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49 I. L. R., BOMBAY Srrtes, ror DECEMBER, 1925. i . 
: = a 7 
, Ao. A on oe s 
ra g a ge] Ed 
> | ges | T 
Names of Parties, PE Names of Parties. _ Rad 
3 araz] S esa. ° 
` bo Bo ay Ey Sey K a 
Š 5P os . ` el O A | 
854 | Burjor v. Ellerman City Lines, . 892 | Emperor v. Manant - *... +92 689 
a| . Limited : : ...| 89 866 | 902 | Giriappa v. Govindrao Ganrao ... | QI 314. 
860 | Patek Muljibhai, In re .. | 89 976] 903 | Shivlingeppa v. Gurlingava q ... | 94 606 
862 | Vaman Trimbak v. Changi .. {9I 360} 916i Emperor v. Piru Rama « | 91 689 
878 | Emperor v. Abdul Gani . JBI 690 3 #4 
27 BOMBAY LAW Kan FOR NovEMBER-DECEMBER, 1925. i 
1351 | Emperor v. Bubrao Sesharao -...} OI 5137, 1460, Leoh Moses v. Solomon Judah e 
1353 | Bai Jiba v. Chandumal Ambalal ... | 94 709 Meyer . |92 367 | 
1353 | Shivlingappa v. Gurlingava .- | O& 694 | 1462 | Chunilal Mokamdas Marwadi v. E. 
1371 | Emperor v. Piru Rama Havaldar .. | GJ 689 Christopher .. | 92 308 
1373 Emperor v. Abdul Gani- Bahadur- 1465 | Gajanan Narayan Patkar v: Jiven- 
-1 bhai .. | OT 690 giri Chamelgiri -1 92 527 
1388.| Emperor v. Chand Mahaboob 91 699 | 1471 | The Commissioner of Income-Tax, ` 
1391 | Emperor v. Vallabhram Ganpat- Bombay v. Sanjana & Co. Ltd... | 92 517 
“6 ram . .. | 94 881 | 1478 | Vishvanath Shamba Naik v. Ram- : 
1405 | Emperor y.- Gamadin 91 919 < krishna Martoba Kasbekar .. | 92 3537 
. MT Emperor v. Kutta Bella 91 896 | 1487 | Balshet Mahadshet Yekawde vy. Hari 
pais Emperor v. Gulabchand Dosaji 94 632 Baburao Rane | a | 92 542 
1419 | Emperor v. Lahanu Manaji 91 8li 41490 | Shidraj Bhojraj Desai v. Renaki.}J *«* l. 
1421 | Emparor v. Karim Rajmahamad... | O91 836 Konda Mahar < 92 554 
1427 | Maung Bya v. Maung Kyi Neo .. | 90 198 | 1492 | Chandulal Maganlal v. Mo: lal Hari- F 
. lisi | Rupchand Balmukund Aharwala v. | - lal 2 545 7 
i dankibai Kanhayalal SI 8171 1491 | Devj® Padamsey v. Thommadra . 
1416 | Daso Keshay Panchbhavi v. Kar- Etikalappa 92. 553 ë 
À basappa Kariyappa Mudhol ... | 9J 591 | 1496 | Shri Goverdhaalalji Maharaj v. Shri ‘ 
1449 Mayashankar Mulsbankar v. Bur- |, Chandraprabhavati> 92 552 
jorji Merwanji: Batlivala 91 978] 1500 | G.I. P. Railway Company v. han: 
1451 | S. F. De Souza v. Wamanrao’ Bhai |- dulal Sheópratap 842 548 A 
Thakur - 91 98: |1593 | Fulchand Mohanlal v. Harilal Nansa | Ð2 519 f 
1453 | Narayan Bapuji Kehirsigar v. Raji X JJ 1507 | Haji Rehemigulla .v. Secretary of 
: mal Motiram Marwadi , -COI 990. State for India , 192 3 351 o” 
1456 | Vishveshvar Subrao Kulkarni v. 1509 | Parvatibai 'Trimbakrao Patvgrdhan alt 
Sadashiy Venbatramanayfa Ha- v. Vishvanath Khanderao Raste | $2 4 
rite 93 930 į 1511 | Virappa Govindeappa Konraddi v | 
J Basappa Virbhadrappa Kulkarni ' $2 354 
_ 521. Ir R; CALOUTTA ee FOR DzOSMBER, 1925, b 
. x oe 9% o 
971 Subhan Ali v. Imami Begam . | 88 347 | * 1008 Chandra Kumar Sen v. Mathuria 
983 | Nalini Ranjan’ Sen Gupta v. Cor- 4 Debya ew. | 90 529 
. os _ poration of Calcutta - | £9 TEL: 1015" Hamid Alf Bepariv. Emperor ~.. | 91 256 
987 | Emperor y. Premananda Datt? ... | 88 1000 : 1U18 | Prafulla Kamint Roy v. ples 
|. l : 7 Nath Roy 91 897 “i 
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| Jabed Ali v. Surendra Nath Ban- 
< dopadhaya 0 333 
Jasoda Sundari v. Lal. Mohan Basu | 91 681 

Kanai Lal Ghose v. Basanta Be- | 

hari .. | 290 451 
Ibrahim v. Emperor | es 458 
Ledu Molla v. Iimperor 87 925 
Khijiruddin v. Emperor 192 442 

Gopal Chandra Banerjee v. Bhut: | 
nath Sasmal 92 4t1 
Keramat Mandal v. Emperor »» |9? 429 
Keramat Mandal v. Emperor . | 92 453 
Farjd-un-nissa v, Mukhtar Ahmad... | uQ 649 

Indian Vacuum Brake Co Ltd. v. 
» E.B. Luard 92 1008 
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Lalit Kumar v. Emperor 

Surendra Nath Ghose v. Emperor... 

Birendra Nath Chatterji v. Uma- 
nanda Mukerji 

Iswar Sant v. Torendra Nath Kulla 

Vaithialinga Muladiar v. Srirangath 
Anni 

Ambica Oharan Bakta v. Ram Pro- 
sad Chatterjee 

Mahim Chandra Dey v. Ram Dayal 
Dutta 

Abdul Bari v. Emperor 

L. R. Counsel v. Sukumari Debi .. 

Sourendra Mohan Sinha v. Hari 
Prasad Sinha 


NOTES, ror DrGEmBER, 1925, 


Mir Subhan Ali v. Imami Begum ... 

Karimanissa Bibi v. Hamedulla 

Bhagirathi Chowdhury v. Emperor 

Burn & Co., Ld. v. Thakur Sahib 
Sree Lukhdirji of Morvi State 

W. & T. Avery, Ld. v. Kessoram 
Podder iai 

Umasasi Debi v. Akrur Chandra ... 


163 | Ambica Obaran Bakta v. Ram Pro-* 
sad Chatterjee . 
166 | Arshed Ali v. Emperor — 


6L LR, LAHORE SERIES, FOR DevrmBer, 1925. 








548 , Hargobind-Kishan Chand v. Hakim 

Singh & Co. a 
554 | Ghasiti v. Crown a 
558 | Shahdad Khan v. Crown Gak 





7 LAHORE LAW JOURNAL, From SePTEMBER TO DzcEMBiR, 1925, 





98 | Udoychand Pannalal v. P. E. Gaz- 
i dar & Co. EQ 445 | 
101 | Ghulam Rasul Khan v. Secretary 
Ss of Statg for India EG 654 
f 104 | Baldfodas Lohea v. Shubchurndas 
Goenka 91 965 
119 | Gopal Dass Auroba, In the matter 
; of ei an 975 
114 | L. R. Counsel v. Sukumari Debi ...| OF 417 
116 | L. R. Coufsel v. Sukumari Debi ... | 9i 1011 
130 | Birendra Nath Chatterjee v. Uma- 
nanda Mukherjee 91 998 
62%) Orown v. Sayyad Habib E9 833 
536 | Hussain Bakhsh v. Sarbuland 92 268 
641 | Bagh Ali v. Muhammad Din 93 75 
544 ' Ishar Dag v. Parma Nand 93 30 
448 | Dittu Ram v. Nawab 92 372 
450 | Fateh v. Alayar 89 618 
455 | Hira Lal v. Banarsi Das *... | 90 982 
457 | Kanshi Ram v. Firm Prabh Dial- 
Arjan Das & Co. . | 92 259 
459 | Khazan Chand v, Pars Ram 20 1045 
* 463 | Mohammad Afzal v. Abdul Hamid... | 83 161 
466 | Ram Labhaya v. Kartar Singh 92 261 
oe 470 | Saligram v. Mohan Lal 29 143 
e 474 | Surjo v. Dalelo | 87 937 
i; 417 | Kehr Singh v. Emperor | P&B 353 
. 419 | Gulab v. Crown “a a | BB 385 
482 | Partap Singh v. Orewn 93 978 
501 | Ahmad Yar Khan v. S. K. Bose. ¿8 321 
804 | Ah Muhammad v. Shankar Das ... | 88 872 
509 | Bagkat v. Relu Mal 92 178 
514 | Bij Raj v. Firm Gobind Bhrehad- . 
Wazir Singh 88 230 
517 |.Ram Gopal v. Hari Kishan . | 88 478 
520 | Akbar Ali vi Orown « | 92 213 
521 | Attar Singh v. Crown 6 .. | BB 367 
524 | Beli v. Crown - | OF 6L 
528 | Crown v. Ram Karan aal B3 453 
333 | Feroze v. Orown Qi 58 
«= œ @ 537 | Mohar Singh v. Crown 
540 | Shah Muhammad v. Emperor 
542 | Asa Nand v. Mahmud . | 92 P41 
544 | Gurditfe Mal v. Muhammad Khan 93 41 
548 | Hussain Bakhsh v. Sarbudand ` 
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mal Das 
Labha Mal v. Malak Ram 
Natha Singh v. Sundar Singh . 
Ram Dass-Uttam Chand v. Dhanpat 

Diwan Chand a 
Faza! Ahmad v. Abdullah Khan ... 
Ghulam Jilani v. Emperor T 
Hari Singh v. Crown 4 
Lachhman Singh v. Crown 
Muhammad Iddris v. Crown ae 
Ram Sahai v. Krishan Lal 


+ ses 


Firm Hira, Singh-Pritam Singh v. 
Secretary’ of State for India a 


590 | Lal Chand v. Hans Kumar ee 
595 | Medan Singh v. Puran Singh a 
596% Munshi Ram v. Bhagwan Vase. 
.600 | Nand Ram y. Ishar ‘ie 


Firm Radha Kishen-Ofwni Lal v. 
Firm Ahsa Mal-Ishar Das 
Raghunath Das Ram Sarup Y. Sul- 
Ze Bruderer & €o. » 
Ruldu Ram v. Surain Singh e 
Chiragh Din v. Crown 
Jowanda Mal v. Crown 


Madat Khan v. Crown .. 
Teja Singh’ y- Grown - e 


Firm Jai Singh Dayal Singh-y. Aar- si 





Kishen Chand v. Nanak Chand AN 
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575 
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Vol, 91). CONSOLIDATED COMPARATIVE TABLES. «a iil i 
e 
*49 MADRAS LAW JOURNAL, ror Dacempsr, 1925, E 
== oan aa : ee 
769 | Vaithialings Mudaliar v. Srirangath 806 | Firm of Rai Bahadur Bansilal| °° è ° 
Anni | 92 85 Abirchand v. Ghulam Mahbub | A 
784 | Donepudi Narasayya v. Chiguluri Khan, a | 92 760 
Venkiah na | QI 3991 812 | Ram Protap Chamria v. Durga Pro- 
788 Kuppuswami Mudaliar v. Chocka- sad Ohamria a | 92 633 
linga Mudaliar .. | 9I 4544 821) D.R. K. Saklat v. Bella «| 92 200 
191 | Veeranan Ambalam v. Ayyachi 834 | Shafi Ahmed Nabi Ahmed v. Em- | 
Ambalam .. | 92 968 peror we ( 92 212, 
80) | Homeshwar Singh v. Jugal Kishore 836 | Soundararajan v. Natarajan «2 1 92 289 
Marwari ` .. | 90 596 ee 
wé 22 LAW. WEEKLY, ror DECEMBER, 1925. < p 
TRR | Poovanslingam Servai v. Veorayi ~ ¢ 92 1055; 836 , Payida Ramakrishnayya v: Barrey = 
7184 | Peramasami Rayudu, In re .. | OE 632 l: Nagarazu .. | SBI” 603 
788 | Venkataranga Aiyar v. Ramasamy 837 | Paramahamsa Sriranga Narayana v. bl 
Ayyar ... | 93 670 Paramahamsa Ahobila Jeer .. (OF G51 
792 Ramayya v. Nagaratnamm2 ai Not 812 Gandha Harbiah v. Janoo Hassan... | OI 780 
z : reportable.| 848 | Ramaswami Chettiar v. Lodd Go- |" | . 
T91 | Mahalinga Naicker v. Veliaya vindoss Krishnadoss Varu a |91 6l? 
_Naickar .. | 92 412} 853 | Thutta Venkataswami v. Vissamsotti 
794 | Sivan Pillai v. Venkateswara Aiyar | 92 536 5 .. | 91 1051 
891 | Janakiram” Ohetty v. Nagamony 858 hettiar v. Rajeswara 
Mudaliar a | 93 662 *...}-92 368 
815.| Ramanathan Chotti v. Nalla Vee-- Simha : 
„Tappa Pillai .. | OE 886 91 820 
816 Sinna Karuppan v. Muthiah Ohet- 
iar 
820 | Asanalli Nagoor Meera v. Mahadu 
Meera an 
822 | Commissioner of Income-Tax, Mad- 
ras v. Krishuachandra Gajapati 
Narayana Deo 
827 | Suggusetty Subbayya v. Irugy 
Ga Gangayya 


Karipineni Ra jayya, 





iv. INDIAN CASES. 








































e * è 
e 
è ¢ ` (1925) MADRAS WEEKLY NOTES, rrou OCTOBER T TO DercemBERconcld. 
i . 
z 768 i Tirumalai Tirupati Bhayankaram v. i 821 | Periakaruppa Thevan v. Kaniyala- 
> : Venkatasubba Rao 90 725: swamigal Kovil 
771 | Trustee of the Vijianagaram Estate | 624 | Gopala Ais angar v. Mahomad Ibra- 
v. Paila Achanah Si 280; him Lowther ae 
772 | Marudayya Thevar v. Shanmugha } 826 | Lakshmi Ammal v. Emperor s 
Sundara Thevar 91 7021 832 [| Sankaralinga Mudaliar v. Official 
774 | Vaithilinga Mudaliar v. Chidambaram i Reeciver of ‘Tinnev elly 
Pillai Qi 720 Sivaswami Aiyar v. Tirumudi Chet- 
‘176 | Vasireddiv. Yadavalli Kameswara tiar =A 
Somayajulu 92 402 Sourimuthu v. Pavadai Pachia 
777 | Alagaf Aiyangar v. Sreenivasa Iyen- Pillai 
gar. 9I 709 Ma Chit Su v. National Bank of India 
i 779 | Bangaruswamy Naicker v. Sundara- Ltd fos 
i doss Thewar 92 415 Lal Bahadur v. Ambika Prasad 
° «780| Narayanaswamy Pillai v. Gopala- Veeranan Ambalam v. Ayyachi 
krishna Naidu 92 483 Ambalam 
781 | Alapati Ramaswmi v. Dasari Ven- Nallakakkan Ambalam v. Kallalagar 
é katanarayana Devasthanam 










Venku Shettithi v. Ramachandrayy: a 


@opala Ayyangar v. Mahomed Ibra- 
.. Govinda Row v. Chinnathurai 


him Rọwther 
Sav&n Durga Bai Ammal v. R Pillai 

natha Rao . Venkata Siva Rao v. Rama Krishn- 
786 | Augamuthu Mudal ; ayya 

Mudaliar Sankaranarayana Reddi v. “Koppaya 

: Reddi 
Alaga Pillai v. Ramaswami The- 

van 
Municipal Council, Tuticorin v. 
Shunmuga Moopanar 
alinga Naicker v. Vellaya Naic- 

















thu v. Narasima Charlu.. 
Ayyar v. Krishna Aiyar 
a Maung Kyi Neo 
Tanjore v, Naga- 


(1925 





91 1027 


90 759 
91 729 


92 504 
90 593 
91 §68 





91 319 
92 342 


91 377 
92-790 
91 °973 
91 1024 
92 610 
92 412 
92 615 


92 833 
90 198 
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4 Vol: 91) CONSOLIDATED OOMPARATIVE TABLHS, ‘ .¥ 
r e . ~ 
+ - (1925) PATNA CASES, ror DECEMBER, 1925. . 
330 | Hemchandra Mahto v. Prem Mahto | 90 739] 343 | Batisa Kuer v. R | 92 
333 | East Indian Ry. Co. v. Gobardhan 345 | Tofa Lal Das v. Mita eee A 32 u 
Das , a | 9O 790] 353 | Jitendra Nath Chatterjee v. Jasoda’ 
337 rari eee v. Raghu- 61 Sahun 2 617: 
nandan Sing 768 | 357 | Bhatu Ram M oe 
= Rin aha Pande y aga Dayal 90 622] 359 | Hitendra Singh y Maarajadhiaj 32.83 
sulam Singh v. Nandkishore 26: 
Prasad 8 88 813 of Darbhanga | 92 626 
~ . 3 L.L. R., RANGOON SERIES, FROM AUGUST TO DECEMBER, 1925. 
474 | Kalenther Ammal v. Ma Mi 92 1251 546) Ma Than v. Maung Ba Gyaw “es Sa 124 
! 477 | Ohina & Southern Bank, Ltd. v. Te 549 | Ma Nyein E v. Maung Maung | 90 341 
Thoe Seng 92 9341 560 | Municipal Corporation of Rangoon < 
A 483 | Maung Ba Thein v. Ma Than Myint 92 253 v. Shakur .. | 91 550 
É 488 Maung Than v. Zainat, Bibi .. 192 208] 377 | Sultan v. Wellborne » | 90.31 
5 430 | Ma Me Mya v. Ma Min Zan 92 368] 582 | Saklat v. Bella . | 92 20 
. 492 | Maung Po Toke v. Maung Po Gyi .. |92 142| 605 | Abdul Gafforv. Ofcial Assignee . . | 93 21h 
494 | Maung Byav. Maung Kyi Nyo ..| 90 198] 608 Maung Tun Byu v. Maung Kya © 93 669 
514 | Emperor v. Maung ThanGyaung ... | 92 834| 612 Mayeth v. Emperor we | oTo be 
515 | A. R. P. L. Firm v. Ma’ Gun | 93 91 r printed 
521 | Ma Cho Gale v. Ma Nan Chaw "i a3 87] 614 | Commissioner of Income Tax, Burm 
524 | McDonnell v. Emperor 92 131 v. Steel Brothers & Co. Ltd. ... 194 466 
534 | S. A. Menon v. Revd. Father J. F 656 | Emperor v. Nga Kyaing, © e .. | 94 706 
x Lefon | 93 94] 658 | Ma Than v. Ma Kyin ° | OF 466 
538 Mohammed Eusoof v. Emperor ...| 93 65] 661 Eriperor v. Maung Ba Thaung ... |94 412 
543 | Maung Po Hmein v. Maung Aung a 
Mya 93 105 4 z 
` 4 BURMA LAW J OURNAL, FROM JULY To DECEMBER, 1925. 
138 | Chan Elliam v. Neo Thein Theong... | 92 786 Sayed Ally v. Emperor « | 9% 600 
139 | Mg. kyai Nyun v. Maubin Monici Ma Than v. Mg. Ba Gyaw_ san | 93° 124 
pality peror v.Mg-San Nyein | 93 79 
141 Megane ‘Shwe Myat v. Ma Nyein E v. Mg. Maung » | 90-341 
Sin Maung Kyi Oh v. Maung Kyaw 
148, Ah Kbaung yv E a Zan 93 119 
1477 "1t Emperor v. Nga Than Gyaung -- Municipal Corporation of Rangoon 
. -77 Ma Shwe/0 v. Mu Shin ie v. Shakur m | QE 539 
- 831 Sinell v, Emperor i Maung Po Hmein v. Maung Aung 
| Mahomed Si iqv. Li Kan Shoo .. Mya ++ |.93 105 
Savarese v. ddkf Estate of Ismail Maung Nyi Bu v. Emperor 93 77 
Ahmed Mada Tu Abdul Rahman v. Emperor 94 717 
159 | Ma Me Mya v. Ma Min Zan 43 Ma Mo v. Ma Set 93 197 
160 | Mg. Po Kin v. Mg. Pb Oh a Abdul Gaffor v. The Official Ag- 
. 161 | Shakur v. Municipal Corporation of signes .. | 93 211 
. Rangoon Ma U v. Mg. Kyin Htat 94 608 
166 Maung San Pwe v. Hamadanee by his E, €. Mayeth v. Emperor a be, 
agent Maung Po Tu , as printe 
169 Emperor v. NGA Tun Maung oe Ma E Sein v, Maung Hla Min 95 
172 | Maung Tun Un v. Emperor Mg. Po Nyun v. Madaw Tin 195 39 
174 | Ally Moolla Industrial Corporation, Sultan v. Major O de M. Weltborne | 90 316 
Ltd. v. Esmail “oe Maung Tha Lun v. 8. K. R. 8,8. T. 
178 | Maung Po Seik v U Nandiya Chettyar pm oot 95, 44 
179 | M. S.S. Chettyar Firm v. Ma Tin: Ebrahim v.. M. Syed Khan «| 955 83 
Tin sib 3 Swa Lay Teong v v. Yeo Boon Lay s 95 5 
180 | Maung Han v. Ko Oh P .. 92 688 . 
ALL INDIA REPORTER, FROM OCTOBER TO Dugeitean, 1925, 
Privy ‘Cougeil, 3 °° Privy Council —contd, i 
s 
244 | Soundara Rajan v. Natarajan es | 92 289| 273 Mata Prasad v. Nageshar Sahai 91 370. 
249 | Vaithialiaga v. Srirangath Anni .. | 92 85] 880 Sdurendra Mohan Sinha v. Hari 
“257 | Nag Kuer v. Sham Lal 92 274 Prasad Sinha 91 1038 
261 | Ma Chit Su v. National Bank of 290 | Bangilal Abirchand v. Ghulam 
India Ltd a | OE 433 Mahbub Khan #..) 92 760 
264+ Lal Bahadur v. Ambika Prasad | | 91 471| 293 | Ram Protap *Ohamria v. Durga Wai 


_ 267 | Ahmad Khan v. Ohanni Bibi | ... 91 455 < Prosad Chamria Wr 
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[1925 


e 
yi i INDIAN CASES, 
sn Ti 4 
256 ALL INDIA REPORTER, rrom Ocroper to DEGEMBER, 1925—contd. © 
2s Privy Council.—-coneld. Allahabad High Court—contd. 
297 ; Bhupendra Narain Singh v. Madar 683 | Ramrup Goshain ‘v. Ramdhari 
Buksh .. |.92 681 Bhagat . oes 
, 298 | Saklat v. Bella aan | G2 200] 687 | Mahomed Hashim v. Radha Kishun 
305 | Shafi Ahmad v. King-Emperor ... | 92 212 | 688 | Makkhan Lal v. Kanhaiya Lal ... 
- 306 | Dadabhoy Framji v. Cowasji Do- 691 | Tula Ram v. Bhup Singh | ss 
| .rabji ... | 94 535} 692 | Anantoo v. Ramrup Tiwari 
x ` 694 | Budhan v. Emperor e. 
Allahabad High Court. 697 | Munshi Ram v. Bhagwant . on 
aa ING e . 698 | Dalmir Singh v. Joti Prasad KA 
593 | Bhagwat Prasad v. Baldeo Prasad.. | B7 6791 699 | Dhunde Chaudhri v. Municipal 
594 | Jhùnni Lal v. Natha .. | 87 287 Board aes 
| 595 | Sawarath Ram v. Ram Ballabh .. | 83 27} 709 | Ram Lalv. Muhammad Amir Mus- 
.601 | Anrudh Singh v. Rupa Kunwar ... | 87 118 tafa Khan we 
*6d2 | Manni Lal v. Radhey Gopalji .. | 87 190} 701| Puran v. Khiali Ram 
| 604 | Tulsi Ram v. Daya Ram ~. | 88 448 | 702 | Hazari v. Ram Dular 
: 605 | Ram Saran v. Seo Pratab ma | 85 536| 703 | Jai Singh y. Ohiranji Lal 
“ 606 aay Chand v. Emperor 86 1001 | 704 | Kaniz Fatma v. Imamuddin 
B10 am Sarup v. Gaya Prasad 90 180] 705 | Shib Ram v. Faqira Er 
614 | Bechan Peli v” Emperor 86. 969] 707 | Naunihal Singh v. Alice Georgina 
: 615 | Ganga v. Bindesari 88 684 Skinner saa 
618 | Jagmohan v. Prag . 87: 27 | 718 | Rafiq v. Shankar Lal 
620 | Nehal Ahmad ve Ramji Dass . | 87 608| 719 | Kamoda Singh v. Ramchand se 
: 621 | Ambika Prasad v. Madho Prasad ... | 85 868 | 720 | Aziz Banu v. Muhammad Ibrahim, 
622 | Jodha-- Singh v. Padey Gokaran |’ ; Husain ast 
| Dase : .. | 87 225] 134 | Prag v. Bhagwan Din. oss 
623 | Dayaram y. Ram Narain .. | 85 563] 735 | Mul Chand v. Rajdhar oo 
624 | Bahadifr Lal v. Kamloshar Nath 90 9688] 736 | Ram Sarup Chaube v. Ram Dular 
, 627 | Raggha v. Emperor : . | 89 903 Pande oe 
63% | Fateh Singh v. Gopal Narain 89 1013 | 737 | Bilas Singh v. King-Emperor f 
640 | Ravi Chandar v. Sundar Singh 87 112] 742 | Kallu Mal Dhakhan Lal v. Bhawani 
641 | A. Vakil, In the matter 0f-~ ~- ra 8. 179 Das Lee 
643 | Rajai Singh v. Randhir Singh 87 30| 715| Neha Singh v. Jagannath Das... 
644 | Murlidhar v. Mahoob Khan &5 848] 745 | Lakshmi Chand ~ Lila Dhar .. 
“6415 | Oon Mahomed v. Bint Zohra 87 4141 746 | Mahadeo Prasad v. ant Lal 
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MADRAS HIGH COURT. 
Sreconp Civiu APPEAL No. 744 or 1921. 
October 7, 1924. 
Present:—Mr. Justice Krishnan. 
NATESA THEVAN—Derenpaxt Na, 1— 
AT?TELLANT 


VETEUS : 
Tar, DISTRICT BOARD or TANJORE 
—PLaINTIFF—RESPONDENT. 

Transfer of Property Act (IV of 1882), s.51—Sale 
by public auction—Delivery of excess land—Bona fide 
amprovements—Suit in ejectment as to excess—Com~ 
pensation, right to—General principles. 

The defendant purchased a large plot of land in 
public auction from a District Board. In being given 
possession of the land purchased, he was given 
acres and odd. of land more than what he purchased. 
But he was not aware there was any such mistake and 
took possession of the whole of the land as being the 
land that he had purchased and made improvements 
thereon. Ina suit by the District Board to eject the 
defendant from the excess area of land: 

Held, (1) tat the defendant was a transferee of the 
property as a whole and he believed in good faith 
that he was absolutely entitled to the whole and made 
. the improvements bona fide on the property, and s. 51, 
-Transfer of Property Act, applied and the defendant 
yon ejectment was entitled to be paid compensation 
“for the improvements; [p. 3, col, 2.; 

(2) that even apart from s. 51, on general principles 
„of equity, the defendant's claim to improvements 
could be supported, especially since the plaintiff 
knowing that the defendant was making improve- 
ments on land did nothing to prevent eit, [ibid.] 


Second appeal against a decree of the 
Court of the Subordinate Judge, Tahjore, 
in Appeal Suit No. 4 of 1920 (4. S. No. 174 
„of 1919, on the file ‘of the District Court, 
_ Tanjore), preferred against that of the 
-Court of the Distriet Nunsif, Patgukota, 
-in Original Suit No. 565 of 1917, 


This second appeal coming on for hearing 
-on the 12th February 1924, the Oourt de- 
' livered the following 


JUDGMENT.—The first point taken 


ements is. 








as the plaint land is raiyati land and, there- 
fore, governed by the Madras Estates Land 
Act. I think thatthe decision of the lower 
Courts is correct on the point, for they find 
that the land was tank-bed Mnd andeis still 
tank-bed land. The evidence is clear on 
the point and the finding come «so by the 
lower Courts is a finding Of fact, which I 
must accept in second appeal. -Nothing 
turns upon the definition of the words 
“tank-bed” in the Estates Land Aet, so far 
as this case is concerned. That being so, 
the plea of no jurisdiction fails, and must 
be rejected, 

The next question argued befoté mé is as 
regards the compensation which the defend- 
ants claim for improvements made on the 
land. That, no doubt, depends on the 
application of s. 51 of the Transfer of Pro- 
perty Act. The District Munsif has found 
that the defendant did not act bona fide in 


making the improvements; but the Sub-- 


ordinate Judge has not discussed the point at 
all. The Subordinate Judge has disposed 
of the matier by merely saying that he 
thinks that the learned District Munsif has 
dealt with the peint correctly. I cannot 
accept that as a proper disposal of tha 
question. I must, therefore, ask the Sub- 
ordinate Judge to consider the matter on 
the evidence in tite 
ed finding on the question whetifer the 
tefendants are entitled to improvements 
and, if so, what the Yalue of the improve- 
The finding will be on the 
evidence already on record, and will be 
returned in six weeks from this date. Obs 
jections in ten days thereafter. 
e S: s 





In compliance with the order contained 


in this second appeal is that the lower sin the above judgment, the Subordinate 


‘Courts had no jurisdiction to try the gase 
. A ` 


e 


„Judge of Tanjore submitted the following 


case and return a revis . 


io] 
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FINDING.—In this case I am asked 
tf#submit a revised finding on the follow- 
ing issue:— 

_ “Whether the defendants are entitled to 
improvements and, if so, what the value of 
the improvements is.” 

The evidence shows that the District 
Board sold certain plots of land by public 
auction (vide Ex. F). The lst defendant 
purchased 6 acres and 24 cents of land out 
of the total area (vide Ex. G). In taking 
possession he seems to have entered also on 
the suit lund which immediately adjoins 
on the south the land purchased by him. 
It Îs on this piece of land that cocoanut 
trees have been planted. It has been found 
that the suit land has been encroached upon 


“by him and that it must be restored to the 


District Board. The question is whether he 
is entitled to “the value of the improve- 
ments made by him in the shape of the 
cocoanut ‘trees mentioned in the evidence. 
If s. 51 governs the case the answer 
to thé issue must be in the negative. That 
section deals with improvements effected 
on property which has been transferred to 
the person effecting the improvements. The 
language of the section is “When the trans- 
feree of immioveable property makes any 
improvement on the property ..."” (The 
italics ara mine.) This makes itclear that 
the first pre-requisite for the application 
of the section is that the improvement must 
be made on the very property conveyed. But 
in the present case, the improvement has 
been made not on any portion of the 6 acres 
and 24 cents. conveyed to the Ist defendant 
but on land not included in the same. The 
case, therefore, does not come within the 
purview of s. 51 and ifthe section were to 
be held to beexhaustive of cases of claims for 
improvements by transferees there is at 
once an end of the dst defendant's claim. 
The facts as I find them are these. 
The Ist defendant after purchasing the 6 
acres and 24 cents of lang at the public sale 
by the District Board went and took posses- 


-sion of not only the above land but also 


of the land in suit. I,am satisfied on the 
evidence that he did not deal with the addi, 
tional land with knowledge that he was” 
committing a trespass, but owing to his 
confusion , as to the correct Boundaries. 
The plan prepared by the District Board 
shows Pew hopeless it would be for a pur- 
chaser to identify the particular extent of 
land conveyed to him (vide Ex. H). That 
the District Board was conszious-that there, 
a. . eo . 
e 
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was likely to be confusion and mistake in 
the ascertainment of the boundaries of the 
several plots sold by public, auction is . 
apparent from one of the conditions fixed 
hy it for sale (Ex. F, condition IV). The 
karnam states that previous to the sale 
theland was plotted by means of pegs driven 
into the land (this Statement is badly mis- 
printed in the printed record), but he was 
not considered to be a satisfactory witness 
by the Trial Court and 1 am not prepared 
to accept his statement.’ Even if pegs had 
been placed I do not think in a large extent 
of land like that sold the pegs would have 
served to dispel the confusion, The karnam 
also says that when Ist defendant trespass- 
ed upon the suit land he made a report to 
the District Board. But the report is not 
produced and I do not believe the karnam's 
testimoney on this point. I take it then 
that the Ist defendant entered on the dis- 
puted land in the belief that it was part of 
the property purchased by him at the 
auction. That the District Board did not 
take steps at once to disabuse him of his 
mistake (as it could and ought to have 
done) served to confirm the Ist defendant's 
belief in his own right; and in this belief 
he proceeded to plant cocoanut trees and 
incurred expense. 

I am further of opinion that in making 
the improvements it cannot be said that the 
lst defendant was wanting in “good faith.” 
This expression occurring in s. 51 has heey 
the subject of judicial consideration in 
Narayana Aiyar v. Sankaranaryana Aiyar 
(1) and this case shows that want of good 
faith cannot be attributed to the Ist defend- 
ant. If the latter knew that he was 
committing trespass it is scarcely likely 
that he would have spent a large amount 
in making permanent improvements know- 
ing allthe time that he was liable to b 
turned out at any moment. 

That s. 51 cannot be held to include 
all possible cases of the kind now under 
tonsideration appears from the fact that 


“the Transfer of Property Act itself has not 


been held to be exhaustive: Amir Bi Biv, 
Arokiam’ (2), per Seshagiri Ayyar, J., and 
Subbavaya Rowtker Minda Nainar v. Kup- 
pusami Aiyangar (3). I would also refer 
to the standard work of Dr. Gour on. the 
Law of Transfer in British India, Volume I, 
s. 687, wherein there is a discussion and 
(1) 24 Ind. Cas. 940; ‘1 L. W. 369. ; 


(2) 45 Ind. Cas. 813; 34 M. L. J.184. 7 , 
(3) 1 Ind, Cas, 595; 5 M. Tu T. 278; 34M. 442, 
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classification of cases of improvements not 
coming under s. 51 of the Act. 

If, therefore, the lst defendant's claim 
can be considered as not coming under s. 
91 but that it is governed by general rules 
of equity, then it appears to me that as 
he entered on the suit land in the bona fide 
belief that it formed part of the land pur- 
chased by him, and the improvements were 
made by him under such a belief, and the 
District Board did not promptly take steps 
to disabusé him’ he would be entitled to 
the value of his improvements. The wit- 
nesses give different figures regarding the 


“value ranging from Rs. 200 to Rs. 1,000. 


Making allowances for error snd exaggera- 
tion on both sides I would assess the value 
at Rs. 300. 

On the question remitted my finding 
is that the Ist defendant is not entitled to 
any compensation for improvements if the 
case is governed by s. 51 and thatifs. 51 
be held not to cover this casehe is -entitled 


“to recover Rs. 300 for the value of improve- 
. ments on the principle 


enunciated in 


Ramsden v. Dayson (4). 





j Mr. N. R. Govindachariar, for the Appel- 
ant. . 
Mr, K. S. Ramachandra Iyer, for the Re- 
spondent. 
This second appeal coming on for final 
hearing after the return of the finding of the 


. lower Appellate Court upon the issues refer- 


red by this Court for trial, the Court deliver-` 
ed the following . 
JUDGMENT.—In this case a find- 
ing was called for from the lower Ap- 
pellate Court on the question whether 
the defendant was entitled to improve- 
ments on the portion of the land from 
which he was being ejected and, if he was 
entitled, what the value cf those improve- 
ments was. The Subordinate Judge has 
‘returned a finding in which he seems to 
think thats. 51 of the Transfer of Property 
Act would not apply, but he says that, 8n 


general principles of equity, the defendarit , 


would be entitled to the improvements made 
by him. He assesses the value of those, 
improvements at Ra 300 S . 
This is a case where the defendant pur- 
chased a large plot of land in public auction 
when the District Board was selling certain 
plots of land. In being given possession 
of the land that he had purchased, he seems 


of (1866) 1 H. L. 129; 12 Jur, (8) 596; 14 W. R, 
p26. . 
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to have baen given 2 acres aid oddof land 
more than what he purchased; but “the 
Subordinate Judge finds that he was not 
conscious that there was any such mistake 
and that he took possession of the whole 
of the land as heing the land that he pur- 
chased. He made improvements on the 
whole land and now the District Board, the 
plaintiff, finding that the defendant has in 
his possession more land than 6 acres 24 
cents which he purchased, has brought this 
suit to eject him from the rest of the land. 

The question is whether the defendant 
is entitled to compensation for the im- 
provements that he has made. The Sub- 
ordinate Judge finds that he made the’ 
improvements bona fide and I accept that 
finding in second appeal. 
this is a case to which s. 51 of the Transfer of 
Property Act can be properly tapptied; be- 
cause the defendant was atransferee of the 
property as a whole and hg believed, in good 
faith, that he was absolutely entitled io the 
whole and made the improvements bona 
fide on the property. When hevis ejected 
he must, therefore, be paid conspensation 
for the improvements. Even apart from 
s. 51 of the Transfer of Property Act, I 
think, as the Subordinate Judge states, 
that, on general principles of equity, his 
claim could be supported, more especially 
as the District Board, knowing that the 
defendant was making improvements on the 
land, did nothing to prevent it. I find that 
the defendant is entitled to the value of the 
improvements he has made. I accept the 
finding ofthe Subordinate Judge that their, 
value should be assessed at Rs. 300, 

The decree of the lower Court will, there- 
fore, be modified by directing the plaintiff 
to pay the defendant a sum of Rs. 300 with 
interest thereon at 6 per cent. from the date 
on which the plaintifetook possession of 
the improvements up to the date of pay- 
ment. There will be proportionate costs 
for each side so far as-the second appeal,is 
concerned. The order as regards gosts in 
the lower Courts will not be interfered with, 


v. N. Y. ; e Decree modified, 
N. H. 
. 
e . 
e e 
. 
` «@ 


To my mind, 4 
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LAHORE HIGH COURT. 
first Civin APPEAL No, 627 or 1921. 
February 26, 1925. 
Preseni:-—Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Martineau. 
DURGA DaAS—PLAINTIFE— 

‘ APPELLANT 
Versus 
. KUNDAN LAL AND otgers—DEFENDANTS 
—RESPONDEN'S. 

Provincial Insolvency Act (III of 1907), s. 86—- 
Mortgage executed by insolvent within two years prior 
to ae a a oa proof of—Burden of 
proof. ' 

- Wherea mortgage executed by a person who ië 
subsfquently adjudged an insolvent, within two 
e years of the date of the mortgage, is questioned in 
the insolvency proceedings, the onus is on the mort- 
gagee to prove that the mortgage was effected in good 
faith and for valuable consideration. [p. 4, col. 2.) 


First appeal from a decree of the Senior 
Subordinate Judge, Hoshiarpur, dated the 
23rd December 1920. 

Pandit Sheo Nayair, R. B., and Lala Badri 
Das, R. B., forthe Appellant. 

Lala Fakir Chand for Lala Kundan Lal, 


R. 5., anc Lala Sardha Ram, R. 8., for Lala’ 


Parsa Das, R. S., for the Respondents. 
JUDGMEN‘x'.—SunderSingh of Bhairo- 
walin the Hoshiarpur District applied to 
be. adjudicated insolvent on the 2lst of 
July 1915, and was so adjudicated on the 
Jst of December of thesame year. In the 
insolvency proceedings Durga Das plaintiff- 
appellant claimed to'be a secured creditor 
of Sunder Singh under a mortgage-deed 
relating to two houses and two shops for 
Rs. 3,825 dated the 9th of May 1914. 
Thecreditors opposed this application say- 
ing that the mortgage was without con- 
sidettion and had been effected in order 
to defraud the other creditors. A full 
enquiry was not made into the parties’ allega- 
tions in those proceedings and the Court 
yeferred Durga Dagto acivil suit. He ac- 
cordiggly brought the suit out of which the 
Peak appeal arises in order to establish 
his claim on the mortgagesdeed in question 
as a seeured creditor. 
» The lower Court found that with the 
exception of Rs. 602 paid before the Sub- 
Registrar at the time of registration the 
yest of the consideration was not proved. 
‘Itaccordingly gave him a declaratory decree 
to the effect that the property was under 
mortgage, with appellant for Rs. 602 enly 
with interest at 8 per cent. per annum less 
Rs, 12 as the annual rént of the property 
plus Rs. 50 on account of repairs, , 


From ‘thie decree the plaintif” appeals 


KUNDAN LAL, ` 


t 
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and asks that the whole of the amount 
due under themortgage-deed be declared 
to be avalid charge upon thg property 
together with interest and Rs. 175 on-ac- 
count of repairs. The appeal as regards 
the additional sum ‘claimed for repairs 
was, however, not pressed in arguments 
pbeforeus, i 

The consideration for the mortgage-deed 
was (1) Rs. 2,000 due on a promissory note 
said to have been executed by Sunder Singh 
on the 10th of February 1912 and (2) 
Rs. c00 due on a second promissory note 
said to have been executed by him on "he 
13th of November 1913 and (3) Rs, 860 on 
account of a third promissory note being 


the interest due on the former two executed’ 


by himon the 10th of February 1914. In 
addition to this there was (4) a sum of 
Rs. 63 due on account of interest on the 
tree promissory notes up to the date of 
the execution of the mortgage together 


with (5) Rs. 602 paid -before the Sub-Regis-. 


trar. The deed was written by a petition- 
writer at Hoshiarpur. 
nesses and the scribe have been examined 
as witnesses andit has been found by the 
lower Court that the mortgage-deed was 
only executed and this point has not been 
disputed before us. The lower Court has, 
in its judgment, fully described the finan- 
cial position of plaintiff-appellant and his 
father Khurram Rai (D. W. No. 7) before, 
and at or about the time when the pro- 
missory notes are said to have” been exe- 
cuted. Itis perfectly clear that the income 
of these two persons had not been such as 
would probably have enabled them to save 
sufficient ‘sums from which advances of 
Rs. 2,800 in cash could have been made in 
the year 1912. ltis contended by Counsel 
for the appellant that it is not proved 
that the plaintiff and his father had not 
other income. In this connection, however, 


The attesting wit- - 


we must remember that the mortgage-: 


deed was executed within two years of the 
date upon which Sunder Singh was adjudged 


- insolvent, and, therefore, having regard to 


s. 36 of the Provincial Insolvency Act of 
-,1907 the onus was on the plaintiff to prove 
that the mortgaSe was effected in good 
faith and for valuableconsideration. We, 
therefore, are of opinion that it was for thé 
plaintiff to show conclusively that he was 
in a position to lend the money which 
he says he lent in 1912 to Sinder Singh. 

. Counsel contends that consideratron for 
“dhe promissory notes of 10th of February 
e 
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and .138th of November 1912, is proved by 
Sunder Singh's statement in the insolvency 
case and by the incorporation of the sums 
due on the promissory notes as part of the 
consideration for the mortgage-deed. Sunder 
Singh is dead and his statement made in 
the insolvency proceedings has, therefore, 
been admitted in evidence under ss. 32 and 
33 of the Indian Evidence Act. It is 
marked as.Ex. P-7 and is printedat pages 
8 and 9 of the paper-book, In this he has 
stated that the promissory notes are in his 
owh handwriting and that the amount 
entered therein was taken by him in cash. 
In cross-examination he said that he pos- 
sessed a rokar bahi but had not got it at 
that time, 7.e, on the 5th of June 1916 
when his statement was recorded. He 
admitted that the amounts of all the three 
promissory notes were entered in his bahi. 
As regards the promissory note for Rs. 360 
we have the evidence of Uttam Singh (P. 
W. No. 5). His statement was that five or 
six years ago Sunder Singh asked him to 
get the matter of interest due on the other 
promissory notes settled with Durga Das. 
He accordingly took Sunder Singh to Durga 
Das in Rajpur quarter at Delhi where he 
lived at the time and there Sunder Singh 
executed a promissory:note for Rs. 360 on 
account of interest due in favour of Durga 
Das. This witness has been disbelieved 
eby the lower Court for reasons fully given 
in its judgment at page 38 of the paper- 
book, and we agree that his evidence is 
not entitled to credit. There is no other 
evidence that consideration for these pro- 
e missory notes was really paid except this 
statement of Sunder Singh. 
The lower Court in its judgment (see 
page 37) has shown how on the 138th of 
June 1914 a decree for Rs. 1,476 was passed 
against Sunder Singh and algo how-in the 
beginning of 1915 two suits were instituted 
against him in which decrees for over 
Rs. 18,000 and over Rs. 11,000 were passed 
„against him. Counsel for the appellant 
contends that these decrees de not show 


that Sunder Singh was financially embar-* 


rassed in May 1914, When the mortga’e-deed 
‘was written. It is, however, prima facie 
probable that the debts about which these 
decrees were passed were incurred some- 
time previously and, appellant has not 
shown -by the production of any evidence 


RONDAN LAY, eR 


Sheo Narain on’ behalf of the appelfant 
that, even if Sunder Singh was financially 
embarrassed in 1914, it isnot proved that 
he was so embarrassed at the time when 
the promissory notes. were executed in 
1912. Itistrue that there is no evidence 
on this point but on the other hand there 
is n» evidence that the promissory notes 
were executed on the dates on which 
they purport to have been executed beyond 
the statement of Sunder Singh himself.’ 
They could have been executed at any time 
and antedated. It must also be remem- 


bered that Sunder Singh’s good faith was, 


being challenged jin the insolvency 
proceedings and there his statement must 
be received with caution, Again it is a 
very significant fact which is gtrongly 
pressed by Counsel for the respondents, 
that Durga Das himself has not gone into 
the witness-box. He could have done this 
and could have deposed to having advanced 
the money on the two promisgory notes. 
He could have explained wer Te got the 
money from. Another important point is 
that Sunder Singh's account books have 
never been produced either inthe Ins6l- 
vency Court or in the lower Court. It has 
been said that Durga Das had. no power 
to produce them. He might? however, 
have called Sunder Singh’s sons as wit- 
nesses and given them noticesto produce 
the account’ books if they had them. He 
made no attempt to do this. It is not 
proved that plaintiff or his father possessed. 
any land or other immoveable property 
from which they derived any income. 
Plaintiff could have materially assisted 
the Cour? by tendering himself es a wit- 
ness but he has not done this. In other 
words he has not proguced the best evi- 
dence which could have been produced in 
support of his case. In our opinich the 
lower Court hag rightly held that Łe has 
not discharged the onus which lay upen- 
him in regard to the promissor notes 
“of 1912, and we dismiss his appeal with 
costs. : 


Z. K. à Appeal dismissed. 


that the debts were incurred swbsequent , A 


to the execution of the mortgage-deed. It” 


is, however, further contended by Pandit e 


es 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First CIVIL APPBAL No. 71 oF 1924. 
September 11, 1925. 
Present:—Mr. Dalal, J. C. 
BISRAM SINGH—Puarntirr—APPELLANT 


VETSUS 
BHAGWANT SINGH—Desrenpant 
— RESPONDENT, 

Pleadings—Mortgage—Suit for possession—Alterna- 
tive relief—Simple money-decree. 

Where a plaintiff prays for a decree for possession 
as a mortgagee and in the alternative for any equit- 
able relief, the Oourt is bound to pass a simple money- 
deeree on the failure of the mortgage for want of 
‘attestation. 


First appeal against the judgment and 
decree of the Subordinate Judge, Sitapur, 
dated the 15th of November 1924. 

Messrs. M. Wasim, N. C. Dutt and 
Tinkauri Mohan Ghose, for the Appellant. 

Messrs. Niamat, Uliah and Muhammad 
Ayub, for the Respondent. 

JUDGMENT.—The plaintiff Bisram 
sued for possession on foot of a mortgage 
on breach of a condition of the mortgage. 
His prayer was in cl. (a) “The plaintiff 
prays that a decree for possession as mort- 
gagee over haqgiat mortgaged as specified 
in para. 2 of the plaint, be ‘passed i in favour 
of the plaiatiff against the defendant, or 
any other relief which may be equitable 
on the merits of the case or which the 
merits of the case may admit, be granted.” 
The learned Judge of the lower Court held 
that the deed was not attested in the sense 
ef both the attesting witnesses being pre- 
sent when the executant put his signature 
on the deed [Shamu Patter v. Abdul Kadir 
Rowthan (1).] He held correctly that the 
document would not operate as a ‘mortgage 
and promptly proceeded to dismiss the 
suit. = 


In this appeal itis argued that the con- 
flict of evidence may be due to the time 
that had elapsed between dhe execution of 
the document and the date when the wit- 
nesses give evidence and that the executant 
really did sign in the presence of the two 
witnesses Raghubar and Baley. I had not 
the opportunity of seeing the wirttesses and 
hence the lower Court was in a better posi- 
tion to judge their reliability and “deme@n- 
our. Lang not prepared to disagree with 
the opinio& of the lower Court specially as 


(1) 16 Ind. Cas. 250; 35 M. 607; 16 C. W. N. 1009; 
93 M. L. J..321; 12 M. L. T. 338; (1919) M. W. N. 935; 
10 A. Lel, 259; T Bom. L. R. 1034; 16 © L, J. 6596; 
301, A. 218 (P. O9). 


MADAN SINGH V. PURAN SINGH, 


[911. ©. 1925] 


I hope to do equitable justice between the 
parties. I agree with the lower Gourt that 
the mortgage is not enforceable. 

The alternative relief escaped the notice 
of the lower Court. In ground of appeal 
No. 5 itis urged thatatany rate the lower 
Court ought to have passed a simple money 
_ decree in favour of the plaintiff. My opinion 
` is that it ought to have done so, The cause 
of action as asserted by the defendant him- 
self is the same and the alternative relief. 
can mean nothing if it excludes a money- 
decree. It was a slip onthe part of the. 
plaintiff's Counsel in the lower Court that. 
he did not insist upon a money-decree 
when the mortgage failed. The suit for. 
the money- decree was still within time. 

The money claimed was Rs, 8,475. As, 
however, the plaintiff's Counsel made a slip 
I shall not allow the bond rate of interest 
on this sum after the date of the institution 
of the suit in the lower Court, I decree 
the appeal for Rs. 8,475 with simple interest 
at 6 percent. per aunum till the date of- 
realization from 13th March 1924. 

Parties shall bear their own ecsts of both 
the Courts. 


N. H. Appeal decreed. 


LAHORE HIGH COURT. 
Srconp CIVIL APPEAL No. 105 or 1924, 
March 23, 1925. 


Present:—Mr. Justice Abdul Racof, 
MADAN SINGH AND OTHERS— DEFENDANTS - 
——ÅPPELLANTS 
versus 


PURAN SINGH AND OTHERS —PLAINTIFFS—- 
< RESPONDENTS. 

Limitation Act (IX of 1908:, ss. 5, 12—Appeal, delay 
in filing —Copies delivered late owing to mistake oF 
offwe——Ifxtension of time. 

‘Where an appeal is filed beyond time owing to the 

e fact that delivery of the necessary copies to tha 
appellant is delayed as the result of the failure of 
the Copying Department to inform the appellant as 
“to the date on which he mugt take delivery of the 
copies, thé appellant is entitled to the indulgence of © 
the Court under s. 5 of the Limitation Act. $ 

Second appeal from a decree of the 
District Judge, Ludhiana, dated the 15th, 
October 1924, affirming that of the Sub- 
ordinate J udge Second Class, Ludhiana, 
dated the g th Jane 1924. 

“e Mr. B. A. Cooper, for the Appellants. 


Mr, D. S. Chand, for the Respondents: 


[911..0..1925] 
JUDGMENT.~In my opinion the ap- 


. pellant has not been treated properly in 
this case, e made his first application 
for acopy of the decree in Urdu on the 
3rd of July 1924. Onthe 10th July 1924 
an intimation was sent to him by post 
telling him that he could not get a copy 
in Urdu and enquiring whether he wanted 
a copy in English. The appellant then 
on the 15th July 1924 expressed his will- 
ingness to fake acopy in English. He 
was -not told when the copy would be 
ready and when he should attend the office 
to take delivery of it. The learned Judge 
of the Court below remarks that the copy 
was ready by the 18th idem and finds fault 
with the appellant that he did not turn up 
to take delivery of the copy on that date. 
This remark would have been justified if 
the appellant had been told to come within 
three days or thereabout. He is an ignor- 
ant villager not quite conversant with the 
ways of the’ office of the Court and can- 
not rightly be blamed for not turning up 
on the 18th, Then again the office took 
another 15 days for deciding to send the 
copy by post which was eventually received 
by the appellant on the 25th and put in 
Court that very day. This was primarily a 
ease in which the Judge should have ex- 
ercised his discretion under s. 5 of the 
Indian Limitation Act and ought to have 
extended the period of limitation. I now 
do what the learned Judge of the Court 
below ought tohave done and extend the 
period of limitation. The appeal is accepted 
and the case ig remanded under O. XLI, r. 
23 for decision onthe merits. I make no 
‘order as to costs. 


Z. K. Appeal accepted. 


MADRAS HIGH COURT: > 

Ciry Crvin Court APPraL No, 140 oF 1923. -° 

March °10, 1925. 
Present:—Mr. Justice Phillips. 
.K. 8. SUPPOUSWANI IX ER--—PogintirF 
——APPELLANT 
versus 
Tue CORPORATION or MADRAS— 
DEFENDANT —RESPONDENT. 

Madras City Mugicipal Agt (IV eof 1919), ss. 169 
cl. (5), 85&—Standing Committee of Madras Corpora- 
tion—Regulation of free supply of water—Publication 
of regulations, meaning of. h 

Under s. 169, cl. (5) of the Madras City Municipal 


SUPPUSWAMI IYER V. CORPORATION oF MADHAS, 


. 'e7 
Act, the Standing Committee of the Madras Corpora- 
tion has power to determine what shall be the free 
supply of water to a house under varying conditions. 
The maximum fixed for a particular house need not 
-bə the same for all purposes. 

Where the Council of the Corporation decides to 
publish and accordingly publishes regulations gene- 
rally in a particular manner, the provisions of s. 355 
of the Madras City Municipal Act are complied 
with. It is not necessary that to every regulation 
should he appended the manner in which the Council 
determines to publish that particular regulation. 


Appeal against a decree of ‘the City 
Civil Court, Madras, dated the 16th August 
1923, in O. S. No. 204 of 1923. . 

; Mr. K. Bhashyam Iyengar, for the Appel- 
ant. 

Mr. S. Rangaswami Iyengar, for the Re- 
spondent. 


JUDGMENT.—The main point argued 
in this appeal is that the regulations passed 
by the Standing Committee of tle Madras 
Corporation in respect of the rates levied 
for the supply of water are ultra vires. 
Under s. 169, cl. (5) “for all water*supplied 
under this section, in excess of a maximum 
determined by regulations of the Stand- 
ing Committee, payment shall be made # 
* * * * The section relates to water 
supply for domestic consumption and the 
contention for the appellant is that there 
can only be one maximum for the supply 
of such water. He takes no objection to 
the regulation inso far as it provides a 
varying maximum in accordance with the 
rental value but yet he contends that there 
can be only one maximum. The very fact. 
of the word “a” being used before “maxi- 
mum” would show that there was not 
intended to be one only maximum; other- 
wise the words would be the “maximum.” 
If the latter were the wording it might 
possibly be contended, that the maximum 
must be a definite number of gallong for 
every consumer irrespective of “the size of 
the house he occupies. That is not the 
contention now raised and, in fact, it would’ 
reduce the case to an absurdity. I am 
satisfied that, on the language of the sec- 
tion the Standing Committee has power to 
determine what shall be the free supply 
under varying conditions, They have de- 
terwined “this by regulations framed on the 
15th of April 1921 and these have been 
comtfunicated to the plaintiff. As these 
regulations are notewlira vires of the Stand- 
ing Committee, the plaintif cannot object 
to their enforcement. 5 

-Tho next point raised is that theserregy- 


bád 


lations were not approved by the Council. 
The evidence of the only witness examined 
sows that the regulations were put before 
the Ccuncil and it is clear even from the 
extract from the minutes which is now 
before me that the Council did not take 
any objection to these regulations. The 
power of framing them is vested in the 
Standing Committee and that this was done 
is proved by the proceedings of the body. 
JA further objection is taken that the 
regulations have not been published in the 
manner determined by the Council. This 
point was not raised in the plaint but 
apparently was taken at the time of argu- 
ment. It is contended that to every regu- 
lation should be appended the manner in 
which the Coupcil determines to publish 
that paértichlar regulation, Such a propo- 
sition I think requires no argument, for 
obviously,” if the Council decides to pub- 


‘lish regulations generally in a particu- 


Jar manner, that complies with the pro- 
visions of s. 355 of the Act. There is 
evidence *that this regulation was published 
in the usual manner ordered by the Com- 
missioner and there is no evidence to show 
that it was not the way in which the Council 
determined that it should be published. 
If really this objection were to be pressed, 
it should have been mentioned in the plaint 
for it is a question of fact to be determined 
by evidence which evidence was naturally 
not available at the hearing. As this point 
was not raised in the plaint or in the issues, 
1 think that the learned Judge was wrong 
to consider it at all without an amendment 
of the plaint. 
The appeal is accordingly dismissed with 
costs, 
V. N. V. 
N.H. à 


e —— 


LAHORE HIGH COURT. 
* ° MISQELLANEOUS SECOND ÙIVIL APPEAL 
; No, 2270 er 1924. 
March 17, 1925. 
Present: —Mr. Justice Martineau. 
DIWAN SINGH—DEFENDANT— 
APPELLANT 
versus ° 
JIRAM AND ANOTHER MINORS THROUGH THEIR 
moTufe Musimmat MANBHARI— 
Priaintirrs, SURAJ BHAN AND ANOTHER— 
“Pro forma DEFENDANTS—RESPONDENTS, 


Appeal dismissed. 


Bengal Land Redemption and Foreclosure Regula- e19 


tion (XVII of 1806), ss. 7, 8—Notice of foreclgpure, 
contents of, 


DEWAN SINGH V, JAIRAM, 


[911. 0, 1925] 

Under s. 8:of Bengal Land Redemption and Fores, 
closure Regulation XVII of 1806 the mortgagor must 
be notified that if he does not redeem the property 
mortgaged in the manner provided for by section 7 
within one year from the date of the notification the 
mortgage will be finally foreclosed. The requirements 
of s. 8 are fulfilled if the notice to the mortgagor gives 
the full purport of s. 7 of the Regulation even though 
a, 7 is not expressly mentioned in the notice, 

Miscellaneous second appeal from an 
order of the District Judge, Hissar, dated 
the 28th June 1924, reversing that of the 
Subordinate Judge, Fourth Class, Hissar, 
dated the 12th November 1923. | 

Mr, R. C. Soni, for the Appellant. 

Mr. Shamair Chand, for the Respondents., 

JUDGMENT .—The plaintiffs sued for 
the redemption of property mortgaged by 
their father in 1917. The defendant pleaded. 
that they had lost their right of redemption 
in consequence of foreclosure proceedings 
taken by him in 1921. The first Court 
upheld, that plea and dismissed the suit, 
but the District Judge, following “Ram 
Chand v. Sandal Khan (1), Balwant Singh 
v. Ram Das (2) and Bulanda v. Fateh 
Din (3) held that the foreclosure pro- 
ceedings were invalid because no men- 
tion was made ofs. 7 of Regulation XVII 
of 1806 in the notice of foreclosure, and 
he, therefore, remanded the case to the 
first Court for decision on the remaining 
issues. The defendant has appealed to this 
Court from the order of remand. 

In Ram Chand v. Sandal Khan (1), the’ 
notice of foreclosure was headed “ Applica- 
tion for issue of a notice of foreclosure 
under ss.7 and 8 of Regulation XVII of 
1806," but in the body of the notice the 
mortgagor was only informed that the* 
mortgage would be foreclosed if he did not 
pay the mortgage-money and redeem the 
property in the manner provided for in the 
foregoing section, without it being stated 
which of the’ two sections, mentioned in the 
heading was referred to,and it was, there- 
fore, beld that the omission to specify s. 7 in 
the body ofthe notice was afatal defect, 


`e That case is not similar to the present one. 


In the other two cases followed by the 


‘learned District Jydge, in which the omis- 


sion in fhe notice of a reference tos. 7 of the 
Regulation was held to be fatal, it is not 
stated how the notices were worded. 

Now in the present case, although the 


(1) 21 P. R. 1903: 83 P. È. R. 1903, 7 
(0) 28 P. R. 1908; 141 P. L.R. 1008; 41P. W. R. 


j a 25 Ind. Cas. 504; 57P, R, 1914; 256 P. L. R. 
. . P . 


(91 1. O. 1925] 


notice of foreclosure issued under s. 8 of 
the Regulation made no mention ofs. 7, it 
contained all the particulars set forth in s. 
7 as to the manner in which the property 
was to be redeemed, and this was all that 
was necessary. Under s,8 the mortgagor 
is to be notified’ that if he shall not redeem 
the property mortgaged in the manner 
provided for by the foregoing section within 
one year from the date of the notification 
the mortgage will be finally foreclosed. 
That requirement is fulfilled if the notice 
to fhe mortgagor gives the full purport 
of s. 7 even thoughs. 7 is not expressly 
mentioned in the notice. Therefore the notice 
of foreclosure which was issued at the in- 
stance of the defendant in 1821, was not de- 
fective by reason of the omission to mention 
s. 7 of the Regulation therein. / 

I accordingly accept the appeal, set aside 
the order of the lower Appellate Court, and 
remand the case to “that Court under O. 
XLI, r. 23, C. P. C., for a fresh decision 
after it has been determined whether the 
foreclosure proceedings were in other res- 
pects regular. The Court-fee paid on the 
appeal in this Court will be refunded and 
other costs will be costs in the case. 

Z, K. Appeal accepted. 


CALCUTTA HIGH COURT. 
APPLICATION IN APPEAL FROM ORIGINAL 
Decree No. 114 oF 1925. 

August 26, 1925. 
Present:—Justice Sir N. R. Chatterjea, KT., 
and Mr. Justice Graham. 
JOGENDRA NATH MAITI AND OTHERS— 


PETITIONERS ° : 
versus 
BHAGAWAT DAS AND otHers—OppositTg 
PARTY, é 


Appeal—Suit for possession and” mesne profits— 
Decree, value of, in excess of Rs. 5,000—Forum of 
appeal. ; 


Plaintiff instituted a syit forerecovery of possession *” 


of land valued at Rs. 2,800 and mesne profits fora 
period prior to the institution of the suit tentatively 
valued at Rs. 1,200, the total value being Rs. 4,000. A 
decree was passed in his favour for possession with 

- a direction for determination of mesne profits and on 
the mesne profits being ascertained the total amount 
of the deeree exceeded in valuation the amount of 
Rs. 5,000: : 


JOGENDRA NATH MAITI Y. BHAGWAT DAB, 


. 2.9 


Ijjatulla Bhuyan v. Chandra Mohan Banerjee, 38 ©, 
954; 6 C. L. J. 255; 11 ©. W. N. 1133 (F. B.), followed, 

Bidyadhar Bachar v. Manindra Nath Das, 89 Ind. 
Cas. 126; 42 O. L. J. 49; 29 C. W, N. 869 (F. B), dis- 
tinguished. 

Application against a decree of the 
Subordinate Judge, dated the 30th July 
1924. 

Mr. Gunada Charan Sen and Babu 
Someshwar Prosad Mukherjee, for the Peti- 
tioners, 

Mr. Maity and Babu. Apurba Chandra 
Mookerjee, for the Opposite Party. 

JUDGMENT.-—The plaintifis-oppasite 
parties instituted a suit for recovery of 


‘possession of land valued at Rs. 2,800 and 


mesne profits tentatively valued at Rs. 1,200, 
the total value being Rs. 4,000. A decree 
was passed for possession with a direction 
for determination of mesne profits at “a 
further stage of the suit.’ The mesne 
profits were subsequently ascertained and 
the Trial Court gave a decree for Rs. 3,116-8-0 
with interest thereon, The defendants ap- 
pealed to the District Judge while the 
plaintiffs appealed to this Cour? valuing 
their appeal at Rs. 5,500. The plaintiffs 
then applied to the District Judge for dis- 
missal of the petitioners’ appeal on the 
ground that the appeal lay to the High 
Court and not to the District Judge. While 
the application of the plaintiffs was pend- 
ing before the District Judge, the petitioners 
submitted an application on the 20th July 
last to us to decide the question of the 
forum of appeal, and if it was held that the 


appeal lies to this Court then to treat the. 


application as one unders.5 of the Limi- 
tation Act. The application was ordered 
by this Court to be kept pending until the 
decision of the question by the District 
Judge. i 

The District Judge on the “29th July 


last held relying upon the Full Bench 
deeision in the case of Ijjattulla Bhuyan v. 


Chandra Mohan Banerjee (1), thatthe appel: 


lies to this Court as the land had been 
valued at Rs. 2,800 and the mesne profits 
which had been tentatively valued in the 
plaint at Rs. 1,200 had been found to be 
Rs. 2,300, the total being Rs. 5,109. 

Qur attention has been drawn to the case 
of Bidyadhar Bachar v. Manindra Nath Das 
(2). “That “case, however, relatedeto mesne 
profits pendente li. In the present case 


(1) 34 ©. 954; 6 C. L. J. 255; 11 C. W. N. 1133 


Held, that an appeal against the decree” lay to these (F. B.) "+ 


High Court and not to the District Judge. 


esi Ind, Cas. 726; 42 O, Le 5.49; 29 C, Wy N. 869 


«a 


a 
“46 


10, . 


mesne profits were claimed prior to the suit 
and is thus governed by Full Bench deci- 
sion jn Jjjatulla's case (1). It is to be noted 
that Ijjatulla’s case (1) was not referred .to 
in the judgment in the later Full Bench 
decision: Bidyadhar Bachar v. Manindra 
Nath Das (2). | 
We accordingly hold that the appeal lies 
to this Court. We think, however, that 
there was sufficient cause for not present- 
ing the appeal in this Court in time, and 
we accordingly direct that the appeal be 
admitted though out of time, The peti- 
however, must pay costs to the 





tiorfers, 
opposite party one gold mohur, 
Z. K. Application granted. 
s . - 


LAHORE HIGH COURT. 
Crviu Reviston*Petition No. 74 or 1925, 

’ March 26, 1925. 
Presevt:—Mr. Justice LeRossignol. 
FATEH JLLAH AND OTAERS— PLAINTIFFS — 
PETITIONERS 
versus 
ABDUL RAHIM AND oTHers—DEFENDANTS 

— RESPONDENTS. 
Civil Procedure Code (Act V of. 1908), s. 115, Sch. 
II, para. 15—Arbitration— Award set aside—Revision, 


hether lies. 
wen arbitration proceeding entered upon, by the 
parties in the course of the trial of a suit is a pro- 
ceeding “in the suit itself and does not constitute a 
separate case, within the meaning of s. 115 of the C. 
P. C. Therefore, an order of a Trial Court, setting 
aside an award made in the course of an arbitration 
proceeding entered into during the pendency of a 
suit is not open to revision. h 

Petition, under s. 44 of the Punjab Courts 
Act, for revision of an order ofd¢he Senior 
Subordinate Judge, Lyallpur, dated the 1st 


December 1924. 


Sir Muhammad Sitafi and Mr. Muham- 


mad Rafi, for the Petitioners. 


Bakshi Tek Chand and Lala Mehar Chand, 


Mahajan, for the Respondatts. n 
JUDGMENT.—This is an application 
for the revision ofan order of the Senior 
Subordinate Judge setténg aside an award 
on various grounds, and a preliminary 
objection is raised by the resportdents that 
the application is not competent, inas- 
much as the Senior Subordinate Judge's 
order is ap interlocutory order and, there- 
fore, not Subject to revision Lal Chand- 
Mangal Sen v, Behari Lal-Mehar Chand (1). 


1) 8t Ind! Cas. 259; 5. L. 288; (1924) ArT. R. (L) 
425) 0 L'E. J. 55 8; 1 L. ©, 36. A 


FATBU ULLAHAU, ABDUL RAHUS, 


(91 LO. 1925] 


On behalf of the petitioners it is retorted 
that the ruling cited by the respondents 
does not apply to this case,” inasmuch 
as arbitration proceedings are special 
proceedings which take place before special 
Tribunal and, therefore, are not merely 
proceedings in the suit but constitute 
a “case” by themselves. In support of 
his argument the learned Counsel has 
referred me to the ‘“ contents” table of 
the C. P. C., and has dilated’ on the fact 
that arbitration is dealt with under. Part 
V of the Code which is entitled “special 
proceedings” and he has also referred me 
to certain reported cases in which Courts 
have interfered in revision in such cases. 

The real issue is whether arbitration pro- 
ceedings entered upon by the parties in the 
course of a trial of a suit are proceedings in 
that suit, or within the meaning of s. 115 of 
the Code constitute a separate case, and, 
in my.opinion, the answer must be that 
they are merely proceedings in the suit. 
The fact that Part V of the Code is en- 
titled “special proceedings” is of no signi- 
ficance in this connection, for we find under 
the same part that certain suits also are 
dealt with. Section 89 of the Code reads as 
follows :— 

“All references to arbitration whether 
by an order in a suit or otherwise.” * * * 

These words clearly contemplate that 
the arbitration proceedings shall be con- 
sidered as a proceeding in the suit. In the 
Second Schedule to the C. P. C., el. (2) of 
para. 3 runs :— , 

““Where a matter is referred to arbitra- 
tion, the Court shall not, save in the 
manner and to the extent provided in this ° 
Schedule, deal with such matter in the 
same suit.” 

These words clearly mean that to the ex- 
tent provided in the Schedule the arbitration 
proceédings forman integral part of the suit. 
Indeed, the whole scheme of the Schedule 
ise that all references to arbitration shall 
be treated as, suits, for we find that when 

“any party wishes to‘enforce an agree. 
ment to refer to arbitration, he may apply 
“to the Court for the filing of that agree- 
ment and his application shall be number- 
ed and registered aga suit (para. 19). A 
similar provision is madein para. 20 that 
after an award has been made without the 
intervention of-the Court any person inte- 
ested may apply to the Court to have the 
eaward filed in Court. In the two latter 
cases there is no suit apart from the pro- 
e 
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ceedings in arbitration, and it is significant 
that in those, cases an appeal against the 
order is allowed by s.104. Itis otherwise 
when the reference is made to arbitration 
in a suit already pending before a Court. 
In such a case for an obvious reason no: 
appeal against an order is allowed, and it 
can’ never have been contemplated by the 
‘Legislature that the refusal of this right 
could be made good by an application in 
revision. ` ` 

For the foregoing reasons I have no 
hesitation in holding that arbitration pro- 
ceedings in a suit instituted in a Court 
are not proceedingsindependent of the suit 
but are merely proceedings in the case and 
do not in themselves constitute a separate 
ease. This case, therefore, in which the 
Senior Subordinate Judge has set aside 
the-award and directed that the suit shall 
proceed before him is an undecided case 
and not open to revision. I uphold the 
preliminary “objection and dismiss the 
petition with costs, 


Z. K. Petition dismissed, 


MADRAS HIGH COURT. 
Civit Revision Peririon No. 226 or 1923. 
May 1, 1925 g 

Present :—Mr. Justice Krishnan. 

SUBRAMANIA CHETTY—Psrtittoner 

versus 

RAMASWAMI CHETTI AND OTHER;— 

COUNTER- PETITIONERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 78, 115 
—Rateable distribution---Conditions, requisite -Mani- 
fest error—Interferenc: —Revision. 

Section 73, C. P O., is intended to distribut: equit- 
ably the ass2ts of the common debtor realised by the 
Court among the cecree-holders, and to entitle a 
creditor to benefit under the saction, the only two 
conditions necessary are that he must have a money- 
decree against the same judgment-debtor and that h? 
must have applied for exzcution of that decree before” 
the assets were realised. Ifthes2 two conditions are 
fulfilled, hs is entitled to join in the rateable distribu- 
tion. It isnot nieassary thit the execution application 
putin by the party shoukl be such as would have 
ended in his succassfully obtaining satisfaction of his 
decree. |p. 12, col. 1.] P 

Bando Krishna Kambargi v. Narasimha Koner 
Deshpande, 17 Ind, Cas. 210; 37 B. 42; 14 Bom. L. R. 
861, relied on. 

Although under s.e 73, C. P. O., tlsere is a special 
remedy provided, namely, that of a suit, that provi- 
sion does not prevent a Court from interfeying under 
s. 115, C. P. C., where there isa manifest error in the e 
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; °. ji 
otherwise the parties will be driven to unnecessar@ 
litigation. [p. 12, col. 2.] g 

Petition, under s, 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the District Munsif, Deva- 
kotta, dated the 2?th of October 1922, in E. 
A. No. 439 of 1922, in E. P. No, 66 of 1922, 
in O. S. No. 582 of 1921. 

Mr. M. Patanjali Sastry, for the Petitioner. 

Messrs. B. Sitaram Rao and 5. R. 
Muthusami Iyer, for the Respondents, 


JUDGMENT.—Thisisan application 
to revise an order passed under s. 73 of the C. 
P. C. by the District Munsif of Devakotthi. 
The petitioner before me was one of the 
decree-holders against a common judgment- 
debtor, whose assets had been realised with- 
in the meaning of s. 73 of the ©. P. C. and 
were held by the Court. Section 73 says 
“Where assets are held by a Court and 
more persons than one have before the 
receipt of such assets, made application to 
the Court for the execution of decrees for 
the payment of money passed agatnst the 
same judgment-debtor and have noteobtain- 
ed satisfaction thereof, the assets, after de- 
ducting the costs of realization shall be 
rateably distributedamong all such persons.” 
Now, the petitioner before me put in an 
application for execution of hés decree 
which was a decree for payment of money 
passed against the same judgment debtor 
to arrest him, and this application had been 
admittedly made before the receipt of the 
assets with which we are coucerned in this 
case. His application to he paid rateably 
from the assets had, however, been rejected ` 
onthe ground that, when he applied for 
the arrest of the judgment-debtor, that man 
was not living within the jurisdiction of the 
Munsif’s Court but was living in Penang 
where the District Munsih, of course, had no 
jurisdiction and could not, therefore, have 
ordered his arrest. This finding*of fact has 
been arrived at mginly on the ground that 
in another petition forexecution by thesame 
decree-holder he has stated that the man- 
was living at Penang, but he has explained 
it by saying that that statement was wrong- 
y put in bye the Vakil's clerk who drafted 
that application. It is, therefore, doubtful 
whegher the judgment-debtor was, on the 
date gn whigh the application was made, in 
Penang. Assuming, however, that èe j ndg- 
ment-debtor was at Penang at the time of 
this decree-holder’s application . for arrest 
éhe questton is, does that prevent him from 


order under s. 73 and putting that error correct, as obtaining the advantage of rateablee dis- 
Pi Ld 


12, ° . 
tribution? The section is intended to dis- 
tribute equitably the assets of the common - 
debtor realised hy the Court among the 
decree-holders and the one condition that is 
laid down to make sure of the fact that 
those creditors have been diligentis that the 
creditors mnst have previously applied for 
execution oftheir decrees, this condition 
excluding creditors who have taken no steps 
to realise their debts; but there is no con- 
dition that the execution application put in 
by the party should be such as would have 
ended in his succesefnlly obtaining satisfac- 
tion of his decree. The only two conditions 
laid down are that he must have a money- 
decree against the same person and that he 
must have applied for execution of that 
decree before the assets were realised. If 
these two Gonditions are fulfilled, he is entitl- 
ed to join in the rateable distribution. In 
the present case, I see no reason to exclude 
the decree-holder on the finding of the 
District Munsif. The fact that his applica- 
tion wag for the arrest of aperson who could 
not have been arrested is quite, immaterial 
so far ass. 73 is concerned. [tis even pos- 
sible to imagine that, though the judgment- 
debtor was not, on the date when the exe- 
cution application was put in, living within 
the jurisdiction of the District Munsif, he 
might come there before the order is passed 
by the District Munsif passing the order, if, 
by the time he passes his order, the judg- 
ment-debtor is within his jurisdiction, 
although at the time the application was 
. made, he was not within his jurisdiction. 
But these questions are outside the scope of 
5. 73. All that the Court has to be satisfied 
about is that there is a money-decree of 
which satisfaction has not been obtained 
against a judgment-debtor and that the 
decree-creditor has shown his diligence by 
applying for execution of that decree before 
the assets were realised. On these condi- 
_tions being fulfilled te | decree-holder- 
crediter is entitled to join in the rateable 
distribution.» No case exactly in: point has, 
been brought to my noice, but some cases 
have been cited with reference to Art., 


182 of the Limitation Act whick speaks of ° 


ications for execution made in accord- 
TT law. Even according’ to those 
cases whjch construe those words Applica- 
tionsin aŝcordance with law’, an applica- 
tion like the present one’would be fully in 
conformity with the requirements of the 
law ; thoughit prayed for a relief which ° 
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it is still treated as an application in accord 
ance with Jaw for the purposg of Art. 182 
of the Limitation Act: see Bando Krishna, 


‘Kanbargi v. Narasimha Konber Deshpande: 


(1). I hold, therefore, that the petitioner be~. 
fore me was entitled'to join in the rateable 
distribution. : ; i 

It has been urged befere me by the learn-. 


‘ed Vakil for the respondent that, as under s.. 


73 of the O. P. O. there is a special remedy. 
provided, namely, that of a suit, I should 
notinterfere in revision at all. No doubt, in 
some instances, Courts have held that it 
will be convenient to make the parties adopt 
that remedy, but that provision does not 
prevent a Court from interfering under s. 115 
where there is a manifest error in the order. 
under s. 73, and putting that error correct, 
as otherwise the parties will be driven to. 
unnecessary litigation. I think this is a 
case in which a manifesterror has been made 
by the District Mungif and I feel, therefore,. 
justified in interfering with thé order of the 
lower Court and I modify that order by. 
directing the District Munsif to makea fresh 
order under s. 73 giving rateable distribu- 
tion to the petitioner before me for both of 
his decrees. The case will be remitted to 
the District Munsif for the purpose of pass- 
ing fresh orders. Each party will bear their 
own costs of this petition. 
V.N. V. 
Case remitted. 2 


N. H. 
(1) 17 Ind. Cas. 210; 37 B. 42; 14 Bom, L, R. 861. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECRER No. 2298 
í oF 1922. 
: July 29, 1925. 
Present:—Mr, Justice Cuming and 
+ ‘* Mr, Justice Chakravarti. . 
TARAPROSAD SA W—DerFinpant— 
APPELLANT 


° versus 
MADHU SUDAN GIRI AND oTHERs— 
PLaINTIFFS—RESPONDENTS, 
Hindu Law—Widow, alienation by—Necessity— 


Burden of proof—Enquiry by creditor, scope and ex- 


tent of—-Amount of loan in excess of necessity, effect 
of—Procedure—Interest, high rate of. 

A person taking a mortgage frbm a Hindu widow 
of property forming part of the estate of her deceased - 
husband nist prove that legal necessity existed for 
de : 


perhaps the Court could not have grafited, | enquiries as to the existence of euch necessity and ~ 
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satisfied himself by all reasonable means as to its 
existence. He is not, however, bound to see to the 
application of the money borrowed by the widow pro- 
vided the mon@y was lent for legal necessity. Lhe 
enquiry which he has to make is as to the existence. 
of the necessity and also as tothe debts which the 
widow has incurred for legal necessity and the amount 
she is in need of for meeting such necessity. In order 
to uphold the transaction the Court must be satislied 
that legal necessity existed and that the sum lent was 
not unreasonably large. The transaction should be 
shown to be genuine and free from doubts of collu- 
sion between the creditor and the widow for raising a 
sum larger, than is really needed. The interests of 
the reversioner should be protected but at the same 
time the widow should not be hampered by unreason- 
able restrictions in raising money when legal neces- 
sity exists. [p. 15, cols. 1 & 2.] 
_Incases where it is shown that the amount of the 
loan is in excess of that which the necessity justified, 
the Court should find whether the creditor knew or 
could have known by means of enquiries then avail- 
able that the money was in excess of the necessity, 
and if the finding is ia the affirmative then the Court 
should allow the reversioner to recover the property 
on payment of the sum really justified by the neces- 
sity, If, on the other hand, the finding of the Court 
is in the negative the transaction should be.upheld 
in its entirety.. The mere fact, however, that the 
amount borrowed is to some extent larger than the 
sum actually needed ought not to vitiate the trans- 
action. In the absence of fraud or collusion between 
the widow and the creditor, when the necessity for the 
Joan is established, mere excess of the amount lent 
should not be held to vitiate the validity of the trans- 
saction.” Where, however, the excess is disproportion- 
ately large, that itself is evidence of collusion and the 
Court should not uphold the transaction in sucha 
case. Ina case where the Court finds that the neces- 
sity was inadequate for the entire loan, the. reversioner 
should be put to terms. [p. 15, col. 2; p. 16, col. 1.] 
‘Where it is found that the main necessity for the 
loan was brought about by the wrongful act of the 
reversioner himself, he may not be heard to complain 
of the high rate of interest charged for the loan, more 
especially when he makes no attempt to show that 
money was available tothe widow at a ‘lower rate 
of interest than is charged in the bond. [p. 15, col. 2.] 
è [Case-law referred to. | . 
Appeal against a decree of the Second 

Additional District Judge, Midnapnr, dated 
the 28th June 1922, aflirming that of the 
Subordinate Judge, Second Court at Midna- 
pur, dated the 12th January 192f. -> 

. Babu Santosh Kumar Pal, for the Appel- 
lant. . 
Babu Apurba 


. e 
Charan Mukerji, for the» 
Respondents. s 


JUDGMENT. 

Chakravarti, J.—fThe suit eut of 
which this appeal arises was brought by the 
reversionary heir of one Govinda Giri on the 
death of his widow Kausalyain the year 
1916 for a declaration that the defendant 
No, 1 had acquired no title by his purchase 
at the sale in execution of a mprtgage- 
Gecrea against the widow. 
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The facts shortly stated are these. One 
Govinda Giri died in the year of 1888 
sonless leaving a widow Kausalya; she 
lived with Govinda's cousin Tulsaram*who 
was her next reyersioner, in her husband's 
house but Tulsaram drove her away from 
her house in the year 1831. She brought 
a suit against Khirode grandson of Tulsa- 
ram and recovered a decree for the share of 
the land which was left by her husband, 
and it appears that in that suit sle was as- 
sisted by the present plaintiff and his 
brothers who were the sister's sons of 
Govinda. . 

In execution of a decree for mesne profits 
against Khirode she purchased Khirode's 
half share in 1896, and was since then in 
possession of the entire property consisting 
of 20 bighas 2 cottahs and 13 chittaks of land. 
But she was again disturbed in her pos- 
session by the present plaintiff and his 
brothers and was dispossessed of 7 bighas 
out of 10 bighas of lands which were left to 
her after she had sold other lands: Then 
she brought a suit for possession’of those 
7 bighas against the present plaintiff and 
his brothers in 1908 and obtained a decree 
for possession on the 8th December of that 
year. 

Now it appears, that Kausalya mortgaged 
the lands in suit for Rs. 500 in*favour of 
the defendant Nc. lin the benami of one 
Harnarain on the 25th Sraban 1314 B.S., 
and then a second bond was executed by 
her in favour of Taraprosad defendant No. 1 
for Rs. 795 on the 13th Magh 1315 B. S. and 
out of the money so borrowed the money - 
due under the first bond was paid. Tara- 
prosad obtained a mortgage-decree on com- 
promise against Kausalya in Angust 1909 
and the mortgaged properties were sold in 
execution of the mortgage-decree. This is 
the sale which the platntiff chaldenges in 
this suit as not binding on him. . . 

On the death of Kausalya Madhu Sudan 
Giri the only stfeviving son of Govind's 
sister brought this suit as the reverstonary 
heir of Govinda Giri for recovery of posses- ` 
sion of the lands sotd in execution of the 
smortgage-decree on the allegation that the 
defendants Nos. 1 and 2 had kept him out 
of possessipn of the lands without any right. 


Thedefendant No. 1 contestedethe suil 
and his main defegce was that fhe mort- 
gages in his.favour were executed by 
Kausalyafor legal necessity and. therefore, 
*fhe sgle thereunder binds the plaintiff, the 


<2 


a 
reversionary’heir, and he further contended 
that half share of the properties which 
Kausalya purchased in execution of her 
decree against Khirode was her stridhan 
property to which the reversioner had no 
claim as it was sold in execution of a 
decree against Kausalya. 

The Court of first instance found that 
there was legal necessity for a portion of 
the money advanced by the defendant 
No.1 but decreed the suit holding that 
the defendant No. 1 was like a mortgagee 
in possession and as he had rendered no 
account of the rentsand profits he could 
claim no right to retain possession against 
the plaintiff. . 

On appeal by the defendant No. 1 fhe 
Additional District Judge affirmed the 
decree of the Munsif and dismissed the 
appedl -although he found that the amount 
for which legal necessity was established 
was larger than the amount found by the 
learned Munsif. The defendant No. 1 has 
preferred this second appeal against the 
decree gf the Additional District Judge. 

Before I deal with the main question as 
to whether the learned Additional District 
Judge hes properly applied the principle 
which applies to a case of legal necessity 
for alienation by a Hindu widow Ishall refer 
to some ef the salient facts which have been 
found by the Court below. 

Kausalya inherited about 10 bighas of 
land left by her husband and led a peaceful 
life till she was dispossessed by Tulsaram 
in the year 1891. She was then plunged in 


| litigation on account of dispossession by 


her then reversionary heir and it was ii 
1894 that she recovered a decree for posses- 
sion and she was again dispossegsed by the 
present plaintiff at about that time. The 


‘learned Munsif to quote his own words 


found that “Kausalya Bewa got possession 
of aghalf share after April 1894, and of the 
remaining" half share after 1896. She was, 
powever, not allowed her husband's 


` nephew to be in peaceful possession of the 
-entire land gor any long time. 


She wag 
dispossessed from 7 $ighas out of the 10 
bighas that was left to her.” 


In 1908 the present plaintiffe asserted in’ 


the suit brought by Kausalya against him 
and others that she was in possession of 
only 3 bighas of land and they were in 
possessien of 7 bighas from 1896 down to 
1908. The mortgage-bonds in favour of 
the defendant No. 1 were executed in 1907 
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that before the mortgages she had in her 
possession only 3 bighas of land even after 
she had recovered the land fgyom Khirode 
and she had to carry on litigation with the 
plaintiff for the recovery of the 7 bighas 
in his hand, and she obtained her decree in 
1908. It is is quite clear, therefore, that she 
was kept out of possession of her lands 
successively by herreversioners. The plaint- 
iff himself kept her out of possession for 
about 12 years when she executed her first 
mortgage-hond in favour of defendant No, 1. 
The legal necessities for the sum of 
Rs. 500 covered by the bond of 1907 “were 
Ist Rs, 130 for payment of earlier debts due 
under a mortgage which was satisfied by | 
defendant No. 1, and Rs. 370 taken in cash . 
were said to have been spent :—Ist, to meet 
the expenses of litigations both criminal 
and civil, 2nd, medical treatment. 3rd, 
pilgrimage to Gaya. 4th, :payment of 
arrears of rents. 

The2nd bond which the defendant No. 1 
took was for Rs. 795 out of which Rs. 220 
were paid in cash and the balance went in 
satisfaction of the previous .bond. The 
creditor, therefore, has to establish the legal 
necessity for Rs. 220 paid in cash. Now the 
learned Additional District Judge has 
found that when the lst bond was taken 
Kausalya had been dispossessed of the 
major part of her lands but has taken no 
notice of the helpless condition in which. 
the woman found herself on account of the 
conduct of her reversioners, the plaintiff 
being one of them. Thelearned Additional 
District Judge has found that all the items 
of legal necessities except the 4th: item did 
exist but has assessed the amount of such’ 
necessities according to his own view asto 
the amounts which ought to have been 
spent for the necessities so found. 

The total expenses for which the estate 
was legally chargeable according to the 
learned Judge amounted to Rs. 350. 

Agreeing with the Munsif that as the 
tlefendant No. 1 was in possession of the 
‘land and had not accounted for the rents, 
profits thereof the plaintiff should get a 
decree for possession, the learned Judge 
dismissed the appeal. e 

The points urged in this appeal are Ist: 
That the Courts below have erred in hold- 
ing that the defendant No. 1 the creditor 
was bound to show what the actual amount 
spent by the widow was. e 

2ndly: That the Court of Appéal below 


and beginning of 1909. It is clear;thereforee, was in érror in holding that the creditog 
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was entitled to credit not for the sum 
actually spent but which according to the 
decision ofgthe Court ought to have been 
spent by the widow. 

érdly: That the Court below having 
found that legal necessity for the loan 
existed should not have passed an uncondi- 
tional decree for possession without direct- 
ing a refund of the money found to have 
been borrowed for legal necessity. 

We think that the judgment of the learn- 
ed Additional District Judge is vitiated by 
the - erroneous principles which he has 
applied in the decision of this case. 

It is now well-settled that a creditor as 
in this case must prove that legal necessity 
did exist or that he made proper and bona 
fide enquiries as to the existence of such 
necessity and satisfied himself by all reason- 
able means as to its existerce. 


The creditor is not bound to see to the 
application of the money borrowed by a 
widow when the money was lent for legal 
necessity: see Kameswar Pershad v. Run 
Bahadur Singh (1). On the question of 
bona fidé enquiries by the defendant No. 1 
the learned Judge says “I am not satisfied 
that the defendant acted bona fide.” Then 
the learned Judge gives his reasons for 
this view. He thinks that the crimi- 


nal case could not require Rs. 110 and’ 


the kabiraj who treated Kausalya was 
not so highly qualified as to deserve 
‘a fee of Rs. 50 although the kabiraj 
swore that he did receive that sum as his 
fees. The enquiries which a creditor can 
make is as to the existence of the necessity 
and also as to the debts she has incurred for 
“a legal necessity and the amount she is in 
need of for meeting a necessity. It is 
impossible for a widow in the position of 
Kausalya to satisfy the creditor as to the 
-actual amount she must borrow for meeting 
the future expenses of litigations to which 
she was driven by the plaintiff himself. In 
a case like this the Court should he satisfied 
that legal necessity. existed and that the sum 
lent was not unreasonably large. The 
transaction should be shown to be genuine 
and free from doubtg of gollusion between 
the creditor and the widow for ‘raising 
larger sum than was really needed. The 
interest of the reversioner should, no doubt, 
be protected but at the same timethe widow 


(1) 8LA. 8; 6 C 813; 80. L. R. 561; 4 Shome L. 
. R. 81; 4 Sar. P. C. J, 210; 5 Ind, Jur: 157; 8 Ind. Dec, 
(N. s.) 545 (P.O, 
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should not be hampered by’ unreasonable 
' restrictions in raising money when legal 
necessity exists. 

The learned Judge observes that the 
interest was high but does not take into 
account the risk which the creditor took 
and the helpless condition in which the 
widow was. When the main necessity for 
the loan was brought about by the wrongful 
act of the reversioner himself he should 
not be heard to complain of the high rate 
of interest more especially when he made 
no attempt to show that money was avail- 
able to the widow at a lower rate of interest 
than was charged in the bond. 4 

The existence of the necessities have been 
established by the creditor and as the 
learned Judge does not find that the 
consideration money was not paid, the 
creditor in a case like this Has prime facic 
discharged the burdea which lay on him. 


e . 

After finding that the pegal necessities 
alleged by the creditor did exist both 
Courts enquired not as to what was the 
money actually needed or was spent by the 
widow but as to what she ought to have 
spent. For instance in trying the question 
as to what was the amount necessary for 
the litigation to which the lady was driven 
by the plaintiff, the learned Judge takes the 
amount allowed to her in the detree which 
she eventually got against the plaintiff for 
possession Of the land as the sum needed for 
litigation. Every one acquainted with the 
costs of litigation in this country knows 
that the actual amount which a successful 
litigant gets as costs allowed by the Courts ° 
is much less than the actual amount spent 
by him. 

In cases Where it is shown that the money 
borrowed was more than the necessity 
justified then the Court should find whether 
the creditor knew or could have*known by 
means of enquiries then available that the 
money was in excess of the necessity and if 
the finding is in®the affirmative then thre: 
Court should allow the reversioner to fecover 
the property on payment of the sum really 
justified by the nece$sity. If, on the other 
“hand, the fipding of the Court is in the nega- 

tive, the transaction should be upheld in its 
entjrety. -In this connection see the cases of 
Deputy Commissioner of Khert v. Khanjan 
Singh (2), Singam Setti Sanjivi Kondaya 


(2) 34 I. A. 72; 29 A. 331; SiC. L. J. 344; 11C. WI 
N. 474; 4 A.L. J. 232: 2 M. L. T. 145; 17M., L. J 
0° 233; 9 Bom." La R. 591; 10 O, 0. 117 (P. Ch ° 


wb, 


v. Draupadi Bayamma (3), Ram Dei Kunwar 
v, Abu Jafar (4). 

In the circumstances of the present case 
the feversioner, the plaintiff who drove the 
lady to the litigation for which the money 
was borrowed must show that the sum which 
the lady borrowed for the necessity which 
‘really existed was in excess of the necessity 
or that there were means available to the 
creditor for making an enquiry as to the 
actual amount needed by the lady or that 
‘the amount was excessive to his knowledge. 
‘The mere fact that the amount borrowed is 
to gome extent larger than the sum actually 
needed ought not to vitiate the mortgage. 
It is impossible to draw a line as to what 
extent an excess should be held not to 
vitiate the transaction. In the absence of 
fraud or collusjon between the widow and 
_ the cfeditor, when the necessity for the 
loan is established, mere excess of the 
amounts fent should not be held to vitiate 
the validity of the transaction. When the 
‘excess ‘is disproportionately large, that 
itself is evidence of collusion then the 
Court should not uphold the transaction, 
In cases where the Court finds, that the 
-hecessity was inadequate for the entire loan, 
the reversioner should be put to terms. 
The decree for possession should be subject 
to paymeat of the sum paid to the widow 
-without interest, the usufruct of the pro- 
-perty. being set off against the interest. 
The lower Appellate Court wasin error in 
treating the defendant No. 1 as a mortgagee 
än possession and in awarding’an uncondi- 
- tional decree for possession to the plaintiff. 
: The judgment and decree of the lower 
Appellate Court are set aside, the case sent 
-back to that Court so that the appeal may 
-þe re-heard in the light of the above obser- 
vations. The appellant is entitled to the 
costs of this appéal, the other costs will 
abide the result. 

Cuming, J.—I agree. 

: ` *Anpeal allowed} 
yi: fe h Case remanded, 


(3) 31 M: 153; 3M. L. T. 51: 18 M. L, J. 1L 


(4) 27 A, 494; A. W N, (1905) 68, . 
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MADRAS HIGH COURT... - 
Crvit Miscetuansous SECOND APPEAL No. 104 
oF 1922. N 
January 15, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Wallace. : 
CHINNA VAVANAN alias KANAKATHU 
MEERA LEVAI ROWTHER, BY THE 
OFFICIAL RECEIVER, MADURA 
—PETITONER—DEFENDANT No. 1—APPELLANT 
versus 
CHETTIAPPA CHETTY BY TAN 
AUTHORIZED AGENT LAKSHAMANA 
CHETTY AND 0THERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 144—~ 
Restitution—Decree, execution of— Purchase by party 
to suit but mot decree-holder—Subsequent reversal of 
decree—Sale, whether can be set aside, 

In a suit on a mortgage, the mortgagor was ex 
parte in the Trial Court. A subsequent mortgages 
was impleaded as 2nd defendant. A decree was 
passed in favour of the plaintiff and in execution 
thereof the hypotheca was sold and purchased by the 
2nd defendant. The ex parte deeree was then 
reversed on appeal ang the mortgagor thereupon 
applied to have the sale set aside: ° 

Held, that the sale was liable to be set aside since 
the 2nd defendant was a party to the suit and 
decree, though no relief was granted to him under the 
decree. jp. 17, col. 1.] 

The protection which is given to a bona fide pur- 
chaser in execution of a decree which is subsequent- 
ly reversed on appeal should not be oxtended toa 
defendant or a party to the suit, even though he gets 
no benefit directly under the decree; in other words, it 
is only a bona fide purchaser, who isnot a party to 
the suit or proceeding, that is entitled to keep the pro~ 
perty purchased by him. In all other cases the pum 
chase is liable to be defeated on the reversal of the 
decree in execution of which the sale is effected. [p. 
19, col. 1.) j 
: A partytoa suit cannot-be said not tobe a party 
to the decree if he gets no relief under it. [p. 17, col. 2.] 
. Zainul Abdin Khan v, Muhammad Asghar Alu Khan, 
10 A. 166; 15 I. A. 12; 5 Sar. P. ©. J. 129; 6 Ind. Dec, 
(x, 8.) 112 (P. O.), Rewa Mahton v, Ram Kishen Singh, 
131. A. 106; 14 C. 18; 10 Ind. Jur. 428 4 Sar. P. 0. J. 
746; 7 Ind. Dec. (N s.) 13 (P. O.), Yellappa v, Ramas 
chandra, 21 B. 463; 11 Ind. Dee. (N. s.) 310 and Krishna 
Chandra Mandal v. Jogendra Narain Roy, 27 Ind, 
Cas, 139; 20 C, L. J, 469; 19 C. W, N, 537, relied on, 


Appeal against a decree of the Court 
ef the Subordinate Judge, Dindigal, in 
‘A, 5. No. 34 of 1921, preferred against an 
order of the Court of the District Munsif, 
Periakulam, dated the 20th December 1920, 
in E, A. No. 1170,0f 1919, in O. 5. No, 1412 
of 1917, 

Messrs. B. Sitaram Rao and S. Mattusami 
-Tyer, for the Appellant. : 

Mr. T. M. Krishnaswami Iyer, for the Re- 
Bpondents. e ; . 
"| JUDGMENT, 
Devadoss, J.—The appellant was the 
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lst defendant in O. S. No. 1412 of 1917. 
The suit was by a mortgagee against the 
mortgagor {ist defendant; and the pur- 
chaser was impleaded as 2nd defendant as 
he had a mortgage subsequent to that of 
the plaintif The appellant was cx parte 
in theaDistrict Munsifs Court. A decree 
was passed in favour of the plaintiff and 
the hypotheca was sold and was purchased 
by the 2nd defendant. The ex parte decree 
was reversed on appeal and the lst defend- 
ant applied to have the sale set aside. The 
Ist defendant having been adjudicated an 
insoivent, the Official Receiver continued 
the proceedings before the District Munsif. 
The District Munsif held that the 2nd de- 
fendant was not a decree-holder and, there- 
fore, the sale was not liable to be set aside. 
On appeal by the Official Receiver the 
Subordinate Judge held that the order of 
the District Munsif was right and dismiss- 
ed the appeal. The Official Receiver has 
preferred this appeal. , , 

The contention of the appellant is that 
the purchase by the 2nd defendant is liable 
to be set aside as the decree in execution 
of which he purchased the property, was 
set aside on appeal. Itis well-settled that, 
if a decree-holder purchases the property of 
the judgment-debtor in execution of his 
decree which is afterwards set aside, 
his purchase is liable to be set aside at the 
instance of the judgment-dektor. The con- 
łention for the respondent is that the 2nd 
defendant #5 not a decree-holder and, there- 
fore, his purchase is good against the 
judgment-debtor. In Zainul Abdin Khan 
v. Muhammad Asghar Ali Khan (1), it was 
„held that a sale toa bona fide purchaser in 
execution of a decree was not liable to be 
set aside if the decree was afterwards re- 
versed on appeal. Their Lordships observ- 

“ edat page 172*: “It appears to their Lord- 
ships that there is a great distinction 
between the decree-holders who came in 
and purchased under their own decree, 
which was afterwards reversed on appeat, 
and the bona fide purchasers who came iii 
and bought at the sale in execution of the 
decree to which they were no parties, and 
ata time when that deeree was 4 valid 
decree, and when the order for the sale was 
a valid order”. The question is whether the 
protection given to bona jide purchasers 
extends to persons who are parties to the suit 

(1) 10.A. 196; 15 T, A. 19; 5 Sar. P. C.J. 129; 6 
Ind. Dee. (x. 3.) 112 (P. C). 

‘#Page of 10 Alka. 
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sa ndi 
in which the decree is passed, but whô are 
not given any relief under the decree. dn 
order thata purchaser may have the benetit 
ofthesale under a decree which is afterwards 
set aside, he must be a bona fide purchaser; 
if he is not a bona fide puschaser then the 
purchase by him is liable to he set aside. 
A stranger to the decree is not bound to 
enquire into the merits of the plaintiff's 
claim or into the validity of the decree ; but 
a party to the suit is ina different position, 
and it is his duty to enquire into the nature 
of the plaintiffs claim and the validity of 
the decree passed in plaintiffs favour. 
Supposing the plaintiff asked for relief in 
the alternative against two defendants, if 
the 2nd defendant satisfies the Trial Court 
that the Ist defendant alone is liable and 
on the strength of that, a decree is passed 
and his property is brought*to sale, and if 
on appeal the decree is set aside and the 
2nd defendant is held liable, caneit be said 
that the 2nd defendantis &ntitled to keep 
the property of the Ist defendant purchased 
by him in Court-auction notwithstanding 
the reversal of the decree. Supposing a 
defendant contests the plaintiff's suit on 
the merits and a decree is passed not againgt 
him but against another defendant and if 
the property of the defendant against whom 
the decree is passed is brought to, sale and 
if the defendant who put forward the con- 
tention that the plaintiff's claim is a fraudu- 
lent one purchases the property and if 
the decree is afterwards set aside, can the 
defendant who purchased the otber d+fend- 
ant’s property be entitled to sav that his 
purchase is good notwithstanding the fact’ 
that he was awareof the fraudulent nature 
of the plaintiff's claim. It may be said in 
such a case that he is not a bona Jide pur- 
chaser. The decision in Zainul Abdin Khan 
v. Muhammad Asghar ddi Khan (1) applies 
only to bona fide purchasers. In that case, 
the purchasers, whose purchase was upheld 
by the Privy Council, were strangers to the 
decree. Itdoes not appear from the,repott ‘ 
whether they were, or were npt, strangers 
to the suit. It cannpt be assumed that the 
decision has no application to purchasers 
who are pasties to the suit, but in whose 
favour no decree has been passed, from the 
mese fact that Sir Barnes Peacock uses the 
expression, , “bona fide purchasers who are 
no parties to ths decree”. A party*to a suit 
cannot be said not to he a party to the 
decree if he gets no relief under it. Ifa 


ee party to &suit ja on record, the deeree is 
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bound éo*makemention of him; and the 
pringiple of res judicata or of estoppel may 
apply tohim whetherhe gets, or not, any 
relief under the decree. The decision, there- 
fore, in my opinion, covers the case of a 
party in whose favour no relief is given 
under the decree, 

The contention of Mr. Krishnaswamy Iyer 
is that the principle of restitution is appli- 


‘cable only to decree-holders who purchase 


the property of the judgment-debtor in 
execution of, or who get some benefit under, 
their decree, and persons, in whose favour 
a decree is not passed, are not bound to 
make, restitution of what they have got by 
purchase in a Court auction. The cases 


` relied upon by him do not support the con- 


tention that the defendant, in whose favour 


"* there is no decree, is entitled to keep the 


property which he purchased in execution 
of the decrée against another defendant 
even if the decree be upset either in appeal 
orin any subsequeat proceeding. In Syed 
Nathadu Sahib v. Nallu M udaly (2), it was 
held that, where property is purchased at 
a sale in execution of a decree, the purchase 
is subject to the final 1esult of the litiga- 
tion between him and the judgment-debtor. 
In*Mathunsa Rowthar v. Apsa Bin (3), the 
purchaser was a stranger to the decree. In 
Raghavachari v. Pakkiri Mahommed Rowther 
(4), the purehaser was not a party to the 
suit. Asobserved in Dorasami Ayyar v. 
Annasami Ayyar (5), “the principle of the 
doctrine of restitution is that on the reversal 
of a judgment the law raises an obligation 
in the party to the record who received the 
benefit of the erroneous judgment to make 
restitution to the other party for what he 
had lost”. 1t is.contended for the respond- 
ent that this must belimited to the decree- 
holder who gets benefit by reason of his 
decree. But I am unable to accept this 
view. in this case, i# the hypotheca had 
fetched a very large price and if a balance 
remained after satisfying the plaintiff, the 
balance would go to satisfy@he 2nd defend- 
antwho és a puisne mortgagee. Even though 
a defendant may not have a decree in his 
favour, in many cases, he may get ultimate- 
ly a benefit under the decree. In such cases 
it cannot besaid that he is a stfanger to 


(2) 27 M. 98. . 

(3) 12 Ind. Cas. 444; 36 M. 104: 21 M. L. J. 969; 10 
M. L. T. 373:{1911) 2 M. W. N. 425, 

(4) 34 Ind. Cas. 760; 30M. A J. "497; IM T, 
38); (1916) 2 M. W. N. 73. 

(6) ) 23 M, 306; at p. 310; 10 M, L. J. 307; S mdi Dec, 
(NB) ) 616. , 2 
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the decree. The decision in Zainul Abdin 
Khan v. Muhammad Asghar Ali Khan (1) 
does not seem to have been brought to the 
notice of the learned Judges whe decided 
Dorasami Iyer v. Annasami Iyer (5). 
The American decision in Quan Wo Chung 
Co. v. Laumeister (6), in laying down, “all 
that the one has gained and all that tre 
other has lost is due to the agency of the 
Court and, therefore, no injustice isdonein 
restoring the party wrongfully dispossessed 


CHEPTIAPPA OHETTY, 


- without stopping to investigate the rights 


of the party who has thereby gained the 
possession“, has stated the principle tco 
broadly. Ithink the correct principle is 
that a bona fide purchaser whois not a party 
to the suit or proceeding in which the auc- 
tion sale is beld, is entitled to hold the pro- 
perty even though the decree or order in 
execution of which the auction-sale is held 
is subsequently reversed or set aside. 

in Yellapna v. Ramchandra (7), Farran, 
C. J., observes: “TLe Privy Council in a 
case very analogous te the present has de- 
cided that where a person, a stranger to 
the proceedings, purchases property bora 
fide at an aucticn-sale held in execution of 
a decree, his sale cannot be set aside on the 
ground that the existence of a cross- decree 
rendered the sale in execution improper”, 
Tf the contention of the respondent is gcd, 
then a defendant, in whose favour there is 
no decree, would be entitled to keep the 
property which he purchased in Court 
auction, even though he knew that there 
war a cross- decree in favour of the defendant 
whose property was sold in execution. I 
think the principle of the decisions in Rewa 
Mahton v. Ram Kishen Singh (8) and in 
Yellappa v. Ramchandra (7) is against the 
contention of the respondent. 

This point was specifically raised and 
decided by a Bench of the Caleutta High 
Court in a case reportedas Krishna Chandra 
Mandal v. Jogendra Narain Roy (9). In 
that case Mookerjee, J., after an exhaustive 
examination of English and Americen 
cases observed: “An examination of these 
cases shows that protection is afforded to 
the purchaser only when he is a stranger to 
the suit’. This principle is not only .con- 
sonant with equity, but it also saves the 
Court the trouble of enquiring whether the 


defendant, in whose favour there is no 
(6) (1890) 17 Am. St. Rep. 261 at p. 263; 83 Cal. 384. 
(7) 21 B. 463; 11 Ind. Dee. (N. s.) 310. 
(8) 131. A. 106; lá C. 18; . an Ind. dur. 428; = Sar. P, 

C.J. 746; 7 Ind. Dec. (xN. 5) 13 (P. C.). 

56 (9) 27 Ind, Clas, 139; 20 O. L. J. 469; 19 0. W. N. 337 
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decree at the time of the sale would be 
entitled to some benefit after the sale. L 
think the prptection which is given to a 
bona fide pruchaser should not be extended 
to a defendant or a party to the suit even 
though he gets no benefit directly under 
the decree; in other words, it is only a bona 
fide purchaser, who is not a party to the 
suit or proceeding that is entitled to keep 
the property purchased by him. In all 
other cases the purchase is liable to be de- 
feated on the reversal of the decree in exe- ' 
cution.of which the sale is effected. 

In the result the appeal is allowed and 
the sale to the 2nd. defendant is set aside 
with costs throughout. 

Wallace, J.—1 have had the advantage 
of perusing the judgment of my learned 
brother and I am not prepared to differ 
from his opinion in the case. I was at first 
inclined to hold that in such a case the 
principle of restitution, that is the restora- 
tion to, his status qua ante or a person 
wrongfully dispossessed by the agency of 
the Oourt, should be enforced only against 
the party at whose instance the decree has 
been enforced, but on further consideration 
E think, as at present, advised, that this 
salutary principle of restitution should be 
enforced as the rule, and that exceptions 
. to that rule should be allowed only so far 
as authority by which we are bound has 
allowed them. The Privy Council in 
Zainul Abdin Khan v. Muhammad Asghar 
Ali Khan (l)ehas laid down that a bona fide 
purchaser not a party to the decree forms 
an exception to the rule, and we are not 
referred to any case which has définitely 
extended the exception to auction-pur- 
chasers who are parties to the suitor decree, 
but who had not themselves enforced the 
decree and brought about the auction-sale. 

I, therefore, agree in the order proposed 
by my learned brother. 

V. N. V. 

N. H. 


Appeal allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Sxconp Oivin APPEAL No. 122 or 1925. 
September 31, 1925. 
Present :—Mr. Dalal, J. C. 
Musammat SAIRA BIBI AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 
Satyid KAZIM HUSATN-—P Lar ntirF 
*  —RESPONDENT. |, 
Ciwil Procedure Code (Let V of 1908), 6. 47*-Decree 
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for possession—Delivery of possession in execution of 

another decree—Refusal of Revenue Authorities tè 


grant mutation—Suit for possession, second, whether 
maintainable. 


Plaintif obtained a decree for the recovery of his 
share in certain property but failed to execute it. In 
execution of another decree, however, he obtained 
symbolical possession of his share of the property and 
this possession continued undisturbed for some time. 
Plaintiff then made an application for mutation of 
names in his favour but his application was refused by 
the Revenue Court and he thereupon brought another 
suit for possession of his share of the property: 

Held, that the refusal of the Revenue Authorities 
to grant mutation of names in favour of the plaint- 
iffamounted to an act of dispossession and furnish- 
ed the plaintiff with a fresh cause of action upon 
which to maintain a suit for possession and that s. 27 
ofthe C. P. O. was not, therefore, a bar to such a 
suit. (120, cols. 1 & 2.) 

Second appeal against a decree of the 
Additional District Judge, Hardoi, dated 
the 26th November 1924, reversing that of 
the Subordinate Judge, Hardoi, dated the 
dist August 1923. 

Mr. Niamat Ullah for Mre Naim Ullah, 
for the Appellants. 

Mr. H. Husain, for the Respondent. 

JUDGMENT.—The plaintiff, “Kazim 
Husain, is the step-son of the def€ndant, 
Musammat Saira Bibi. His father was Mir 
Mendai. He died about the year 1912. The 
date, however, does not appear on the re- 
cord. He was a mortgagee in possession of 
a 5-biswas share in village Kaimpun, 

Both the plaintiff and the defendant fe- 
male were heirs to this property. The 
defendant took possession. Kazim Jiusain 
thereupon brought a suit for recovery of 
possession of his share of the mortgagee 
rights. The suitwas compromised, and a 
consent decree passed on 27th October 
1914, under which the plaintiff. was held to 
be entitled to,21/40th share of the 5 biswas 
mortgaged property. 

No execution of this decree was taken 
out, On 5th December 1917 in execution of 
another decree, the plaintiff applied for pes- 
session of 21/40th share of the 5 biswas pro- 
perty in Kaimpur, agd symbolical possession 
was delivered to him on the 14th December 


‘1917. The possession was symbolieal because 


another co-sharer was ecollecting the reve- 
nue and the mortgagees as successors-in- 
ihterest of Mie Mendai were only entitled to 
recover profits, 

In my opinion the proceedings are de- 
scribed, with great care and acutengss in 
paras, 2 and 5 of the plaint. e 

It is stated in pafa. 4 that delivery of 
possession "was due to a mistake, but tha 
Qessession continued without any ‘inter. 

. te 
e 


be 


w 
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ference. Then in para. 5 it is described 
how on the basis of this symbolical posses- 
sion, the plaintiff applied for mutation of 
namés to the Revenue Court in 1918, but 
that Court refused to grant mutation on 
5th May 1919. 

The plaintiff bases his cause of action 
for a suit for possession on this order of 
the Revenue Court refusing to order muta- 
tion in his favour. The present suit was 
filed on 7th October 1922, that is within 12 
years of the refusal of the Revenue Court 
to order mutation. 

Ip the lower Appellate Court it was argu- 
ed that the suit was barred under the pro- 
visions of s. 47 of the C. P. C., because’ the 
plaintiff had previously sued on the same 
cause of action, and his only remedy was to 
execute the degree of 27th October 1914. 


. The learned Judge of the lower Appellate 


Court has met this argument, though he has 
started the judgment by saying that the 
finding ofthe Trial Court thatthe suit was not 
barred tinder that provision of law was not 
brought into issue before him, As’ a 
corollary to this argument, it followed that. 
a suit filed more than three years after the 
ctnsent decree could not be treated -as- an 
application for execution within time. 


On the ground statedin paras. 4 and 5 
of the plaint, I hold that the plaintiff has 
syed on a fresh cause of action. I agree 
with his contention in para, 4 that the posses- 
sion made over to him by mistake on 4th 
December 1914, was never disturbed. When 


this mistake was discovered, the Subordinate | . 
‘Judge who had put the plaintiil in posses- . 


sion passed an order on llth May 1918, an- 


“ nulling the previous warrant for possession. 


It is difficult to understand how such a 
warrant can be annulled when it had already 
been complied with, and plaintiff had been 
put into possession. The proper remedy was 
to put Musummat Saira Bibi in possession 
again if the Court thought. that such re- 


*sforation was necessary. 


` In my opinton, the plaintiff was certainly,’ 
on the basis of this poSsession, which was 
not interfered with by the Court bya re- * 
entry of Musammat Saira Bibi, entitled to 
‘apply to the Revenue Court for mutation. 
When the mutation was refused, on objec- 
tion by Musammat Saira Bibi, the platntiff 
was justiffed in, considering: the refusal to 
amount to his dispossession and to bring 
the suit for possession on that eause of, 
action. Ne e 
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The present suit béing filed on a fresh 
cause of action, which, in my opinion, is cor- 
rectly stated in the plaint ther® is no bar 
under s. 47 of the .C. P. ©. 

I dismiss the appeal with costs. 

Z.K. Appeal dismissed.. 


OVER. 


BOMBAY HIGH COURT. 
Civi REFERENGE No. 20 or 1923. < 
October 14, 1924. 

Present :—Sir Lallubhai Shah, Kr., Acting 
Chief Justice, Justice Sir Amberson 
Marten, Kr.,and Mr. Justice Fawcett. 
JOHN OVER—Pbsrriion ur 

| versus 

-MURIEL A. I: OVER--RESPONDENT. 

Divorce Act (1V of 1869), s. JO—Hvidence Act (I of 
1872), ss. 17, 18, 21, 8—~Admission of adultery by 
respondent—Corroboration,’ absence of—Decree, whe- 
ther can be granted—Duty of Court—Admission, whe- 
ther relevant. h 

In divorce cases great care and caution are neces- 
sary in dealing with the admissions of the parties and 
it is only the exceptional circumstances of a given 
case that could justify the Court in acting upon the 


admissions of a party as to adultery without any cor- 


roboration. As a matter of prudence it is desirable to 
insist upon evidence corroborative of the admissions. 
Lp. 22, col, 2] . 

Per Marten, .J.---In practice the confession of guilt 
by a party in a divorce case ought to be treated orf 
somewhat similar lines of caution to those of an 
accomplice's evidence in a criminal case. [p. 28, col. 1.] 

Section 58 ofthe Evidence Act has in general no 
application to divorce cases although the admissions of 
the parties to the case may be proved under ss. 17, 18 
and 21 of the Act. [p. 24, col. 2; p. 25, col. 1.] ° 

An ex parte divorce case is sometimes the most’ 


difficult ofall cases to decide because theré is no 


Counsel for the respondent to point cut the deficiencies 
in the petitioner's case and consequently itis-left to 
the Court for itself to detect them. [p. 28, col. 1.] 
{Case-law referred to.] of. . 
Reference made by the District Judge, 
Poona, under s. 17 of the Indian Divorce 
Act, 1869. a 
Mr... J. Sopher, for the Petitioner. 


> JUDGMENT. 

Shah, Actg.,C. d.—-When this matter 
came before us on June 20 last, we directed 
the District Court to record further evidence 
as to the alleged adultery, and to examine 
the petitioner. The -District Court has 
recorded further. evidence. , The petitioner 
has been examined on oath now, ‘and his 
con also has given evidence, The respond- 


. “ent, the wife of the petitioner, has not 
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appeared at any stage of the proceedings. 
The letters written by the wife to the 
petitioner are on the record. On the 
strength of the letters and the evidence 
given by the petitioner and his son, the learn- 
ed District Judge has expressed his opinion 
‘that the adultery of the respondent with 
another person not Known is proved. He 
held the letters written by the respondent 
to be conclusive. 

The matter is now before us, and the 
leamed Pleader for the petitioner supports 
that view. The respondent has not ap- 
peared. In the evidence given by the 
petitioner, he stated that the respondent - 
had committed adultery with one person 
named in the evidence in 1922: but there 
was no further evidence aboutit. He also 
stated that she had miseonducted herself 
with four or five men before she left his 
house. That also is net supported by any 
evidence, It appears that she ultimately 
left her husband’s house in January 1923, 
and has not returned. 

The principal question in the case is 
whether the letters written by the wife are 
sufficient in the circumstances of this case to 
justify the finding of adultery on the part 
of the respondent with an unknown person, 

.The learned Pleader: for the petitioner 
has informed us that he is notin a position 
now to prove the alleged adultery with the 
. particular person named in the evi- 
‘dence in September 1922, as one of 
his two witnesses is dead, and the other is 
out of India. Nor is hein a position to 
establish his statement as to adultery with 
four or five persons before she left Kirkee. 

“We have, therefore, to decide the case on 

the basis of the alleged adultery of the 
respondent with an unknown person after 
she left her husband in. the beginning 
of 1923. 

Before dealing with this question, I desire 
to refer to the necessity for great caution 
which has been recommendedin the English 
cases on this point, to guard against the 
reasonable possibility of collusion þe- 
tween the husband and the wife. - 


In the case of Rcbigson v. Robinson" 


(1), the observations of Cockburn? ©. J., 
who delivered the judgment of the full 
Court, at pages 393* and 394* are very 
important :— 

“Now the eyidence,as has been before 


: qi (1839) 1 Sw. & Tr. 332; 27 L. J. P. 91; 5 Jar. (x. 8.) 
392; -164 E R. 767, i s 





| *Bages of 1630) 1 Sw. & Tr- [Ed]. ; .” 
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observed, consists entirely of admissions 
made by the wife herself; and here a ques- 
tion presents itself, as to how far the 
admissions of a wife charged with adultery, 
unsupported by any confirmatory proof, can 
be acted upon as conclusive evidence on 
which to pronounce a divorce ,." 

“But as this Court is not a Court 
of ecclesiastical jurisdiction, nor bound 
in cases of divorce a rinculo by rules 
of merely ecclesiastical authority, it is 
at liberty to act, and bound to act, ou 
any evidence legally admissible, by which 
the fact of adultery is established; and 
if, therefore, there is evidence, not open to 
exception, of admissions of adnltery hy 
the principal respondent, it would be the 
duty of the Court to act on such admissicus, 
although there might be a tetal absence of 
all other evidence to support them. No 
doubt the admissions of a wife unsupported 
by corroborative prcof shuld be received 
with the utmost circumspection and cauticn; 
not only is the danger of collusign to he 
guarded against, but other sinister motives 
which might lead to the making of such 
admissions, if. though unsupported, they 
could effect their purpose, are sufficient tb 
render it the duty of the Court to proceed 
with the utmost caution in giving effect to 
statements of this kind...” * 

“Nevertheless, if after looking at the 
evidence with all the distrust and vigilance 
with which, as we have said, it ought to he 
regarded, the Court should ceme to the 
conclusion, first, that the evidence is trust- 
worthy; secondly, that it amounts to a: 
clear, distinct, and unequivecal admissicn 
of adultery, we have no hesitation in say- 
ing that thè Court ought to act upon such 
evidence, and afford to the injured party 
the redress sought for | The admission of 
a party charged with a’criminal or wrongful 
act has at all times, and in all. systetns of 
jurisprudence, been considered as mest 
cogent and con@lusive proof; and if all. 
doubt of its genuineness and sincérity be 


"removed, we ses no reason why such a con- 


fession should not? as against the party 
making it, have full effect given to it in 
cases like the present.” 

In Williams v. Williams and Padfield (2) 
with reference to the case, it is pointed out 
(pagb 9119) 1— > 


4 
“The case cited js an authorify for the 


(2) (1866) 1 P. 29; 35 L. J, Mat. 8; 13 D, T. Glu, 


“#Pgge of (1866) I PEAT 
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‘proposition that the Court may act on the 
admissions of the wife although they are 
noj supported by any other evidence. But 
I entirely concur with the observations of 
the Lord Chief Justice as to the great danger 
of relying entirely upon such admissions. 
In each case the question will be whether 
all reasonable ground for suspicion is 
removed.” ; ; 

These observations of the Lord Chief 

Justice have been referred to in Arnold v. 
Arnold (3). > : 


We have, therefore, to consider whether ` 


in this case all reasonable ground for 
suspicion is removed, It is quite true that 
our attention has not been drawn to any 
dase in which the adultery of a wife with an 
unknown person has been accepted as a fact 
on the stzength of the admissions of the wife 


only. In the present case, however, on ‘a con- ` 


sideratign of all the circumstances, I have 
come to the cohclusion that all reasonable 


ground for suspicion is removed, and that - 


there is no collusion between the husband 
and the wife. 

The parties. were originally married in 
1902, and à decree for divorce was obtain- 


“ed by the present petitioner on the ground 


of adultery of his wife with another person 
in 1918. The decree was made absolute 
in 1919. “The parties re-married in Decem- 
ber 1920. 

According to the evidence of the peti- 
tioner and his son the conduct of the wife 
in September 1922, was apparently open to 
objection, and she ultimately. left the house 
of the husband inthe beginning of 1923. 
Thereafter she wrote three letters, which 


’ are Exs. 17, 18 and 19 in the case. In the - 


first letter she says:— < = 
, “I wrote to you when leaving Pindi and 
told you that I had no intention ofreturn- 


ing to you. 


You know how utterly miserable I am 
with you, so I have placed a definite gulf 


- between us by living with another man, 


I have no intention of everreturning to 


“you, A divérce under the circumstances fs 


your only sensible act and also kind.” 

In the other two. letters she, deliberately 
evaded giving any Indication of her where- 
abouts, and practically confirmed wha she 
had stated in the first letter, that she had 
been lieing with another man’and Wad no 
intention of returning. tothe petitioner. I 
do not see any reason whatever in this 


(3).13 Ind. Cas, 491; 38 0, 901. Toa 


-of that case. 
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case to suspect collusion. I have dealt with 
this case at some length in view of the 
difficulty which we have felt on account of 
there being no other corroborative evidence 
of the admissions of the wife. ‘But, having. 
regard to the circumstances, as disclosed 
in the evidence, I see no reason to doubt 
the genuineness of the admissions made 
by the wife, andin the words of Cockburn, 
C. J, itis our duty to act upon such ad- 
missions although there might be a total 
absence of all other evidence to support 
them. 

The question whether in a given case the 
Court should consider the admissions of 
the wife as to adultery sufficient must 
necessarily depend upon the circumstances 
The fact that admissions are 
accepted as sufficient in one case can afford 
no reason whatever for accepting them in 
another case. The general considerations 
which would and should guide’ the Court 
are indicated in the judgment of Cockburn, 
C. J. Subject to those considerations each 
case must be dealt with on its own facts 
and circumstances. 

I would, therefore, confirm this decree. 

I may add that after writing my judg- 
ment I have had the advantage of reading 
the judgment of my learned brother Marten 
and I desire to make it clear that in divorce 
cases great care and caution are necessary 
in dealing with the admissions of parties 
and itis only the exceptional circumstances 
of a given case that could justify the 
Court in acting upon the admissions of a 
party as to adultery without any corrobora- 
tion.: Generally speaking as a matter of 
prudence it is desirableto insist upon evf- 
dence corroborative of the admissions. ; 

Marten, J.—This matrimonial case pre- 
sents exceptional features. It is a husband’s 
petition founded on the alleged adul- 
tery of his wife with some person unknown. 
He has already been divorced from her 
eonce, viz., by a decree nisi passed by me on 
August 12,1918, on the Original Side of 
this High Court, which decree was made 
absolute*on March 3, 1919. He, however, 
married her again on December 22, 1920 at 
Poona. She left him from September &, 
1922, to October 7, 1922. It would appear 
that her husband then thought he had cause 
to complain of her conduct with a Captain 
Chamberlaine who. had heen living with 
them, but who, the petition states, “has since 
gone tô Australia, What exactly the peti- 
tioner alleges took place between Oaptain 
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Chamberlain and the respondent is by no 
means @lear on the evidence taken 
“before the learned District Judge. But 
the petitioner deposes that he condon- 
ed “theoffence” with Captain Chamberlain 
and it is clear. from the evidence of his 
son that theré were disputes between the 
husband and wife over the latter's conduct 
with Captain Chamberlain. 

Shortly afterwards, viz., ‘about January 
1923, the respondent left the petitioner 
again and this time for good. She wrote 

.to him in March 1923, from Rawalpindi 
stating that she was not returning to the 
petitioner. Then in May 1923 she wrote to 
say thatshe was living with another man 
and did not intend toreturn, and the letter 
ended: “Ihave no intention of returning 
to you,a divorce underthe circumstances 
is your only sensible act and also kind.” 
She then gave her address as c/o Miss 
Reynolds, Presiderrcy General Hospital; 
Calcutta. Accordingly the petitioner in- 
structed his legal adviser to write to the 
respondent there asking for her address, 
and also the name and address-of the man 

_ she was living with. Her reply to that 

letter was: “I haveno intention of giving 
the name or any information concerning the 
man I have been living with. That is no 
concern of Mr. Over's.” At thesame time she 
wrote to her husband: “Your letter received. 

No wily tricks of yours to get the name of the 

man I've lived with or the address by which 

you would find out will go down with me. 1 

am not giving you any chance of getting 
damages, so you might as well give up the 
idea. I shall not write again and I tell you 
now finally that I am never coming back to 
you. I don't care to ask you for favours 
but should certainly like you to divorce me 
to know that I was quite free from you... 


petition was filed unders. 10 of the Indjan 
Divorce Act, 1869, for a dissolution of the 
marriage of 1920, by reason of the wife's» 
adultery with an unknown man, The peti- 
tion did not, as it ought to have done,’ asl 
the Court to excuge the petitioner® under s. 
11 of the Act from making the alleged 
adulterer aco-respondent to the petition. 
This can be done under sub-s. (2) if the 
name of the alleged adulterer is unknown 
to the petitidner, although he has made 
due efforts to discover it. In the present 
case the petitioner has made no efforts te” 
discover the name of the adulterer beyond 
e 
e 
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asking his wife for the name. Nor did he 
even know where his wife was then living. 
Her address in the petition is given*as “c/o 
Miss La Franc, Presidency General Hospital, 
Calcutta,’ but it does not appear why 
the name of Miss La France has been sub- 
stituted for the name of Miss Reynolds. 
Service of his petition appears to have been 
effected by registered post on the respond- 
ent “c/o Miss La Franc,” but the postal 
packet has been returned “Refused.” 

However, as the previous letters found 
the respondent, Iam not prepared fo say 
that this service by registered post should 
be rejected notwithstanding the difference 
in the names of the addressee. Nor, on the 
other hand, am I prepared to overrule the 
discretion of the learned Trial Judge in ex- 
cusing, as I must assume’ he” did, the 
absence of the name of the co-respondent 
under s. ll of the Act.eBut I thay’ express 
the hope that this case will be looked upon 
as an exception and not as the’rule, and 
that the learned District Judge will not 
lightly excuse a party from making any 
enquiry which he can reasonably be asked 
to make, nor if necessary from effecting 
personal service of the petition, should 
circumstances render thatcourse desirable 
in preference to the practice often prevail- 
ingin our Courts of service by registered 
post. 

Unfortunately this petition has been 
heard by two successive Trial Judges, and 
this is notas satisfactory a mode of trial as 
if the case had been heard throughont hy 
one Jndge. The petition was originally 
decided by Mr. Waterfield on affidavit evi- 
dence. 
cept in the present case and directed a re- 
mand The oral evidence on the remand 
was taken by Mr. Wild. The letter from 
the District Judge giving his viewson the 
evidence purports tocomefrom Mr. Wild, 
but is signed by Mr. Weston, the present 
Acting District Judge. I should, however, 
infer that the opinion expressed is that ‘of 
Mr. Wild and nob of Mr. Weston. 

The learned Trial Judges do not seem to 
have felt’any difficulty in this case and to 
have considered thatthe wife’s letters were 
cSnclusive. It was indeed argued before ug 
that, ina suit on a contract, the Court 
would normally grant a decre@if the de- 
fendant had wriftena letter admitting the 
breach and the sum due, and, therefore, a 
different standard ought not to be adopted 
in this undefended divorce case hating re. 


This mode of trial we refused to ac- , 


aes 


‘ef’s case has not been 


e 
63 

li e 
gard to.the above letters. This argument 
seems to me to show a complete misappre- 
hensjon of the duties of the Court in deal- 
ing with divorce cases. The Court is there 
dissolving a marriage solemnised between 
persons professing the Christian religion, 
and its duties are of a totally different 
character from those in suits connected 


“with the sale and barter of goods. 


The solejurisdiction of the District Court 
to dissolve Christian marriages is to be 
found in the Indian Divorce Act, 1869, and 
it is incumbent on the Court strictly to fol- 
low the statutory directions therein given. 
The District Court has no inherent jurisdic- 
tion in this respect, and its predecessors 
did not even have the old ecclesiastical 
jurisdiction of divorce a mensa et thoro 
which, was cenferred on the Supreme 
Court of Bombay by the Supreme Court 
Charter of 1823. I need not, however, go 
into the history ofthe divorce jurisdiction 
in India and England. That is explained 
in Wilkinson v. Wilkinson (4). Turning 
then to.the 1869 Act, s. 7 enacts: “Sub- 
ject to the provisions contained in this Act, 
the High Courts and District Courts, shall, 
ih all suitsand proceedings hereunder, act 
and give reliet on principles. and rules 
which, in the opinion of the said Courts, are 
as nearly as may be conformable to the prin- 
ciplesandruleson which the Courtfor Divorce 
and Matrimonial Causes in England for 


` the time being acts and gives relief.” -Sec- 


tion 12 provides that “Upon any such peti- 
tion for the dissolution ofa marriage, the 


‘Court shall satisfy itself, so far as it reason- 


ably can, not only as to the facts alleged, but 
also whether or not the petitioner has been 
in any manner accessory to, or conniving at, 
the going through of the said form of mar- 
riage, or the adulteyy, or has condoned the 
same.” Section 13 provides that “In case the 


` Court, on the. evidence in relation to any 


such petition, is satisfied that the petition- 
a: Proved, or is not 
satisfied that the alleged adultery has been 


committed,...fhen and in any of the said’ 


cases the Court shall dismiss the petition.” 
Section 14 provides in effect that jtis onlyin 
ease the Court is satisfied on the evidence 
that. the case of the petitioner has bgen 
proved, and does not find ‘any connivance 
or collusion that the Court is to piès a 
‘decree. No doubt s. 45 provides that “ Sub- 


‘ject to the provisions herein contained, all 


(4) 77 Ind. Cas. 654; 23 Bom, L. R. 945:°47 B, 843; 
(1923) Au R. (BJ) 321, : 
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’ proceedings under this.Act between party 
and party shall be regulated by the C. P. 
C.” But that provision, in my opinion, does 
not override the express directions in ss 7, 
12,18 and 14 to which I have already 
alluded. 

Some reference was made, during the 
course of the case, tos. 58of the Indian 
Evidence Act, and it was suggested that 
this section would render the letters of the 
respondent sufficient evidence, or as the 
trial judgment describes them, conclusive. 
That section runs: “No fact need be 
proved in any proceeding which the parties 
thereto or their agents agree to admit at 
the hearing, or which, before the hearing, 
they agreed to admit by any writing under 
their hands, or which by any rule or plead- 
ing in force at the time they are deemed to 
have admitted by their pleadings: Provided 
that the Court may, in its discretion, re- 
quire the facts admitted to be proved 
otherwise than by such admissions.” 

That section normally relates to agreed 
statements of facts made between both par- 
ties to save time and expense at a trial. 
But on the facts here there is no agreement 
to admit facts. Further, as no pleading has 
been put in by the respondent, it cannot 
be said she has made any such admission in 
her pleading. 

Moreover, in my opinion, this section 
has in general no application.to divorce, 
cases. Ihave never yet heard. ib even sug- 
gested that an English Divorce Judge would 
grant a divorce merely on an agreed admis- 
sion of misconduct by the parties or their 
Attorneys. Ifany such attempt was made, 
it would in all probability result in the 
` suit being dismissed for collusion. 

Butin fact this section is controlled by 
s, 2 of the Indian Evidence Act, which 
provides that ‘nothing herein contained 
shall be deemed to affect any provisicn of 
any Statute, Act or Regulation in force in 
amy part of British. India and not hereby 
expressly repealed.” Now the Indian Evi- 
dence Act was passed in 1872. and conse- 


, quently the Indian Divorce Act, which was 


* passed jn 1869, was alraady in force at the 
date of the Indian Evidence Act. Conse- 
quently the express provisions laid down in 
ss. 7,12, 13and 14 of the Indian Divorce Act 
asto tbe requisites for a decree for divorce 

“cannot, I thinks be overridden bv any such 
section as 5¥.. On the other hand, 1 think 


o these lettérs are clearly admissible in. evi- 


dence as admissions within the meaning of 
. . 


(911, OC. 1985] 
ss, 17, 18 and 21 of the Indian Evidence 
Act. (See also Rutherford v. Richardson 
(5). But ithough a document may be 
admissible in evidence, the weight to be 
attached to it is quite another matter, and 
that is the real point of difficulty here. 

The evidence before us in support of the 
petition practically rests on three main 
points, viz., (1) the alleged worthless char- 
acter of the respondent and her past im- 
morality; (2) her desertion of her husband 
and family; and (8) the letters written by 
her after her last desertion. There is.no 
corroborative evidence of the wife's state- 
ment that she is living in adultery with 
another man, Captain Chamberlain is alleg- 
ed in the petition to have gone to Australia. 
No other man’s name is evensuggested by 
the petitioner. Beyond her own letters 
there is nothing to show even where she is 
living nor whether alone or with any man. 
The case, therefore, is avery exceptional 
one in which to grant å decree and demands 
the greatest care and caution in approach- 
ing it. 

The general rale of practice adopted in 
the English Divorce Courts is thus stated 
in Halsbury’s Laws of England, Vol. XVI, 
p. 478, Art. 981: “The evidence of the 
husband or the wife alone must be cor- 
roborated, either by a witness, or at least 
by strong surrounding circumstances; es- 

ecially (the presence of witnesses not- 
withstandiag) where a respondent has made 
admissions, or a confession; and even where 
a co-respondent has also confessed, a decree 
will be granted only if the Court is satis- 
fied that there is no ground for suspicion.” 

* No doubt in Robinson v. Robinson (l), 
it was laid down that a decree can. be 
granted on the inere confession of a wife. 
But itis to be observed that in that case, 
although the wifes diary was alleged 
to admit misconduct, the Court was not 
satisfied that it did, and so the petition was 
in fact dismissed. So in one sense the judg 
‘ment was obiter, Further, that case was 
decided as long ago as 1859, when the 
divorce jurisdiction of the Court had only 
been in force for some two years, viz, since 
the Matrimonial Causes Act, 1857. 
Court had, therefore, little or no experience 
of such cases to goon, As already stated, 
I think thatsuch a confession is admissi- 


. ble in evidence, and I agree that there is 


no rule‘of law which absolutely preciudes 


(5) (1923) A.C. Lat p. 6; 92L. J. PI “1261. aking 
398; 67 S. J. 78; 39 T.L. R, 42, 
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the Court from acting upon it. But as, a 
rule of prudence the practice of the 
Divorce Courts has been in general not 
to act upon such confessions, unless” cor- 
roborated. 

. The Pleader for the petitioner was unable 
to assist us by reference to any authority, 
and I think that all the cases cited came 
from the Bench The nearest case I have 
been able to findis Getty v. Getty (6). The 
head-note there rather states the effect of 
the decision than what the learned Judge 
actually said, but it runs as follows :— 

“Although it is the general practice in 
matrimonial cases not to’ act and grant 
relief upon uncorroborated confessions of 
adultery, there is no absolute rule of prac- 
tice and no rule oflaw precluding the Court 
from acting upon such uncorroborated evi- 
dence. The true test seems to be whether 
the Court is satisfied from the suyrounding 
circumstances in any particular and excep- 
tional case that tle confession is true. If 
so satisfied, it is open to the Court fo grant 
relief, notwithstanding the absençe of in- 
dependent corroborative testimony.” 

That was a very peculiar case, in which 
the husband and wife had been separateti 
for serveral years. Subsequently the wife 
became a Christian Scientist, and in con- 
sequence she admitted that she “had heen 
unfaithful to her husband some nineteen 
years previously but she refused to give 
the name of the man nor any particulars 
about the alleged adultery. She, however, 
made certain siatements to her Solicitor 
Mr. Lupton, who was called by the peti-: 
tioner at the trial and who was compelled 
by the Judge to answer certain questions 
as to whether she had admitted the adul- 
tery tohim and what her reason was for 
refusing to give the namg of the man. The 
learned Judge said “that the Solicitor's 
statement seemed to him very .stron# cor- 
roboration of the confession, and he pro- 
ceeded (page 338™ :— ‘ 

“If Mr. Charles Lupton had not heen, 
‘called, I should have found’ myself with 
_only the confession $f the respondent, writ- 
"ten more than two years ago and not since 
repeated, unless as implied by her saying 
in gffect that the money due to her by the 
terms of the marriage settlement was not 
any tonger her money. If it hagenot heen 
for. the ‘evidence ef Mr. Charles Lupton, 
= should have felt very great difficulty in 
16) Q907 P 334; 76 L. J, P. 158. 

*“ePage of. (1907: D. [Id] 
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acting upon the respondent's confession; 
bud, having heard his evidence, I am of 
opinion that all doubt of its genuineness 
and sincerity has been removed, and that 
the respondent so dealt with her Solicitor 
as to show that this was not an untrue con- 
fession, but that out of mercy towards, or 
through fear of the result to the man, she 
was not going, to use a colloquial expres- 
sion, to give him away. Having now, as 


I say, sufficient evidevce before me to, 


remove from my mind all reasonable ground 
fôr suspicion, I am satisfied that the wife's 
confession was true, having been confirmed 
long afterwards to her own Solicitor, when 
she told him in effect that the adultery was 
committed shortly after she arrived in 
England, that it was not continued, but 
that out of fear for the consequences to 
the -maa she did not wish to disclose his 
name.” 7 

In the present case we have nosuch cor- 
roborative evidence asthe learned Judge 


` had ia that case. We have, however, a 


reason for the respondent wishing to shield 
the man, viz., that he should not be ex- 
posed toa claim for damages. Inthe pre- 
vious petition in 1918, there had heen a 
claim for Rs. 10,000 damages against the 
then co-respondent Lieut. Hunt, though 
in fact I awarded no damages at the trial. 

The only case referred to by the Pleader 
for the petitioner was an unreported case 
decided by me in which, according to him 
1 had granted a divorce on merely a 
letter written by a wife who had left her 
husband. It is curious that the Pleader 


‘should know of this unreported case al- 


‘though he was unable to refer the Court 
to the ordinary authoritics on the subject. 
But ifit isthought by the Bar at Poona 
or elsewhere that this High Court will 
normally-grant divorces on suitable letters 
written by a wife they,may take it that 


* “this is an entire misapprehension on their 
. part, and that neither in the case alluded 


to nor in the present, case is it to be taken 
that this Court intends to lay down any 
such practice. his illustrateg the difficut 


ty of giving the benefit of the doubt. 


to a petitioner in a case near the ling, for 
somebody else may use it asa starting 
point fr some even more doubtfuf case, 
or else try to induce some other Judge to 
think that a definite rule of practice has 
been laid down. š 

The petitioner's Pleader did not hgve the” 
file produced from the Original Side as he 


. et 
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might have done, and so my learned bro- 
thers have not seen the partfulars of that 
case. But I have since seen the file, and 
my notes of evidence and judgment, and 
the real circumstances are as follows: The 

suit wasthat of Mitchell v. Mitchell, No. 

3444 of 1919. There the husband was an 
English soldier who had gone to fight first 
in Mesopotamia and then on the Indian 
frontier, but on returning home found his 
wife's manner completely changed. On 
his return from the frontier she denied 

him marital access; and subsequently she 

admitted to her husband that she had com- 
mitted adultery with a private in another 
regiment. The husband was shortly 
afterwards transferred to Bombay. He, 
asked his wife to go there, and said he was 

prepared to condone her past offence. She, 

however, declined saying that if she came 

back he would always throw the pastin her 

face, Subsequently she left him altogether 

and wrotea letter, somewhat similar to the 

one we have in the present case, intimating 

that she was living with another man 

although she did not actually mention his 

name. In that case the private was made 
a co-respondent but neither he nor the 

wife entered an appearance. The petition- 
er appeared in person and [I cross-question- 

ed him at considerable length. My notes 

of evidence have recalled this witness to 

my recollection. 1 remembérthat he gate 
his answers as an English soldier should, 

direct and to the point, and I was complete- 

ly satisfied that what he told me was true. 

That being so, I held that there was no rule 

of law which absolutely prevented me from 

accepting his evidence corroborated as it 

was by. the letters of the wife, and that 

though I thought the case was near the 

line, I ought to grant hima decree. 

Phe decision I gave in that case can, if 
necessary, be supported by Williams v. 
e Williams and Padfield (2). There the wife 

when challenged with adultery confessed ° 
iton the spot to the mother of the co- 
respondent. So there was this additional 
circumstance, hesides the letters which 
were afterwards writfen by her. Moreover, 
this additional circumstance, if believed, 
tends to negative the risk of collusion 
which is a serious one in many undefended 
divorce cases. : n 

If in the present case there -was any 
corroborative evidence by the husband, 
e.g.,ifthe respondent while living with 
her husband had been challenged by him 

e 
. 
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with her conduct and had confessed to 
adultery with a particular man with whom 
it afterwards appeared she had gone away, 
the case would be quite different. The 
difficulty, in the present case is, as I have 
said, that we have merely her letters to 
goon as to her adultery with some un- 
known man. 

There are certain passages in . the evi- 
dence taken on remand which would tend 
to suggest that the lady had committed 
_ adultery with Captain Chamberlain and 
with several other persons. The petitioner 
there stated:— 

“In 1922 Captain Chamberlain came to 
stay with us. | had reason to complain of his 
behaviour with respondent. While I was 
away from Kirkee I received a letter in 
September 1922 from respondent saying 
that she was leaving me and not returning. 
I returned to Kirkee and she came back. 
I thus condoned tlre offence with Captain 
Chamberlain. I tried toreform respondent; 
but in January 1923 she again left me 
and took my daughter. Before she left 
I had suspicions that she was correspond- 
ing with Captain Chamberlain, and I heard 
that he had given her Rs. 6,000 to enable 
her to re-join him.” 

“Then later on he stated: — 

“She has misconducted herself with four 
or five men. I have heard that she is now 
married.” 

In my°opinion the learned Trial Judge 
ought never to have allowed loose state- 
ments like these to appear on the deposi- 
tions. When we asked the Counsel what 
“offence” Captain Chamberlain was alleged 
to be guilty of, he replied misbehaviour, 
and when we asked what the misbehaviour 
consisted of, he: practically was unable to 
answer. Similarly, when the Pleader was 
asked how did the witness know that the 
‘respondent had misconducted herself with 
four or five men he could only ansyer 
that it was merely hearsay, and what the 
witness meant by saying *“! have hearde 
that she is now married” isle{t in comp- 
lete obscurity. I think the Judge should 
have at once askéd tHe witness “what he 
meant by these statements, and what were 
his means of knowledge. The Judge 
would then have been able to decide how 
far the witness was speaking from his 
personal knowledge ‘and how far he was 
merely repeating hearsay which, of course, 
is not evidence. We did give the Pleader’ 
an opportunity of considering whether he 
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: . 
was in a position to prove adultery against 
Captain Chamberlain or anybody else, be- 
cause if so the subsequent desertion by 
the wife might revive theadultery notwith- 
standing its condonation. [See Copsey v. 
Copsey (1).] But, having regard to ss. 22 and 
10 of the 1869 Act and to the necessity in 
general for the desertion to be for a period 
of two years or upwards in order to consti- 
tute a matrimonial offence on which certain 
decrees could be obtained, it may be that 
this suit would be premature if it was 
founded on that ground, inasmucheas a 
period of two years has not expired in 
the present case. 

We are accordingly left to decide this 
case on the record in its present state 
which to me is far from satisfactqry. But 
my learned brothers are satisfied on the 
evidence that the confession of the wife is 
true, and under the cércumstances I do 
not think I ought to differ from them. 
My mind has fluctuated a good deal during 
the course of the case, but one statement 
in the respondent's last letter to her hus- 
band is I think just sufficient to turn the 
scale in favour of the petitioner. [ refer 
to the letter in which she alludes to the 
wily tricks of her husband, and states she 
is not going to give him any cBanceof get- 
ting damagee. I have already stated that 
in the previous divorce case in which Lieut. 
Hunt was a‘co-respondent, the present peti- 
tioner had claimed Rs. 10,000 damages. 
So although I did not award any damages 
to the petitioner, that claim may have 
caused annoyance to the guilty parties at 
the time. The wife would doubtless recol- 
lect thise and | think it unlikely that she 
would write to her husband in this way 
on the subject of damages, if in fact there 
was no man against? whom a claim could 
be made. On looking at the, formér peti- 
tion Isee that the wife was there described 
as “until recémtly a Nursing Sister sin 
Military service now dischaged.” * The co- 
respondent Lieut. Hunt was described as 
“in the service of {ast African Railways, 
now on leave.” On looking at my notes of 
evidence,” which I have thought it permis- 
sible to do under the peculiar circumstances 
of this case, I find that the parties were 
firs married as long ago as 1909, and that 
their matrimonial] troubles first*began dur- 
ing the war when without the knowledge 
of her.husband the wife joined up asa 

(7) (1905) P. 94; 91 L. T, 363; 20 T. L. R728: 74 L. 
J. P40. 
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miljtar y nurse and subsequently went to 
East- Africa. That affords some-explanation 
of the origin of the trouble which she has 
caused to her husband who appears to have 
been most considerate to her throughout. 
It may also explain why she gave an address 
by reference to a hospital at Calcutta. It is 
not, however, suggested that she has since 
-had anything more to do with Lieut. Hunt. 

“Under all the circumstances then of this 
exceptional case, I agrees with my Lord the 
Chief Justice in thinking that the decree 

“misi may be confirmed. 

Bat I wish to add this. Iam much struck 
with the difference in the way in which 
divorce work is done in the District Courts, 
as compared with the normal criminal and 
civil work. Inthe latter,-and particularly 
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in the criminalLwork, we usually get every - 


assistance. If, for instance, a criminal case 
depended on an accomplice’s evidence, then 
the Trial fa dge would be sure to deal care- 
fully with the question whether there 
“was any corroborative evidence. In prac- 
‘tice -the “confession ofa guilty party ina 
divorce case ought to be treated on some- 
what similar lines of caution to those ofan 
atcomplice’s evidence in a criminal case. 
And yet in the present case it was accepted 
almost as a matter of course. If this was 
the only irfstance of the kind, I would have 
regarded it as an exception. But in Wil- 
kinson v. Wilkinson (4) [reported on 
other points in 25 Bom. L. R. 945] and again 
Hewson v. Hewson (8), this Court has had 
to comment adversely on the looses way 
‘in which divorce cases are at present 
conducted in the Trial Courts. Ifit is once 
realised that an ex parte case is sometimes 
the’ most difficult of all cases toedecide be- 
cause there is no Counsel ior the respondent 
to point out the deficiencies in the peti- 
tioner’s case, and consequently it is left 
to the Court for itself to detect them, I feel 
sure that no cause ‘will be ‘given to us in 
-the future for making aa@'verse comments 
suchag those which [have thought it my 
‘duty to make in the present case. 
ideal which all we Jutiges, who have to 
exercise this difficult jurisdic tion of divorce, s 
should I think aim at, is well eXpressed by 
Lord Sumner in Russell v. Russell (9), where 
he says (page 736):— ° 


(8) 85 Inde Cas. 774; 26 Bom. A R.467; (1924) A. L 
R. (B) 397. 

(9) 0921) A.C. 687; 93 L. J. p 97; 131 L. T. 482, 68 
S. J. 682; 40 T. L. R. 713. 
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“The question cannot have been entirely 
absent in litigation until the last three or 
four years, and we know that in ¢hat period 
at any rate many decrees have been grant- 
ed'after and in consequence of the admis- 
sion of'a husband's evidence, which, if 
applicable, this rule would have excluded. 
It is no answer to say thata hushand’s evi- 
dence of non-access has only been admitted 
to save. expense and time. That is not the 
way in which ‘matrimonial jurisdiction is 
or ought to be exercised. Decrees of dis- 
solution of marriage are to be made only 
upon strict proof. Consent to a decree, 
direct or indirect, is inadmissible, nor is 
there any one present to make admissions, 
if the suit is undefended. In such cases 
the Judge must, and I doubt not does, 
watch vigilantly to see that the evidence 
on which heacts is such only as he is 
entitled to receive, and the rule in Good- 
right v. Moss (10), ifit applies at all, isa 
striking one which could hardly be bover- 
looked. The fact that both parties are 
equally anxious to get a- divorce is precise- 
ly a reason why the Judge should he 
absolutely strict as to proof. No consider- 
ation of saving time and trouble can be 
a legitimate ground for admitting illegiti- 
mate evidence.” 

Fawcett, J.—I concur with the judg- 
ment of the learned Chief Justice. 

In my opinion the circumstances in the 
present case justify the Court, in’ acting" 
on this respondent’s admission of adultery 
with an unknown man though there is no 
corroborative evidence on the point. I 
think that the Court can safely act on 
the respondent's admission as the real truth e 
and that all reasonable ground for suspicion: 
of collusion is removed by the tone of the 
respondent's letters, her evident desire to 
shield the adulterer, and the history of her 
past conduct and relations with the peti- 
tioner as disclosed in the evidence (omitting 
what my learned brother Marten has point- 
ed out to have been improperly allowed on 
the record). 

At the same time, I agreé that this is an 
. exceptional case, and that the Courts should 
not (as a matter of prudence) ordinarily 
act on such confessions, without some cor- 
roborative evidence. 

Z. K. 


(:0) 


Decree accordingly. 
(1777) 2 Coavp. 591; 98 E. R.1257, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit Revi8ion APPLICATION No. 141 or 1925. 
_ September 16, 1925. 
Present :—Myr, Dalal, J. C. 
JAGMOHAN SINGH-—JUDGMENT- 
DEBTOR— APPELLANT 
- VETSUS 
“Babu SITAPATRAM AND OTRERS 
—Drcrer-HoLvers AND B. KAMAKHYA 
DATT RAM AND oTHsrs— OPPOSITE 
ioa Party—RESPONDENTS. 
Civil Procedure Code „Act V of 1908), s. 152 - 
+ slmendment of decree, when can be allowed Intention 
of Judge -Mortgage suit-- Preliminary decree directing 
payment of interest after due date—-Final decree 
“omitting provision for payment of interest uLmend- 
ment. 

The test whether a Court can make an amendment 
under s. 152 of the C. P. C. is whether the order as 
it stands represents the intention of the Judge at the 
time he made it. p. 30, col. 1] 

A preliminary decree passed in a mortgage suit 
allowed interest on the mortgage money at a certain 
rate after the duc date fixed by the Court for payment. 
A final decree was subsequently passed but the provi- 
sion with regard to the payment of interest was not 
entered in the final decree and the ceeree-holder on 
discovering this omission applied for amendment of 
the decree: 

lieid, that as it was by an omission that the clause 
regarding the payment of Interest was not entered 
in the. final deere and as the intention of the Judge 
was to allow interest, the omission could be rectified 
by the Court at any time under s. 152 of the C. 
P. ©. [p. 29, col. 2.3 5 7 = | 

Application for revision against the 
judgment and formal order of the Sub- 
Judge, Fyzabad, dated the 22nd May 1925. 

Mr. Har Gobind Dayal, for Mr. Aditya 

Prasad, for the Appellant. 

Mr. Niamat-UUlah, for Opposite Party Nos, 
2 and ð. 

Mr. H. N. Das, for Respondents Nos. 1, 4, 
5, 6,7 and §. 

JUDGMENT.—Certain decree-holders 
applied for amendment of a decree under 
s. 152 of the ©. P. ©. That application 
was granted and one of the judgment- 
debtors has come here in revision. 

Ac preliminary decree for sale was passe 
on 6th March 1916 which allowed simple 
interest at 6 per cent. per annum after due 


date fixed by the Court for payment. On 
15th February 1918, tke decreesholder 


applied for a final decree and an order for 
the preparation thereof was passed on 
28th June 1919. When the final decree 
was prepared the office omitted to note that 
in the preliminary decree interest at 6 per 
cent. was to run and did not enter il in the 
final decree. As usually happens the 
Pleaders for the decree-holder also did not 
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notice the omission. On 17th January 1920, 
the decree-holder applied for execution 
which was transferred to the Deputy .Ccin- 
missioner as the property sought to be seld 
was ancestral. The judgment-debtor paid 
up the money due without interest and on 
the 23rd of August 1924, applied for an order 
for the full satisfaction of the deeree. 

Prior to that on 6th August 1024, the 
decree-holder applied for execution to the 
amount of interest from the date of the final 
decree to realisation. On this application 
being filed it was discovered that in the linal 
decree the order of the preliminary detree 
as regards interest was not copied. The 
application of the decree-holder was, there 
fore, dismissed on 16th of December 1924, 
and on the same date he applied for an 
amendment. 7 . o 

In spite of this application for amendment 
the Court happened to pass an eorder six 
weeks later on the 3lst Jdnuary 1925, con- 
signing the execution file tc the record reem 
on full satisfaction. Execution werk is not 
properly watched by judicial officess and is 
practically left to the office hands to play 
about with orders as they please. It js 
certain that when this order of 31st January 
was passed the decree-holder could not have 
been informed because he had actually tried 
once to keepthe decree alive and on failing 
that he had asked for amendment of the 
decree, The order of 31st January 1925, 
therefore, cannot in any sense be taken to 
be an acquiescence on the part of the decree- 
holder to the relinquishment of this claim 
for interest or to the dismissal of his applica- ’ 
tion for amendment. 

The application for amendment was 
granted on the 22nd of May 1925, and that 
order is the subject of revision here. 

This is eminently a case where the pro- 
visions of s. 152 apply. When the Court 
ordered a final decree for sale to be prepar- 
ed on 28th June 1919, it must have had it in 
its mind to prepare the decree in accoydance ° 
with the terms of the preliminary decree. If 
jt had desired to alter the terms ofthe pre- 
liminary decree, which on the fact of it, it 

“had no jusisdiction to do, it would have 
given definite reasons for its action out of 
‘rougine procedure. It was by an omission 
that the clause regarding interest was not 
enteréd in the final decree for safe. This 
omission may be reetified at any time by the 
Court under s. 182. 


. A nunfber of rulings was quoted. by the 


learned Counsel for the appellant, but the 


30 ‘i 
only one pertinent was that of Ashik Hus- 
sainev. Mahdi Hasan (1). It was laid down 
there, and the principle can be applied to 
this cage, that the test whether a Court can 
. make an alteration under s. 152 of Act V of 
1908, is whether the order as it stands repre- 
sents the intention of the Judge at the time 
he made it. Itis clear to me that the order 
entered in the final decree for sale is not in 
accordance with the intention of the Judge 
at the time he made the order. TheJudge’s 
intention was to make interest payable at 
the rate entered in the preliminary decree. 

I dismiss this application with costs: 

Z. B. Application dismissed. 

(1) 6 Ind. Cas. 979; 13 O, ©. l4. 


LAHORE HIGH COURT. 
Civiu Reviston No. 90 oF 1925. 
7 May 12, 1925. 
Present: —Ms. Justice Addison. 
BUDHU RAM—PLAINTIFE— PETITIONER 
` versus 
KALU RAM—Derenpant—ResponDEnt. 
Civil Procedure Code (Act V of 1908), O. IIE, r. 4 
-—Vakalatnama, acceptance of, whether must be in 
writing—Vakalatnama authorizing Pleader to prosecute 
all litigation in suit—Appeal—lresh vakalatnama, 
whether necessary. h 
Order III, r. 4 (2) of the C. P. C., does not require 
that the accepjance of vakalatnama by a Pleader 
should be in writing upon the vakalatnama. The fact 
that the Pleader mentioned in the vakalatnama, appears 
and conducts the case in Court shows that be has 


accepted the vakalatnama. š 
Mathra Das-Bishambar Nath v. Rama Lal-Kanshi 


Nath, 54 Ind. Cas. 518; (1923) A. L R. (L) 402 and 
Mohesh Chandra Addy v. Panchu Mudali, 32 Ind. Cas. 
395; 43 O. 884 at p. 888; 20 ©. W. N. 287; 23 O. L. J. 
297, relied on. : 

Mohammad Ali Khan v. Jasram, 23 Ind. Oas. 464; 
36 A. 46; 11 A. L. J. 1015, distinguished. 

A power-of-attorney authorizing a Pleader to pro- 
secute all the litigation of a suit impliedly confers 
upon him power to lodge and conduct an appeal up to 
the High Court. .. 

Dyal v. Hirde Ram, 29 Ind. Cas. 895; SOP. W. R. 

1915; 152P. L. R. 1915, followed. 
JaApplication for revision of a decree of 
the-District Judge, Dera Gheizi Khan, dated 
the 29th* July '1924, affirming that of the 
Subordinate Jtdge, Fourth Class, Dera 
Ghazi Khan, dated the 7th June 1924. 

Lala Amar Nath Chona, for the Petitioner. 

Lala Sagar Chand, for the Respondent. 

JUDGMENT.—The plaintiff sued the 
defendant for recovery of Rs. 119-10-0 on’ 
promissoryenote, His suit was dismissed 
and he appéaled in the Coyrt of the District 
Judge. His appeal has Deen dismissed on 
the ground that the vakalatnama or 


BUDHU RAM v, KALU RAM. 


rol I. ©. 19853 


appointment .of the Pleader, who filed the 
appeal, was not accepted in writing by him. 
Against this decision this revision petition 
has been filed. $ 

It obviously must be accepted. It isnot 
stated in O. IH, r. 4 (2), ©. P. C., that the 
vakalatnama should be accepted by a 
Pleader in writing. It was conceded by the 
learned Counsel who appeared in the case 
of Mathra Das-Bishambar Nath v. Rama 
Lal-Kanshi Nath (1) that the acceptance of 
a power-of-attorney need not be in writing. 
It was held in Mohesh Chandra Addy, v. 
Panchu Mudah (2), tbat O. JII, r 4, C. P. C. 
does not expressly state that the acceptance 
of a vakalatnama should be in writing, and 
it was pointed out that in a previous case of 
that Court this had also been held. In 
the Calcutta High Court there isnowa 
rule of that Court that the acceptance must 
be in writing, but there is no rule of this 
High Court that this should beso. The 
ruling relied upon by the District Judge, 
namely, Mohammad Ali Khan v.-Jas Ram 
(3) is-not in point. There the name of 
the Pleader was omitted from the body of 
the vakalatnama. I, therefore, -hold that 
the acceptance of a vakalatnama need not 
be in writing by the Pleader upon the 
takalatnama and the fact that he appeared 
and conducted the case in the lower Court 
and also filed the appeal shows that he .ac- 
cepted it. 

It was argued, however, by the respond- 
ents Counsel that the revision should be 
dismissed asa fresh power-of-attorney was 
not filed with the appeal. There is no 
force in, this as by the original power-ot- 
attornery the Pleader was given authority 
to file an appeal and to conduct it. It has 
been held by this Court in Dayal v. Hirde 
Ram (4) that a power-of-attorney authorizing 
a Pleader to prosecute all the litigation of 
a suit impliedly confers upon him the 
power to lodge and conduct the appeal up 
to the Chief Court. - i 

kn the result this revision petition is 
accepted with costs and the order of the 
‘District Judge is set aside, and the appeal 
is returned. to him for decision on the 
taerits. 

Z. K. Revision accepted. 

(1) 84 Ind. Cas, 518; (1923) A. I. R. (L.) 402, 

(2) 32 Ind. Cas. 395; 43 O. 884 at p. 888; 200. W. N. 
287; 23 C. L. J. 297. . , 

(3) 23 Ind, Cas. 464; 36 A. 46; 11 A. L. J. 1015,- 

(4) 29 Ind, Cas. 893; 80 P: W. R. 1915; 153 P. L. R 
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MADRAS HIGH COURT. 
LETTERS Parent APPEAL No.1 oF 1924. 
February 11, 1925. 

Present :—®ir Victor Murray Coutts 
Trotter, Kr., Chief Justice, Mr. Justice 
Phillips and Mr. Justice Kumaraswamy 
Sastri. 

MULLAPALLI GOPALAN NAIR— 
APPELLANT 


VETSUS 
KOPPOTHIL GOPALAN NAIR— 
RESPONDENT. 
Provincial Insolvency Act (III of 1907), ss. 16 (2) (b), 
.44—Adjudication, effect of—Leave to arrest insolvent, 
grant of—-Discretion---Appeal—-Interference by Appel- 
late Court~-Discharge, refusal of--Fresh application, 
whether maintainable. £ 

The scheme of the Provincial Insolvency. Act of 
1907 is that when a petition for adjudication is filed 
and the debtor is adjudicated, the debtor automati- 
cally ‘gets the equivalent of what is known as a pro- 
tection order by virtue ofthe provisions of s. 16 (2) 
(b) of the Act. 8 

There is nothing in s. 44 of the Provincial In- 
solvency Act of 1907 to warrant the suggestion that 
an application for discharge when refused is refused 
for ever and that, no later application or renewal of 
the former application can be made. 

Where a Judge in granting leave to arrest an 
insolvent under s. 16 (2) (6) of the Provincial: Insol- 
vency Act of 1907 does not give any reasons on which 
the Court of Appeal can say whether he has exercised 
his discretion properly, the Appellate Court should 
reverse the order and send the case back for fresh 
enquiry. aa R 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Krishnan, dated the 
4th December 1923, in A. A. O. No. 6 of 1923, 
preferred to the High Court against an 
order, dated the 14th November 1922, of the 
District Court, South Malabar, in M. P. No. 
500 of 1922, in I. P. No. 12 of 1918. 

Mr.C. V. Anantakrishna Iyer, for the 
Appellant. 

Mr .P. Govinda Menon, for the Respond- 


ent. 


JUDGMENT.—In this case a debtor 
who was governed by the Provincial Insol- 
vency Act appealed to this Court against the 
order of the learned District Judge and 
as the learned Judges who heard the appeal 
differed, the matter comes before us. 

The scheme of the Act is that, “when the 
petition is filed and the debtor is adjudi- 
cated, the debtor automatically gets what 
is the equivalent of what I ant more familiar 
with, a protection order, on the Original 


Side ; because by s. 16 (2) (b) of the Pro-. 


vincial Insolvency Act, III of 1907 “the 
insolvent, if in prison for debt, shall be 
released ; and théreafter, except as pro- 
yided by this Act, no creditor. to whom 
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. discharge and allowing an arrest, 
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the insolvent is indebted in respect of any 
debt provable under this Act shall during 
the pendency of the insolvency proceedings 
have any remedy against the property aor 
person of the insolvent in respect of the 
debt or commence any suit or other legal 
proceeding, except with the leave of the 
Court and on such terms as the Court may 
impose”. 

In this case the leave of the Court has 
been granted for the man’s arrest, the 
Court having previously—we do not ques- 
tion the order on that ground—refused 
his discharge. We may note in passing 
that we do not as at present advised see 
any thing in s.44 of the Act to warrant the 
suggestion of Mr. Justice Waller that the 
application for discharge when refused is 
refused for ever and that no later applica- 
tion can be made or no remewa] of, the 
former application ; nor do we think that 
the real point in this case is asto any 
alternative remedy as between refusing 
à What, 
we think happened here is that the learned 
Judge below has really not given us any 
material on which it is possible to say 
whether he exercised his discretion pro- 
perly. It is needless to say that we should 
not interfere with his discretion in a matter 
of this kind unless it appears that it was 
not a judicial discretion. The short answer 
is that the learned Judge has expressed 
himself so briefly that we really cannot say 
whether he exercised a judicial discretion 
or not. All that he says is “The respondent 
was adjudged insolvent in November 1918 ; 
he declared no assets, he applied for dis- 
charge in 1921, that was refused on the 
ground that he had borrowed recklessly”. 
‘There the matter stands and I can see no 
reason why in these circumstances he 
should have special protection. He did 
not ask for it but asked fo have only the 
ordinary protection which the Act gives hêm 
as his right and which must not be taken 
away from.him wifhout good ground. We 


“think that the matters must go back to*the 


learned District Judge to inquire into afresh 
and, if he again desireg*to allow this man to 
bearrested, to state the grounds which haye 
influenced hint in exercising his discretion 
in that way. We reverse the order and 
remand the case for disposal. The costs 
will abide the result. 

vV. N. V. 

Z. K. 


e 

e 
e Order reversed: 
Case remanded, 
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e LAHORE HIGH COURT. 
Oivit APPBAL No. 1927 of 1924. 

è ' March 30, 1925. 
Present:—Mr. Justice Martineau. 
THAKUR DAS—APPELLANT 
VETSUS 
DAULAT RAM—P taIntiFF AND Firm , 
HAKUMAT RAI-CHIMAN LAL, INSOLVENT 
AND OTHERS—DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 4 
—Appeal—Death of respundent not concerned with 
point in dispute—Legal representatives, substitution of, 
absence of-—Abatement—Court Fees Act (VII of 1870), 
s. 7 (iv) (f)—Accounts, suit for—Appeal—Couri-fee 


payable. 


The failure of an appellant to bring on the record 
the, legal representatives of a deceased respondent 
who was notin any way concerned with the point in 


‘dispute in appeal does not operate to cause an abate- 


ment of the appeal. 

A defendant appealing against a preliminary decree 
passed Sigaint him in a suit for accounts is entitled 
to put his own valuation on the memorandum of 
appeal aŭd éo pay Court-fees on that valuation and 
is not bound to aceept the valuation given by the 
plaintiff in his plaint. A 

Second appeal from an order of the 


" District Judge, Multan, dated the 3rd April 


1924, from an order of the Senior Subordi- 
nate Judge, Multan, dated the 2nd August 
3923. 

Lala Hargopal, for the Appellant. 

Lala Fakir Chand, for the Respondent. 


JUDGMENT.—This appeal arises out 
of a suit for dissolution of partnership and 
rendition of accounts. On the objection of 
Kanshi Ram defendant No. 7 Thakar Das was 
added in the Trial Court as a defendant, and 
the question for determination was whether 


“ Thakar Das was a partner in the business or 


only a sub-partner with Kanshi Ram. The 
Subordinate Judge held dn the strength of 
a judgment givenin a suit wifich Thakar 
Das had brought for rendition of accounts, 
that he was a parjner in the concern, and 
passed a preliminary decree in which he 
decl&red that Thakar Das had a halfanna 
share. Thakar Das appealed to the District 


: Judge, paying a Court-f@e of Rs. 10 on the 
appeal. The District Judge held that the 


Court-fee should have been paid ad valorem 
on Rs, 130, the value f the suit as given 
in the plaint, and that there was no suffi-. 


cient reason for giving time to the appel- 


lant to make, up ‘the deficiency, and he 
accordingly dismissed the appeal. Th&kar 
Das has led a second appeal inf this Court. 

A preliminary‘ objeation is taken on 
behalf of the respondents that the appeal 
eannot proceed because Udho Ram, one of 


the defendants, died on the 27th February’* 


THAKUR DAS V, DAULAT RAM. 


[91 I. O. 1925] 
1924, (while the appeal to the District 
Judge was pending) and his representative 
has not been brought on the record. I 
think there is no force in this objection as 
Udho Ram was in no way affected by the - 
only point which was in dispute in the 
case, namely, whether Thakar Das was a 
partner or only asub-partner with Kanshi 
Ram: It was only Thakar Das and Kanshi 
Ram who were concerned with that matter. 
Raj Chunder Sen v. Ganga Das Seal (1) and 
Jamna v. Sarjit (2) which have been cited by 
Counsel for the respondents, are’notin point, 
and [overrule the preliminary objection. 

The plaintiff valued his suit at Rs, 130 

and paid a Court-fee of Rs. 10 which was 
sufficient under the Court Fees Act, which 
was in force when the suit was instituted. 
Before the appeal in the District Court ` 
was filed the old Act had been amended by 
Act VII of 1922, under which the Court- 
fee payable on a valuation of Rs. 130 is 
Rs. 14-10-0. But under s.7 (iv) (F) of the 
Act the amount of fee payable in a suit for 
accounts is to be computed according to 
the amount at which the relief sought is 
valued in the plaint or memorandum of 
appeal and in Kanhaiya Lal v. Ram Sarup 
(8) it was held that a defendant appealing 
against a preliminary decree passed against 
him in a suit for accounts is entitled to 
put his own valuation on the memorandum 
of appeal and pay the Court-fee on that 
valuation, and is not bound to accept the 
valuation given by the plaintiff in his 
plaint Now in the memorandum of appeal 
filed in the District Court (i. e., the verna- 
cular memorandum) the actual value was 
not entered, but the value was stated to be 
fixed. This being so, as the appellant was 
entitled to put his own valuation on the 
appeal and was not bound to accept the 
valuation given in the plaintiff it cannot be 
said-that the Court-fee paid on the appeal 
in the District Court was insufficient. 
e laceordingly accept the present appeal, 
set aside the lower Appellate Court’s decree 
and remand’ the case to that Court under 
O. XLI, 5. 23, O. P. C., for decision on the 
merits. The Court-fee paid on the appeal 
in thi? Court will be*refunded, and other 
costs will be costs in the case, 

Zz. K. Appeal accepted, 

Case remanded 

(1) 31 ©. 487; BO, W. N. 442: 14M. L. 7.147; 311 
ATILIA L J. t45; 8 Sur. P. C. 3. 623 (P. C). 

-~ (2) 52 Ind. Cas. 510; 67 P. R. 1919. |, i 

(3) 66 Id. Ons. 841;.44 A. 542; 20 A. L, J, 410; 4 
U. P, UR, (AJ 99; (1922) A, T, R. (A) 228, 
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LAHORE HIGH COURT. 
Crrmifat Revision No. 19 or 1925. 
May 16, 1925. 

Present :—Mr. Justice Broadway. 
JOWANDA MAL—Accusrp—PEtITIonNaR 
versus 


EMPEROR— RESPONDENT. 

Railways Act (IX of 1890), s. 121—Obstructing or 
impeding Railway servant, what amounts to--Railway 
servant abused and assaulted when off duty—Offence. 

Befora a person can be convicted of wilfully ob- 
structing or impeding a Railway servant in the dis- 
charge of his duties within the meaning of s. 121 of 
the Railways Act, it must be shown that the obstruc- 
tiom or resistance was offered to such Railway servant 
in the discharge of his duties as authorized by law. 


‘Complainant, a goods clerk at a Railway Station, 
démanded from the accused, a trader who wanted to 
bsok certain. goods by the Railway for carriage, a 
vate of freight higher than that which the accused 
was willing to pay. Accused went away and on 
rotarning tothe Railway Station shortly afterwards 
found the complainant sitting on the platform having 
closed.his office, Complainant alleged that tht accused 
then abused ahd assaulted him: 

Held, that assuming that the abuse and the assault 
were proved it could not be said that the complainant 
was at the time when he was abused and assaulted 
exarcising any of the duties imposed upon him as a 
Railway servant and, that, consequently, accused was 
nət guilty of'aa offence under s. 121 of the Railways 
Act. 

‘Case reported- by: the Sessions Judge, 
Lahore. 

Mr. Duni Chand, for the Petitioner. 


‘JUDGMENT.--On the 21st of Decem- 


“ber 1923 Ram Lal was a goods clerk at 


Chhanga Manga Railway Station. Jowanda 
Mål, a trader, went to him in order to 


- book three wagon-loads of wood. Some of 


this. wood, it appears, was firewood and the 
rest appeared to be timber. The rate for’ 
timber was different from that for wood and 
Ram Lal wanted to charge a higher rate 
far the timber than for the firewood. 
Jéwanda, Malis supposed to have said tbat 
he had been in the habit of sending’ such 
wood at firewood rates. Ram Lal refused 
to allow him to do so saying that tle 
Railway rules-prohibited him from so doing. 
Thereupon Jowanda Mal went to the 
Station Master. As it was after office hours 
the Station Master was «unwilling to have” 
anything to do.with the matter that day. 
He was, however, persuaded to accompany 
Jowanda Mal to the station where Ram 
Lal was found sitting on the platform. 
Ram Lal explained the situation to the 
Station’ Master and it was at this stage that 
the story of Ram Lal differs from: that of 
Jowanda Mal. 


According to Ram Lal,, 
© 8 `| j 


JOWANDA MAL V. EMPEROR. . 


+? 


eee 
Jowanda Malis said to have abused kim 
and to have grappled with him. This 
Jowanda Mal denies. The Station Master, 
who has now retired from service, while sup- 
porting Ram Lal upon certain points, says 
nothing about Jowanda Mal having grappl- 
ed with him, and as to the abuse he says 
that Jowanda Mal abused himself but no 
one else. The Station Master’s evidence 
may be regarded as wholly unworthy of 
credence. Ram Lal, however, gave a com- 
plaint to the Station Master in writing 
which is to the following effect :—" I 
am insulted and disgraced by Jow&nda 
Mal—Ram Lal on duty—please take neces- 
sary action.” Necessary action was taken 
and Jowanda Mal was tried for an offence 
under s. 121 of the Indian Railways Act, IX 
of 1890, and sentenced to pay a efine of 
Rs. 50. 

The learned Sessions Judge has referred 
the case to this Court under s. 438, Cr. P. C. 
with a recommendation that the conviction 
should be quashed inasmuch as-the facts 
disclose no offence under the Railways Act. 
This reference has been supported before 
me by Mr. Duni Chand who has drawn my 
attention to In the matter of Paroda Kunto 
Pramanick (1) and Radha Kishen v. Emperor 
(2). The latter case need not be considered 
as it has no bearing on the point before me. 
The former case, however, is to the point. 
lt is clear that before a person can be con- 
victed of wilfully obstructing or impeding 
a Railway servant in the discharge of his 
duties, it must be shown that the obstruc- 
tion or resistance was offered to such Rail- 
way servant in the discharge of his duties 
as authorised by law. In the present case 
apparently when Ram Lal was abused, and 
as itis alleged, seized, he was not ezercis- 
ing any of the duties.imposed upon him 
asa Railway servant. It appears that he 
was taking his case after having closéd his 
office for the day. In these circumstances, 
in my judgmeft, the learned Sessiohs 
Judge was right and assuming that Jowanda 


“Mal did abuse and assault (technically) Ram 


Lal, he committed no offence within the 
purview of s. 121 of the Indian Railways 
Act. If Ram Lal feels himself aggrieved 
it js for him to take action under any other 
law that he may be advised. 

The recommendation of th? learned 
Sessions Judge iseaccepted, the conviction 


(1) 1 C, W. N. 74. 
a k Ind. Gas. 816; 23 Cr. L. J. 622; (1929) A.L R 


34, ¢ : 
is quashed and thé sentence set aside. The 


- tine, if paid, will be refunded, 


. ti Ke Revision accepted. 


ALLAHABAD HIGH COURT. 
CriminaL Revision No. 320 oF 1925. 
July 23, 1925. 

Present:—-Mr. Justice Sulaiman and 
Mr, Justice Daniels. 

AKBAR ALI—Accuszp—APPLicant 
© versus 
RAJA BAHADUR AND orHars— 

. e OPPOSITE PARTIES. 

“Criminal Procedure @ode (Act V of 1898), ss. 209, 218 
—-Case triable by Sessions Court--Evidence. disbelieved 
by Magistrate—Discharge, order of, whether proper— 
Procedure—-Duty of Magistrate. 

if a Magistrate hearing a charge triable by the Court 
of Session comes to the conclusion that the evidence 
before him is totally untrustworthy and that there i is 
no reasonable possibility of the case resulting in a 
conviction, he is entitled, and itis, indeed, his duty, 
to discharge the accused "under s. 209, Or. P.O. The 
same result follows if he comes to a similar conclu- 
sion after framing a charge and hearing witnesses 
for the defence unders. 213 (2) of the Code. This 
discretion must, however, be carefully exercised, and 
wherever there is a possibility that different Courts 
might take different views of the evidence, the Magis- 
trate, even though he may himself not think the evi- 
dence sufficient for a conviction, should leave it to the 
Sessions Court to pronounce finally upon the matter. 
[B. 34, col. 2; p. 35, col. 1.) 

Per Sulaiman, J—The policy of the Legislature is 
that serious offences should be tried by Sessions Judges 
who are ordinarily more experienced than Magistrates. 
They are the proper Courts for pronouncing an opin- 
jon as to the guilt or innocence of accused persons in 
cases triable exclusively. by the Sessions Court. 
‘Where, however, the evidente is wholly untrustworthy 
and the Magistrate is satisfied that it cannot lead to 
a conviction, he’ would be perfectly justified in dis- 
chargin, the accused, even thou ugh he has already 
framed his charge. The Magistrat® has to see whether 
there are sufficient grounds for commitmentor not. 
If -heis satisfied that the evidence is altogether un- 
trustworthy and not fit to be agted upon he may dis- 
charge the accused. He should not, however, try to 
weigh the probabilities of the case and „then after 
þalancing the evidence on both sides decide whether 
the guilt ofthe accused has or has not been conclu- 
sively proved. [p. 36, col. 1.] e 

Criminal revision from an ordgr of jhe 
Sessions Jtdge, Shahjahanpur, dated the 
18th April 1925. 

Mr.S. Raza Ali, for the oen 

‘Mr. Saila Nath Mukerji, for the opponi 


parties: : 


AKBAR ALi VRAJA BAHADUR, 


[9i 1.0. 1925] 


JUDGMENT. 

Daniels, J.—This is an application in 
revision against an order discharging three 
persons Raja Bahadur, Raj Narain and 
Murari Lal, who were prosecuted on a 
charge under s. 302 of ‘the Indian Penal 
Code of murdering Asghar Ali. There is 
no doubt that Asghar Ali was murdered on 


the 23rd of September 1924 at Shahjahan-. 


pur. A severe religious riot took place on 
that date, anditis said that a number of 
other persons were killed. So far as the 
evidence in this case goes it appears that 
one Munna Lal, a Hindu, was seriously 
injured shortly after 10 o'clock and died 


between 10 and 11. The First Report in re- - 


gard to the attack on him-was made at the 
kotwali at 10-45 a. m., and he died before he 
could be conveyed to hospital. The report 
of Asghar Ali's murder is said to have been 
made at the kotwali at 12 o'clock, the time 
of the occurrence being given as about 11, 

A special Sub-Inspector, 8. Masum Ali was 
sent from Budaun a few days later to in- 
vestigate this case. He had two other 


similar cases to investigate, and he did not - 


commence the investigation till October 


8th. He concluded his. enquiry on October ` 


19th and sentin Form B finding that the ` 


charge against the accused was not estab- 
lished. A complaint. was filed in Court 
by the deceased man's brother, Akbar Ali, 


and a Special Magistrate, Mr. 0. H. Cooke, .. 


was deputed to hear ‘the case. After hear- 
ing a number of witnesses for the prosecu- 


tion he framed a charge on February 10th . 
1925. He then proceeded to record the ` 
evidence of certain witnesses, for the de- ` 
of M. Ali | 


fence, and under s. 540, Cr. 'P. C., 
Hussain, Deputy Magistrate, who had been 
on duty patrolling “the city just after 
Asghar Ali was killed. After considering 
this evidence, and, as he says in his order, 


ona more careful consideration of the pro-. : 
secution evidence at leisure, he decided - 
thé@t the prosecution evidence was wholly.’ 
suntrustwortby+and that no reliance what- ` 


ever could be placed upon it. 


Under these . 


circumstances he cancelled fhe charge. ` 


against the accused? $ 


Some argument has been addressed to us , 
as to the duty ofa Committing Magistrate . 
in cases of this kind, and we have been? 


referred toa number of cases bearing on’ 
the subject. It is, in our opinion, well 
established, that. ifa Magistrate hearing a 


eharge triable by the Court of Session. 


comes ta the conclusion that the evidenca ` 


ty e 
e 


a 
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before him is totally untrustworthy and to rely on the statements of Khuda Baksh, | 
that there ifno reasonable possibility of the Nurul Hasan, Ahmadullah and Akbar Ali. 
case resulting in a conviction, he is entitl- This we are not prepared to do. Ahmad- 
ed, and it is, indeed, his duty, to discharge ullah, we may note, was not examined by 
the accused under s. 209, Cr. P. ©. The the Police at all. The complainant gave as ` 
same result follows if he comes to a similar a reason furnot calling him the fact that 
conclusion after framinga charge and hear- he was away from home, but the witness 
ing witnesses for the defence under s. 213 himself in his evidence stated that he was 
(2). Of course, this discretion is to be at his house during the whole time the 
carefully exercised, and, wherever there is Police enquiry lasted. Another point which 
a possibility that -different Courts might has impressed the Committing Magistrate 
take different views of the evidence, the is that there is considerable doubt as to 
agistrate, even though he may himself’ whether the scene of the occurrence has 


- not think the evidence sufficient fora eon- been correctly placed by the prosecution 


viction, should leave it to the Sessions. witnesses. They all with one exception 
Court to decide. Knox, J.in Hait Ram v. ‘state that Asghar Ali was killed just out- 
Ganga Sahai (1) has too narrowly restricted side the northein gate of the Jama Masjid. 
the functions of a Committing Magistrate. Theone remaining witness, states that he 
We agree with the view of the law stated, was killed undera pakar tree ônly’ about 
by Lindsay, J., in Muhammad Abdul Hadi ten paces to the east of the gate. The 
v.. Baldeo Sahai (2) which is so far as we: Deputy Magistrate, M. Ali HuSain, who 
are aware, the only reported case of this, was patrolling the neighbourhood just 
Court dealing with an order of discharge afterwards states in his evidence: that he 
passed under s. 213. found no blood outside the mosque, but he 
. We have, therefore, tosee whether in this found blood at some distance along the 
case the Magistrate’s order of discharge road to the east, and he estimates the dis- 
was justified according to the above tests; ' tance at 25 yards, though, as he made no 
in other words, was the Magistrate justified , note at the time and his evidence was not 
incoming tothe conclusion that no Court. given till five months later, his estimate of 
could possibly convict the accused on the - the distance can only be a very rough 
evidence before him? The Magistrate has: one. Having regard to the very destructive 
allowed the witnesses to be: cross-examined criticism of the prosecution witnesses con- 


‘with reference to contradictory statements , tained in the Magistrate's order we are 


which they made in the Police enquiry. satisfied that if we directed this case to be. 
The result of that cross-examination was committed to Sessions, there is not the least 


. extremely damaging to the witnesses. In: likelihood that it would result in convic-, 


fact if their statements in the Policeen- tidn. We accordingly uphold the order’ 
quiry have been correctly recorded they- of the Court below and dismiss this applica- ` 
deprived their evidence in Court of any tion. . 

value. The deceased's brother Akbar Ali, Sulaiman, J.—I concur. Having re-. 
for instance, having named four witnesses gard to all the circumstances of this case it 
as eye-witnesses in the First Report, stated is not a fit one in whick We should interfere, ` 
in the Police enquiry that-these were not. I, however, wish to guard myself against 
the eye-witnesses and that he wanted to being understood to dissent entirely from 
call different witriesses as having seen the the view expressed by Knox, J., in Fatu y., 
occurrence. Before the Committing Magis- Fatu (3) and Hait Ram v. Ganga Sahai (1).- 
trate the complainant's Couhsel took the < Perhaps the learned Judge expressed him-: 
line that he did not ask the Magistrate to; self too strongly, but the principle under- 
rely on the witnesses named in the Firsts lying his pronouncements seems to be 
Report, but wished to rest his cas@ mainly, sound, Section 213 uses the expression 
on the evidence of Farzand Aliand Sultan, “not sufficient grounds for committing the 
Husain. In this Court we have been asked- actused.” ‘This expression is quite different 
to ignore the Police enquiry altogether and from suck expressions as “ the, case not 
Z s ‘ . : ; >- proved” or “the accused are in@ocent.” I 
~ (1) 46 Ind. Cas. 290; 40 A. 615; 16 A. L. J. 486; 19 Or, agree with the view of Lindsay, J., that 
* 8) 63 Tnd. Oas. 831: 44 A. 57;3 Ù. P.I? R. (A) gy, When after hearing the evidence for the 
20 I. J. .703; 19 AL, Jy 831; (1922) A. L R 564; A. W, N. (1904) 125; 1 A.L.J, 202: J 
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défence. the Magistrate comes to the con- 
clusion. that their evidence rebuts that pro- 
duced for the prosecution, or readers it 
so incredible or unreliable that a conviction 
will not follow, he may pass an order of’ 
discharge, as expressed by him in Muham- 
mad Abdul Hadi v: Baldeo Sahai(2). 1 also 
fully accept the statement of the law laid 
down-by.my learned colleague in the case 
of 'Ganpat’ Lal v. Emperor. ” (4) that if the 
Magistrate i is satisfied that the charge is: 
without foundation and that there are 
no sufficient grounds for committing: the 
accused person for trial, he'is entitled: and, 
indeed, itis the duty, to discharge him. This, 
however, does. not mean that the Magistrate 
is’ to.arrogate to himself the functions of 


tie, Sessions Court: and try the case as if 


hé were that Court Himself. The policy of: 
the Legislature. seems to be- that serious 
offences should bestried by Sessions Judges, 
whe are ordinarily: more experienced. They 
“ate the, proper Céurts for pronouncing an 
opinion as to the guilt’ or innccence of:the. 
accused in cases- triable exclusively by the 
Sessions Court: Where, however, the evi- 
dénce is wholly untrustworthy and the 
Magistrate is satisfied-that it-cannot lead to. 
a‘conviction, he would be perfectly justified. 
in discharging the accused; even though 
he has already framed: his: charge. THe 
Magistrate has to- see whether there are 
sufficient grounds of: commitmtent or not. 

Ifthe is: satisfied that the evidence is al- 
together untrustworthy and not fit to be 
acted upon, lie may discharge: the accused. 

He should mot, however; try: to weigh the: 
probabilities of the case and then after 
balancing the evidence.on both sides decide 
whether the: guilt of the -accused has- or. has 
not-been conclusively. proved. 


Z. Ke 4 Application dismissed: 


| (A). 8ETnd: Cas.815: 46. 537;: 29° A.. L. J. 411; 10 O. 
KAT, R55]; 25-Cr. Li 793; (1924) A-I. R. (A) 664 
r Ry5 A.174.0r.. 
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_ as required. by s. 195 (1) (b). 


ByED KAN. (di t: O. 1925] 
RANGOON HIGH COURT. 
. FULL BENCH.. 
CriminaL Revision No. 84-B or 1925. 
Mareh 23, 1925. 
Present :—Sir Sydney Robinson, KT., 
Chief Justice, Mr. Justice Rutledge 
and Mr. Justice Maung .Gyi. 
EMPEROR—PeritionEr 
versus 
SYED KHAN AND OTHERS— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 195 (1) 
(b), 47G—Penal Code (Act XLV of 1860), ss. 109, 211. 
—False charge—Abetmenit— Complaint against abettor 
--Jurisdiction of Court—High Court, power of, to 
make complaint. 

A Court has jurisdiction to make a complaint under: 
s. 476 of the. Cr. P. C., in respect. of.an offence under 
s. 21] read with s. 109 of the Penal Code against a 
person who was not-himself.a party to the proceeding 
which forms the.subject of the complaint. |p. 37, col. 2.] 

Section 476 of the Cr. P. C. gives the High. Court 
as-a superior Court full powers to lay a complaint in 
any or every case in which it appears expedient in the 
ends of justice to do so, afd there is.nothing in the 
Code to justify. the contention that that power and 

jurisdiction is taken away because in case of a ccm- 

plain or refusal to lay a complaint by some subordi- 
nate Court under that section, an appeal is allowed. 
[ibid.] 

Reference made by the Distriet Magistrate. 
of Rangoon onan application to revise the 
order-of the Western Sub-Divisional Magis-. 
trate, Rangoon, in Criminal Regular Trial 
No. 1576 of 1923. 

Messrs. Keith. and Young, for Respond-. 
ents Nos. 1 to 3. : 
Mr. Vakharia ,forRespondents Nôs. 4and 5. 

JUDGMENT OF THE. FULL 
BENCH3was delivered by 

Robinson, O. J.—A complaint was- 
made before a Magistrate aslong ago as. 
1913 of a charge of criminal breach of 
trust. Ten years. later, the person complain- 
ed against, K. C. Nagoor Meera, laid a com- 
plaint before a Magistrate alleging.a. con- 
Spiracy between the original complainant 
and the five petitioners. who, it was alleged, 
liad instigated the original complainant to 
lay this false charge. The Magistrate dis- 
“missed the complaint: for want.of sanction. 
The District 
“Magistrate, however, while holding-that that 

order wis. correct as regards. the original 
complainant, ordered. the Magistrate to 
proceed with the complaint in “respect of 
the remaining five. They, therefore, moved 
this Court in,revision to set aside the 
order of the- District Magistrate. That ap- 
-plication eame before, our brother Heald 
^ad, in, the: course df his order, he came 
“he conclusion that a prime facie cage 

ag e 4 
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“existed -and that, -while it was correct that 
this . prosecution ‘could not. proceed in the 
absence of a complaint, he was of opinion 
that it was necessary, for. the ends of jus- 
tics, that the accused should be proceeded 
against, and he thereupon passed an order 
-ordsring as follows :—“And as I am satisfied 
that it is exp3dient in th^ ends of justice 
that an enquiry should be made into an 
offence under s. 211, read with s. 109 or 
120-B of the Indian Penal Code, which 
appears to have been committed in relation 
to Criminal Regular Trial No. 118 of 1913 
in the Court of the Western Sub-Divisional 
Magistrate of Rangoon, a copy of this 
order signed by me will be sent to the 
Western Sub-Divisional Magistate, Rangoon, 
as this Court’s complaint.” 

On this complaint being received by the 
‘Western Sub-Divisional Magistrate, he held 
‘purporting to followa ruling of a Bench of 

this Court in the case of Guruswamy v. 
Ebrahim (1), that the learned Judge had 
ino jurisdiction to lay’a complaint, because 
‘ths five pstitioners were not parties to the 
proceedings in 1918, The District .Magis- 
trate, on being moved, apparently, was of 
opinion that thisauthority was applicable, 
.and he referred the case to this Court, 
-with the recommendation that the sanction 
of the Local Government may be applied 
for to -put the complaint completely in 
order, 

We are clearly of opinion that theruling 

cited has no application whatever to the 
‘facts of this case. That ruling dealt 
specially and particularly with the express 
-wording of sub-clause (c) of s. 195 (1), and 
it is based on such particular wording. The 
“present case falls under s. 195 (1) (b), and 
such words not only do not occur but much 
wider words, fully wide enough to cover 
the facts of the present case, are employed. 
That being so, we do not consider it 
necessary to again consider the correctness 
‘of the ruling cited. The High Courts are 
¿not at one on the matter, but that authority 
oO. only with a case falling under s. 195 

1) (6) 
- ft is further urged before us by learned 
‘Counsel for the petitioners that that pre- 
cedsnt isin no way wrong. This being so, 
two points oaly arise. It is urged that the 
sanction granted by our brother Heald was 
wrong, or without jurisdiction, because he 
included, in the. alternative, s. 120-B. We 


o Ku Sind. Oa Cas, 439; 2 R. 374; (1925) A. L R. (R.) 23 
r. a 


AMIR WASAN KHAN: MW. iupason, 


Sessions Judge, Budaun, 


2 37 
do not consider it necessary, to deal with 
the point at any length. ` Even if the refer- 
ence to s. 120-B is struck out, our learned 
brother had jurisdiction to lay a complaint, 
-and to lay a complaint of an offence under 
s. 211, read with s. 109. 

It is next urged that his complaint is 
defective because he made a complaint 
when taking up proceedings from a sub- 
ordinate Court in revision. 

It is said. thats. 476-B specially allows an 
appeal-and that, ifthe High Court takes up 
acase of this kind, on second revision, 
the party concerned will be deprived of the 
right of appeal to it. We do not think that 
this argument is sound. There is no ques- 
tion thats. 476 gives the High Court, as 
a superior Court, full powers to lay a com- 
plaint in any and every case in which it 
appears expedient in the ends of jugtice to 
do so, and there is nothing in the Codeto 
justify us in saying that that Rower and 
jurisdiction .is taken away, because, in 
cases of a complaint or for its refusal to 
lay a complaint by some subordinate Court, 
an appeal from that order is allowed. 

We, therefore, hold that the complaint laid 
in this case isa perfectly good and valid 
complaint of an offence under s, 211, reat 
with s 109, and we order that the case be 
referred- back to the Magistrate with, direc- 
tions to hold further enquiry into such 
offence. 


Z. K. Case referred back. 


need 


ALLAHABAD HIGH COURT. 
OnIMinau Reviston No, 356 or 1925. 
July 24, 1925. | 
Present:—Mr. Jusfice Banerji. 
AMIR HASAN KHAN—Accuspp—« 
APPLICANT 
"E Versus dong 
EMPEROR—Obpposit# PARTY. « 
e Penal Code (Act XLV of 1860), » 403~ Criminal 
mis-appropriation —Stray pullock kk by accused and 
sold after effort to discover owner —0 ffence. 


” Accused took possession of a lawaris bullock, kept 


it for 20 days,” advertised for ths owner and nobody 
having turned up eventually sold it : 

Held, that°under the circumstances it could not be 
said that the accused was guilty of an offence under 
s. 403 &f the Penal Code. 

Criminal revision, from an ord&r of the 
dated the 4th 


June 1925. 


“88 . 
Mf. Tobal Ahmad, for the- Applicant. .. 
. eThe Assistant Government Advocate, for 


the Crown. Kg 
JUDGMENT.—This isan application 


“in revision by one Amir Hasan Khan, Sub- 


Inspector of Police. The charge framed 


“< reads as- follows:—“That you on or about. 


- the 26th day of September 1924 at Police 


’ Station Ushet dishonestly mis-appropriated 
certain property, to wit, a lawaris bullock.” - 


‘Now: under s. 403 it a-lawaris bullock is 
‘appropriated and immediately afterwards 
< the ‘owner of the bullock -is found, certainly 
ta man- can be‘convicted, but in this case 
-fot 20 days the bullock was kept by the 
“ Sub-Inspector and then sold. No owner has 
‘up to now turned up. The Inspector ad- 
-vertised forthe owner- but no one turned 
-up, so it is impossible to say that he knew 
“Or had. meang of discovering the owner, 
~and he had certainly kept the property a 
-yeasonabde time before disposing of it. 
‘Even if I had found him guilty, I would 
-have considered that-he had been -suffi- 
‘ciently punished by being prosecuted. As 
it-is, upon the finding I hold that no 
‘offence has been made out. I set aside the 
-conviction and sentence. The fine. if paid, 
: will be refunded. The bail bond is dis- 
charged. 
a Be Conviction set aside, 


‘ALLAHABAD HIGH COURT. 
ORIMINAL REFERENCE No, 179 or 1925, 
Tuy 10, 1925. 
Present:—Mr: Justice Sulaiman. 

* HARIHAR DAT—CoMPLAINANT 
Versus 


- © MAKSUD ALI anp ofAER9—ACOUSED, 


OCriftinal Procedure Code (Act V of 1898,, s. 250 
—Offences triable by Magistrate and Sessions Court-- 
“Discharge of accused—Conepensation, whether can be 
awarded. 

An order passed under s. 250 ofthe Cr. P. œ 
‘awarding compensation to an accused person must be 
confined to Summons Cases. [p. 39, col. 1.] : 
< Where a complaint is filed against an accused per- 
“gon in respect of offences some of which are triable 
exclusiveby by a Magistrate and some by the Sessions 
Court and the accused after trial by a Magistrate, is 
discharged in respect of,all the offences, an order for 
‘compensation against the complainant under s. 250 of 


the Cr. P. O. cannot be passed. [p. 38, cał 2.) we 


“CRARTHAR DAT V, MAKSUD ALI, 


[91 I. O, 1928 


Criminal referencarmade. by the Addi- 
tional Sessions Judge, Gorakhpur, dated the 
25th February 1925. . A 

JUDGMENT. -The poin? which arises 
in this reference is as to whether when:a 
complaint has been filed against. an ac- 
cused person for offences some of which are 
triable exclusively by the Magistrate and 
some by the Sessiuns Court and the accused 
after. trial is discharged in respect of all 
the offences, an- order for-.compensatibn 
against the complainant under s, 250 can or 
canuot be passed, ois. © ae 

The complaint was filed under ss. 395, 
323 and 330, Indian Penal Code. The learnéd 
Magistrate found that no case. had been 
made out against the accused in respect.of 
any of the offences mentionéd. He accord- 
ingly discharged’him. He further ordered 
the complainant to pay Rs. 50 as compeh- 
sation to '.the accused. The complainant 
applied in. revision to the Additional 
Sessions Judge who has referred the case 
to the High Court. lhe. learned’ Judge 
has declined to interfere on the merits, but 
has recommended that the order directing 
compensation to be paid should be set 
aside. He has cited the case of Crown v. 
Hamir. Chand (1) and the case reported as 
Kottalanada v. Muthaya (2), The learned 
Magistrate in his explanation .has, however, 
relied on the case of Mahajanam Vencat- 
rayar v. Kodi Venkatrayar (3). ; 

The Punjab case is notin point because 
the offence with which the accused was 
charged was one exclusively triable by the 
Sessions Judge and there was no other 
offence. complained of which could have 
been tried by the Magistrate himself. The 
other case referred to by the learned 
Judge is not available here. Similarly the 
case relied upon by the learned Magistrate 
is not directly in point. In that case the 
Magistrate had regarded the offence com- 
plained of as being one under s. 463, Indian 
Penal Code (which he had jurisdiction to 
etry) and had tried .the accused: for that 
offence and, discharged him and ordered 
compensation. In the High Court it was 
contended that the offence really fell under 
s. 477, Indian Penal, Code, and the order 
for compensation was, therefore, illegal. 
The learned Judges held that inasmuch 
as the Magistrate had not proceeded il- 

(1) 14 P. R. 1902 Cr. 

(2) 2 Weir 31§; 9 M. 374; 3 Ind. Dec. (N. s.) 656, < 

(3) 66 Ind. Oas. 72; 45 M. 29.24 L, W.,247; (1921) 
M. W. N. 613; 41 M. L. J.. 398:.30 M. L. T. 75; 23 Cr, 
L. J. 232°(1922) A. I. R. (M.) 223. . pa a 
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legally. in trying the accused for the lesser 
offence he was not acting illegally in award- 
ing compegsation. : 
It. may at ‘first sight appear that inas- 
much as the offence under s. 323 was at 
any ate triable by the Magistrate the 
order for compensation is not illegal 
merely because there were other offences 
also with which he was charged. It has, 
however, to be borne in mind that the 
methods prescribed for an enquiry into 
eases triable by a Court of Session, the 
trial of Summons Cases and Warrant Cases 
are distinct. Section 250 which ‘empowers 
a Magistrate to grant compensation, when 
he discharges an -accused person on a find- 
ing that the complaint-was false, frivolous 
or vaxatious, occurs in Ch. XX of the Code 
which relates to the trial of Summons Cases, 
There is no similar provision in Ch. XVIII 
“which deals with an enquiry into cases 
triable by the Court of Session. Although 
in the complaint there was a mention of 
the .offence of s. 323 which was triable in 
-accordance with the procedure laid down 
in Ch. XX nevertheless inasmuch as it was 
‘joined’ with offences under ss. 395 and 330 
the Magistrate could not follow the pro- 
‘ gadure- for the trial of Summons Cases. As 
-a matter-of fact he proceeded to enquire 
into the complaint under Ch. XVIII of 
the Code. The order of discharge which 
he passed must- have been under s. 209 
of the Codé. When an accused is discharged 
“under that section an order for compen- 
sation: cannot be made against the com- 
` plainant. 
The learned Magistrate in ‘his explana- 
tion suggests that the discharge was under 
“8, 253, Cr. P O., though the order doesnot 
expressly say so. I cannot understand how 
-he could have proceeded to try these 
cases as warrant cases, under Ch. KAI when 
“two of the offences, namely, those, under 
‘ss. 395 and 330 were triable exclusively by 
“the Sessions Court, Assuming, however, 
‘that the discharge was under s. 253. Tr. 
`P, ©. I would still be of opinion that the. 
- order when ‘issued was illegal. That order 


contained as it is in s. 250 which occurs’ 


“in Ch. XX must be confined to a trial of 
Summons Cases. There is no such similar 
provision in Ch. XXI which deals with 
the trial of Warrant Cases. This view finds 


‘ some support from the case of Het Ram- 


. v. Ganga Sahai (4). There*too one offence 
< (a 
“Ura Le J. 706 
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. 
was triable exclusively by the Séssions , 
Court and the other two offences by ethe 
Magistrate. In the present case the trial 
undoubtedly was not under Ch. XXe deal- 
ing with Summons Cases. The order of 
eompensation was, therefore, illegal. Iaccept 
the reference and set aside the order of 
the Magistrate so far as it directs the 


-complainant to pay compensation of Rs. 50 


to the accused. The order of discharge, 
however, will stand, 


Z. K. Order set aside, - 


ki . e 


LAHORE HIGH COURT. 
CRIMINAL APPRAL No. 50 oF 1925, 
March 31, 1925, 
Present:—Mr, Justice LeRossignol. 
DATA RAM AND OTHERS— ACCUSED— 
APPELLANTS 


versus 
EMPEROR— RESPONDENT. s 

Penal Code (Act XLV of 1860), s3. 99, 104, 149, 825 
—Unlawful assembly—Determination to enforce right 
by viclence—Rioting—Grievous hurt-—Right of private 
derence of property, whether available. 

Mand R were throwing earth upon a narrow path 
of the shamilat and in so doing threw earth upon 
certain fences with which the accused had formed 
an enclosure upon the shamilat. The accused, eight 
in number, thereupon made a combined attack upon 
M and R causing several injuries to them, one of 
which was inflicted on the head of M and proved 
fatal, the remaining being trifling: 

Held, (1) that as the matter was not urgent, no 
serious loss of property was threatened, and there was 
ample time’ to have recourse to the authorities, the 
aceused could not be said to have been acting in the 
exercise of the right of private defence of property; 

(2) that the accused weye members of an unlawful 
assembly being determined to resist by violence any 
attempt by M and R to repair the pathway atl that it 
must have been within the knowledge of all the 
accused that grievays hurt was likely to be inflicted 


‘on the other side in the course of the fight; 


(3) that, therefore, all the accused were guilty of an 
offence under s. 325 read with & 149 of the Penal 
Code with regard to the fatal injury inflicted upon 
Mand of an offence under s. 323 read with s. 149 
of the Code with regard to the injuries inflicted 
upon R 
eCriminal appeal from an order of the 
Segsions Judge, Hissar. 

-Sir Mian Muhammad Shas, and Mr. 
Shamair Chand, for the Appellants. ; 
-Lala Jagan Nath Bhandari, for the Re- 
spondent. : j 


ne 


` g. 325/149, Indian Penal Code, .° 
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. 
i JUBGMENT.—In the course of a fight 
in village Mirchpur one Malu received an 


injury.which resulted in his death and one 
Ram. Chandar also received an injury. 


“The appellants have been convicted of riot- 


‘ing and have been sentenced to six years’ 
rigorous imprisonment in respect of death 
of Malu under s. 325/149 of the Indian 
-Penal Code and to one year’s rigorous im- 
prisonment under ss. 149/323 of the Indian 
Penal Code in respect of the hurt inflicted 
on Ram Chandar. 

They have appealed and on their behalf 
it has been contended that as Moulu appel- 
lan? has been found to have inflicted the 
final blow on Malu he alone is responsible 
for that blow inasmuch as there was no 
common object linking together the eight 


appellants. A further argument is that the , 


death of Melu Was more or less an accident 
such as often occur in what would otherwise 
be a petty village squabble. 

Having heard “Counsel and perused the 
record L see no reasén to doubt that the 
eight appellants made a combined attack 
upon Malu and Ram Chandar as they were 
thowing earth upon anarrow path of the 
shamilat and in so doing threw earth upon 


. the fences with which the appellants had 
formed enclosures upon the shamilat. The 
appellants’ reason for objecting to the repair 


and widening of the path no doubt was that 


their enclosure fence would come under 
` the new deposit of earth and it is, therefore, 
` -contended that whatever they did they did 


‘in their right of private defence of property. 
I am unable to accept this contention. 


“The matter was not urgent, no serious Joss 
. of the property was threatened and there 
was ample time to have recourse to the 
“ authorities. ` 


“The sentences inflicted, however, appear 


‘ -tome to be very excessive. The- death of 


Malu was due to one single blow on the 


‘ héad® forthe other marks ofinjuries upon 
' his person were trifling. .l agree with the 
* Court. below that the appellants did form 


an unlawful assembly determined to resist 


by violenceany attempt by the complain” 


ants to repair the pathwayand it must have 
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One year's rigorous ‘imprisonment under 
ss. 323/149, Indian Penal Code. 
The sentences shall run concyrrently. 
Z K. Appeal. accepted. 
Sentences reduced, 


ALLAHABAD HIGH COURT. 
URIMINAL REFERENCE No. 392 oF 1925. 
July 23, 1925. 

Present :—Mr. Justice Ashworth. 
PANNA LAL AND. OTHRRS— AGGUSED— 
APPLICANTS 
VEYSUS 
LMPEROR—OPPOSITE PARTY. 

Public Gambling Act (ITTiof 1867), ss. 18, 13-A—Game 
of skill played in public place—Offence. i 

The playing of agama of mere skill for a stake 
or a prize in a public place amounts to gaming, but:is 
not such gaming as falls within the purview ofs..13 of 
the Public Gambling Act. [p. 41, col. 1] 


Reference made by the Sessions Judge, 
Aligarh, dated the lst June 1925. 


REFERRING ORDER.—This is an 
application for revision of the order, dated 
lith February 1923, of Thakur Sheorakhan 
Singh, Magistrate First Class, convicting the 
six applicants under s.13 Act III of 1867 
(The Public Gambling Act) and sentene- 
ing each of them to a fine of.Rs. 5 or 
in default of payment of fine to rigorous 
imprisonment for a week. The case was 
tried summarily and the ‘facts found by 
the Magistrate are that the applicants 
were playing a game of marbles on a” 
public road at Mursan. Each player had 
contributed six pice to a pool and if a 
player succeeded in throwing bis marble 
into a hole with the help of his finger 
he tdok the whole pool. The Magistrate 
was of opinion that the game of marbles 
was not a game of mere skill and that 
s. 13A of „the Public Gambling Act 
applied to a game of mere skill only. 
The Magistrate was further of opinion 


been within the knowledge of all of them* that ag the game played by the applicants 


that grievous hurt was likely to be inflicted 


, upon the other side in course ofthe fight. 


For these reasons:I accept appeal and 


. reduce the sentences in the case of “each, 


appellant.as follows:-- e 
Two years’ rigorous imprisonment under 


bd 
‘ 


. 
A 


was accompanied by betting and pice were 
actually found on the spot their act 
amounted to gaming in a public place. 


I am afraid that I am unable to agree 


with the viewetaken by thelearned Deputy 
Magistrate, In my opinion the gume of 


e, marbles*is a game of mere skill and there 
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- ds no more element of chanca in it than 
there is in billiards or any other ‘game 
of that kind. Bridge is commonly known 
as a. game of skill but there is more 
element of chance in bridge than there is 
in the game of marbles. The fact that 
the game was played for stakes does not 
alter. the nature of the game. The Magis- 

| trate admits. in his judgment that s. 13A 
of the Gambling Act excludes a game 
of mere skill from the purview of s. 13. 

.I would, therefore, report the case under 
8. 438 of the Cr. P. C. to the Hon'ble 
High Court with the recommendation that 
the convictions and sentences of the 
applicants be reversed. Before the record 
is submitted to the High Court the Magis- 
trate will be asked to send an explanation 
if he wishes one to be sent up with the 
record, 

I cannot bring myself to believe that 
the law prohibits the playing of a game 
of skill for a stake or prize. The inter- 
pretation of the word “mere” in s. 13A 
is ingenious. In reality the word is used 
to exclude the element of chance. 

Mr. S. N. Gupta, for the Applicants. 

JUDGMENT .—This is a Reference by 
‘the District Judge of Aligarh recommend- 
ing that the conviction of six persons 
under s. 13 of the Public Gambling Act III 
` of 1867 should be set aside in revision. 

The finding was that the accused persons 
were playing a game with marbles on a 
` public road, the game being one of mere 
“skill into which chance did not enter. It 
is not disputed that before the amend- 
ment of the said Act by U. P. Gambling 

(Amendment) Act 1 of 1917 the conviction 

would have been in order. That Act, 

however, has added a section that nothing 
in the Gambling Act shall apply to any 
game of mere skill wherever played. The 
result of this amendment appears to be 
as follows. The playing of a game of 
mere skill in a public place is gaming 
but it is not such gaming as falls withia 
the ambit of the Public Gimbling Act. 

The Magistrate's suggestion that the 

expression “any gine of mere skill” 

means a game in respects of which there 
is no wagering or batting, is untenable. 

Accordingly the convictions of the six 

persons in this case ara set aside and the 

fines, if paid, will ba returned to them. 
Z.K - Conviction set aside. 


e 
PATNA HIGH COURT. °" 
Criminal Revision Nos. 58 AND 59 or 1925, 
May 7, 1925. ‘ 

Present:-- Justice Sir B. K. Mullick, Kr, 

and Mr. Justice Ross. 

THAKUR SAO AND oTHExs—PETITIONERS 

versus 
_ ABDUL AZIZ—Oppostre Parry. 

Criminal Procedure Code (Act V of 1898), ss. 188, 
139-A—Obstruction to public right—Denial of public 
right— Procedure—Jurisdiction of Magistrate. 

The first duty of a Magistrate in a case under s. 133 
of the Cr. P. O. isto determine whether any public 
right exists and if the party against whom proceed- 
ings have been taken denies that there is any philic 
right, the Magistrate has to determine whether that 
denial is bona fide or ‘a mere pretence. Only when 
he is satisfied that the denial isa mere pretence can 
he proceed to make his order absolute. Ifhe finds 
that_the denial is bona fide, his jurisdiction is ousted 
and he has no authority to enquire further., He has 
no jurisdiction to weigh the evidence and to deter- 
mine on which side the balance lies. [p. 42, col. Lj 

Per Ross, J—The intent of s. 139-A (% of the Cr, 

JP. C. is that the Magistrate shfuld neither encroach 
upon the jurisdiction of the Civil Court, which alone 
can determine the existence of such a public right as 
is referred to, nor fail to exercise his own jurisdiction, 
The criterion is that he should find evidence to sup- 
port the denial which he can pronounce reliable. 
That is necessary and that is sufficient to oust his 
jurisdiction. [p. 42, col. 2.] ° 

Criminal revision from an order of the 
District Magistrate, Patna. 

Messrs. K. B. Dutt, S. P. Varma, Manohar 
Lal and 5. N. Sahay, for the Petitioner. 

Messrs. Sultan Ahmad, Muhammad Hasan 
Jan and Fakr-ud-din, for the Opposite 
Party. l 


JUDGMENT. ; 
Mullick, J.—A dispute having arisen 
between the Hindus and Muhammadans 
residing within the Cantonment of Dinapur 
regarding the use ofa ghat on the river 
Sone, the Sub-Divisional Magistrate of 
Dinapore onthe 14th January last issued 
two orders which form the subject ef the 
present applications before us. * | 
One of these praes declares the “ghate. 
to be public and purports to have been 
made under s. 139-A, Cr. P. O. The Magis- 
trate had issued a notice under s. 135 of the 
.Code calling upon Deonarain Pande, the 
* priest of the temples, to show cause why 
he should not remove certain enclosures 
ang a signboard indicating that it was 
private property. The other order was 
made under s. 144 of the Code an@prohibit- 
ed six of the leaditg Hindus from restrain- 
ing the Muhammadans from using the ghat. 
oe it appears that the bank down to the 


~ 


7 
water of the river is the property of Govern- 
‘ment and that 40 or 50 years agoa Hindu 
resident of the locality obtained permission 
to erect two or three. temples onthe bank 
and to construct a flight of steps for the 
use of bathers. __ f p 
` The case of the Hindu is that they have 
acquired an exclusive.right to use the steps 


_ and that the Muhammadans are not entitled 
. to use the same as of right. 


The learned Magistrate proceeded - to 


` hold an inquiry under s. 139A of the Cr.: P. 
| C. as to Deonarain's claim that the ghat was 
: private property and as to his denial that 


there existed any public right in respect 


THAKUR SAO V, ABDUL AZIZ: 


(91 I. 0. 18954 


shall produce some reliable evidence, and, 
thirdly that such evidence shall be legal 
evidénce and shall support the denial. If 
these three “conditions are satisfied, then 
the Magistrate’s jurisdiction ceases to exist. 

Now it is contended that the Magistrate is 


entitled to demand that the evidence shall 


be sufficient to satisfy him that no public 
rightexists. The section, however, requires 
evidence and not proof and the ‘only condi- 


‘tion is that Upon the materials before him 


the Magistrate has nọ reason’ to think the 


‘evidence false. The Magistrate has no 


thereof, he took the evidence of five Hindus | 


and of a number of Muhammadans, and the 
conclusion to which he came was that the 


: Hindu witnesses though reliable were mis- 


taken in imagining that there was no public 
right, e 


Now it is céntended that the law does ~ 


not give the Magistrate the power to find 
‘whether in fact the denial is true or false 
. and as soon as a bona fide dispute has been 


. made out, the Magistrate must hold his 


hand and refer the parties to the Civil 
| Court. 
The law, previous to the Code of 1923 as 


` goon as the party cited appeared before him 
the Magistrate’s first duty ina case under 
s. 133 of the Code was to determine whether 
“any public right existed, if the party denied 
that there was any publicright, the Magis- 


jurisdiction to weigh the evidence and to 
determine on which side thé balance leans. 

Moreover there was evidence which, if 
believed, supported theclaim made by the 
petitioners. It is not disputed that the 
witnesses are thoroughly honest in what 
they say; but the Magistrate says that they 
are mistaken in thinking that the ghat is 
not public. Thatisa matter for the Civil 
Court and, in my opinion, the Magistrate 


` has no jurisdiction to inquire any further 
into the actual existence of the public right” 


claimed by the Muhammadans. 
In this view of the case the’ order of the 


. learned Magistrate of the 14th January, 


| expanded in judicial decisions, was.that as 


trate had to determine whether that denial . 


was bona fide or mere pretence. Only when 
"hé was satisfied that it was pretence could 


°” he proceed to make the order absolute. If, 


however, he found that the denial was bona 
‘fide, his jurisdiction was ousted and he 


. had no authorityetp enquire further. 


. Nows. 139 ofthe present Code appears 
“merely tg have confirmed this view of,the 
-law and given statutory expression to it. 


$ S The,section provides that if insuch inquiry 
_ the Magistrate finds that there is any 


reliable evidence in gupport of such denial, 


E he, shall stay the ‘proceedings until the 
` matter of the existence of sych right has 


“been decided by a competent Civil Court; 


` and, if he finds that there is no such evi- 


dence, he shall proceed; as laid down in 


_ 8. 137,855. 138, as the case may require. 


The law, therefore requires first of all 


~, that ; the party shall appear before | the 

M gistřate and deny the_existence of th 

" public right in question. Secondly,that he 
: | 


1925, will be set asideand he will be direct- 
ed tostay all further proceedings in the 
case. The order under s..144, Cr. P.C., 
has spent its force and no orders are’ requif- 
ed in respect of it. 

"Ross, J.—lagree. It seems to me that 
the intent of s. 139-A (2) isthaf the Magis- 
trate should neither encroach ‘on, the juris- 
diction of the Civil Court: which alone can 
determine the existence..of such a public 
right as is referred to, nor fail to exercise 
his own jurisdiction. The criterion is 
that he should find evidence to support 
the denial whieh he can pronounces reliable. 
That is necessary and it is sufficient to 
oust his jurisdiction. 


Z. K. Order accòrdingly? 
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ALLAHABAD HIGH COURT. 
CximinaL Apreat No. 438 or 1925. 
* July 7,1925. 
Present:—Mr. Justice Boys and 
Mr. Justice Ashworth. 
“EMPEROR—APPELLANT 


- EMPEROR V. PARAM SURE, 


- mentfrom an order of ac 


~ the 16th of March 1925. 


. 
# 
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e 
to suggest to the witness that hè has made a mi 
fake and that he should amend his statement, hid] 


Criminal-‘appeal by the Local Govern- 


m quittal passed b 
- the Additional Sessions Judge, Banda, dated 


I aerats ; aah ‘Government Advocate, for the 
` PARAM SUKH—Acovsep—Rasponpant, ~ ~SO"R. | Pi x 7 
“penal Code (Act XLV of 1860), aa. 99, 101, $02— Dr. K. N. Katju, for the Accused, 

= Police Oficer conducting search—Assault on member ` i f eee: a 

=. of household— Private defence, right of, whether arises ` JUDGMENT. ki 


-` —Death caused by blows from stick -—-Intention-—. 
- Ojffence—Criminal Procedure Code (Act V of 1898), 
_ 3. 165—Search for property not believed to be stolen, 
` ` legality of—Criminal procedure—Public Prosecutor, 
-duty of. $ 
, Deceased who wasa Sub-Inspector of Police while ` 
- proceeding to make a search assaulted and insulted a. 
female member of the household who occupied the 
houses to be searched. Accused, who was`a male 
membər of the household, remonstrated with the 
- deceased, the deceased resenting the conduct of the 
. accused struck him with a cane whereupon the 
., accused grappled with the deceased. A constable who. 
~ was present thereupon struck the accused with a stick 
- whichhe was carrying-and two other constables also ` 
“ ‘Yan up tothe spot.: The.accused snatched the stick 
- from the hands of the constable who had struck him 
and delivered two blows with it on the Sub-Inspector's 
head which caused a fracture of his skull and resulted 
in his death ; - 
. Held, (1) that the Sub-Inspector was acting in excess 
. of his authority in assaulting the woman and was not 
acting in good faith and that consequently the provi- _ 
sions of å. 99 of the Penal Code had no application to 
the case ; [p. 45, col. 1.] 
. (2) that the accused had a right to defend a female 
member of his household from assault and when he 
was subsequently assaulted himself both by the Sub- 
` Inspector and by the constable he had aright to defend 
- himself ; [p.°45, col. 2 : = < 
(3) that in_hitting the Sub-Inspector it could not be 
. held that the accused, intended either to cause the 
death of the Sub-Inspector or even grievous hurt and 
that the intention of the accused was merely to puta 
stop to the Sub-Inspector's illegal aggressions ; [p. 46, 


(4) thatthe accused having acted in- the exercise of - 
ths. right of private defence and not having exceeded 
it was not guilty of any offence. [ibid] 

Per Boys, J.—The sections of the Penal Code deal- 


ing with the right of self-defence are very valyable-in © 


that they lay down general principles for the guidance 
of Courts, but they are. principles which are only 
intended to afford a guide to the Courts as to what 
is to be held reasonable and.whatis to be held un- 


reasonable and punishable by law. The test in each e 


case is whether the action ofthe accused was un- 
reasonable and unjustified. That is to sty whether his 
acts were acts which in ordinary parlance he had no“ 
right to commit. [p. 43, Sol. 2.] : s 


Section 165 of the Cr. P. C. does not authorize a 
Police Officer to make a search only for what. is 
stolen or believed to be stolen property; but permits 
. him to search for anything necessary for the pur- ' 
_ poses of an investigation into any ofence. [p. 46, col. 2.] 


A’Public Prosecutor must not during the” exami 


Hae ° 
“ion ofẹ witness: make any remark.whieh: is et 


"Boys, J.—In this case Government: has 
appealed against the acquittal of one Param 
Sukh, son of Dwarka, caste Brahmen,.a 
resident of Balhaura in the District -of 
Banda. The charge was one under s. 302 
of the Indian Penal Code and was in regard 
to the death of Sub-Inspector Jhamman 
Singh, on whose head the gccuged was 
alleged to have struck two blows when he 
was engaged in making or atiempting ‘to 
make a search in the house of a cousin of 
the accused. ` : 

On the 7th of November 1924 a report was 
made at the Police Station by one Bal Go- 
vind against Mahadeo, relative . of the 
chaukidar of the village, Jeorakhan. Bal 
Govind charged Mahadeo with having 
‘stolen three ornaments from the person of 
-his (Bal .Govind's) son. Jeorakhan ape 
parently arrived at the thana either with 
Bal Govind or at any rate, at just. about 
the same time and he informed the Sub- 
Inspector that, as a matter of fact, the report 
-made by Bal Govind was false as regards 
two out of the three- ornaments, which, as 
a matter of fact, he (Jeorakhan)’ had seen 
on the person of the boy after the alleged 
theft had taken place. Two constables 


- were deputed to investigate the matter at 


the village. We are not particularly con- 
cerned any further with their movements, 
On the next day; the -Sub-Inspectdr, 
Jhamman- Singh the deceased, went him- 
‘self to the village accompanied by Ajodhya 
Prasad, a constable, and arrived there “at 
11 o'clock in the morning. He is ‘said ‘to 
have first enquired from Misammat Gilli, 
a daughter of Bél Govind about 15-16 
years of age, and to have been informed 
by her thit, as a matter of fact, only ohe 
ornament had been stolen from the persbn 
of*her brother and the other two ornaments 
hade been: placed by Bal Goviad in the 
house of one Parmeshur who was a cousin 
of the present accused. I may say that 
there igreason to doubt whether Musat- 
“mat Gilli ever- gave the ‘Sub-Inspectar any 


A 
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information Bt all. ‘He had already got 
“this information from Jeorakhan and it is 
very difficult to believe that Musummat 
Gill? would make astatement so prejudicial 
to herown father of her own accord to the 
Sub-Inspector. It seems much more prob- 
able that the Sub-Inspector proceeded to 
search Parmeshur’s house on the informa- 
tion of Jeorakhan or even more probably 
the Mukhia Sital Prasad. If this be the 
fact the reason no doubt for putting the 
«words into the mouth of :Musammat Uilli 
would ‘be to giye-a greater colour of bona 
‘fides to the search of Parmeshur's house.and 
it has this -but only-this indirect bearing 
on the matter which we have now to de- 
cide; It is common ground then that upon 
information received, be it from whatever 
source, the Sub; Inspector went accompanied 
by Ajodhya Prasad constable to the house 
of Parmeshur in order to recover, if 
possible, “the orgaments. One of the orna- 
ments said to have been stolen was an ear- 
-ring that has never been traced. It was 
apparently indubitably stolen because the 
.boy’s ear bore signs of an ear-ring having 
een wrenched out. ‘The other ‘two orna- 
‘ments which were supposed to be in the 
-house of Parmeshur were a tawiz (amulet) 
and a.pair of silyer bangles. The Sub- 
Inspector. and the constable were alco ac- 
companied by ‘Musammat Gilli and the 
Mukhia Sital :Prasad. There is again a 
great discrepancy in the. prosecution evi- 
' dence in regard to the question whether 
‘Musammat Gilli prior. to the visit of the 
. Sub-Inspector was sent to demand. the orna- 
ments from Parmeshur's wife. But this 
is immaterial again to the.case.we haze to 
decide. Itis only of importance as show- 
ing that in,many ,aspects of ‘the ease the 
evidence for the prosecution , is in itself 
conflicting. It is “in. evidence. and establish- 
“ed eheyond doubt that when .the Sub- 
| Anspector ‘arrived .he demanded the orna- 
; ments from ‘Parmeshur’g: wife. She re- 
l pudiated all knowledge of them and said 
that her husband would be back very 
“ shortly as he had onlyegone .to fetch water 
fromthe 'nadi close by. The Sub-Inspector,, 
‘and this is established by the evidence for 
‘the prosecution itself, refused to be content 
with this reply or with merely surrounding 
the houge to see that nothing was removed 
~ until rmeshur returned, But at the 
very least it has to b& admitted that he 
threatened Musammat Dhirajia, the wife of 
. Parmeghur, } with a cane and laid hends on her. 
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dhoti. On her. cries. two, men (cousins of 
Parmeshur) arrived. They were Param 
Sukh the present accused, and, Ram Nath. 
I may here observe that Ram Nath was put 
upon his trial at the same time with Param 
Sukh, but was acquitted by the learned 
Sessions J udge and Government has not 
appealed against that acquittal. Param 
Sukh on his arrival naturally protested 
against the treatment, he saw being 
meted out to Musammat Dhirajia. After 
this it is not very clear exactly what hap- 
pened; but I think the facts as I shall now 


_ state ‘them are sufficiently near to the 


truth. It is admitted that when ‘Param 
Sukh and Ram Nath arrived they were 
empty handed and this is a fact of very 
great importance. Then it is not difficult 
Param Sukh would 
protest in forcible terms against the treat- 
ment he found-being meted out to the 
woman and would urge again that the 
Sub-Itspector should do nothing,.until 
Parmeshur would come. The-Sub-Inspector 
clearly resented this interference and after 
this it is not possible to be precise but from 
the evidence of the prosecution witnesses 
read to some extent with.that of Musam- 
mat Dhirajia it is clear that very: hot-words 
would pass between Param Sukh who 
thought the woman of his household was 
being treated in.a most undignified and 
insulting manner and the Sab- Inspector 
would, asa man in authority, 

Param Sukh’s attitude Param 
then apparently grappled with 
the -“Sub-Inspector, who had either threat- 
ened him with.a cane or had struck him 
with it and on this it is not difficult to 
realise that Ajodhya Prasad, the constable, 
would strike Param Sukh with his danda. 


resent 


-Here again the ‘fact is not clear whether 
Param Sukh snatched up a, lathi which was 
standing near by as-some witnesses said or 
whether he snatched away the danda from 


Ajodhya Prasad. I think that the‘latter.is 


‘much more probably the truth for it is 


supported . by the fact that Ajodhya . Prasad 
is entirely unable to account for what 
happened to his danda. ;Having possessed 
himself of this weapom Param Sukh struk 
the Sub-Inspector two blows on the head, 
with the result that the Sub-Inspector died 
the next morning at sun-rise and it «is 
proved by the medical evidence. that he-had 


‘two blows on .the head,- neither of -the 
Superficial wounds being.very -serious but 
ithe internal fracture of about 7 inches 
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showing that at least one of the blows was 
delivered wth considerable force. These 
are the facis so far as it is possible to be 
precise about them at all from the evidence 
on the record. Ofsuch doubt as there is 
about the facts the accused must have the 
benefit. 

The burden does not fall on him to show 
what happened until the prosecution has 
discharged the primary burden of showing 
that he did bring about the death and how he 
brought it about. One of the most essential 
facts in this case upon which the decision 
of the right of self-defence must turn is 

‘the question whether the woman was or 
was not being assaulted, usingthe terms 
in the legal sense, that is, whether 
hands were being laid upon her and 
whether she was being struck or even 
threatened witha cane. I have no doubt 
whatever that she was being so threatened. 
If she .was not so threatened there is not 
the slightest reason to suppose that any 
disturbance would ever have taken place 
at all. This shows clearly that she was 


being insulted and that is why Param. 


Sukh’s anger rose. 

The next point is whether the Sub- 
Inspector was himself acting in excess of 
his powers ornot. I thinkitis clear that 
he was exceeding his powers and exceeding. 
them not only technically and legally but 
exceeding them in a very material manner. 
There can beno doubt that he was acting. 
in. excess. of his powers in that he was 
making this search without having recorded 
any order in writing and giving his reasons 
therefor under s. 165, but that would in 
itself have little or no bearing on the point 
that we haveto decide whether the accus- 
ed had any right to strike him or not. 

The next.thing wefindis thathe took 
with him no witnesses ‘to the search and 
further that he declined to wait for 
Parmeshur to return, though he himself 
had complete command of the situation and 
there could not really be the slightest 
reason to suppose that if he had kept his 
eye on the woman and a watch on the house 
the property could havé been spirited away. 


Both, these last two points are material as. 


indicating the attitude of the Sub-Inspec- 
tor., Neither of them would have justified 
‘the accused in attacking him., But they 
are of importance’ as showing in conjunc- 
tion with the other facts the attitude 
adopted by the Sub-Inspector. 

' The last and most important and material 
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point is that clearly he had no right what- 
ever of any sort or description to interfere 
with the woman. Granted that he had a 
right of search which he had, and granted 
that the failure to reduce his reasons into 
an order in writing was a purely technical 
defect asit was, he had no right to do any- 
thing more whatever than to go into that 
house and search it. He had no right 
whatever to use any meansof any sort or 
descripiton to compel the woman to produce 
the articles beyond being entitled to have 
facilities given to him for the search ahd 
not to be resisted. It is clear, therefore, that 
he was exceeding his authority and there 
can be no question of any mistake on his 
part asto what his authority was he was 
deliberately exceeding it. “e œ 

Now to consider the case from the other 
aspect whether the accused Param Sukh 
had a right of self-defefice. We have 
heard argument about the sections of the 
Indian Penal Code which control that right. 
I feel myself that those sections are very 
valuable indeed in that they lay down 
general principles for the guidance of the. 
Court, but they are principles which are only 
to.my mind intended to afford a guide 
to the Court as to what is to be held 
reasonable and what is to be held unreason- 
able and punishable by law. 1 donot think 
anything whatever is to be gained by enter- 
ing into a meticulous examination of the 
wording of those sections. Bearing in mind 
then, the principles laid down in those 
sections, I have really to consider whether 
Param Sukh's action in striking the two 
blows he struck was unreasonable and 
unjustified; whether his acts were acts 
which in ordinary parlance he had no right 
to commit. Now what wes the situation 
He hada right to defend the wife of his 
brother from being insulted and threaten- 
ed. There can be no question that for the 
nhat” ° 
woman in any way whatever, however mild- 
ly» would be regarded by the members 
of the household:as a vefy grave insult ; much 
more so, would it be the case, when they 
found her being actually struck even lightly 
or even threatened with a cane. These 
event naturally led to hot words between 
Param Sukh and Ram Nath on thè one 
hand.andthe Sub-Inspector on the other. 
Resenting this the Sub-Inspector uses hig 
cane on Param Sukh who defies his authority, 
The result is equally inevitable. Param 
Bukh grapples with him. There follows the 
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inevitable assistance given by the constable 
to hik superior and from that follows the 
snatching of the danda from the constable 
and the blows on the Sub Inspector’s head, 
Regarding the whole of the facts and bear- 
ing in mind the principles laid down in the 
Indian Penal Code, I find it quite impossible 
to hold that the action of Param Sukh 
was unreasonable or unjustifiable. As to 
whether he voluntarily caused death I do 
not think forone moment that he could 
evey have voluntarily intended to cause 
even grievous. hurt or that his real inten- 
tion was to do anything more than to stop 
the Sub-Inspector’s illegal aggressions , 
and the consequent illegal aggression by 
Ajodhya Prasad. In this connection one, 
may note’that there is no real question of 
a lathi having been used. It is quite pos- . 
sible that thereswould be no distinction on 
the particular facts of the case even if it 
was a lathi that had been used. But as I 
find that in fact it was only a danda and 
the’ prosecution have not been able, to.. 
establish: what the nature of the danda 
as, I find it still more impossible to hold” 
that Param Sukh intended to cause death. 
If hedid not so intend under the circum-. 
stances he was certainly. entitled to an 
dequittal. a: < 

There is one further aspect affecting: 
the necessity for the degree of injury that 
was ‘in fact caused. At the moment two. 
further constables ran up and there can be. 
very little doubt indeed that but for the, 
fwo. blows that the Sub-Inspector received- 
Param Sukh himself would. have received- 
injury.’ These considerations entirely to. 
my mind justify us in refusing to allow 
this Government appeal. : 
- Pwo further niatters may be dealt. with 
very briefly. The learned Judge has held 
that the whole search which the Sub-Inspec- 


. etor. proposed to hold was entirely illegal 


ande he has apparently held this at least in.” 
part for two reasons, (|) that there was no 
order in writing and (2) that there were. 
no search witnesses. But his chief reasog, 
as I gather, is that the Sub fnspector was 
not searching for anything that was, 
-alleged and believed by him to be, 
stolene property. The idea underlying is 
that t&e Sub-Inspector was searching for 
something which had never been stolen at 
all though it had been falsely alleged by, 
‘Bal Govind to have been stol. It “is 
clear thatthe learned Sessions Judge dver- 
looked ‘the words of s. 165 which do not 


. 
me 


BMPEROR 9. PARAM SURE. 


hoe ees AS 
[91 f. ©, 1928] 
authorise a Police Officer “to make a search’ 
only for what is stolen and befieved to be 
stolen property but permit a search for 
anything necessary for the purposes of an 
investigation into any offence.” If the story 
which was told to him was true the two arti- 
cles for which he was searching were clearly: 
necessary for the purposes of the investiga- 
tion, and he was fully justified under s. 165 
in searching for them though ‘he should | 
undoubtedly have taken the precaution of ' 
putting his reasons in writing as required | 
by s. 105 dnd of taking two witnesses with - 
him as required by s. 103. uh 

The last point to which I will refer was 
the action of the Government Pleader which. 
is referred to by the learned’ Sessions 
Judge., The witness Musammat Gilli had 
been asked’ in Court to identify Ajodhya 
Prasad constable. She identified him and 
said “that he was the constable who had’ 
gone with us to Parmeshur's house.” Later in | 
her evidence in cross-éxamination she stated 
“the sipahi also whom I. have identified’ 
here to-day, beat Param -Sukk with a danda.” 
Param Sukh caught hold of the sipahi's, 
stick”. ,A mote, made by. the Court is as’ 
follows.: “at this stage the Government 
Pleader suggested in English notes (ste` 
words) the witness perhaps means darogajt 
by sipahi and,then the witness was asked; 
what she meant by sipahi and_ she replied’ 
that she meant darogaji.. Qn being asked! 
by the Court she stated that by the sipahi. 
she did not mean the sipahi who -had comé- 
in the Court’. It is as cléaras it can pos-- 
sibly be that the witness corrected her, 
statement in consequence of the remark. 
made by the Government Pleader in view: . 
of the fact that he used the words “darogajt” 
and “sipahi”. There cannot be the shadow 
of a doubt that she would be able to under- 
stand that she was supposed to have made 
some mistake; it is equally clear that in: 
consequence of her so understanding she’ 
altered her statement. There can he ‘no 
doubt whatever that the action of the 
Government Pleader was very wrong. It 
may*have been*due bo mere carelessness or” 
thoughtlessness. If it was due to care- 
lessness or thoughtlessness it was repre-. 
hensible carelessness. If if was due to a: 
deliberate intention to suggest something. 
to the .wifness “the proceedings would’ 
require. to be characterised in Very much, 
stronger terms. A Government Pleader is 
expected-at the least to ‘be more careful 
than this, ee aes See 
e 
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` For the reasons that Ihave given I would 
hold that} the appeal by Government in 
this case must fail and I would dismiss it. 

Ashworth, J.—I concur in dismissing 
the appeal. The evidence in the case is 
conflicting’ and beyond a certain point 
unreliable. It would not be safe to accept 
as proved any facts more incriminating 
than the following:— 

The Sub-Inspector was searching the 


house of one Parmeshur for some property ` 


necessary for the proper investigation of 

a certain cognizable offence. He was 
entitled to do this under s.165 of the 
Cr. P.C. He acted, however, illegally in 
not recording first in writing his belief 
that the search was necessary to discover 
the particular articles. He also acted il- 
legally in not taking with him two search 
witnesses. These illegalities, whatever 
effect they might have in any other connec- 
tion weuld not, in my opinion, prevent 
it being held that the Sub-Inspector was 
acting in good faith under colour of his 
office within the meaning of s. 99 of the 
Indian Penal Code. No’objection was rais- 
ed to the search being made on the ground 
of these illegalities. This search, therefore, 
initially gave no right of resistance to the 
accused. 

- The Sub-Inspector had no sooner entered 
the house than he began to act illegally 
and otherwise than in good faith. Par- 
meshur’s wifé was in a courtyard. The 
Sub-Inspector was entitled to tell her to 
stand aside-and'to allow him to search 
the houss. He-went beyond this and 


caught hold of her clothes and detained | 


her and threatened her with a cane. 
She cried-out. The accused Param Sukh 
rán to hèr assistance without having any 
weapon in his hand. An altercation ensued. 
Ultimately the Sub-Inspector and the con- 
stable, Ajodhya Prasad, who was with him 
together beat Param Sukh, the former 
with a cane and the latter with a stick 
(danda). The accused snatched the stick 
from the constable and struck the Sub- 
Inspector on the forehead fracturing his 
skull, a i J 
On these facts I hold that the accused 
had a right of self-defence against this 
dual assault on his person. That right 
under s. 101 extended to voluntarily caus- 
ing grievous hurt not to voluntarily caus- 
ing death. Section 99 did not interfereewith 
this right of self-defence inasmuch as the 
conduct of the Sub-Inspector at the time 
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was not in good faith. The question then 
is whether the accused can be sai to 
have voluntarily caused death. Unders.39, 
which defines “voluntarily” in order to 
hold that he did so, we must hold that 
he intended to cause death or had reason 
to believe that he was likely to cause 
death, He can never have intended to cause 
death. There is no clear evidence ag to 
the size or character of the stick. We 
cannot, therefore, assume that it was 
very heavy one. It might be suggested 
that the accused had been so provoked 
that he could not exercise his reasoning 
powers for the purpose of forming a be- 
lief whether the stick was likely to cause 
death or not, I hold that we are not entitl- 
ed under the present state df the law to 
take into consideration the possible fact 
of the reasoning-power of the ‘accused 
being in abeyance owing to Severe provoca- 
tion. That may be the law one day but 
it isnot the law at present. Even thus 
Iam not convinced that the accused had 
reason to believe that his two blows on the 
forehead of the Sub-Inspector were likely 
to cause death. He cannot, therefore, be said 
to have voluntarily caused death. The death 
was caused involuntarily during the lawful 
exercise of a right of self-defence. ` 

For these reasons I agree in the view 
that the accused was rightly acquitted 
and dismiss the Government appeal. 

By the Court.—The order of the Court 
is that the appeal filed on behalf of the 
Government be dismissed, the accused 


Param Sukh, son of Dwarka, Brahman, ` 


released forthwith and if he is on bail hi 
bail-bonds be discharged. : 


Z. K. Appeal dismissed, 
eect e 


ALLAHABAD HIGH COURT, 
CRIMINAL APPEAL Wo. 373 oF 1925. 
. July 16, 1925, 
° Presente—Mr. Justice Daniels. 
AMIR AHMAD AND ANOTHER——ACCUSED 
é * —ÅPPELLANTS 
. © Versus å 
EMPEROR—RESPONDENT, 6 


Arms Act (XI of 1878), ss°19, 29—Illegal possession. : 


of arms, prosecution for—Bijnor District—Sanctinn of 
District Magistrate, whether necessary. 


-f the Bijnor District the sanction of the Distrigt 
Magistrate és not necessary for a prosecution under a 19 
-of Mhs Arms Act, i 


e 

ie 4 

Criminal appeal from an order of the 
Additional Sessions Judge, Moradabad at 
Bijnor, dated the 28th March 1925. 

M. S. M. Zaiur Ali, for the Appellant. 

The Government Pleader, for the Crown. 

JUDGMENT.—Amir Ahmad appeals 
from his conviction under s.19 (f) of the 
Arms Act for possession of cartridges, 
and Nathu from his conviction under s. 20 
of the Arms Act on account of possession 
of a revolver after taking precautions to 
conceal the offence from a public servant. 
Thé Sub-Inspector at Nagina searched 
Amir Ahmad's house in the hope of find- 
ing stolen property. He found instead the 
accused Nathu hiding in a grain- bin covered 
by a coat. On his being dragged out, a 
revolver was *found in the pocket of 
his coat: In another portion of the house 
a number of cartridges were found and it 
is in respect Of these latter that Amir 
Abmad has been convicted. 

The facts of the case are quite clear, and 
on the facts there is no room for doubt as 
to the propriety of the convictions, Amir 
Ahmad's appeal has been strongly pressed 
on the ground that the whole trial is 
illegal on account of the District Magistrate's 
sanction to the prosecution not having 
been first obtained. The Magistrate first 
charged the accused under s. 19 (f), but 
subsequently altered the charge to one 
under s. 20 and committed ‘the accused to 
Sessions. At the Sessions trial it was found 
that the offence was really one under s. 19 
(f), and he was convicted, accordingly. 
The same objection was pressed in the 
Sessions . Court, and it was assumed by the 
learned Sessions Judge that in the Bijnor 
District the sanction of the District Magis- 
trate is essential to a prosecution under 
s. 19 of the Arms Act. No discussion of 
the pointis to be found in his judgment. 
By the terms of s. 29 ofthe Act the neces- 


" “sity for sanction depentls on whether s. 32, 


el. (2). of Act XXXI of 1860 was in force 
in that district in the year 1878 when the 
Arms Act came info operation. Where 
the section just referred to was in force, 
sanction was only required in the case of 
offences committed within three months 
of the coming into force of the Indian “Arms 
Act of 1878. Clause (2) of *s. 32ef Act 
XXXI of 1860 was in force (1) in every 
Province, district or place which had been 
ordered to be disarmed, and (2) in every 
district, Province or place where an order 
for a general search for arms untler Act 
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XXVIII of 1857 had been issued and was 
still in operation. ea 

The Government Gazette of the North- 
Western Provinces for the year 1858 con- 
tains a Notification issued by the Governor- 
General, No. 5336, dated the 21st of 
December 1858, extending the provi- 
sions of ss, 1, 2 and 5 of Act XXVII 
of 1857 to the whole of the North-Western 
Provinces, and at the same time authoris- 
ing a general search and seizure of arms 
in those parts of the Provinces which lie 
to the north of the rivers Jumna and 
Ganges. The text of the Notification runs 
thus :— 

“2ist December 1858:—No. 5336. The 
Right Hon'ble the Governor-General has 
been, pleased to extend the provisions of: 
ss.1,2and 5 Act XXVIII, 1857, to the North- 
Western Provinces of the Bengal Presi- 
dency, 

“His Lordship having resolved on dis- 
arming such parts of those Provinces as 
lie to the north of the rivers Jumna and 
Ganges. has further been pleased, under s. 24 
Act XXVIII 1857, to authorize a general 
search and seizure of arms by the Magis- 
trates and Collectors within the tract above 
specified. The Magistrate and Collector 
may delegate the same authority to any 
officer of his establishment, of rank not 
lower than a jamadar.” 

Thave been unable to find any trace of this. 
order having been rescinded. between that 
date and the Arms Act having come into. 
force. Indeed in para. 92 of the Arms Rules 
and Orders issued under the authority of 
the United Provinces,Government in 1924 
it is stated that all parts of the United Pro- 
vinces except the portion of the Mirzapur 
District lying south of the Sen have been 
disarmed. It appears, therefore, that the 
learned Sessions Judge was wrong in taking 
it for granted that the sanction of the Dis- 

trict Magistrate to the prosecution was 
necessary. The objection on the score of 
want of sanction, therefore, falls to the 
ground. Ib is ‘impossible to assail the con- 
victions on the merits. I; therefore, dismiss 
the appeals of both the appellants. 

Z. K. Appeals dismissed. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 381 or 1925. 
August 7, 1925. 

Present:—Mr. Justice Kanhaiya Lal. 
DAUD KHAN AND ANoTHER—ACCUSED 
—APPLICANTS 

, YETSUS 
LMPEROR-—OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. L04—Misappropri- 
ating property of deceased person—Decree obtained 
against assets of decéased—Removal of property to 

. cause loss to decree-holder—Offence. 

‘A suit was instituted against D as the legal repre- 
sentative of a deceased debtor in order to recover 
‘from him the debtdue by the deceased out of the 
assets left by the deceased which were in the hands 
of D. D pleaded that A was the heir of the deceased 
and that he himself had-nothing to do with the assets 
ofthe deceased. A decree was, however, passed against 
the assets of the deceased in the hands of D. 
While the decree was outstanding D and hisson S re- 
moved certain rafters from the roof of the house left by 
the deceased : 

Held, that D and S having removed the rafters from 
the house of'the deceased in order to obtain a wrong- 


ful gain to the prejudice of the decree-holder whose . 


decree was still outstanding, they were guilty of an 
offence under s. 404 of the Penal Code. [p. 49, col. 2.] 


Oriminal revision from an order of the 
‘Sessions-Jadge, Bulandshahr, dated the 4th 
June 1925. -> 

Mr, Nehal Chand, for the Applicants. 

The Assistant Governament Advocate, for 
‘the Crown. 


JUDGMENT,—The accused Daud 
Khan ‘and Sharf Uddin have been convicted 
of ‘an offence under s. 404 of the Indian 
Penal Code and sentenced to rigorous 
imprisonment for four months and a fine 
of Rs. 100 each. It appears that one 
Musammat Aziman was indebted to Nanhu 

* Khan and that when she died Nanhu Khan 
brought ‘a suit against Daud Khan, alleg- 
. ing that he was the successor of the 
‘deceased and claiming the money due by 
her from the assets left by her at the time 
‘of her death which were stated to be in 
his possession. The assets consisted of a 
house ‘situated in the village Jagatpur. Th 
that suit Daud Khan pleaded that Alaud- 
“din was the heir of Musammat Aziman 
and that he had been unnecessarily pleaded. 
It was ascertained on enquiry that .Alaud- 
din was missing from about ‘eight years 
and the suit was decreed against the assets 


' of Musammat Aziman in the hands of Daud . 


‘Khan. 
Nanhu Khan subsequently sold his decree 
to Mahboob Khan who found that Daud 
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left by Musammat Aziman. On his cdm- 
plaint Daud Khan and Sharf Uddin have 
been convicted and the only questién for 
consideration is whether section 404 of the 
Indian Penal Code is applicable to the 
case. : s 
Section 404 lays down thata person who 
dishonestly misappropriates or converts 
to his own use property, knowing that such 
property was in the possession of a deceas- 
ed person at the time of that person’s 
decease and has ‘not since been in ‘the 
possession of any person legally entitled 
tosuch possession, shall be liableto punish- 
‘ment under that section. The property 
removed by the accused in this case con- 
sisted of the rafters used in the house 
left by Musammat Aziman., They were im- 
moveable property so long as*the were 
attached to the house but became move- 
able property when they were severed 
from the house; and as the two accused had 
on their own showing no title to the house 
and the house wasnot in the possession 
of any person legally entitled to its 'pos- 
session, s. 404 ofthe Indian Penal Code 
applies if after severing the rafters from 
the house, they dishonestly removed them 
and mis-appropriated or converted them to 
their own use. The word property is not 
defined anywhere in the Indian Penal 
Code; but the word moveable property ‘is 
defined by a 22 ab intended to include 
corporeal property of ‘every description 
eycept land and things attached to the 
earth or permanently fastened to-anything. 
which is attached to the earth. In their 
severed state the .rafters were moveable 
property. The person entitled to the house 
was Alauddin Khan and failing him any 
other nearest heir of the deceased or ‘the 
zemindar, as the case “may be, The àc- 
cused do not claim any title to the house. 
They removed the raftersin order to obtain 
a wrongful gain, to the prejudice of the. 
decree-holder whose decree was still out- 
Standing. In other words they dishonestly 
misappropriated preperty which was in the 
| possession of a deceased person at the timè 
* of her death and has not since been in the 
possession of any person legally entitled 
to ot. ° 
Like s. 378 s. 403 refers to moveable 
property. Section 404 and some of*the other 
sections following* it refer to property 
without any such qualifying description; 


Khan and his son Sharf Uddin “had te-.eand in bach case the context must deter- 


moved some materials from the house 
4 


, mines whether the property there reférreq 


. 


50 7 8 z ; 
to *is intended to be ‘moveable property or 
property moveable orimmoveable. In Ram 
Manæk Shah v. Brindaban Chunder Potdar 
(1) Norman, J., observed that where a per- 
son was entrusted with the dominion over 
property and wilfully omitted .to pay re- 
‘venue, and caused the same to be sold 
at a revenue sale for the purpose of de 
frauding the mortgagee and purchased it 
-himself in the name of some other person, 


“he could be treated as having dishonestly 


misappropriated the same and converted 
it to his own use in violation of the legal 
contract which had been made affecting 
it, In Queen-Empress v. Abdul Ahad (2) 
where acertain person who, personating a 
{Court peon, proclaimed by beat of drum 
that a tenant had been ordered by the 
Court,* of which he personated himself to 
be the peon, to be ousted from a holding, 
it was held that s. 420 of the Indian 
Penal Code could have no application to 
the delivery of immoveable property or to 
the surrender of the cultivatory holding. In 
Jugdown Sinha v. Queen Empress (3) the word 
property referred to in s. 405 of the Indian 
Penal Penal Code was treated as meaning 
moveable property as in ‘s. 403 and it was 


` laid down that an offence of criminal breach 


of trust could not be committed in respect 
of immoveable property. In Reg. v. Gird- 


` har Dharamdas (4) it was held that s. 404 


of the Indian Penal Code did not apply 
to immoveable property left by a deceased 
person. Section 404 contains no such ex- 


„press limitation ; and criminal misappro- 
-priation or conversion is easily possible 
of immoveable property where as in this 
“case the materials have been severed from 


the building and removed. The appellants 
have been rightly convicted and there is 
no sufficient reasan for interference in 
revigion, As the materials were not of 
very great value and there was no lawful 
claimant existing the sgntence need not 


“Po stringent. The application is dismissed 


except in sa far that the substantive 
sentence of rigorons imprisonment passed 
on each of the applicants will be reduced, 


„to the period they have alreadyundergone. * 


The sentence of fine will be maintained. 
The bail bonds will be cancelled. * ° 


¢ e 


In re AYVAPERUMAL P LLA < 


(91-1. 0.1983) 


MADRAS HIGH COURT. 
REFERRED TRIAL No. 100 of 1924. 
CRIMINAL APPEAL No. 643 oF 1924. 
January 26, 1925. 
Present:—Mr, Justice Devadoss and 
Mr. Justice Wallace. 

In re AYYAPERUMAL PILLAI— 

. ACCUSED—APPELLANT. f 

Criminal Procedure Code (Act V of 1898), s. 288— , 
Sessions trial—-Statement made before Committing 
Magistrate, portions of, whether can be transferred. 

Where a Sessions Judge wants to rely upon the state- 
ment made by witness before the Committing Magis- 
trate, the whole of it should be filed and it would then 
be open to the Court tocome to a conclusion after 
weighing the evidence. It is irregular to mark only 
portions of the statement made before the Magistrate 
and to use such portions for the purpose of contradict- 
ing the statement made before the Judge by the wit- 
ness. [p. 5l, col. 1.] i 


Trial referred by the Court of Session of 
the Ramnad District at Madura for confirma- 
tion of.the sentence of death passed upon 
the said prisoner ih Case No. 29 6f the 
Calendar for 1924 and appeal by the prisoner 
against the said sentence. 

Messrs. L.A. Govindaraghava Iyer and K. 
S, Ramabhadra Iyer, for the Appellant. 

The Public Prosecutor, for the: Crown. 


JUDGMENT.—The appellant in this 
case has been convicted of tue murder of 
his wife and has been sentenced to déath by 
the Acting Sessions Judge of Ramnad. The 
prosecution case is that the accysed called 


out his wife, who was sleeping in her 


mother’s house, took her to his house about 
5 A.M. In the morning and murdered her. 
The evidence for the prosecution mainly 
consists of the evidence of the mother of the” 
deceased, who says, she saw the accused 
standing in front of her house, culling ‘out 
his wife; and there is also the evidence of 
P. W. No, 12, who saw the accused going 
towałds his house in the morning and of 
P. W. No. 13 of his going away trom the 
Bouse sometime after. Another witness 
seems to have heard the cry “Ayyo, Appa.” 
The witnesses have not adhered to the’ 
statements made by them under ss, 288 and 
164, Or. P, C. The mpther now.states that 
she did not know, who it was that called 
her daughter though she has told that it 
was the accused who took her away, in her 
previous statement. It is unnecessary to 
discuss the evidence of the other witnesses, 
which ison a par with the evidencë of thè 
mother ðf the deceased. The learned Judge 
has not filed the whole of the evidence 
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taken under s. 288.. He has marked only 
portions of the previous statements for the 
purpose f contradicting -the statements 
made before him by the witnesses. The 
‘learned Judge has come to a halting con- 
clusion that the previous statements must 
be true. Ifa Judge wanted to rely upon 
s. 288 the whole of statements should have 
been filed and it would then have been open 
‘to-the Court to come to a conclusion after 
weighing the evidence. Such a course was 
not adopted in this case. We are not at 
all satisfied that the evidence of the wit- 
nesses proves that the accused committed 
the crime. The learned Judge relies upon 
Ex. E as furnishing a motive. It isan anony- 
mous letter produced four or five days after 
the ,occurrénce under suspicious circum- 


stances. Butfor that letter, there is no motive’ 


at all for the accused to murder his wife. 
Ex. E is not+ evidence ‘of its contents 
and there is evidence that the accuséd was 
in np way influenced in his conduct towards 
his wife, and if we eliminate-Ex. E, as the 
earned Judge rightly observes, there is no 
motive at all for the accused to murder his 
wife, with whom he was living on affection- 
“ate terms. i 

We, therefore, think that the evidence 
does not establish thatthe accused com- 
mitted the offence and we, therefore, allow 
the appeal. : 

The next question is-whether there should 
be a re-trial in the case. The trial we are 
constrained to- say was not properly con-" 
ducted before the lower Court, The learned 
| Judge should have seen to the filing of the 
“. whole of the previous statements and not 
. portions of them if he wanted to rely upon 
them. This was not properly done. And 
the Judge does not say definitely, that he 
relied upon the earlier statements in pre- 
-ference to the statements made in his 
Court, and we do not think that the eyidence 
. of these witnesses who have. resiled from 
~ their earlier statements should be relied 
- upon forsupporting a case of this sort. We 
do not, -however, in these circumstances. 
think that there should be a re-trial and we 
accordingly set aside the conviction and 
direct the accused 4o be’set at liberty. 

VNV Appeal allowed. 


w 


KAMbAPATI PUNTH V. EMPEROR, `t . 


of 1926). 


‘BL 


ALLAHABAD HIGH COURT. 
Ormīnau Revision No. 158 or 1925. 
June 2, 1925. 4 
Present :—Mr. Justice Boys and Mr. 
. -Justice Banerji. 
KAMLAPATI PUNTH anD OTRERS— 
ACCUSED—A PPLICANTS 
versus 
EMPEROR— Opposite PARTY, 

U.P. Panchayats Act (VI of 1920), ss. 58, 71~ 
Criminal Procedure Code -(Act V of 1898), s. 489— 
Order passed by Collector unders. 71—Revision, 
whether competent — Panchayat, whether Court— 
Practice—Superior and inferior Court having jurisdic- 
tion to entertain application—Procedure. 

Where an inferior Court’ has jurisdiction to enter- 
tain an application, the application must be made to 
that Court first and its order obtained thereon before 
a superior Court is asked to exercise such jurisdiction 
in the matter as it may think fit. [p. 52, col. 1] 


“TA village panchayat constituti and held under the 


U. P. Panchayats Act of 1920 is a “Court” and when it 


“is dealing with a case in- regard to an “offence” it is a 
‘Criminal Court. |p. 52, col. 2.] 


There is no provision inthe U.P. Panchayats Act 
declaring that the Collectors order made under s. 71 
ob me Act in criminal proceedings should be final, 

ibid.] 

Semble.—The High Court has jurisdiction. to inter- 
fere in revision with anorder passed by the Collector 
under s. 71 of the U. P. Panchayats Actin a crimjnal 


: proceeding. 


Criminal ‘revision from an order of. the 


‘Panchayat held at Patti, Talladesh, Pergana 


Sor, District Almorah, dated the 10th De- 
cember 1924. >` : 
Mr. S. C. Das, for the Applicants. . . 
The Assistant Government Advocate, for 
the Crown. ; 


JUDGMENT.—In this case on the 


‘10th of December 1924 a panchayat held 


under the U. P. Act (VI of 1920) convicted 


Kamlapati Panth, Parkhotam Panth and 


Sheo Datt Panth under s. 323 of the Indian 
Penal Code and sentenced them to pay fines 


of, Rs. 7, Rs. 5 and Re*5 respectively, The 


order of the panchayat refers to the state- 
ments of the complainant and two of his 
witnesses, and*gbriefly to three witnesses 
produced-on behalf of the accused. The 


order does not state whether the witnesses 
of the complainant or the witnesses of the 


accused are.on their merits believed or dis- 
believed,» but it. continues “on private 
enquiry, it appears that the accused: used - 


-abusive language (against the complainant) 


ang slapped him”. A 
The next step was an application made 
by the accused to'the Deputy Commissioner, 
Almorah unders. 71 of the Local Act (VI 
The. principal objection set out 


. 


52 


in that petitiên to the order of the pan- 
chd@yat is to be found in para. 3 of the 
petition where it is alleged that “it appears 
thal the panches made certain enquiries 
behind the back of the-petitioners and with- 
out- any information to them, upon which 
the panches’ order is based”. This appears 
to be a fair statement of-the order of the 
panchayat. That petition had been duly 
stamped apparently on the 2nd of March 
-1925 and it was filed in this Court on the 
-17th of March 1925 with the revisional 
application with which we at present have 
“to deal. We are informed by Counsel for 
the applicants that the petition was pre- 
‘sented to the Deputy Commissioner (Collect- 
or), of Almorah but was returned to the 
applicants with a verbal intimation that 
they should goto the High Court. This 
instruction to Counsel who has further com- 
municated it to us is not supported by 
affidavit Vut we have no reason to doubt 
the accuracy of the instruction given to 
Counsel in view of the presence of the pe- 
tition itself and its appearance, At the first 
hearing of this application on which Mr. 
Dass, :Counsel for the applicant, was unable 
“to be present we had to consider for some 
time the intricate question as to whether 
a village panchayat under s, 6 of 1920 was 
‘a “Court” and whether, if so, this Court 
had any power to interfere with its deci- 
sions. i 

We had not at that time before us the 
‘history of the petition to the Collector 
to which we have referred. 
. It.appears clear to us that our present 
_order must be guided by the general prin- 
ciple that where a lower Court has juris- 
diction, an application must be made to 
that lower Court first and its order obtained 
thereon before the superior Courtis asked 
„to exercise such jurisdiction as it may 
thinkefit. In this case we have no informa- 
tion before us as to why the Collector re- 
-fused to pass any ordersomthe petition and 
why he returned itto the applicants if he 
did so, with instructions to apply to the 
High Court. We must, therefore, order 
the applicants to make their application 
again to the Collector accompafied by a 
‘ copy of this order and invite the, Collec- 
tor to deal with it under s. 71 of Act VI%f 
1920. Thgt is sufficient for the disposal of 
this applic&tion. A 

But as we have had to consider at some 
length the question of the jurisdiction of 
is Court we think that we should make 


KAMLAPATI PUNTH V. EMPEROR, 


ro t. 0. 1935, 


some observations in regard thereto though 
we are not unaware that those observations 
will be in the nature of obiter dicta. We 
should have little hesitation in coming 
to the opinion that a village panchayat 
constituted and held under Local Act (VI 
of 1920) isa “Court” and when it is deal- - 
ing with a case in regard to an “offence” 
that it isa Criminal Court. The question 
whether this Court has any jurisdiction to 
interfere with its orders is one of very much 
greater difficulty It is clear from s. 71 
that “jurisdiction”: to deal with the orders 
of a village panchayat is primarily given 
to the Collector. The only other section 
which. throws any light on the matter “ab 
all appears to bes. 53. That declares that 
“there shall be no appeal from any decree 
or order passed by a panchayat in any suit 
under this Act, and except as provided in 
ss. 49 and 71 no Court dr authority shall 
have power to revise any such decree or 
order." i A 

Where they occur for the second time of 
course the words “any decree or order” refer 
back to those words where they occur for 
the first time and the words “any decree 
or order” where they occur for the first 
time are clearly limited by the words “in 
any suit’. The word “suit” is declared by 
s. 2-sub-s. 9, to mean “a civil suit”. Bec- 
tion 53 is, therefore, clearly confined to 
civil proceedings. We can find no provi- 
sion in the Act declaringthat the Collector's 
order under s. 71 in “cases”, i. e., criminal 
proceedings should be final. This is .a 
matter for the consideration of the Legis- . 
lature. The question is almost certain to 
recur. 

For the reasons we have given above wa 
order the petition of the applicants which 
is on .the file now dated the 2nd of March 
1925 to be returned to them for represen- 
tation -to the Collector who in view of what 
we have said above willno doubt deal with 
it according to law under the powers vested 
in him under s, 71, 


Order accordingly, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Rerergnos No. 35 oF 1923. 
September 8, 1925. 

Present :—Mr. Simpson, A J.C, 
EMPEROR —PkxOSECUTOR 
Versus 
CHET: KHAN AND O0OTHERS— 
OPPOSITE PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 148— 
Costs of proceedings—Person not party, whether can 

- be made liable. 

Under s. 148, Cr. P. C:,a Magistrate has no power 
to saddle a person with costs who is not party to the 
proceedings. 

Reference made by the Sessions Judge, 
Hardoi, dated the 10th July 1925. 
Mr. Iqbal Narain, for the Applicant. 


Messrs. S, M. Haq and Tirjugi Nath, for. 


the Opposite Parties, 


ORDER.—This case has been sent up 
by the learned Sessions Judge of Hardoi on 
revision. The case was one under s. 145, 


and the parties were on one side, Kunjan- 
Lal, tenant-in-chief, and with him Hulas as: 


sub-tenant, and on the other side Chet 
Khan and others, who claimed the right to 
bury in, the land in suit. The learned 
Magistrate came to the conclusion that the 
action of Kunjan Lal and Hulars was not 
bona fide, and was done under the instiga- 
tion of their zemindar Pandit Jugal Kishor. 
Accordingly he made an order under s. 148 
directing that the costs of the Musalmans; 
which it appears amounted to Rs. 100, were 
. to be paid, as regards three-fourths, by 
Pandit Jugal Kishor and as regards one- 
fourth. by Kunjan Lal. Pandit Jugal 
‘Kishor applied ‘to the learned Sessions 
Judge in revision, and he accepted the ap- 


plication, and has sent the case up to this: 


Qourt with a re-commendation, that the 
order, so far as it relates to Jugal Kishor, 
should be quashed. I accept the reference 
and quash the order. The terms of s. 148 
areperfectly clear. 


that the costs of any. party may be paid by 


any other party to the proceedings whether: 


in whole or in part, but there his juris- 
diction ends. 
about the country, as thé Magistrate has 
done in this case, and saddle persons whom 
he meets in the village with costs of a pro- 
ceeding under s. 145. | 

The- question then arises what order this 
Court ought to pass. On behalf of the Mus- 
salmans I am asked to saddle Kurfjan Lal 
` with the whole of their costs or, in the alter- 
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A Magistrate can direct: 


He has no power to wander- 
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native to send the case back to the Magis« 
trate in order that he may make an order 
according to law. I prefer the latter course. 
An-order under s. 148 is a discretionary 
order, and itis better that the discretion 
should be exercised by the Court of Trial, and 
not by this-Court, on incomplete materials, 
in revision. On behalf of Kunjan Lal, I am 
asked merely to quash the order against 
Jugal Kishor, and to leave intact the order 
that Kunjan Lalis to pay a fourth part of 
the costs. Ido not think that this would 
be a proper order. It is impossible to say 
how the Magistrate would have apportidned 
the costsif he had realized that he had no 
legal power to saddle Pandit Jugal Kishor 
with them, Therefore, I quash the whole 
of the order, both as regards Pandit Jugal 
Kishor and as regards Kuñjan eLals and I 
direct that the record be returned to the 
Magistrate, through- the learned District 
Judge, in order that he may make any 
order. with regard to costs that shall be in 
accordance with the law. 


N. E. Record returned, 


pingan oe sawan 


ALLAHABAD HIGH COURT. 
CRIMINAL MISCELLANEOUS APPEAL No, 144 
oF 1925. 

* July 23, 1925. 

Present: —Mr. Justice Ashworth, 
EMPEROR—ProsscuTor 
VETSUS 
BHIMA—OprponeEnt. 

Criminal Procedure Code (Act V of 1898), ss. 180, 
181 (8)—Penal Code (Act XLV of 1860), s$. 412-—-Poss 
session of stolen property—Place of trial -Jurisdiction : 
of Courts. , 

The offence of being in possegsion of stolen property | 
may be enquired into and tried either in the district 
in which ‘the’ property was stolen or in the destrict 
in which it was found to be dishonestl} possessed. 


Reference made by the District Magis- — 
trate, Muttra. J 
. JUDGMENT.—This is a Reference by 
the District Magistrate of Muttra asking for 
the transfer of a certain case on the ground 
“that no Couet within his district has juris- 
diction to try the same. The accused per- 
sones being tried for retention in Aligarh 
ofa bylloék stolen in Muttra and the Magis- 
trate is of opinion that the prowbions of 
s: 181 (3) of the Cr.» P. C., as amended by 
s. 42 of ths Cr. P. O., (Amendment) Act, 
22923 exclide the jurisdiction of the Muttra 
{Courts sd 


“the 


revision of an order of thp 


a 


545 bd i . 


of the*Cr: P. C.;as amended means that the 
offence of-being in possession of stolen pro- 
perty may be -inquired into either in the 
district- where it was stolen or where it 
was found to be dishonestly possessed. This 
indeed is expressly stated in Illustration (b) 


to s. 180. -It must be conceded that the- 


language of s. 181 (3) as amended is open to 
objection.-- The-context requires that the 
words “such offence” in that section should 
mean the offence of theft whereas gramma- 
tically: they should mean any offence of 
possession. ` ; 

“For the above reasons let the record be 
returned to the Magistrate with direction 
that the case be gllowed to proceed. 

ZK ° Record returned. 


.. embananing 


-NAGPUR JUDICIAL COMMIS-.' 
SIONER’S COURT. — - 
< CRIMINAL Revision No. 43 of 1925.. -.- 
Mav 21, 1925. 
Present :—Mr: Findlay, J. O. 
Musammat YAMUNABAI— APPLIOANT 
versus 
- EMPEROR—Opposits PARTY ` 
Crimiaal Procedure Code (Act V of: 1898), s. 145, 
proceeding -unier—Receiver, appointment of-—-Re- 
muneration of Reseiver, rate of. - h 
The rate of remuneration fixed for Receivers under 
the C. P. C. does not necessarily provide the limit of 


` 


the rate of remuneration to be fixed for a Receiver ` 


appointed in a proceeding under s. 145-of the Cr. 
P. O. The total amount of the Receiver's. remunera- 
tion, however, should not in any case exceed the 
amount of the net income realized by the Receiver.. 

. Application for revision of an order of- 
Sub-Divisional Magistrate, Ramtek, 
dated the 11th February 1925. 

Mr. V. N. Herlekt», forthe Applicant. 
.MreM. R. Bobde, for the Receiver. 

CORDER.—1his is an application for 
Sub-Divisional 
Magistrate, Ramtek, dated the 11th of Febru- 

ary 1925, under which an amount of Rs. 2,075, 

was.ordered to be paid as costs in connection ` 


with the appointment of a Receiver and, 
other matters in a proceeding wnders. 145 ° 


of the Cr. P. C. Of this amount the present. 
applicant was ordered to bear threé-quarters 
and the non-applicant Jamunabai one- 
fourth. 6 

The facts of the case afe sufficiently clear 
from the order of the Sub-Divisional Magis- 


trate. Inthe first place it has been urged thate, 


the ofderof 13th February 1924attaching the 


| YAMUNABAI V. EMPEROR. 
‘Phe- Magistrate has- wrongly construed - 
“the provision referred to. - Section 181 (3) 


(9i 1-0. 1938} 

fields and. appointing.a Receiver was ultra 
vires ‘and reference, is made to the decision 
of Wadegaonkar Assistant Judicial Com- 
missioner, in Dashrath v. Tarachand (1) 
in this connection. It seems to me 
however, that itis impossible for one now 
to go into this matter. Theorder dated the 
13th February 1924 must be assumed ‘for 
the purposes of the present application, 
to have been'a good order, no application 


for revision thereof having previously heen. 


made. 


‘lam, therefore, now only concerned with | 
whether the amount of costs and remuner- ° 


- ation fixed by the Sub-Divisional Magistrate - 


was proper and. reasonable in the circum-- 


stances of the case. 
reasons which led the Sub-Divisional Magis- 


trate to award Mr. Doke remuneration at the. 


I fully appreciate the ` 


rateallowed and I also concur in the view that" 


the C. P. C. need not necessarily be the 
limit of the remuneration to be fixedin a 
case like the present. 


- the remuneration fixed for Receivers under. 


Itis also true that ~” 


it was practically essential to havea person - 
of standing like Mr. Doke appointed as a< 
Receiver, who would be capable of dealing- 
with a difficult position which had arisen: 
between the parties, a position which would - 
appear to have been much aggravated by ° 
the conduct of the present applicant and- 


her followers. 


At the same time the fact- 


remains that the total income received from - 
the estate only amounted to Rs. 614 and the’ 


order in question fixes a remuneration so 


far. above this amount that it virtually: 


amounts to 4 fine upon the applicant and 


the non-applicant. From the moral points , 


of view there mightbe every justification - 
for theorder of the Magistrate, but I am - 


unaware of any legal basis for remunera- 


. tion being allowed so farin excess of the 


actual income from the property. The 


regrettable point in this case, of course, is : 
that the remuneration should not have been - 
ffxed before hand andthe difficulty in the: 
case has largely arisen from the omission. - 


to do so. 


There are no exact criteria. 


available ‘in.the circumstances, on which a 
reasonable rate ef remuneration can be: 
fixed but in all the circumstances the total - 


amount of the remuneration should certain- 
ly, on every standard of equity and justice, 


be not more than the net income realized- 


by the Receiver. 
think a fair 


Under these conditions I 


amount will be to allow- 


(1) 89 Ind. Cas, 514;8 N, L, J, 69; (1925) ALR! 


(NY 297, 
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Rs. 500 in allas the remuneration of the 
Receiver, 

The only point which remains is how this 
amount should be-distributed between the 
applicant and non-applicant. It has been 
strenuously urged in this connection that 
there should have been no discrimination 
between Yamunabai and Jamunabai as 
regards their liability to pay their quota 
of the Receiver’s remuneration but I am 
satisfied from the Magistrate's order, as well 
as from the explanation dated the 9th- of 
April 1925 submitted by him that the 
present applicant is far more to blame for 
the unfortunately long drawn out proceed- 
ings thanthe non-applicant and itis per- 
fectly clear that the conductof the appli- 
cant and her followers has been lawless 
and high handedinthe extreme, I accord- 
, ingly order the applicant Yamunabai to 
bear three-quarters ofthe Receiver’s total 
remuneration. and the non-applicant Jam- 
upabai to bear the remaining quarter, The 
Sub-Divisional Magistrate now will have 
to pass further orders clearing up the posi- 
| tion as between the Receiver and Yamuna- 
"bai in respect of sums specified in the order 
of the llth February 1925. 

Z.K Order accordingly. 


LAHORE HIGH COURT. 
CRIMINAL PETITION No. 22 or 1924. 
: May 9, 1925. 

Present: 


; —Mr. Justice Addison. 
NAZAR MUHAMMAD KHAN—Accusep— 
PETITIONER 
versus 


‘Baba HARA SINGH BEDI— COMPLAINANT 


— RESPONDENT. . 

Criminal Procedure Code (Act V of 1898), ss. 869, 
491, 5614—Appeal, dismissal of, in absence of appel- 
lant—-Dismiscal, whether can be set aside— Review, 
power of. : 

“ An appeal can be rejected under s. 421 of the Or. 
P.C. «without any formality. No judgement need be 
recorded in such a case and no reason of any descrip 
tion need be given. (p.055, cols 2.] 

"Where an appeal is dismissed in the absence of the 
appellant and his Pleader after giving them a 
reasonable opportunity of being heard in support of 
the appeal, the dismissal must be taken to be under 
s. 421 of the Cr. P.C., and is not open to review. 
‘ibid. . . 

l Obie dictum.— Section 561A of: the Cr. P. O. 
which is of a very general nature dges not em- 
power. the High 


-e 
Py 


t 
Court to review its judgment. [ibi 


NAZAR MUHAMMAD KHAN V, HARA SINGH BEDI. 


- under s. 195, 


i 55. 
e 
Petition, under s. 561A of*the Or. P. C, 
for restoration of the Case No, 788 of 1994, 
dismissed in default on the 12th December 
1924, by Mr. Justice LeRossignol. . 
Dewan Ram Lal, for Mr. Dev Raj 
Sawhney, for the Petitioner, 
Lala Mott Sagar, R. B., and Lala Anant 
Ram Khosla, for the Respondent, 
ORDER.—On the 4th August 1924, 
the Sessions Judge, Montgomery, directed 
Or. P. C., that a complaint 
under s. 211, Cr. P. O., should he filed in the 
Court of the Distrlct’ Magistrate, Montgo- 
mery, against Nazar Muhammad Khan. 
An appeal from this order was filed® in 
this Court and it was summarily dismiss- 
ed on the 12th December 1924, by a 
learned Judge of this Court, neither the 
appellant nor his Counsel being present. 
On the 3rd January 1929 thee appellant 
put in an application stating that his appeal 


.had been dismissed because of the non-ap- 


pearance of the appellant’and his Counsel, 
that his’ Counsel had been misinformed 
about the date of the hearing and that the 
appeal should, therefore, be heard and 
decided on the merits as no judgment on 
the merits was ‘given by the Hon'ble 
learned Judge in Chambers, The applica- 
tion purported to be under s. 561 A, Cr. P. 
C. The question to he decided is whether 
the appeal can now be heard. 

The appeal was obviously dismissed under 
the provisions ofs, 421;Cr. P.C., in the absence 
of the appellant and his Pleader who had 
a reasonable opportunity of being heard in 
support of the appeal. This must be taken 
to be the case as no affidavit has been filed.’ 
It is true that the order of the learned 
Judge of this Court does not state that he 
saw no sufficient ground for interfering 
but, in my opinion, it must be assumed 
that this was omitted inadvertently or 
because it was considered unnecessary to 
note everything in a summary order. An 
appeal can be-rejected unders. 421, Cr, P. 
C., without any formality, There need he’ 
no recorded judgment or reason of any 
description. I have not the slightest doubt 
that this was why a full order was not 
recorded to the effect that there were no 
grounds for interference. For this reason 
alene this application must be rejected. 

I am also of opinion that s, 561A, Cr. 
P. C., which is of a very general Ature, has 
no application to “the question now under 
consideration. The section applicable is 


dJe. 8, 369, Cr. P. C, which is to the effect. 


56 : 


6 

that. no, Court shall alter or review its 
judgment after it has been signed, save 
as, otherwise provided by the Or. P. C. 
etc, Jt has not even been argued that 
there is-any special provision apart from 
s. 551A Or. P. C., which deals with this 
subject. The Division Bench ruling of the 
Bombay High Court, Queen Empress v. 
Bhimappa (1) ix in point, A Sessions Judge 
dismissed an appeal without going into the 
merits on the ground that it was barred 
by. limitation, he subsequently admitted 
the, appeal and acquitted the appellant. The 
Bombay High Court held that the first order 
was tinder s. 421, Or. P. ©., though it was 
not upon the merits and was not open to 
review by the Sessions Judge. I, therefore, 
hold that.the matter cannot be re-opened 
on this ground, also, although it is not’ 
necessary for me to go into this question on 
my first finding. 

There is mo A ga of hardship in the 
present case, as all that has been ordered 
is, that a complaint under s. 211, Indian 
Penal Code, shall be filed against the 


petitioner. The result is that this applica- 
tion is rejected. 
Z. K. Application rejected. 


(1) 19 B. 732; 10 Ind. Dec. (x. s.) 490. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 337 or 1925, 
| July 24, 1925. 
Present:—Mr. Justice Ashworth. 
SHAM SUNDER LAL—Accvusgp 
—APPLICANT 
VETSUS 


EMPEROR—Obpposite Parry. 

Police Act (V of 1861),s6. 31, 82—Evidence Act (I 
of 1622), s. 114, Illus. (c)—Toll imposed by District 
Magistrdhe for entry into certain grounds— 
Accused refusing to pay toll—Order by Police cons- 
table to pay toll or to turn back, disoptdienca of— O ffence 
—Legality, of toll—Presumption. 

There isa presumption in favour of any order of 
an otoi being legal until the contrary is proved. |p. 
57, col. 1. ` 

'An order issued under s. 31 of the Police Act may 
be an oral order by a Police constable isgued during 
the control of the public at any place of public resort. 

ibid. , . 
L A iistriat Magistrate had issued orders for the 
levying of a certain amount of toll on animals end 
carriages sovfght tobe admitted into a certain mela 
ground. Accused who wanted to drive into the mela 
ground ina bullock tonga was asked to pay toll in 
réspect of it but he refused todo so. The Police 
constable on duty ordered the accused to pay the toll 

. 9 = 
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or to go backand the accused having disobeyed the, 
order was prosecuted and convicted under s. 32 of the 
Police Act-: 

Held, that irrespective of the fact whether the toll 
had been imposed by the District Magistrate with or 
without jurisdiction, the Police constable was entitled 
to assume that the toll collector was acting right-+ 
fully in carrying out the orders of the District Magis- 
trate, and the order to the accused to pay the toll 
or turn back was a lawful order given by the con- 
stable under s. 31 of the Police Act and the con- 
viction of the accused for an offence under s. 32 of 
the Act was, therefore, perfectly legal. [p. 57, col. 2,] 

Criminal revision from an order of the. 
Additional Sessions Judge, Moradabad, 
dated the 11th February 1925. 

Mr. Kumuda Prasad, for the Applicant. 


The Government Advocate, for the Crown, 


JUDGMENT.—The applicant Sham 
Sunder Lal has been convicted by a Magis- 
trate of the First Class ofan offence under s. 
32of the Police Act V of 1861 and sentenced 
toa fine of Rs. 200. An application in 
revision was made to the Sessions Judge 
and has been rejected. The applicant comes 
up before this Court in further revision. 

The facts of the case are briefly as fol- 
lows. There is a mela held every year at a 
village called Daranager 7 miles from 
Bijnor. Last year this mela was held- from 
the 8th of November. The District Magis- 
trate issued orders to the Police that a 
certain schedule of tolls for the admission 
of ‘animals and carriages into the mela 
ground had been fixed. Various toll gates 
were set up for the callection of these tolls 
and at the gate in question in this case a 
District Board school master was put to 
receive the tolls, The applicant when asked 
by this official to pay the toll for the bul- 
lock tonga in which he was seated refused 
to pay itand entered into argument with. 
the toll collector. The Police constable on 
duty ordered the applicant to pay the tax or 
go back, an order which was disobeyed by 
the applicant, who remained. arguing and, 
itis said, forced his way into the mela 
grounds. He was accordingly arrested and 
taken to a Deputy Magistrate on duty at the 

«fair. The contention of the applicant is 
that the District Magistrate had no power 
40 impose the toll required from him and that 
consequently the constable on duty had no 
right to direct the applicant either to pay 
the toll or go back. 

Section 31 of the Police Act prescribes 
that “it is the duty of the Police to keep 
order at places of public resoft and to pre- 
ventobstryctions on the occasions of assem- 
lies. eso „and in any case when any 


fol L 0, i986] - 


road, street, thoroughfare, ghat or landing 


place may be thronged or may be liable to ` 


be obstructe@.” Section 32 makes a person 
liable to conviction for opposing or not 
obeying an order issued under s, 31. It is 
cléar that an order issued unders. 31 may 
be an oral order by a Police constable issued 
during the control of the public at any 
“place of public resort, The only question, 
therefore, that arises in this case is whether 
the .constable was entitled to direct the 
applicant to pay the toll or to turn back. It is 
contended on behalf of the applicant that 
the constable was not entitled to do this be- 
cause it has not been proved that the 
Magistrate was entitled to impose the 
' toll, On the other hand there is a presump- 
tion -in favour of any order of an 
official being legal until the contrary 
is proved. In this case it has not been 
shown that the road was a public thorough- 
fare. The probability is that the road on, 
which the toll barrier was set up was a 
temporary road made on the zamindar’s:’ 
land for the passage of visitors to the mela, 
The applicant failed to prove that he had a, 
, Tight, by any dedication of the surface of 
the road to the public, to use this road. It 
cannot be denied that if this road is the 
property of the zamindars they could make 
the granting of a licence to use any portion 
of it or to enter on to their lands, conditional 
on the payment of a toll. It is possible 
that the collector may. have been granted 


‘actually or impliedly the right to collect ` 


such a toll, It is common ground that tolls 
had been collected for many years, a fact 
which would justify an inference of a grant 
to collect the tolls. Itis, therefore, possible 
that the District Magistrate had a right to 
collect the toll and asa presumption must 
be made'that any action taken by him was 
lawful and this presumption has ‘not been 
met, it must be held for the purposes of this 
case that the imposition of the toll by the 
Magistrate was lawful. From this point of 
view it is clear that the Police constable was 
in order in telling the applicant to pay the 
toll or turn back. He could not direct the toll 
collector to give way and let'the applicant 
proceed on his way if the. toll collector was 
acting lawfully. 

Even, however, if it could be proved that 


thé District Magistrate had no authority to` 


impose the toll, it does not follow that the 
order of the Police constable on duty was 
not a legal order under s. 31 of thee Police 
Act. This constable was given power to 


SHAM SUNDAR LAL V. BMPEROR. | ‘ 


61 


. prevent obstruction at this. place of public 


resort. The situation was that the appli- 
cantwas being prevented entry by the tax 
collector or at least that his entry was being 
formally objected to. The Police constable 
was bound eitherto tell the toll collector to 
make way or to issue theorder that he did 
to the applicant. The Police. constable was 
entitled to assume that the toll collector 
being there carrying out the orders of the 
District Magistrate was acting rightfully. It 
was not for bhim to go into the merits of the 
question. The,order to the applicant to pay 
the toll or turn back was obviously in “the 
circumstances a more correct order than an 
order to the tax collector to allow the ap- 
plicant to proceed. 
For the above reasons I am of the opinion 
that the order given by tle canstable on 
duty under s. 31 was a lawful order and that 
the opposing or disobedience of shat order 
by the applicant made the *applicant liable 
to conviction under s. 32 of the Police 
Act, : 
It has been urged in this case, and in the 
other cases covered by the revisional order 
of the Sessions Judge, that the sentences are 
excessive. There are nine such cases, In 
eight of them the sentence has been the 
maximum fine of Rs. 200. Itis. clear that 
the action of the applicants in protesting at 
the toll barrier against their being stopped 
was deliberately taken. in order to cal] in 
question the légality of the District Magis- 
trate in imposing the toll. The applicant 
in the present case is- the son of the Chair. 
man of the District Board andin the course’ 
of argument of this case it has been made 
clear that there wasa definite party of the 
District Boardiin opposition to the Magis- 
trate in the matter of imposing this tol] 
The Magistrate has pointed: out rightly that 
it was not a fit place or opportunity for. ite 
accused to make a protest against the jm- 
position of the toll. Such a protest and the 
consequent disturBance in the middle of. a 
public mela might have had dangerous 
fesultsto the public. I see no reason in 
reducing the sentence. This application is 
‘therefore, rejected. This same order will 
apply to the other eight cases in revision 
as all these cases have heen argued by one 
Counsel and no point of difference has been 
made*betweeén them. e 

Z K. « Application rejected, 
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'* LAHORE HIGH COURT.. 
CRIMINAL APPEAL No. 12 oF 1925. 
April 6, 1925. 


cv oè 


` Present:—Justice Sir Henry Scott-Smith, 


Kr., and Mr. Justice Fforde. 
FEROZE—Acouszep—APPELLANT 
VETSUS 

. EMPEROR—REsponpEntT. 
Penal Code (Act XLV of 1860), s. 800, Excep. IV, 
4-I—Death caused by blows with knife-—Injuries 
caused to-accused person—Explanution, absence ef— 


Accused inflicted four injuries on the person of the 


‘deceased with a clasp knife, one of them in the 


abdomen which proved fatal. "The accused himself 


received numerous injuries, some of them on the head, 
in respect of which no explanation was given in the 


‘evidence for the prosecution. The accused had no 


motive for the deliberate murder of the deceased as 
it was not proved that he had any real grudge against 
him. Is wag fourtl that the deceased at the time of 
the attack upon, him was armed with a stick: 

Held, (1) that under the circumstances it must he 
presumed that therg was'a sudden and unpremedi- 
tated fight between the accused and the deceased, but 
that the accused had exceeded his right of private 
defence in giving the deceased several injuries, one 
of them on a very vital part of the body; [p. 59, 


eol. 1.]- : ae 
(2) that the act of the accused fell within the 


provisions of the 4th Exception to s. 300 of the Penal 
‘Code’ and that he was,therefore, guilty of an offence 
under s 304-I of the Code. [p. 59, cols. 1 & 2.] 

` Criminal appeal from an order of the 
Sessions Judge, Lahore, dated the 4th De- 


cember 1924. 


| Lala Ram Lal Anand, for the Appel- 

lant. . < ; . 
Mr. C.-H. Carden Noad, Assistant Legal 

Remembrancer, for the Respondent. 


“ JUDGMENT.—Feroze appeals from 
the order óf tbe Sessions Judge of Lahore 
convicting ‘him of the murder of Kala 
‘which took place on the 13th May, 1924, and 
sentencing him to death. The case is also 
before us under s.° $74, Or. P. O., for confir- 
“matin of the sentence. 

` The evidence shows that Feroze had been 
aiinoying thé wife of Balshshi (P. W. No. 6) 
who ts the brother of Kala deceased but 
it ig not proved that there had been a 
criminal intimacy between the pair. THe 
evidence is rather to the effect that the. 
appellant used to annoy the *woman .by 
making overtures to her in public. Bakhshi 
objected to his coming into the mohella 
where he lived and it is proved that oa the 
morning*of the 13th May, he and the appel- 
lant had a quarrel and struggled together 
but were separated without any great 


harm being done. The witnesses admitted*e 
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that Kala deceased was not present on that ~ 
occasion. On the evening of the 13th May, 

Dina and Kala were walking along the 

Chetterji Road, Lahore, and according to 

Dina he stopped to ease himself whilst 

Kala walked on. He heard a noise and on 

looking up saw the deceased being assault- 

ed byaman whilsttwo other men were run- 

ning away. He ran up to the assistance of - 
Kala and found that it was the appellant 

who was attacking him and Kala cried 

out, “Fauja has struck me with a knife in | 
the stomach”. The appellant stabbed the . 
witness also on the hand witha knife and 

then ran away. Whilst Dina was attending > 
tō the wounded man Bakhshi (P. W. No.6) 

and Mool Chand (P. W. No. 7) ran up from 

the other direction and pursued [eroze - 
whom they caught ina compound close 

by. It is admitted that Bakhshi picked. 

up a small stickand struck the appellant 

one blow with it on the head. The stick 

broke so he wa unable to strike any fur- 

ther blows. 

A report was made at the Police Station 
and lateron in the evening the appellant 
with the aid of a lantern found a clasp 
knife under a tree in the compound where 
he had been arrested. This has been pro- 
duced as the weapon with which Kala was 
wounded, 

In our opinion there can be no doubt. 
that the appellant was the man who gave 
Kala injuries which resulted in his death 
and indeed his Counsel has not before us 
contested this point. Itis also clear that 
he .was arrested immediately after the 
occurrence by Bakhshi and Mool Chand. 
The only difficult points in the case are howe. 
the occurrence took place and what offence | 
has beencommitted. Themedical evidence 
shows that the deceased had four injuries, 
The only really serious one was an incised 
penefrating wound in the abdomen 14” to the 
left of the navel which was 147 long KA” | 
broad and several coils of the intestines 
were protruding from the wound. The - 
medical witness did not say that the intes- 
tines themselves had been injured. There 
was also an incised wound 1” x4” xi” on 
the left side of the chest and two small . 
incised woundson the front of the left 
shoulder and on the left upper arm respec- 
tively all the injuries were simple with’ 
the exception of the one in the abdomen. 
The medical ‘evidence shows further that 
the appgllant had 12 injuries on his person, 
One was a contused-wound 1” x 4” x 2’ on | 


t 
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the front of the head. The second was a 
_contused wound 2” KIK 4%” above the left 
eye-brow. The third was a contusion over 
the left eye with contused wound on the 
lower eye-lid 4” x }” x 2”. In addition to 
this there was a contusion 4” x 4” on the 
back of the right hand and a fracture of 
metacarpel bone of the index finger of the 
right hand. There was also an abrasion on 
back of the left hand and contusions on the 
right chin and on the left upper arm as 
` well as abrasions on the right knee and on 
the back, and a contusion on the right arm. 

It is clear from this that the prosecution 
evidence in no way explains these injuries 
as it was only admitted that Bakhshi gave 
the appellant one blow at the time of his 
arrest. The appellant had no motive for 
the deliberate murder of Kala who ad- 
mittedly was not present at the quarrel 
which took place on the morning of the 
13th May. It also does nct appear that he 
had any real grudge against him. It 
follows that he had no reason to strike him 
without any cause and it appears to us to 
be undoubted that there was a sudden and 
unpremeditated fight between Kala and the 
appellant. Dina may have been a little 
behind Kala at the time. His evidence 
does not show how the occurrence started. 
The absence of any explanation on the part 
of the prosecution as to how the numerous 
injuries were caused to the appellant leads 
us to infer .that there must. have been a 
fight between the parties. Having regard 
to the nature of the injuries on the person 
of the appellant, the stick with which Kala 
yas armed must.have been a fairly sub- 
stantial one. The learned Sessions’ Judge 
was of opinion that even if the fight was a 
sudden ‘and unpreineditated one the appel- 
lant was not entitled tothe benefit of the 
4th ` Exception to s. 300 because he took 
undue advantage by using a knife. The 
knife was an ordinary clasp knife and see- 
ing that the appellant received blows one 
the head from a fairly substantial stick we 
think he was justified in defending him- 
self with the only weapon available to him 
at the time. At the sane time we think he 
‘clearly exceeded his rights in giving his 
opponent several injuries, one of them being 
on a very vital part. 

In view of the unsatisfactory nature of 
the prosecution evidence and what we have 
said above as to what probably happened 
we consider that the applicant is 8ntitled 
to the benefit of the 4th Exception and wa, 
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therefore, alter the conviction into ong 
under s. 304 Part I of the Indian Penal 
Code and reduce the sentence to one, of 
seven years’ rigorous imprisonment. 

Z. K. Sentence reduced. 


SHAKALRAJ DAS, ' 


ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No, 298 or 1925. 
July 15, 1925. 

Present :—Mr. Justice Daniels, . 
GHURAHU DAS—APPLICANT 


i VETSUS 

SHAKALRAJ DAS—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), s. 133— 
Nuisance—Obstruction, old, to publig road— Proceed- 
ing under s. 183, whether can be taken. 9 

Section 133 of the Cr. P. ©. is not intended to be 
employed to avoid the necessity of filing g civil suit 
in regard toa construction whiche has been in exist- 


. ence for a long number of years. ip, 61, col. 1] 


Reference made by the Sessions Judge, 
Gorakhpur, dated the 12th May 1925. 


REFERRING ORDER.—This ap- 
plication arises out of proceedings taken by 
a First Class Magistrate under s. 133 of tle 
Or. P. O. The basis of the proceedings wasa 
complaint dated the 29th of March 1928, and 
the final order, which is the subject of the 
present revision, was passed on the 22nd 
of April 1925, The applicant resides in 
village Kumdri. 
lives and a well which he owns are situated 


by the side of a public road running be- 


tween Gorakhpur and Bansi which passes 
through this village. 
referred to above it was alleged that the 
applicant was building his house and in 


doing sò had encroached on a portion of. 
the public road. The firgt step taken on 
this complaint was that the ganungo was 


ordered to make a report after inspection 
of the locality. The ganungo visited the 


spot and after maling some measurements - 


reported that a portion of the appli¢ant’s 
House as well as his well near by covered a 
portion of the public road. lt was admitted 
fn this report that the well had been built 


some 15 or 16 years before, and that the . 


foundations of the walls that were being 
raised by the applicant were old. The 
applidant filed objections to thise report 
challenging the measurements made by 
the ganungo and alleging that the encroach- 
ment had. really been made by the ten- 


“ants who had their fields on the other side 


The house in which he 


In the complaint. 


. 
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of the road. The ganungo was examined the ganungo's' report without sufficient 
as-a witness on behalfof the complainant reasons. The ganungo admits jn his state- . 
andsthe case was- then postponed for record- ment that the applicant’s well is 15 or. 16 
ing. the- evidence of parties. After five years’ old and that his house is in a line 
adjourments the matter was again taken with the well. He admits further that the 
up on the 12th of September 1923. On this foundations of the walls that were being 
date thelearned Magistrate proceeded under raised by the applicant were old. It is- 
s. 139 (a) of the Code to question the ap- further clear from the settlement map: 
plicant as to whether he denied the exist- prepared by the Survey Officer that the: 
ence of the public right in respect of applicant's house and his well stand in 
the road. On. the 15th of September 1923 a line with each other and are beyond the 
the applicant answered the question by limits of the road. The only reason given 
stating that the land covered by his house by the ganungo for rejecting the settle- 
‘was never. a part of the public road, The ment map is that it was probably wrongly 
parties were then ordered to‘produce their prepared on the basis of some entries made 
evidence and after. two adjournments the by the patwari who wasin collusion with 
learned Magistrate decided to inspect the the applicant. There is absolutely nothing 
locality, himself. It appears that he was on the record to show that there was any 
unable tocarry.out his intention until the justification for the surmise made by the 
16th of April 1924, when a fresh ap- ganungo. It appears further from the 
plications was‘made on behalf ofthe com- ganuugo's own statement that the measure 
plainant’ praying for further steps being ments made by him were not based on any 
taken in: the matter. The parties were permanent land-marks. When asked in 
again asked to produce their evidence cross-examination to state what permanent 
which was ultimately recorded after some land-marks he had chosen for making. his 
more adjournments. The matter was then measurements, he failed to mention any, 
argued: and in the course of thearguments On the other hand, the Naib-Tahsildar: 
the learned Magistrate again felt the neces- relied on the settlement map and based 
sity of an inspection of the locality by his measurements on the permanent land- 
some responsible officer. He, therefore, mark of the well which was admittedly 
deputed the Naib Tahsildar to make a built 15 or 16 years ago. Under the cir- ` 
report after inspecting the locality. The cumstances I fail to see the grounds on 
Naib Tahsildar found that.no encroach- which the learned Magistrate accepted the 
ment: had been made by the applicant and’ measurements of the qanungo and rejected” 


reported’ accordingly. The learned Magis- 
trate recorded the evidence of the Naib 
*Tahsildar on the 2156 of October, 1924, and 


those of the Naib-Tahsildar. 
Turning now to the legal aspect of the 
case I find as stated above, that the learned 


again made up his mind to make a per- Magistrate proceeded under s. 139 (a) of, 
sonal inspection of the locality. But for the Code to question the applicant as to 
-some reason or other he could not make the existence of the public right. The 
the inspection, and on the 19th of April applicant alleged in answer to that ques- 
1925 ordered thatsthe matter should come tion that the land covered by his house and 
up bgfore him for final decision on the 22nd well was never a part of the public road.. 
of April'1925: On this date he accepted This’ denial was supported by the evidence. 
the report made-by the qønungo and order- `of the Naib-Tahsildar who had made a per- 
“ed the applicant to remove a portion of his s¢bnal inspection ofthe locality. It is clear, 
house which constituted an encroachment, therefore, that the denial of the applicant 
on the road. Hence the present application was supported by reliable evidence within 
for revision. . the meaning of cl. (i) of s. 189 (a). 
Having carefully perused the record, I* Under the circumstamces the Magistrate 
am of the opinion that the order of the was, in my opinion, bound to stay the pro- ° 
learned Magistrate must be set ‘asideeon ceedings until the matterwas decided by a 
the merits. as well as on the ground of competent Civil Court. 
illegality%. Dealing first with the merits of .Another legal ground on which, in my 
the case I find that thedearned Magistrate opinion, the proceedings must be quashed. 
had two contradictory reports before him. is that the provisions ofs. 133, Cr. P.C., 
One made by theganungo and the othore,do not aply to the facts disclosed in the 
by the Naib Tahsildar, He has accepted „present case. Granting for the purposes 
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‘of argument that the gawngo’s report -is 

‘correct, the fact remains that the encroach- 

‘ment, if anys was made long ago. 1 base 

‘this finding on the admissions of the 

. gqanungo himself to the effect that the 
well ‘is 15 or 16 years old that the house is 
in a line with the well and that the lower 
-portion of the walls, that were being raised 
‘by the applicant, up toa height of about 
three cubits, is old. The powers given to 
“Magistrates ‘under Ch. X of the Cr. P.C. 
‘for dealing with cases of public nuisance 
‘do not, in my opinion, supplant the pro- 
"visions of the civil law and do not justify 
‘an interference in the case of old and long 
standing encroachments. 

“. ‘On the grounds mentioned above I think 
tthe proceedings should be quashed and I, 
‘therefore, submit the record of the case to 
“the Hon’ble High Court with the recom- 


. ‘mendation' that-.the order dated the 22nd 


‘of ‘April 1925, directing the applieant to 
‘remove a portion of his house, should be 
iset aside. The learned Magistrate who 
‘passed the order has left the district on 
leave and his explanation is not, therefore, 
"being submitted with the-record. 


‘Mr. Kamla Kant Varma, for the Ap- 
“plicant. a 

Mr, -Haribans Sahai, for the Opposite 
iParty. 


JUDGMENT.—This isa Reference- by 
the learned Sessions Judge of Gorakhpore 
sasking ‘this Court to set aside an order 
passed undér s. 183 of the Or. P.:C. in 
regard to an alleged obstruction on a public 
road. The learned Sessions Judge has 
given good reasons for setting aside the 
erder. In the first place even on the-finding 
of the Magistrate the alleged obstruction 
“is at least 15 or 16 years old. Section 
133 is not ‘intended to be employed to 
avoid the necessity of filing a civil suit in 
regard to a construction which has been in 
existence for 15° years. In, the second 
place the Naib-Tahsildar who inspected the, 
spot found that there was no obstruction, 
and his report is supported by the settle- 
ment map. The reasons.given by the Magis- 

‘trate for accepting the qanungo’s report 
‘in... preference to that of his superior officer 
which is supported by the Settlement 
Record ara:extremely flimsy. As regards 
#.139-A, I am not sure that the learned 
Sessions Judge has correctly interpreted ' 
the law. .The defendant did not deny the 
pxistenca: of a public road at that eplace; 
he ‘merely denied that he’had encroached 


@ > 
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upon it. The other two reasons given þy 


“the learned Sessions Judge are, however, 


amply sufficient to justify the Magistrate's- 
order being set aside, and I set it aside 
accordingly. 


Z, X. Order set aside. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 238 or 1925. “ 
. May 27, 1925. 
Present:—Mr. Justice Martineau and 
Mr. Justice Coldstream, 
BELI AND OTHERS— ACCUSED— APPELLANTS 
versus  * oe 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 04II—Death 
caused by beating--Offence. . 

Accused, four in number, gave a severe beating to 
the deceased with blunt and sharp edged weapons as 
the result of which he died. The injuries caused to 
the deceased were numerous, but they were nearly 
all bruises and abrasions, mostly on the legs and 
arms and none of them individually amounted to mora 
than simple hurt: 

Held, that the accused were not guilty of murder 
but that they must be deemea to have known that 
by giving the deceased such a beating as they did 
they were likely to cause his death and that, therefore, 
they were guilty of an offence under s. 304-II of the 
Penal Code. |p. 62 col. 2,] 

Appeal from an order of the Sessions 
Judge, Sialkot, dated the lth ‘February 
1925. 

Mr. B. A. Cooper, for the Appellants. 

Mr, Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.—The appellants ‘Beli, 
Bhagta and Jaggu, who are brothers, have 
been sentenced to death for the murder of 
Sucheta, a resident of their village Man, 
who received a Severe beating early on the 
morning of the 2lst September 1924, ‘and 
died soon afterwards before. the arrival of 


the Police who ha@ been informed of the * 


occurrence the same morning by Sucheta’s, 
nephew Mula Singh. The deceased's death 
was due to shock, the result of the injuries 
inflicted whigh were 59 in number. ‘Most 
of the injuries'had-been caused with blunt 
weapons, but a few were incised wounds 
causéd with a sharp weapon. 

The*facts disclosed by the evidgnee are 
as follows:—Suchéta. was ‘working in his 
field when the appellants and one-Shaman, 
who is'said to be ‘absconding, came, Beli 
Armed with an axe and the other three men 


d r 
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‘with dangs, and’ began beating him. 
-People, who were in the neighbouring 
. fields, came up hearing the outcry raised 
:by Bhohdu who was in his field which 
adjoined Sucheta’s. The appellants and 
Shaman went towards them as they ap- 
proached and Sucheta then ran away. But 
his four assailants pursued him and when 
he climbed up a small kikar tree they 
pulled him down, dragged him away from 

the tree and beat him again. 

The case for the prosecution is supported 

by the evidence ofa large number of witnes- 
ses, of whom some depose to having seen 
the appellants and Shaman beat Sucheta in 
his field and others to having seen the second 
attack at the kikar tree. Two of these wit- 
nesses, viz., Mulla Singh whomade the First 
Repart apd Sundar themselves received in- 
juries, being struck by Bhagta when they 
‘interceded for Sucheta. There is also the 
evidence of thee Sub-Inspector of Police as 
to there being signs of astruggle in the 
chari field in which the kikar tree is and 
indications of something having been 
.dragged through the field. 

Beli has pleaded an alibi, but we agree 
with the learned Sessions Judge that the 
evidence produced.in support of it is of no 
value. Jaggu and Bhagta say that the 
formers wife Kishan Kaur was being 
abducted by Sucheta and eight other men 
and that on hearing her cry out they went 
up to rescue her. Jaggu sdys that a free 
fight then took place, whilst Bhagta says 

“that Sucheta grappled with him and threw 
him down and received his injuries from 
his companions. No evidence but the state- 
ment of Kishen Kaur has been produced 
to support their story. It was clearly im- 
possible for Sucheta to have received his 
numerous injurigs in such circumstances, 
when he had so mbny men on his side and 
only two against him. 

It is true that the appellant Jaggu had 


- “19 injuries and Bhagta 5 and that the | 


prosecution witnesses do not account for 
these but the appellants’ injuries were pro- 
bably sustained at the hands of some of the 
people who came to Sucheta’s assistance 
when they heard the out-cry.” Itis at any 
rate perfectly clear that the deceased was 
attacked by the appellants and receivéd his 
injuries at their hands, though the emotive 

for the Sssault has not,been established. 
Whether the offence committed is one of 
murder is more doubtful. Sucheta was 
pentainly given an unmerciful beating bêt 
% . 
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it has to be observed that, although the 
injuries inflicted upon him were so numer- 
ous, no bones were broken and not a single 
one of the injuries individually amounted 
to more than simple hurt. In this respect 
the present case differs from Allah Ditta v. 
Emperor (1) and Samand Singh v. Emperor 
(2) and other such cases in which the injuries 
inflicted were individually far miore severe 
and included many fractures of bones. 
Sucheta’sinjuries werenearly all bruises and 
abrasions, mostly on the legs and arms, and 
it appears to us that if it had been the 
appellant's intention to kill him or to cause 
him such injury as they knew to be likely 
to cause his death or such as was sufficient 
in the ordinary course of nature to cause 
his death, they would have inflicted wounds 
of much more: serious nature. We are of 
opinion, therefore, that the offence commit- 
ted by the appellants is not murder. They 
are, however, guilty of culpable homicide 
not amounting tomurder as they must be‘ 
deemed to. have known that by giving 
Sucheta such a beating as they did they 
were likely to cause his death: 

We accordingly alter the conviction of 
each of the appellants to one of culpable 
homicide not amounting to murder under 
the second part of s. 304, Indian Penal Code, 
and reduce the sentence on each to one of 
ten years’ rigorous imprisonment. 

Zz. K, Conviction altered. 


(1) 81 rig 35; 25 Cr. L J. 947; 4L.L. J. 276; 


A. I. R. (L) 
12) 49 Ind. Oas. 349; 3 P. R. 1919 Cr. 5 P. W. R. 
1919 Cr.; 20 Cr. L. J. 157. , 
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MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 223 or 1924: 
(Criminal REVISION Petition No. 192 
oF 1924.) 

March 13, 1925. . 

Present :—Mr. Justice Phillips. 
PAVAKKAL— CoUNTER-PETITIONER— 

4 PETITIONER 


. Veg Sus 
ATHAPPA GOUNDAN—PETITIONER— 
RESPONDENT. 

Criminal Procedure Code (Act V.of 1695, as amend- 
ed by Act XVIII of 1923), s. 489 (2)—-Order for main- 
tenance of wife—Subsequent decree for restitution of 
conjugal rights against wife—Maintenance, cancella~ 
tion of —Discretion of Court. z Ss : 

Underes, 489 (2) of the Or. P. C., 1898, as amended 
by Act XVIII of 1923, it is competent for a Magistratg 


f9T I. 0. 1985] 
| to cancel or vary an order of maintenance, if he 
. thinks that it should be cancelled or varied in con- 
sequence of anydecision of a competent Civil Court. 
Ifa Civil Oourt has given to the husband a decree 
for restitution and the husband bona fide wishes to 
execute that decree and the wife refuses, that would 

< bea good ground for cancelling the order of main- 

| tenance under s. 468; but where the Court is satisfied 
that the husband did not wish to have. his wife back 
and his object in getting the decree was merely to 
get the maintenance order cancelled, in the exercise of 
the Court's discretion under s. 488 (2), it would! be 

. wrong for the Court to cancel the order for main- 
tenance. 

It is not competent to a husband who obtains 
- against his wife a decree for restitution of conjugal 

rights to impose terms upon her, that she should be 
confined to a portion of the house. If the husband 
wants the wife to come back to him, he must accept 
her and live with her on the ordinary terms of hus- 
` band and wife without alloting her only particular 
rooms in the house. 

In re Bulakidas, 23 B. 484; 12 Ind. Dee. (x. s.) 322, 
i referred to. 

Petition, under ss. 435 and 439 of the 
Cr. P. C., 1898, praying the High Court „to 
_revisean order of the Court of the Joint 
Magistrate, Pollachi, passed in his proceed- 
‘ings in Miscellaneous Case No. 48 of 1923, 
cancelling the order of maintenance issued 
‘by the said Court in Miscellaneous Case 
No. 36 of 1919. | 

Mr. N. A. Krishna Iyar, for the Peti- 
„tioner, : < 

. Mr. S. Muthia Mudaliar, for the Respond- 
“ent. i l 
The Public Prosecutor, for the Crown. 


ORDER.—The petitioner in this case 
‘obtained an order of maintenance’ against 


: the counter-petitioner in 1919. In 1920 the ` 


counter-petitioner filed a suit for restitution 
of conjugal rights and obtained a decree on 
30th June 1922, He put in an application 
for execution on 28th August 1922. On a 
statement being filed by the petitioner, the 
‘execution petition was dismissed. Another 
execution petition was presented on 24th 
February 1923, and it was dismissed ds no 
‘notice was served on the petitioner. Final- 
‘Ty he putin a third petition on 5th Apriè 
1923, and the order on that was as follows:— 
‘“The defendant is not willing to live with 
the plaintiff in the room proposed to be 
allotted to her. The petitioner does not 


press the petition. Hence dismissed”. I ` 


think it is clear from the course of the pro- 
’ ceedings in execution, that the counter- 
etitioner was not at all anxious to get 
“pack his wife to live with him, for, even 
on the last application in which the exe- 


cution of the decree came up for consider- , 


-gtion, it appears that he proposed that 
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the petitioner should live in a separate 
room. The counter-petitioner has a second 
wife and children by her and whea he 
obtained a decree for the restitution of con- 
jugal rights it was not open to him toimpose 
terms upon his wife. Ifhe wanted her to 
come hack to him, he must accept her and live 
with her on the ordinary terms as husband 
and wife and not keep her confined to one 
portion of the house. The counter-peti- 
tioner’s object in getting the decree for the 
restitution of conjugal rights is obviously 
not bona fide, and he did not mean to allow 
his wife to live with him without restrictfon. 
It was found in 1919 that he ill-treated her 
and her children without allowing them 


` food, and the obvious conclusion would be, 


that this suit was filed by him in order to 
evade the order of maintefance and not 
bona fide in order to recover possession of 
his wife. Under s. 489 (2) of the eOr. P. C. 


„as recently amended, it i8 competent for 


a Magistrate to cancel or vary an order of 
maintenance, if he thinks that it should be 
cancelled or varied in consequence of any 
decision of a competent Civil Court. Un- 
doubtedly if Civil Court had given to the 
husband a decree for restitution and the 
husband bona fide wished to execute that 
decree and the wife refused, that would be a 


- good ground for cancelling the order of 
‘“maintenace under s, 488; butin the cir- 


cumstances in this case, where I am. satis- 
fied that the counter-petitioner did not wish 
to have his wife back and his object in 
getting the decree was merely to get the 
maintenance order cancelled, I think that‘ 
in the exercise of the discretion under s. 489 
(2) it would be wrong to cancel the order 
for maintenance. The joint Magistrate in 
cancelling the order gives no reason, except 
that he follcws the ruling In re Bulakidas 
(1) which was decided before the Code was 
amended. Another case has been ited 
before me that I need not refer to it in any 
detail for this partlcular point, namely, the ° 
‘ discretion of the Court under s. 489 (9) was 
hot dealt with there. ° 
- The petition is allowed and the mainten- 
‘ance order js restored. 
V.N. V. Petition allowed. 


(1f 23 B. 484; 12 Ind. Dee. (x. 8,) 322. 
e è e 
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* SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL AppgaL No. 76 or 1924, 
August 17, 1925. 

‘Present :—Mr, Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J. C. 
HYDER—<Accusep—APPELLANT 
versus 


EMPEROR—Orposité PARTY. | 

Penal Code (Act XLV-of 1860), s. £11—Criminal 
Procedure Code (Act V of 1898), s. 284—Receiving 
stolen property—Ingredients of offence—Charge relat- 
ing to-several items forming subject-matter of separate 
thefts, legality of. 

Phe offence of receiving stolen property under s. 411 
of the Penal Code is an offence of receiving a par- 
ticular article of stolen property or property stolen in 
a particular theft and it is necessary that the par- 
ticular article stolen should be alleged to be stolen 
and, if possible, tyaced to its origin. [p. 64, cols. 1 & 2.] 

‘A charge under s. 411 of the Penal Code of having 
racéived six specific animals belonging to five specifie 
-persons apd stolen by five different acts of theft is 
illegal and wholly witiates the trial. [p. 64, col. 2.] 

Appeal. against the judgment of the 


Assistant Sessions Judge, dated the 6th . 


April 1925. 
Mr. Motiram Idanmal, for the Appellant. 
Mr. C. M..Lobo, Acting Public Prosecutor, 
for the’ Crown. 


JUDGMENT.—In this case-we feel _ 


that ‘there -has been a fault in the fram- 
= of the charge which vitiates the whole 
ial. The-amended charge will be found 
‘at page -6 -of the paper: book. The first 
charge (a) refers-to possession by -the ac- 
:cused -of fourstolen-animals—one belonging 
“ -toone person, another belonging to a second 
-person and ‘two remaining belonging ‘to a 
third-person The-second head of the charge 
being that accused was in possession of a 
„stolen horse of Tahil and the third head 
- of “the charge bejng that he was in posses- 
-gion-of-a stolen horse of Udhay Bania. And 
hes charged with having committed: three 
‘separate offences under-s; 411, Indian Penal 


* “Code. 


This seems to us to be an improper 
charge: The offence of receiving: stolen 
. property ‘under s. 4Ł1 is the offence of re- 
ceiving a particular article of stolen pros 
perty or “property stolen in a particular 
theft and the law sayé that not more than 
three offences committed in the same year 
should*pe tried at the same trial. Here 
the fact is that six spegific animal’ belong- 
ing to five specific parsons and stolen by 
five different acts of theft, from-those five 
apetific parsons form the basis of this charge? 
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Therefore, it seems clear that the accused:is 
charged with at least five separate offences 
of receiving stolen property. This is wholly 
illegal. 

All the standard forms require (it is to 
be noted) that in a charge under s. 411 the 
person from whom the property was origin- 
ally stolen’ must be stated if known. This 
is not a case under s. 413 or s. 414 where 
there is no necessity to state specifically 
the origin of the property because the -re- 
tention of stolen property in general is an 
offence. Under s. 411 it is necessary ‘that 
the particular article stolen should be 
alleged to be stolen and if possible traced 
to its origin. 

It is clear, therefore, that this charge is 
not a charge in accordance with law. We 
would point out that the provisions of ’Cr. 
P. ©. limiting the number of charges to 
three are particularly wise and salutary in 
cases such as this. The object of those 
provisions is to prevent any risk of the 
Court being satisfied by anything less than 
complete proof of the offences-charged and 
if the attention of the Court is limited-to 
three offences it is not very likely thatit 
will be satisfied with anything less than 
full proof, But where a great number -of 
charges are brought against an accused 
person, it might very often happen (par- 
ticularly in cases tried by Judges) that 
the accused may be convicted not on actual 
proof of a particular offence but more on 
suspicion and reputation owing to the 

fact that in a great number of cases, 

offences are half proved against him. It 
is, therefore, very important that the Magis- 
trates framing charges particularly if 
offences relating to criminal mis-appropria- 
tion and receiving stolen property, should 
pay attention to this provision of the law. 
They should be very careful to see that only 
three specific offences are charged: against 
the accused if it is to be decided to bring 
ethe charge against him in sucha manner 
and under such a section that it is neces- 
sary to specify the specific offences. The-con- 
dition is totally different when an accused 
person is-charged with commission of those 
offences which do not need specification ‘of 
. particular items of offences. Had the ae- 
cused person in the present case been 
charged under s. 413 or 414 it would have’ 
been quite possible for the Court to con- 
vict the accused in respect of-all these 
-animals without the slightest objection. In . 
that ‘case the retention of each individual 
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animal would not have been the offence 
but evidence of the offence. Similarly in 
cases of a chatge under s, 222, Cr. P. C. But 
that is not the line adopted by the prosecu- 
tion in the present case. 

We think, therefore, that the trial was 
bad, We are asked to consider this error 
to be a mere technicality which can be set 
right under s. 537, Cr. P. C. But we have 
the authority of Subrahmania Ayyar v. 
King Emperor (1) for saying that the trial 
is wholly illegal. And we think, therefore, 
that we must set aside the conviction and 
sentence. 

It is urged that there should be a re-trial. 
Against that it should be re-collected that 
some years have elapsed since the thefts of 
the animals were alleged to be committed 
and three or four animals are claimed by 
the accused as his. Thus it would be neces- 
sary (in order that justice should be done) 
to collect the animals which are the subject 
of the various offences in order that they 
might be identified, and to give the accused 
the opportunity to adduce evidence as to 
ownership. This it would probably be im- 
possible now to do. 

On the whole, therefore, we think that 
the accused should be acquitted and dis- 
charged. 

P. B. A. 


(1) 25 M. 81: 11 M. L. J. 233; 3 Bom. L. R. 540; 
281. A. 257; 5 CG. W, N. 868; 2 Weir 271; 8 Sar. 
P. G. J. 160 P. 0) 


Accused acquitted. 


MADRAS HIGH COURT. 

CRIMINAL APPEAL No. 530 or 1924. 

February 26, 1925. : 

Present :—Mr. Justice Davadoss. 
In re MANNARGAN AND ANoTHER— 
. AccusED—APPELLANTS. 

Criminal trial—Defence Counsel, examination of, 
as prosecution witness without sufficient notice to 
accused—Procedure, legality of. i 
_ Where a Magistrate put the defence Counsel into the 
witness-box on behalf of *the prosecution without 
proper notice to the accused and without allowing the 
accused an opportunity to engage some other Counsel 
to conduct the defence : 

‘Held, that the trial was vitiated by the procedure 
adopted by the Magistrate. [p. 67, col. 2.] a 

It is opposed to all principles of criminal juris- 
prudence for the prosecution to deprive the accused 
suddenly of the service of their Counsel. Ifthe pro- 
socution wants to call the Counsel forthe defence as 


5 


cd 
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a witness on its side, sufficient notice ought to "be 
given to the accused to engage a competent Counsél, 
[p. 66, col. 2.) 

Criminal appeal against an order of dhe 
Court of the Third Presidency Magistrate, 
George Town, Madras, in Case No. 13074 
(a) of the Calendar for 1923 (of Egmore.) 

Messrs. V. L. Hthiraj and V. Rajagopala- 
chari, for the Appellants, 

The Crown Prosecutor on behalf of the 
Crown. 


JUDGMENT.--The appellants have 
been convicted under ss. 457 and 380, 
Indian ‘Penal Code, and sentenced .to 
imprisonment by the Third Presidency 
Magistrate, Madras. The case for the 
prosecution is that atheft of considerable 
property occurred on the 22nd May, 1923, 
and that some of the stolen property was 
traced to be in the possession’ of the 
appellants within six days of the commis- 
sion of the offence. The .Trial “did not 
commence till the middle of last year owing 
to the absence of the appellants from 
Madras. There is a considerable body of 
evidence on the side of .the prosecution. 
In the view 1 take of the irregularities 
in the trial, it is unnecessary to consider 
this appeal on the merits. There were three 
cases before the Third Presidency Magis- 
trate in which the lst appellant was con- 
cerned. Dr. Swaminadhan, Bar-at-Law, 
appeared for the accused in all the three 
cases. The cross-examination of the witness- 


` esin the two other cases was completed 


on 26th June 1924 and all the cases were 
adjourned to 28th June, 1924, as there was 
no time to cross-examine the prosecution 
witnesses in the third case and on 28th 
June 1y24 Dr. Swaminadhan filed state- 
ments of the accused in the two cases and 
showed cause against charges being framed 
in them. After he comfleted his argu- 
ment,, the Prosecuting Inspector was heard 
on the side of the prosecution. All the 
three cases were agjourned to the 3rd of 
July 1924. Late at night on the 2nd July 


` 1924, Dr. Swaminadhan was served with 


an urgent summons to attend the Court 
gf the Third Presidency Magistrate on the 
following day to giveevidencein the third 
ease out of which this appeal has arisen, 
On rd July 1924 the Magistrate dis- 
chargesl the two casesin which the pro- 
secution had been closed and examined 
Dr. Swaminadhan ås a witness for the 
prosecution in the present case. Dr. Swami- 
adhan vefy rightly thought it was pot 


. 


. jn the charge sheet iiled in the case. 


i. e 
proper for him to appear for the defence 
ihasmuch ashe had been examined asa 
witness for the prosecution and ceased to 
appear from the 3rd July. The Magis- 
trate framed a charge against the appel- 
lants on 4th July 1924 There was no 
cross-examination of Dr. Swaminadhan on 
3rd July 1924, as the appellants had no 
Counsel to represent them that day. 


It is contended before me by Mr. Ethiraj 
that the trial has been vitiated by the 
procedure adopted by the Magistrate in 
putting the defence Counsel in tbe box 
without proper notice to the accused and 
without allowing the accused an opport- 
unity to engage some other Counsel to 
condnct the defence on the day on which 
Dr. Swaminadhan was examined as a wit- 
ness, o j 

The Crown Prosecutor urges that the 
Police kad applied for summons on the 
13th of June £924, and that Dr. Swami- 
nadhan must have had information that he 
was going to be examined as a witness 
dnd that the accused have not been pre- 
judiced by the procedure adopted by the 
Magistrate. In order to make clear what 
really happened on the day when Dr. Swami- 
nadhan was examined as a witness, a letter 
of Dr. Swaminadhan written to Mr. Ethiraj, 
Counsel for the appellants, has been produced 
and that letter contains details as to what 
happened. As the Magistrate is said to be 
on leave and as he is not likely to return to 
duty.in a week or two, Ido not thinkit 
necessary to call for a report from him as 
to what happened. I accept as correct 
the statement made by Dr. Swaminadhan in 
his letter to Mr. Ethiraj as they are borne 
out by the records in the case. i 


-The question is whether the trial has 
been vitiated by*the procedure adopted by 
the eMagistrate in this case. Dr, Swami- 
nadhan was not mentioned as a witness 
If 
the prosecution thought that Dr. Swami- 
naddhan’s evidence would materially help 
the case against the accused, one would 
naturally expect his name to be found in 
the charge sheet. If the Potice came to 
know after the charge sheet was filed that 
Dr. Swaminadhan could give material 
evidence against the accused, he should 
have been cited atthe earliest opportunity 
so as to allow the accuséd reasonable time to 
engage the services of a competent Counsel, 
Rrogecution witnesses Nos, 1 to 7 were exe 


Tit ré MANARGAN. 
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mined-in-chiefon 3rd May, 1924, P.Ws. Nos.8 
to 100n 16th May 1924, P. Ws. Nos. 11 and 
12 on 23rd May 1924, P. WseNos.13 and 
14 on 3ist May 1924 and P. W. No. 15 on 
6th June 1924. There were thus five hear- 
ings before 3rd July 1924. There is 
nothing to show that on any one of these 
dates the accused were informed that 
their Counsel was. going to be called as 
“a. witness on the side of the prosecution. 
The fact that summons was served upon 
Dr. Swaminadhan lateat night on the 2nd 
of July throws suspicion on the bona. fide- 
of the Police in calling Dr. Swaminadhan. 
as a witness for the prosecution, and this 
ig strengthened. by the fact that his evi- 
dence does not materially help the pro- 
secution. The conduct of the Police is 
highly reprehensible in applying to the 
Magistrate at a late stage ofthe case to 
summon the Counsel for the accused as a 
witness for the prosecution. In the circum-- 
stances of .the case, I cannot but consider 
that the Police have been guilty of. a very 
mean and dirty trick in serving the suim-. 
mons upon Dr. Swaminadhan the night be- 
fore the day to which the case against the. 
accused- stood -adjourned. It. is a matter 
for surprise that a Magistrate -of consider-- 
able experience like the Third Presidency | 
Magistrate should have so far yielded to 
the influence of the Police as to summon 
the Counsel for the defence as a prosecu~ 
tion witness without giving due notice to. 
the accused so thatthey might engage a 
competent Counsel: ‘The Crown Prosecutor. 
urges that as the accused cross-examined - 
the prosecution witnesses on 15th August, 
1924, they would not have been prejudiced 
by the action of the Magistrate. This 
argument overlooks the fact that the ser- 
vices of a Counsel are very fecessary when 
witnesses are examined-in-chief to check 
not only leading questions but to prevent 
irrelevant evidence being recorded. If the 
rosecution wants to call the Counsel for 
the defence as a witness on its side suffi- 
cient notice ought to be given to the 
accused jo engage a competent Counsel, Į 
consider it to be very reprehensible to” 
call a Counsel ‘who fs actually defending. - 
an accused person as a prosecution wit- 
ness. Such a course not only affects the 
proper conduct of the defence but it 
gives a handle to the prosecution to pre- 
vent a Counsel who is well acquainted 
with the facts of the case from conducting’ 
the defence, Tho Crown Prosecutor relies’, 


“~ 


(944, 0, 1938) 


upon Weston v, Peary-Mohun. Das (1) and 
contends that it is not incompetent fora 
Counsel toegive evidence in the case in 
which he is briefed. The question here is 
not the competency of a Counsel engaged 
in a case to give evidence forone party 
or the other. The real question is, whe- 
ther a Counsel, who is conducting the 
defence of the accused and who is well 
instructed and is well-acquainted with the 
facts of the case could be suddenly called 
upon to give evidence for the prosecution 
without safeguarding the interests of the 
accused by giving ample time to the accused 
to engage the services of a competent Coun- 
sel. Even if time be granted to the accused 
to engage some other Counsel, I consider it 
very reprehensible tacticsfor the prosecution 
to call the Counsel who is actually conduct- 
ing the defence as a witness for the prosecu- 
tion in the middle of the case. The pro- 
secution if it thinks that the evidence of 
a particular individual will prove the case 
against the accused, his name should be 
mentioned in the chargesheet and ifthe 
Police get information ata later stage that 
important evidence is likely to be got 
from the defence Counsel, the Police should 
make an application at the earliest oppor- 
tunity so that the defence may not be 
prejudiced. In this case, Ihave not the 
slightest hesitation in holding that the 
method pursued by the- Police and the 
action of the Magistrate in putting Dr. 
Swaminadhan in the witness-box on the 
day he appeared to conduct the defence 
of the accused has vitiated the. trial, and 
it is unnecessary to consider whether the 
„accused have been prejudiced or not. It 
is opposed to all principles of criminal 
jurisprudence for the prosecution to de- 
prive the accused suddenly of the service 
of their Counsel. The argument that Dr, 
Swaminadhan could have appeared for the 
accused after that date is untenable, for, 
it is against the etiquette of the bar that 
a Counsel should give evidence in the casé 
in which he is engaged as- Counsel, and 
no self-respecting Counsel would like to 
conduct a case for the defence after having 
been called as a witness for the prosecu- 
tion. Iconsider the conduct of Dr. Swami- 
nadhan in retiring from the case as the 
only proper course open to him. I cannot 
too strongly condemn the action of the 
Police in calling Dr. Swaminadhan as a 


" (J) 23 Ind, Cos, 25; 40 0, 898; 16 O, W. N°185. 
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prosecution witness after knowing probably. 
that the other cases against the accused 
were collapsing; and the action of the- 
Magistrate in allowing himself to ‘be a 
tool in the hands of the Police and in 
framing a charge on the 4th before the 
cross-examination of Dr. Swaminadhan was 
completed, is open to grave censure. 

There are other irregularities in the 
trial, such as the admission of inadmis- 
sible evidence like Exs. I and IL. 
Taking all the circumstances into consider- 
ation, I consider the trial has been vitiated 
by the procedure adopted by the Magis- 
trate; and there is no other course open 
but to set aside the conviction of the 
appellants and to direct that they be tried 
by the Chief Presidency Magistrate. 

V. N. V. Conviction set aside ; 

ZK: Re-trial' ordered. 


mami amine 


ALLAHABAD HIGH COURT. 
Criminal Rurerence No. 328 oF 1925. 
July 7,1925. | | 
Present:—Mr. Justice Banerji. 
JAIRAJ SINGH—Accusup—APrLicant 
versus 
_. BANSI—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), s. 250— 
Report made to’ Police-—Acquittal of accused—Case 
held to be false and frivolous—Compensation, award 
of, legality of—Order awarding compensation signed 
separately, effect of. 

Where a proceeding taken by a Magistrate to award * 
compensation’to the accused under s. 250 of the Cr: 
P. O. is a continuation’ of the original proceeding: 
against the accused, no objection can be taken to the 
proceeding merely on the ground that the Magistrate 
has signed two separate orders, one in respect of the 
acquittal of the accused and the other directing pay- 
ment of compensation to hint. Tp. 68, col. 1.] 

Where a report is made to the Police whigh is 
false, frivolous or vexatious with the intention that 
action should be taken against the persons mentioned 
in the report, there i@nothing to prevent the Magise . 
trate who tries the case to award compensation to the 
gccused under s. 250 of the Cr. P. ©. against the 
person who made the report. [p. 68, col. 2.] 

Reference made by the Sessions Judge, 
“Moradabad, dated the 11th May 1925. 

Mr. Kashi Narain Malaviya, for the Ap- 


plicgnt. 
The Assistant Government Advocate, for 
the Crown. . 


JUDGMENT.—On the 15th of March 
1925 one Jiraj Singh madea reportat the 
Police station Bachraun, PBA Moradabad, 


68 ° 
that Bansi and three others had stolen 8 
bundles of sugar cane seeds belonging to 
him., The report ends up by sayirg “Mera 
dawa in charon par hai; tahgqigqat chahta 
hun.” After anenquiry by the Police the 
accused came up before a Magistrate of 
the First Class at Moradabad, who on the 
23ced of April, 1925, held that the case was 
a false and frivolous one and being of 
opinion that the complainant should pay 
compensation to the accused, immediately 
asked Jiraj Singh, who was present in Court, 
why he should not pay compensation to the 
accused for having brought a false and 
frivolous case. Jiraj not being ableto show 
cause, he directed Jiraj to pay Rs. 50 as 
compensation to Bansi. Jiraj went up in 
revision before the learned Sessions Judge 
of Moyadabad.eHe has referred the case 
to’ this Court with a recommendation that 
the order directing compensation should be 


set aside, as it iseillegal and as nocompen-: - 


sation can be given in cases instituted on 
a Police report. 


The learned Vakil for Jiraj has put for- 
ward two contentions in support of the re- 
commendation. 1 will deal with the second 
first, namely, that, as the Magistrate did not 
in the same order, by which he acyuitted 
the accused, order compensation to be paid, 
that order was illegal. In support of his con- 
tention he has cited two cases, namely, In the 
matter of the Complaint of Safdar Husain 
(1) and Ram Singh v. Mathura (2), Lam of 
opinion that neither of these cases have any 

_ application to the facts of this case. On the 
23rd of April the learned Magistrate in 
Continuation of his order direcling the 
acquittal of the accused asked the complain- 
aatif be had any cause to show, and im- 
mediately thereafter passed the order. This 
was a continuation of the same order; to my 
mind if instead of signing his order at 
two places he has signed hisorder at the 

. very end, there could have been nothing 

to say; but in the cases cited the proceed- 
ing which was taken by the Magistrates 
was quite a separate, proceeding from that 
which terminated the criminal case. No. 
objection can to my mind betaken when 
really the proceeding taken by the Magis- 
trate to award compensation is a contiaua- 
tion of fhe original proceeding against the 
accused,*who was tried for the offence. I 


(1) 25 A. 315; A. W. N. (1903) 57, 
(2) 14 Ind. Qas. 599; 84 A. 854; 9A, Bi J. 308; 13, 
or. B. J. 247. $ 
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am, therefore, of opinion that there is no 
force in this contention, 

The other pointtaken is that, when a man 
goes and makes a report to the Police, how- 
ever, false, frivolous, mischievousand malici- 
ous that report may be, no compensation can 
be awarded to the accused. Now, as tbe law 
stands, compensation can be awarded for 
false, frivolous or vexatious accusations in 
any case which is instituted upon complaint 
or “upon information given to a Police 
Officer.” Iam unable to follow the argu- 
ment that making a report to the Police 
is not giving an information to a Policé 
Officer. Inthe present case I have the actual 
words of the complainant, in which he asks 
the Police to take action. The action was 
taken and I cannot say why, when the Legis- 
lature used the words “upon information 
given to a Police Officer” and when a report, 
which was false, frivolous or vexatious, was 
made to the Police with the intentthataction 
should be taken against the accused persons, 
the Court is incompetent to award com- 
pensation. Mr. Malaviya has referred to 
Ishri v. Bakhshi (3), Queen-Empress v, 
Polavarapu (4), King-Emperor v. Habib (5) 
and Sarjug Prasad Singh v. Emperor (6), 1 
have examined all these cases. The first two 
cases were decided when the words “upon 
information given to a Police Officer” formed 
no part of the corresponding section of 
the Cr. P. C. The facts. of the other two 
cases are clearly different, and | am of 
opinion ‘that neither of those cases have 
any application upon the facts.. In the 
case of Sarjug Prasad Singh v. Emperor (6), 
the following sentence in the judgment of 
the Court supports my view, namely that,” 
ifa person makes a report to the Police 
which is found by the Magistrate to -be 
false, frivolous or vexatious a Magistrate can 
direct compensation to be paid. The sen- 
tence 1 refer to is ‘There is nothing before 
us to justify the conclusion that the insti- 
éution of the proceedings against the accus- 
ed persons was due to any action taken by 
the petitioner.” 

The resultis that Iam not prepared’ for 
the reasons given above to accept the re- 
commendation of the Court below. 

Z. K. Order accordingly, . 
PAY, 6 A. 98; A. W. N. (1883) 224; 3 Ind. Dee, (N.-8,) 

(4) 7 M. 563; 2 Ind. Dec. (N. 8.) 974. 

(5) A. W., N. (1901) 142, 


(6) 35 Tod, Cos, 812; 1 P, Lu J. 106; 17 Or, I 
336; 3 PL. W. 69, nL, J 
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-' SIND JUDICIAL COMMIS- 

i SIONER’S COURT. 
CRIMINAL APPLICATION No. 113 or 1925. - 
July 21, 1925, 

Present :—Mr. Kennedy, J. C., and 
Mr. Raymond, A. J. O. 
JAMNA wipow or TIKAMDAS— 
APPLICANT 
versus 


EMPEBROR—-Opposits Party. . 

Criminal Procedure Code (Act V of 1898), s. 491— 
Extradition Act (XV of 1908), s. 18—Habeas corpus 
proceedings, nature of —Jurisdiction, of High Court— 
rie for offence not mentioned in treaty, legal- 
ity of. ; 

Proczedings by way of habeas corpus are proceed- 
ings calling upon a person having custody of a 
prisoner to produce him and demonstrate under what 
authority he holds him in custody. If the authority 
be a legitimate authority binding on the officer com- 
plying with it, he is bound to obey the order of that 
authority and the Court cannot interfere. All that 
the Court can do isto see that there is no patent 
defect visible in the authority by which the person 
having custody detains any person. "p. 70, col. 1.] 

There is no derogation of the rights of the parties 
to a treaty by allowing one Government with the con- 
sent of. the other to.obtain extradition of a criminal 
who has commitied an offence not mentioned in the 
treaty. [p. 70, col. 2.] 
. A Government or a State is entitled, if it so wishes, 
to hand over persons subject to the law of another 
State at the request of that State. There is, in sucha 
ease, no d2rogation to the Sovereign rights of either 
party. 
is that the Act shall not work against the will of 
eithar party soas unduly to impose any liability on 
such party. It doss not prevent their co-operation in 


a friendly action according to the comity of nations, 


[ibid] 
Application under s. 491, Cr. P. O. 


cant, 
* Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 


JUDGMENT.—In this case a warrant 
was issued by the Resident, Western Raj- 
putana States, dated the 16th of May 1925 
at Mount Abu. The Additional District 
Magistrate of Karachi arrested thereunder 
one Jamna widow of Tikamdas. At thé 
moment Jamna was a witness in a crimi- 
nal case pending in the Court of the 
City Magistrate, Karachi, against’ one Raju 
under ss. 498 and 494. In that case the 
evidence of Jamna was considered im- 
portant. The Additional District Magis- 
trate, therefore, after taking her statement 
as required under the Indian Extradition: 
Act released Jamna on bail. 

Jamna now comes here under s. 491 of 
the Or.. P. C., asking that Jamna be 
brought up before this Court to be dealt 


. 


e 


JAMNA V, EMPEROR, 


All that s. 18 of the Extradition Act provides” 


Mr. Rewachand Vassanmal, for the Appli- 
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with according {to law. The proceeding 
now pending before us is of the nature 
of a habeas corpus and we have jurisdic- 
tion to pass such orders as may be 
necessary under s. 491 provided the con- 
ditions exist which render it necessary for 
us to pass such orders. It is not quite 
clear to us. why Jamna is on bail and 
on what authority the Magistrate had 
released her on bail. But we are not con- 
cerned with that at present. Because if 
the Magistrate is wrong in his order 
releasing Jamna on bail, the only order 
that could be passed would be one direct- 
ing him to execute the warrant issued by 
the Resident, Western Rajputana States 
and that is not the relief asked for by 
Jamna. It is doubtful whether the exercise 
of the jurisdiction of this Cort is 
necessary where the person detained is 
on bail. ‘But that questign neet not be 
discussed. because we think the applica- 
tion must fail on other grounds. 

It is alleged that there are grave in- 
formalities connected with the proceedings 
of this case. It is stated that the applicant 
is a Marwari Brahmin woman whose 
family home is Jasalmere but that she 
has long been residing in Hyderabad and 
in Karachi and it is said that she recently 
became a Muhammadan and had married 
a local Muhammadan. It is said that this 
apostacy has -excited considerable indigna- 
tion amongst the Marwari Brahmin com- 
munity both here and at Jasalmere and 
that in order that the woman may 
be brought back to Jasalmere and to 
obtain her removal from British India a 
collusive and fraudulent accusation of 
theft has been brought against her in 
Jasalmere in respect of acertain incident 
which took place some Years ago and that 
the Jasalmere Judicial Authorities have 
been deceived and that they in their turn 
unintentionally «gnisled the Resident, 
Western Rajputana States and that ke has 
issued the warrant without due enquiry. 
These are mere allegations. We hesitate 
ato believe that any such series of frauds 
“has been committed but in any case, we 
are of the opinion, it is not for us to 
loo into this matter. No doubt. if the 
Magistrate has any reason to suppose that 
any further enquiry should be made 
before executing thé warrant, he will report 
the case under s.8 (a). We have no doubt 
ethe right of asylum in British India would 


not be violated with impunity. But that 


isa matter purely for the discretion of 
the Magistrate and for the Local Govern- 
ment. We cannot ourselves issue any 
orders in that purely executive matter. 

‘Assuming that the accused person is in 
custody all we have to do is to see that 
she is under custody under a lawful 
warrant. Now, this warrant is signed by 
a ‘person having authority to sign the 
warrant. (vide s.7 of the Indian Extradi- 
tion Act). The warrant ‘is also addressed 
to the right person because under the 
Cr.. P. O., “District Magistrate’ includes 
an Additional District Magistrate. The 
warrant also refers to an extraditable 
offence as defined in the First Schedule of 
the Act. 

We „are invited to investigate into the 
proceedings of the Resident, Western 
Rajputang States. But, in our opinion, 
we have no power to make such an in- 
vestigation. The proceedings by way of 
habeas corpus are proceedings calling 
upon a person having custody of a prisoner 
‘to produce him and demonstrate under 
what authority he holds him in custody. 
If the authority be a legitimate authority 
binding .on the officer-complying with it, 
he is bound to obey the order of that 
authority, and the Court’ cannot interfere. 
All this Court can do is to see that there 
is no patent defect visible in the author- 
ity by which the person having custody 
detains any person. Had it for instance 
been the case that the warrant was not 
‘issued over the name of the Resident but 
over that of some inferior agent or had 
the warrant not been duly sealed or had 
it been directed to a wrong officer, then, 
no doubt, the warrant being informal 
would not justify the detention of the 
petitioner. : 

Aguin if the warrant had directed the 
arrest of a European British subject, and 
‘such a person were sô detained that 
again “will be an error which we will be 
entitled to correct. 


mentions an offence which is not an 


extraditable offence within the meaning « 


of the Act, there again the warrant would 
have been invalid, and this Court would 
have directed that the person detaified 
should he set at liberty. But furtherethan. 
this we 40 not-think that the aid of this 
Court can be invoked. 
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Or again if a warrant: 


(91 I. ©. 1925} 

offence under the First Schedule of the 
Act, yet it is not an extraditable offence 
under the treaty with Jasalmere and 
there is a provision in the Extradition Act 
that the Act shall not work in derogation 
of any treaty between British India and any 
Indian State. But there is no-derogation 
of the rights of the parties to the treaty 
of Jasalmere by allowing one Government 
with the consent of the other to obtain 
extradition of a criminal who has com- 
mitted.an offence not mentioned in the 
treaty. -It often happens that extradition 
is granted-in special cases between States 
who have no general treaty.. of extradi- 
tion whatsoever. Volenti non fit injuria— 
A Government or a State is entitled if 
it so wish to hand over persons subject 
to the law of another State at the request 
of that State. There is here no deroga- 
tion to the Sovereign rights of either 
power. All that the section provides is 
that the Act shall not work against the 
will of either party so as unduly to impose. 
any liability on such party. It does not 
prevent their cooperation in a friendly 
action according to the comity of nations. 
There is thus no ground for saying that 
under s. 18 of the Indian Extradition 
Act the warrant is invalid. It would, no. 
douht, be otherwise if the offence. under 
which the warrant is issued had not been. 


‘an extraditable offence. 


- On the whole, therefore, we ‘find our- 

selves unable to interfere and must reject: 

this petition.. ` 
P. B. A. 


4. K. Petition rejected, `. 


-LAHORE HIGH COURT. _ 
CRIMINAL Reviston No. 496 oF 1925. 
e May 15, 1925. 
Present:—Mr. Justice Harrison. 
ISMAIL—PETITIONER 
. versus 
EMPEROR— RESPONDENT., 

Penal Code (Act XLV of 1860), ss. 108, 804, 442— 
Enclosure forming part of house, whether building— 
Burglar discovered in house at night—Death caused 
by blows on head—Right of private defence, whether 


exceeded—Offence. : ; 

An enclosure surrounded on all four sides by a, 
wall, entrance and exit from which is effected 
through a gate which is kept locked at might, and 


It was urged that there was an inform- which fortis an indivisible part of a resicential house 


ality, patent on tie face of the warrant 


because -although theft-is an extradftable , 


is a.“building” within the meaning of s, 442 of the’ 
Penal Oode, < ` k fe na ; $ W È 


rd 


` DLI 0.19857. 


Sheva: v. Empress,-35 P-R. 1879 Cr., followed. 
“Kokmiv. Empero, 26 Ind. Cas.. 305; 208 P. L..R 


1915; 24 P. R..191% Gr; 16-Cr. L.J. 1 and Sünder v. : 


Emperor, 49 Ind. Oas. 864; 56 P. L. R. 1919; 20 Cr. L. 
J.-240; 11 P. W. R. 1919 Or., distinguished. 


“Accused-was awakened in the middle of the night - 


by the sound of movements in an enclosure adjoining 
the room where he was sleeping. On getting’ up he 
found a man inside the enclosure and in the scuffle 
which-ensued he killed him .by striking him on his 
head three times with his stick: . 

- Held; (1) that although the deceased had been 
guilty of the offence of house trespass the offence had 
been completed once: the deceased had effected his 
entry into the enclosure and the accused was not, 


therefore, entitled .to the exercise of the right of 
piivate defence under the provisions of s.103 (2) of 


the Penal Code; | . 
(2) that accused having’ found a burglar in his 


house in the middle of the night in a dark room had. 
every reason to suppose-that the-burglar had commit- 


ted theft or was going-to do so and that if he met 
him the burglar would -presumably strike hint and 


that inasmuch as the accused.could not know ‘in the. 


dark whether the burglar was, armed or, not, it could 
not be said that he had exceeded his right, of private 
defence by striking the burglar three times and render- 


ing him incapable of doing any further injury to- 


his person or:property and that the act of the accused 
was covered 


no offence. 


_ Application for revision ofan order of 


the Sessions Judge; Ferozepore, dated the 
23rd January 1925, affirming that of the 
Magistrate, First Class, Ferozepore, dated 
the 27th November 1924. 


“ Sardar Tara Singh, for the Petitioner. 
“Tala Anant Ram, ‘for the Government 
Advocats, forthe Respondent... 


.. SUDGMENT.—The facts of this case 
are that one Ismail and Dula, his brother, 
were waked: up in- the middle of night by 
the sound of movement in the wara adjoin- 
ing the room where they were sleeping. 
They got up and founda man Sardara inside 
the wara, and, in the scuffle which ensued, 
Ismail. killed him by striking him on the 
head with his stick. He has -been-convicted 
under s. 304 and sentenced to four years’ 
rigorous imprisonment and his conviction 
and sentence have been upheld by the learn- 
ed Sessions Judge, who found that he had 
exceeded the right of private defence of his 
person and property ab three blaws were 
found to have been inflicted on the head. 

It was urged before the Trial Court and 
the Sessions Judge that s. 103, Indian Penal 
Code, applied asthe man who was killed was 
csmmitting or had committed the offence. of 
house-breaking. -Both the lower Courts have 
held that the offence of house-breaking was 
not committed. The Bessions Judge has 


ISMAIL V. EMPEROR, - - : 


; by the provisions of cl. (4) of s. 103 of, 
the Penal Code and he had consequently committed 


. 


7i- 


followed Kohmi-v. Emperor (1) and Sunder 
v.-Emperor (2), but-his attention does not 
appear to have beén drawn to Shera v, Efa- 
press (3) which ruling, it appears to me, 
exactly covers the facts of this case, while 
those relied on do not, The map and the 
evidence show that this so-called wara 
forms an indivisible part of the building 
which constitutes the house of the accused, 
It fills up a corner, it is surrounded on all 
four sides by a-wall, entrance and exit are 
effected through: a small: gate or phalla 
which is kept locked at night, and the 
thief Sardara- must have effected his en- 
trance by scaling the wall. 
Kohmi y. Emperor (l) nor in Sunder v, 
Emperor (2), did the enclosure in question 
form part ofa building. In Sunder v. Em- 
peror (2), the wall did not go the whole'way 
round, and in the earlier ruling the wara 
was of the common type of ap enclosure for 
cattle out in the fields. Here, the enclosure 
is for practical purposes one of the rooms 
of the house; from it other rooms open 
and, although it has-no roof, it is an 
integral part of the building. The facts 
are identical with those of Shera v. Em- 
press (3). Following the decision of the 
majority of the Judges, who decided that 
case, I hold that here also the enclosure in 
question is a partofa building. 

“While, however, itis clear that the man 
Sardara committed the offence of house- 
breaking, the question still remains whether 
s.103 or rather s. 103 (2) applies in its entirety: 
“TI think not. The right of private defence 
of property extends to the voluntary caus- 
ing of death, if the offence, the committing 
of which occasions the exercise of the 
right, be one of certain offénces including 
house-breaking by night. In this case that 
offence had been completed once the burg- 
lar got over the wall, and it was past history. 
It could not be said to occasion the exercise 


of the right.of privase defence. It is, there- 


fore, necessary to see whether the apprehen- 
sion of what was going to happen justified 
the accused in acting as he did. All that 
he knew was that a burglar was in his 
house in the middle of the night in a dark 
room, He had every reason to suppose that 
the Wurglar had committed theft or was 
going te do so and that if he (the owper of 
® 


(1) 26 Ind. Cas. 305; 208 P. L.R. 1915; 24 P. R. 
1914 Or.; 16 Cr. L.J. 1. 

(2) 49 Ind. Oas. 864 P. L. R. 1919; 20 Cr. L, J. 240; 
if P. W. R. 1919 Cr. h 
~(3) 35 Py R.1879 Cr. T Sets 


Neither in- 


18." 


NATHOOMAL V, EMPBROR. 


the-house) met him he would presumably | 


strike him. He could not know in the dark 
whether the burglar was armed or not and 
taking everything into account.I do not 
‘think that he exceeded his right of private 


defence by striking the burglar three times _ 


and rendering him incapable of doing any 
further injury to his person or property. I 
find, therefore, that the right of private 
defence was not exceeded and that the case 
fulfils the requirements of s. 103 (4), though 
7 does not fulfil the requirements of s. 103 


I. accept the revision and acquit the 
petitioner. 


2. K, Revision accepted, 


erea warana, 


. A 
. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CURIMINAL Rererence No, 96 oF 1925. 
July 27, 1925. 

Present:—Mr. Kennedy, J. C., and 

Dr. DeSouza, A. J. C. 
NATHOOMAL AND OTHERS—APPLICANTS 
VETSUS 
EMPEROR—Opposire Parry, 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer of case—Application direct to High Court, 
whether competent—Intention to apply for transfer 
notified—Court, whether bound to postpone case- - 
Practice. 

An application under s. 526 (8) ofthe Cr. P. C. 
for a transfer of acriminal case pending before a 
Subordinate Magistrate lies direct to the High Court 
and it is not necessary that such an application should 
be made inthe first instance to the District or Sub- 
Divisional Magistrate under s.528 of the Cr. P. 0, 
[p. 73, col 1] 

In re Fouseca, 6 Bom. L. R. 480; 1 Cr. L. J. 589, 
not applied. °, 

Dhone Kristo v. King-Emperor, 6 C. W. N. 717, 
referred to. 

Whenever an intention to make an application under 


' , 8.926 of the Cr. P. C. is nogified to the Court, the 


Magistrate is not bound to adjourn or postpone the 
case unless he is satisfied that the accused person has 
a bona fide intention to make an application to the 

High Court. [p. 74, col. 2.] 
Joharuddin Sarkar v. Emperor, 310. 715; 80. W. 
N. 910; 1 Cr. L. J. 804, relied upon. + i 
Queen-Empress, v. Gayitri Prosunno Ghosal, 15 C. 
455; 7 Ind. Dec. (x. s.) 888 and Gunamony Sapui v. 
Queen-Empress, 3 C. W. N. 758, referred to. ° 
Per Kennedy, J.C.—A Magistrate must wot, how- 
ever, reflygse an application for adjournment under 
s. 026 (8) of the Cr. P. C, om conjectural grounds. It 
is only in a case where the circumstances existing at 
the time of the filing of applications are such that it 
is ae clear to the Magistrate that theré is no bona fi@e 
intention of applying for transfer that he can refuse 
e 


[91.1. ©. 1928) 


to adjourn. Andifhe does so refuse to adjourn, he 
must take care that he passes no final or penal order 
against the applicant until the appl®ant has had a’ 
reasonable opportunity of demonstrating by making . 
an application for.actual transfer that his intention , 
did really exist. A Magistrate should also remember 
that shuuld he refuse such an application and should 
the applicant eventually make an application to the. 
High Court, it is probable that whole of the proceed- - 
ings subsequent to that application might be. held to 
be void even if the High Court came to the conclu-. 
sion that there was no ground for transfer. [p. 75, col. 
1, 
Reference 


made by Mr. DeSouza, A. J. C., 
Sind. : à 


Mr. Nihcheldas C. Vazeerani, 
Applicants. : 
Mr. C. M. Lobo, Acting Public Prosecutor, | 
for the Crown. 
JUDGMENT. 

De Souza, A, J. C.--The first question ` 
referred to the Bench is whether an applica-. 
tion under s. 526 of the Cr. P. ©. for a> 
transfer of a criminal case pending before’ 
a Subordinate Magistrate lies direct to the 
High Court or whether an application. 
should be made in the first instance to the’ 
District or Sub-Divisional Magistrate under’ 
s. 528 of the Cr. P. O. ` 

-In In re Fouseca (1), the Bombay High 
Court held that ordinarily the High Court 
would not transfer a case pending before a: 
Subordinate Magistrate unless the party. 
applying for the transfer has moved the- 
District Magistrate before going to the 
High Court. That, however, was a decision 
given before s. 526 (8) was amended by, 
Act XVIII of 1923. Under the amended- 
clause it is open to the Public Prosecutor or 
the complainant or the accused person at: 
any stage in the course of an enquiry er: 
trial and not necessarily before the ecm- 
mencement of the hearing, as under the old. 
law, to notify to the Court his intention to 
make an application and the Court is bound; 
to adjouin the case for sucha period as will 
afford a reasonable time for the application: 
to be made. andan order to be obtained: 
therecn. All proceedings held by the. 
Magistrate after the accused notifies his, 
intention would be void. Under the old 
section it is doubtful whether the Court 
was bound to adjourh after an application 
for transfer was made under s. 526. The 
section requized that the Court should exer- 
cise the powers of postponement or adjourn- 
ment given bys. 344 in such a manner as 
will afford a reasonable time for an applica-, 
tion being made to the High Court and an 


(1) 6 Bom. L. R. 480; 1 Cr. J. 589, 


for the 


[91.1. O. 1925] 


order being obtained thereon, before the 
accused is called on for his defence. The 
postponement was no part of the essence of 
the'obligation laid upon the Court. The 
essence of the obligation was that the 
party should have a reasonable time 
to move the High Court and obtain 
its orders, In any case it was com- 
petent to the Magistrate before grant- 
ing an adjournment to proceed with the 
case upto the point at which the accused 
would be called on for their defence. And 
thetrial was good and.valid in every case 
at least upto the close of the case for the 
prosecution: Dhone Kristo v. King-Em- 
peror (2). 

If the District or Sub-Divisional Magis- 
trate is to be moved in the first instance 
before an application under the section as 
amended is made to the High Court, it 
would follow that the trial would have to 
be adjourned for a period sufficiently long 
to enable the applicant to obtain an order 
of the District or Sub-Divisional Magistrate, 
under s. 528, Cr. P, C., and if that order is 
unfavourable to obtain an order from the 
High Court. Again the anomaly would 
result that while s. 528, Cr, P. C., does not 
provide for a compulsory adjournment of 
the trial. s. 526 (8) renders an adjournment 
imperative, ; 

Itis only by notifying an intention to 
apply under s. 52dof the Cr. P. C., that a 
party aggrieved can obtain an adjournment. 
An application under that section lies direct 
to the High Court. There is nothing in 


.the Statute which renders it necessary to 


move the District or Sub-Divisional Magis- 
trate in the first instance. If the High 
Court cannot be moved until an order 


-is obtained from the District or Sub-Divi- 


sional Magistrate, the trial will be unnéces- 
sarily delayed. 

We would, therefore, answer the first 
question referred to us by saying that an 
application under s. 526 of the Cr. P. O. for 
a transfer of a criminal case pending before 
a Subordinate Magistrate lies direct to the 


“ High Court and it is unnecessary that such 
an application shoyld be made in the first » 


instance to the District or Sub-Divisional 
Magistrate under s. 523 of the Cr. P. C. 
The next question referred to us is whe- 
ther the Court is bound to adjourn or post- 
pone the case whenever an intention tn 
make an application under s. 526 is notified 


(2) 60, W.N, 711. 
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to the Court, even though there is no bona. 
fide intention to maks the application and 
the intention is notified merely for the 
sake of delaying proceedings. Instances 
of gross abuse of the provisions of this 
section are referred to in the order of 
reference Cases are brought to notice in, 
which an intention to apply is notified 
merely because it does not suit the con- 
venience of the Pleader to attend a hearing 
or because the party does not wish a par- 
ticular witness who was shortly leaving the 
jurisdiction of the Court to be examined: 
Not infrequently criminal trials have been 
unnecessarily held up because of successive 
notifications by each of several accused 
persons on the same grounds or by several 
notifications from the same accused person: 
The Magistrates conceive that they are bound 
to grant an adjournment whenever an inten- 
tion to make an application is notified, 
And at the adjourned date of héaring in a 
considerable number of cases the accused 
or his Pleader intimates to the Court that 
he has in the interval abandoned his inten- 
tion to make the application and the trial 
may be proceeded with. 

In this class of cases it is clear that there 
never was a bona fide intention under s. 526 
of the Cr. P. C, but merely a pretence. 
There was no real ‘intention to make an 
application under the section” to quote the 
words of cl. (8). The qnestion was con- 
sidered by ‘Pratt and Handley, JJ., in 
Joharuddin Sarkar v. Emperor (3) who 
observed as follows :— 

: “If in laying down that owing toa refusal, 
to grant an application for postponement 
purporting to be made under s. 526 all the 
subsequent proceedings are necessarily 
illegal, it was intended by Stevens and 
Harrington, JJ.,in Queen-Empress v. Gayitri 
Prosunno Ghosal (4) that such a dictum 
should be of general application, then we 
must respectfully beg to differ from them. 
It seems to us thet such an interpretation, 
of the law might have disastrous effects on 
the administration of justice as it would lic 
in the power of every accused person to 
delay and thereby possibly defeat justice 
by intimating to the Court that he intended 
tomove the High Court for a transfer, no 
m&tter how frivolous, groundless or illusory 
the application might be.” ` A 

The learned Judge went on t@point out 
that if in every stich case where the Magis- 


(3) 31 G,715; SO, W. N. 910; 1 Or. L. J. 804, 
(4) 15 O. 455; 7 Ind. Dec. (x. s.) 888, ‘ 
e 


s 
trate had proceeded with the trial the 
accused could ‘legally -msist on a re-trial 
the result would be a grave anomaly which 
the Legislature could never ‘have intended. 
For ex hypothesi there being no ground ‘for 
a transfer the same Judge would re try the 

‘ease precisely as before although there was 
no defect in the previous trial or any pos- 
sible advantage to be gained by duplicating 
the whole process. 

“We concur with, these observations and 
although they were made with reference to 
the old section we consider that they apply 
with equal force to the section as amended. 
The Select Committee to whom the present 
bill was referred were alive to the gross 
abuse to which the provisions of the section 
as they stood had lent themselves, and; 
therefore, felt that greater safeguards were 
necessary. For these reasons they main- 
tained the principle of the new sub-s. 6-A 
which enables the High Court to award 
costs in dismissing an application. 
they decided in favour of rejecting the 
proposal that’ discretion as to an adjourn- 
inent should be left with the Court except 
when the applicant gave security in which 
case the adjournment should be compulsory. 
The result is that when an application that 
is made may be penalised if it is found to 
be frivolous or vexatious, no penalty attaches 
when no application is made atall, although 
an intention to apply is notified and an 
adjournment obtained. 


No doubt where applications are made to 
the Trying Magistrate to stay proceedings 
on the ground that the petitioner was about 
to apply to the High Court to transfer the 
case to another Magistrate and no applica- 
tion is made to the High Court or the 
application when made contained no refer- 
ence to the application for transfer the legal 
advisers of the accused are liable to severe 
censure [Gunamony Sapui v. Queen-Empress 
.(5).] But in the vast majerity of cases it is 
found -that the legal advisers safeguard 
their position by making the accused person 
himself sign the application and disclaiming 
all responsibility. . : 

We think that when an intention to apply 
under s. 526 of the Cr. P. ©. is notified to 
the .Magistrate he should satisfy. himstlf 
that the party hasa bona fide intention to 
move the Migh Court and that the notifiea- 
tion is not a mere prefext to obtain an 
adjournment. It is, however, no, part of 


(5) 38°C. We N. 7580 007 ee 
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(91 f. ò; 1925] 
the function of the Magistrate to investigate 
whether the grounds on which the intention’ 
purports to be based are valid or reason- 
able grounds. He should merely determine 
on the materials before him whether there’ 
are reasonable grounds for holding that the 
intention is entertained as a-fact. If he 
comes to the conclusion: that it is only “a 
pretence of an intention he should decline 
to stay proceedings. If nevertheless it hap- 
pens that the accused applies ‘to the High 
Court and obtains an order of transfer, the 
only result will be-that the proceedings 
subsequent to the notification of intention- 
would be void, Do s 

We answer the second question referred 
fous by saying that whenever an intention 
to make an application under s. 526 of the 
Or. P. CO. ik notified to the Court, the Magis- 
trate isnot bound: to adjourn or postpone: 
the case, unless he is satisfied that the 
accused person hasa bona fide intention to 
make an application to the High Court. 

Kennedy, J. O.—I concur, in the 
view taken by my learned brother; 
that it is in the power of the Magistrate 
to refuse to adjourn a case- under s: 
526 (8) when he is bona fide satisfied 
that the applicant has no intention to make 
an application for transfer. It seems to me 
that to interpret s. 526 (8) in the manner 
which has been pressed upon us will be 
in effect to lay it down that the Legislature 
has put into the hands of an accused person 
to say whether he shall or shall not ever be 
tried by a Magistrate. To put a very 
extreme case, it would be quite possible for 
an accused person to put a veto on the triak., 
of the case pending against him. There ` 
is nothing sofar as I can see in s. 526 (8) 
which prevents an accused person or a com- 
plainant from notifying his intention to 
apply anew for a transfer on a fresh ground. 
as soon as the Magistrate after one adjourn- 
ment calls anew'and begins to hear the 
case. Apart from such an extreme case as 
that, it is quite clear that if s. 526 (8) is 
to be interpreted in the way pressed upon 

, us, accused persons can by an easy device 
so delay the trial of aases that it would 
cause considerable harassment to the com- 
plainant and the witnesses and defeat the 
course of justice in the end. Similarly, of 
course, a complainant could harass and 
wear out an.accused person. All this as 
shown in thejudgment-of-my: learned bro- 


ether may be done without any penalty 


whatsoever. J apprehend that this is not 


[911. G., 1925] 
. the intention of the Legislature. ` A reason- 
able interpratation must be given to the 
words ofthe section. Therefore the “ inten- 
tention” referred to in s. 526 must be a 
real bona fide intention andit is a matter 
for the decision of the Magistrate in each 
case in view of the circumstances to decide 
whether there is such a bona fide intention. 
Apart from interpretation of the section 
moreover, all Courts have jurisdiction to 
prevent all attempts to defeat the ends of 
justice by abuse of procedure. 4 
Having said so, it is necessary to give a 
strict warning to the Magistrate that they 
are not to refuse applications for adjourn- 
ments on conjectural grounds. lt’ is only 
in such cases where the circumstances exist- 
ing at the time of the filing of applications 
are such that it is quite clear to a Magis- 
trate that there is no bona fide intention of 
applying for transfer that he can refuse to 
adjourn, And if he does so refuse to 
adjourn, he must take care that he passes 


no final or penal order against the applicant - 


until the applicant has had a reasonable 
opportunity of demonstrating by making 
an application for actual transfer that his 
intention did really exist. A Magistrate 
should also remember that should he refuse 
such an application and should: the appli- 
cant eventually maks an application, to the 
High Court, it is probable that whole of the 
proceedings subsequent to that application 
might be held to be void even if the High 
Court came to the conclusion that there was 
no ground for transfer. 

With this explanation I answer the two 
questions under reference in the .same 
way as has been done by my learned brother 
(Dr. De Souza), 

P. B. A. 

Z. K, 


Answered accordingly. 


OUDH JUDICIAL COMMIS- 
SIONER'S CQURT. 
ÜRIMINAL APPLICATION No. 138 or 1925. 
_ September 15, 1925. 
f Present :—Mr. Simpson, A. J. O. 
_ Thakurain LACHMI KỌER AND OTHERS 
: —APPLIGAN1S 
Mao OS Versus 
PARTAB NARAIN—OPPOSITE Parry. 
‘ Criminal Procedure Code (Act V of 1898), ss. 145, 
146—-Dispute as ‘to possession of immoveable property 
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»,. 
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— Decree of Civil Court in favour of one party, effeet 
of—Magistrate, duty of—Attachment of property, legal» 
uy of.. . ' 
„In a proceeding under s. 145 of the Cr. P. c’ the 
Magistrate has no right to compel’ a party who has 
obtained a decree from a Civil Court in respect of 
the property in. dispute to go back to the Civil Court 
and get something else. The Civil Court would re- 
fuse to entertain his suit, the matter being res judicata. 
All that such a person can do is to’ execute his deciea 
and to obtdin possession of his property. The Magis- 
trate can only keep possession of the property until a 
competent Court has determined the rights of tha 
parties, and once that is done the Magistrate haa 
nothing to do but to give effect to the decree of the 
Civil Court. ; 
Application for revision against an order of 
the Sessions Judge, Fyzabad, dated thé 6th 
July 1925, reversing that of the Magistrate, 
First Class, District Fyzabad, dated the 16th 
March 1925. Sete nat 
Mr. Niamatullah, for the Applicants. 
Mr. Khaliqzaman, for the Opposite Party. 
. 


ORDER.—This is an“ application in 
revision against an order of a Magistrate 
taking possession of an estate under s. 146. 
The facts are that there was a dispute be- 
tween Musammat Janki Kunwar, who was 
in possession, and B. Miter Sen Singh and 
others, who claimed possession. B. Miter 
Sen Singh was plaintiff, and he got a decree 
from the Subordinate Judge. Musammat 
Janki Kunwar appealed, and she got a 
deeree from this Court. B.-Miter Sen Singh 
appealed to the Privy Council. The decree 
of thig Court was set aside and the decree 
of the Subordinate Judge was restored by 
an order, dated 25th July 1925. This decree 
was put into execution and formal posses- ` 
sion was given. In the meantime Musam- 
mat Janki Kunwar conveyed the property 
to Pratab Narain Singh, and he began 
making collections from tenants. The’ 
learned Magistrate has come to a finding 
that it is probable that Musammat Janki 
Kunwar had wind of the Privy Council 
decree before she mgade the conveyance. It 
is of no consequence whether she had or ` 
not. That conveyance was either after the 
decree or it was pendente lite. In either 
case, it was not worth the paper it was 
written on. : The Magistrate has no right 
to compel a party who has got a decree 
for band to go back to the Civil Court and 
get sanething else. The Civil Court would 
refuse to entertain his suit, the matétr being 
res judicata. All lfe could do was to exe- 
cute his decree and he has been put in 
epossegsion. A Magistrate can only keep 
possession of property until a competent 
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Court has determined the rights of the 
parties thereof, or the person entitled to 
possession thereof. The Privy Council has 
decided this point, and the Magistrate has 
nothing todo but give effect to the decree 
of the Privy Council. The argument that 
Pratab Narain Singh has any title indepen- 
dent of Musammat Janki Kunwar is definite- 
ly negatived by the findings of fact in the 
Magistrate's own order. Itis clear that B. 
Pratab Narain Singh is not in possession. 
Collecting a few rents from a few tenants is 
not possession. 

¥ set aside the Magistrate’s order and 
direct him to make over possession to the 
decree- holders. 

Z. K, Order set aside. 


PATNA HIGH COURT. 
CriMINAL Reviston No, 421 or 1924. 
November 14, 1925, 
Present;—Mr. Justice Ross. 
RAMPRATAB MARWARI— 
PETITIONER 
Versus 
l Sheikh SATIF AND oTHERS—OP20zITE 
PARTIES. ’ 

‘Criminal Procedure Code (Act V of 1893), s. 147--- 
—Muhammadan Law—Prayers whether can be said on 
land belonging to another--Right of way over land 
* belonging to another in order to worship at grave, 
whether can be claimed. 

Under the Muhammadan Law a Muhammadan can- 
not say his prayers on property belonging to another 
without an express or implied permission of’ the 
owner of the property. 

Niadar v. Tika, 9 Ind. Cas. 45 relied on. 

Therefore, a Muhammadan has no right to say 
prays at a grave situated in land belonging to 
another and consequently cannot claim aright of way 
to go over land belonging to, another in order to 
+ worship at a grave situated in fat land. j 

Appeal against an order of the District 

Magistrate, Bhagulpur, dated the 17th June 
.1924, confirming thatof the Deputy Magis- 
trate, Bhagulpur, dated the 28th April 1924. 

Messrs. K. P. Jayaswul and M. N. Ray, 
for the Petitioner. 
Messrs. Akbari and Khurshaid Husain, 

for the Qpposite Party. | e 

JUDGMENT.—Thjs application is 

directed against an order passed under s. 
147 of the Cr. P. O. in favour’ of the seccn | 
party. The subject-matter of the litigatioa* 
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was a right of way claimed over land in 
the occupation of the first pariy in order, 
that certain Muhammadans should go to 
worship, at a grave on that land which they. 
regarded as the grave of a Peer. The Courts 
below have found that they had this right 
of way. But in Niadar v. Tika (1), Mr. 
Justice Karamat Husain observed that “one 
of the well-settled rules of the Muhammadan 
Law is that a Muhammadan cannot say his 
prayers on the property belonging to an- 
other without an express or implied per- 
mission of the Owner of the property.” 
Here the action of the first party in erecting 
a wall round the land negatives the idea 
that there is any permissicn, express or 
implied, to worship on this land, | 

It is contended in support of the order 
that the right which is now in dispute is 
not the right to pray at the grave, but the 
tight to go over the land tothe grave; but, 
in my opinion, these two rights cannot be 
separated, It is not an independent right 


_of way as an end in itself that is claimed: 


it is a right to go over the land of the 
first party in order to worship at the grave 
on that land. If the right to worship at 
the grave does not exist, as according to 
the authority above cited it does not, then 
the ancillary right cannot exist, and thire 
can be no possession of it. 

I, therefore, allow this appliraticn and 
discharge the order of the Courts below. 

Z K. Application allowed, 

(1) 9 Ind. Cas. 45. . 


QUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATION No. 139 oF 1925, 


qs October 6. 19 5. 


Present:—Mr. Wazir Hasan, J. O. 
Sheikh ABDUL WAHAB—AcersED 
— APPLICANT i 
í " versus - ` 
EMPEROR tuRroven MOHAMMAD 
HUSAIN—ComeLainant—Opposite Panty, 

Criminal Procedure Code (Act V of 1898), s. 145, 
proceedings under--Duty of Court to decide question 
of actual possession. 

The crucial question to be decided in proceedings 
under s 145 of the Cr. P. C. is es to who is in 
actual po8session of the subject in dispute and; not 
who has the right to such possession. [p. 77, col. 2.] 
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Criminal revision against an order of 
the Sessions Judge, Rae Bareli, dated the 
6th August 1925, confirming that of the 
First Class, Magistrate, Rae Bareli, dated 
the 26th May 1925. . , 

Mr. Wasi Hasan, for the Applicant. 

Mr. H. Husain, (Md. Husain), for the 
Opposite Party. 


JUDGMENT.—This application arises 
out of the proceedings taken against the 
applicant Abdul Wahab ‘under s. 145 of 
the Cr: P. ©. The order of the Trial Court 
was that the opposite party Asmat Ullah 
- shall retain possession of the property in 
dispute until evicted therefrom in due 
course of law. The order further directed 
Abdul Wahab to refrain from disturbing 
Asmat Ullah’s possession until the latter 
was so evicted. 

Abdul Wahab was dissatisfied with the 
order of the Trial Court. He took it in 
revision’ to the Court. of the Sessions 
Judge of Rae Bareli.. The learned Judge 
dismissed the revision and confirmed the 
order of the Trial Court. Abdul Wahab 
has now come to this Court under the revi- 
sional section of the Cr. P. C. 

I have heard the arguments in this case 
at great length and have come to the con- 
clusion that the order in question cannot 
be maintained and must be set aside. The 
judgment of the Trial Court and of the 
Court of Appeal were read tome by the 
Counsel of both sides and then I read 
them myself more than once, 1 also heard 
‘discussions at the bar on the merits of the 
ease, J.am convinced that neither the 
Court of first instance nor the Court below 
cared to look into thelaw applicable to the 
subject with which they had to deal. 


The proceedings were initiated under an 
application dated “the 24th March 1925 
filed by one Mohammad Husain on behalf 
of his master Asmat Ullah in the Court 
of the Sub-Divisional Magistrate of Salone 
in the District of Rae Bareli. It appears 
that Asmat Ullah was appointed lambardar 
of Mahal Shekhana situate in village Jais, 
under an order of the Revenue Court dated 
15th of May 1924. Before the appointment 
of Asmat Ullah, Abdul Wahab was the 
lambardar of the mahal. Asmat Ullah 
and Abdul Wahab are both co-sharers in 
- the mahal. The application of the 14th 
March 1925, recites -several acts of Abdul 
Wahab as tending to interfere with the 
possession which the newly appointed lam- 


. 
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bardar tried to recover by collecting rent 
from the'tenants of the mahal. On the 
date the application was presented Abdul 
Wahab happened to be present in the 
Court of the Sub-Divisional Magistrate, 
The learned Magistrate recorded the state- 
ment of. Abdul Wahab. Notice was then 
issued, unders. 145, calling on the parties 
to file written statements as required by 
that section. Abdul Wahab in response 
to that notice filed his written statement 
in which he contested the applicability of 
s. 145 to the facts of the case and asserted 
that he was in rent collecting possesston 
of the mahal and certainly of his own 
share in it and also in actual possession of 
certain khudkashit lands, A mass of oral 
and documentary evidence was tendered 
by the parties to the case*and accepted 
by the Trial Court. When the matter, how- 
ever, came to be decided, the cruaial point 
of actual possession on whith the proceed- 
ings under s 145 depended was never 
approached and the case was decided with 
reference to the “ right ” of collecting rent, 
This would not have happened had the 
learned Magistrate taken the trouble of 
refreshing his memory with the contents 
of s. 145. Sub-s. (1) of s. 145 distinctly re- 
quires “written statements of their (parties) 
respective claims as respects the fact of 
actual possession of the subject of dispute,” 
Sub-s. (4) distinctly excludes consideration 
of the “merits of the claims of any of 
such parties to aright to possess the sub- 
ject of dispute.” Finally the Magistrate 


is required by the Code to decide “whether ° 


any or which of the parties was at the 
date of the order before mentioned in such 
possession of the said subject.” The word 
“such ” qualifies the word “ possession.” 
This qualification refers «back to sub-s, (1) 
of s. 145 as to the nature of the Possession 
on which the decision is required by law 
to be made. As already stated sub-s, (1) 
says “claims as i®spects the fact of actual 
possession of the subject of dispute.” 
The same result is reached when we con- 
sider the phraseology employed by the 
‘Legislature jn enacting sub-s. (6) of's. 145 
of the Cr. P.C. When I come to consider 
the judgments of the Courts below in the 
case before me I find that they lack in 
essentials required by the provisighs of the 
law already referred to. The Trial Court 
puts the issue before it for decision in the 
following words: “ Main point to be de. 
“cided is whether in this mahal the Yama 


. wab not considered ateall. 
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bardar only’ realises rent or each: co-sharer 
separately from their tenants.” ` After thisa 
reference is made to a judgment of the 
Court of the Sessions Judge of Rae Bareli, 
dated the 26th February 1919, aod on the 
‘authority of that judgment it is held ‘that 
the lambardar has the exclusive right under 
the law to make rent collections. The 
learned Magistrate sums up his conclusions 
as follows:— 

“From the documentary evidence filed 
Dy the parties which are too many in num- 
ber and the oral evidence. produced by the 
parties I come to the inevitable conclusion 
that in, mahal Shekhana patti Abdul Ghafoor 
the lambardar is.only entitled to collect 
rent from the tenants. Consequently I 
order that the mahal be released in favour 
of Sheikh Asmat Ullah and in future 
Abdul Wahab should not interfere with 
the rent collection of entire mahal.” 

: Having dealt. with the question of mahal 
‘the learned Magistrate then proceeded to 
deal specifically with the question of sir 
plots. Abdul Wahab claimed exclusive 
‘actual possession of these plots and as the 
‘learned Magistrate observes evidence was 
adduced by the-parties on this point. “Here 
‘again. the controversy as to actual .pos- 
‘session is disposed. of by a referencé.to a 
judgment of the Land Record Officer dated 
‘the 27th of August 1923, in “which it. was 
held that the so-called: sir and khudkasht 
plots were | actually cultivated - .by the 
tenants in the year 1330 and not hy Abdul 
“Wahab. Whether there has been any 
. changé in the state of actual possession 
of these plots in,the subsequent years the 
‘Magistrate does not pause to consider., ‘At 
“thel hearing of the application in this. Court 
a reference was made by the learned Pleader 
of the applicant to a report ofthe Tahsil- 
dar 'in respect of the state . of possession 
in the subsequent years. I only mention 
this to point out that this piece of evidence 
Be that: as it 
may; the judgment of the learned Magis- 
trate has at least the virtue of frankness. 
I quote.the following from it: 


~ “I did not go into the question of post 
‘session because it has already been held 
that in such -cases of lambardari disputes 
‘the lambardar should be deemed to be. in 
-possesston for the purposes of s. 145% f the 
-Cr. P. O, [vide Ram Lei v. Parbati (1)],” 


{1} A WOW, (1890) 178, Ro ant e 
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‘The ruling mentioned in the above quota- 
tion was not read to meat the hearing of 
this application. The natureeof possession’ 
which shall be the subject-matter of en- 
quiry under s. 145 is clearly defined by 
that section itself as I have already shown 
in an earlier portion of the judgment, and 
I need not say more. 

When the matter went in revision it 
appears that the discussion before. the 
learned Judge centered on the ‘right’ to 
collect rent.. This was naturally so in view 
of the findings of the Trial Court. Still 
thé learned Judge should have seen with 
reference to the law that it was irrele- 
vant. Instead the learned Judge also de- 
cides the question of right only. I quote 
one passage from the judgment of the 
learned Judge: “ Butthe matter of the 
dispute was, who was entitled to collect- 
rent of the mahal? It was clear that the 
party entitled to collect the rent of the 
whole mahal was entitled to be -put in pos- 
session of it.” 

I accept this apal ikatan and set aside 
the order passed by the Courts below. The 
learned Counsel .for the opposite party 


` stated before me with great emphasis that 


his ‘client Asmat Ullah has been legally 
appointed lambardar .of the mahal and 
that if his possession ‘is- not -upheld his 
appointment will prove wholly futile. I 
entirely sympathise: with Asmat ~Ullah’s 
predicament but I cannot.-allow the abuse 
of law for purposes for which it was not 
framed. -It will be open-to Asmat Ullah 
to take further proceedings or other: reme- 


dies whichever he is advised to do. 


Z. K. ‘Application accepted, 


MADRAS HIGH COURT. 
Criminat APPEAL No. 99 or 1925. 
April 28, 1925. 
| Present:—Mr. Justice Krishnan and 
Mr. Justice Wallace. a 
In re VODDE SUBBIGADU.-- 
ACCUSED—APPELLANT. 
Penal Code (Act XLV of 1860), s. 84—Murder vy 
accused—Ineanity, pled of-— —Unaccountabte conduct— 


Absericee of ~ motive—Effect-—Acquittal—Procedure— 
Criminal Procedure Code (Act-V of 1898), 471, ; 


fai t. ©. 1925] 


» The accused on an evening followed two persons 
who were returning from their work with two stones 
in his hand and attacked them and struck one of them 
on the head With those stones and inflicted serious 
wounds on him, with the result that he died. It 
appeared that just before the offence was committed, 
the accused was behaving in an extraordinary manner 
and had been muttering something to himself that 
some persons had ruined him. No apparent sane 
motive could be alleged for the attack which was 
really unaccountable. The accused was in normal 
condition at the time of trial : 
=. Held, (1) that at the time when the accused attacked 
the two persons he was really suffering from an impulse 
of homicidal mania and as a-result of it he committed 
these offences, and the case fell under s. 84, Penal 
oe and the accused ought. to be acquitted; [p. 79, 
vol BG . 

Queen-Emopress v. Kadar Nasyer Shah, 23 ©. 604; 12 
Ind. Dec. (N. s.) 101, followed. 

(2) that as the accused was no longer suffering from 

' insanity, he should be detained in the Jail where he 

already was, not as convict, but in safe custody under 

s. 471, Cr. P. ©, pending further action by Govern- 

ment. [p. 80, col. 2.] 

Appeal against an order of the Court of 
Session of the Anantapur Division, in Case 
No, 68 of the Calendar for 1924. 

. The Public Prosecutor, for the Crown. 

. JUDGMENT .— In this case the accused 
Vodde Subbigadu has been convicted by 
the Sessions Judge of Anantapur, under 
8, 302, Indian Penal Code, for the murder of 
one Vodde Madduleti and also under s. 325, 
Indian Penal Code, for causing grievous 
hurt to Madduleti’s wife Venkatamma on 
the evening of the .2lst February 1924. In 
so doing, the Sessions Judge rejected a 
plea of insanity which was put forward on 
behalf of the accused. The plea was not 
that-he was insane at the time of the hear- 
‘ing but that’ he was insane at the time 
when’ the .occurrence took ‘place.. On the 
-eviden¢e in the case which has been set out 
by the learned Sessions Judge and discuss- 
ed by him, carefully, there can be no doubt 
that the accused did .cause. the death of 
Madduleti and also caused grievous hurt to 
his wife as the prosecution witnesses have 
deposed. It would seem that on the day-in 
question the accused went to the plac 
where Vodde Madduleti and his wife an 
some of the prosecution witnesses were 
working and asked for a drink of water. 
He was given a drink of water after some 
parleying by Venkat&mma. 
to have sabat the place and behaved ina 
somewhat extraordinary manner muttering 
to himselffor quite a long time. He seems 
to have been saying “Swami Narayana- 
murthi, that.man spoiled me, this man 
spoiled me." In the evening after,Maddu- 
leti and Venkatamma had finished their 


. 
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work and were returning home the accuged 
seems to have gone behind Madduleti with 
two stones in his hand and to have attagked 
him and struck him on the head with these 
stones and inflicted serious wounds on him. 
Madduleti fell down when his wife ran up. 
She was also given a blow by the accused 
with the mud pot which she had on her 
head. She also fell down and lost her ecn- 
sciousness. These people were found sub- 
sequéntly by some witnesses and taken to 
the hospital but Madduleti died as the 
result of the wounds inflicted on him as 
soon as he reached the hospital. The woman 
suffered for sometime but has recovered and 
is now examined as P. W. No.9. Her evi- 
dence is corroborated, as far as possible by 
the evidence of witnesses who were working 
with her that day, P. W. Nas. 10, 1] and 12. 
There isno reason to doubt the truth of 
P. W. No. 9’sevidence in this case. We, 
‘therefore, agree with theeSessions Judge 
in finding that the accused did commit the 
crimes with which he is charged. But the 
important .question in this case is whether 
the accused is entitled to rely upon s. 84 of 
the Indian Penal Code and be excused for 
the facts he had done because at the time 
he did them, he was by reason of unsound- 
ness of mind incapable of knowing the 
nature of his acts or that what he was doing 
was wrongor contrary to law. The learned 
` Sessions Judge has discussed the question 
at some length but has taken a somewhat 
severe view ofthe matter. He has held that 
itis not proved that the accused was in- 
capable of understanding the nature of the. 
acts which he committed. After looking 
into the evidence carefully, we are inclined 
to think that that is not a correct view. It 
would seem from all the circumstances of 
the case that atthe time when he attacked 
the deceased and his wife he was really 
suffering from an impulse of homieidal 
mania and it was probably as the result of 
it he committed ethese offences. In the. 
first place as the learned Judge himself 
remarks there is no kind of motive for the 
. crime, or as stated in Queen-Hmpress v. 
«Kadar Nasyer Shah (1),.no apparent sane 
motive at all is alleged. That of course is 
one of the indicia of the act being done by 
sonfe kind of insane impulse. The accused 
was behaving as stated already, in gn extra- 
ordinary manner just before th offence 
was committed. He was seated under a 
°.) 280. 604; 12 Ind, Dee. (N. 6.) 401, é 


80 * ‘ 
babul tree and was muttering something 
unintelligible, of somebody having spoiled ` 
him.» The learned Sessions Judge seems to 
think that his action showed a certain 
amount of deliberation and calculation. 
We do not think there is any evidence to 
show it except that he did not at once 
attack the deceased in the middle of the 
day. There is nothing to show deliberation 
atall. In fact the evidence is merely that 
he attacked them in the afternoon. There 
is no evidence to show that he actually 
followed them or how he came across them 
in the evening when he did attack. No 
doubt he took two stones in his hand but 
that, we think, is of no importance either 
way. It was not impossible that in the in- 


_8ane condition of his mind he thought that 


the deceased was one of the men who had 
spoiled him. We do not know anything 
more of the man’s conduct at the time to 
draw any definité inference against the view 
we are taking. The learned Sessions Judge 
says he lay in wait on the open space near 
the house of P. W. No. 11 and followed P. 
W. No. 9 and her husband so as to attack 
them when they were by themselves. We 
do not think there is sufficient warrant for 
this inference from the evidence. 

The accused was examined by the Assist- 
ant Surgeon, Mr. K. Govinda Menon, P. W. 
No. 8 about three weeks after this occur- 
rence and his evidence is perfectly clear 
that the man was suffering from insanity 
at the time when he was under observation 
by him. Mr. Govinda Menon seems to have 


‘placed him under observation very soon 


after the occurrence, i.e., within three weeks 
of it and he gives his opinion that even 
before three weeks he would have been of 
unsound mind. It is true that the Head 
Constable P. W. Xo. 6 who arrested him 
the next day, says he was all right when he 
arrested him but he goes on to say that all 
the people of the village told him that the 


‘ accused had become mat, and that juice 


was poured in his nostrils and that he got 
no better. Taking all these circumstances 
into consideration and the fact that he 
seems to have acted altogether unaccount-* 
ably, we think the inference is fairly strong 
he acted when he committed these crimes 
in a fit of insanity without understanding 
what "thg real nature of the act hê was. 
doing. The fact that long afterwards 
when he was placed under the observation 
of the District Medical Officer, that officer 
did mot discover any signs of insanity and ° 
. 
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thought he was of sound mind is not of 
much importance, because by that time the 
symptoms of insanity had passéd off. The 
evidence of that Medical Officer is important 
only in connection with the trial. That 
evidence shows clearly that the man was 
not insane at the time of the trial and, 
therefore, the trial was good. But it is of 
no importance for the purpose of deciding 
whether at the time these crimes were com- 
mitted the accused was insane or not. The 
Public Prosecutor supports the case of the 
accused before us. We have, therefore, 
come to the conclusion that the proper in- 
ference in thecase is thats. 84 applies to 
the accused and that he should beacquitted 
under that section of the offence charged 
against him ; and we accordingly set aside 
the conviction and sentence against him. 

The next question is, what orders are we 
to pass in the case. Sections 470 and 471 
of the Cr. P. C. apply to the case. Under 
s.471 we are required to say specifically 
whether the accused committed the act or 
not. We record a finding that he did com- 
mit the actscharged against him, namely, 
he caused the death, by beating with a 
stone on the head of Madduleti; and he 
also caused grievous hurt to his wife Ven- 
katamma. Unders.47l we think the pro- 
per order to pass in this case is to direct 
thatthe accused be detained in safe custody 
inthe Bellary Central Jail in which he is 
at present. He will be detained there not 
as a convict but in safe custody as required 
bys. 471. As he isnot at present suffering 
from insanity we think it is better to keep 
in jail rather than ourselves send him to 
the lunatic asylum. The papers will be: 
sent to the Government with a report of the 
action we have taken under s. 471.. It will 
be for the authorities concerned to’ take 
further action under s, 474 when it is 
thought necessary to do so. 

V.N. V. 


NB Conviction set aside. - 


foi 1. ©. 1925) | SRREDHARAN NAMBUDRI V, VATTARKAVEL RULANGART. © gi 
MADRAS HIGH COURT. value of the paddy per pata in Ex. B 
Civit Revision Petition No. 927 or 1924, works out at 10-annas a para whereas 
*® April 23, 1925. ’ the learned District Munsif (who went into 
Present:—Mr. Justice Odgers. a question asa separate issue) has fofind 


SREEDHARAN NAMBUDRI AND ornrrs— that the market price at the time of the pre- 
. DEFENDANTS Nos, 8 to 11L—PETITLONERS sentation of the plaint was 12 annasa para. 
versus If the latter valuation is to be adopt- 

VATTAKKAVIL KULANGARU MADA- ed, then the valuation of the suit is above 
THIL PARAMESWARAN PERUMBRA Rs. 3,000. Ifthe other valuation is to be 
NAIR AND OTHERS—PLAINTIFR AND DEFEND- adopted the valuation of the suit is below 
ants Nos. 3, 5 To TAND 12 ro 59 ann 62 ro 76 Rs. 8,000. Thelearned Vakil for the peti- 
—RESPONDEN'S. tioner argues two points: (1) that it is not 

Court Fees Act (VII of 1870), s.7, cl. (ix)—Suit for the price in the document but the price at 
redemption of kanom and purankadom—Specified the date of suit which has to determine 


amount and paddy at fixed price treated as principal . 
amount—Value for purposes of Court-fees and juris- the Court-fee payable. The matter is 


diction, calculation of. governed by s. 7 (ix) of the Court Fees Act 
Ia a redemption suit Court-fee is to be paid under of 1870 wherein it is provided that ina 


s. 7 (ix), Court Fees Act, according to the principal i i 5 i i 
money expressed to be secured by the instrument of see A ee nae utes spe pee 
mortgage. Since the Suits Valuation Act has not fixed 5 p pi ọney pres 
any method of valuing a redemption suit, the amount to be secured by the instrument of mort- 
of the principal debt must be taken also asdetermin- gage. Even before the Act there was an 


ing the jurisdiction of the Court under the Civil Sty 4 7 O es 
Goaris Act. authority in this Court to that effect: vide 


Zamorin of Calicut v. Surya Narayana Bhatta, 5 Zamorin of, Calicut v. Surya Narayana 
M. 284; 2 Ind. Dec. (N. s} 198, Echaran Patter v. Appu Bhatta (|). Since the Act there isthe author- 
Patter, 19M. 16; 6 Ind. Dec. (x. s.) 715, Mandoth Veetil ity of Echaran Patter v. Appu Patter (2) 
Chappan v. Puthanpurayil Ranu, 15 Ind. Cas. 587; 37 and Mandoth Veetil Chappan v. Puthan- 
M. 420; 13 M. L. T. 118, relied on. . g 

a suit for redemption of a kanom and Purayil Ranu (3). In my view, therefore, the 
purankadom, by which it was agreed that a particular learned District Munsif was right in hold- 
sum of money and a quantity of paddy valued ata jngas hedid that the sums of money in 


particular rate was fixed as the amount of the puran- = nns 
kadom, the Court-fee is payable on the amount Ex. B ought to be taken as the p rincipal 


stated in the document and not on the price of paddy Money. expressed to be secured under the 
on the date of suit. ` Court Fees Act, s. 7 (ix). That disposes of 


E To s. 115 of Act V of m E S eee point taken is. that the 
praying the High Court to revise an order i : fee is maid i 
of the Court of the District Munsif, Pat- ea on WICEN Court tee Dai I Dot 


< kaga necessarily to be taken as the amount for 
ST 28th October 1924, in O. 8. Purposes of jurisdiction. Mr. P. S. Narayana-, 


: swami Iver points out thatin s.8 of the 
ee a Narayanasami Iyer for the Suits Valuation Act, matters falling under 
Messrs. S. Rongandda Tyer maA WK s. 7 (ix) of the Court Fees Act are express- 


ren f ly excepted. As to this point he admits 
Krishna Menon, for the Respondents. that Iam concluded by the authority of 


JUDGMENT.—This is a suit forre- a Bench of this Court fn Mahamad Jalal- 
demption of a kanom and purankadom deen Marakayarv. Vijayaswami (4), wherein 
wherein it was agreed that Rs. 1,984-2-4 it was held that as the Suits Valnation Act 
and 493. paras 2 edangalais and 2 nalis gf has not fixed amy method of valuing a. 
paddy valued at Rs. 281-13-5 is fixed as redemption. suit the authority of Zamorin 
the amount of the purankadom. The of Calicutt: v. Suraya Narayana Bhatta (1) 
question is. whether the Court-fee payable remains unaffected and the amount 
on the plaint is the amount stated in the sof the principal debt must be taken as 
document Ex. B. “If so, it is undoubtedly determining the jurisdiction under the 
within the jurisdiction of the learned Civil Courts Act. There is apparently a 
District Munsif or whether the defendant rectnt dissenting judgmentin Sarada Sun- 
is entitled to say that the plaintiff ought . å 
to, value the paddy not atthe price assessed (1) 5M. 284; 2 Ind. Dec. (N. s.) 198, 6 
by the paxties at ihe time Ex. B wasentered (2) 19 M. 16; 6 Ind. Deo. N, reg 
b ; ; (3) 15 Ind. Cas, 587; 37 M. 420; 13 M. L, T, 118, 
into, tut at the market price one tke day (4) 28 Ind, Cas. 624; C9 M. 447; (1915) M W, N, 239; 
when the plaint was presented, The merket? 20 M. L, J, 142. : 


2 6 : 


aw 
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dari Basu v. Akramannessa Khatun (5), 
where this Madras decision is disapproved 
and 1 am asked to refer this matter to a 
Bench in order that the two decisions may 
be effectively examined. If seems to me 
that as I have decided the first point against 
the petitioner, the second point does not 
really arise because if the value of the 
paddy is to be taken at the price agreed 
between the parties on the date of Ex. B 
as Ihave held, there is no question that 
the amount is below Rs. 3,000 and, therefore, 
within the monetary jurisdiction of the 
Jearned District Munsif. Even taking Mr. 
Narayanaswami Iyer’s valuation it exceeds 
Rs. 3,000 by a very small amount. For these 
reasons I am not disposed to refer the 
matter to a Bench and the civil revision 
petition must, in’accordance with the above 
view, be dismissed with costs. As to the 
amount which may be decreed to the plaint- 


“iff the basis of Ex?’ B, I express no opinion. 


VN vY. 


N. H. Petition dismissed. 
(5) 78 Ind. Cas. 747; 51 ©. 737; 283 0. W.N. 710; 
(1924) A. L R. (O0) 783. 


ee 


LAHORE HIGH COURT. 
Sgconp CIVIL APPEAL No. 3139 or 1924, 
March 31, 1925. 
Present:—-Mr. Justice Martineau. 
FEROZE DIN—DerenpaNt—APPELLANT 
versus 


l Musammat "WAZIR BEGAM—PLAINTIFE— 


| RESPONDENT. 

Muhammadan Law—Marriage, dissolution of-—Im- 
potency at time of marriage, proof of. : 

Under. the Muhammadan Law a wife cannot be 
granted a decree for dissolution of marriage on the 
ground of the impotency of the husband unless she 
proves that he was impqtent at the time of the marri- 
age. 

Secend appeal from a decree of the 


District Judge, Jullundur, dated the 28th 


November 1924, reversing ¢hat of the Sub- 
ordinate Judge, Fourth Class, Jullundur, 
dated the 27th August 1924. 

Lala Din Dial Kapur for Mr. Anant 
Ram, for the Appellant. 


JUDGMENT.—tThe plaintiff, who is 
the defendant's wife, sued for a dissolutign 
of the marriage on the grounds that her 
husband as impotent and ill-treated ‘her. 
Ill-treatment was not proved andthe Trial 
Court also found that the defendant was 
not proved to be impotent and it dismissed 
the suit but the District Judge. on 


appeal has found onthe evidence of the 
Civil Surgeon, who examined he defend- 
ant, that the latter is impotent and he has 
passed a decree in the plaintiff's favour 
The defendant has fled a second appeal. 
Under the Muhammadan Law the plaint- 
iff cannot be given a decree unless she 
proves that the defendant was impotent at 
the time of the marriage. On this point 
there is no evidence whatever on the record. 
All that is shown is that the defendant is 
impotent at the present time. -The suit 
must, therefore, fail. $ 
I accept the appeal, reverse the lower' 
Appellate Court's decree and restore the’ 
decree of the Trial Court dismissing the suit. 
The respondent will pay the appellant's 
costs throughout. h 
Z. K, Appeal accepted. 


MADRAS HIGH COURT. 
SECOND Civit APPEAL No. 1586 or 1922. 
January 21, 1925. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Rao. i 
ECHIKAN CHARAKARA KELU NAIR 

— PLAINTIFF—APPELLANT i 
VETSUS | 


Tus SECRETARY or STATE ror INDIA | 


iw COUNCIL REPRESENTED BY THE 
COLLECTOR or SOUTH KANARA, 
MANGLORE—DEFENDaNT—RESPONDENT. | 
Madras Revenue Recovery Act (II of 1864), s. 58— 
Ryotwari land—Revenue Settlement—Enhanced reve- 
nue, imposition of, during currency of period -of 


settlement, legality of—Suit for declaration, main- - 


tainability of—Jurisdiction of Civil Courts—-Limita- 
tion—Pertod of notice, deduction of-——Civil Procedure 
Code (Act V of 1908), s. 60. 4 = 

The duration of a ryotwari land Revenue Settlement 


in Madras according to the declared intention of the . 


Government of Madras is 30 years and the rate fixed 
at such Settlement cannot be increased during the 
period for which the Settlement is made. [p. 84, col., 


Where the Government by a Notification issued at 
° the time ofa ryotwart land Revenue Settlement fixes 
a certain amount as being payable for certain kinds 
eof lands, the act of the Government amount to a, 
release, grant or an engagement, but by whatever 
word it may be described, the clear effect is that the 
Government irrevocably undertakes not to enhance 
the assessment during the currency of the settle+ 
ment. [p. 86, col. 2.] x 
The proprietorship of a ryotwari holder in his 
holding in the Madras Presidency is subject to the 
prerogative which the Crown has according to the 
Common Law of India of imposing by an executive 
«ct assessment on land and varying it from time to 
time. [p. 84, col. 2] . 


e 
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But in the actual exercise of this prerogative the 
Crown is not supposed to proceed without any regard 
to definite and well-established principles such as 
that the Crown is not entitled to more than a‘fixed 
share of the produce and that the usual Settlement 
period is 30 years. [p. 85, col. 1.] k 

Madathapu Ramaya v The Secretary of State for 
India, 27 M. 386 àt pp. 388, 396, Sankaranvadivelu 
Pillai v. Secretary of State for India, 28 M. 72 at p. 80; 
15 M. L. J. 32, Kandukuri Balasurya Prasadha Rao v. 
Secretary of State for India, 41 Ind. Cas. 98; 44 J. A. 
166; 40 M. 686; 33 M. L. J. 144; 22 M. L. T. 76,15 A. 
L. J. 697; 210. W. N. 1089; (1917) M. W. N. 536; 19 
Bom. I. R. 751; 6 L. W. 340; 2 P. L. W. 260; 26 C. 
L. J. 290 (P. C.) and Secretary of State for India v. 
Ramanujachariar, 85 Ind. Cas. 419; 47 M. L. J. 780; 
20 L. W. 973; (1925) M. W. N. 264; (1925) A. I. R. 
(M.} 355; 48 M. 262, relied on. f 

Although by virtue of the provision contained in 
s. 55 ofthe Madras Revenue Recovery Act the Civil 
Courts are prohibited from deciding any question 
as to the rate of revenue or as to the amount of 
assessment, they have full jurisdiction to decide 
whether or not certain land is at all under any 
liability to be assessed to land revenue, and whe- 
-ther Government having entered into a binding 
engagement, by which the assessment is fixed 
at a certain rate for a certain period, they can 
alter the rate during that period. Section 58 of the 
Madras Revenue Recovery Act is nota bar to such a 
suit. Tp. 86, col. 2; p. 87, col. 1.] 

in computing the period of limitation for a suit. 
against the Government to recover assessment alleged 
to have been wrongly collected, the period of two 
months required for a notice under s. 80 of the C. P. 
©. must be deducted. [p. 87, col. 1.] 

Srinivasa Iyengar v. Secretary of State for India, 
18 Ind. Cas. 617; 38 M. 92; 24 M. L. J. 41, followed. 

Appeal against a decree of the Court of 
the Subordinate Judge, South Kanara, in 
À. S. No. 215 of 1921 (A. S. No. 159 of 1921 
on the file of the District Court) preferred 
against that of the Court of the Addi- 
tional District Munsif, Kasaragod, in 0. S. 
No. 204 of 1920 (O. S. No. 927 of 1919 
on the file of the Court of the Principal 
District Munsif, Kasaragod). 

Mr. C. V. Ananta Krishna Iyer, for the 
Appellant. 

The Advocate-General, for the Respond- 


ent, ; 


JUDGMENT. 
Ramesam, J.—The facts of this second 


‘appeal are stated by my learned brother 


whose judgment I had the advantage of 
perusing. 


“If the question before us is what is the 
‘proper rate of assessment on the suit land, 


we are precluded from entering upon its con- 


` s 
ae 
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opinion this is the proper scope of s. 58: 
But when the question before us is—whether 
Government having entered into a binding 
engagement, by which the assessment is 
fixed at a certain rate for a certain period— 
can alter the rate during that period to say 
thats. 58 isa bar to our consideration of 
the question is to say that the section 
enables the Government to avoid the: 
binding nature of contracts relating to 
revenue. I do not think the words “any 
question as to the rate of land revenue pay- 
able to Government’ were intended to 
support such a contention. 

This leads me to the question—whether 
there is any binding engagement on the 
part of the Government. On this point, I 
see no reason to differ from my learned 
brother's conclusion, viz, that the Notifica- 
tion of the Government, dated 6th Novem- 
ber 1902, supplemented by the Govérnment 
Order, dated 17th April 1903, as understood 
in the light of declarations of Government 
Policy, amount toa grant of rights on the 
ryotwart holders in the District of South 
Kanara for aperiod of thirty years. Though 
there are facts in Secretary o7 State for 
India v. Ramanujachariar (1), which dis- 
tinguish that case from the present, it sup- 
ports our conclusion to this extent. 

‘On the question of limitation, it is true 
that I have always felt some difficulty in 
following the: reasoning in Srinivasa 
Atyangar v. Secretary of State for India (2). 
Alter the recent amendment of the Limi 
tation Act, the matter is not of practical 
importance. Jam, therefore, content to 
follow that decision. Iagree with the order 
proposed by my learned brother. 3 

Venkatasubba Rao, J.—The ques 
tion of law that has been raised in this 
second appeal is, can Gévernment revise 
and enhance the land tax during the eur 
rency of the 30 years’ period of the Settle- 
ment contrary to theotification introducing 
such Settlement ? we 

~The facts of the case may be shortly set 
forth. The plaintiff sues for a declaration 
that the assessment imposed by the Govern- 
ment on the’ suit kumris at the rate of 
eight annas per acre was illegal and that 
the Government could levy the tax only at 


sideration by s. 58 of the Revenue Recovery two armas fixed at the time of the; Settle- 


Act. The Civil Courts have no jurisdic- 
‘tion to do the work of the Settlement De- 
“partment, whether that department has come 
to a correct or incorrect conclusion in 


respect of a particular plot of land. -In-my ~ 


+ 
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ment. The kumris in question were 165 

(1) 85 Ind. Cas, 419; 47 M. L. J. 780; 20 L. Wy 973: 
1925) M. W. N. 264; (1925) A.L R. (M) 355; 48° M 
282. à . 
2 72) 18%nd. Cas. 617; 38 M. 92; 24A, L, J, 44, Y 
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odd acres in extent and the plaintiff claims 
the recovery of Rs. 493-30 being the 
amfount collected in excess of what was 
actually due. The lands are situate in 
Kasargod taluk of the South Kanara Dis- 
trict and the Government published on the 
6th November 1902, in the District Gazet- 
_ teer a Notification of the introduction of a 
new Settlement. The Notification begins 
with the statement that the Government 
had sanctioned the scheme for the revision 
of the land assessment of the South Kanara 
District and proceeds to say that the new 
rates will take effect from Fasli 1312 cor- 
responding to July 1902. Then follows the 
definition .and classification of lands and 
sanctioned rates are set forth along with 
the data for the calculation. Paragraph 20, 
{s material. ° 

“The Settlement will be fora period of 
thirty years, dyring which period no extra 
eharge will be made on ‘dry’ converted into 
‘wet’ or ‘garden’ or on ‘wet’ converted 
into ‘garden’ or on ‘single’ crop wet land 
converted into ‘double’ crop wet. Un- 
occupied land will be assessed according to 
the existing classification when cultivated 
or brought under occupation. At the end 
of the Settlement period the Government 
reserve the right to introduce such changes 
in the classification and assessment of 
‘wet’, ‘dry’ and ‘garden’ lands as may then 
seem proper.” : f 
A landa were by the Notification ex- 
cepted from the Settlement and regarding 
them it was said that separate order would 
‘be issued later. See para. 13. 

Accordingly a Government order, dated 
the 17th April 1903, was issued approving 
.of a Notification fixing a rate of two annas 
per acre in respect of suit lands. This 
Government order is recited in the pro- 
ceedings of the Board of Revenue, dated 
27th April 1903. A pattah was issued to 
-the plaintiff (appellant,in respect of certain 
"lands andthe kumrisin question were then 
_ treated as Government Kumris and omitted 
from the pattah granted tohim. On the 
27th of May 1906 he presented a petition jo 
the Collector of South Kanara asking that 
the said land might be included in bis 
paltah but an order was made to the eeffect 
that his claim would be disposed of under 
the dk@rkast rules. Thereupon, the plaint- 
iff filed two suits agast the Secretary of 
“State for India, O. 8. No. 352 of 1911 and 
-€), 5, No. 3 of 1913 in the District Munsifts 
Court. of Kasaragod asking for a declara- 
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tion that he was the owner of the kumris 
in question and that he was engitled to get a 
pattah for them and these suits were ulti- 
mately disposed of in his favour. In 
respect of a portion of these lands, he got a 
declaration from the District Court of South 
Kanara in the following terms:— 

“There will be a declaration that the 
plaintiff is the absolute owner and pro- 
prietor of the marginally noted plots falling 
within the plaint boundaries, and that as 
such he is entitled to get a patiah for the. 
same subject to the payment of the Sove- 
reign’s sharé of the produceas assessment 
and there will be a permanent injunction 
restraining the defendant from interfering 
with his lawful possession and enjoy ment of 
these properties”. 

In respect of the remainder of the lands, 
he got a similar declaration from the High 
Court. After the plaintiff was thus declar-. 
ed to be the absolute owner of the kumris, 
the Government issued to him a pattah 
charging an enhanced rate of assessment, 
namely, eight annas per acre, although 
the rate fixed in the Notification was two 
per acre. The plaintiff first sought 
redress from the Collector of South 
Kanara (See Ex. K) then from the 
Board of Revenue (See Ex. M) and then 
irom the Government but met with no 
success. Thereupon, the present suit was 
filed. The Government's defence was two- 
fold. First, they denied that the plaintiff 
was the owner of the kumris in question, 
secondly, they pleaded that Civil Courts had 
no jurisdiction to decide questions relating 
to rates of assessment and relied on s. 48 
of the Madras Revenue Recovery Act II of 
1864. They generally controverted the 
position that the Government had no right 
to vary the rates of assessment during ‘the 
currency of the Settlement period: The 
first defence in view of the result of the 
litigation that preceded the suit, is obvious- 
ly frivolous and was summarily rejected 
both by the District Munsif and the 
Subordinate Judge. In regard to the second 
plea, it must be said that the authority on 
the point is scanty ahd the question must 
be determined mainly with reference to 
general principles, It is now established 
that the proprietorship of the. ryotwart 
holder in his holding is subject to the prero- 
gative which the Crown has according to 
the Common Law of India of imposing by 
an executive act, assessment on Jand 
and varying it from time to time, Thg 
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right of the Government to assess land 
to--land revenue and to vary it is not 
aright created or conferred by any Statute 
but as stated above, the Crown possesses the 
prerogative of exacting from a subject hold- 
ing arable land, its share of the produce 
or the equivalent of such produce. See 
observations of Bashyam Iyengar, J., in 
Bell v. Municipal Commissioners for the 
City of Madras (3) and Madathapu Ramaya 
v. Secretary of State for India (4) and of 
Subramania Iyer, J., in Madathapu Ramaya 
v. Secretary of State for India (4). 

In the actual exercise of the prerogative 
ofthe Crown above referred to, the Crown is 
- not supposed to proceed without any re- 
gard to definite and well-established princi- 
ples, such as, that the Crown is not en- 
titled to more than a fixed share of the 
produce; see Subramania Iyer, J., in Mada- 
thapu Ramaya v. Secretary of State for 
India (4). The learned Judge also 
refers to another well-established princi- 
ciple, namely, that the usual Settlement 
period is thirty years [See Madathapu 
Ramayya wv. Secretary of State for India 
(4).] This feature of ryotwari Settlement 
is referred to over and over again in judg- 
ments of the Judicial Committee and of the 
High Court and in works of authority. 

In Sankaravavadivelu Pillai v. Secretary 
of State for India (5) Subramania Iyer, J., 
refers to this incident. | 

In Maclean's Manual of the Administra- 
tion of the Madras Presidency, Vol. I, the 
following passage occurs at page 110:— 

“The term of the Madras ryotwari Settle- 
ment is according to the present inten- 
tions of Government 30 years from the 
date of completion of each particular local 
settlement at the end of which time not only 
the commutation money rates but the grain 
value themselves now assigned to the land 
are liable to revision”. 6 


Again at page 121 :— ; 
“The most important item in the yearlye 
demand, namely, the normal land tex is 
fixed in advance and is liable to revision 
.according to present arrangemeħts only 
once in every 30 years from time of first 
Settlement”. 
- Baden Powell in Vol. III on his Land 
Tenures at page 75 says :-— 
“The duration of Settlement is 30 years. 


3) 25 M. 457; 12 M. L. J. 208. : 
4) 27 M. 386 at po. 388, 393. So 
(5) 28 M72 at p. 80; 15 M. L.J. 32, 
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During that period neither the graii valued 

nor the commutation prices are altered”. . 
The Board’s Standing order on ‘the 

subject runs thus :— ° 

“At each Settlement or re-settlement of a 
district, Government will fix at their discere- 
tion the period for which such Settlement or 
re-settlement shall bein force The Collec- 
tor shall then notifiy the period in tha 
District Gazetteer and explain to the ryots 
that the new rates will not be liable to 
alteration during the currency of the Settle- 
mént period”. 

Referring to ryotwari Settlements, their 
Lordships of the Judicial Committee ob- 
serve in Kandukuri Balasurya Prasadha 
Row v. Secretary of State for India (6): 

“It has, however, long been the practice 
on Government estates to make periodical 
settlements with the ryots “whereby the 
Government's share in the produce is com- 
muted for a fixed annual payment in assess- 
ing which the wet lands are separately 
classified, The annual payment is incap- 
able of increase during the period for which 
the Settlement is made”, 

I have shown that the Notification in 
question contains a definite undertaking 
that the rate fixed will not be varied during 
the 30 years’ period of the Settlement, 
From the Standing Order referred to above, 
it is clear that not only was this Notifi- 
cation published in the District Gazetteer 
but that its clauses were explained by the 
Collector to the ryots in the taluk. 

The reason for imposing a higher rate 
appears extremely curious. The Govern- 
ment have discreetly refrained from referr~ ` 
ing to it in their statement or in the course 
of the argument on their behalf The 
plaintiff has discovered that a Notification 
dated the 26th’ January 1913, was published 
in the District Gazetteer over the signa- 
ture ofthe Revenue Divisional Offices, to 
the.effect that the Kumriareas; to which 
claims may be esfablished in Courts of 
Law .may be assessed at the full dry .rates ` 
instead of the Kumri rates.. The action is’ 
thus intended to penalise persons who 
challenge in Courts of Law the Government's 
deċision in regard to the ownership of the 
land. The Government having wrongfully 
densed the plaintiff's title seek to take ad- 
vantage of theirown wrong and to render 


(6) 41 Ind. Cas, 98; 4461. A. 166; 40 M. FRG: 33 M 
L.J. 14; 22 M. D. T. 76,15 A.L J. 607; BI O W 
N. 1089; (1917) M. W. N. 536: 19 Bom. L. R. 751-6 L 
eW. 340; 2 P. L. W. 260; 26 C. L. J. 290 (P. 0) 
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nugatory the decision of the Court by im- 
posing an arbitrary rate and thys treating 
the: land contrary to the finding, as land 
belonging to them and at their absolute 
disposal. That the act of the Government 
in going back upon their promise isim- 
politic, oppressive and indefensible can 
scarcely be denied. It is opposed to re- 
peated declarations of the Government 
and accepted notions of established 
usage. The act constitutes a clear breach 
of faith. The question, however, re- 
mains, is the claim of the Government not 
merely unjust but also illegal and can 
Courts of Law deal with the question and 
protect the aggrieved party? In Kandu- 
kuri Balasurya Prasadha Row v. Secretary 
of State for India (6), the case referred to 
above, their Lordships of the Judicial Com- 
mittee held that the Government could not 
impose upon a zemindar.a cess, for the use 
of water, the right to use which was appur- 
tenant tothe lAnd in respect of which the 
jama was payable, without increasing the 
amount of the jama and thus committing 
a breach of the obligation undertaken at 
the time of the Permanent Settlement. 
The Irrigation Cess Act conferred, on the 
Government a right to levy a water cess 
and purporting to act under this Act, the 
Government levied the.cess in question. 
Independent of, and apart from, the Act the 
Government did not claim any such right, 
but the Government contended that the 
settlement with the zemindar did not amount 
to an engagement within the meaning of 
the Act and in the absence of it they could 
< exercise the right conferred by the Statute. 
The question in the present case is, is there 
any such engagement between the Govern- 
ment on the one hand and the ryotwari 
holders on the other. Ifthere is, the Go- 
vernment’s action,is illegal, for they do not 
rely upon any Statute in theirfavour. The 
dbsetvations of their Lordships in this case 
referring to ryotwari tenure were in a sense 
- obiter, but they are entitted to great weight 
as an‘argument based on them was used to 
support the conclusion at which they arriv- 
ed with reference to the position of the 
zemindar which was then directly under’ 
consideration. 

This case was treated by a Bench of this 
Court as an authority for the position that 
the assessment is incapable of increase in 
regard to ryotwari tenur during the 
period for which the settlement is made, 
Secretary of State for India v, Ramanuja- 
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chamiar (1). Incidentally, I may mention 


. that this is the only direct ruling on the 


point. 

On a construction of the Notification, I 
am clearly of the opinion that it amounts 
to a grant in favour of the ryotwart 
holders of the taluk. The state was 


possessed of the right, I shall assume, of . 


‘levying any assessment it pleased. By the 


Notification it gives up the right to levy 
any tax over and above that fixed at the 
Settlement. Its right was indefinite. 
was at liberty to fix a-high or a low rate, 
By the Notification the right which was 
indefinite was made definite and whatever 
tight it possessed to fix a rate in excess 
of what was actually fixed, it released in 
favour of the ryotwari holders. In other 
words, assuming that the Government had 
a right to a share of the produce above 
what was fixed at the Settlement, that right 
was by the Notification granted by virtue of 


the Settlement to the holders of the lands, . 


The act of the Government might be de- 
scribed as a release, grant or an engagement, 
but by whatever word it may be described, 
the clear effect is that the Government 
irrevocably undertook not to enhance the 
assessment during the currency of the 
Settlement. : 

I have not the slightest doubt that their 
Lordships of the Judicial Committee in 
Kandukuri Balasurya Prasadha Row v. 
Secretary of State for India (6) under- 
stood the position in this sense when they 
observed, dealing with the ryotwari holders 
that the annual payment was incapable 
of increase during the period for which 
the Settlement was made. : 

There thus being a grant or release in 
favour of ryotwari holders, s. 58 of the 
Revenue Recovery Act cannot oust the 
jurisdiction of the Civil Courts, Section 58 
runs thus :— , 

“No Court of Civil Judicature shall have 
authority to take into consideration or 
decide any question as to rate of land 
revenue payable to Government, or as to 
the amount of assessment fixed,or to be 


hereafter ‘fixed on the portions of a divided _ 


estate”. . 

The Courts are prohibited from deciding 
any question as to the rate of revenue or 
as to the amount of assessment. But they 
have full jurisdiction to decide whether 
or not the land or person is at all under 
liability to be assessed to land revenue. 
See Madalhapu Ramayya v. Beere. 


It. 
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tary of State for India (4). Similar- 
ly if there is a-binding engagement 
or a grant,or a release, the section does 
not daprive the Civil Courts of their un- 
doubted jurisdiction to give effect to and 
enforce its terms. Section 53, therefore, is 
nota bar to the action. As Subramania 
Ayyar J. pointsin Madathapu Ramayua v. 
Secretary of State for India (4), although 
the prerogative of the Crown is to be exer- 
cised in accordance with definite and well- 
established principles, s. 58 has been en- 
acted in order to save the Crown from 
litigation to which but for such a provi- 
sion, it would be exposed, that is to say, 
the Crown cannot be compelled by Courts of 
law to act in accordance with those prin- 
ciples, however, well settled they may be. 
The question assumes an entirely different 
aspect when the matter passes out of the 
region of ethics and state policy into the 
domain oflaw. When the obligations of 
the state have taken the form of an arrange- 
ment which Courts can recognise, the bar 
of s. 58 ceases to have operation. 

. In my opinion, therefore, the plaintiff 
is entitled to the declaration that the de- 
fendant cannot collect more than two annas 
per acre in respect of the kumris which are 
the subject of this suit. 

There remains only the question of the 
recovery of the amounts actually paid. 
The appellant’s learned Vakil concedes that 
the payments made in 1918 are barred by 
limitation. In regard to payments of 1919, 
it is sufficient tosay that Iam willing to 
follow Srinivasa Aiygngar v. Secretary of 
State far India (2), where it was held that 

. the period of two months (the period of 


notice) should be deducted in computing ` 


limitation. lf this period is deducted all 
the parments of 1919 are in time and the 
‘plaintiff will be entitled to a decree to that 
extent, In the result, the decree of the 
‘lower Appellate Court is set aside and the 
plaintiff's suit is decreed with full costs 
here and in the Courts below to the exteåt 
indicated above. 
Y. N.V. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civiu Borr No, 1370 or 1921. 

September 15, 1925. $ 
Present:—Mr. Raymond, A. J. C. 
SULLEMAN AND ANoTHER—PLAINTIFFS 
versus 
ESSO AND OTRERS—DEFENDANTS. 

Civil Procedure Code (Act V of 1908), s. 99, 
0. XXXIV, r.1—Transfer of Property Act (IV of 
1882), ss. 72, 76—-Limitation Act (IX of 1908), Sch. I, 
Arts. 134, 148—Plaint not signed by plaintiff—Pro- 
cedure—Mortgage—Redemption suit- Person in posses- 
sion, whether can be impleaded—NMortgagee in posses- 
sion duties of—Transfer by mortgagee —Transferee 
taking with notice of mortgage—Adverse possession— 
Limitation. : 

The relief claimed in a suit for redemption is 
against the mortgaged property, and persons who are 
in possession of the property and claim an interest 
nee may be impleaded as parties thereto. [p. 89, 
col. 2. g 

When a mortgage takes physical possessfon of the 
mortgaged property during the continuance of the 
mortgage, rightly or wrongly, with, without or even 
against the consent of the mortgagor, his act will not 
be allowed to limit the right of redemption and the 
law will treat his possession as that of a mortgagee. 
Limitation for a suit for redemption in sucha case 
would still be 60 years under Art. 148 of Sch. I to 
the Limitation Act. [p. 90, col. 2.] 

Awdh Sing v. Nanhai, 46 Ind. Cas. 872, relied 
upon. 

A suit by a mortgagor to recover pessession of the 
mortgaged property from an alienee of the mortgagee 
who has taken with notice of the mortgage is govern- 
ed by Art. 148 and not by Art, 13tof Sch. Ito the 
Limitation Act. fp. 91, col. 1] 

Vishvanath Bhiva Raul v Tukaram Vithu, 89 Ind. 
Cas. 189; 27 Bom. L. R. 661; (1925; A. L R. (B) 417, 
relied upon. ` 

Both ss. 72 and 76 of the Transfer of Property Act 
refer to a mortgagee coming into possession of the 
mortgaged property, not necessarily at the time of 
the mortgage but during its continuance, and afirnt 
the duties and obligations resting on the mortgagee 
when he thus comes into possession of the mortgaged 
property. His possession is recognised as that of a 
mortgagee alone. [ibid ’ 

The abs2nce of the signature ofa plaintiff on the 
plaint is a formal defect, not atfecting the merits of 
the case or the jurisdiction of the Court and may be 
condoned under s. 99 of the C P. C., or may bg cured 
at any time. [p. 91, col. 2; p 92, col. 1.] 

Mr. Dipchand Chandumal, for the Plaint- 
iffs, ` 

Mr. Gorerdhandas A. Kikla, for Defend- 


“ants Nos. Land 2. 


JUDGMENT. —This suit was original- 
ly filed by: one Sulleman son of Hashim, 
and was for the redemption of certain im- 
meveable property described below which 
wasealleged to be in the possession of the 
defendants, and foraccounts. e 

Hashim, the father of Sulleman, owned 
a plot of land with buildings thereon bear- 


„ing Suryey No. 12 Survey Sheet, K-19 
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situated in Lyari Quarter, Karachi. Attach- 
ed to this building there was an oil mill 
with its accessories which were also owned 
by Hashim, and which he mortgaged with 
Motiram Hariram and Issermal the son of 
Motiram, by a mortgage-deed, dated De- 
cember 20, 1878. <A certified copy of this 
mortgage-deed has been ‘produced, and is 
Ex. 10 in the case. Again on 16th January 
1879, the said Hashim mortgaged with the 
same mortgagees the plot of land described 
‘above with the building thereon, with the 
equity of redemption in the moveables 
referred to in Ex. 10 in consideration of 
the sum of Rs. 1,000. A certified copy of 
this mortgaged-deed has also been produc- 
ed, and is Ex. 11 in the case, The plaint 
recites that the mortgage of immoveable 
property was with possession, but this is 
not accurate. The plaint alleges that in 
pursuance of the mortgage-deed of 1879 
the mortgagees Motiram and Issermal took 
possession of the building mortgaged with 
them. Within a couple of months after the. 
execution of the mortgage-deed of 1879, 
Hashim left Karachi and proceeded to 
Africa, where he died about 30 years 
back. The plaint states that he left four 
sons, all of whom are dead except the plaint- 
iff, Sulleman. By a deed, dated March 10, 
1880, Motiram and Issermal assigned their 
interest in the mortgage-deed, Ex. 11 to one 
Kaderdino, since deceased, the husband of 
defendant No. 2 Fatmabai, and handed over 
possession of the property mortgaged to 
Kaderdino, Kaderdino died about 20 
“years ago leaving defendant No. 2 as his 
sole heir. Defendant No. 1 was Isso, a 
brother of Kaderdino, he died since the in- 
stitution of the suit, and his sons were 
brought on the record as his legal repre- 
sentatives. Defendant No. 3 is Ismail son 
of Sattardino deceAsed, a second brother of 
Kaderdino. Both claim an interest in the 
estate of Kaderdino. The plaintiff, Sulle- 

. man, who resides in Afrian came to Karachi 
in 1931, and called upon the defendants for 
redemption of the mortgaged property and: 
for settlement of accounts and mesne pro- 


fits, but they refused to doso. He thus filed ° 


- the present suit by his duly’ constituted 
attorney, Umer son of Haji Ahmed, 

It is admitted that the plaintiffs fanfily 
are Cutchi Memons, and, therefore, govern- 
ed by Hiadu Law in matters of inheritance 
and succession. 

After the suit was filed, a preliminary. 


ESSO, [61 1. 0, 1995] 
presentatives of Hashim had not been 
brought on the record. The plaintif was 
accordingly granted leave to*amend his 
plaint, and he did so by adding as co- 
plaintiff with himself Abdul Rahiman son 
of Ayoob, his deceased brother. 


The written statément of defendant No. 2 
is virtually a denial in toto of all the allega- 
tions contained in the plaint. The mort- 
gage-deeds of 1878, 1879 and the assign- 
ment deed of 1880, are all denied, and the 
plaintiffs are put to proof of them. It is 
also denied that Hashim was the owner of 
the property in suit, and it is said that 
Kaderdino purchased it. The defendant 
No. 2 states that she and her husband, 
Kaderdine, have been in possession of ‘tris 
property for over 40 years adversely to 
the plaintiffs, and the suitis, therefore, 
Statute barred. It isalso urged that the 
suit is not maintainable as framed in- 
asmuch as the plaintiff being out of posses- 
sion, must sue for pessession,and pay Court 
fees accordingly. It is denied that Esso.and 
Satardino ever had any interest in this 
property, and neither defendant No, 1- nor 
3 have any claim to any share therein. 

The written statement of defendant No. 1, 
Esso, filed when he was still alive, is very 
brief. He contents himself with denying 
that he had any interest inthe property in 
suit, but at thesame time he adopts the 
written statement of defendant No. 2. 

By this written statement, the defendant 
No. 3 claims to be the heir of Kaderdino, 
and states that defendant No. 2 is entitled 
to maintenance only. He admits he is in 
possession of the property in suit. 


A supplementary written statement was 
filed by some defendants after the plaint 
had been amended, and by this they urge 
that all the legal representatives of Hashim 
are not on the record, and go the length of 
denying that Sulleman isthe sonof Hashim. 
e The Pleaders for the respective parties 
submitted a long array of issues for decision 
by the Court; some were framed before the 
plaint had been amended and some after 
the amendment. A 

The issues framed both before and after 
the amendment are the following. 

Original Issues : 

1. Is the suit time-barred? 

2. Is the suit barred by adverse posses- 
sion? . 

3. Isethe plaint insufficiently stamped? 


objection was taken that all the legal re-" 4, Is the suit not maintainable as framed? 


z 
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0 Did Hashim owna plot of land bear- 
ing Survey No, 12 Sheet K-12? 

_ 6. Did Ha8him mortgage his moveables 
with Motiram and Ismail as alleged in para. 
2 of the plaint? 

7. Did Hashim mortgage plot No, 12 
and equity of redemption, with possession 
as alleged in para. 3 of the plaint? 

8.. Is the plaintiff alone interested in the 
property in suit. 1f so, what is the consequ- 
ence thereof? 

9. Did Motiram and Issermal transfer 
their interest in the mortgage-deed dated 
January 16, to Kaderdino and handed over 
possession of the property as alleged in 
para. 6 of the plaint? 

10. Are defendants Nos. 1 and 3 inter- 
ested in the property left by Kaderdino? 

-ll. Has the plaintiff subsisting title to 
the property in suit? 

-12. Is the claim to the property in suit 
barred by adverse possession of Kaderdino 
and his wife? 

13. Whatamount, if any, is the defendant 
No. 2 entitled to recover before redemption 
of property? 

l4. To what relief, if any, is the plaintiff 
entitled? ; 

15. ° General. 

Supplementary issues : 

1. Has Hashim left any heirs. 
they necessary parties to the suit? 

2. Is Sulleman son of Hashim? If not 
what is the effect? 

3. Is the plaintiff No.2 properly repre- 
sented andthe plaint properly signed ? If 
not, can the suit lie ? 

4. Are the plaintiffs bound to prove their 
Possession within 12 years from the date 
of the suit? 

The suit, as I have observed, was filed by 
Sulleman through his agent Umar Haji 
Ahmed. A general power-of-attorney dated 
May 12, 1920 Ex. 16 was executed by Sulle- 
man in favour of Umer Haji Ahmed. By 
this power of attorney Umer was empower- 
ed to file all suits for the recovery of the 
estate of Hashim, and the present suit had 
baen specifically referred to. The validity 
of this power-of-attorpey has not been dis- 
puted. 

Now, that the property in suit belonged 
originally to Hashim is indisputable. Umer 
Haji Ahmed, a relation of Hashim, aged 
about 60 years, has stated in his evidence 
that the property in suit belonged to 
Hishim, and was purchased by hine from a 
Borah, , 


If so, are 
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Alias Ahmed, a venerable man of 70 
years of age, states from his personal 
knowledge that the house in suit was.the 
property of Hashim, and that he had mort- 
gaged it with Motiram and Issermal. This 
evidence has not been rebutted, nor has 
there . been cross-examination directed 
against the allegations of these two wit- 
nesses that the property in suit was the 
property of the deceased Hashim. 


Equally, there is not a vestige of a doubt 
that this property was mortgaged with 
-Motiram and Issermal. The mortgage-deed 
of 1878 isa mortgage of certain moveables 
with Motiram and Issermal. The mortgage- 
deed, Ex. 11 of 1879, clearly recites the 
mortgage with Motiram and Issermal of 
the house in suit. The consideration shown 
is Rs. 1,000 payable within a period of two 
years, and the rate of interest is 2 per cent, 
per mensem. . 

It was contended that the mortgagees 
should have been parties to this action, 
Both Motiram and Issermal are dead, and 
there is no satisfactory evidence as to their 
having any legal representatives. But even 
ifthere were any, I do not think they are 
necessary or even proper parties to this suit, 
The plaintiffs’ relief is against the mortgag- 
ed property, whoever may be in posses- 
sion of it, and he had rightly impleaded 
the parties to this suit the persons who he 
alleges have ah interest therein. 


Two important questions now arise for 
determination. As I have observed, the 
property in suit was mortgaged without - 
possession, but there is no doubt that 
Motiram and Issermal did acquire posses- 
sion of it, and that they transferred their 
possession to Kaderdino, the husband of 
defendant No. 2 bya deed, dated Mareh 11, 
1880, Ex. 12. This document plays a very 
important part iu this casein view of*the 
main defences to this action, and it is neces- 
sary to consider it în some detail. There 
is no doubt as to its execution. It" first 
refers to the mortgage-deed executed in 
1879, the registration of which is admitted 
by Hashim.in favour of Motiram and 
Issermal, mortgaging the property in suit. 
It also refers to the mortgage of 1878, Ex. 
10, 6 which various moveables had been 
pledgéd with Motiram and Issermal. The 
latter filed a suit insthe Small Cau8e Court 
for the recovery of the amount due on Ex, 
10, and after obtaining a decree attached 
and sojd the moveables and realised there- 


bo a 


| from asumeof Rs. 483-11-6, the considera- 


tion in Ex, 10 being Rs. 500 only. 
The following paragraph in Ex. 12 is of 


- ' considerable importance: 


“4, That the plot No. 14 mortgaged 


‘hereby is in our possession since last 12 
‘months, and we have rented it on our 
- behalf to: Valiji Moosaji. Now we have sold 


our right and interest in the above men- 
tioned mortgage-deed, plot No. 14, and 
other mortgaged property except that 


. which is disposed of to Kaderdino son of 


Soomar for a sum of Rs. 150. We have 


‘received the consideration thereof owing 
, to the execution of this sale-deed, I have 
_handed over to the above mentioned pur- 


chaser, Kaderdino son of Soomar, the mort- 
gage-deed, No. 31, possession of plot No. 14, 
and the sale-deed, dated 12th July 1879, 


Jin aecordance with which plot No. 14 was 


purchased by Hashim son of Ali from 
Lookmanji son of Ismailji. He has receiv- 


„ed them after‘agrceing to the same, and he 


had taken possession thereof, All our rights 
which we had on the mortgaged property, 
and those for recovering the principal 


„amount and interest thereon, now belong to 
_Kaderdino son of Soomar”. 


Exhibit 12 has been duly registered. It 


‘appears to me to clearly establish the fol- 
lowing points (1) Hashim was the owner of 


the property mortgaged (2) he mortgaged 
it with Motiram and Issermal in 1879, by 
‘a registered document Ex, 11, (8) they 
obtained possession of the mortgaged pro- 
perty within 14 months after the execution 
of the mortgage-deed Ex 11, (4) they tran- 


‘‘sferred their rights under the mortgage- 


deed including the right to recover the 
sum of Rs. 1,000 due by Hashim to Kader- 


‘dino alone in consideration of a sum of 


Rs. 150 and placed him in possession of the 
‘property. ` . ' 

Now, as mentioned above, Hashim died 
in Africa.’ He apparently left for this place 
‘shortly after the execution of Ex. 11. He 
had ,not discharged any part of the debt 
‘due to the mortgagees under the mort- 
gage-deed, Ex. 11, and apparently being 
unable to do so, the probabilities seem tọ 
be that he handed over possession to the 
mortgagees, gua, mortgagees, to enable 
them to realise, if not the principal, at Jeast 
the interest out of the rents and profits 
accruing from the mortgage property. It 
was contended by Mr Kikla for the de- 
fendants that Motiram and Issermal were 
trespassers and illegally acquired posses, 
os @ He ee k 
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sion of the property. This argument was 
advanced with the sole object of attempt- 
ing to prove that Motiram,and Issermal 
and their successors have been in adverse 
possession of this property ever since 1880. 
But this argument has no substance in 
fact. Ihave not the slightest doubt that 
the impecunious Hashim finding all the 
paraphernalia of his oil mill attached, and 
his residential house burdened witha heavy 
debt emigrated to fresh fields to retrieve 
his fortunes, and before doing so, he hand- 
ed over possession of the mortgaged pro- 
perty to the mortgagees. By the assign- 
ment-deed Motiram and Issermal have 
clearly recognized themselves as mort- 
gagees, and they have stated in this docu- 
ment in unmistakeuble language that what 
they are assigning to Kaderdino were their 
rights in the property in suit, gua mort- 
gagees. It is perfectly clear to my mind 
that Ex. 12 is not a sale out and out to 
Kaderdino, and hence thelatter could not 
have a better right to the property in suit 
than his assignor, and, could not, therefore, 
under any circumstances be regarded as 
owner ofthe property in suit: But even 
on the assumption that Motiram ` and 
Issermal wrongfully took possession of the 
property after the departure of Hashim for 
Africa, they could not by their unilateral 
act alter their character as mortgagees, and 
thus curtail the period of 60 years allow- 
ed for redemption of mertgaged property, 
by alleging adverse possession for more 
than 12 years. In Awdh Singh v. Nanhai - 
(1) it was observed in the body of the judg- 
went at page 674* as follows: ‘ 
“It was urged, and I think rightly urged, 
on behalf of the respondents, that when a 
mortgagee...takes physical possession of the 
mortgaged property, rightly or wrongly, 
with, without or even against the consent 
of the mortgagor, his act will not be al- 


lowed to limit the right of redemption and 


the law will treat his possession as that of a 
mortgagee”. 

This is precisely the case here. How- 
ever, Motiram and Issermal -may have 
come by the possession of the property 
during the continuartce of the mortgage, 
the law would still regard them as mort- 
gagees, and by Ex. 12, they have them- 
selves admitted their position to be that 
of mortgagees. It must further not be 
overlooked that Kaderdino did not come 

(1) 46 Ind. Cas. 872. 
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‘into possession of the property in suit 


without notice of the restricted rights 
which the mortgagees, Motiram and Isser- 
mal, had ia it. Heisa party to Ex. 12 and 
hence must have been aware that he was 
not acquiring an absolute right to the pro- 
perty in suit, but was assigned only the 
mortgagee’s rights as mortgagees. 

‘ Both ss. 72 and 76 of the Transfer of 
Property Act refer toa mortgagee coming 
into possession of mortgaged property, not 
necessarily at the time of the mortgage, but 
during its continuance, and affirm the 
duties and obligations resting on the mort- 
gagees when they thus come into possession 
of the mortgaged property. Their posses- 
sion is recognised as that of mortgagees 
alone, 

Mr. Kikla for the defendants relied on 
Art. 134, Indian Limitation Act; but as 

ointed out in Vishvanath Bhive Raul v. 

akaram Vithu (2), “Art 184 of the Indian 

Limitation Act, 19U8, does not apply toasuit 
by a mortgagor to recover possession of the 
mortgaged property from an alienee of the 
mortgagee who has taken with notice of the 
mortgage. Such a suit is governed by Art. 
148 of the Act.” 

_I now proceed to consider the various 
issues in the case: 
` Issue No.1. Ihold thatthe suit is not 
time-barred, and that Art. 148, Indian 
Limitation Act applies. The mortgagees 
could not be regarded in adverse posses- 
sion ofthe property in suit. and Kaderdino 
who came into possession with full notice 
of the mortgage could not be in a better 
position than that of his transferor. Fur- 
ther, it has not been established that 
either Hashim or the plaintiff had any 
knowledge of the adverse possession. Sul- 
leman was born in Africa, and he came to 
Karachi only in 1921. 

“My finding on issue No. 2 follows that 
on issue Na. |, No adverse possession has 
been proved. 

Issue No. 3. The plaintiff has valued his 
relief at Rs. 200. The suitis for redemp- 
tion and re-conveyance of the mortgaged 
property, and for such amount “as may be 
due to him ona setblement of the account.’ 
He helieves that on ths account a sum of 
Rs. 500 willbe found due to him, and is 
prepared to pay the Additional Court-fees 
thereon. The Court-fees for the recovery 
of the property mortgaged have been duly 


(2) 89 Ind. Oas. 189; 27 Bom. L. R. 661; (1925) A. 1. 
R. (BJ 417, 
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paid, and as far as the suit for an account 
is concerned, the plaintiffis to value the 
relief which he seeks under s. 7 of the 
Court Fees Act,cl. iv, sub cl. (f). My*find- 
ing on issue No. 3,, therefore, is that the 
plaint issufficiently stamped. 
Issue No. 4. A few observations on this 
issue are necessary. It appears that Has- 
‘him had four sons. Sulleman the plaintiff, 
Adam, Ayoob and Ali. Adam predeceased 
‘his father Jeaving no son but two married 
daughters, one of whom is dead. Ayoob 
died after his father leaving a minor son 
Abdul Rahiman, the co-plaintiff in this 
suit. As to Ali nothing seems tə be known 
of his present existence. or his whereabouts. 
Umer Ex. 9, though he mentioned Sul- 
leman, Ayoob and Adam as the sons of 
Hashim, did not refer to Ali at all. Ap- 
parently, he died many years back, and no 
one seems to know whether he is alive or 
‘dead at the present moment or even when 
the suit was filed. The parties, as I have 
observed, are Cutchi Memons, governed by 
Hindu Law, in matters of succession and 
inheritance. Abdul Rahiman, therefore, was 
the only male heir in existance of Hashim 
besides. Sulleman at the time of the in- 
stitution of the suit. It has, however fur- 
ther been urged that the authority to 
file this suit was granted to Umar Haji 
Ahmed by Sulleman alone, and on his 
behalf, and consequently, after Abdul 
Rahiman had heen brought on the record 
as a co-plaintiff, Umer Haji Ahmed had no 
power to sign and verify the plaint as he 
has done on behalf of the minor Abdul 
Rahiman. For the plaintif it was argued" 
that even if this be regarded asa defect 
in the plaint, Sulleman's signature to it 
could be procured if time were given. It 
is perfectly true that the power-of-attorney 
was executed by Sulleman on his behalf 
alone in favour of Umer Haji Ahmed, But 
this power. authorises the agent to take 
all such steps as are necessary for the 
recovery of the eState left by Hashim, and’ 
,Sulleman, though it was he alone that is 
the executant of the power-of-attorney, 
„attempted to re-acquire the property for 
the benefit.of the heirs of Hashim. As I 
have observed above, the minor Abdul 
Rahiman lives with Sulleman, and the 
lattey is his natural and actual guardian. 
Even if the power-of-attorney bg restrict- 
ed to Sulleman alone, the defect in the 
plaint could be cured by Sulleman signing 
it. Now I regard the defect as but formal, 


ba o? a 
not affecting the merits of the case or thé 
jurisdiction of the Court, and, therefore, I 
would condone it under s. 99,0. P. ©. This 
suit was filed -on September 22, 1921, and 
is now, therefore, four years old. I do not 
think after having concluded the hearing, 
I should postpone it merely for the purpose 
of formally securing the signature of 
Sulleman to the plaint. My finding, there- 
fore, on the issue is that the suit is maintain- 
able as framed. f 
_ Issue No. 5 has not been pressed by the 
defendants in view of the overwhelming 


evidence that the property in suit did- 


belong to Hashim, : 

Issue No. 6 has not been equally press- 
ed, as it cannot be denied that Hashim did 
mortgage the property in suit with Motiram 
and Issermal. 

Issue No. 7: Thé property in suit was 
not mortgaged with possession at the time 
of the execution éf the mortgage-deed, but 
during: the continuance of the mortgage, 
possession: was given to Motiram and 
Issermal.. 

Issue No. 8. My finding on this issue 
is that only Sulleman and Abdul Rahiman 
sonof Ayoob are interested in the property 
in sui. 


Issue No. 9 has, as the defendants’ 


“Pleader himself admitted, been established 


by Ex. 12. Motiram and Issermal trans- 
ferred their right under the mortgage 
of 1879 to Kaderdino. In connection with 
Kaderdino’s rights to this property, I may 
uséfully refer to the written statement 
filed by his wife Fatmabai in Suit No. 1220 
of 1920. This suit was one for partition 
filed by Ismail son of Satardino, defendant 
No. 3 in this case, against Esso, the brother 
of Kaderdino, and Fatmabai, the widow. 
By her written statement, the latter in 
para, 6 with reference to the property in 
thé present suit stated as follows: 

“This property has been acquired by 


“defendant No, 2 and her deceased husband, 


Kaderdino, by adverse. possession and 
transfer of mortgage interests therein by 
Motiram and Issermal to whom it had been 
mortgaged by the original owner Hashim 
Ali.” ’ 

Issue No. 10. Both these defendants 
have adopted the written statement filed 
by Fatma®ai. The evidence however, does 
not show that either tke heirs of Esso or 
Ismail, the son of Satardino, have any 
interest in the property in suit. They were 
apparéntly joined as co-defendants as glose 
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relations of Kaderdino, and as they asserted 
an interest in the property in suit. .The 
mortgages Exs. 10 and 11 and*the assign- 
ment deed Ex. 12, refer to Kaderdino 
alone and I hold, therefore, that neither 
the defendant No. 1 nor defendant.No. 3 
have‘ any interest in the property in suit. 

From the previous findings I hold ot 
issue No, 11 in the affirmative. 

Issue No. 12 is answered in the nega- 
tive, - 

Issue No. 18 will be referred to thé 
Official Commissioner. He is to determing 
the amount due on the mortgage of 1879 
with interest thereon at 2 percent. per 
mensem on thesum of Ks. 1,000from the. 
date of the execution of the mortgage- 
deed, He will have to deduct from this 
sum theamount of Rs. 483-11-6 admittedly 
received by Motiram and Issermal as stated: 
in Ex. 12, as also such rents and mesne 
profits of which defendant No. 2 has had 
the benefit or to which they. are liable 
during the period she and her husband’ 
-‘Kaderdino have been in possession of the 
property in suit. ` 

Issue No. 14. The plaintiff is entitled to 
a decree for redemption of the mortgaged 
property, and re-conveyance of it on pay- 
ment of any amount that may be found due 
by the Commissioner. 


With regard to the supplementary issues, 


my findings thereon are as follows: 


Issue. No. 1 has been already disposed’ 


of. The necessary parties areon the record, 

Issue No. 2. There is nota title of evi- 
dence on the record in support of the 
allegation that Sulleman was not theson 
of Hashim, but that he is son of Hashim’s 
wife by another husband. The evidence 
clearly establishes that Sulleman was the 
son of Hashim. 

Issue No. 3. I have discussed this issue 
above? I hold the suit does lie. | 

Issue No. 4. In the negative. 


d 


elssue No. 15. I reserve the question of 


costs till the return of the Commission- 
The Commissioners report 
to-be returned within fifteen days, The 
“plaintiff has to depositwithin three days 
the Commissioner’s fee Rs. 30. 

Z. K. Order accordingly. 
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OUDH JUDICIAL COMMIS- 
SLONER’S COURT. 

Privy CoUNCIL APPEAL No. 15 oF 1925. 

September 14, 1925. 

Mr. Wazir Hasan, A. J. C., and 
Mr. Simpson, A. J. C. 
JAGAN NATH SINGH AND OTHERS ~~ 
DgrEeNDANTS—APPELLANTS 
versus 
JAG JEWAN DAS—PLAINTIFE — 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 110, O. 
XXI, r. 89—Transfer of Property Act (IV of 1882), 
s. 72 (b)—Appeal to Privy Council—Substantial ques- 
tion of law—Mortgages, prior and subsequent—-Decree 
obtained on subsequent mortgage—Sale in execution— 
Prior mortgagee, whether can apply to set aside sale— 
Money paid by prior mortgagee to save property from 
sale, whether can be added to principal. . 

. Whether a prior mortgagee in possession of the. 
mortgaged property can apply under O. XXI, r. 89, 
of the ©. P. O. to set aside an auction sale held in 
execution of a decree obtained by a subsequent mort- 
gagee on a simple mortgage in a suit to which the 
prior mortgagee was not a party, and whether cl. (b) 
of s. 72, of the Transfer of Property Act applies to 
such a sale are substantial questions of law within 
the meaning of s.110 of the O. P G. E 
_ Application under ss. 109, 110, ©. P O., 
for leave to appeal to His Majesty in Council. 
__ Messrs. Niamt Ullahand Ali Zaheer, for 

the Appellants. 

. Mr. H. K. Ghosh, for the Respondent. 

ORDER.—This is an application for 
leave to appeal to His Majesty in Council 

om the decree of this Court, dated the 6th 

pril 1925,* affirming the decree of the Court 
of the Subordinate Judge of Fyzabad, dated 

the 10th August 1923. 

_ It is admitted that the value of the sub- 
ject-matter of the suit in the Court of first 
instance, and also the value of the subject- 
matter in dispute on appeal to His Majesty 
1n: Council exceeds the amount of Rs. 10,000, 
The application alleges that the appeal 
involves a substantial question of law. The 
respondent does not accept the accuracy of 
this allegation. He argues that there is no 
substantial question of law involvedin tle 
‘appeal. | 
_ We are of opinion that the appeal does 
involve atleast two substantial questions 
oflaw. The oneis%s to whether a prior 
mortgagee in possession can apply under O. 
KAT, r. 89, of the C. P. C., 1908, to set aside 
a sale where such a sale has taken place 
in pursuance of a decree obtained by a 
subsequent mortgagee ofa simple mortgage 
in a suit to which the prior mortgagee was 
nota party. The second substantial ques 
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tion of law in our opinion is as to whether 
cl. (b) of s. 72 of the Transfer of Pro- 
perty Act, 1852, applies to a sale su¢h as 
the one in the case before us. On these 
grounds we grant the leave prayed for. No 
order as to costs. 

7. K. Leave granted. 


RANGOON HIGH COURT. 
CIvIL ReGULAK No. 261 oF 1925, 
September 7, 1925. 

Present: —Mr. Justice Cunliffe. 

S. CASSIM—Puarstire 

versus 
K. S. M. M. ABDUL KADER—DEFENDANT. 
Civil Procedure Code (Act V of 1908), s. 73, 0. XXT 
r. 52, 0. XXXVIII, 7. 10—Attachment before judg. 
ment, effect of —Creditor obtaining decree prigr to that 


of attaching creditor—Priority between” decree- 
holders. 


A mere attachment before judgment does not invest 
the person at whose instanc@ the attachment is 
made, witha preferential right to have his decree 
satisfied out of the property attached as against other 
decree-holders against the same judgment-debtor 
[p. 96, col. 1) f 
_ Where a plaintiff obtains an attachment before 
judgment of the defendant's property but before he 
obtains a decree another decree-holder having a 
decree against the same judgment-debtor applies for 
execution of his decree against the property held 
under attachment at the instance of the former, he is 
entitled to have his decree satisfied out of the property 
no atache in preterenoe to the ereditorat whose in- 
stance the property was attached befi j 
[p. 95, col. 1; p. 96, col. 1.) REN 

FACTS appear from the following order 
of the Deputy Registrar, High Court 
Original Side, dated sth August 1995:— ` 

The facts of this case are :-— : 

Suleiman Cassim filed a suit, Ciy 

ivil 

Regular No. 261 of 1925, in the High 
Court against K. S. M. M. Abdul Kader 
on 4th June 1925, and on the same day 
obtained an order for attachment before 
judgment on Rs. 2,392-5-6 in the hands of 
M. E. Olla & Company and belonging to 
the defendant. In consequence of this 
attachment the Sum was lodged in the‘ 
High Court on the 26th June 1925, ` Sulej- 
“man obtained an order for his. money- 
deeree for Rs. 2,956-12-0 on the 9th July 


* 1925. In the meantime one Janoo Husein 


sued the same defendant in the ; 
Causes. Court, Rangoon, Civil Rees a 
1669 of 1925, on the 26th February 1925, 
on a*pro-note and obtained an orger for his: 
money -decree on the 22nd April 1925; andin 
execution of that decree obtained from the 
Small Causes Court an attachment on the 
same funds in the hands of M. E. OMa and 
Go, to the extent of his decretal amount 


«0 


“form to this Court which holds the assets. 
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viz., Rs. 1,995. His execution application is 
datedthe 9th June 1925. The attachment 
was issued on the’ 23rd June 1925, M. E. 
Olla and Co. having already deposited 
the amount in their hands into the High 
Court a notice was issued on the 26th June 
1925, by the Small Causes Court to the 
High Court under O. XXI, r. 52 of the C. P. 
O. for the attachment of the amount in 
custodia legis. Subsequently on the 29th 
June 1925 a letter was received by the 
High Court from the Small Causes re- 
questing that Rs. 1,995 out of the funds 
in custodia legis might be paid into the 
Small Causes Court if there was no ob- 
jection. To this Suleiman raised an objec- 
tion urging his attachment before judgment 
and praying that he should be allowed 
to withdraw the whole amount. Ona the 
14th July .1925, Janoo Husein also put in 
an application tò this Court not in the 
prescribed form under O. XXI, r. 11 (2) 
but for a prayer for payment to him of 
Rs. 1,995 out of the amountin the hands, 
of the Bailiff of this Court. On the 380th 
July 1925, Mr. N. N. Sen for Suleiman 
asked for permission to put in a formal 
application for execution under O. XXI, r. 
11 (2) and I acceded to this prayer as 
it in no way altered the existing situa- 
tion. 
` Mr. N. N. Sen for Suleiman asks either 
for the payment of the whole amount to 
him or at least for a rateable distribu- 
tion. - 
< Mr. 8. O. Das for Janoo Husein asks for 
full satisfaction of his decree out of the 
funds in Court. 

Section 73 of the C. P. C., does not apply 
to this case as this is not a case where 
several decree-holders have applied to the 
Oourt which holds the assets for execution, 
-befor& realization of the assets.’ Mr. Sen's 
client had not obtained his decree when 
‘the assets were realize® and Mr. Das’s 
client "has not up to date put in any ap- 
plication for execution in the prescribed * 


KASIM V. 


The section is quite clear on this point and 
the rulings are quite definite. e. g., Pallonji 
Shapurji Mistry v. Edward Vaughan Jordon 
(1) Snikeena Katum v. Mahamed Abdul 
Aziz (2) and numerous other decisions rake 
it quite clear that the present one is not a 
ease for rateable distribution under s. 73, 
© P.O.” And as both the learned Advo- 


(1) ZB. 400; 6 Ind. Dec. (x. s.) 752. e 


, (2) 29 Ind, Cas, 239; 38 M, 221, 
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Gates agree with me on this point I need 
not go further into it. Mr. Seh contends 
firstly that the money deposited into Court 
by M. E. Olla & Co. are assets which can- 
not be attached by another creditor. He- 
quotes Dost Mahomed v. Subramian Chetty 
(3) which states that the money paid into 
Court fora specific purpose under s. 73 
or under O. XXXVIII, r. 2 is not avail- 
able for rateable distribution among other 
creditors. l cannot agree with the learned ` 
Counsel in this contention. The authority: 
he quotes isnot applicable here. In that. 
case the defendant was arrested before: 
judgment and was released on his deposit- ' 
ing the amount: claimed and later on he 
confessed judgment. The amount was held. 
to have been deposited for a specific pur- 
pose, viz.,for the release of the defendant 
and for satisfaction of the plaintiff's claim , 
and, therefore, held as not liable to attach- 
ment by other creditors. But the present 
case is quite: different. Here the amount 
is deposited by a garnishee on order for, 
attachment before judgment. ‘There is no 
specific purpose ia this deposit excepting 
that it restrains alienation of the funds in’ 
custodia legis till further orders of the, 
Court. It does not either explicity or by’ 
implication confer upon the plaintiff any 
right or title to the funds until the attach- 
ment before judgment enures and becomes. 
an attachment in execution and until the 
decree-holder applies for execution in the 
prescribed form under the proper section 
ofthe Code. Attachment before judgment 
does not give plaintiff any right to pre- 
ferential treatment over other creditors, It 
is in no sense an application for execution. 
It does not in any way create any charge 
or lien in favour of the plaintiff on the 
funds in the hands of the Court. All it 
does ‘is to afford a security to the plaintiff 
that the funds shall not be disposed of by 
the defendant or the garnishee without the 
orders of the Court. 


Mr. Sen further contends in the alterna- 


ABDUL KADER. A 


, tive that the provisions applicable to the 


present case are contained in O. XXI,r. 52 
which deals with the attachment of a fund 
in the custody of a Court and the deter- 
mination of the rights of rival claimants 
thereto. He states that where afund in 
Court has been attached by several credit- 
ors of the same judgment-debtor none of 
ethe attaching creditors is entitled to pre+ 


. (3) 29 Ind, Cas, 714; 8 Bur, L, T.22.. 


(ol I. 0. 1925] 
ferential treatment by reason of his attach- 
ment as theattachments create no charge 
or lien upon the fund as long as it is in 
custodia legis. The Court should apply 
the rules of justice, equity and good con- 
science in the determination of the relative 
rights of the creditors’ who wish to proceed 
against the fund in satisfaction of their 
decrees. Onthese grounds he asks for a 
rateable distribution. He cites Thakurdas 
Moti Lal v. Joseph Iskender (4). I agree 
with him so far as the enunciation of the 
above proposition of law goes. There are 
other rulings also such as Suikeena Katum 
v, Mahomed Abdul Aziz (2) and the Privy 
Council decision in Kaghunath Das v. 
Sundar Das Khetri (5) bearing on the same 
point and tending towards rateable distri- 
bution-under O. XXI, r. 52 on principles 
of justice, equity and good conscience, 
But the cases are not applicable here. In 
all these cases the rival claimants were 
all decree-holders having equal legal status 
of uniform legal maturity. The question 
in these cases was the determination of the 
relative rights of rival decree-holders 
against the same judgment-debtor. It was 
not a question of an attaching creditor 
before judgment on one side and of a dec- 
ree-holder in execution on the other. In 
the present case before me the contending 
claimants are a decree-holder in execution 
and an attaching creditor before judgment, 
each differing from the other in legal 
status and in legal maturity of their claims. 
Equities can only be equal when parties 
are on equal footingin legal development 
and determination. Itis true that between 
decree-holders themselves priority of attach- 
ment gives no priorty of title. But bet- 
ween an attaching creditor before judg- 
ment and a decree-holder in execution the 
case assumes quite a different aspect Order 
XXXVIII, r. 10 clearly provides for the 
determination of the relative rights of a 
creditor attaching before judgment and a 
decree-holder in execution. It states: 
“ Attachment before judgment shall’ not 
affect the rights, existing prior to the attach- 
‘ment, of persons not “parties to the suit, 
mor bar any persons holding a decree 
against the defendant from applying for 


(4) 41 Ind. Cas. 516; 44 G. 1072; 25 ©. L, J. 595; 21 
©. W. N. 887. ke 

(5) 24 Ind. Cas. 304; 18 C. W. N. 1058; 1 L. W. 567; 
27 M. L. J. 150; 16 M L. T. 353; (1914) M. W.°N. 747; 


16 Bom. L. R. 814; 20 O. L. J.555; 13 A. L. J, 184; 42 
©. 72; 411. A, 251 (P, 0}. 
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the sale of the property...in execution cfs¢ch 
Here of course there was to be, no 
sale. But that does not alter the position. 
The question that arises here is what was 
the actual position and what were the rights 
of the two rival claimants on the date, 
the 29th June 1925, when the Small Causes 
Court asked for payment of Rs. 1,995 for 
Janoo Husein. On that date Janoo Husein 
was entitled to have his decree satisfied 
out of the money in custodia legis. It 
was already under his attachment. The 
Court that passed the decree had made an 
order directing payment to him, He was 
entitled to receive the same. Suleiman 
on the other hand had not yet obtained 
his decree and was far away from execu- 
tion. It was along way offfrom his atjach- 
ment before judgment including all pro- 
cess incidental thereto, to his formal appli- 
cation for execution of his decretal rights. 
He could not have deprived Janoo Husein 
on that date of his right to get the money. 
Had Suleiman already obtained his decree 
on the 29th June 1925 and had he applied 
for execution different equities might have 
arisen to entitle both to a rateable distri- 
bution on rules of justice, equity and good 
conscience, As it was on the 29th June 
1925 attachment before judgment gave 
enough to nullify the effect of attachment 
in execution by his rival. 

Following the decision in Bisheshar Das 
v. Ambika Pershad (6) I hold that Mr. S. C. 
Das’ client is entitled to have his decree 
satisfied out of the funds in the hands of: 
the Court and that the surplus should go 
to Mr. Sen’s client. Asit was no fault of 
Mr. Sen’s client that he could not keep 
peace with his rival in the legal race and 
having in view the fact that he was the 
first to attach the money Ido not think 
I can be justified in mulcting him in cogts. 

Each party will bear its own costs. 

Mr. N. N. Sen, forthe Plaintiff. 

Mr. S. C. Das, tor the Defendant. 

“ORDER.—This is an appeal from a 


-decision of the learned Deputy Registrar 


in which he gave preference to a decree- 
holder of the Small Cause Court against 
the interest of the decree-holder of the 
High*Court. The High Court decree-holder 
had obfained an attachment of some pyoperty 
belonging to a person he was suing ahd 
has got that money paid into Court. This 
news of money having been paid into 
Court came to the ears of the Small Cause 
(6) 39 Thd, Cas, 622; 37 A. 575; 13 A. L. J. 732, | 


. 
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Court decree-holder and he put in his 
attachment so that we have two attach- 
ments, one by the holder of the decree of 
the Small Cause Court and other by the 
man who subsequently became, itis true, 
a decree-holder of the High Court; but, at 
the time the Small Cause Court decree- 
holder had put in his attachment, the party 
who originally obtained the money was not 
holding a decree. The question is, should 
the same money be divided rateably or 
was the learned Deputy Registrar right in 
putting the Small Cause Court decree- 
holder in preference to the High Court- 
decree-holder? In my opinion the 
circumstances of this case are such as are 


. contemplated in O. XXXVII, r. 10. It 


does seem at first sight to be exceedingly 
hard ‘that a man who has taken steps to 
secure an asset should be deprived of the 
benefit of what, he has done in part, at the 
same time there is no doubt in my own 


“mind that a mere attachment does not 


invest the person making the attachment 
with a preferential right. The language 
of the rulesis quite clear and has been 
dealt with in a case decided by the 
Allahabad High Court which seems to be 
absolutely on all fours with the present 
dispute. 

Accordingly I think that the learned 
Deputy Registrar, although it took a very 
long time to deliver his judgment, was 
right. I must uphold his order and dis- 
miss this appeal, with costs both here 
and in the Court below. 

Z, K. Appeal dismissed. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

e Cvr. Revision No, 113 oF 1925, 
September 9, 1925. 
Present:—Mr. Simpson, A. J. C. 

- SHAMS-UD-DIN—PLAINTIFF— 
APPLICANT 
versus 
GUR BAKHSH SINGH—Dersnpanr— , 
OPPOSITE PALETY.” 

Cisil Procedure Code (Act V of 1908), s. 115, 
0. XLIV, r. 1—Appeal in forma pauperis—Leave to 
appeal, refusal of—Revision. _ . 

In dealgng with an application for leave te appeal 
as a- paupêr under r. lof O. XLIV of the C.P. C. 
the Court has to proceed uptn a perusal of the appli- 
cation and the judgment and decree appealed from. 
Where after perusing these documents the Court 
comes to a decision that the decree appealed from is 
got contrary to law and rejects the applicaiion, the 


SHAMS-UD-DIN V. GUR BAKHSH SINGE., 
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High Court will not interfere with the decision in 
revision unless it appears that the Appellate Court 
has failed to exercise a judicial discuetion in coming 
to such a conclusion. 


Application for revision of an order of 
the District Judge, Lueknow, dated the 4th 
March 125, reversing that of the Sub- 
Judge, Lucknow, dated the 27th Septem- 
ber 1924. 

Mr. A. Rauf, for the Applicant, 

Mr. B. N. Shargha, for the Opposite 
Party. 


ORDER.—tThis is an application under 
8.115 of the O. P. C. in revision. The suit 
was one for share of profits brough’ by one 
partner against another in relation to a 
contract with the Railway Company. The 
plaintiff obtaineda preliminary decree de- 
claring that he was entitled to one-fourth 
of the profits. He then made an applica- 
tion to have an account taken and B. Indar 
Dayal, Pleader, was appointed Commissioner 
for that purpose. He submitted an account 
on the 3rd of July 1924. Both parties filed 
objections to this account and the Ccurt 
directed the Commissioner to hear any other 
witnesses the plaintiff might produce. On 
18th August 1924 the plaintiff filed an ap- 

lication in Court which is not before me. 
t appears that it was an application for 
the issue of a Commission to examine the 
accounts of the Railway Company. This 
application was rejected by the Court and 
asthe plaintiff produced no other evidence 
and the defendant withdrew his objections, 
the original report of the Commissioner was 
accepted and became the basis of the final 
decree. The plaintiff then filed an appeal 
in forma pauperis in the Court of the 
learned District Judge, who dismissed the 
application under O. XLIV, r. 1, because 
he found no reason to think that the decree 
was contrary to law ete. Itis in very ex- 
ceptional cases indeed that the Court will 
interfere in revision with such an order. 


“It would only be done where it appeared 


that the Court had failed to exercise a 
judicial discretion in coming to such acon- 
clusion." Iam asked now to set it aside on 
the ground that in fact the application of 
18th August 1924, was wrongly rejected by- 
the Subordinate Judge. I do not know 
whether ‘it was rightly or wrongly rejected 
and I have no intention of enquiring. The 
District Judge was under no obligation to 
go into sucha question as that, The pro- 
viso té O. XLIV,r. 1, is clear. The Court 
is to proceed upon a perusal of the applica. 


(911. O, 1925] 


` tion and the judgment and decree appealed 
from. The Court evidently did persue these 
documents and came to a decision. I see 
no reason tq believe that that decision was 
wrong, and even if I did think it wrong 
I would not interefere with it in revision. 
Jurisdiction has been exercised and there 
is no irregularity, material or otherwise, 
in the exercise of it. The application is 
dismissed with costs. 
Z. K. Application dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CIrvIL REVISION APPLICATION No. 4 oF 1924, 
August 27, 1925, 
Present: —Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J.G. 
L. T. PINTO—Dsrenpant—AppLicaNt 

versus 

De. N. R. SETHNA—Prarntire— 
OPPONENT. 

Bombay Rent (War Restr ietions) acet UI of 1018), 
s. 13—Standard rent, finding as to, whether binding on 
persons not parties~-Pr “ocedure. 

The finding of a Court under s.13 of the Bombay 
Rent (War Restrictions) Act as to the standard 
rent of particular premises is not a judgment in rem. 
The fixing of the standard rent is a matter which 
must be decided between the parties to the suit on 
the evidence adduced by them. 


Application to revise the judgment of the 
Judge of the Small Cause Court, Karachi, 
dated the 15th February 1924, in Suit No. 
374 of 1924. 

Mr. Pahlajsing B. Advani, for the Appli- 
cant, 

Mr, A. F. Billimoria, for the Opponent. 


JUDGMENT.—This was a case of a 
dispute between a landlord and a person 
occupying a portion of his house. There 
seems a good deal more behind this case 
than what has come out in the Court below 
but that need not concern us at present. 

The question which the learned Small® 
Cause Court Judge had to decide was “what 
was the standard rent of the premises”. 
He fixed the standard rent at’ Rs. 90. 
He did so not after hearing the parties or 
after-taking evidence in the present case 
but acting on his decision in a previous 
case. That case wasasuit by the present 
opponent that is to say the landlord against 
Mahomed Bux. Mahomed ‘Bux was not pre- 
sent and ‘that case, therefore, proceeded ex 

: z 
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parte and in that case on due consideration 
the learned Small Cause Courf Judge found 
as above. He considered himself bound by 
that finding or at any rate he considered 
that in view of the similarity with ‘that 
finding it was not-obligatory for him to 
re-consider the question in the present trial. 
But we think that view of the learned 
Judge was wrong for there is nothing in the 
Rent Act that makes the finding of a Judge 
as to what the standard rent of particular 
premises is what might be called a judg- 
ment in rem, The ‘fixing of the standard 
rent appears to be a matter to be decided 
between the parties. If the applicant had 
evidence to show that the standard rent as 
fixed in the case of Mahomed Bux was 
excessive he should have been allowed to 
call it and the standard rent ought to have 
been fixed after due hearing. This is per- 
haps more obligatory inasmuch as thé case 
of Mahomed Bux was ex parte. 

We think, therefore, that, we should set 
aside the order of the learned Judge of 
the Small Cause Court and remand the case 
for decision according to law with costs of 
this application only. 

P. B, A. Order set aside: 
Cuse remanded. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPEAL No. 74 or 1924, 

September 14, 1925. 
Present: —Mr. Dalal, J.C. 
ABDULLAH KHA N— DEFES DANT 
—-APPELLANT 
versus 


Thakur AMIR HAIDER KHAN~ 


PLATNTIFF— RESPONDENT, 

-ldverse possession- Landlordeand tenant—-Gift, in- 
valid, to tenant, effect of-—Possession, nature af, dljeru- 
tion in. 

Where atenant holding landon payment of rent 
continues to hold it wthout any change in arca or 
rent, the mere fact that an invalid gift is executed in 
his favour bya disqualified proprietor of the hold- 
ing without the sanction of the Court of Wards, does 
not operate toalter the character ofthe possession 
and to convert it into adverse possession. 

Varada Pillai.v. Jeerarathnammal, 53 Ind. Cas, 901; 
43 M. 244; (1919) M. W. N. 724; 101. W. 679; %4 C W. 
N. 346; 38 M. L. J. 313; 18 A. L. J. 274: 46 TA. WI T, 
P. L.&. (È. C) 64; 22 Bom. L. R. 444 (P. C), disting- 
uished. a 

First appeal against the judgment and 
decree of the Additional Sub- Judge, Rai 


Bareli, dated the 25th August 1924, 


ae 


Eo 


< ; RADHAKRISHNA IYER V, VINAYAKASWAMIAR. 


' Messrs. M. Wassim and Sharaf-uz-zaman, 
for the Appellant. 

Mr. Niamatullah, for the Respondent. 

JU DGMENT.—This appeal was argued 
as follows. The plaintiff talugdar sued in 
the Revenue Court to eject the defendant as 
an ordinary tenant whereupon he resisted 
the suiton the ground that he held the 
land under a deed of gift dated 26th March 
1886, executed by the plaintiff's predecessor- 
in-interest in favour of the defendant's 
father Razamand Khan. The Revenue Court 
refused to eject the defendant whereupon 
the plaintiff taluqdar sued in the Civil 
Court fora declaration that the defendant 
was a tenant of the land and not an under- 
proprietor. This declaration was granted 
by the Additional Subordinate Judge of 
Rai Bareli. 

In appeal the defendant’s learned Counsel 
granted that the deed of gift was not effect- 
ive by reason of the then talugdar being 
disqualified proprietor, the taluga being 
under the management of the Court of 
Wards. At that time the provisions appli- 
cable were those of s. 173 of the Oudh 
Revenue Act (XVII of 1876). They cor- 
responded tos. 37 of the Court of Wards 
Act IV of 1912. The talugdar had no 
right at the time to create without the 
sanction of the Court of Wards any charge 
upon his interest in the taluga or any part 
thereof. No such sanction was obtained for 
the gift. ? 

The argument then proceeded that 
though the deed of gift was invalid, it start- 
ed the possession of Razamand Khan and 


- from that date it must be considered to be 


adverse to that of the proprietor. Reference 
was made to the Privy Council ruling in 
the case of Varada Pillai v. Jeevarathnam- 
mal (1). In that case the gift was invalid 
as not being madę bya registered deed, so 
the recitals were not used as evidence of a 
gift? The recitals, however, were accepted 
as explaining the nature and character of 


< the possession thenceférth held by the 


person in whose favour the invalid gift was 
made. 
There is, however, a clear distinction. It 


lies in this that in the Privy Council case 


the possession started with the transfer 
while in the present case Razamand Khan 
was pou tenant of the land and, there 

(1) 53 the Cas. 901; 43 aL 244; (1919) M. W. x 724: 
10 L. W, 678; 24 C. W 348; 38 M. L J. 313: 18 A. 


L, J. 274; 451. A, 285; 2 U. P, L. R. (P. C.) 64; 22 Bom, 
a Be 444 (P. O), 


[91 I 0. 1925] 
was no change inthe possession by virtue 
ofthe deed of gift. It is, not pointed out 
that the area of the land held by Razamand 
Khan was smaller or that rent*paid by him 
was larger and that there was a real change 
to the knowledge of the Court of Wards. 
Razamand Khan was a tenant of the land 
on payment of rent and continued to be 
such tenant of land on payment of rent. 
The execution of the deed of gift was 
invalid and started no adverse possession 
in his favour. It was admitted before me that 
prior to the deed of 1886, there was a deed 
of perpetual lease in his favour of 1884. 
The defendant's own written statement of 
7th July 1922 in the rent suit (Ex. 7) 
explains the situation. According to him 
his father was a tenant and his position was 
improved in 1884 by a deed of perpetual 
lease and subsequently in 1886 by the deed 
of gift. The possession existed from before 
and I hold that the invalid deed of gift made 
no change in the characterthereof. In the 
revenue papers Razamand Khan and after 
him the defendant continued to be recorded 
as tenant. In the account books of the 
plaintiff, which were for some years written 
by the defendant his servant, no distinction 
was made between the defendant and other 
ordinary tenants of the land. The property 
was released by the Court of Wards in 
1896, and subsequent to that until the year 
1915 we discover no assertion on the part 
of the defendant or his father to the effect 
that they were holding as under pro- 
prietors. The assertion of adverse title in 
1915 was made within the period of limita- 
tion. 

No adverse right of the defendant is 
established and I dismiss this appeal with 
costs. 

Z. K. Appeal dismissed. ` 


MADRAS HIGH COURT. 
Civi Revision Petition No. S44 or 1924, 
April 27, 1925. 
Present :—Mr. Jaistice En 
K. R. RADHAKRISHNA IYER—- 
JUDGMENT-DEBTUR-— PETITIONER 
versus 
VINAYAKASWAMIAR MINOR ry | 
GUARDIAN T, A RAMACHANDRA RAO 
DECKER HCLDER--R+ SPONDENT 
Civil Procedure Code (Act V of 1908), 8. 47, 0. 1%, 


| 


[91 1. 0. 1995] 


r.“ 18—-Ex parte decree, ‘execution of—Objection to` 


Jurisdiction of Court which passed decree, whether can 
be taken—Remedy. 

An objection 40 the jurisdiction of the Court that 
tried the suit is not one of the questions arising 
between the parties to the suit and relating to the 


execution, discharge or satisfaction of the decree which . 


ara sallowed by s. 47 ofthe C. P.C., to be dealt with 
1n executio 

Zemindar of Ettiyapuram v. Chidambaram Chetty, 
58 Ind. Cas, 871; 43 M. 675 at p. 637; (1920) M. W. 
N: 460;'28 M. L. T? 75; 12 L, W. 217; 39 M. L. J. 203 
E B.yand Kalipada Sirkar v, Harimohan Dalal, 35 
nd. Cas. 856; 44 0. 627 at p. 633; 24 C. DL. J. 375; 21 
C. W. N. 1104, relied on. 

After the passing of an ex parte decree the only 
course open to a defendant who wishes to raise an 
objection to the jurisdiction of the Court that tried 
the suit is to apply under O. IX, r. 13 of the 
C. P. ©. to have the ex parte decree against him 
vacated and the suit re-heard. 

Petition, under s.115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the Sub-Collector Kum- 


bakonam, in E. P. No. 75 of 1924, in S. S. ` 


No. 1 of 1921. 

“Mr. N. S. Rangasami Aiyengar, for the 
Petitioner. 

“Mr. K. S. Sankara Iyer, for the Respond- 
ent, >` 

- SUDGMENT.—An objection was raised 
to the execution of a decree in a suit 
for rent under Madras Act I of 1908, in 
which the petitioner did not appear 
and defend himself against the plaintiff's 
claim, the ground of the’ objection being 
that the Court had no jurisdiction to try 
the suit. The defence of want of jurisdic- 
tion is one that should have been raised 
at the trial of the suit itself. After the 
passing of the decree, the defendant's only 
course was to apply under O. IX, r. 13, 


O. P. O., to have the ex parte decree against. 


him vacated and the suit re-heard. An ob- 
jection to thé jurisdiction of the Court 
that tried the suit is not one ofthe ques- 
tions arising between the parties to the 
suit and relating to the execution, discharge 
or satisfaction of the decree which are 
allowed by s. 47, CO. P. C., to be dealt withe 
in execution [vide Zamindar of Hitiyapuram 
`y. Chidambaram Chetty (D and Kalipada 


- Sirkar v. Hari Mohan Dalal (2)Ẹ] As the 


petitioner was in faet a party to the suit, 
though not represented at the trial, he 


(1) 58 Ind. Cas. 871: 43 M. 675 at p. 687; (1920) M. 
-W. N. 460; 28 M. L.T. 75; 12 L. W. 217; 39 M. L. J. 
203 (F. B). 

(035 Ind. Cas. 856; 44 O. 627 at p. 633; 24 O. L. 
J. 375; 21 O. W, N, 1104. . 


WALTER JOHN BROORS V. NEE BARWION: ` . 


ig 


canhot invoke the authority ‘of the Privy 


Council decision in Khiarajmal v. Daim’ 


(3). The revision petition against the order 
of the Sub-Collector passed upon the decrece 
holder’s execution petition is dismissed 
with costs, 
V. N. V. 
Petition dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT.’ 
FULL BENCH. 
Civit REFERENCE No. 79 of 1924. 
5 ‘i November 10, 1924. 
resent:—Mr. Kennedy, J. C., Mr. Raymond 
A. J. C. Mr. Aston, A. J. C., Mr. Rupehand 
Bilaram, A. J. C., and Mr. Percival, A. J. C. 
WALTER JOHN BROOKS— 
PETITIONER 
VETSUS 
NEE BARWICK alias MABEL 
ESTHER BROOKS AND ANOTAER— 
NG F ai ENE. 
tvorce Act of 1869), ss. 3 (1), 17—Crimi 
Procedure Code (Act V of 1898), D, cee 
Judicial Commissioner of Sind, whether H igh Court— 
Decree nisi passed on Original Side, whether can be 
confirmed. ia 
er Curiam (Rupchand, A. J. O., dissenting).—Si 
the amendment of the Cr. P. O. in 1923 the Gowns 
the Judicial Commissioner of Sind has acquired 
jurisdiction under s, 17 read with s. 3 (1) of the 
dads an to ae a decree nisi of divorce 
passed by the Judicial Commissi igi 
Bie ip hoe cal YEN misSioner on the Original 
_. Per Rupchand, A. J. C.—It is not the dut ] 
Court to make the law reasonable but to aes 
as it stands, [p. 102, cl. 2; p. 103, col, L] 
Section 4 of the Or. P. O. is an interpretation 
clause or section. Its legitimate function is to declare 
“that certain words and expressions used in the Code, 
shall, wherever permissible, not only have the mean- 


_dng which is generally attached to such words and 


expressions but. such meaning as is assi 
interpretation clause. It is not laten a cue 
such words or expressions every incident which may 
seensto be attached to them by another Act of the 
Legislafure. [p. 102, col. 2.] 


Reference to the Full Benc ; 
of jurisdiction. . ; hon the point 


Mr. Lunidaram T. Bolkani, for the Pett 
d nt, for the Petis 


ae 


ið o.” 
e Mr. T. G: Elphinston, for the Respon- 
dents. 

Mr. C. M. Lobo, Amicus Curiæ. 


“ JUDGMENT. —This Reference raises 
matters of the highest importance and 
the question must, I think, ultimately 
be settled by legislation. In the mean- 
time all we can do is to express our view 
of the law. That view may not commend 
itself to other Courts not Subordinate to 
us and if such Courts hold that our views 
are wrong and come to a different con- 
clusion as to the necessary elements of 
confirmation of a decree nisi of divorce 
pronounced by the Judicial Commissioner 
of Sind then grave hardship may occur, 
but as I have said that is a matter for the 
Legislature. Up to the present all decrees 
nist for divorce between parties residing 
in Sind have been pronounced by the 
Judicial Commissioner, who is for the pur- 
pose of the Aet universal District Judge 
throughout Sind, and his decrees nisi have 
been made absolute or set aside by the 
High Court of Bombay. I may say in 
passing that there is now no conceivable 
reason why the District Judges of the 
Districts in Sind should not have the same 
jurisdiction as their brethren in the Pre- 
sidency, and that if the Legislature acts, it 
might well prevent the hardship imposed 
on poor Christians, resident in remote 
Districts of this Province by being forced 
to apply in matrimonial causes to this 
Court. Any such legislation should of 
course put beyond doubt the confirmatory 


. power of this Court which is the most 


natural Court to exercise it. After the 
decree nisi has been pronounced by the 
District Judge, that is, in this Court by 
‘the. Judicial Commissioner of Sind it must 
go for confirmation to the High Court or 
‘Chief Court to’ whose original criminal 
jurisdiction the petitioner is subject if he 
were an European British subject—Act 1V 
of 1869, ss. 17 and 3. That Court was cer- 
tainly the High Court of Bombay by virtue 
ofs. 22 of the Charter which gives ordi- 
-nary criminal original jurisdiction to that 


Tribunal over all such persons who at the. 


time of the promulgation of the Charter 
.were subject to such original jurisdiction 
and who were not removed from »* by 
competent legislative authority. e 
Since’ Ist September 1923 the Indian 
Legislature has abolished the Original 
“Jurisdiction of the Bombay High Court 
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over Europeans outsidé the limits of the | 
Presidency Town or at least in Sind. Thus 

the Bombay High Court is no longer the 

Court referred to in s. 3, cl. (1) Of Act IV of 

1869. What then is the High Court now 

having jurisdiction ? 

I at first thought that Non-Regulation 
Province in that cl. (1) might mean 
a Province like Coorg or Baluchistan 
wholly unattached to any Presidency and 
not a Province like Sind which is attached 
toa Presidency, but that view was incorrect, 
vide s. 3, cl. (2) where Sind is specifically 
mentioned as a non-Regulation Province. 

It would seem then that the High Court 
referred to must be the High Court which 
in Sind has original criminal jurisdiction 
over Huropean British subjects resident 
in Sind. But that by virtue s. 4, cl. (7) 
of the Cr. P. C., that High Court is 
now the Court of the Judicial Commis- 
sioner. Therefore, I think that that Court 
is the Court which has power to deal with 
the decree nisi of the Judicial Commis- 
sioner. 

But it may be said that itis true that 
the Court of the Judicial Commissioner 
of Sind has, no doubt, asa High Court 
full jurisdiction originally over European 
British Subjects resident in Karachi, and 
that the jurisdiction of the High Court 
of Bombay over such persons is by the 
Cr. P. ©. in supersession of the Charter 
wholly quashed and annulled, and 
that thus the Court of the Judicial Com- 
missioner is the High Court in respect 
of residents in Karachi, but that the same 
Court has no such original criminal juris- 
diction over persons residing in Sukkur 
and that, therefore, the said Court has. 
not jurisdiction toconfirm decrees in such 
cases. To. that it must be answered that 
the Legislature could not have intended that - 
the residents of Karachi should be subject 
to *one jurisdiction and one of leas 
authority than the jurisdiction to which 
emufassil residents are subjected and that 
there is no reason to suppose that the law 
isso strange. For’ according to the scheme. 
of the Divorce Act, Districts and, there- 
fore, Sessions Divisigns in Sind are not at 
all recognised, but for the purposes of 
the Act the whole Province is regarded 
as one District and one Sessions Division 
and the persons prosecuting divorce or 
other matrimonial petitions are forced to 
come to Karachi and submit themselves 
to the original jurisdiction of this Court 
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which jurisdiction would, if occasion arose, 
includé thé criminal original jurisdiction. 
Thus all persons concerned in matrimonial 
causes within this province may he said 
without violence to be subject to the original 
criminal jurisdiction of this Court, It 
would appear, therefore, salva reverentia 
that the High Court of Bombay has no 
longer jurisdiction to confirm the decrees 
nist of the Judicial Commissioner and that 
. that dutty is now thrown on the Court of the 
Judicial Commissioner. 


The thanks of the Oourt are due to 
Mr. ©. Lobo who ably argued as amicus 
curiœ in favour of the view that the High 
Court of Bombay is still the confirming 
authority. 


I regtet that we are not unanimous but 
that -regrét is nuilified by the pleasure 
I have derived from reading Rupchand 
Additional Judicial Commissioner's learn- 
ed and interesting judgment. Moreover 
the fact that ‘there is disagreement will 
gradually facilitate that operation of the 
legislative power which we all agree to be 
éssen tial. 

* * * x 


DIFFERING JUDGMENT. 


. Rupehand Bilaram, A.J. C.—With 
due deference to the learned Judicial Com- 
missioner and to my learned brothers who 
have concurred with him, I am unable to 
see my way to agree with them.’ 


The jurisdiction exercised by the Judicial 
Commissioner of Sind in divorce proceed- 
ings is a special jurisdiction conferred on 
him by Act IV of 1869 as the District Judge 
- 6fthe Province of Sind, and a decree nist 
passed by him requires confirmation by 
a High Court as defined by the Act. - 


` Section 3 of the Act contains the follow-, 
ing definition of “The High Court” and 
“The District Judge” for the purposes of 
the Act :— A 

| “Olause (1) ‘High Oourt means, in any 
Regulation Province the Court there estab- 
lished under the Act of the 24th and 25th 
of Vict. ©. 104;...and in any other non- 
Regulation Province and in any place in 
the dominions of the Princes and States of 
İndia in alliance with Her Majesty—the 
High Court, or Chief Court to whose griginal 
criminal jurisdiction the petitioner is for 
the time being subject, or would be subject 
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if he or she were a European British subject 
of her Majesty”. 

“Clause (2) ‘District Judge’ means, in the 
Regulation Provinces—a Judge of a princi- 
pal Ciril Court of original jurisdiction; (in 
the non-Regulation Provinces, other than 
Sind and Burma—a Commissioner of a 
Division: In Sind the Judicial Com- 
missioner of that province’). 

Section 4 of the Act provides that “the 
jurisdiction now exercised by the High 
Courts in respect of divorce a mensact toro 
and in all other causes, suits and matters 
matrimonial, at the date of the passing of 
the Act shall subject to the provisions of the 
Act be exercised by such Courts and by the 
District Courts and not otherwise” except 
with regard to granting of marriage 
licenses. It expressly confers jurisdiction 
on the High Court and District ,Court as 
defined in that Actandexcdludes the juris- 
diction of other Courts in British India. 

When this Act was passed, the High 
Court of Bombay exercised original criminal 
jurisdiction over European British subjects 
residing in this Province which though a 
Non-Regulation Province, formed part of 
the Bombay Presidency. This Province 
then possessed a separate judiciary of its 
own constituted under Bombay Act XIL 
of 1866 andin no way subordinate to the 
Bombay High Court. Bombay Act V of 
1872 declared that the High Court of 
Bombay had at no time jurisdiction and 
was deemed never to have had jurisdiction 
over the Province of Sind, and further - 
declared that nothing in that Act shall 
affect the criminal jurisdiction of the 
Bombay High Court so far as regards 
European British subjects. 

From 1869 to 1923 the grders passed by 
the Judicial Commissioner of Sind under 
the Indian Divorce Act have been 8ub- 
mitted for confirmation to the High Court 
of Bombay. It i contended at the Bar 
that the effect of the recent amendments of 
the Or. P. O., has been to oust the original 
criminal jurisdiction of the Bombay High 
Court over European British subjects in the 
Province of Sind, and to vest such jurisdic- 
tion inthe Court of the Judicial Commis- 
sioner of Sind, and that this Court is now 
constituted the High Court within the 
definition of s. 3 of the Indian Divotce Act, 
Reliance has been placed on the amend- 
ments of the definition of “High Court” 
én s. 4, cl. (j) and in s. 266 ofthe Cr. R.C. 
pnd the repeal of certain sections and the 
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Bmendment of certain other sections in 
Ch. XXXIII of the Cr. P.C. It is further 
urged that if this Court does not exercise 
its powers as a High Court to confirm the 
decree nisi passed in this case by the learn- 
ed Judicial Commissioner of Sind it would 
not be open to the Bombay High Court to 
‘confirm the decree, and the divorce pro- 
ceedings would be rendered futile. 

Inmy opinion the only question for our 
consideration is, whether any or all of the re- 
cent amendments of the Cr. P. O. purport 


_ to constitute this Court as High Court of 


original criminal jurisdiction. If sọ itisa 
High Court within the meaning of s. 3and 
has jurisdiction to confirm the decree nisi. If 
not, noargumentof inconvenience, hardship, 
absurdity or chaos should prevail. Every 
Court’of Justice in British India owes its 
establishment and jurisdiction either to an 
Act of Pdrliamegt or to an Act ofthe Indian 
Legislature madein pursuance of the powers 
given by Parliament. In the absence of such 
Parliamentary Legislative Authority,a Court 
is not competent to try a case or to perform 
any other judicial act. If this Court has 
no jurisdiction vested init by Legislative 
Authority to confirm a decree nisi, it can- 
not assume jurisdiction merely because the 
High Court of Judicature at Bombay has, 
as alleged at the Bar, ceased to have ori- 
ginal criminal jurisdiction over European 
British subjects and that" the refusal 
to exercise such jurisdiction would under 
s. 17 of the Act be a dead letter so far as 
confirmation of decrees nisi passed by the 


` Judicial Commissioner of Sind go. In 


Percy v. Percy(1), the Allahabad High Court 
declined to exercise appellate jurisdiction 
under £. 55 of the Act against an order 
passed by a District Judge in the Province 
of Oudh dismissittig a petition for dissolu- 
tion, of marriage, notwithstanding the plea 
urged at the bar that there was no other 
Court to which an appeaj could be preferred 
and that the refusal by the High Court to 
entertain an appeal would work a great 
hardship. As amatter of fact s. 55 of the 


_ Act is also said to be a dead letter in this 


Province and if s. 17 has similarly been 
rendered ineffective now, it is for the Legis- 
lature to remedy both the defects and not 
for us to arrogate to ourselves the powers 
of the Legislature or to assume jurisdiction 
which we do not posses’. It is not our duty 
to make thelaw reasonable but to expound 


(1),18 A. 375; A. W.N. (1896) 110; 8 Ind. Dec. (N. 8.7 
97. . 
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it as it stands R. v. Forde (2) and Hirioma 
v. Hazarising (3). Do then the amendments 
in question vest this jurisdiction on this 
Court ? y% 
It is said that the first part of cl. (j 
of s. 4, Cr. P. O., confers this jurisdic; 
tion. It is difficult to concede to this pro- 
position. Section 4 is an interpretation 
clause or section. Its legitimate function is 
to declare that certain words and expres- 
sions used in the Code shall wherever per; 
missible, not only have the meaning which 
is generally attached to such words and ex- 
pressions but such meaning as is assigned 
to such words and expressions by the in- 
terpretation clause. But by no means it is . 
intended to annex to such words or expres- 
sions every incident which may seem to 
be attached to them by any. other Act of 
the Legislature. Umachurn Bag v. Ajadan- 
issa Bibee (4). Section 4 provides in ex- 
press terms that the words and expressions 
defined in that section shall not have the 
meaning given in the definitions if a differ- 
ent intention appears from the subject or 
context. A High Court would ordinarily 
refer to a Chartered High Court, but cl. 
(j) of s. 4 attaches two other meanings to it 
in addition to its ordinary meaning and 
declares that a High Court, firstly, means in 
reference to proceedings against European 
British subjects or persons jointly tried 
with them, only certain specified Courts,” 
and secondly, in other cases it.means the 
High Court of criminal appeal or revision 
for any local area or .whereno such Couré 
is established under any law for the time 
-being in force such officer as the Governor; 
General in Council may appoint in this 
behalf. Neither the first part of this defini- 
tion declares or constitutes any of the . 
specified Courts as Courts of original cri- 
minal jurisdiction, or purports to confer 
such jurisdiction on them, nor does the 
second part of the definition constitute any 
*Courts as the Highest Courts of appeals of 
revision. Whether any of the specified 
Courts is,a Court of original criminal juris: 
diction, or if any particular Court is. the 
Highest Court of Appealin any particular 
local area, we have to look for elsewhere, 
Bombay Act XII of 1866 as amended by 


(2) (1923) 2 K. B. 400; 92 L. J. K. B. 501; 17 Or; 
App. R. 99; 128 L. T-798: 27 Cox C. O. 406; 87 dJ. P; 
76; 67S. J. 539; 39 T. L. R. 322. r 

p a. dnd. Cas. 583; 18 S. L. R. 19; (1925) A L R, 
S.) 4 : 


(4) 12 O. 430 at p. 433; 6 Ind, Dec. (N. 8.) 293. i; 
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Bombay Act I of 1908 declares the consitu- 
tion of the cil and criminal Courts in Sind. 
Section 1 of the Act declares that,— 

“There shall be for the Province of Sind 
...a Court of Apneal in civil and criminal 
matters...and which shall be the District 
Court ‘and the Court of Session of 
Karachi" — | 

It further provides that all the Regula- 
tions. Acts, Notifications and Rules appli- 
cableto the old Sadar Court of Sind which 
was substituted by the Court of the Judi- 
cial Commissioner shall apply to the Court 
of the Judicial Commissioner. Section 1-A 
of the Act declares inter alia that the 
Judicial Commissioner and each of the 
Additional Judicial Commissioners shall 
within the District and Sessions Division 
of Karachi exercise all the jurisdiction and 
have all the powers of a Judge of a District 
Court and of a Sessions Judge and that all 
Regulations, Acts, and Notifications ap- 
plying to the Judge of the District Court 
or Sessions Judge of Karachi shall apply to 
each Judicial Commissioner and Addi- 
tional Judicial Commissioner. Section 2 of 
the Act provides that there shall be in each 
District in the Province of Sind a District 
Court, and s 3 defines the jurisdiction of 
a District Court. There is no corresponding 
section defining the jurisdiction of the 
Sessions Court. such jurisdiction being 
` defined by the Cr. P. ©. 

Prior to the Amending Act I of 1906 the 
Sadar Court exercised no original criminal 
jurisdiction but appellate jurisdiction both 
civil and criminal over all the other Courts 
in the Province of Sind. The Judge of the 
Sadar Court who was also appointed as the 
Judicial Commissioner of Sind in his 
capacity as such Judicial Commissioner ex- 
ercised administrative control over the sub- 
ordinate judiciary in the Province, the ap- 
pointment of the jndicial Cpmmissioner to 
superintend the Judicial administration of 
Sind having been made by the Secretary of 
States’ Despatch No. 1411, dated 16th June 
1866, just about the time when Bombay 
Act XII of 1866 was passed declaring the 
constitution of the Courts in Sind: 

The effect of the Amending Act of 1906 
appears to have been to re-christian the two 
Courts hv one name, viz., the Court of the 
Judicial Commissioner of Sind. but to leave 
untonched the ordinary jurisdiction of the 
two Courts, the Court of the Judicial Com- 
missioner exercising jurisdiction, 

the Highest Court of Appeal for the Pro- 
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vince of Sind, and, secondly, as the District 
and Sessions Court of Karachi District, 
each Judgeof the Court being the District 
and Sessions Judge of the Karachi District. 

In view of s. 1, cl. (2) of the Cr. P. O., 
which provides that nothing in the Code 
“shall affect any special or local law now 
in force, or any special jurisdiction or 
power Conferred........0.-c.cecseeeeee ees by any 
other law for the time being in force,” 
can it be said that s. 4, cl. (J) as amended, 
was intended impliedly to affect the pro- 
visions of Bombay Act XII of 1866 or to 
confer jurisdiction on this Court as a High 
Court of original criminal jurisdiction in 
the Province of Sind, in suhsitution of or 
in addition to tha original criminal juris- 
diction which each Judge of this Court 
possessed as a Sessions Judge if the 
Karachi District. In passing it may be 
noted thateven if this Court wefea High 
Court of original criminal jurisdiction for 
the District of Karachi, it would have no 
jurisdiction to confirm this decree as the 
petitioner is said to reside at Rohri within 
the jurisdiction of the Sessions Judge of 
Sukkur. 

The History of the criminal legislation in 
British India shows that the Cr. P. C., Act 
XXV of 1861 provided for the procedure 
of Courts of criminal jurisdiction not estab- 
lished by Royal Charter. It declared the 
constitution of the different provincial 
Courts and vested such Courts with juris- 
diction to try certain offences. Section 19 of 
the Act provided that in any part of British 
India to which this Act was subsequently’ 
extended, the expression “Sadar Court” 
which under the Code exercised appellate 
and revisional powers, would denote the 
Highest Court of appeal or revision. The 
jurisdiction to try European British sub- 
jects referred to in the old Statutes as 
British subjects was vested in the then 
Supreme Courts, egtablished by His Majesty | 
in certain Presidency Towns. 

. Such Courts had original eriminal juris 

diction to try European British subjects 
, not only within their ordinary local civil 
limits but -throughout the whole Presi- 
dency. ‘See Trevelyan on Civil Courts in 
India, page 18, s. 14 of the East India Act 
1772,and s 67 of the Hast India Act, 1793 
for the Supreme Court of Calewfta. The 
Government of Iħdia Act, 1800 for the 
Madras Supreme Court ands. 7 of the 


firstly, as e Indian Bishops and Courts Act 1823 for 


the Bombay Supreme Court.) 


ae 
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Ih 1866 the old Supreme Courts were 
substituted by the Chartered High Courts 
under the Indian High Courts Act, 1861 
(24 arid 25 Vict. C. 104) and the original 
criminal jurisdiction to try European 
British subjects outside Presidency Towns 
was transferred to such Courts under their 
respective Charters and by virtue of ss. 9 
and 11 of the Act. 

The Cr. P. C, Act X of 1872, which 
tepealed Act XXV of 1861 consolidated 
the procedure applicable to all Courts whe- 
ther established by Charter or otherwise. 
Tt declared the constitution of certain Pro- 
vincial Courts of original criminal juris- 


` diction but left untouched the constitution 


of Courts established either under the 
Charter or any other special or local law. 
Prior to 1872 the High Court for the 
North Western Provinces and the Chief 
Court of PunjaB were established and had 
been vested with original criminal jurisdic- 
tion over European British subjects. The 
expression “High Court” was used in the 
Code in different senses as meaning (a) 
the Highest Court of Appeal or Revision (b) 
a Court of the original criminal jurisdic- 
tioh vested with jurisdiction to try offences 
committed within the local limits of Pre- 
sidency Towns and (c) a Court vested with 
jurisdiction to try offences committed by 
pu British subjects outside such 
imits 


The definition of High Court was ac- 


_ cordingly divided in two parts ins, 4 of 


Act X of 1872. The first part specified 
Courts having both original and appellate 
criminal jurisdiction over European British 
subjects and provided that in certain sec- 
tions of the Code where the expression 
High Court was ‘used, it referred to such 
spesified Courts. 
reproduced the definition of “ Badar 
Court " in the Act of 1361 by substituting 
“ The High Court” for the Sadar Court. 


The Courts spécified in the first part 
of the section were not vested with any 
new jurisdiction by being ingluded in thé 
definition but already possessed jurisdic- 
tion under the 
under which they were established, When 
the Lower Burma Chief Court wa8 con- 
stituted? s. 4, cl. (j).of the Code was 
ainended so as to inélude this Court, Bat 
again thé power to try European British, 
subjects was vested in the Chief Court 
of Lower Burma unders, 8, él. (D), sib» 
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The second part of it: 


respective enactments ` 


[91]. ©. 1928) 
el. (b) of the Lower Burma Chief Court 
Act VI of 1900. | 

The Oriminal Law Ameridment Act XIL 
of 1923 known as the Racial Distinction 
Act aimed at removing the racial distinc- 
tions between Indian and Non-Indians with 
reference to trials before Courts of origi- 
nal criminal jurisdiction -for offences com- 
mitted outside the Presidency Towns 
by European British subjects. They may 
now be tried by the ordinäty Coiirts, of 
Session. All the sections of the Code 
which provided for their exelusi¥e trial 
by Courts higher than the Sessions Courts 
have now been repealed. 

The right of appeäl, reference ör rëvi- 
sion and particularly confirmation of a 
sentence of death, howevér, stands on a 
different footing. Some of the Courts 
exercising such powers are presided over 
by Single Judges and the Legislature 
though prepared to abolish radial distinc- 
tion does not appear to have been disposed 
to vest such powers agdinst European 
British subjects in Courts presided over 
by Single J udges though willing tö extetid 
the exercise of such powers to the Court 
of the Judicial Commissioner of Sind atid 
Nagpur which by their constitution re- 
quire two or more Judges to hear appeals 
and applications in revision. This desire 
evidently accounts for the retention and 
piendinent of the definition of s. 4, cl. (j), 
part I so as to include the Courts of Judi- 
cial Commissioner of Sind, Central Pro- 
vinces and Oudh, within the ambit of a 
High Court. This amendment, however, 
does not as already pointed out purport 
to confer any new jurisdiction on the 
Courts included in the amended definition. 
If, with reference to proceedings against 
European . British subjects, an attempt 


“were mad,e to substitute in the different 


sections of the Oade, the Court of the 
Judicial Commissioner for the exprës- 
sion “High Court” it would dppéar that ` 
only such sections às now deal with an 
appeal, revision, reference or, confirmation 
of death, sentence would permit of such 
substitution. 

The definition of a High Court in s., 266 
of the Code, is imited to eéitaid sections 
of Chs. KVII and XXIII of the Code which 
provide for the procedure to be adopted at 
certain tridls against both Indialis and Non- 
Indiaiis. his secticn was dlsb amended in 
consequence of Act XII of 1923 aiid the 
Or. P. C. (Amendment Act) XVIII of 1923 


[91.1. 0, 1925] 
so as to include within its ambit the 
Courts ofthe Judicial Commissioners of Sind 
and of the Central Provinces and Oudh. 

In Khudabux v. Emperor (5), a Full Bench 
of this Court considered the effect of the 
amendment of s. 266 of the Code with refer- 
ence to the right of appeal of an Indian 
convicted at a trial by a Judge of this 
Court. 

This Court was unanimously of the 
opinion that with regard to trials of Indians 
under Uh. XXTIT of the Act, s. 266 had not 
the: effect of: transforming aJudge of this 
Court into a Judge of a High Court of 
original jurisdiction, but had the effect of 
making the procedure of a High Court 
as laid down in certain sections of Ch. 
XXII applicable to a trial held by a 
Judge of this Court, who was and continu- 
‘ed to bea Sessions Judge for the District 
of Karachi. Section 266, like s. 4, cl. (J), 
is an interpretation section and the same 
considerations which prevailed with this 
Couit equally apply to the interpretation 
of s.4, cl. (7). l see no reason to differ 
from the view taken by me in my judg- 
ment in that case. 

To hold that this Court is a High Court 
of original, criminal jurisdiction in the 
Province of Sind, with reference to pro- 
ceedings against European British subjects 
would be in my opinion, to violate well 
recognised canons of construction by reading 
into s. 4, cl. (j), the words “of original 
criminal jurisdiction in the Province of 
Sind” which do not find place there and 
to assume that the Legislature intended to 
materially affect the local law by amend- 
ing an interpretation clause in another 
Statute and to vest the jurisdiction of a 
High Court of original criminal jurisdic- 
tion over the Province of Sind or even 
over the Sessions Division of Karachi on 
this Court without providing the necessary 
machinary for the exercise of such powers. 
T£ this Court is not a High Court of original 
ciiminal jurisdiction within the meaning 
of s. 3 of Act IV of 1869, itis hardly 
necessary to discuss the further question 
Whether the High Court of Bombay has 
ceased to be a High Court of original criminal 
jurisdiction within the meaning of s. 3 of 
Act IV of 1869. I, however, venture to 
submit that the High Court of Bombay still 
continues to be the High Court under s. (3) 


arid is competent to confirm the decree, 


., (5): 85 Ind. Oas. 706; 26 Cr. L. J. 562; (1925) A. I 
R. (6) 24s. WA 
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nisi passed by the Judicial Commissioner 
of Sind. 
` The High Court of Bombay has been dé- 
-clared by statutory authority to possess 
original criminal jurisdiction over European 
British subjects throughout the Presidency 
of Bombay including the Province of Sind. 
Clause 22 of the Letters Patent empowers 
the High Court to exercise all powers 
which that Court or rather its predecessor 
called the Supreme Courts exercised at the 
date of the grant of letters. Though cl, 22 
of the Letters Patent confers criminal 
jurisdiction on the High Court, cl. 23 of 
the Letters Patent limits the exercise of 
such jurisdiction in respect of such persons 
as are brought before itin due course of 
law. The jurisdiction of the Court and 
the occasion when itmaybe exercised are 
two distinct things. It would baconceded 
that the jurisdiction of the High Court of 
Bombay has not been expressly taken away 
by any Statute. No doubt the effect of the 
recent amendments of the Or. P. C., is 
that the High Court of Judicature at 
Bombay will now probably have no 
occasion to exercise such jurisdiction, as 
a European British subject who commits 
an offence at Poona or at Karachi 
cannot claim the privilege of being tried 
by the Bombay High Court. Does it 
follow therefrom that by necessary implica- 
tion the original criminal jurisdiction of 
the Bombay High Court over European 
British subjects has been taken away al- 
together? It would rather appear from s. 194- 
of the Cr. P. C., that only the occasion 
for its exercise has been greatly limited. 
Though a Committing Magistrate cannot 
now send up under Ch. XXIII of the 
Code, a European British subject for trial 
to the High Court for an offence commit- 
ted by him outside the limits of a” Pre- 
sidency Town, the Advocate-General may 
under s. 194, cl*(2), exhibit ex officio in-- 
formation against a European British sub- 
“ject of Sind in respect of certain enormous 
misdemeanours as peculiarly tend to dis- 
* turb or endanger His Majesty's Government 
and the like which His Majesty’s Attorney 
General may exhibit on behalf of the 
Crown in the High Court of Justice in 
England. The High Court cangnly take 
cognizance of such offences on information 
by the Advocate-General in the exercise 
of its original criminal jurisdiction. Iam 
of the opinion that though the exercise 


e of its Powers to try offenders committed 
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by the Magistrate under Ch. XXIII of the 
Code has become inoperative, the High 
Court of Bombay still possesses original 
criminal jurisdiction over British subjects. 

Though I am unable to concur with the 
learned Judicial Commissioner as to our 
powers to confirm the decree nisi in this 
case, I agree with him that the question 
involved in this reference isa matter of 
the highest importance and should be dealt 
with by the Legislature. If this Court 
has no jurisdiction to confirm the decree 
nisi and either party believing himself 
or herself free to marry, contracts a marri- 
age, the children of such party would be 
illegitimate and subject to all the disabili- 
ties of illegitimate children and may find 
another Court holding them to be illegiti- 
mate. It may not be out of place to ex- 
press a hope that the Legislature would 
not only see its way to set at rest the 
doubts raised by this reference but would 
further consider the desirability of con- 
ferring jurisdiction on the District Judges 
in this province of entertaining divorce 
petitions and of conferring jurisdiction 
on this Court as the Highest Court of 
Appeal in the Province not only to confirm 
decrees nisi but to entertain appeals in 
all matrimonial causes under the Act. 

Zz. K. Reference answered accordingly. 
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LETTERS PATENT APPEALS Nos. 12, 13 anp 14 
or 1921 
AND 
Crvit MIscELLANEOts Petitions Nos. 505, 
508, 506, 507, 1674 1675, 1678, 1679, 1680, 
1785 AND 1786 oF 1921. 

August 19, 1921. 
Present:—Mry. Justice Oldfield and 
Mr. Justice Ramesam. 

Srila Sree SUBRAMANIA DESIKA 
PANDARA SANNADHI—APPELLANT 

Versus . 
ARUMUGA THAMBIRAN AND oTHERS— 
RESPONDENTS. é 

Civil Procedure Code (Act V of 1908), s. 92, O. XL, 
r. 1—Su% for removal of trustee and for Scheme—- 
Allegations of personal miscgnduct—Death of irustee-- 
Abatement of suit—Appeal-—Receiver, appoiniment of. 
A suit under s. 92 of the C. P. C., for removal of the 
Pandara Sannadhi of a mutt on grounds of persona] 
misconduct without any reference to the absence of 
. any means of preventing it, cannot be revive ag ins, 


. 


z 
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his successor for the purpose even of framing a. 
scheme, merely because there was alsga prayer for a‘ 
scheme in the plaint, In such a case, no Receiver 
would be appointed pending an appeal against a 
decree by which tha Court dismissed the suit as 
having abated by reason of the defendant's death, 
[p. 106, col. 2.) : 
L. P, A. Nos. 12, 13 AND 14 oF 1921. 

Appeals, under cl. 15 of the Letters Patent, 
against an order of Mr. Justice Odgers, dated: 
the 24th March 1921, in CO. M. P. Nos. 505, 
507 and 508 of 1921 respectively in Appeals 
Nos. 43 and 44 of 1921, on the file of the 
High Court. 

C. M. P. No. 505 of 1921. 

Petition praying that in the circum: 
stances stated in the affidavit filed there- 
with the High Court will be pleased to ap- 
point a Receiver, in O. S. No. 71 of 1918, on 
the file of the Court of the Subordinate 
Judge, Kumbakonam, pending disposal of 
Appeal No. 43 of 1921, on the file of the: 
High Court, preferred against the decree in 
the said O. S. No. 71 of 1918. 


Messrs. T. Rangachariar and V. N. 
Venkata Varadachari, for the Appellant. 

Mr. S. Srinivasa Iyengar, for the Re- 
spondent. 


JUDGMENT.—These appeals raise the 
question whether the appointment of a 
Receiver is justified pending the decision 
of Appeal Suits Nos. 43 and 44 of 1921. 
The order under appeal deals with that. 
question with reference to the two usual 
headings the strength of the case of plaint- 
iffs, here respondents, and the necessity 
for protecting temporarily the interests at 
stake, and we follow the same course. 
The discussion under both headings is 
complicated by the fact that the appeals 
are not against any decision on the merits 
but against orders declaring that the suits 
in question have abated owing to the 
death of the person impleaded as de-. 
eiendant in O. S5. No. 71 and Ist de 
fendant in O. 8. No, 72, corresponding 
respectively with the two appeals, who 
(it is claimed) is now represented by 
appellant, We have, therefore, to deal with 
the considerations, Which arise not only 
directly on the appeals, but also on the 
allegations so far not tested by any trial, 
on which the suits are based; and there 
is the further fact that the death above 
referred to has made some of these allega- 
tions either not relevant at all or relevant 
only in a different way. 

Both suits relate to the administration 
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by the deceased of the mutt, of which he 
was Pandam Sannadhi, and the plaint 


allegations in both are largely identi- 
cal. In S..No. 71 four plaintiffs, 
as representing the public, with the 


Advocate-General and with his sanction, 
sued the deceased, alleging misconduct 
on his part, for his removal from office, 
for the appointment of another Pandara 
Sannadhi in his stead and of trustees for 
the administration. of the mutt properties, 
for an account and.inventory and for a 
scheme for the future management of 
the institution. In O. S. No. 
same four persons sued as Thambirans 
of the mutt with a fifth, a sishya or disciple, 


against the Pandara Sannadhi and the other, 
Thambirans, for the removal of the former, 


the appointment of a successor, and for 


connected :reliefs, but not for a scheme., 


Whether the learned Judge, against whose 
order this appeal is brought, noticed this 
difference between the scope of the two 
suits is not clear. But, it can be said at 
once that, the relief asked for in Original 
Suit No. 72 being claimed only against 
the deceased Pandara Sannadhi personally 
and on account of his conduct, there is’ 
no reason for supposing that it can be 
revived or that A. S. No. 44 in respect 
of it can succeed. 
order must accordingly be supported, if at: 
all, in connection with A. 8, No. 43. 

' The same conclusion no doubt follows, 
so far as the plaint allegations in A. 
S. No. 43 impute misconduct to the 
deceased Pandara Sannadhi and the prayer 
asks for his removal. But it has been 
suggested that we should regard the 
prayer for the appointment of a successor, 
which follows that for his removal, as 
applicable to the contingency, which 
occurred since the suit was filed, of, his 
death and that we should have regard to 
the allegations against the present appel, 
lant in respondents’ affidavit before this 
Court as indicating the lines, on which 
they would amend their plaint jf the suit 
were revived and as affording ground, if 
established, for his*removal and for grant 
of the other reliefs already asked for, 
including the appointment of a successor 
to him and the framing of a scheme., 
The first of these suggestions, however, 
does not correspond with the language 
used in the plaint or with any tenable 
view of the law. For the bad conduct’ 
of a deceased. incumbent is no reason why 


72 the. 
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the Court should order: the appointment 
of a successor to him, which would presum- 
ably take place or have taken place in the 
ordinary course. It is true that the Court 
might be justified in so ordering an ap- 
pvintment, if the proper person refused to 
make one or some usurper were in the 
field, and that such usurpation is one part 
of the misconduct attributed to appellant in 
respondents’ affidavit in this Court—para. 8, 
But then, the first answer is that we are 
concerned, not with what respondents may 
include in their plaint; if the suit is re- 
vived and they are allowed to amend it, 
but with what they have at present includ- 
ed in it; and the second is that, as the 
death and usurpation are alleged as hav- 
ing taken place after the plaint wag filed, 
it is difficult tosee how they do not con- 
stitute a distinct cause of action from that 
originally relied on and it is improbable 
that any amendment with reference to them 
will be permitted. The same difficulty 
moreover arises as regards the other allega- 
tions in the affidavit, those in paras. 9 and 
29 which impute to appellant ineligibility 
for the office on the ground of his com- 
plicity in the deceased's misconduct and 
those in paras. 25,26 and 30 which impute 
to him misconduct since his accession. For 
it ‘is more than doubtful (and that is suffi- 
cient at this stage in the proceedings) 
whether a suit for the removal of one man 
on account of his misconduct has the same 
cause of action as or can be converted by 
legitimate amendment into a suit based . 
on the misconduct of another for a declara- 
tion of the nullity of the latter's appoint- 
ment. For the rest of the portions of re- 
spondents’ affidavit in question are contra- 
dicted by the counter affidavit of appeal- 
lant’s agent and, as they are general in 
the extreme and are supported by nothing, 
giving particulars or from independent 
persons, it wouldgnot be safe to act on 
the assumption that any part of them is 
true. So far accordingly there is no sufti- 
cient reason for regarding respondents’ case 
as strong or for thinking that they have 
any interest‘which will be jeopardised by 
appellant’s remaining in possession. ; 

There remains, however, the fact that 
the plaint asks also for the framipg of a 
scheme for future management eand we 
have been pressed ‘vith the argument that 
this, not the’ removal of the deceased in- 
ecumbent, is the main relief asked for and 
the right to an adjudication on it has not 
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been determined by his death; or more 
fully, that the possibilit of the misconduct 
imputed to the deceased Pandara Sannadhi, 
and its repetition by his successors are 
alleged as inherent in the conditions, under 
which the mutt and its properties are at 
present manage and that a scheme, which 
would terminate the existence or mini- 
mise the effect of those conditions, is à 
relief légitimately consequential on proo 
of such misconduct, even though the guilty 
person is deceased. Of the authorities ré- 
ferred to Andind Rao v. Ramdas Daduram 
(1) did not discuss the point raised in any 
detail. But in Sitagnana Desika Gnana- 
sambanda Þandarasanhadhy v. Advocate- 
General of Madras (2), it was no doubt 
held that, when .a scheme is asked for, not 
merely as Suxiliaty to the removal of the 
trustee concerned, but as the main rehef 
the suit does not abate on that trustee's 
death, and there is doubtless no objection 
to the application of the principle thus 
enunciated, wheh the case put forward 
is of thit nature. But that is not clearly 
the casé put forward heré. For, whatévér 
might have béén said or may be said ih 
future, the plaint béfore us dedls only 
with misconduct of the deceased Pandata 
Sannadhi and does not refer to the absence 
of any means of preventing it, agit océur- 
ed or t6 the necessity for providing such 
means in futuré, ard in fact in para. 21, 
whére the necessity for a scheme is suk gest- 
ed, it is reférred to only in connection 
- with the removal of the then incumbent, not 
as iridependéntly jtistifiable on its merits. 
Here again it is not cléar that the respond: 
ents’ cldiin to a scheme, the only relief 
for which they can now ask, can be support- 
ed séparately on the allegations they have 
madë; nor is the probability that they will 
havé@ ah opportunity of altering or adding 
to thoseallegations in the future so clear 
- that we can actupon it.e 

Thesé tonclusions entail respondents’ 
failure, ahd it is, therefore, unnecessary to 
consider the fundamental objections, which 
appellant has taken to their suit, so far- 
as itis for a scheme, that the “expenditure 
and management of a Pandara Sannadhi 
cannot be subjected to control in *the 
manner or to the extent proposed.® The 


(1) 62 Tad. Cas. 737; 0917M. W. Ri 2; 480. 493; 
181. W. 318; 17 N. L. R. 37; 25 C. W.N. 794; 30 
M. L. T. 194; 48 I. A. 121 (P. ©). 

(2) 27 Ind. Cas. 874; 28 M. L, J. 174; 2 L. W. 


148; 


(1915) M.W. N, 185, r, 
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objection it may be observed - was argued 
with reference to two importan? atithoritiés, 
which were not cited, when the ofdér wndé# 
appeal was passed, the decisions of thé 
Judicial Committee in Nataraja Tambiran 
v. Kailasam Pillai (3) confirming 4 Full 
Bench décisionh of this Court and Vidya 
Varuthi Thirtha Swamigal v. Balusami 
Ayyar (4). But ih the citcuinstances it would 
serve tio useful phitpose at present to déal 
with their scopé ór applidation to this 
case: 

Appéal Suits Nos. 12 and 14 of 1921 are 
accordingly allowed; the orders appealed 
against and thé ordér requiring security’ ' 
from appellant béing set aside. Respond- 
éiits Nos. 1 to 4 are “liable for appellant's 
costs before us and in the lower Coiift. 

Appeal Suit No, 13 is also allowed with 
costs. The connected petitions are disitiissed 
With costs as between appellant aiid’ tes- 
pondents except Nos. 1675, 1785 diid 1786. 
They also are dismissed. Petitioñers in 
these to pay appellant’s costs. 

vV. N. V. Appeals allowed, 


(3) 57 Ind. Cas, 564: 44 M288: (1920) M. W. R: 
371; 39 M. L. J. 98; 18, A. L. J. 1041; 250. W. N. 
145: 13 Í. w 301;; 48 I. A. TE G.). 

(4) 65 Ind. Cas. 161; (1921) M. W. X 449; 41 M. L. 
J, $46: 44 M. 831:3 U.P. L. R (P. C.) 62; 15 L. W. 
78; 30 M: L T. 66;.3 P. L. T. 245; 48 I. A. 302; 26 
O. W. N. 837; 24 Bom. L. R. 629; 20 A. L. J. 497; 
(1922) A. L R. (P. 0.) 123 (P. ©). 





OUDH JUDICIAL COMMIS- 
SIONER’S.COURT. 
Civit Reviston No. 139 or 1925. 
September 23, 1925. 
z Present:—Mr. Dalal, J. O. 
GURCHARAN— PLAINTIFF— APPLICANT 
£ vêrsus 
KHAGESAR—Daranpant—Oppostre 


Party. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. IT, Art. 15—Specific Relief Act (I of 1877), s. 21, 
(a)—Suit for recovéry of silugr and gold made. over to 
pea ah for making ornaments, nature of—Specific 
performance—Jurisdiction of Small Cause Court— 
Jurisdiction, whether can be excluded by ‘consent. 

A suit for the recovery of a certain weight of silver 
and of gold which the plaintiff alleges he had given 
to the defendant to make ornariiénts out of, is not a 
suit for specific performancé of a contract, inasmuch 
as for the breach of such acontiact there can be an 
adequate tompensation in money and specific per- 
formance of such a contract cannot be entorced under 
s. 21 (a) of the Specific Relief Act. The ‘suit does not 
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fall, therefore, within the purview of Art. 15 of Sch. II 
to the Provincial Small Cause Courts Act and is not 
excluded from the cognizance of a Small Cause Court. 
Such a suit mugt be treated as one for the recovery 
of the value of the silver and the gold. 

An agreement by the plaintiff that a certain Court 
has not jurisdiction to entertain his suit is not suffici- 
entto oust the jurisdiction of that Court, though it 
may bea ground for compensating the defendant in 
costs for proceedings taken with the consent of the 


plaintiff, 

Civil revision from an order of the Addi- 
tional Judge, Small Cause Court, Lucknow, 
dated the 6th July 1925, 

‘Mr. Moti Lal, for the Applicant, 

ORDER.—A Court of Small Causes 

refused jurisdiction and returned the plaint 
of the plaintiff-applicant here on the ground 
that Art. 15 of the Second Schedule: of the 
Provincial Small Cause Courts Act barred 
the jurisdiction of that Court. The plaint- 
ifs Pleader agreed to this view of the law 
but such an agreement is not sufficient to 
oust jurisdiction. Of course the Court can 
compensate the defendant in costs for pro- 
ceedings taken with the consent of the 
plaintiff. 
. Thesuit was one for the recovery of a 
certain weight of silver and of gold which 
the plaintiff alleged that he had given to 
the defendant goldsmith to make ornaments 
out of. There can be no specific perform- 
ance of such a contract. It is not as if the 
plaintiff had demanded ornaments alleged to 
have been prepared already by the defend- 
ant. For the ‘breach of such a contract 
there can be an adequate compensation in 
money and so spécific performance of such 
a contract cannot be enforced under s. 21 
(a) of the Specific Relief Act. The main 
prayer, therefore, must be one for the re- 
covery of money Rs. 101-3-0. 

Iset aside the order of the lower Court 
and direct it to try the suit as if it were a 
money suit. The defendant shall be entitled 
to receive cosis here and costs of the lower 
Court upto’ date ‘except Court-fee which 
shall follow the event. 


Z, K, Order set aside. 6 


ARMÜGHA THAMBIRAN V. NAMASIVAYA PANDARA SANADHT. š 


109 


MADRAS HIGH COURT. 
COIvIL APPEALS Nos. 43 AND 44 or 1921. 
February 26, 1925. 

Present :—Mr. Justice Phillips and 

Mr. Justice Krishnan. 
ARUMUGHA THAMBIRAN AND OTHERS 
—PLAINTIFFS—APPELLANTS 
Versus 
NAMASIVAYA PANDARA SANADHI 


AND OTHERS—-DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act F of 1908), ss. 11, 92— 
Suit for removal of trustee and for scheme—Plaint 
confined to allegations vf misconduct of trustee — 
Absence of grounds for scheme--Deuth of defendant - 
Abatement—Cause of action, whether survives---Re- 
ceiver, petition for appointment of, pending appeal-— 
Order as to merits of appeal—Res judicata—-Madras 
Religious Endowments Act (I of 1925), retrospective. 
operation of. 

In a suit under s. 92 of the ©. P. O. the plaint was 
mainly taken up with allegations of misconduct on 
the part of the trustee and the plaintiffs asked,on that 
ground forthe removal of the trustee. There was 
also a prayer for a scheme which was mentioned at the 
end of the plaint without giving any spesial reasons 
why the scheme was necessary. The trustee died dur- 
ing the pendency of the suit: 

Held, (1) thatthe two reliefs prayed for in th 
plaint were distinct, although the second relief was to 
a certain extent dependent on the first, inasmuch as it 
was necessary toallegea breach of trust in order to 
constitute the necessary cause of action; [p. 110, cul. 2.] 

Anand Rao v. Ramdas Daduram, 62 Ind. Cas 737; 
480, 493; 13 L. W. 318; (1921) M. W. N. 24; 17 N. 
L. R. 37; 25 O. W. 794; 30 M. L. T. 194; 48 I. A. 121 
(P. C.) and Sivagnana Desika Gnanasambanda Pan- 
darasannadhy v. Advocate General of Madras, 27 Ind. 
Cas. 874; 28 M. L. J. 174; 2 L. W. 148; (1915) M. W. 
N. 185, relied on. 

(2) that on the death of thè trustee, the cause of 
action did survive against the representative of the 
deceased trustee for the purpose of framinga scheme, 
and the suit did not abate. [ibid.] 

Where in an application for the appointment of a 
Receiver pending the disposal of an appeal, the High ° 
Court held that the cause of action alleged in the 
plaint had abated on the death of the defendant and 
on that ground dismissed the application: 

Held, that the order on Receiver application did 
not operate as res judicata in the appeal itself on the 
question of abatement. [p. 111,,col. 1] 

Massam v. Thorley's Cattle Food Co., (1880) 14 Ch, 
D. 748; 42 L. T. 851; 28 W. R. 966, relied on. e 

The Madras Religious Endowments Act of 1925 
is not retrospective in effect in respect of proceed- 
ings already instituted |p. 111, col. 1.) 

Appeals against the decrees of the Court 
of the Subordinate Judge, Kumbakonam, in 
O. S. Nos. 71 and 72 of 1918. 

> Messrs. S. Srinivasa Tyenyar and S. 
Muthiah Mudaliar, for the Appellants. 

Messrs. T. Rangachariary, A. Srianga- 
ch@riar and V. N. Venkata Varadachari, for 
the Respondents. 


JUDGMENT.—The plaintiffs in this 
case have brought their suit under s. 92 of 
the C. P. O., for the removal of the defend- 
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ant from the office of Pandara Sannadhi 
and for the framing of a scheme in relation 
to the mutt. The Advocate-General has 
also joined the suit as a supplemental 
plaintiff. After the institution of the suit 
and before it was tried, the defendant died 
and the Subordinate Judge has held that 
owing to the defendant's death the suit 
has abated and cannot be revived, on the 
ground that it is a personal action against 
the defendant and that the secord relief 
in the suit, namely, that of the framing of 
the scheme, is an ancillary relief dependent 
on the removal of the defendant from his: 
office of trustee. Against this decision the. 
plaintiffs have appealed, and it is contended 
in the appeal that as two reliefs are 
claimed, namely, the removal of the defend- 
ant and the framing of the scheme which 
are distinct and separate reliefs, the suit 
may well be prosecuted with reference to 
the second relief, namely, the framing of 
the scheme. It is pointed out that in a very 
it was held by the Privy 
Council that the cause of action did survive 
Anand Rao v. Ramdas Daduram (1). Apart 
from this authority we have also a case in 
this Court, Sivagnana Desika Gnanasam- 
banda Pandarasannadhy v. Advocate General 


` of Madras (2) in which the same conclusion 


was arrived at. Although the plaint is 
mainly taken up with allegations of mis- 
conduct on the part of the respondent and 
the prayer for the scheme is only mentioned 
at the end of the plaint without giving 
any special reasons why the scheme is 


. necessary, yet, when we come to read s. 92 


of thezC, P. C., it is quite clear that in 
order to provide a cause of action fora 
scheme suit, there must be allegations of 
a breach of trust, or it must otherwise be 
necessary to obtain directions of the Court. 
In order, therefore, to justify this suit for 
a scheme, it is necessary for the plaintiffs 
to allege a breach of trust and if is very 
‘difficult to see how this,second relief can 
be deemed to be ancillary to the removal 
of the defendant. Itis absurd to suppos¢ 
that the plaintiffs and the Advocate-General 
have merely brought this suit to satisfy a, 
vindictive svite against the defendant and 
that that is their sole cause of action and 
‘consequently that the rest of the suit must 


e g $ 
; _ 737; 48 ©. 493; 13 L. W. 318; 
MON a; IN, L.R 37; 25 C. W.N. 794 


„L'E. 194; 48 I. A. 191 (P. C.) : 
30 237 Ind. Cas, 874; 26M. L. J, 174; 2 I W. 148; 


(2) 27. 
asiy M. W. N. 185. 6 
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fail as the deferidant can no longer be held? 
responsible. The two reliefs are distinct, 
although the second relief is tẹ a certain 
extent dependent on the first, becauseit is 
necessary to allege a breach of trust in 
order to constitute the necessary cause of 
action. 

Mr. Rangachariar for the respondent has 
not referred us-to any authority. against 
those cited, above; and we are satisfied that 
the cause of action does survive against 
the respresentative of the deceased defend- 
ant for the purpose of framing’a scheme, 
We may also observe that in addition to 
the prayer for the scheme generally, there . 
isa prayer for directions as to the utiliza-. 
tion of the surplus funds of the institution 
which are alleged to be very large indeed. 

. A further objection is taken for the res- 
pondents that this question is res judicata, 
in thatit has already been decided by a. 
Bench of this Court which disposed of an, 
application for.the appointment of a Receiver. 
in this suit.* No doubt that Bench: in. its 
judgment says: “the.plaint before us deals 
Only with the misconduct of the deceased 
Pandara Sannadhi arid does not refer to the 
absence of any means of preventing it.” and 
again, “in para. 21, where the necessity for a 
scheme is suggested, it is referred to only 
in connection with the removal of the then 
incumbent, not as independently justifiable 
on its merits.” It is contended that this 
judgment has decided the present, appeal. 
This appeal was not before that Bench, nor 
do we think that it purported to decide it, 
Mr. Rangachariar relies on three decisions 
of the Privy Council reported as Ram Kirpal 
v.Rup Kuari (3), George Henry Hook v. 
Administrator-Genaral of Bengal (4) 
and Rameshwar Singh Bahadur v. Hitendra 
Singh (5). In these cases the prinéi- 
ple was laid down that s. ll of the ©.. P. 
C. ig not exhaustive on the question of res 
judicata, but all these cases can be distin- 


° (3) ILL A. 37;6A 269; 4 Sar. P. ©. J: 489; 3 Ind. 
Dec. (x. s.) 718 (P. C.). 
(4) 60 Ind Cas. 631; 48 ©. 499; 19 A.L. J. 366; 40 


648; 25 0, W. N. Sts; 14°L. W. 221; 48 I. A. 187 


P. C.). 

(5) ‘1 Ind. Cas. 576; 47 M. L.J. 286; 5 P. L, T: 
491; (1924) A. I. R. P. C.) 202; 20 L. W. 456; 35 M. L 
T, 182; 26 Bom. L. R. 11583; 22 A. L. J. 968; 40 C. L, 
J. 431 L. R. 5 A. (P. 0.) 175; 29 C. W. N. 413; 1 L. 0. 
457; 3 Pat. L. R. 180 (P. O.). 

*Sree Subramania Desika Pandara Sannadhi v, 
Arumuaga Thambiran, 91 Ind, Cas. 106,—[Bd.] 
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guished from the present one in that the 
prior decision which was relied upon’ as 
binding on the parties in subsequent pro- 
ceedings befween them was with reference 
to a question which directly arose and had 
to be decided in the prior proceedings, 
being directly in issue. In the present case, 
however, there was no necessity to decide 
this appeal in an application for the ap- 
pointment ofa Receiver, and although the 
Bench expressed an opinion as tothe mean- 
ing of the plaint inthis suit as a reason for 
refusing to appoint a Receiver, it can 
certainly not amount to res judicata in the 
sense applied by the Privy Council 
‘in the above cases. For this proposition 
we need only refer to Massam v. 
Thorley’s Cattle Food: Co. (6). Apart 
from this we are not at all clear that that 
Bench of this Court did really decide the 
point, for they merely said “it is not clear 
that the respondents’ claim to a scheme, .the 
only relief for which they can now ask, 
can be supported separately on the allega- 
tions they have made.” That merely 
amounts to saying that they have not de- 
finitely proved in those interlocutory pro- 
‘eeédings the question which has now been 
argued before us. In any case it does not 
amount to res judicata. With all respect 
for the opinion expressed in that judgment, 
we have now come to a contrary conclusion. 

A further suggestion is made that this 
suit may be affected by the recently passed 
Religious Endoments Act, but there is 
nothing in that Act which givesretrospactive 
effect in respect of proceedings already 
instituted and, therefore, this objection 
also must fail. 

‘This appeal, therefore, is allowed with 
costs and the suit will be remanded to the 
lower Court for disposal according to law. 
Court-fee on appeal memorandum will be 
refunded. 

Appeal No. 44 of 1921 is not pressed and is 
dismissed with costs of the 20th respondent, 

e 





These appeals having been set down to be 
spoken to this day, the Court delivered the 
following. i 

JUDGMENT.—Appellants Nos. 3 and 
4 are allowed to withdraw and the judgment 
in Appeals Nos. 43 and 44 of 1921, will 
stand as regards appellants Nos. 1, 2 and 5. | 

vV. N. v. Appeal No. 43 allowed ; 

Appeal No. 44 dismissed. 


nde (1880 14 Ch, D. 748; 42 L.T. 851; 28 W. R. 


RAM BHAROS V. RAMPAL SINGH. 


° {11 
OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Firsr Civin Avpgat No. 1 or 1925. 
September 23, 1925. 
Present:—Mr, Wazir Hasan, A. J. C., and 
Mr. Simpson, A.J. ©, 

RAM BHAROS—DersnpDant—APPELLANT 
versus 
Thakur RAMPAL SINGH— Praintirr-~ 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 35, 0. 
XXIII, r. 1(8)—Withdrawal of suit—-Costs, award of 
—Discretion of Court—Appellate Court, interference 


y. ; 

The general law as to costs is laid down in s. 35 
of the C. P. ©. Under that section the Court is 
invested with a discretion in the matter of awarding 
costs, and sub-r. (3) of r. 1 of O. XXIII of the O. P. GO. 
has not the effect of divesting the Court of that dis- 
cretion. That sub-rule does not impose an unavoid- 
able obligation on the Court to award costs in all 
eases in which the suit is withdrawn. Thè word 
“shall” as used in that sub-rule is merely directory 
and not mandatory. [p. 112, col. 1 

An Appellate Court will not,interferé with an 
exercise of discretion bya lower Court unless the 
latter has proceeded on a manifestly wrong ground 
such asthe application of an erroneous principle or 
a mis-apprehension of facts So long as the discretion 
is in fact exercised, an Appellate Court will not 
interfere simply because it would itself have exercised 
the discretion differently. [p. 112, col. 2.} 

First appeal against the decree and 
order of the Subordinate Judge, Fyzabad, 
dated the 25th September 1924. 

Mr. H. D. Chandra, for the Appellant. 


Mr. H. Husain, for the Respondent. 
JUDGMENT.—This is the defendant's 


appeal from the decree of the Subordinate 
Judge of Fyzabad dated the 25th of Sep- 


tember 1924. The appeal relates to the . 


question of costs only. 

The plaintiff-respondent brought a suit 
for pre-emption. The defendant-appellant 
was the vendee of the property in respect 
of which the suit for preemption was 
brought. The suit was "instituted on the 
26th of May 1924. Summonses were issu- 
ed to the defendants. Defendant No. 1 filed 
his written statemegt on the 27th of August 
1924. On the date fixed for framing the 
issues thatis the 25th of September 1924 
the plaintiff filed an application to with- 
draw the suit under.O. XXIII 1. 1 sub- 
r. (1) of the © P. ©. To this the defendant 
No. 1 took no objection but asked for his 
costg, The Court then recorded the state- 
ment pf the plaintiff who said that he had 
filed the suit at the instance of theedefend- 
ant No. 1 who ‘was first providing 
him with the expenses ofthe suit and 
that he has now given up financing 


112 :. * 


the case and, therefore, he wanted to with- 
draw the suit. Having recorded the above 
. statement the Court passed the following 
order :— 

“Plaintiff is allowed to withdraw from 
the suit. No costs are allowed. Order XXII, 
r. 3, CO. P. 0.” 

This order in so far as it relates to the 
question of costs isthe subject-matter of 
this appeal. 

It is argued on behalf of the defendant- 
appellant that under sub-r. (3) of r.1 of O. 
XXIII of the ©. P. C., the Court was bound 
to award costs. The necessary portion of the 
sub-r. (3) bearing on the question under con- 
sideration is as follows :— 

“Where the plaintiff withdraws from a 
suit...... he shall be liable for such costs as 
the Court may award.” 

Weare ofopinion that the rule does not 
impose ah unavoidable obligation on the 
Court to award costs in all such cases. 
The word “shal” as used in the context 
is merely directory and not mandatory. 
The general law as to costs is laid down 
in s. 35 of the ©. P. ©. Under that 
section the Court is invested with a 
discretion in the matter ofawarding costs 
and we are ofopinion that sub-r. (3) of 
r. 1 of O. XXIII has not the effect of divest- 
ing the Court of that discretion. Sub- 
section (2) ofs, 35 prescribes the procedure 
of recording its reasons in writing where 
the Court directs that costs shall not 
follow the event. The statement made by the 
plaintiff in the present case immediately pre- 
cedes the order of the Court and we think 
- that the circumstance stated by the plaintiff 
was the reason which induced the Court to 
. make the order as to costs. The order was, 
therefore, passed in the exercise of the dis- 
cretion vested in the Court. In Bew v.Bew (1) 
Lindley, J., laid down the rule in the follow- 
ing words “that if the costs are in the 
dis@retion ofthe Judge the Court of Appeal 


will assume that the Judge exercised his - 


discretion unless it ise satisfied that he 
has not exercised his discretion.” This rule 
was quoted and applied by Sir Lawrence 
Jenkins, C. J., in Parshram Bhawoo v. 
Dorabji Pestonji (2). The decision of the 
learned Chief Justice is correctly stated 
in the head-note of the report which 
we quote here. “Court has abselute 
discretion in the matter of costs accerding 
(1) (1899) 2 Ch. 467 at p. 472; 68 L. J. Ch. 657; 48 
W.R. 124; 81 L. T. 284. 
(2) 2 Bom. L, R. 254. 
t” . ` e 
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to s. 220, ©. P. C. And an Appellate Court 
will not interfere with an exercise of dis- 
cretion ofa lower Court unless it has pro- 
ceeded on a manifestly wrong ground such 
as the application of an erroneous prin- 
ciple, or a mis-apprehension of the facts. 
So long as the discretion wasin fact ex- 
ercised, an Appellate Court will not in- 
terfere simply because it would itself have 
exercised the discretion differently.” 

We are of opinion that no case is made 
out for an interference by this Court with 
the order of the Court below. The appeal 
fails and is dismissed with costs. 

Z. K. Appeal dismissed, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Crvit APPEAL No. 32 or 1925. 
October 6, 1925. 
Present:—Mr. Ashworth, A. J. C. 
ATMA RAM—DEFENDANT—APPELLANT 


VETSUS 
SHAMBHU DIN—Puaintirre— 
RESPONDENT. 

Appeal, second—Malicious prosecution, suit to 
recover damages for—Finding as to innocence of 
plaintiff and absence of just arid reasonable cause, 
nature of. h 

_Ina suit to recover damages for malicious prosecu- 
tion a finding thatthe plaintiff was innocent of the 
charge brought against him by the defendant and 
that the defendant had no just and reasonable cause 
for making the charge is a finding of fact and cannot: 
be questioned in second appeal. [p. 113, col. 1.) 

Appeal against the judgment and decree 
of the Additional Subordinate Judge, Sita- 
pur, dated the 16th December 1924, revers-. 
ing that of thé Munsif, Sitapur, dated the 
28th April 1924. 

Messrs. K. P. Misra and G. N. Misra, for, 


ethe Appellant: 


My. Salik Ram, for the Respondents. 

JUDGMENT.—This second appeal, 
arises ou$ of a suit brought by the plaintiff- 
respondent against the defendant-appellant 
for damages for malicfous prosecution. For 
the purposes of this appeal it is sufficient 
to say that the plaintiff's casé against the 
defendant was that the defendant had 
prosecuted him and his two sons for 
an ‘assault, under s. 323, on a cer- 
tain. date, The defence on behalf of ‘the 


[9] 1.0, 19257": 
plaintif was an alibi. This alibi consisted 
in the evidence of two pilgrim ladies, who 
said, that at the time when the offence was 
alleged to have taken place, they had been 
engagedin some religious ceremony with 
the accused, who was their panda. The 
Criminal Court believed the evidence of 
the ladies, and acquitted the plaintiff. The 
plaintiff, accordingly, brought his suit in 
the Court of the Munsif. The Munsif dis- 
missed the suit on the ground that: the 
plaintiff furnished no evidence of his in- 
ocence except his own deposition in Court, 
and omitted to produce the two ladies by 
whose evidence he had been acquitted in 
the Criminal Court. Upon appeal the Ad- 
ditional Subordinate Judge reversed the 
Munsif’s decision, and granted the suit for 
damages. He held that the plaintiffs evi- 
dence on oath, in the absence of any evi- 
dence by the defendant himself, and having 
regard to the worthlessness of the evidence 
of the witness produced by the defendant, 
was sufficient to prove the innocence of the 
plaintiff. He also held that the fact that 
there had been long standing enmity justi- 
fied the .finding that- the complaint was 
lodged without -just or reasonable cause, 
and was actuated by malevolence. 


It has been urged that the plaintiffs 
evidence was biased and unreliable, and 
that his plea that he was in his own. 
house was inconsistent with the plea 
setup in the Criminal Court that he was 
with the two ladies, who appeared as 
his witnesses in the Criminal Court. lt 
isalso maintained that his evidence, even 
if it be held to prove his innocence, fails 
to show that the defendant had no just or 
reasonable cause. 


The question, however, arises whether 
this Court on second appeal is entitled 
to go behind the finding of fact arrived 
at .by the lower Appellate Court. The 
finding of fact was that the plaintiff® 
was innocent of the charge, and that 
the, defendant had no just and reason- 
able cause for lodging the criminal com- 
plaint. The evidence on which these facts 
. were found was the evidence given by the 
plaintiff himself in the witness-box. The 
fact that the witness could have produced 
other and more independent evidence affects 
only, the value but not the admissibility of 
the.evidence produced. I cannot go behind 
the decision of fact of the lower Aptellate 
Court. No question of law arises. For the 
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above reasons the appeal is dismissed with- 
costs. 


Z. K. Appeal dismissed. 


ne 


CALCUTTA HIGH COURT. 
ORIGINAL Crvit Surr No. 2817 oF 1923, 
May 19,.1924. 
Present:—Mr. Justice Page. 
TILOKECHAND SURANA AND ANOTHER 
: — PLAINTIFFS 
versus 


J.B, BEATTIE & Co.—DEFENDANT. 

Assignment—ssignment of interest by landlord ~ 
Tenant in possession— Payment of rent, withoug notice 
of assignment, effect of—Payment of rent in advance, 
whether fulfilment of obligation to pay rent-—Assignee, 
position of —Assignee, whether bound to make enquiries 
—Non-enquiry by assignee, effect 6f—Collateral agree- 
ment, whether binding. 

If a person enters into a contract and without notice 
of assignment of the contract, fulfils it to the person 

-with whom he made the contract, he is discharged + 
from his obligation. [p. 116, col. 1.] 

Payment of rent by a tenant before itis due is not 
afulfilment of the obligation imposed by the cove- 
nant to pay rent but is an advance to the landlord with 
an agreement that on the day when the rent becomes 
due such advance will be treated as a fulfilment of the 
obligation to pay rent. [1bid.] 

Where the proprietary title to premises in the 
occupation of a tenant is assigned, it is incumbent 
upon the assignee to make enquiries of the tenunt as 
to the extent of his rights and interest in the pre- 
mises. If the tenant misrepresents his rights and 
the assignee relies upon tha statement of the tenant, 
the latter will be precluded as against the assignee , 
from asserting his rights to be other than those which 
he has stated. But if the tenant correctly represents 
his rights or no enquiry is made by the assignee, in 
either case the assignment will be subject to the 
tenant's rights and interests ia the premises. This 
principle applies alike in cases where the assignee is 
a mortgagee, as in cases, whereshe is a purchaser of 
the premises. [p. 116, col. 2.] 

If a mortgagee is privy to and has sanctioned a 
collateral agreement between the mortgagor and a 
tenant of the mortgaged property, a subsequent 
assignee of the mortg@gee's interest is not to be 
permitted to assert that his interest in the premises is 
net affected by the agreement, because the agreement 
was ent2red into at a date subsequent to that on 
which the mortgage was executed. |p. 118, col. 2.) 

° JUDG MEN T.—This case raises an im- 
portant question as to the rights of a mort- 
gageg of premises which at the time when 
the mortgage was executed were in the 
occupation of a tenant of the mogtgagor, 
The material facts are as follo ws:—- 

In 1907 two persons by name Eyam and 
ones, who at that time were the owners of 


the premises in suit, No, 3-1 Mangos Lane, 


il k 


let a-portion thereof to the defendants as 
monthly tenants at the rent of Rs, 150 a 
month. On the 13th July 1914 Hyam and 
Jones mortgaged certain premises, includ- 
ing the premises in suit to M. A. Sassoon 
and others. Oa the 13th January 1917 the 
mortgagees filed a mortgage suit against 
- Hyam and Jones for an order for the sale 
of the mortgaged premises. On the 16th 
March 1917 M. A. Sassoon, one of.the mort- 
gagees, was appointed receiver of the said 
premises by order of the Court. On the 
17th July 1917 a preliminary decree for 
. sale was passed. Now, Hyam was accustomed 
to make out the defendant’s rent bills, 
and to obtain the rent up till the time 
when the appointment of the Receiver was 
made, and thereafter until the date of the 
agreentent to which I am about to refer, the 
course adopted for the purpose of collect- 
ing the rent was that Hyam made out the 
rent bills and endorsed them to Sassoon and 
the money was collected by Sassoon’s peon. 
In 1920 the premises in suit were in need of 
repair, and on the 7th June 1920 an agree- 
ment was entered into between Hyam and 
Jones on the one hand and the defendants 
on the other, whereby the defendants 
advanced to Hyam andJones Rs. 7,800 on 
that date, Rs. 1,900 on the 20th October 
1921, and Rs. 2,500 on the 29th December 
1924 in order to provide funds for the 
repair and-improvement of the premises 
while Hyam and Jones on their part under- 
took to expend the money advanced on 
repairs, and to treat the sums so paid as 
‘rent paid in advance. it was further 
agreed that after the work of repair and 
improvement had been carried out the rent 
payable should be increased to Rs. 200. 
After the 7th June 1920 no further rent 
bills were made eutor rent collected. I 
find ghat this agreement was made, and 
that the above statement of facts correctly 
represents the arrangement which was 
` made, and what took place in respect there- 
of. Further, although the defendants were 
not aware that the mortgage to Sassoon” 
and others had been executed, I am satis- 
fied on the evidence that the.mortgagees" 
were fully apprised of the nature of the | 
agreement of the 7th of June 1920, gnd 
from the evidence adduced before me I 
draw th& inference that the mortgagees 
gave theirsanction to it 1 am invited by 
the plaintiffs to come to a conclusion from 


the evidence that the mortgagees neither , 


knew norapproved of this agreement, but, j 


adi 
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in my opinion, the natural and reasonable 
inference to be drawn is to thecontrary ` 
effect. Sassoon was not only a mortgagee, 
but the receiver of the rents and protits 
derived from the mortgaged premises. I 
am aba loss to understand, when Sassoon 
after the 7th June 1920 found that the rent 
was no longer being paid monthly as hereto- 
fore or at all why he did not protest, and 
demand payment of the rent unless he was 
aware and approved of the agreement bet- 
ween Hyam and Jones and the defendants. 
In my opinion, the true view is that the 


“ Sassoon mortgagees fully understood, and 


were privy to, this agreement. In July 
1921 Hyam and Jones were minded to pay 
off the Sassoon mortgage and on the 12th 
July 1921 they granted a mortgage of the 


said premises to the plaintiffs for six lakhs, 


aud interest thereon at 12 per cent. On 
the same day with the proceeds which 
resulted from the execution of the plaint- 
ifs’ mortgage Hyam and Jones (as appears 
from the petition of the Sassoon mortgagees 
dated 22nd February 1922) paid to the 
Solicitors for the said mortgagees a sum 
of Rs 6,92,093 which admittedly was ac- 
cepted by Messrs. Morgan & Co., their 
attorney3, in full satisfaction of the Sassoon 
mortgagee’s claim for principal and interest 
due under the decree passed in the mort- 
gage suit, Thereupon Morgan & Co., gave 
to Hyam and Jones a receipt in the fol- 


lowing te ms:— . . 
l Suit No. 270-16 
M. A.SASSOON v. J. I. J. HYAM. 

Rsecived from Messrs. Hyam and Jones 
a cheque for Rs. 7,02,000 only, wiz, 
Rs. 6,92,093-3 in full satisfaction of the 
plaintiffs claim for principal and interest 
due under the decree herein and ` 
Rs. 9,906-13-2 on account of the costs of 
the suit. We undertake to refund excess, 
if any, on adjustment ofthe costs of this 
suit, (Stamped with a one-anna stamp and 
Gated 12th July 1921)”. ; 

On completion of the transaction the title- 
deeds were handed to Hyam and Jones’ 
Solicitors,’ Subsequently it transpired, 
according to the computation made by 
Morgan & Co., that the claim of Sassoon 
mortgagees by mistake had been under- 
estimated to the extent of Rs. 25,779-8-3 and 
on the 2nd March 1922 the said mortgagees 
applied by petition to the Court for an 
order for the sale of the mortgaged pre- 
mises for recovery of the amount alleged 
still to be outstanding in respect of the sum 


by our client. 
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due under the said mortgage-decree. An. 
order for sale was made, and pursuant 
thereto, on the 24th March 1923, at an 
auction-sale held by the Registrar of the 
High Court, the plaintiff purchased the 
mortgaged premises including the premises 
in suit for Rs. 1,00,000 subject to the mort- 
gage dated 12th July 1921 in favour of the 
plaintiffs (see condition of sale XV, the 


order of 26th April 1923, and the order of 
17th May 1923). It appears that the mort- 


gage to the plaintiffs was executed on the 
12th July 1921, and not on the 12th July 
1922. But, in my opinion, for the purpose 
of this suit, it is immaterial upon which of 
those dates it was granted. On the 28th 
March 1923 B. N Basu & Co., Solicitors for 


the plaintiffs wrote t> the defendants the, 


following letter:— 

“Dear t Sirs, Re. 3 and 3-1 Mangoe Lane. 

We are instracted by our clients Messrs. 
Tilokechand of No. 8-3 Rupchand Roy 
Street Calcutta, that ata sale held by the 
Registrar of the High Court on the 24th 
instant, the above property was sold and 
our clients Messrs. ‘Tilokechand were de- 
clared the highest bidders and purchasers 
at the sale. We are instructed to call 
upon you not to pay any rent to any person 
other than our client, Should you do so, 
such payment will be entirely at your own 
risk and penalty, and will not be recognised 


Yours faithfully, 

(Sd) BN. BASU & CO. 

Oa the 3lst May, the current rent not 
having been paid to the plaintiffs, the 
plaintitts’ Solicitors again wrote to the de- 
tendants: 

“Dear Sirs, Re. 3-1 Mangoe Lane. 

We are instructed by our clients Messrs, 
Tilokechand the owners of the above pre- 
mises, to call upon you, which we hereby 
do, to quitand yacate the portion of the 
said premises occupied by you on expiry, 
of the month of June 1923. Should you 
fail to vacate in pursuance of the above 
notice, legal proceedings will be taken to 
eject you without further reference. You 
have not paid rent for the above premises 
for a long time.” . 


Now, the defendants did not vacate the 
premises as requested in accordance with 
the said notice to quit, or at all. If the 
agreement between the mortgagors and the 
defendants of 7th June 1920 is valid and 
binding upon the plaintiffs, the platntiffs 
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by reason of the Calcutta Rent Act ara ng 
entitled to, eject the defendants. Th 
question therefore, which I have to determi, 
is whether or not the agreement of 7th Ju 


payments Sade F ‘the a a in Jud 
October and December 1920 are to be treat 
as payments of rent in.advance the paymen 
of rent to a mortgagor, before it h 
accrued due, does not bar the claim of 
mortgagee of the premises, after notice of his 
interest therein has been given to the tenant 
to recover the rent accruing therefrom as 
and when it falls due. On the other hand, if 
these payments are not to be treated as pay- 
ments of rent, but as advances to Hyam and 
Jones as landlords from the defendants as 
tenants, upon the terms that on the dates 
when the rent becomes due, such “ad- 
vances were to be treated as the fulfilment 
of the tenant's obligation tg pay reat, the 
plaintiffs contend that such a transaction 
amounted to a collateral agreement which 
will not affect or control the mortgagees’ 
rights and interest in the premises ‘and is 
one which the plaintiffs as mortgagees or 
as auction-purchasers are not under any 
obligation to respect. 


As regards the first contention, if the 
premises upon which it is based are sound, 
I am not disposed to disagree with the con- 
clusion which is drawn therefrom. But, 
in my opinion, these sums were not, and 
are not to be regarded as having been paid 
as rent for this reason: that on the dates 
when the rent hecomes payable, tne land- 
lords, having assigued the reversion, had 
rendered themselves incapable of giving a 
valid release of the same, or a valid dis- 
charge for the sums so paid as rent. Pay- 
ment of rent to them was not payment of 
rent to persons entitled to receive it, and 
such payments would afford no defence fto 
aclaim for payment of the rent by the 
person to wnom the reversion had been $ 
transferred, As Mr. Justice Walles pointed 
in De-Niculs v. Suunders (1). 

“It is clear that tne Oommon Law autho- 
ribies whicn say that paymeat before notice 
is good against a mortgagee, and which are 
represented by Watts v. ugnell (2), Lave no 
application to the present vase; they apply 
only to#a person fulfilling his Obligation 


1) (1870) 5 0. P. Ty at p. 593; 33 L. J. Q. P. 2 
LE bbl; IS W. R. L108 P gee 
42) (1791) Oro, jin. 192; 79 E. R. 167, 
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ne who, at the time itis fulfilled, is the 
arent reversioner: which is similar to 
ment to a creditor who has assigned the 
without notice to the debtor. These 
; depend upon a rule of general juris- 
nce not confined to choses in action, 
igh it seems to have been lost sight of 
some recent cases, viz., that if a person 
ers into acontract, and without notice of 
y assignment, fulfils it to the person with 
‘whom he made the contract, he is discharg- 
ed from his obligation; that is a rule which 
jis declared rather than enacted by 4 Anne, 
0..16,-s. 10. That Statute did away with 
the necessity for attornment, but protected 
the tenant in cases where he had paid the 
rent due from him before notice of the 
assignment; this provision of the Statute, 
however, clearly applies to the fulfilment 
of an obligation to pay rent imposed by 
the leases There has been no such payment 
here, for payment of rent before itis due 
is not a fulfilment of the obligation impos- 
ed by the covenantto pay rent, but is, in 
fact an advance to the landlord, with an 
agreement that on the day when the rent 
becomes due such advance shall be treated 
as a fulfilment of the obligation to pay 
the rent.” 

Although the correctness of this decision 
appears to have been doubted by Farwell, 
L. J., in Gréen v. Rheinberg (3), in my 
opinion the ratio decidendi of Mr. Justice 
Willes’ judgment which was repeated by 
thé Court of Common Pleas to which de- 
cisidn' he was a party in Cook v. Guerra (4), 


“is unimpeachable and is an accurate state- 


a 


aT of thelaw. [See Ashburton v. Nocton 


As regards the second contention which 


‘Counsel for the plaintiffs has urged befcre 


me, I find as a fact that the agreement of 
thé 7th June 1920 was prior in date tothe 
mortgage of the 12th July 1921 and, in my 
opifion, the plaintiffs must. be deemed to 
have received constructive notice of this 
agreement before they became parties to 
the mortgage, and are under an obligation to 
the defendants torespect the terms thereof, 
The equitable principle to be applied in the 
ciftumstances of this case may be gathered 
from a perusal of the following cases: 
> . ° 

e 
(3) EE 104 L. T. 149 at 8. 151. 
{4y (1873) 70. P. 132; 41 L. J.C. P. 89;.26 L.T. 
87; 20 W. R. 367 


ds, T, 895; 09 S. d, 145; 31 T, L. R, 122, 


(5) (1915) 1 Ch. 274at p, 291; 84 L. J. Ch. 193; 111° 
e 
e 
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Daniels v. Davison (6) Allen v. Anthony (7), 
Barnhart v. Greensheilds (8), , Holmes v. 
Powell (9), Morrogh v. Alleyne (10), Hunt v. 
Luck (11) Hunt v. Luck (12) Green v. 
Rheinbarg (3), and Ashburton v. Nocton (18). 
Ashburton v. Nocton (5). 

In cases where the proprietary title to 
premises in the occupation of a tenant is 
assigned, it is incumbent upon the assignee 
to make enquiries of the tenant as to the 
extent of his rights and interest in the pre- 
mises. If the tenant: in answer to such 
an enquiry represents his rights in the pre- 
mises to be other. than those which he 
possesses, no doubt in acase where the 
assignee has accepted the assignment in 
reliance upon sucha representation he will 
thereafter be precluded as against the 
assignee from asserting his rights to be 
other than those which he has stated. But 
assuming that a correct answer is received, 
or that no enquiry is made by the assignee, - 
in either case, in my opinion, the assign- ` 
ment will be subject to the tenant's rights 
and interests in the premises. And the 
principle is to be applied alike in cases 
where the assignee is a mortgagee as in 
cases where he isa purchaser of the pre- 
mises. [See Green v. Rheinberg] (3). It 
would offend the conscience where it to be- 
held that the rights of the tenants in 
such circumstances were subject to defeas-- 
ance or curtailment and in my opinion, 
the mortgagor by transferring his interest 
in the reversion is not entitled thereby to 
resile from his agreement or to derogate. 
from his grant and the assignee takes the 
reversionary interest subject to the rights. - 
and interest of the tenant in the premises. 
In Daniels v. Davison (6), Lord Eldon (Lord 
Chancellor) observes that “there is con- 
siderable authority forthe opinion l hold; . 
that, where there is a tenant in possession’ 
under a lease, or an agreement, a person, pur- 
chasing part of the estate, must be bound’ 
%o enquire, on what terms that person is. 
in’ possession,” Againin Allen v. Anthony. 
(7), Lord Eldon re-stated the’ principle, 
which was an interesting case in which a 

(6) (1809) 16 Ves. Jun 249 33 T. R. 978; 10 R. R. 171. . 

(7) (1816) 1 Mer. 282; 35 E. R. 679; 15 R. R. 113. 

(8) (1853) 9 Moo P.C. 18; 14 E. R. 204; 105 R. R. 1 

(9) (1856) 8 Deg. M. & G. 572; 44 E. R. 510; 114 R. 

255 i 


. pA 
10) (1869) Ir. R. 7 Eq. 487. 
(11) (1901) 1 Ch. 45; 70 L. J. Ch. 30; 49 W. R. 155; 
83 D. T. 479; 17 T. 1. R. 3. 
(12) (1909)'1 Ch. 428; 71 L. J. Ch. 239; 50 W. R. 291; 
86 lv, T, 63; 18 T. L. R. 265. 
(18) (1914) 2 Ob, 211; 30 T, L. R. 565; 88 L, J, Ch, 881e 
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bill was filed in Chancery by the owner of 
the fee simple of an estate for an account 
of timber fetled by the defendant on the 
estates of the plaintiff and for incidental 
relief, It appeared that the predecessor 
of the plaintiff in 1799 had agreed to 


.demise to one Izard for 21 years, at a 


certain rent, the premises in question, 
with reservation to herself and her heirs 
of all the timberand timber like trees 


_and liberty to cut and carry away the 
_ same. 


Nine years later’ the defendant ob- 
tained possession of the premises under 


Jan execution in an action brought by him 


against Izard, and in .the following year 
1809 the then owner of the estate, Sarah 


TILOKHOHAND SURANA V. BEATTIE & CO, 


‘Kier, agreed to sell to the defendant all. 


the timber except fruit trees for £ 200. 
Subsequently Sarah Kier conveyed the re- 
version to Archer from whom the plaintiff's 
father purchased it, and the question in the 
case was whether the proprietary interest 
of the plaintiff in the estate was subject to 
the agreement which had been made by 
Sarah Kier with the defendant. ; 

In the course of his judgment Lord Eldon 
observed : . 

“It is so far settled as not to be disputed, 
that a person purchasing, where there is a 
tenart in possession, if he neglects to in- 
quire into the title, must take, subject to 
such rights as the tenant may have. [Douglas 


.v. Whitterwrong (14).] And there is no 


doubt that, if the defendant had been en- 
titled to the trees on the estate, under the 


agreement by which he held the estate 


itself, the plaintiff would be bound by the 
authority of the several cases in which it 
has been so decided. But the question 
here is, whether there is any difference in 
the case when the right of the tenant to the 
timber arises by a contract made independ- 
ent of, and posterior to, the contract under 
which he holds possession of the estate; and 
on the best consideration that I am able to 
give to the subject, I think it would be going 
on a distinction much too thin to determine 
that he may be restrained from the exercise 
of that right in the latter case, although 
he could not have been so restrained if his 
title to the timber had bean coincident 
with his title to the possession of the estate. 
There is no more reason in the one case than 
in the other to say that the purchaser was not 
bound to make enquiry as to the nature and 
extent of the tenant’s interest. He must, 


(14) (1802) 7 Ves. Jun. 436n; 32 E. R. 177:* (1808) 14 
Ves, Jun, 596n.; 33 E. R, 649, 
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therefore, suffer the consequence of his neg- 
lect to take that obvious precaution.” 

In Barnhart v. Greensheilds (8), Mr. Pem- 
berton Leigh (afterwards Lord Kingsdown 
stated the principle thus :—) | 

“With respect to the effect of possession 
merely, we take the law to be, that if there 
bea tenant in possession of the land, a 
purchaser is bound by all the equities 
which the tenant could enforce against the 
vendor, and that the equity of the tenant 
extends not only to interests connected with 
his tenancy, as in Taylor v. Stibbert (15), but 
also to interests under collateral agreements 
as in Daniels v. Davison (6) and Allen v, 
Anthony (7) the principle being the same 
in both classes of cases; namely, that the 
possession of the tenant is notice that he 
has some interest in the land, and that a 
purchaser having notice of that fact, is 
bound, according to the ordinary ryle, either 
to enquire what that interest is, or to give 
effect to it, whatever it may be.” 

_ The language of Lord Eldon in Daniels v. 
Davison (6) is to the same effect; and when 
some years after he had again to consider the 
circumstances, he states the rule in these 
words :— 

“It is so far settled as not to be disputed 
that a person purchasing, where there is a 
tenant in possession if he neglects to en- 
quire into the title, must take subject to 
such sight as the tenant may have.” 

In Holmes v. Powell (9) Lord Justice 
Knight Bruce states the principle in some- 
what different language. 
his judgment he observes :— 


“Tapprehénd that by the law of England. 


when a man is of right and de facto in the 
possession ofa corporeal hereditament, he is 
entitled to impute knowledge of that pos- 
session to all who deal, for any interest in 
the property conflicting or inconsistent with 
the title or alleged title under which ‘he is 
in possession or which he has a right to 
connect with his p®ssession of the property. 
It is equally a part of the law of the country, 
as I understand it, that a man who knows 
or cannot be heard to deny that he knows 
“another to be in the possession of a certain 
property, cannot for any civil purpose, as 
against him at least, be heard to deny 


In the course of 


having thereby notice of the title or alleged ` 


title nder which or in respect of which the 
former is and claims to be in tha posses- 
sion.” s 
oe) (1794) 2 Ves. Jun. 437; 30 E. R. 713; 2 RR, 
(9, 

. 
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Lord Jüstice Swinfen Eady in Ashburton 
v. Nocton (5) laid down that :— 

“ A pre-payment will be good, to the 
‘amount of the rent which becomes actually, 
due before notice. has heen given to the 
tenant by the mortgagee, although not as to 
the residue: Cook v. Guerra (4), Green v. 
Rheinberg (3) was a clear case, as there the 

_landlord had, prior to the mortgage, re- 
leased the rent to the lessee and tenant in 
possession, and under the doctrine of Daniels 
v. Davison (6) the subsequent mortgagee was 
affected with notice of the interest, which 
the tenant had in the land. Ifthe arrange- 
ment between mortgagor and tenant for 
pre-payment of rent, or for setting off future 
rent against money due from the tenant 
to the mortgagor, be made subsequent to 
the date of the mortgage, such arrangement 
will be treated as a collateral bargain: be- 
tween those parties and not binding upon 
the mortgagee.” 

The decision in Municipal Permanent 
Building Society v. Smith (16), to which I 
was referred, turned upon the true con- 
struction to be given to certain sections of 
the Conveyancing Act of 1831, and is not 
an authority adverse to the principle of law 
to which I have referred. The plaintiffs 


admitted in the plaint which they filed in. 


this suit that at the date when they became 
auction purchasers of the premises they 
were first mortgagees of the same and 
puchased the same subject to their mort- 
gage. Did the plaintiffs obtain any higher 
rights against the defendants than they 
possessed as first mortgagees by becoming 
purchasers atthe auction-sale? What was 
it that they purchased? The property subject 
to theirown mortgage, and the rights and 
interest of thedefendants in the pemises. 
In other words, they purchased for one lakh 
the equity of redemption of the premises 
being or including the interest of the mort- 
gagors therein. But if the interest which 


they possessed as first mortgagees wag 


subject to the rights of the defendants 
under the agreement of 7th June 1920, did 
they become exempted from their obligations 
under the agreement of 7th June 1920 by 
acquiring subsequntly the equity of re- 
demption? In my opinion, clearly mot. I 
go fugther and say that asat the date when 
they purchased the equity of redemption 


(16) (1889) 22 Q. B. D. 70; 58 L. J. Q. B. 61; 37 W. 
2 


(17) (1838) 9 Ad. & E. 342 at p. 353: 1P. &D. 256; 
8 L. J. Q. B. 51; 112 E. R, 1242; 48 R. R. 529, = 


» 
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the mortgagor's interest in the premises 
was subject to the agreemené, the interest 
of the mortgagors which in effect the pur- 
chasers acquired at the auction sale, was 
saddled with the mortgagor's obligation 
under the agreement. It was further con- 
tended that by acquiring the property at 
the auction-sale the plaintiffs became 
entitled to the interest of the Sassoon 
mortgagees and that as the Sassoon mort- 
gage, was not subject tothe agreement of 
the 7th June 1920 ‘having been executed 
on a date prior to that.on which the agree- 
ment was entered into) their interest 
as assignees of the Sassoon mortgage was 
not affected thereby. For the reasons 
which I have given, in my opinion, that 
is not the true effect of the transaction, but 
assuming this contention to beso far in 
accordance with the fact that it might 
reasonably be urged that after the purchase 
the plaintiffs stood in the place of the 
Sassoon mortgages, in my opinion, the plain- 
tiffs remained equally bound by the agree- 
ment of the 7th June. As I have already 
stated the Sassoon mortgagees were aware 
and approved of the agreement of the 7th 
June 1920 and ifa mortgagee is privy to, 
and has sanctioned a collateral agreement 
between the mortgagor and the tenant [see 
the observations of Denman, C. J. in Evans 
v. Elliot (17)j in my opinion a subsequent 
assignee of the mortgagee’s interest is not 
to be permitted to assert that his interest 
in the premises is not affected by the 
agreement, because the agreement was 
entered intoat a date subsequent to that 
on which the mortgage was executed. Upon 
what basis of reason or fairness is a con- 
tention to the contrary to be supported ? I 
can see none and I know of no authority 
in favour of so inequitable a proposition. 


. Op the contrary, in my opinion, the prin- 


ciples and authorities to which I have 


' referred are opposed to any such contention. 


For these reasons, in my opinion, the plaint- 
iff'sclaim cannot be sustained and the suit 
must be dismissed. 

Z. K. ee Suit dismissed, 
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“OUDH JUDICIAL COMMIS- 
SIONER’S COURT 
Civ Revision No, 115 or 1925. 
September 9, 1925. 
Present:—Mr. Simpson, A. J. O. 
Sheikh GHULAM HUSSAIN— 
PLALNTIFF—APPLICANT 
. versus 
SINGER SEWING MACHINE 
COMPANY—Opposite Party, 

Civil Procedure Code (Act V of 1908), O. IX, r. 6~ 
Ex parte decree, when can be passed—Absence of 
defendan'—Duty of plaintiff to prove claim. 

A decree cannot be passed ex parte merely because 
the defendant dues not appear. The plaintiff must 
prove prima facie that his claim is true, 

Revision against the judgment and 
decree of the Additional Judge, Small 
Cause Court, Lucknow, dated the 14th 
April 1925. 

Mr. Sailen Roy, for the Applicant, 


ORDER.—This is an application under 
s. 25 of the Provincial Small Cause Courts 
Act. Before deciding this application I note 
that there is no appearance for either of 
the opposite parties. As regards defendant 
No. 2, Mohammad Shafi, I do not think 
that he is a necessary party. No reliefis 
asked for against him in this application. 
Ags regards the Singer Sewing Machine Com- 
pany, it appears that the notice was taken 
to their office in Lucknow where notices 
© were served in the suit itself. The process- 
server was told that the Sahib was out, 
and he was to return in the evening. He 
went back in the evening, and saw some 
one whom he calls the Sahib, who wrote on 
the back of the summons, “Mr. Lashkari 
is in Delhi so please forward there.” Itis 
signed “J, B. Mistri”. I regard this service 
as sufficient. Mr. Mistri is the supervisor 
and ought to have accepted summons on 
behalf of the Company. 


The judgment which is objected tg is an 
unusual one. The Singer Sewing Machine 
Company, defendant No. 1, has its head 
office at Lahore, and one of its branches At 


Lucknow. Defendant No.2 Mohammad Shafi . 


was manager of the Lucknow branch. He 
took the plaintiff-applicant, Sheikh Ghulam. 
Husain, into the émployment of the Com- 
pany on loth June 1924 asa sales man on 
Rs. 20a month. The plaintiff worked till 
lsth: November 1924 when his srvices 
were dispensed with. The plaintiff says 
that he executed a deed of agreement and 
deposited Rs. 50 as security money with 
the defendant No, 2, and he wants to gete 
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this back so he brought a guit to recover 
Rs. 50 together with Rs. 6 4-0 interest, and 
he claimed it both from Mohammad Shafi 
to whom he had paid it, and from the 
Company, as the principal whose agent 
Mohammad Shafi was in taking the money, 
Mohammad Shafi never appeared. Indeed 
Counsel saysthat he absconded with some 
money belonging to the Singer Sewing 
Machine Company. The Company pnt in 
an appearance and denied that they had 
ever received the money, 

The Court found that the plaintiff had 
proved payment as against Mohammad 
Shafi but had not proved it as against 
the Company. This would, of course, have 
been a perfectly consistent finding if it had 
been based on a decision that Mohammad 


Shafi took this money on his own account 


and notas agent for the Company. But 
the decision was not based on any finding 
on that point. That point was expressly 
left open in the judgment. What the 
Court said was this— “5G se (0 

“The plaintiff has no receipt to prove 
payment of Rs, 50. There is also no bond 
which he alleges he executed. His oral 
statement is the only evidence on the point. 
I cannot believe it as against the defend- 
ant No. 1, but as the defendant No. 2 to 
whom the money is said to have heen paid, 
has not come forward to contest the pay- 
ment ] do notsee why an ex parte decree 
should not be passed against him.” 

He then proceeds to hold that the same 
evidence which justifies a decree against 
Mohammad Shafi would not justify a decree 
against the Company. There are inconsist- 
A decree cannot be passed 
ex parte merely because the defendant 
does not appear. The plaintiff must prove 
prima facie that his claim is true. There- 
fore, the decree against’ Mohammad Shafi 
must be based on a finding that plaintiff 
has proved prima facie that he paid the 
money to Mohammad Shafi. It follows that , 
plaintif proved prima facie as against the 
Singer Sewing Machine Company, too, not 
that they were liable, but that he had paid 
the money to Mohammad Shafi, so it was 
necessary that the Court should go on to 
decide the remaining issue whether the 
Cempany is liable to re-pay the sum re- 
ceived by Mohammad Shafi, Therefore, 
under s. 25 I set aside the déemis-al of 
the suit against fhe Company. 1 do not 
set aside the decree against defendant 
No. 2, but I direct the Oourt to take up 

Ld 


"490. 
“and'decide the remaining issues arid then 
“passa decree with regard to the Company. 
‘I’ makeno order as to whether further 
-evidence should be admitted or not admit- 
“ted. . The Small Cause Court isto decide 
that question for itself. 

z2; K Order accordingly. 


` 
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MADRAS HIGH COURT. 
F Crvin APPEALS Nos, ee or 1921 AnD 393 oF 
. 1923. 
January ?7, 1925. 
; Present:—Sir Victor Murray Coutts- 
/ Trotter, Kr., Chief Justice, and Mr. Justice 
Krishnan. 
LANKA TULASAMMA—PLaInTIFF— . 
APPELLANT i 
versus 
-~ GUNFAPALLI VEN KATASUBBIAH.- 
AND ANOTHER—DEFENDANTS— 
RESPONDENTS. l 


: + Trustee—Exécutor de son tort—Trust funds, mixing — 
_ tof, by trustee with private funds—Accountability— ` 


y Burden of proof. 
"Where a trustee or a person who puts himself in the 
“game position of accountability as a trustee, such as ân 
. executor de son tort, by virtue. of his intermeddling. ` 


di - 
_ with the estate of a deceased' person,:is proved to ; certain specific items of property was bound 


' have amalgamated monies of the testator with. bis 
“own and especially if he can reasonably be suspected , 
of having destroyed the evidence which: would other- 

: wise be available to separate the estates, he is liable ` 


to account for all the-sums that he alleges to behis - 


own and ‘to prove his ownership in‘ them. . [p. 120, 
col 2. 

Where there has been an amalgamation, the burden 
. will shift from the person in. the- position of a 


sible for confounding the two funds and thereby : 
rendering identification difficult on the former's part. 
fp. 121, ‘col. 1] 

Lupton v. White, (1808) 15 Ves, Jun. 432: 33 E.R. 
“BIT; 10 R. R. 94, In re Oatway, Hertslet v. Oatway, 
. (1903) 2 Ch. 356; 7129 LL. J. Ch. 575;.88 L. T. 622; 
, Magaluri Garudiah v. Narayana ‘Rungiah, 3 M. 359, 


6 ‘Ing. Jur. 24; 1 Ind. Dec. (x. s.) 805 and Burogapalli 4 


. Sriramulu v. Nandigam Subbarayadu, 10 Ind. Cas. 57; 
| 10 M. L. T. 313, referred to. 


' ` Appeals against the décrees of ‘the Court 
of the Additional Subordinate Judge, 


“Guntur, in O. S. No. 40 of 1918 (O. 8. No. 


49 of 1918, on the file of the Temporary Sub- . 
Court, Guntur). 

Mr. K. Kameswara Rao, for the Appel- 
‘lant. 

‘Mr. N. Suryanarayana, Tr the Respond- 


s 
“ents. = % 


td UDGMEN T; 
. APPEAL No. 205 or 1921. 


... Qoutts-Tortter, C,J.—The question ” g4 


LANKA MULASÄMMA V. GUNTAPALLI VENKATASUBBIAH, 


“PEE O! 3835) 
that arises in this appéal“is’ that “raised by | 
the 12th paragraph of the memoran dum of 


appeal. This was a suit brought ‘by Nara- 
siah’s widow to reclaim certain properties . 


-and choses in action as being part of her 


husband's estate though actually'in the 
hands of the defendant, the plaintiff in the: 
adoption suit. Theson-in-law to use a term- 
that will cover him in both ‘the- suits, has 
admitted’ at p. 322 of the record that He 
adopted a course of business which resulted 
in his mixing up monies which he contends 


«are his own with monies which in some. 


cases, he himself says are, and in other cases - 
which are alleged by the other side tobe 


' monies belonging to the estate of Narasiah. 


It also appears from p. 316 of the record 


“that there are the gravest reasons to suspect, 


as thelearned Judge suspected, that the sõn- 
in-law after the death ofhis father-in-law had 


_ suppressed: documentary evidence in- the: 
_ Shape of account books which might haye: 


thrown light upon the question. to: whose 


. estate these various suggested items in-the 


account belonged. 
The learned Judge appears not to have 


: had his attention drawn to the authorities. 


applicable to a case of this nature. - He took 
the view thatthe plaintiff having claimed 


to give evidence withregard to each item 
sufficient to make a prima facie case that. 
the particularitem belonged to the estate of. 
“her deceased husband. “As we understand’ 
the authorities, that is not the law. The 
law appears to be this, and it has keen’. 


: 1 o 
* cestui que trust, and will rest on the'person respon- - settled by a long chain of kaa Oka 


in England and in this country; where: a 
trustee, ora person who puts himself in the 
same position of accountability as a trustee, 
` such asan executor de son tort, by virtue of 
his intermeddling with the estate is proved 
to have amalgamated monies of the testator 
with his own and especially if he can reason- 
ably be suspected of having destroyed 
sihe evidence which would otherwise be | 
‘available to separate the estates, then he 
is called upon toaccount for all the sums 
that he alleges to he his own and to prove 
his ownership i in them, That was laid down 
in the leading case of Lupton v. White (1), 
and the headnate is this “Agent, or bailiff, 
confounding his principal's property with 
his own, ‘charged with the whole; except 
what he’can prove tobe his own; and, in 
this instance, the case of a breach of the 


(1) (1808 15 Ves. Jun. 492;°33 E. R.817; 10 R.R. 
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terms, upon which’ the ` Court dissolved. an ` 


injunction, the enquiry was directed with 
' costs”. That is clear authority for the pro- 
position that, where there has been: an 


amalgamation the. burden will be passed ` 


from the personin the position of a cestui 
que trust. That has beer consistently fol- 
lowed in the English Courts of Equity and 


a comparatively recent application of it, 


will be found in thecase of In re Oatway, 
Hertslet v. Oatway (2)and the doctrine is 
` by no means unknown to India. It was fol- 
*-lowed in two cases in this Court which have 
“been cited to us, Magaluri Garudiah v. 
Narayana Rungiah (3), a decision of Sir 
Charles Turner, C. J., and Muthuswami Iyer, 
“Ji, and more recently in acase decided by 
Benson and Sundara Iyer, JJ., Burugapalli 
Sriramulu v. Nandigam Subbarayadu (4). In 
those cases the principle laid down by Lord 
Eldon has been fully recognised and acted 


upon; namely ‚thatthe onus of proof clearly ‘ 
rests on the person responsible for confound- ` 


“ing the two funds and thereby rendering 

“ identification difficult on the plaintiff's 
part. ` : 

We, therefore, think that this case must 

` bereferred back for a finding in accordance 

“with the view of the law that we have laid 
down, namely; that this man must prove 


that all the items enumerated in para. 16, © 


sub-para. 4 of the judgment belong to him- 
self, the burden being on him." There is 


general evidence to ‘lead toa very strong ` 


suspicion that this man has got into his 
hands some considerable portion of the 
deceased man's estate. There is evidence 
that it was a large estate at one time, and 
there is evidence that just afew years before 
his death it amounted to Rs, 40,000. And 
there’ are available sources of evidence 
which are not before us but can be 


. resorted to by the learned Judge in the ' 
Court below as to how much of that estate _ 
‘is now left in the hands of the’ widow. “If ` 


there is a deficit after taking into accoun? 
’ the sums of money recovered by the Receiver, 
then the burden will lie upon the defend- 
ant.’ The general principle is clear that 
this man must show that those items which 
he alleges to be his own moneys belong to 
‘him. It is no great hardship in this case, 
because the debts are mostly evidenced hy 
: promissory notes and it cannot be very diffi- 


(2) (1903) 2 Oh. 356; 72 L. J. Oh. 575: 88 L T. 622. 
(3) 3M. 359; 6 Ind, Jur. 24; 1 Ind. Dec. (N. s.) 


805. : 
- (4)-10 Ind, Cas; 57; 10 M, T Ti 313, > 
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cult, if his case is a true one, to rebut the 
presumption that they are really notes taken 
-by himin respect of monies due to Nara- 
-sayya’s estate, by proving that he himself 
lent the money at a particular date, that it 
was his own money and that the negotiable 
security was given to him to secure a debt 
due to himself and to nobody else. The 
case must go back for a finding with recaid 
to those items with the onusof proving 
that they are his cast upon the defendant. 
Both parties canadduce fresh evidence, 
Finding willbe returned in three months. 

Ten days will be allowed for objections. 

APPEAL No. 393 oF 1923. 

This appeal is withdrawn and is dismiss- 
ed with costs (no Vakil’s fee). The re- 
spondent will also get her costs in C, M. P. 


No. 1348 of 1923. ° 
Krishnan, J.—I agree. 
Y. N.V. ’ < 
Z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SICNER’S COURT. 
Srconp Civiu APPEAL No. 50 or 1924. 
September 21, 1925. 

Present :—Mr. Dalal, J. C., and 
Mr. Wazir Hasan, A. J. ©, 
BIPIN CHANDRA CHATERJI— 
PLAINTIFF —APPELLANT 
versus 
DAWAN SINGH—DEFENDANT— 
RESPONDENT. 

Landlord and tenant—Suit for declaration of 
under-proprietary rights, dismissal of-—Appeal by 
one of several claimants—Decree in appeal, operation 
of—Treatment as under-proprietors, effect of. 

In 1870 certain holders of land brought a cuit 
against the proprietor for a declaration that they were 
under-proprietors in respect of their holdings. The 
suits were decreed by the Assistant Settlement Officer 
but were dismissed on appeal by the Settlement 
Officer. Only one of the original claimants’ appealed 
jo the Financial Commissioner and in his case the 
Financial Commissioner set aside the order of the 
Settlement Officer and restored that of the Assistent 
Settlement Officer. Jt was assumed, however, both hy 
the ®cttlement Officers and by the parties that the 
decisign of the Financial Commissioner had accorded 

he status of under-proprietors to all holgtrs of land 
in the village who held under similar conditions to 
those which had been dealt with by the Financijal 
Commissioner in his order, andon the basis of this 
eassumption even those claimants whose suits had been 


` dismissgd-by the-Settlement Officer and who had not 


. 122° 


. 

appealed to the Financial Commissioner were treated 
as wnder-proprietors in subsequent litigation with 
regard to the fixing of rent and in other respects: 

Held, that although the order of the Financial Com- 
missioner in the appeal preferred to him could not 
be said to have modified the Settlement Officer's 
decree dismissing the suits ofthe other claimants 
who had not appealed to the Financial Commissioner, 
yet as they were all treated ina manner as if that 
judgment governed their case also they must be held 
to ee acquired the footing of under-proprietors, 
[p. 125, col. 1.] f 

Second appeal against a decree of the 
District Judge, Fyzabad, dated thel2th No- 
vember 1923, reversing that of the Subordi- 
nate Judge, Fyzabad, dated the 14th 
April 1923. ' , 


ORDER. A 
Dalal, J. C. (February 3, 1925.)—This 
second appeal raises an important point of 
law end I am somewhat hampered in its 
decision by an unreported judgment of a 
learned.Judge of this Court dated 2ist 
Janualy 1921 ‘on nearly the same facts as 
arise in this appeal (Second Civil Appeal 
No. 187 of 1920). The plaintiff isa lessee 
of the zemindar of the village of Intgaon 
and the defendant Dawan Singh claims to 
be. an wunder-proprietor. The declaration 
sought by the plaintiff is that Dawan Singh 
is only atenant. The cause of action ac- 
crued for a declaratory suit because the 
Revenue Court refused to allow interest to 
the plaintiff in a suit for recovery of arrears 
of rent from the defendant on the ground 
that the defendant was an under-proprietor 
and not liable to pay interest. | 
The defendant is in possession of three 
holdings which were at the time of the first 
settlement in 1869 in the possession of 
three separate holders: his father Ramhet 
Singh and his two uncles Ramphal Singh 
and Ramcharan Singh. Along with other 
holders of land, who claimed to be old 
proprietors of the village, these three men 
sued the proprietor Thakurain Raghunath 
Kuar atthe time of the settlement for a 
declaration that they “vere under-proprie-, 
tors. A number of separate suits were 
filed and the principal suit was that of one 
Prag Singh. The Assistant Settlement 
Officer passed separate decrees in favour 
of the different suitors on Ist June 1869 
Ex. 7). Both parties appealed in every 
suit; the lady proprietor against the détlara- 
tion okan under-proprietary title if favour 
of the agricultural holder and the suitor on 
the question of rent. The lady succeeded 
in her appeals and the Settlement Officer 


‘held on 22nd September 1869 in, all tife 
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different suits that the agricultural holders 
were merely’ occupancy tenants and not 
under-proprietors, ‘he asseBement made 
by the Assistant Settlement Officer was 
upheld. Separate decrees were undoubted- 
ly passed in every case though one common 
judgment was delivered in Prag Singh's 
case as was done by the Assistant Settle- 
ment Officer (see Exs. lto6and 9 to 11.) 

Prag Singh appealed to the Financial 
Commissioner who set aside the decree of 
the Settlement Officerand restored that of 
the Assistant Settlement Officer. The 
decree of the Financial Commissioner was 
passed on review on 24th February 1670 
(Ex. A-40) 

It may be taken as certain that only 
one agricultural holder Prag Singh appeal- 
ed and the decree of the Financial Com- 
missioner was passedin his case only. At 
the same time, it is also certain that this 
finding and decree were ‘taken to govern 
the cases of all similar agricultural holders | 
of village Intgaon and entries were made 
in the Settlement Record accordingly of all 
of them ‘being under proprietors. Accord- 
ing to this construction of the. decree of 
Prag Singh as one passed in favour of 
Prag Singh in his representative capacity, 
the names of Ramhet Singh, Ramphal 


‘Singh and Ramcharan Singh were re- 


corded as under-proprietors in khewat 
Register No. 5 prepared under s. 56 of 
Act XVIL of 1876. In the earlier khatauni 
prepared under Circular No. 23 of 1864 
they were also recorded as under-proprie- 
tors (Ex. A 4°), l 

The question, therefore, is whether the 
defendant can take advantage of the decree 
of the Financial Commissioner in Piag 
Singh's case or whether his three pre- 
decessors in-interest must be treated as 
occupancy tenants only, in accordance with 
the decree of the Settlement Officer dated 
22nd September 1869. In a similar case of 
the same village a learned Judge of this 


‘Court held, as pointed out by me above, 


that the order passed by the Settlement 
Officer became final in the case of those 
agricultural holders,who did not appeal to 
the Financial Commissioner and that they 
must be treated as occupancy tenants only. | 
It does not appear, however, that in that 
case any argument was advanced that Prag 
Singh’s case must be treated as one in his 
representative capacity and may be taken 
advantage of by Ramhet Singh, Ramphal 
Singh and Rami Oharan Singh in view of 
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he uncertainty of procedure in those days 
and obvious acceptance by àll parties that 
thejudgment and decree in Prag Singh's 
case were to govern similar agricultural 
holders of the village; who had taken their 
-cause only up to the Settlement Officer's 
Court and not to the Court of the Financial 
Commissioner. I think that this point 
ought to be decided by a Bench of two 
Judges. 

There has also been further litigation. 
There is a decree of a Settlement Officer 
dated the 27th February 1075 (Ex. A-41) 
to which Ramhet appears to have been a 
party. That decree and certain other liti- 
gation prosecuted in the Courts of the 

Judicial Commissioner and the Commis- 
sioner indicate that Ramhet was treated as 
an under-proprietor and the amount of his 
nankar payment was fixed under that decree. 
Iam not ina position to state at present 
how this litigation arose, whether it was 
independent or if was in ‘continuation of 
the Financial Commissioner’s decree in 
Prag Singh's case dated 24th February 
1870. In order that some light may be 
thrown on the subject I direct that the 
. plaintif-appellant shall prodnece in Court 
at the time of the hearing by the Bench all 
the original records of the Settlement Court. 
The defendant-respondent also will be at 
liberty to send for similar records which 
he may desirethe Bench to consider. As 
regards this decree also the question will 
arise whether Ramhet alone can take 
advantage of it or whether the plaintiffs 
of that suit also sued in a representative 
| character, so that,all the agricultural holders 
of ‘that description may take advantage of 
the decree. The judgment would indicate 
that the question was considered as a whole 
as to the liability of all such holders to 
pay a certain sum as nankar due.to the 
zemindar. 

The defendant claimed to have acquired 
the right of an under-proprietor by pre- 
scription, It is to be decided how far such. 
a defence is teaable in view of the obser- 
vations of their Lordships of the Privy 
Council in the case of Mohammad Mumtaz 
Alt Khan v. Mohan Singh (1). Finally 
there is an issue whether the plaintiff 
zemindar is estopped for any reason from 


(1) 74Ind. Cas. 476; 26 O.C. 231; (1923) A. I. R. 
<: (P. C.) 118; 21 A. L. J. 757; 45 A. 419; 45 M. L. J. 

93,9 0. & A. L. R. 901; 100.1. J. 383: 19 L. W. 
283; 39 C. L. J. 295; 280. W. N. 840; 33 M. L. T. 322; 
- 50 L A. 202 (P. 0). >. 
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denying the defendant's title as an under- 
proprietor. : 

I certify this appeal to bea fit one to be 
heard by a Bench of two Judges. 

I permitted the plaintiff who came from 
Fyzabad yesterday to be absent to-day when 
this order was passed. He shall be in- 
formed by a letter by the office that he 


must acquaint himself with the contents 


of this order and carry out the directions 
given to him. 

Mr. J. K. Banerji, for the Appellant. 

Mr M. Wasim for Messrs. P.°G. N. Misra 
and Sunder Lal, for the Respondent. 


JUDGMENT. 

Dalal, J. C. and Wazir Hasan, 
A. J. ;C.— (September 21, 1925.)—TŁis 
appeal was heard by a Bench of two Judges 
on a reference made by one of us The 
facts may be repeated from the order of 
reference with such corrections as appear- 
ed on a further inquiry during the hearing 
of the appeal. 

The plaintiff isa lessee of the zemindar 
of the village of Intgaon and the defend- 
ant Dawan Singh claims io þe an under- 
proprietor. The declaration sought by the 
plaintiff is tbat Dawan Singh is only a 
tenant, The cause of action for a declara- 
tory suit accrued to him when the Revenue 
Court refused to allow interest in a suit 
filed by him for the recovery of arreais 
of rent from the defendant on the ground 
that the defendant was an under-proprie- 
tor and, therefore, not liable to pay interest. 

The defendant is in the possession cf 
three holdings which were at the time of 
the first Settlement in 1869 in the posses- 
sion of three separate holders: his father 
Ramhet and his two uncles Ramphal Singh 
and Ram Charan Singh. Along with other 
holders of land, who claimed to he old 
proprietors of the village, these threemen 
sued the proprigtor Thakurain Raghunath 
Kuar at the time of the settlement for 
a declaration that they were under-pro- 
prietors. A number of ceparate suits was 
filed and the principal suit was that of one 
Prag Singh. The Assistant Settlement 
Officer passed separate decrees in favour of 
the different suitors on Ist June 1269 (Ex. 
T),e Both parties appealed in,every cuit: 
the lady proprietor against the declaration 
of anunder-proprietary title in favour of 
the agricultural holder and the suitors on 
the question of rent. The lady succeeded 
in ker appeals and the Settlement Officer 


igt ‘ 
(the Appellate Court) held on 22nd Sep- 
tember 1869 in all the different suits that 
the agricultural holders were merely occu- 
pancy tenant and not under-proprietors. 
The assessment made by the Assistant 
Settlement Officer was upheld. Separate 
decrees were prepared for every appeal, the 
one common judgment was delivered in 
Prag Singh's case as was done by the Assist- 
ant Settlement Officer (see Exs. 1 to 6 and 
9 to 11). 

Prag Singh and some other agricultural 
holders appealed to the Financial Commis- 
sioner, Ramhet, Ramcharan and Ramphal, 
however, did not. 

We sent forthe file of the Court of the 
Financial Commissioner in Prag Singh’s 
case. It appears that this appeal which 
was af that time known as special appeal 
was dismissed at first on 10th January 1870 
and the order was that the dismissal govern- 
ed Appeals Nos. 54 to 65 also. Those 
were appeals by agriculturists other than 
Ramhet, Ramcharan and Ramphal. Sub- 
sequently there was a review and, in de- 
ciding that review application, the Finan- 
cial Commissioner on 24th February 1870 
upheld the decree of the Assistant Settle- 
_ ment Officer and set aside the decree of 
the Appellate Court of the Settlement 
Officer, declaring that the appellant Prag 
Singh was an under-proprietor. This order 
also governed ‘Appeals Nos. 54 to €5. 

Reference was made to this Bench to 
decide whether the decree of the Financial 
Commissioner on review set. aside the 
~ decree of the Settlement Olficer in the cases 
of Ramhet, Ramcharan and Ramphal also 
or not. Under similar circumstances a 
learned Judge of this Court sittiug singly 
held in Second Appeal No. 187 of 1920 that 
the decree of the Settlement Officer was 
final with respect to these three particular 
agriculturists and in consequence they 
. could not claim to havg the right of an 
under-proprietor having been “decreed to 
them. ; 
We accept this decision so far as the 
decree itself is concerned. 

On further inquiry, however, we find that 
though the final decree in favour of Ramhet, 
Rimebaran and Ramphal was of occupancy , 
tenancy in their favour they were cqnsist- 
ently treated at the time cf settlement and 
afterwards as under-préprietors. There was 
asubsequent litigation during settlement 
operations to fix the nankar payments due, 
to these old zemindars and during that, liti- 
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gation they were all treated as under-pro- 
prietors (see Ex. A-43 dated 30th June 1875). 
When the Settlement Record was prepared ` 
showing the nature of the tenure of the 
Subordinate holders and the rent payable 
by them, Ramhet for himself and as suc- 
cessor-in-interest of his brothers Ramphal 
and Ramcharan was treated as a sir holder 
(see Ex. A-46). The abstract statement pre- 
pared at the time of the first settlement 
(Ex. A-45) contained the names of Ramphal, 
Ramhet and Ramcharan and the rent 
made payable by them was that of under- 
proprietors. Each page of this record is 
initialed in the original by the Settlement - 
Officer. 

It was argued that occupancy tenants 
also were entered in the same register so 
the entry of the names of these men in 
this particular register did not prove that 
they were entered as under-proprietors. 
This argument is not correct. The Settle- 
ment Officer declared Ramhet, Ramecharan 
and Ramphal to be holders in occupancy 
right only and not as sir holder (Ex. 11). 
It is clear, therefore, that the distinction 
at the time between an occupancy hold- 
ing and under-proprietary title was ex- 
pressed in the term of an occupancy 
holder or asir holder. A sir holder was 
one who owned under-proprietary rights, 
In Ex. A-46 Ramhet is entered as a sir’ 
holder of all the lands in his possession at 
the time, his own and those which he 
inherited from his brothers. 

At the time of the current Settlement also 
the defendant was entered in the village 
records as an under-proprietor. 

Under the circumstances of the case we 
are of opinion that the principles of the rul- 
ing of their Lordships of the Privy Coun- 
cil in the case of Pirthipal Singh v.’ 
Ganesh Din Singh (2) will apply. In that 
casein the settlement of 1867 the pre- 
decessors of the defendant held no greater 
“nterest in the village in'suit than that of a 
thekadar and a decree was also passed 
in 1868 declaring that they had only theka-. 
dari and not pukhtadari rights. But ever 
since 1869 in the waj® ul-arz the ‘khewat, 
the recent Settlement and the various other 
Court proceedings they were recorded and 
treated as pukhtadars, Their Lordships 
held that whatever may have been the 


(2) 71 Ind. Cas. 641; 25 0. C. 396; (1922) A. I.R. 

(P.O) 383; 44 M. L. J. 29; 37 C. L. J. 219; 9 0. LT. 
619: 32 M L. T.10; 90. & A L.R. 541; 18 L W, 
41; 50 I, A, 210n (P. O.). 
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original effect. of the decree the title of 
the defendants as pukhtadars so long 
recognized could not be over-thrown by 
that suit. 

It was argued on behalf of the appel- 
lant. that the principles enunciated in the 
ruling were modified by the subsequent 
ruling in the case of Mohammad Mumtaz 
Ali Khan v. Mohan Singh (1). We do not 


think that there is any conflict between . 


the two rulings. What was decided in the 
latter case was that the simple assertion 
of-a proprietary right in a judicial proceed- 
Ing. connected with the land in dispute 


which was unfounded at the date when 


it was. made cannot by the mere lapse of 6 
or 12 yearsconvert what was an occupancy 
or tenant title into that of an under-pro- 
prietor. 

In the present case there were not only 
a.assertion by the holder and. declaration 
by a Revenue Court. On the basis of the 
under-proprietary title of Ramhet, Ram- 
charan and Ramphal the rent was assessed 


at a far smaller figure thanit would have | 


been if they had been occupancy tenants 
‘and the rent was not enhanced in con- 
sequence of the under-proprietary title 
at. the time of the recent Settlement. When 
the. present plaintiff sued 
defendant for recovery of rent at the rate 
payable by: an occupancy tenant his suit 
was .dismissed and this decree was upheld 
by alearned Judge of this Court (Second 
Rent Appeal No. 43 of 1921, decided on llth 
January 1920). 

‘Though according to law the order of 
the Financial Commissioner i in Prag Singh’s 
case: cannot be said to have modified “the 
Settlement .Officer’s decree against Ramhet, 
Ramcharan and Ramphal, 
zemindars were treated in a manner as if 
that judgment governed theit case also, 
When such treatment was accorded Since 
1870.to the present time it is too late now 
for: the plaintiff to refer back to the decree 
of: the Settlement Officer. 
must.be.treated on the footing of an under- 


Proprietor. 
< We dismiss this appeal with costs. 
Ak Appeal: danas. 


TEN. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
APPLICATION No. 151 oF 1925. 
October 7, 1925. 


Present :—Mr. Neave, A. J, C. 
CHHOTERY LAL—Puatntirr—APPBLLANT 
versus 


RAM BALI AND OTHERS—DEFENDANTS 
— OPPOSITE Parry. 

Hindu Law—-Widow, debt incurred by, whether 
binding on reversioners—Necessity, absence of. 

A debt incurred by a Hindu widow which is not 
shown to have been incurred for legal necessity and 
which is not charged upon the property of her deceas- 
ed husband in the hands of the widow, is not binding 
‘on the estate and a decree in respect of such a debt 


-cannot be passed against the reversioners after the 


death of the widow. 

Application for revision against the 
judgment and decree of the Judge, Small 
Cause Court, Bara Banki, dated the 4th 
December 1924. 

Messrs. Rama Shankar Srivastava and 
Motilal Saksena, for the Appellant. 

Mr. H. Husain, for the Opposite Party. 

JUDGMENT.—This is an application. 
for revision of an order of the Judge of the 
Small Cause Court of Bara Banki decreeing 
-the plaintiff's claim against certain defend- 
ants only, 

The plaintiff brought this suit against 
four defendants, two of these, Nos. land 4, 
admitted the claim. Nos. 2 and 3 resisted 
it. The learned Judge has found that the 
debt was a simple one and that it was in- 
curred by a Hindu widow, that the defend- 
ants are in possession as reversioners of 
the husband’s property and that such a 
debt cannot bind the estate of the husband ` 
in the hands of the reversioners. Conse- 
quently he has granted a decree only against 
the two defendants who admitted the 
claim. 

In this case there is no evidence that the 
debt was incurred for legal necessitye Jt 
is admitted that the property in the hands 
of the defendants,was not mortgaged by , 
the widow. Dhi? aj Singh v. Manga Ram 
(1) is an authority in support of the legal 
proposition laid down by the learned Judge 
of the Court below. No case is shown for 
Interference with his order and this applica-. 
tion is-dismissed with costs. 

: Ze K. aop 

al; A, 300; A. W. N 
IN, s.) £96, 


lication dismissed, 
(1897) 69; 9 ind. Dee. 
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MADRAS HIGH COURT. 
Civiu Miscetuangocs PETITION Nos. 1012 
AND 1017 or 1924, 

April 14, 1924, 
Present:—~Mr. Justice Ramesam and 
Mr. Justice Wallace. 

Ix O. M. P. No. 1012 or 1921. 

Tus OFFICIAL ASSIGNEE or 
RANGOON—PETITiONER - 


versus ` 
Tus OFFICIAL ASSIGNEE or MADRAS 
AND OTHERS— RESPONDENTS. 
In ©. M. P. No. 1017 or 1924. 
ANNAMALAI CHETTY—ParitIoner 
5 ` versus v 
Tae OFFICIAL ASSIGNEE or MADRAS 
AND ANOTHER-—--RESPONDENTS. 
© Letters Patent (Mad), cl. 89—Civil Procedure Code 
(Act V of 1908), s. 109—Insolvency jurisdiction of 


- High Court, order in—Appeal to Privy Council, whe- 


ther lies. 

In an insolvency matter (original or appellate), an 
application for leave to appeal to Privy Council against 
an order of the High Court lies under cl. 39 of the 
Letters Patent even if no such application lies under 
s. 109 of the O. P. O. [p. 126, col. 2.] 

The words “on appeal” in cl 39 of the Letters 
Patent mean the same thing asin appellate juris- 
diction”. [p. 127, col. 1] 

Petitions, under s. 8 of cl. 2 (h) of the 


Presidency Tuwns Insolvency Act and under 


ss, 109 and 110 and O. XLV, rr. 2, 3 and 8 of 
Act V of 19J8, respectively, praying for the 
grantof a certificate to enable the peti- 
tioners to appeal to His Majesty in Coun- 
cil against an order of this Court (Sir 
Walter Schwabe, Kr., Chief Justice and 
Mr. Justice Ramesam) dated- the 21st Nov- 
ember 1923,in C.M P. No. 3032 of 1922 re- 
ported as 83 Ind. Cas, 174, praying for an 
order torescind the orderof this Court, dated 
the 27th August 1918, and made in its Ap- 
pellatejurisdiction iu O.S.A. No, 39 of 1918, 
annulling the order of adjudication, dated 
the 23rd April 1917 and made in the exer- 
cise eof its Ordinary Original Insolvency 
Jurisdiction in I. P. No. 83 of 1917 and to 


. revise the insolvency proceedings in the 


High Court, Madras, 


Messrs. 
S. Veeraraghava Iyer, A. Krishnaswami 


T. R. Venkatrama_Sastriar, L., 


Iyer, N Chandrasekhara Iyer and S. M., 


Subbaroya Iyer, for the Petitioner. 
Mr. G. Krishnaswami Iyer, for the’ Re- 
.spondenits. 
ORDER.—This is an application by 
the Omdal Assignee of Rangoon for 
leave to appeal to His Majesty in Council 
against the order on C, M. P. No. 3032 of 


1922 [Official Assignee of Madras v. Official e (M) 662. 
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Assignee of Rangoon(1)] passed by Schwabe, 
U. J., and myself, That order was passed 


- under s.8ofthe Presidency Towns Insol- 


vency Act of 1909 annulling a prior order of 
Wallis, C. J.. and Seshagiri lyer, J. 

The first and second respondents now 
contend that there is no appeal to His 
Majesty in Council against the order under 
s. 8of Act IIL of 1909. Upto 1909, the in- 
solvency jurisdiction in Presidency Towns 
was governed by 1l and 12 Vict. ©. 21. 
In 1818 there were no High Courts in India 
and the Supreme Court had no insolvency 
jurisdiction and the Act of 1848 constituted 
an Insolvency Court. Even after the issue 
of the Letters Patent in 1862, it was gene- 
rally supposed that the Insolvency Court 
was, strictly, a Court separate from the 
High Court. Having regard to cl. 18 of the 
Letters Patent, it is doubtful how far such 
a view was correct, Clause 18 of the Letters 
Patent shows thatthe insolvency jurisdic- 
tion was part of the civil jurisdiction of 
the High Court and there was an original , 
and appellate jurisdiction in insolvency 
matters also. x 

Allthese doubts were certainly resolved 
after the Act of 1909. Section 3 makes the 
High Court the only Court competent to 
exercise insolvency jurisdiction. That 
being so, in an insolvency matter (original 
or appellate) an application for leave to 
appeal lies under cl. 39 of the Letters 
Patent even if no such application lies under 
s. 109 of the C. P. C. The Advocate-Gene- 
ral contends that the C. P. O. ivself applies, 
He points out that s. (2) of the C. P. C. was 
repealed by Act UI of 1909 with the result 
that all the portions of the Code applying 
to the Original Side of the High Court (see 
s. 117) also apply to insolvency matters. This 
result being consistent with s. 90 (1) of the . 
Insolveney Act of 1909. Stiil, it may be 
doubted whether the provisions of the C. 
P.C.,so made applicable to the Original 

ideof the High Court (s. 117) including 
the insolvency jurisdiction [s. 90 (1)] in- 
cluding the Chapter relating to appeals to 
His Majesty in Council should be contined 
to those relating to the procedura to be 
followed in the High Uourt. Ifthe CO. P. 
©., s. 109 does not apply, cl. 39 of the 
Letters Patent certainly applies. The deci- 
sion in Rangoon Botatoung Co., Ltd. v. Col- 


(1) 83 Ind. Cas. 174; 19 L. W, 316; 34 M. L. T. 99; 
46 M. L. Ja 580; (1924) M. W. N. 458; (1924) A. LR. 


amen 


(911. 0. 1885] 


lector of Rangoon (2) has nothing to do with 
this matter. Phe Judicial Committee held 
that no appeal lay in land acquisition 
proceedings for they were in the nature of 
arbitration proceedings [vide Secretary of 
State for India v. Chelikuni Rama Rao (3)] 
and the award passed thereon is not of the 
nature of a judgment, decree or order with- 
in the meaning of cl. 39 of the Letters 
Patent [see Special Officer, Salsettle Build- 
ing Sites v. Dasabhai Bezanji Motivalla (4).] 

It may be added that the words “on 
appeal” in cl. 39 obviously mean the same 
thing as “in appellate jurisdiction,” and it 
was held by Schwabe, C. J., and myself 
that the petition (O.M. P. No. 3u32 of 1922) 
[Official Assignee of Madras v. Official 
Assignee of Rangoon (1*] properly lay on the 
Appellate Side and not on the Original 
Side as its object was to review the ap- 
pellate order of Wallis, CO. J., and Sesha- 
giri Iyer, J. The order on review was 
in substitution of the original order 
passed in appeal and takesits place. But 
this point has no importance. Our order 
must be either on the Appellate Side 
or on the Original Side. It cannot be 
that it is neither, In either case, the ap- 
plication is competent and cl. 39 applies. 
We hold that an application for leave to 
appeal is competent if other conditions are 
satisfied. The Official Assignee of Rangoon 
is a party to the proceedings and has aright 
to appeal whether “aggrieved” or not. 

It is not denied that the value of the pro- 
perties involved is several lakhs. 

Itis not, therefore, necessary for us to 
certify that the. case isa fit one for appeal 
within the latter part of the proviso-to 
cl. 39—the first part of the proviso being 
satisfied, ` 


The application is granted and the usual 

certificate will issue. 4 
C. M. P. No. 1017 or 1924. 

This is connected with C. M. P. No. 1012 
of 1924. The petitioner was made a party to 
the enquiry in C.M.P. No. 3032 of 1922 [Off- 
cial Assignee ‘of Madras v. Official Assignee 
of Rangoon (1)]. He supported the Official 
Assigneeof Rangoon. “The final order went 


(2) 16 Ind Cas. 188; 40 C.21; 16 O. W. N. 961; 
(1912) M. W. N. 781; 12 M. L. T. 195; 160. L. J. 245; 
23 M. L. J. 276; 14 Bom. L. R: 833; 10 A. L. J. 271; 
89 I. A. 197; 5 Bur. L. T. 205: 6 L. B. R. 150 (P. CO). 

(3) 35 Ind. Cas 902; 39 M. 617 at p. 624; 31 M. L.J. 
824; 20 C. W., N. 1311; (1916) 2 M. W. N. 224; 14A. L. 
J. 1114; 20 M. L. T. 435; 4 L. W.486; 18 Bom? L. R. 
1007; 25 0 L. J. 69; 43 I. A. 192 (P. ©.). | 
(4) 20 Ind. Cas. 703; 17 O, W. N. 421 (P. 0). 
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against them and the petitioner feelsaggriev- 
ed jike the Official Assignee ofRangoon. The 
leave applied for is granted and the usual 
certificate will issue. 
G. M. P. Nos. 1012 anv 1017 oF 1924. 
The first respondent will pay himself— 
the taxed costs of the petitions—out of the 
estate. 
V.N. V. 
8. D. 


- Leave granted. 


MADRAS HIGH COURT. 

ORIGINAL SIDE APPEALS Nos. 86 AND 87 

oF 1924. 
March 6, 1925. 

Present:—J ustice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Ramesam. 
GOKULDOSS GOVERDHANADOSS 
(D#aD)—APPELLAN? In O, B. A. No. 86 
or 1924 AND RESPONDHAT IN O.B., A. No, 87 

uF 1924 E 
TErsus 
DWARAKADOSS GOVERDHANADOSS 
(DEAD) AND OTHERS— RESPONDENTS 
IN O. S. A. No. 86 oF 1924 AND APPELLANTS 
IN O. 5. A. No. 87 oF 1924. 

Presidency Towns Insolvency Act (III of 1909), s. H 
(d)—“Carrying on business”, meaning of—ouit for 
partition against firm—Appointment of Receiver, whe- 
ther bars adjudication-—F'irm, adjudication of, legal- 
ity of—Madras Insolvency Rules, r. 47. 

So long as there are debts of the business being 
discharged and assets being got in, a business must 
be regarded as still being “carried on” within the 
meaning of s. 11 (d), Presidency Towns Insolvency 
Act. [p 129, col. 2.) 

Where in a-suit for partition against a firm a Receiver 
is appointed by Court, the business does not cease 
to be “carried on” for the purposes of s. ilid), Pre- 
sidency Towns Insolvency Act. |p. 129, col. 2.] 

Dawe v. Vergara, (1883) 11 Q. B. D. 241, referred 
to. 

Rule 47 0f the Insolvency Rules which says, that 
an order of adjudication shall be made against partners 
individually must not be understood to mean that an 
order of adjudication shall not also be made against 
the firm. [p. 129, col. 2.] 


. 

Appeal from the judgment and order 

of Mr. Justice Waller, dated the 28th Novem- 
*ber 1924, and passed in the exercise of the 

Original Insolvency Jurisdiction of the 
High Court, in Insolvency Petition No. 351 
of 1924. 

Messrs. P. Jagannatha Naidu and T. R, 
Ramachandra Iyer, for the Appellant. 

Megsrs. Nugent Grant and Jagannatha 
Naidu, for the Respondents, 


JUDGMENT. 

Spencer, J.—These are appeals against 
the order of Mr. Justice Waller, adjudicat- 
itg the firm of Murlidoss Ramdoss & Co., 


‘insolvent and finding thatthe two brothers 


“had no jurisdiction to 
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Gokuldoss and Dwarakadoss were partners 
in it, the counter-petitioners Nos. 3 and 4, 
namely, Govindoss Krishnadoss alias Babu 
who is the son of Krishnadoss Murlidoss, and 
Ramdoss, son of Dwarakadoss Goverdhana- 
doss. being minors, were excluded. Origi- 
nal Side Appeal No. 86 is by the first- 
counter-petitioner Gokuldoss and O. S. A. 
No. 87 is by the second counter-petitioner 
Dwarakadoss Goverdhanadoss. Ashe died 
after filing the appeal, his son Ramdoss is 
allowed to continue it. The facts which 
appear from the affidavits on either side 
are that the first counter-petitioner, Gokul- 
doss's deceased father Goverdhandoss and 
his deceased uncle Murlidoss Ramdoss 
were carrying on business in buying and 
selling houses and lands in Madras under 
the trade name of Ramdoss Murlidoss and 
Co., and after their deaths the first counter 
petitioner and Krishnadoss Murlidoss, now 
deceased, carried it on. Messrs Parry & Co., 
obtained a decree in O. 8. No. 1007 of 1922, 
on the Original Side of this Court for 
Rs. 49,117 against this firm. Other credit- 
ors of the firm obtained a decree’ for 
Rs. 75,206 and attached the properties 
belonging to the firm on the 9th September 
1924. The property remained attached for 
a period of 21 days and notice was given to 
Gokuldoss of the intention of Messrs. Parry, 
& Co., to file a petition, to declare the 
firm insolvent. Meanwhile Govindoss 
Krishnadoss alias Babu, instituted a suit 
O. 8. No. 622 of 1923 first for partition and 
later upon amendment for a declaration 


“that the family had become divided from 


1690 and that the debts incurred by the 
firm were not binding upon him after his 
father’s death. In this suit a Receiver was 
appointed on August 31st 1923. 

It was contended before Mr. Justice Waller 
and egain in appeal that, as the business of 
the. firm ceased in April 1923, the Court 
ake an order of 
adjudication in November 1924. It is also 
contended that after the appointment of a 
Receiver any business carried on by. the 
Receiver will not amount toa carrying on, 
of,the business by the firm, as the Receiver 
isnot an agent of the parties, but an officer 
of Court, and that until he is discharged, 
no adjudication order can validily be pade. 

Sectior» 11 id) of the Presidency Towns 
Insolvency Act declares “the Court shall 
not have jurisdiction to make an order of 
adjudication in the case of a petition against, 


a firm of debtors unless the firm has carried 


. dhanlalji 


on business within a year before the date S 
of the presentation of the insolyency peti- 
tion within those limits”. Whethera firm 
has carried on business’ or not within a 
year before the date of the filing of peti- 
tion is a question of fact in each case. But 
itis necessary first to determine what is 
meant by “carrying on business’, Is it the 
same as “being a trader” which is the ex- 
pression used in s. 87 of the English Bank- 
ruptey Act of 1869? Mr. Ramachandra Iyer 
quoted the case of Dawe v. Vergara (1). 
That was a case where two persons, Ellery 
and Festing traded together as wine 
merchants. Festing brought a suit for 
dissolution and himself took service in an- 
other Company as a book-keeper. A Receiver 
was appointed to carry on the bnsiness, 
It was held that, after the appointment of 
the Receiver who took possession and carri- 
ed on the business, Festing was no longer 
atrader atthe time when his goods were 
taken in execution. Mr. Ramachandra 
Aiyayr also relied on the case of Ex parte 
Blan, in re Sawers (2), where it was held 
that an act of bankruptcy could not be 
committed by an agent and, therefore, that 
two partners of an English firm who were 
residing permanently in Chelli could not 
be: adjudicated bankrupts in an English 
Court of Bankruptcy. The explanation to 
s. 9 of the Presidency Towns Insolvency 
Act declares that the act of an agent may . 
be an act of the principal for the purpose 
of committing acts of insolvency, even 
though the agent may have no specific au- 
thority to commit il. It was pointed out by 
me in Kalianji Singjt Fhai v. Bank of 
Madras (3), that the law in England was not 
the same as that iu India in this respect. 

In Goswami Shri Girdharijiv. Shri Govar- 
(4), the Privy Cuuncil had to 
consider the meaning of the phrase “carry 
on business” and they observed that the 
phrase was an elastic one and almost incap- 
able of definition. It was intended in the 
Letters Patent where the phrase was: used, 
to refer to business in which a man might 
contract debts and become liable to be sued 
by persons who had business relations with 
him. I am of opinion that the expression 
“carry on business’ in the Presidency 


(1) (1883) 11 Q. B. D. 241. 

(2) (£879) 12 Ch. D. 522; 41 L. T. 46; 28 W. R. 334. 

3) 3L nd. Cas. 583; 29 M. L. J. 788; 3 L. W.13; 
(1916) 1 M W. N., 12; 39 M. 693. : 

4) 18 B. 494; 21 I. A,13;6 Sar. P. O. J, 396; 9 Ind. 
Dee, (x. s.) 704 (P, C), 
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- the view that the meaning of “carrying: on 


Towns Insolvency Act cannot he interpreted 
in the light'of the Letters Patent or of the 
wording of the old English Bankruptey Law 
with referende to traders, so that cases like 
Dawe v. Vergara (1) and Ex parte Schom- 
berg (5) and Ex parte Salaman, In ve 
Taylor (6) do not help us to decide the 
meaning of the phrase “carry on business” 
in cases of insolvency. Under the old 
Bankruptey Act of 1869, a firm could not 
be adjudicated insolvent in England, but 
this was made possible by the Bankruptcy 
Act of 1893 in which the expression “being 


a trader”, was dropped and the expression. 


“carrying on business” was substituted. 
As a married woman could not be made 
bankrupt, unless she was carrying on a 
trade or business after her marriage, 
the question has come up in connection 
with the Married Woman's Property Act, 
as to whatis the meaning of “carrying on 
business” under the Bankruptcy Act. In 
Inre Dagnall, Hx parte Soan (7),Vaughan 
Williams, J., observed that trading was not 
completed until all the obligations that 
the fact oftrading imposed upon the 
trader were performed. The learned Judges 
declined to be bound by the earlier decisions 
such as Ex parte Schomberg (5), as to the 
meaning of the words in the Bankruptey 
Act of 1888, “being a trader”. Thenin In 
re Worsley (8), Lord Alverstone, C. J., held 
that a woman who was carrying on business 
separately from her husband and sold that 
business must be deemed to bestill carry- 
ing on the business so long as the debts 
she had incurred in the business remained 
unpaid, Reference is made by the learned 


Chief Justice to the case of Hx parle Bam-. 


ford (9), where the Lord Chancellor laid 
down that solong as a trader did not pay 
the debts he had contracted while engaged 
in the trade, he was to be regarded as still 
engaged in the trade. In In re Clark, Ex 
parte Pope (10), a similar meaning was 
given by the three learned Judges of the 
Court of Appeal to the words “carrying on 
business” and in this Court in Petition No. 
150 of 1916 our learned Chief Justice took 


- (5) (1875) 10 Ch. 172; 31 I. T. 665; 23 W. R. 204. 
(6) (1882) 21 Oh. D. 394; 47 L. T. 495; 31 W.R. 
Bz 


(7) (1896) 2 Q. B. 407; 65 L. J. Q. B. 686; 73 L. T. 
; 45 W. R. 79; 5 Manson 218. < 
(8) (1901) 10. B. 309; 70 L.J. Q. B. 93;49 W.R. 
182; 84 L. T. 100; 17 T. L. R. 122; 8 Manson 8. 
(9) (1809) 15 Ves. Jun. 449; 33 E. R. 824. 
(10) (1914) 3 K. B, 1095; 84 L. J.K. B. 89; 59 S.J, 
44. ’ . 
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business” as understood by'the Court of 
Appeal in England was the same in this 
country, and that the language used by the 
English Court of Appeal was expressed in 
terms so general as to mean that, so long 
#5 there are debts of the business being 
discharged and assets being got in, a busi- 
ness must be regarded as still being carried 
on. 

As regards the argument that the appoint- 
ment of a Receiver prevented the order of 
adjudication being made Mr. Justice 
Pollock in Dawe v. Vergara (1) implied that . 
if Festing intended to re-constitute the 
business or carried it on after the Receiver 
was discharged, he would be a trader. It 
seems to me that the Legislature could not 
have intended that aninsolvent firm should 
be allowed to evade its responsibilities and 
obligations by the device of one member 
of the firm bringing a suit against: another 
member and applying to the Court to ap- 
point a Receiver. 

It was also argued that Mr. Justice 
Waller's order declaring the firm insolvent 
was contrary tor.47 of the Insolvency Rules 
which says, that an order of adjudication 
shall be made against partners individual- 
ly. I donot understand this rule as mean- 
ing thatan order of adjudication shall not 
also be made against the firm. Butif it 
has that meaning, itis at variance with the 
provisions of s. 99 of the Act which speaks 
of adjudication orders being made against 
firms and it may be ultra vires as suggest- 
ed by Mr. Grant. In re Wenham, Ex parte 
Battams (11), Lord Alverstone observed that 
the rule of the Supreme Court in England 
under which a creditor was enabled to get 
a separate Receiver order against each in- 
dividual partner could not {be held to cut 
down the rights and liabilities created by 
sections of the Bankruptcy Act. In the gre- 
sent case, there is no question that at the 
date of the petition the insolvent firm had 


e business debts undistharged. 


The objections taken to the order of Mr. 
Jistice Waller thus fail, and the appeals 
of the two members of the firm must be 
dismissed with costs. - 

The respondents will get their costs out 
of the estate. 

This order will have the effect of dissolv- 
ing ouf order dated 18th December #924 as 
to payment of Rs. 500 per mensum for the 

(11) (1900) 2 Q. B. 698; 69 L. J. Q.B 803; 48 W. R. 
626; 83 L. T. 94; 7 Manson 309, 
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maintenance of the insolvents, and they 
may apply for what is necessary to the 


Official Assignee or to the Judge sitting in _ 


insolvency. 
Ramesam, J.—I agree. 
Y.N. V. 
N. H. Appeals dismissed, 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First C1VIL APPEAL No. 31 oF 1924. 

October 8, 1925. 
Present:—Mr. Neave, J. C. 
Chaudhri UPADHIY A—-PLAINTIFF 
—~APPELLANT 


versus 
LALAY Son or ALLAH DIN— 

+ DEFENDaNT—RESPONDENETr. 

Pre-emption—Decree not complied with, effect of— 
Appeal, whether can be maintained by plaintiff. 

A plaintiff who obtains a decree for pre-emption 
but fails to pay the decretal amount within the time 
fixed by the Court loses his right of pre-emption and 
isnot entitled to maintain an appeal against the 
decree. 4 : 

Appeal against the decree of the Sub- 
ordinate Judge, Gonda,dated the 16th Feb- 
ruary 1924. 

Mr. H. K. Ghose, for the Appellant. 

Mr. Mohammad Beg, for the Respondent. 


JUDGMENT.—This appeal arises out 
of a suit for pre-emption. Certain pro- 
perty was sold by one Talib Husain to the 
respondent Lale. The consideration enter- 
ed in the sale-deed was Rs. 12,000. The 
appellant filed a suit for pre-emption alleg- 
ing that this consideration was fictitious 
and that the market-value of the property 
was not more than Rs. 8,000. He claimed 
to be entitled to pre-empt on the ground 
that he was a co-sharer. 

he lower Court found the plaintiff en- 
titled to pre-empt and also that part of the 
consideration was not%enuine. It grantede 
the plaintiff a decree for pre-emption on 
condition that he deposited in Court the 
sum of Rs. 6,716 within two months of the 
date of the decree, viz., 16th February 1924. 

The plaintiff appealed. He did not, how- 
ever, attempt to deposit the purchase-money 
until the 16th of April when he appeared 
in Cdéyrt and submitted a tender for the 
money. For one reason or another the 


money was not actually deposited till a few 


gays later, ven, however, if it be allowed 
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that the deposit was technically made on 
the 16th of April it is clear that there was 
no compliance with the order of the Court 
as that date is not within two months. 
of the 16th February. A preliminary 
objection has been taken on behalf of the. 
respondent that this failure of the appel- 
lant to comply with the terms of the decree 
is fatal to his appeal. Reference is made 
to Imam Din Khan v. Abdul Sattar Khan 
(1) and toss. 14and 15 of the Oudh Laws 
Act. In the case cited it was held that when 
a plaintiff had not deposited the amount 
decreed within the time fixed he lost the 
right of pre-emption and that his appeal 
which had been filed after he had lost that 
tight was incompetent and must fail. This 
decision was that of a Bench of two Judges 
and is binding on this Court. The learned 
Counsel for the appellant had urged that 
this is a hard case, but evidently the ap- 
pellant has only himself to blame for the 
hardship. Had he been less dilatory he 
would have escaped it. 

The appeal fails and is dismissed with 
costs, 

Z. K. Appeal dismissed. 

(1) 74 Ind. Cas. 62; 110. L. J. 74; (1924) A. L R. 
(0.) 102. . 
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MADRAS HIGH COURT. 
Seconp Crvit APPKALS Nos. 287 anv 288 
or 1921. 

December 19, 1924. 

Present :—Mr. Justice Phillips and 
Mr. Justice Odgers. 

ING. A. No. 287 or 1921, 
KRISHNA SASTRI AND oTHERS— 
DEFENDANTS Nos, 4 ro 8—APPELLANTS 
versus 

- SINGARAVELU MUDALIAR AND 
OTHEKS—PLAINIIFF AND DEFENDANTS 
Nos. l To 3 AND Ist DEFENDANT'S LEGAL 
REPRESENTATIVES— RESPONDENTS. 

Inam-—Karnam service inam, enfranchisement of, 
effect of--Title as against strangers—Adverse posses- 
sion—Prescription against Government, proof of. 

Ayling and Odgers, JJ. The grant of a title-deed at 
the enfranchisement of a service inam, unlike the 
case ofa personal inam, constitutes a fresh root of 
title in the grantee good as against all the world. It 
extinguishes the claims not only of the members of 
the family of the grantee but of strangers as well. 
[p. 131, col. 2; p. 133, cols. 1 & 2.) 

Where, however, an outsider claims an enfranchised 
service inam it would be open to him to show either 
that there was no inam at all liable to resumption 
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or that he had by prèsċřiption acquired a title to 
the property, good, not only as against the service 
holder, but also against Government, so that Govern- 
ment's power gf disposition was lost, and that the 
enfranchisement was «ltra vires. In the latter case he 
would be bound to prove adverse possession for 60 
years. [p. 133, col. 1.] 

Venkata Jagannadha v. Veerabhadrayya, 61 Ind. 
Oas. 667; 44 M. 643; 41 M. L. J. 1; 34 C. L.J. 16: 14 
L. W. 59; (1921) M. W. N. 401; 30 M. L. T. 14; 26 C. 
W. N. 302; (1922) A. I. R. (P. ©.) 96; 48 I. A. 244 (P. C), 
followed and explained. É 

Narayana v. Chengalamma, 10 M» 1; 3 Ind. Dec. 
(N. 8.) 751, Venkata v. Rama, 8 M. 249; 9 Ind. Jur. 185; 
3 Ind. Dec. (x.s.) 172, Venkatarayadu v. Venkata- 
ramayya, 15 M. 284; 5 Ind. Dee. (x.s.) 549, relied 
on, 

Gunnaiyan v. Kamakchi Ayyar, 26 M. 339, Pingala 
Lakshmipathi v. Bommireddipalli Chalamayya, 30 M. 
434; 17 M. L. J. 101; 2 M. L. T. 101, held over- 
ruled. 

Lakshminarasimham v, Venkataratnayamma, 
Ind, Cas. 642; 30 M. L. T. 334, dissented from. 

Phillips and Odgers, JJ.—To prove adverss posses- 
sion for 60 years as against'Government, itis not 
sufficient to prove possession for a long period, but 
possession for the whole period of 60 years must be 
affirmatively proved. [p. 137, col. 1.} 

Secretary of State for India v. Chelikani Rama Rao, 
35 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 324; 200. W. 
N. 1311; (1916) 2 M, W. N. 224; 14 A. L.-J. 1114; 20 M. 
L. T. 435; 4 L. W. 486; 18 Bom. L. R. 1007; 250. L. 
J. 69; 43 I. A. 192 (P. ©), followed. 

Second appeals against the decrees of the 
Court of the Subordinate Judge, Ohingle- 
put, in Appeal Suits Nos. 105 and 106 of 
1919, respectively, preferred against those 
of the Court ofthe District Munsif, Tiru- 
vallur, ia Original Suits Nos. 267 and 282 
of 1918, respectively. 

Mr. L. A. Govinda Raghava, forthe Appel- 
lants. : 

Mr. K. Rajah Iyer, for the Respondents. 

These second appeals coming on for 
hearing on the 16th March 1923, and having 
stood over for consideration till the 2lst 
March 1923, and being Set down to be 
spoken to-on the said 21st day the Court 
(Ayling and Odgers, JJ.) delivered the 
following 


70 


JUDGMENT. i 

Ayling, J.—The subject-matter of these 
appeals is a certain karnam's inam (plaint® 
item E) which was enfranchised in 1911 
in the name of Krishna Sastri (Ist appellant 
in each of the appeals before us). The 
registered karnam ab that time was one 
Munia Pillai, who had six years earlier 
sold the inam land to Raghava Sastri, son of 
‘Krishna Sastri, by Ex. IV. The enfranchise- 
ment in the name of Krishna Sastri was 
apparently made to save trouble, and to 
give effect to a clause in Ex. IV providing 
for patta being granted in the véndee's 
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name. Apparently Raghava Sastri was really 
a benamidar for his father (who was Village 
Munsif). This explains why Krishna Sastri’s 
name appears in the title-deed. 

The suits were brought by the legal re- 
presentatives of one Doraiswuini Mudaliar 
for, recovery and partition between them 
of the said land. It was not denied that 
the land was originally karnum service 
inam ; but it was alleged that Doraiswami 
Mudali and his family had acquired title by 
prescription (no other title seems to be set 
up) and were entitled to recover. 

The lower Courts have found in favour 
of these contentions and given decrees 
in plaintiffs-respondents’ favour. 

The point argued before us by Mr. Govin- 
daraghava Ayvar on behalf of Krishna Sastri 
and his sons (appellants) is that, in view 
of the ruling of the Privy Council in 
Venkata Jagannadha v. Veerabhadrayya (1) 
the grant of the title-deed to Krishna Sastri 
on enfranchisement must be held to con- 
stitute a fresh root of title in the latter, 
good against all the world, and that the 
suits should, therefore, be dismissed. 

The lower Appellate Court has found that 
Krishna Sastri has been in possession since 
the date of enfranchisement only; and that 
prior to 1911 possession was with Dorai- 
sawmi’s family fora long time. How long 
is not stated, but ib must be taken to be 
more than 12 years, soas to confer title 
as against private persons. 

Our decision must practically turn on 
the effect to be given to the judgment of the 
Privy Council in Venkata Jagannadha v, 
Veerabhadrayya (1) and we have had a long 
argument at the Bar as to the meaning 
which their Lordships intended to convey. 
J have already referred to the view put 
forward on appellants’ behalf. Mr, Rajah 
Ayyar, who appears for respondents, has 
argued that the judgment merely deals with 
the right of the members of the family of 
the person in whogg name the title-deed is 
issued to claim an interest in the enfran- 
chised property, that it has no application 
to claim put forward by outsiders, and that 
it does not affect the validity of earlier 
decisions in so far as these relate to claims 
by outsiders. 

I have given the most careful study I can 
to the germs of the Privy Council judgment 


ki s 

(2) 61 Ind. Cas. 667; 44 M. 643; 11A la. J. 1; 510. 
L J. 16; 14 L. W. 59; (1921) M. W. N. 401; 30 A. L. T. 
14; 26 G. W, N. 302; 11922) A. L R. (@. C) 96; 48L A. 
244 (P. 0). 
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and have come to the conclusion that the 
interpretation sought to be placed on it by 
appellants’ Vakil is substantially correct, 
and not that argued for on behalf of re- 
spondents. f | 

Their Lordships make it quite clear that 
as regards the effect of enfranchisement on 
title to the property enfranchised, personal 
inams and service inams stand on a totally 
different footing. They refer, without dis- 
approva#, and as it seems tO me with 
approval, to the decision in Narayana v. 
Chengalamma (2) to the effect that in the 
case of a Palayam (personal inam) the title- 
deed granted at enfranchisement did not 
confer any new title and that enfranchise- 
ment had no larger operation than as a 
release granted by the Crown in respect 
of its reversionary interest and of the obliga- 
tion of rendering service. They then proceed 
to dissent in the most emphatic terms to the 
extension of this doctrine to a karnam’s ser- 
vice inam ; and to the view expressed by 
Bhashyam Ayyangar, J.,in Gunnaiyan v. 
Kamakchi Ayyar (3) that the law laid down 
as to Palayams “is law bearing on the en- 
franchisement of inams, whether they be 
personal inams or service inams.” Now 
the veiw of Bhashyam Ayyangar, J., in that 
case is summarized in these words at page 
344* : “In my opinion the enfranchisement 
ofa service inam does not operate as a re- 
sumption, and fresh grant by Government 
subject to the payment of a quit-rent, any 
more than it is so in the case of...a personal 
inam.” 

This view of Bhashyam Ayyangar, J. 
is expressly adopted by the Full Bench in 
Pingala Lakshmipathi v. Bommireddipalli 
` Chatamayya (4), regarding which their Lord- 
ships of the Privy Council state in the most 
explicit terms: 

“Their Lordships are of opinion that the 
Full Bench was ip error.” 

On the other hand the decisions of an 
earlier Full Bench in Venkata v. Rama (5), 
and of a Divisional Bench in Venkatarayadu 
v. Venkataramayya (6) are quoted with 
approval [both being dissented from in 
Pingala Lakshmipatht v. Bommireddipalti 
Chalamayya (4).] 

: The former I shall deal with presently; 

(2) 10 M. 1; 3 Ind. Dee. (x. s.) 751. j 

(3) 26%. 339 © 


(4) 3041. 434; 17 M. L. J. 101; 2 M. L. 'T. 101. 
(5) 8M. 249; 9 Ind. Juf. 185; 3 Ind. Dec. (N. 8.) 


172. 
* (6) 15 M. 284; 5 Ind. Dee. (x. s.) 549. 
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the latter stated in terms: “The effect of 
enfranchisement was to free the lands from 
their inalienable character and*to empower | 
the Government to deal with them as they 
pleased.” f 

This passage is quoted in the Privy Coun- 
cil judgment. 

The case in Venkata v. Rama (5) also 
related to a karnam service inam. The 
post of karnám was held by the defendant 
at the time of enfranchisement, and the 
title-deed was issued in his name. The 
suit was brought by a person who was not 
in office at the time of enfranchisement, 
but who was a member of a family here- 
ditarily entitled to preference in appoint- 
ment, and who, if personally qualified, 
could have secured the post and the emo- 
luments (prior to. enfranchisement) by a 
suit before the Collector (vide Hutchins, J., 
in his referring judgment at page 751*). 
The defendant, on the other hand, lost the 
post of karnam after enfranchisement, 
another man being preferred to him. Never- 
theless the Full Bench held that having 
been in office at the time of enfranchise- 
meut, and having had the title-deed issued 
in his name, bis title could not be question- 
ed by plaintiff. Unless the decision was 
based on the footing of a new title con- 
ferred at enfranchisement, it is difficult to 
see how it could be supported and that, I 
think, was the effect of the judgment of the 
majority Judges. 

Mr, Rajah Ayyar points to the stress 
which the learned Judges laid on: the fact 
that the appellant was not in office at the 
time of enfranchisement, and in particular 
to the concluding paragraphof the judg- 
ment of Turner, O. J.: 

“On the ground that the respondent was 
not the holder of the office when the lands: 
were enfranchised, 1 must hold that he has 
failed to show a title to the lands and that 
his claim is unfounded. If he had estab- 
lished a title, if he had shown that at 
the time of the enfranchisement of the 
inam he had been appointed to, the office, 
the Court would have had jurisdiction to 
determine whether the enfranchisement in 
favour of the appellant could be: supported. 
I would reverse the decrees of the Courts 
below and dismiss the suit with costs,” 

lt is argued that this is incompatible 
with the view that the issue of. the title- 
deed conferred a new title. I do not think 
itis. ol think what the learned Judges 

*Page of g M.—[ Ha] f 
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meant was that if, plaintiff had been in 
office at the time of enfranchisement, it 
would have been open to the Court to con- 
sider whether the enfranchisement in favour 
of defendant was legal or ultra vires. This 
may beso. It isa point not alluded to in 
thejudgment of the Privy Council, but it is 
‘unnecessary to say that the claim before us 
is not such a conteution. 

I think the judgment of the Privy Council 
amounts to stating that the grant of a title- 
deed at enfranchisement of a service inam 
‘(unlike the case ofa personal inam) does 
confer a new title, and that, for this reason, 
it cannot be questioned by other members 
of his family. They say in the penulti- 
mate paragraph of the judgment “when 
accordingly, on the 21st March 1906, the 
title-deed already quoted was granted by 
way ofan inam to the appellants father 
and was in express words confirmed ‘to 
him, his representatives and assigns, to 
hold or dispose of ashe or they think pro- 
per, the Board is of opinion that that 
‘enfranchisement must be given full effect 
to, and that it is not subject to be eviscerat- 
ed or altered by the claim for partition or 
division put forward in the present suit.” 

I think this carries with it the implica- 
‘tion, that it can no more be questioned by 
‘persons unconnected either with the office 
or with the family of the grantee—as are 
the plaintids in these suits (this is subject 
-to One reservation to which [ shall presently 
allude). The grant of a new title which 
could be questioned by any outsider who 
had trespassed on the property would be 
meaningless. ’ 

This is as far as one need go for the 
purpose of the present case. The reserva- 
tion to which I have referred is this. It 
would, I conceive, be open to an outsider 
claiming an enfranchised service tnam to 
Show that either that it was not an inam 
at all liable toresumption or that he hgd 
by prescription acquired a title to the pro- 
‘perty, good, not only as against the service 
holder, but also against Government,so that 


Government’s power of disposition was lost. < 


This would, of course, involve adverse pos- 
session for 60 years. 

I may add that I have not deemed it 
necessary to discuss earlier rulings of this 
Court or the effect of the various Madras 
Acts [discussed by Bhashyam Ayyangar, 
‘J.,.in Gunnaiyan v. Kamakshi Ayyar (3)|— 
sail of which must be deemed to have beens 
within the consideration of their Lordships, 


hd 
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As I understand it 
our duty is to understand, as well as we 
can, and give effect to the authoritative ex- 
position of the law contained in their judg- 
ment in Venkata Jagannadha v. Veerabhad- 
rayya (1). 

Our attention was drawn to a recent de- 
cision of a Bench of this Court not report- 
ed in the I. L. R. Series, but to be found in 
Lakshminarasimham v. Venkataratnayamma 
(7). From this in so far as it deals with 
bearing of the Privy Council decision on 
the effect of a title I must respectfully 
dissent, I may incidentally remark that 
the scope and intent of Madras Act VIII 
of 1869, referred to therein, may be gather- 
ed from the premable. It would appear 
to be directed to protect the inteyests of 
kudivaramdars where the inam consist- 
ed only of the melvaram. ; 

The learned Vakil for respondents claims 


- the opportunity of showing that he has 


acquired a complete title by 60 years ad- 
verse possession. I would, therefore, call 
for a finding from the lower Appellate 
Court on the following issue :— 

Have plaintiffs acquired a title to the suit 
property by adverse possession as against 
Government ? 

Fresh evidence may be adduced. Find- 
ing will be submitted within four months, 
and seven days will be allowed for filing 
objections. 

Odgers, J.—The facts are fully set 
out in the judgment of my learned brother. 
I deal with the sole question of law raised 
in this case as to whether the decision of 
the Frivy Council in Venkata Jagannadha v. 
Veerabhadrayya (1) is to the effect that 
enfranchisement of a karnam service inam 
founds a new root of title in favour of the 
person in whose name the inam is enfran- 
chised; or whether it has a restricted appli- 
cation, 4. e„ it only exfends to extinguish 
the claims of the family of such person. 
and does not apply to the @ase of a stranger 
(as in the appeals before us). 


There can be no doubt whatever that the 
decision in Venkata Jagannadha v. Veera- 
bhadrayya (1) has affected a change in the 
law. Referring to the judgment of the 
Fall Bench in Pingala Lakshmipathi v. 
Bontmireddipalla Chalamayya (4)* reversing 
the lawaslaid down in Venkata V. Rama (5) 
their Lordships say “this procedure has been, 


‘of course, full of perplexity and that perplex- 


(1) 70 Ind. Cas, 612; 30 M. L. T. 334, 
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ity must now, if possible, be brought to an 
end.” Again their Lordships are of opinion 
that the Full Bench ruling in Pingala Lak- 
shmipathi v. Bommireddipalli Chalamayya 
(4) approving and adopting the decision in 
Gunnaiyan v. Kamakshi Ayyar (3) was 
erroneous, that the case of alarnam inam 
stands on its own footing and that the prin- 
ciples applicable thereto were propérly de- 
cided in Venkata v. Rama (5) by the Full 
Court. 

The law as stated in Pingala Lakshmi- 
pathi v. Bommireddipalli Chalamayya (4) 
was that the effect of enfranchisement was 
not to confer on the persons named in the 
title-deed any rightin derogation of those 
possessed by other persons in the inam at 
the tinte of the enfranchisement. This was 
a case of a Hindu widow who (as the Full 
Bench saye) could not have been in any 
view constituted absolute owner by the 
grant. That decision in Venkata v. Rama 
(5) is capable of the construction sought to 
be attached to it by the appellants here is 
obvious from the remarks of the Full Bench 
in Pingala Lakshmipatht v. Bommireddi- 
palli Chalamayya(4): “There are undoubt- 
edly observations in the judgments of the 
learned Chief Justice and of Brandt, J., 
which go strongly to support’ the view that 
enfranchisement involved a resumption of 
the inam by Government and a fresh grant 
in favour of the persons named in the title- 
deed.” The decision, however, finally adopt- 
ed as correctly stating the law is Ganna- 
“iyan v. Kamakshi Ayyar (3). In that case 
it was held that the enfranchisement of 
a service inam does not operate as a re- 
sumption andfresh grant by Goverement 
subject to. the payment of a quit-rent, any 
more than in the case ofa personal inam. 
The enfranchisement of a village service 
inam stands on the same footing (i.e. as 
a personal inam) as far as the family in 

“which the village office if hereditary is con- 
cerned, 

The Privy Council differs from this view’ 
and state that the law as to service and 
private inams is different and that the" 
errorin the law here has crept in owing 
to these distinctions having been confused 
_asit appeared from Narayana v. Chengalam- 
ma (2). “Their Lordships say (page 654*): 
“Tt is accordingly not to be wondered at 
that when a case of this nature was brought 


before the Courts, as in Narayana v. Chen- N 





galamma (2) already referred to, it should 
*Page of 44 M.—|Ed.] 
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have been held that the inam title-deed 
which had been granted to thé Palayagar 
in that case did not confer any new title 
and that the enfranchisement had no 
‘larger operation than as a release granted 
by the Crown in respect of its reversionary 
interest and of the obligation of rendering 
service. The decision forms no authority 
for the same principle being extended to 
the case of a karnam." This seems clearly 
to imply that in the case ofa karnam en- 
franchisement the title-deed would have 
conferred a new title. 

While thus disapproving the decision in. 
Pingala Lakhshmipathi v. Bommireddipalle 
Chalamayya (4) and Gunnaiyyan v. Kam- 
akshi Ayyar (3) the Privy Council approve 
that in Venkata v. Rama (5). “In the opin- 
ion of the Board the law of Madras was thus 
soundly stated (by Collins, ©. J., and Muttu- 
swami Ayyar, J.) and that judgment 
should not have been disturbed.” The 
facts of Venkata v. Rama (5) are set out 
in the referring judgment of Hutchins, J. 
Plaintiff's adoptive father held the karnam 
office, and died in 1870 when plaintiff was a 
minor. The defendant-appellant was ap- 
pointed kdrnam in 1877 and a year or two 
later the lands were enfranchised in his 
name as the person at the time In possession, 
He had no hereditary claim and was, there- 
fore, astranger to the family in which the 
office ordinarily ran. The plaintiff brought 
a suit to recover the lands which plaintiff 
alleged belonged to his ancestors as kar- 
nams inam. The plaintiff's claim was 
decreed by the Munsif and confirmed by 
the District Judge. On the appeal to this 
Court by the defendant the decrees below 
were reversed. 

Turner, ©. J. after discussing the, 
regulations as to the mode of selection, 
‘disqualification, etc., of holders of such 
offices says “ It may be that in some instan- 
@es the land is not the emolument of the 
office, but a reduction of the assessment. 
In sucha case the Government could not re- 
sume the land, but only deal with the assess- 
ment. But in the case before us the orders 
of the Revenue Authorities show that the 
lands are and were attached to the office, 
and though the respondent’s father may 
have improperly obtained possession of 
them, the Government was at liberty to 
resume them and toconfer them on the 
office-holder, and it did so confer them on 
the appellant through the Collector in 1877.” 
e The learned Chief Justice holds that rẹ- 
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spondent had failed to show title as he was 
not the holder of the office when the lands 
were enfranchised. If he could have shown 
that at the time of enfranchisement he 
had been appointed to the office, the Court 
could have determined whether the enfran- 
chisement in favour of the appellant could 
be supported. These observations are not 
` referred to by the Privy Council and in 
my opinion afford no ground for the sug- 
gestion that the only effect of enfranchise- 
ment is to bar the claims of the family. 

From Muttuswami Ayyar, J.s judgment 
it is clear that the contention for the appel- 
lant was (page 265*) that the title-deed gave 
him a valid title to theland. The follow- 
ing passage of Muttuswami Ayyar, J.’'s judg- 
ment was quoted with approval by the 
Privy Council (page 267*): “According to 
the law, therefore, as it stood prior to the 
enfranchisement of the inam, a right to the 
land could only be legally acquired 
through the right to the possession of the 
office, and neither the respondent's father 
northe respondent had then any vested 
interest in the office to sustain an action 
in the nature of an ejectment.” 

Also inthe judgment of Brandt, J., the 
following passage may be quoted: “ I 
think it may be taken that such lands were 
enfranchised in favour, not of the family 
generally, but of the office-holder for the 
time being, in which case they would pre- 
sumably descend, not to all the members of 
the family, but to the branch or heirs of the 
person in whose favour it was enfranchised.” 

The decision in Venkatarayadu v. Ven- 
kataramayya (6) was quoted and approved 
by the Privy Council. 

“The effect” said Collins, C. J., in that 
case “of enfranchisement was to free the 
‘lands from their inalienable character and 
empower the Government to deal, with 
them as they pleased.” 

In Dharanipragada Durgamma v. Kadam- 
bari Virrazu (8) the Court said of the Full 
Bench in Venkata v. Rama (5) “that deci- 
sion proceeded on the broad ground that 
the plaintiff did not hold the office of kar- 
nam at the time bf the enfranchisement. 
and, therefore, had no title to sue for the 

andsand that the land when enfranchised 
was at the disposal of Government and 
alienable to whomsoever the Government 
pleased. It regarded the inam title-deed 


jeer 21M. 47; 7 M. L. J. 233; 7 Ind. Dec. (N. s.) 
*Pages of 8 M-|Hd.] 
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as evidence ofia grant of the land person- 
ally to the grantee, and that was the view 
followed in the case on which the Subordi- 
nate Judge relies Venktarayadu v. Venka- 
taramayya (6).” 

So also Subbaraya Mudali v. Kamu Cheti 
(9); the right of a widow of a deceased man- 
yam service-holder was held after enfran- 
chisement (after his death) to confer a right 
not limited to that of a widow's estate. 

This decision is also quoted with ap- 
proval by the Privy Council, their Lord- 
ships saying that it was expressly decided 
as following the Full Bench decision in 
Venkata v. Rama (5). 

As against this line of decisions, Mr. 
Rajah Ayyar contends that on the Madras 
Acts, IV of 1862, IV of 1866 and VIII of 1869 
the only effect of enfranchisement’ is to 
remove the service obligation. Act lV of 
1866, preamble, states that certatn inams 
have been enfranchised from the condition 
of service and placed in same position as 
other description of landed property in 
regard to their future succession and 
transmission and by s.2 the title-deed is 
to be sufficient proof of enfranchisement. 

Act IV of 1862 is to the same effect. 

Act VIII of 1869 lays down that nothing 
in the inam deed is to destroy the rights 
of any description of holders or occupiers 
of land from which any inam is derived 
or drawn or affect the interests of any 
person other than the inam holder. By 
the preamble the doubt removed is limited 
to cases where the inam holders do not 
possess the proprietary right in the soil but” 
only the right of receiving the rent or tax 
payable to Government, etc. This seems 

_ tome to point to the well-known distinc- 
tion vested on the owners of the melvaram 
and kudivaram. None of the Acts appear 
to me to help the respondent in his 
contention. 

There is, howeyer, a case of this Court . 
reported in Lakshminarasimham v. Venka- 

,taratnayamma (7) wherein it was held by 
Spencer, J., on the authority of Act VIII 
„of 1869 that no independent title is 
created by a grant of title-deeds and that 
no title arises from the title-deed that was 
nòb already inherent in plaintiff or her 
huskand. Ramesam, J., held that Venkata 
Jagannadha v. Veerabhadrayyadl) did not 
apply to a case of conflict between the 
title of an office-holder and that of a person 
(9) 23 M. 47; 9 M. L, J. 160; 8 Ind. Dec. (N. s.) 
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other than an office-holder claiming on 
ground that he was named in the title-deed, 
as the title-deed in that case was issued 
to the office-holder. 

It appears to me from the result of my 
examination of Venkata Jagannadha v. 
Veerabhadrayya (1) and of Venkata v. 
Rama (5) that the Privy Council judgment 
went further than that. There are the 
clear words of Collins, ©. J., in Venkata- 
rayadu v. Venkataramayya (6) as approved 
by the Privy Council and also in my 
opinion the inferences to be drawn from 
the Privy Council judgment itself indicated 
above to the effect that enfranchisement 
does confer a title like any other deed of 
conveyance on the person to whom it is 
granted, and it is not necessarily confined 
to grants to persons either holding the 
office at the time of enfranchisement or 
those claiming the right to do so; though 
ordinarily no doubt as the land follows 
the office, the title would be conferred on 
the office-holder at the time of enfranchise- 
ment; with respect, therefore, am unable 
to concur in the narrow construction 
placed on the Privy Council judgment 
in Lakshminarasimham v. Venkataratna- 
yamma (T). I think their Lordships of the 
Privy Council meant to lay down a broad 
general principle and as will beseen from 
the extracts quoted, their language was 
by no means limited to the facts of the 
actual case before them. . 

I may also add that in my view the deci- 
sion in Lakshminarasimham v. Venkata- 
ratnayamma (7) as to the effect of Madras 
Act VIII of 1869, is for the reasons stated 
by me erroneous. 

J, therefore, think that the point con- 
tended by Mr. Govindaraghava Ayyar for 
appellants must succeed. 

I egree with the order proposed by my 
learned brother. 


In compliance with the order contained 
in the above judgment the Subordinate 
Judge of Chingleput submitted the follow- 


in . 

FINDIN G.—These cases have been re- 
manded by their Lordships of the High 
Court for a finding on the following issue:— 

Have plaintiffs acquired a title te the 
suit properties by adverse possession as 
against the Government’? 

2. The lands in question which are of 
„aggregate extent of 1 cawnie, originally « 


formed part of the kKarnam service inam N 
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ofthe village Kolundalur. The lands be- 
ing enfranchised in 1911, thesinam patta 
therefor was issued in favour of the 3rd 
defendant (in O. S. No. 282 of 1918), in 
whose name his father, the Ist defendant, 
had purchased them from the last 
holder of the karnam office one Munia 
Pillai as per the sale-deed, Ex. IV (copy) 
of 28th April 1905. ft would appear from 
the evidence of the plaintiff's witnesses 
Nos. Ito 4 that ever since the enfranchise- 
ment of the inam in 1911, the lands have 
been inthe possession and enjoyment of 
Ist defendant’s family and the plaintiffs’ 
case is that prior to the enfranchise- 
ment thelands had been in the possession 
and enjoyment of their family for over 
three generations. The contesting defend- 
ants Nos. 1 to 4, on the other hand, assert 
that prior to the enfranchisement also the 
lands have been in the enjoyment of Ist 
defendant since 1904, and that they had 
previously been in the enjoyment of the 
karnam Munia Pillai and his ancestors. 
Thus the issue remitted resolves itself in- 
to as to whether the plaintiffs acquired a 
title to the lands in question by adverse 
ee for upwards of 60 years prior 
to 1911. 


* $ * * x * * 


8. Thus on a consideration of the material 
evidence and the general probabilities, 
I am of opinion that the plaintiffs and their 
ancestors had been in possession and 
enjoyment of the lands for over 60 years 
prior to 1911, and that such possession not 
being shown to be permissive was adverse 
to the Government and the office-holder. 
I accordingly find on the issue remitted 
that plaintiffs acquired a title to the plaint 
properties by adverse possession as against 
the Government. 





These second appeals coming on for final 
bearing .on the 29th October 1924, after 
the return of the finding of the lower 
Appellate Court upon the issue referred 
by this Court for trial the Court deliver- 
ed the following 
.JUDGMENT.—The Subordinate Judge 
has found that plaintiffs were in posses- 
sion of the suit lands for more than 60 
years before 1911, but objection is taken 
by appellants that there is no evidence to 
support this finding. The’ Subordinate 
Judge relies on oral statements of witnesses 
that plaintiffs’ family were in possession 
fora very long period, but except for the 


_ 1922), s. 66—Reference on 
‘of. eS ee na 


“9911. O. 1988) 
statement of plaintiffs’ witness No. 1 that 


. his family was in possession for 150 years, 


‘a fact which is certainly not within his 
personal knowledge, there is no evidence 
which fixes the date of possession as early 
as 185land this is essential in order to prove 
adverse possession for 60 years. Itis not 
sufficient to prove possession for a long 
period but as pointed out by the Privy 
‘Council in Secretary of State for India 
v. Chelikanit Rama Rao (10) possession 
for the whole period of 60 years must be 
affirmatively proved. In the present case 
there is no such evidence but only evi- 
dence of long possession which the Sub- 
ordinate Judge has held to be for over 60 
years on the general probabilities. This he 
is not justified in doing and we cannot 
therefore, accept his finding. The burden 
of proof.was on plaintiffs and they have 
failed to discharge it. 

The appeals must, therefore, be allowed 
and the suits dismissed with costs through- 
out including the costs of the guardian of 
the 6th respondent in both second appeals. 

These second appeals came on for orders 
this 19th day of December on accoant of 
the 5th respondent not being served with 
notice the Court delivered the following 

JUDGMENT .—The 5th respondent is 
givenup. The second appeals are dismiss- 
ed‘as against her. 


V. N. V. Order accordingly. 


Z.K. 
(10) 35 Ind. Cas. 902; 39 M. 617; 31 M. L.J. 324; 20 
O. W. N. 1311: (1916) 2 M. W. N. 224; 14 A. L. J. 1114; 


20 M. L. T. 435, 4 L. W. 486: 18 Bom. L. R. 1007; 25 C. 
L. J. 69; 43 I. A. 192 (P. C3). 
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An income-tax ussessce had a large stock of piece- 
goods at the beginning of 192] which he had bought 
at Rs. 13-8 per piece. At the end of the year the 
value of these goods fell inthe market to Rs. 6 per 
piece. In submitting his statement to the Income- 
tax Authorities for the year April 1921 to March 1922, 
he took into aceount the fall in price inthe market 
for the whole stock in calculating his loss for the year 
though he had not sold the whole of it. Ile treated 
the remaining stock in his hand at the end of the year 
as being worth only Rs. 6 a piece and on that footing 
estimated his loss. In the next year instead of taking 
that stock as being worth Rs. 6 at which he valued it 
the day previous to the beginning of the year, he 
valued itat Rs. 13-8 again and on that footing he 
estimated his loss. On a question arising whether he 
was entitled to do so: 

Held, that the assessee, having elected in the pre- 
vious year to value his stock at the market price of 
Rs. 6 a piece for the purpose of showing his trade loss 
during that year, was not entitled in the succeeding 
year to revert to the purchase price figure as repre- 
senting the value of the goods, but was boifnd by the 
market price which he had fixed and been assessed on 
in the previous year, unless he could ghow that he 
made a mistake as tothe market-value, and that he 
was, therefore, bound to put only Rs. 6 asthe open- 
ing value of the stock for the’second year. Ip. 139, 
cols. 1 & 2.] 

Per Krishnan, J.- On an application for mandamus 
to the High Court to direct the Commissioner for 
income-tax to state a vase for the opinion of the High 
Court, the question should be so framed as tu leave to 

-the Court which afterwards hears the reference to 
decide the matter on the facts stated by the Commis- 

sioner of income-tax. It must not be put in such a 

form that taking the hypothesis involved in it, it 

would be impossible to give any answer to it except in 

one way. [p. 139, col. 2.] 

Case stated under s. 66 (3) of the Indian 
Incoma Tax Act by the Commissioner of 
Income Tax, Madras, in his letter No. 1414 
of 1924, and dated the 15th October 1924, in 
pursuance of an order of the High Court, 
dated the 15th August 1924, on the mandamus 
application of 8. Changalvaroya Chetty and 
S. Munisami Chetty. 

Mr. M. Patanjali Sastri, for the Referring 
Officer. 

Mr. Suryanarayanayya, for the Assessees, 

JUDGMENT. ‘* 

Coutts-Trotter, C. J.—This isa case 
in which my learmed brother Kumarswami: 
Sastri directed the Commissioner of Income 

° Tax to state a case for the opinion of the 

High Court, under s. 66 of the Income Tax ' 
* Act. 

The learned: Judge did something further 
which the section does not provide for; he 
fr@med the question which he supposed to 
arise from the facts as set out in dhe Com- 
missioner’s report, With great “respect to 
the learned Judge, I do not think that the 
question he framed was the real question 
raised in the case, and I think that the 


. question as he has framed it is so heset 
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with assumptions and begged questions that. 
it would be impossible to decide fairly what 
the real point in this case is by any answer 
that could be given to the highly involved 
question he formulated. 

The facts here are very simple. The 
assessees are a firm of piece-goods merchants 
in this city and. they keep their books and 
render their accounts to the income-tax 
authorities in what is known generally as 
the mercantile system of accounts. It is 
obviously very rough and ready method; 
but, itis the one that they have adopted 
and the one that the income-tax authorities 
are prepared to accept (provided they are 
satisfied with the honesty of the items set 
out) as giving sufficiently, for practical 
purposes, an accurate figure on which they 
can assess income-tax. The method is this; 
you set oud on the debit side your opening 
stock and add to that the purchase of stock 
made during the year, you then set out on 
the contra side of the account the sales 
during the year and then you add to that 
the value of the stock on hand at the close 
of the year. Then, of course, you add to the 
debit side the establishment charges and 
the’ interest, if any, paid to creditors and 
so forth during the year. I should add 
that the accepted rule is that the assessee 
in crediting the closing stock figure is to 
take either the cost price or the market 
value whichever be the less a—provision 
obviously intended to bein favour of the 
trader and which enables him more evenly 
“to distribute his loss. 

Now for the year April 1921-22 an account 
was rendered on that footing and it showed 
a trading loss during the year of one lakh 
and accordingly these people were not as- 
sessed to income-tax at all. The loss arose 
in this way. They started their year with 
12,570 pieces which were valued at what 
no doubt was.taken to be the cost price, 
‘viz, Rs. 13-8 a piece, aid at the end of 
the year there was left on their hands a 
balance of 7,573 pieces, and, in accord- 
ance with the then market rate, those pieces 
were valued down to Rs. 6 apiece. The: 
result wasa trading loss of just over a lakh 
and I ought to remark, because it has a 
bearing on what I am going to say ldter, 
that if tose goods had been put down at 
Rs. 13-8 £ piece, their cast price, there still 
would have been a trading loss of some 
Rs. 45,000, so that the assessees really stood 
‘to gain nothing if the figure of Rs 6 was” 
‘an under-valuation. Nowcomes the next, 
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year. In that year they start off their debit 
side to stock on the 18th of “April 1922, 
7,573 pieces at Rs. 13-3a piece by which 
means they work out aloss of Rs. 15,000 
and odd. The contention of the income-tax 
authorities is that the stock on the opening 
of the account must be put at the same 
value as it was put as stock left on hand 
on the other side of the previous year's 


account. That seems so obvious that one 
must scrutinize carefully what is said 
against it. 


The question framed by the learned 
Judge ends up with the statement “whether 
he should be deemed to have made a large 
profit, while, as a matter of fact, he has 
incurred a large loss’. ‘That begs so many 
questions that 1 really hardly know how 
to deal with it. The question is not whether 
aman has made a loss from the beginning 
to the end of his dealings with certain 
goods but whether he has made a loss ora 
profit during the current year’s trading, 
having regard to how he started and how he 
ended up. Ofcourse, if you had to take it, 
that he could go on year in and year out writ- 
ing off all this loss against the cost price, no 
matter how old the pieces left on hand, 
you might reach almost any result. What 
he doesisthis. He writes down at the end 
of the year his goods at the value at which 
they stand in the market, as he had to 
adopt the system of account in vogue. That 
gives him in certain cases a benefit; there 
is also always a provision.which is intend- 
ed for his benetit, that his losses in other 
branches can be set off. The principle, if 
it can be called a principle, contended for 
by the assessee would enable him, having 
cut hisloss in one vear to go on claiming 
to deduct the same loss year in and year out 
and I cannot illustrate the absurdity of that 
better than by the hypothetical case that 
I put in the courseof the argument. Sup- 
posing in the year 1921-22, the assessee had 
underwritten his loss with a firm of under- 
writers—I believe thereare under-writers who 
will guarantee tradinglosses—and at the end 
of the year he goes to his under-writers and 
says:—‘‘L bought at Rs 13 8a piece at the be- 
ginning of the year. It is now worth Rs, 6; 
Rs, 7-8 is my loss; please pay me Rs. 7-8." 
I do not know what defence the under- 
writers would have to that claim. Suppose 
that he goes again next year tothe under- 
writers, with the same purpose of having 
his trading loss underwritten, what are 
the under-writers goingto say if he ‘says 
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that the. value of the same stock is 
Rs. 13-8 a piece ? The under-writers would 
say: “We paid you yesterday a partial 
loss on the footing that these goods had 
deteriorated to Rs. 6 a piece; now you 
again value them at Rs. 13-8." Of course, 
the first observation is that no under- 
writer would accept such a valuation. If 
through accident or misapprehension as to 
the identity of the goods he got a second 
policy, and sued upon it the defence of the 
under-writers would be “gross over-valua- 
tion” and to that defence it seems to me that 
the assured has no answer. He would be 
getting more than an indemnity. I cannot 
see that the principle is in the least differ- 
ent because you are dealing between the 
trader and the Government instead of be- 
tween the traders and his under-writers. 
The question is, what in the proper mer- 
eantile sense is his loss or profit in the 
year? Appeals ad miscribordiam are 
beside the point. The question is not so 
much of law but of business common 
sense. But there is a principle involved 
which determines the legal position, and 
I think the answer is clear that, as the 
value of the stock on the 13th of April 1922 
was in fact andin truth Rs. 6 a piece, 
the assessee is not entitled ‘to reduce 
what are truthfully called his profits by 
putting the fictitious value of Rs. 13-8a 
piece onthe stock-in-trade merely because 
that was the sum he happened to pay for 
it before the year of assessment. In my 
opinion to allow this to be done would be 
to Jet the assessee ascertain not his 
profit or loss, but to debit himself with 
the same Joss on the same goodsin toto 
for perhaps a course of years. That can- 
not be permitted. If these goods had been 
valued at Rs. 6 and the market had gone 
down to say Rs. 4 he would, of course, be 
entitled in this trading year to treat the 
difference between Rs. 6 and Rs. 4 i.e. Rs.e2 
as another loss justly debited to this year. 
But in the event of the price going up 
above’ the market rate at the beginning 
of the year which. we must take as an 
accurate valuation, the difference is his 
profit. 

In our opinion the answer that we should 


return tothe question is that the assessee,, 


having elected in the previous year to 
value his stock at the market price of 
‘Rs. 6 a piece forthe purpose of showing 
his trade loss during that year, is not 
entitled in the 


+ 
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revertto the purchase price figure as re: 
presenting the value of the goods, but is 
bound by the market price which he has 
fixed and been assessed on in the pre- 
vious year unless he can show that he 
made a mistake as to the market value. 
Perhaps the simplest way of putting it is 
to say that the trader made a profit in 
this year, but it was not a profit sufficient 
to compensate him for his loss in other 
years. ` 

Each ‘party will bear his own costs in 
this Court. Costs in the lower Court will 
be paid by the assessee to the Government 
as directed by the learned Judge. Vakil’s 
fee Rs. 50 (Rupees fifty). 

Krishnan, J.—I agree with what has 
fallen from my Lord the learned Chief 
Justice in this case except that I would add 


- that the learned Judge who made the refer- 


ence was not wrong in stating what in his 
opinion was the question of law that 
should be considered in this case, for a 
reference can be directed on a point of 
law. Itis difficult, however, to understand 
what exactly the learned Judge thought 
should be decided in this case. The ques- 
tion stated by himis put in such a form 
that, taking the hypothesis involved in 
it, it is impossible to give any answer 
except in the negative. That is not a fair 
way of framing a question. It should be 
so framed asto leave to the Court which 
afterwards hears the reference to decide 
the matter on the facts stated by the Com- 
missioner of Income Tax who makes thé 
reference. 
The particular case before us is a very 
simple one. The assessee had a large 
stock of piece goods 12,570 pieces at the 
beginning of 1921, which he says he bought 
at Rs. 13-8 per piece. At the end af the 
year the value of these goods fell in the 
market to Rs. 6 per piece according to his 
own statement. If submitting his statement ` 
to income-tax authorities for the year 
“April 1921 to March 1922 (Ex. A), he has 
taken into account the falling price in the 
“market for the whole stock in calculating 
his loss for the year though he had not 
sold the stock. He has treated the remain- 
ing stock in his hand at the end of the 
year 7,573 pieces as being worth,only Rs. 6 
a piece and on that footing he has estimat- 
ed his loss, In the next year instead of 


. taking that stock as being worth Rs. 6 at 


which he valued it the day previous to the 


succeeding account toe beginning of the year he valued it at Rs. 13-8 
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again and on that footing he has esti- 
mated his loss. He contends before us 
that, in fact, he made no profit over the 
transaction taken as a whole, that is out of 
the 12,570 pieces he purchased if the total 
selling value which he realized is taken 
into consideration he has really: lost 
money. That may be so. The question is 
whether we ought to take that into consider- 
ation and hold that though he had in 
his statement of account for the previous 
year elected to treat his loss on the whole 
of the 12,000 and odd pieces by the fall in 
the market price as a loss that occurred that 
year heshould be allowed again tosay the 
next year that the real loss occurred on the 
balance stock when that stock was sold 
that year. I do not think he can be allow- 
ed to do so. The learned Vakil argues 
that ifthe loss which his clients had in- 
curred on the sale of the goods be split 
up and only the loss incurred on the stock 
which he soldin the year 1921 had heen 
taken forthe purposes of the statement 
for that year, he would still have made a 
loss for that year and the incume-tax 
authorities would not have been able to 
levy any taxon him. That may be so but 
we cannot take it into consideration at 
all. Having elected to treat his loss as 
having occurred. in the year 1921-22, he 
cannot be allowed to treat if again as a 
loss in the next year also, It will notdo 
to allow him to re-open the previous return 
and newly distribute the loss between the 
two years. It may be an advantage to 
do so inthis case but it would more often 
be adisadvantage to the assessee to do so, 
Having been allowed to treat his loss as 
one onthe stock in hand the previous 
year, he cannot be allowed again to treat 
it-as aloss on the sales in respect of the 
same*stock the next year. That is the 
only point that really arises in this case. 
-I entirely agree with the learned Chief 
Justice in the answer thathe has propos- 
ed to give to the income-tax authorities 
that we consider that they were right in 
treating the second year’s statement 
erroneous in putting Rs. 13-8 as the initial 
value of the stock he had on hand and that 
he was only entitled to put Rs. 6 as the 
value of ethat stock. This is not aecase 
really of tfe assessee having made no profit 
for the second year, for that entirely de- 
pends upon how the calculation is made. 
If he starts the second year with stock 
worth Rs, 6 the value he has put on it at 
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the end of the previous years and if h 

sells it at Rs, 8-8 as he seems ty have done 

there is manifestly a profit. a 
Y. N. V. Reference answered. 
N. H. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Cryin APPEAL No. 63, oF 1924. 
September 3, 1925. 
Present:—Mr. Wazir Hasan, A. J. ©. 
SHEO RATAN SINGH—DeErenpant 
— APPELLANT 

versus . 
Thakur RAJ ENDRA SINGH AND 
OTHERS~—-PLAINTIFFS— RESPONDENTS. . 

Patent, infringement of—Damages, award of— 
Injunction to hand over infringing articles—Order, 
whether justified. ` 

hers ina smit relating to the infringement ofa 
pateat, the Court awards damages for loss caused to 
plaintiff, an order calling upon the defendant to hand 
over the infringing articles to the plaintiff is un- 
justified. The proper order would be to order the 
defendant to destroy those articles. [p. 142, col. 1.] 

Appeal against the judgment and decree 
of the First Additional District Judge, 
Bara Banki, dated the 15th October 1924. 

Messrs. G. N. Misra and Ali Zaheer, for 
the Appellant. s 

Messrs. L. S. Misra and Bisheshar Nath, for 
the Respondents. 

JUDGMENT. —This is the defendant's 
appeal. The cause of action for the suit, 
out of which this appeal arises, was founded 
on .an alleged infringement of a patent 
granted by the Government of India to one 
George Perfect of Bara Banki for an inven- 
tion in the working of a certain type of 
a sugar-cane machine then in existence. The 
patent is described as No. 1143 of the 28th . 


_Angust 1913. The letters patent granting 


poe monopoly of the invention to George 
erfect is exhibited in its originalin this 
case and is marked as Ex. 8. The title to 
the benefit of the letters patent has devolv- 
ed upon the plaintiffs by assignment from 
George Perfect under å deed dated the 16th 
September 1922 (Ex. 11). It was alleged 
that in the months of October and Novem- 
ber 1922, the defendant-appellant, Sheoratan 
Singh, who also carries on the business 
of manufacturing and hiring out sugar-cane 


. crushing machines, infringed the plaintiffs’ 


patent in the manufacturing and hiring out 


, of such machines. The material defence to 
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this suit, with which Iam now concerned in 
appeal, was the denial of the infringement. 
The Trial Court found in favour of the 
plaintiffs and against the defendant and in 
result granted the following reliefs to the 
plaintiffs :— 
(1) Damages to the extent of Rs. 500. 
(2) A perpetual injunction prohibiting 
- the defendant from infringing the plaintiffs’ 
patent by manufacturing three roller mills 
as described in specification No. 1143 of 
the 28th August 1913 read with the amend- 
ment made on the 17th April 1916. 

(3) A further mandatory injunction that 
the defendant should hand over to the 
plaintiffs all machines in his possession or 
which have been let out by him which in- 
fringe the plaintiffs’ patent. 

(4) Costs of the suit. | 

The specification of the invention as 
described in the letters patent and as sub- 
sequently amended is in the following 
words :— 

“In a three roller sugar-cane mill of the 

- type in which the pinions are above the top 
beam of the frame and in which the 
‘driving roller has a flange, which ex- 
tends over the other two rollers, a bruising 
roller touching the driving roller and 
nearly touching the companion roller so 
that no cane guide plate between these 
rollers B and C is used or required sub- 
stantially as described.” 

Within the letters patent is included a 

plan explaining the specification. On a 
careful consideration of the language used 
in the letters patent and also of the decision 
of the Controller of Patents dated the 2156 
‘April 1914, (Ex, D-1) the construction which 
I place on the specification of the invention 
.as given in the letters patent is that the 
essence of the invention in favour of which 
the patent was granted lay in the relative 
position of the two rollers aescribed .in the 
plan C and B and stated in the specifica- 
tion as “ bruising roller...... nearly tough- 
ing the “companion roller.” The closest 
proximity of the two rollers without actual-« 
ly touching each other had the advantage 
of dispensing with what was called the- 
cane gide plate. “The intended result of 
attaching the cane guide plate was to pre- 
vent the cane from slipping out of the line 
_ of pressure created by simultaneous revolu- 
tions of both the rollers. That result was 
obtained but not in full measure. The 
bringing of the two rollers so ngar each 
- other as is shown in the plan referred tg 
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above was a new invention of attaining the 
old result. The Trial Court has found that 
the machines manufactured by the defend- 


‘ant have the two rollers in close connec- 


tion as well as the cane guide plate and that 
the latter is a mere useless appendage iu- 
tended to serve as a screen to the infringe- 
ment. 

The arguments in support of the appeal 
proceeded on three separate lines : 

(1) That the particulars of the infringe- 
ment were not stated in the plaint. 

(2)That there was no infringement. 

(3) That the relief No.2 granted by the 
lower Court was vague and indefinite and 
that the relief No. 3 was unjustified. 

As to the first line of attack, I am of opin- 
jon that the plaintiffs have stated enough in 
their plaint to disclose a cause of action 


“for the claim. It was not necessary for 


them to give more particulars of the breach 
of the patentthan what they have given in 
their plaint. The particulars of time, place 
and the manner in which the infringement 
had been made by the defendant were 
stated in the plaint. The first witness in 
the case was one of the plaintiffs. He made 
it perfectly clear in his statement as tu 
what constituted the infringement. The 
defendant fully understood all along the 
trial as to what the plaintiffs’ cause of 
action was and there is no trace on the 
record.of this case that he was atany stage 
of the litigation taken by surprise in the 
matter of the plaintiffs’ case. This argv- 
ment, therefore, fails. 

In support of the second line of argumen}, 
it was contended that the expression ‘‘near- 
ly touching” in the specification was not 
detinite unless it was coupled with a de- 
scription of the proximity of the two rollers 
by amathematical fraction, that is jth of an 
inch, It was then argued that if the inven- 
tion protected by the letters patent®lay in 
the distance between the two rollers being 


ith of an inch omly and neither more nor 


jess it was not proved that the defendant's 
machines made any encroachment on that 
invention. The fraction {th of an inch has 
been borrowed from the Controller of 
Patent’s decision to which reference has 
already been made (Ex. D-1). But the Oon- 
tæller used the fraction by way of an expla- 
natgon of the invention and admittedly it 
was not made a part of the specification 
as given in the letters patent. Ido not 
agree with the learned Advocate for the 
appellant that the essence of the invention 


ue - 


lay in the distance of one roller from the 
other being 4th of an inch only. Further the 
lower Court finds that the mill represents 
the type of mills which the defendant has 
been manufacturing and the distance be- 
tween the two rollers in that mill is only jth 
ofan inch. Iam not prepared to take a 
different view from what the learned Judge 
in the Trial Court has taken in this matter. 
The argument, therefore, must be rejected. 
Under this head it was further urged that 
the defendant’s mills have still attached 
to them the sugar-cane plate. To my mind 
this makes no difference. On the evidence 
itis perfectly clear that the retention of 
the sugar-cane plate on the defendant’s mills 
.ig a mere device to hide the infringement, 
the plate serving no purpose whatsoever. 
Asto the third line of argument, I am 
of opihion that the perpetual injunction 
granted by the lower Court is in proper 
terms and*is not open to any objection. In 
the circumstances of the case, however, 
the mandatory injunction calling upon the 
defendant to hand over to the plaintiffs 
all machines in his possession or which 
have been let out by him and which infringe 
the plaintiffs’ patent is unjustifiable. The 
plaintiffs have been granted a decree for 
damages for the loss they have suffered by 
the infringement. I find no ground for 
ordering the delivery of the defendant's 
machines to the plaintiffs. These machines 
must have caused money to the defendant 
-and thereis no reason why the defendant 
should be made to suffer further loss which 
“would, of course, ensue if he were to deliver 
these machines. This relief should, therefore, 
not be granted and in lieu thereof I order 
that defendant shall destroy all machines 
in his possession or which have been let out 
by him and which infringe the plaintiffs’ 
patent. This small alteration in the decree 
of the lower Court should not obviously 
affect the plaintiffs’ right to obtain their 
. costs of the appeal. Theyefore, except in so 
far as above indicated, the appeal fails and 
is dismissed with costs. 


N. E, Appeal dismissed. 
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CALCUTTA HIGH COURT, 

ORDINARY ORIGINAL CIVIL JURISDICTION. 

March 19,1925. | 
Present:—Mr. Justice C. C. Ghose. 
In the matter of AN ATTORNEY. 

Letters Patent (Cal.), cl. 10—Solicitor—Professional 
misconduct—Detaching client from other Solicitor— 
Disciplinary jurisdiction. 

A Solicitor ought not to detach a client from another 
Solicitor during the period of his retainer. [p. 143, 
col. 2. 

In re A Solicitor, (1915) 1 Ir. R. 152 at p. 163; relied 
on. 

It is not every reprehensible conduct on the 
part of a Solicitor that amounts to that professional 
misconduct, which entails the serious result of being 
struck ofi the roll of Solicitors, suspended, or otherwise 
dealt with by the High Court, and in respect of applica- 
tions under s. 10 of the Letters Patent the Court cannot 
be too careful in scrutinizing the materials upon which 
the jurisdiction of the Court is invoked. At all times 
it isa serious matter and the machinery of the Court 
ought not to be set in motion, except upon the clearest 
evidence of professional_misconduct. [ibid.] 


Mr. L. P. E. Pugh (with him Mr. R.C. 
Ghose), for the Petitioner. 
Mr. S. C. Bose, for the Respondent. 


JUDGMENT.—In this case the appli- 
cant, who is a Solicitor of this Court, 
applies under s. 10 of the Letters Patent for 
an order that the respondent who is also 
an attorney of this Court, may be called 
upon to answer the matters set forth in the 
application. 

The short facts are as follows:—It appears 
that the applicant attorney has been acting 
for a Muhammadan lady, Shahebzadi Mah- 
mudi Begum, in the matter of negotiating 
for and completing mortgages of properties 
belonging to a certain wakf estate, of which 
Shahebzadi Mahmudi Begum is the mutwalt, 
and in carrying out preliminary investiga- 
tions and other incidental matters connect- 
ed therewith, including the obtaining of 
necessary orders from Court sanctioning 
the raising of moneys upon such mortgages. 
It appears that in August, 1928, the mut- 
walli instructed the applicant attorney to 
flegotiate for and complete a mortgage of 
the wakf estate for a sum of Rs. 1,70,000. 
It is alleged that the said mutwalli instruct- 


_ ed the applicant attorney to advance such 


moneys as may be necessary or incidental 
in connection with the negotiations for 
and completion of such mortgage and that 
she agreed that the proceeds of the mort- 
gage to be effected were to be held as 
security for the in-pocket and out of pocket 
costs in connection with the said mortgage. 
It is alse alleged that the applicant attorney, 
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acting for the said mutwalli, obtained an 
order from the Court on the 30th August 
1923, for lgave to raise a loan of Rs. 1,70,000. 
The order of the Court had .to be modified 
to a certain: extent and subsequently on an. 
application made to this Court on the 14th 
of March 1924, a modified order in manner 
indicated in this petition was obtained. 
It is said that while the negotiations for 
a mortgage were pending, the applicant 
attorney came to discover that the said 
mutwalli had gone over to the respondent 
attorney and had through the latter obtain- . 
ed an order from Courton the 8th August, 
1924, which order, it is alleged, was in 
substance a variation of the order obtained 
through the applicant attorney on the 14th 
March 1924. The applicant attorney’s 
costs had not been paid by the mutwalli, 
although efforts were made to obtain pay- 
ment and the applicant attorney now alleges 
that the respondent attorney ought to have 
referred to him before taking up any 
retainer on behalf of the mutwalli and that 
his default in doing so calls for the interfer- 
ence of this Court under s. 10 of the Letters 
Patent, : 

The respondent attorney has filed an 
affidavit, in which he states that the war- 
rant in favour of the applicant attorney 
was executed for a particular purpose, name- 
ly, to enable the applicant attorney to act 
in the matter ofan application of the said 
mutwalli for sanction to raise a loan and 
that the applicant attorney’s retainer came 
to an end when the proceedings in that 
application terminated. He further states 
that in the circumstances set out in his 
affidavit, he was entitled to accept a retainer 
from the mutwalli, for the purpose of 
making an application on her behalf to this 
Court for sanction to raise afresh loan on 
first mortgage of the wakf property. He 
denies that the order obtained through him 
was in substance a variation of the order 
made on the 14th March 1924, and he states 
that the application. made through hin 


resulted in an order giving permission to , 


raise afresh loan-on the first mortgage of 


. the wakf properties. In these circumstances , 


the respondent attorney denies that he has 
been guilty of any improper conduct and 
submits that the grievance of the appli- 
cant attorney has no foundation whatsoever. 
Mr. Pugh, who appeared on behalf of the 
applicant attorney, has argued that there 
has been an attempt on the part of the 
respondent attorney to detach a client from. 
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the applicant attorney duririg the period of 
his retainerand that the respondent at‘orney 
in dealing with the mutwalli, who had 
already retained the applicant attorn: y, has 
not acted with that caution which as þe- 
tween members of the Solicitor’s branch of 
the profession would be considered proper. 
As an abstract proposition it cannot be 
questioned that a Solicitor ought not to 
detach a client from another Solicitor dur- 
ing the period of his retainer; it is only 
necessary for me to state my respectful 
concurrence with the view expressed by the 
Lord Chancellor of Ireland in the case of 
Inve A Solicitor (1). But in this case I 
have got to determine whether on the facts 
set out before me there has been such 
professional misconduct as to attrect to 
itself the disciplinary jurisdiction of this 
Court under s. 10 of the Letters Pafent. It 
is to be remembered that it is not every 
reprehensible conduct (I desirè to guard 
myself from being understood to say that 
there has been any reprehensible conduct 
on the part of the respondent attornevi that 
necessarily amounts to that professional 
misconduct which entails the serious result 
of being struck off the roll of Solicitors, 
suspended, or otherwise dealt with by the 
Court, and I desire to state that in respect 
of applications under s, 10 of the Letters 
Patent the Court cannot be too careful in 
scrutinizing the materials upon which the 
jurisdiction of the Court is invoked. At 
all times it is a serious matter and the 
machinery of the Court ought not ‘o be 
set in motion, except upon the clearest 


‘evidence of professional misconduct. Í 


desire tosay that having scrutinized the 
materials before me, I find that there is a 
singular and striking lack of all materials 
which would justify a reasonable man in 
making an application of this nature. While 
one may sympathize with the applicant 
attorney in his annoyance or irritation, it is 
a very different pgoposition to say that the, 
respondent attorney has been guilty of 
misconduct. In the circumstances of this 
case I find no trace of misconduct on the 
part of the respondent attorney and I must, 
therefore, dismiss the present application 
with costs. 

N.B. Application dismissed. 

(1)¢(1915) 1 Ir. R. 152 at p. 163. e 


iji ° 
' .° MADRAS HIGH COURT. : 
Civit Reviston Petition No, 1027 or 1923. 
‘April 22, 1925. 

Present :-—Mr. Justice Ramesam. 
KALLUKUTTY PARAMBATH 
PERACHAN—INsoLvent-DEBTOR— 

PETITIONER - ; 


versus `> 
PUTHEN. PEETIKAKKAL KUTTIALI— 
CREDITOR—R&ESPONDENT, 

Provincial Insolvency Act (V of 1920), ss. 4, 27— 
Debtor's petition for adjudication under old Act—New 
Act in force on date of disposal of petition—Procedure 
applicable—Time for applying for discharge—Failure 
to apply within time—Notice to cr es on annul- 
ment. 

- In the case of a debtor filing a petition for being 
adjudicated an insolvent under the Provincial Insol- 
vency Act (II of 1907), and the petition coming on for 
disposal after the new Act (V of 1920) coming into 
force, the procedure applicable is that under the new 
Act and fot the old one. It is, therefore, competent 
to the Court on making an order of adjudication to 
fixa period within which the insolvent should apply 
for a discharge. Where he does not so apply within 
the prescribed time, it is competent to the Court to 
annul the order of adjudication. [p, 144, col. 2; p. 145, 
col. Lj 

It is not open to the insolvent to contend that an 
order of annulment of adjudication is invalid merely 
because of want of notice to the creditors. [p. 145, 
col. 1.] Ng: cant 

Petition, under s. 75 of the Provincial 
Insolvency Act V of 1920, praying the High 
Court to revise an order of the District 
Court, South Malabar, dated the 25th 
October 1923, in CO, M. A. No. 62 of 1923, 
preferred against that of the Court of 
the Principal District Munsif, Calicut, 
dated the 31th July 1923, in Insolvency 
Petition No. 1 of 1920 (Miscellaneous Peti- 


tion No. 582 of 1923). 


Mr. N. A. Krishna Iyer, for the Peti- . 


tioner. 

Mr. T..S. Visvanatha Iyer, for the Re- 
spondent. 

JUDGMENT.—In this case the insol- 
vency petition was put in on the 8th of 
January 1920 and the petitioner was ad- 

-judicated an insolvent og the 4thof June 
1920. Meanwhile, Act V of 1920 had come 


‘into force on the 25th of February 1920. 2 


At the time of adjudication, the Court 
fixed one year as the period within which 
he should apply for discharge. 
was based obviously under s. 27 of Act V 
of. 1920 as the old Act III of 1907 containgd 
no such provision. He not having applied 
within ome year, the District Munsif of 
Calicut annulled the ordér of adjudication 
and the District Judge of South Malabar 
affirmed the order of appeal. The present 
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revision petition. before me.is against the 
order of the District Judge. - ` 

It has been contended before, me that, 
as the petition was filed under tfe old Act, 
the petitioner obtained a vested right to 
an unconditional order of discharge and 
the District Munsif's Court had no juris- 
diction to impose a condition that discharge 
must be applied for within one year under 
s. 27 of the new Act. It is true that in 
Chhatrapat Singh Dugar v. Kharag Singh 
Lachmiram (1), the Privy Council held thatë 


. where an application under the Insolvency 


Act complies with all the conditions speci- 
fied by the Act the.petitioner is entitled to 
an order of adjudication and the dismissal 
of his petition amounted to an abuse of 
the process of Court. But Ido not see how 
this decision helps the petitioner. For 
some reason or otherthe petition did not 
come on for final disposal before the 25th 
of February and by the time it did so come 
on the new Act had come into force, 
What order should be passed on the insol- 
vency petition seems to me to be a matter 
of procedure and it cannot be said that. 
by the mere filing of a petition under the 
old Act the petitioner acquired a vested 
right toa particular kind of order which 
cannot be affected by the new Act. The 
order actually passed was a perfectly proper 
-order under the new Act. It may be that, 
if a condition was improperly annexed it 
may be ignored as.a nullity [vide, Ram 
Chandra Neogi v. Shama Charan Bose (2)] 
but I do not see any way to hold in this 
case that the condition was improperly 
annexed or was passed without jurisdiction, 
I do not see how the remarks of Macleod, 
C.J. in Laxmi Bank Limited v. Ramchandra 
Narayan (3) help the petitioner. All that 
was said in that case was there was no 
material difference between Act IIT of 1907 
and the Act of 1920 in the matter of what. 
was required to be proved before it is 
decided that the petitioner had a right to 
pfesent his petition. Nor does the decision 
in Atyapuraju v. Veeva Venkatakrishnayya 
(4) help the petitioner. It isnot decided 


(1) 39 Ind. Cas. 788; 44 O. 535; 21 M. L. T. 36; 15 A. 
L. J. 87; (1917) M. W. N. 100; 32 AL L.J. 1; 19 Bom. 
L. R. 174; 25 Ô. L. J. 215; 21 0. W. N. 497; 10 Bur. L. 
T 25; 44 I A. 11 (P. 0). ” 

@) "21 Ind, Cas. 950; 190. L. J. 83; 180. WN, 
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3) ) 67 Ind. Cas. 238; 46 B. 757 at p. 760; 24 Bom. ea 
R. 292; (1922) A. I. R. (B.) 80. N 

(4, 72 Ind. Cas. 483; ALM. L. J. 393; (1923) M. WN 
«195; 18 La W. 35; (1923) A. IR. (M.) 462, : 


(O41. Ë. 1085] JAPAN TRADING do. LD. v. SECRETARY oF STATE FOR INDIA, 


in that case that, when a petition was 


filed under the old Act and when the new- 


Act had cohe into force by the time the 
petition comes on for disposal, the eld Act 
ig applicable and not the new Act. What 
was held there was that a creditor’sright 
to apply for adjudicating his debtor an 


insolvént based onan alleged fraudulent - 


transfer by the debtor had become barred 
tinder the old Act and, therefore, that the 
new Act could not revive the barred right 
atid thé District Court had no power under 
s. 78 of Act V of 1920 to excuse the delay 
so as to revive the barred right. This pro- 
eseds on a well-known and perfectly intel- 
ligible principle that a new Act cannot 
revive. a right barred under an old Act. 
This decision does not, therefore, help the 
petitioner [see also Pulpati Hanumaya 
v. Ravuri Ramuyya (5)]. My conclusion is 
in accordance with the decision in Rangiah 
Chettiay v. Annaswamy Alwar Ayyangar (6), 
where itis observed that any orders passed. 
undeér the old Act or rights obtained there- 
tndér will be unaffected by the new Act. 
In the present case we have neither. 

A sécond point raised by the petitioner 
is that the adjudication should not be 
annulled without notice to all the creditors 
and hs relied on a decision in In the matter 
of Rajnarayan Pal (7). In that case the 
petition for annulment was filed on the 
gtotnd that the insolvent had come toa 
séttlemient with all his creditors and ob- 
jection was properly taken for the Official 
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tions which arise in the course of insol- 
vency may be dealt with by the Court for 
the purpose of doing complete justice and 
in such a case a second appeal lies tothe 


‘High Court on a question of law. It, 


therefore, seems to me that the revision 
petition is not competent. 

The result is the petition is dismissed 
with costs. 

V.N. V. 


N. H, Petition dismissed, 
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Negligence means the absence of such care or skill 


- as it was the duty of the defendant to use towards the 


Assignee that notice should be given to all . 


the creditors having regard to the nature 
of the ground bùt I do not see how that 
décision applies here. Even if it does, it is 
for the creditors tocomplain. They have 
not chosen to appear and oppose the an- 
tiulment int all the three Courts. I take it 
they are apparently satisfied with the 
annulment. Anyhow I do not see how this 
objectiéri can be taken by the petitioner. 
I may add that a preliminary objection 
Was takén that the revision petition does 
#i6t lie as dn appeal lies under s. 75 (D 
proviso. As I Have come to a conclusion 
against thé pétitioner. on the merits, it may 
_ not be necessary to deal with this objection, 
but [think the objection is well-founded. 
The words “of any nature whatsoever” 
in s.4 of the néw Act show that all ques- 
ue Ind. Cas. 270; dk M. L. J. 126; (1921) M. W. 
(6). 79 Ind. Cas. 408; 18 L. W, 836; (1923) M, W, N. 
B40; (1924) A. LR. (Mi) 368, ; b 
(ty 13-B: L, R, App, 25, 
10 


plaintiff. [p. 147, col. 1] 

“Wilful neglect” means that the neglect was on the 
part of a person who was not only a free agent but 
who was conscious of the consequences which were 
likely to ensue from his act or omission, or was 
recklessly indifferent as to such consequences and that 
ifhe had not been so indifferent, he would have known 
what the consequences would be. [p. 149, col. 1] 


What is negligence or the requisite absence of care ° 


in any particular case must depend on the circum- 
stances of that cass. [ibid.] 

A Railway accident which is caused by the neglect 
or misconduct of the servants of the Railway Ad- 
ministration does not fall within the mzaning of “an 
unforeseen. event or accident” within the meaning of 
Lt Da as used in Risk Note Form “B.” [p.150, 
col. 1. e 

Mr. Kimatrai Bhojraj, for the Plaintiffs, 

Captain C. C. Lewis, for the Defend- 
ants | 

JUDGMENT.—The plaintiffs consign- 
ed 291 bales of cotton from Montgomery oni 
the North Western Railway to Karachi on 
the terms contained in the Railway Risk 
Note Form B. They received delivery of 
one hundred bales and were informed that 
the remaining 191 bales were smashgd and 
lost in a Railway accident, and that the 
Railway Administration were, therefore, not 
liable to make good the loss, They have 
igstituted this suit for recovery of 
Rs, 65,560:3-0 as the value of the 191 bales 
; 


dwe 


not delivered. The Risk Note has becn 
duly approved by the Governor-General in 
Couneil under the provisions of s. 72, cl. (2) 
(b) of the Indian Railways Act 1X of 1890. It 
provides for carriage of goods at 1educed 
rates in consideration of the consignor 
agreeing to hold inter alia the Railway 
Administration free fiom 1esponsibility for 
any loss, or damage or deterioration 10 such 
goods from any cause whatever, whether 
such loss, damage, etc., be caused before, 
during or after transit, subject however, to 
the exception that the Railway Adminis- 
tration shall continue to be liable for only 
the loss of a complete consignment due to 
any one of the following causes :— 

(a) wilful neglect of the Railway Ad- 
ministration; 

(b) wilful neglect of their servants; 

(c) * theft by their servants. 

This exception is again subject toa pro- 
viso thate“wilful neglect” shall not include 
(a) loss by firé, (b) robbery from a running 
train, and (c) any other unforeseen event or 
accident. 

There is no dispute as to the cause of the 
Railway accident referred to in the defence. 
Ow February 23, 1924 when the “100 Down” 
goods train carrying the bales in suit was 
passing over a bridge between Mahesar and 
Pano Akil Railway Stations the boiler of 
the locomotive engine attached to the train 
was blown off the frame work and the frame 
work of the engine and several wagons were 
thrown off the rails into the nullah down 
below the bridge and telescoped. There 
was serious loss of life and property. The 

“engine driver and firemen were burnt to 
death and a number of coolies working on 
the bridge were either killed or seriously 
injured. The inquiries instituted by the 
Railway Authorities disclosed that the 
locomotive was in a dangerous condition 
abdeunsafe for work when it was sent out 
for work from its shed at Rohri and that 
one Woodward the Eugopean boiler-maker 
whose duty it was to make a quarterly in- 
spection of the boilers of all the locomotives 
stationed in that shed, and particularly to 
examin the stays of boilers of all locomo: 
tives which were liable to corrosion owing 
to the action of steam, and water, to make 

eriodical reports of the condition of ethe 
Poileis and to stop locomotives from ework 
found byehim to be unsafe, had neglected to 
do his duty for over twenty-two months, 
that the cause of the accident was the giv- 
ing way of the correded crown stays which 
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held the crown plate of the boiler in posi- 
tion, thereby causing an explosion, and the 
bursting of the boiler. He was put on his 
trial and convicted by the Sessions Court, 
Sukkur, under ss. 304-A, 337, 338, Iudian 
Penal Code, for criminal neglect of duty 
resulting in loss of life and injury to per- 
sons, and also under ss. 465 and 471, Iuaian 
Penal Code, for fabricating documents 
after the accident with the object of saving 
himself from the consequences of his crimi- 
nal neglect of duty. On appeal to this Court 
in the exercise of its High Court Jurisdic- 
tion his conviction was upheld. The judg- 
ment of the Bench of this Court was de- 
livered by me. 
With the object of avoiding the same 
evidence being re-called, the plaintiffs have, 
onthe one hand, admitted that the 191 
bales were lost as the result of this accident 
and the Railway Adminstration have, on © 
the other hand, admitted that the accicent 
was due to the negligence of - Woodward 


ting to make a quarterly report and (in omit- 
ting) to stop the boilerin question from gving 
to work:” (vide the written admissious of 
the Solicitor for the Railway dated April 
27th, 1925). By consent my judgment in 
Woodward's case has been put in as 
Ex. 5, and the facts as found in the judg- 
ment have not been challenged. Both 
parties have relied on it in support of their 
case, f 

Two questions have been argued, firstly, 
what is the meaning to be attached to 
“Wilful neglect,” and secondly, do the 
facts as found in Woodward’s case amount, 
to such wilful neglect. 

On the one hand it has been contended 
that “wilful neglect” means nothing more 
than negligence in law or that want of care 
which a man under similar circumstances 
would take of his own goods as laid down 
ins. 151 of the Indian Contract Act. It is 


‘urged that the epithet “Wilful” merely in- 


dicates that the person guilty ofsuch neglect ` 
was a free agent at that time. On the other 
hand it is said that ‘“ Wilful” connotes some- 
thing more than want of care under similar 
circumstances. It signifies that the peison 
guilty of neglect was not only a free agent 
but that he was conscious of the conse- 
quences of his act or omission or was reck- 
lessly indifferent about such consequen.. 
ces. Ag will presently appear, the fact, 
of this Case are so patently clear that there 
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can, be no doubt that whatever meaning be 
attached to the expression “wilful neglect”, 

Woodward was guilty of such neglect. The 
discussion at the baron this point “has, there- 
fore, been purely academic. As the ques- 
tion is constantly coming up, it would be 


as well for me to express my opinion on the - 


point. It is well-settled that both under the 
English and the Indian Law of Torts, negli- 
gence means the absence of such care or skill 
as it was the duty of the defendant to use 
towards the plaintiffs: Vaughan v. Taff Vale 
Ry. Co. (1), Winterbottom v. Wright (2), Le 
Lievre v. Gould (3), Cavalier v. Pope (4) and 
Malone v. Laskey (5). In the celebrated case 
of-Coggs v. Bernard. (6). which ‘contains the 
first well-ordered expositions of the English 
Law of Bailments, Lord Holt distinguished 
between different degrees of negligence cor- 


‘responding to the degrees of care incumbent 


on the different kinds of bailees. In ac- 
tions based on the contract, the ascertain- 
ment of liability of depending on the differ- 
ent degrees of negligence has since elicited 
much discussion and a great variety of 


opinion. The Indian Statutory Law has,” 
So far. 


however, abolished tħis distinction. 
as we are concerned, whether an action is 
based in tortor on contract, to use the words 
of Willies, J., in Vaughan v. Taff Ry. Co. 
(D), “negligence i is the absence of care ac- 
cording to the circumstances”. It is urged, 
and not without reason, that the expression 
“wilful neglect” 
so as to introduce afresh the distinction be- 
tween the. different degrees of negligence 
in. another form or be made a substitute. for 
gross or culpable or any. other kind or form 
of negligence. Gross negligence, according 
to the dictum of Lord’ Cranworth in Wilson 


v. Brett (7) approved: of by Willies, J.,in - 


Grill vy. General Iron Screw Colliery Co. (8) 
is Caney negligence with a vituperative 


(3) agi 4 ‘tot: 62 L. J.Q p 353; 4 R. 274; 68 
LT, 626 41 W , R. 468: 57 J. P. 48. 
ooh (1996) a. ©. 428; 75 L. J. K. B. 609; 95 L. T. 65: 


o G2 K, B. 141; TL J. K. B. 1134; 97 L. T. 
t; 23 T-L. R. 399. 
(9) (1790) 2 Ld. Hains 909; 1 Sm. L. O. (llth Ed.) 
173 at p. 191; 92 E. R. 107. 
a at DIA. & W. 113; 12 L Ex 264; 152 E. R. 


are S 35 L. J. c. P. 32latp. 330; 10. P, 600; 
7? Jur. (N. s.) 727; 14 W, R. 893, 
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In Sheppard v. Midland Railway 
(9) Lush, J., had made similar observations 
with regard to “wilful negligence” He says: 
“Wilful ‘neglience i is only negligence—as has 
been said of ' gross negligence, —with a vitup- 
erative adjective beioreit. It is negligence 
aiter all, whether you call it “Wilful' 
‘gross,’ ‘ordinary’, or use any other ad- 
jective”. Reliance has also been pines 
on the following dictum of Bowen, L. J., 
Young and Harston’s Contract (10), wile 
dealing with the meaning to be attached to 
“wilful default” on the part of the vendor 
of property in the conditions of sale :— 


“The term ‘ wilful default’ —though one in’ 


common use in such contracts—is notaterm 
of art, and to pursue authorities with a view 
to defining for all time what is its meaping 
in a contract like this appears to me to 
press citation far beyond the point at 
which it ceases to be useful. Default isa 
purely relative term, just like negligence. 
It means nothing more, nothing less, than 


1 


not doing what is reasonable under the: 


circumstances—not doing something which 
you ought to do, having regard to the 
relations which you occupy towards the 
other persons interested in the transaction. 


The other word which it is sought to define - - 


is ‘wilful.’ That is a word of familiar use 
in every branch of law, and although in 
some branches of the law, it may havea 


special meaning, it generally, as used in ` 
Courts of Law, implies nothing blameable, : 


but merely that the person of whose action 
or default the expression is used, isa free 
agent, and that what has been done arises 
from the spontaneous action of his will, 
It amounts to nothing more than this, 
that he knows what he is doing, and in- 
tends to do what he is doing, and is a free 
agent.” 

“The argument that the object of havirty 
a spevial contract is to further limit the 


liability of a Railway Company to some ` 


‘hing less than that of an ordinary bailee, 


“and that e effect of interpreting “wilful 


neglect” as “ want of care under the cir- 
ah ane ' simpliciter would ‘be to render 


“the Railway Company liable to the same 


‘extent as anordinary bailee, has been met 
by the,plea that this form in the first place 
limits tne lability ofa Railway Company 
‘to-the loss of whole packages, and “n the 
second place shifts the onus on the con- 

(9) (1916) 114 L. T. 515 at p. 517; 85 L, J. K, B. 


83 
fo) (1886) 31 Ch. D. 168 atp. 174; 54 L, 
mes 63 L, T.-187; 34 W, R. 84; 50 J. P, 245, Toon, 
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signor to prove such want of care notwith- 


standing the provisions of s. 76 of the 
Indian Railways Act to the contrary and 
that these limitations are a sufticient 
consideration for payment of reduced 
fares, 
tosome of the decided cases where suits 
have been decreed against Railway Com- 
panies on proof of want of care simpliciter 
without reference’ to the fact whether the 
deliuquents whose acts or omissions were 
eomplained of were conscious of the con- 
sequences of their acts or omissions or 
acted with reckless indifference to such 
consequences. With all due respect to the 
learned Judges who hold a contrary view, 
I am of the opinion that ‘ wilful” does not 
merely denote that the delinquent was a 
free agent. The very expression “neglect” 
or “ negligence’ indicates that the delin- 
quent Was a free agent. “Neglect” has 
been defined by Pattison, J., in King v. 
Burrell (11), “the omission to do some duty 
which the party is able to do.” Inability to 
perform an act or being prevented from the 
performance of an act by superior force is 
not neglect. The adjective “wilful” as 
indicating that the delinquent was a free 
. agent, would render its use superfluous. It 
has, in my opinion, a pertinent significance 
and a special meaning attached toit. In a 
somewhat similar form of special contract 
to carry. goods on payment of reduced rates 
at “owner's risk” used by the Railway 
Companies in the United Kingdom, there is 
a provision rendering the Railway Com- 
panies liable for “wilful misconduct. This 
expression has been the subject of judicial 
interpretation. In Lewis v. G.W. fy. Co. 
(12), the argument that “wilful” was used 
simply and solely to indicate that the act 
or omission complained of “was not acci- 
demtal, did not find favour with the Court, 
and, at page 211*, Brett, L. J., observed that 
“those. two terms *({wélful and conduct)’ 
together import a knowledge of wrong on 
the part of the person who is supposed to 
be guilty-of the act or omission,” and the 
learned Lord further pointed out, that such 
knowledge on the part of the person mis- 
conducting may. be gathered from the. 
nature of the act or omission and that if 
his acter omission is such that every. body 
must kifow that it is likely to endanger or 
(11) (1840) 12 Ad. & El, 460 at p. 468; 4 P. & D. 207 
L: J. Q. B: 337; 4 Jur. 1109; 113 E. R. 886. 
(12) (1878) 3,.Q. .B. D. 195; 47 L.J. Q.B. 131; 37 Le 
T. Td, 26 W. R. 255. ae 
Page of (1875) a [AN 8, DESIA “e 
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My attention has also been drawn - 
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damage the goods, then he may be presumed’ 
to have known the consequences of his 
act. In Grahamv. Belfast and Northern 
Counties Railway Co. (13) Johnson, J., de- 
fined “ wilful misconduct "in such special 
contracts as “ misconduct to which the will 


-is party as contra-distinguished from acci- 


dent,” and is “far beyond any negligence, 
even gross or culpable negligence” and fur- 
ther stated thatit “involvesthata person wil- 
fully misconducts himself who knows and 
appreciates that it is wrong conduct on his 
part...to do, orto fail, or omit todo({asthe case 
may be) a particular thing, and yet inten- 
tionally does, orfails or omitsto do, it, or per- 
sists in the act, failure oromission regardless 
of consequences.” In Forder v.G. W. Ry. Co. 
(14), Lord Alverston observed that he was 
prepared to adopt the definition of Johnson, 
J., with aslight addition, and the addition 
suggested by him is“ or acts with reckless 
carelessness not caring what the result of 
his carelessness may be” and said that the 
dictum of Brett, L. J., in Lewis v. G. W. Ry. 
Co. (12) led to the same conclusion. The 
addition suggested by Lord Alverston has 
been interpreted by Lush, J., in two sub-. 
sequent rulings, Norrisv. Great Central 
Railway Co, (15) and Sheppard v. Midland 
Railway (9) as meaning “ reckless indiffer- 
ences to what the result may be.” The 
definition of "“ wilful misconduct "given by 
Lord Alverston and as interpreted by Lush, 
J., may be accepted as the proper indicia of 
rendering an English Company liable. 
The present Risk Note B was amended in 
1907. The old Risk Note was in more 
drastic terms. It.relieved the Railway 
Companies from all responsibility irrespec- 
tive of any neglect, default or misconduct 
on their part or the part of their servants, 
Moheswar Das v. Carter (16), Tippanna v. 
Soulhern Maratha Ry Co. (17), Balaram 
Harichand v. Southern Mahrata Ry. Co, 


(18), Hast India Ry. Co. v. Bunyad Ali (19), . 


Toonya Ram v. East India Ry. Co (20},. 
Mulji Dhanji Sett v. Southern Mahratta Ry. 


(13) (1901) 2 Ir. R. 13; 6 Tr. L, R. 6, 

(14) (1906) 2 K. B. 532; 74 L, J. K. B, 871; 53 W. R. 
574; 93 L.'T. 344; 21 T. L. R. 625, 

(15) (1916) 114 L. T. 183; 85 L. J. K. B, 285n; 22 T 
L. R. 120. 

(16) 10 O. 210; 12 ©. L. R. 122; 5 Ind. Dec, (N. 8.) 
141. a 

(17) I7 B. 417; 9 Ind. Dee (x. 8) 272. ; 

(18) 19 B. 159; Chitty's S. ©. O. R. 422; 10 Ind, Deo. 
(x. s.) 107. 

(19) 18 A. 42; A. W.N, (1895) 159; 8 Ind. Dac. (N. 9.) 

3 hee ele 


732. 
(20) 20 C, 257; 7.0, W. N. 370 | 
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Co. (21) and Ganesh Flour Mills Co. v. G; 
I, P. Ry. Cq (22). This old form afforded 
a much greater protection to the Railway 
Companies than was warranted under the 
circumstances and the object of amending 
it was evidently to render the Railway Com- 
panies liable- for, certain grave derelictions 
of duty on their part and on the part of 
their servants, and very probably to bring 
this form of contract in conformity with the 
similar form used by the English Com- 
panies. 

Why the expression “wilful neglect” 
was substituted for “ wilful misconduct” 
may be surmised, and was probably due 
to the fact that unlike the English Com- 
panies the liability of the Indian Companies 
is that of ordinary bailees and not that of 
common carriers, and that “neglect” was 
. thé more appropriate expression. I can 

gee no reason why the same meaning should 
not be assigned to the epithet “wilful” 
when applied to “neglect” and as indiéat- 
ing that the neglect was on the part of a 
person who was not only a. free agent but 
who was conscious of the consequences which 
are likely to ensue from his act or omission 
or was recklessly indifferent as to such con- 
sequences, and that ifhe had not been so 
indifferent hewould have known what the 
consequences would be. This is not intro- 
ducing afresh the distinction between differ- 
ent degrees of negligence or want of care. 
What is negligence or the requisite absence 
of care in any particular case must depend 
on the circumstances of that case. Every 
such absence of care does not-render the 
` Railway Company lable. But only when 
the delinquent knew what the consequences 
would be, or could, if he had not been 
recklessly indifferent, have known them, 
the Railway Company are liable. The line 
of demarcation may not in certain cases be 
distinct butit is appreciable. ; 

In Madras and Southern Maharatta 
Ry.Co. v. Mattai Subba Rao (23), where 
a coolie had placed a leaking package 
ofacid which had leaked on his shoulder 
and burnt his coat, on a bale of piece goods 
and had thereby damaged its contents, 
Sheshagiri Ayar, J., said that the “act of the 
coolie was ‘wilful’ in the sènse that he 
must have known that the corrosive sub- 

144M. L. J. 396. 


: g 
22) 4 Ind. Cas 907; 
1908 


(23) 55 Ind. Cas. 75 È 43-M. RIF; (1920) ta W. 
198; I1 L, W, 358; 38 M. L. J. 360; 28 N. Tu, T, 49, 


15 P.L. R. 1909; 113 P. R 
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stance would cause injury to the article 
over which it was thrown’. Whether under 
the particular circumstances of that case this 
inference as to his knowledge should have 
been drawn or not, is another matter. 
Onthe facts as found by mein Woodward's 
case there can beno doubt that Woodward 
knew what the consequence of his neglect 
of duty would be, or at any rate he acted 
with reckless indifference to such conse- 
quences. The fire box is the beart of an 
engine. Ifit isnot properly attended to, 
it can only result in serious consequences, 
The flat top of the fire box of this particular 
locomotive was of copper and was stayed to 
the crown plate of the boiler by 192 stays. 
These stays when new were about l4 inches 
in thickness. They were liable to corrosion 
and required watching. Stays commonly 
become corroded and require to be cleaned 
with a chisel toremove the encrustation to 
find out how deep the corrosion has pro- 
gressed. This work is entrusted to an ex- 
perienced boiler maker who is placed in 
charge of each shed where the locomotives 
return for rest, and fur cleaning up after 
work. The inspection of the stays is so 
important that there are specific rules re- 
quiring a boiler-maker to examinethe stays 
of all ranning engines once at least in every 
quarter and to report their condition. A 
neglect to inspect the .stays of another 
locomotive had to the knowledge of Wood- 
ward resulted in its boiler being blown off, 
A special circular had been issued by the 
Railway Authorities in December 1928, only 
a couple of months before the blowing of the’ 
boiler of the locomotive in question, warn- 
ing the boilder-makers of the serious conse- 
quences of such neglect of duty, and this 
circular was duly brought to the notice of 
Woodward, but he appears tu have dene 
- nothing. He was transferred to this,shed 
about twenty-two months before the acci- 
dent, and during, all this period he had 
neglected his duty. Seven quarterly reports 
,of this and all other boilers of the different 
engines housed in this shed were over- 
. due. The minimum average thickness ‘of 
the stays for purposes of safely according 
to expert evidence is 7/16th of an inch, The 
condition of the hoiler after the explosion 
showed thatten stays were completely gone 
and others were very badly corrogfed, their 
average thickness having been reduced to 
less then 5/16th of an inch. The cause of the 


Ne explosion was the stays giving way. The 
state in which the stays were found spoke’ 


ta 


160. 


, result from his neglect of duty in not ex- 


‘aMining the stays for a period of over | 


, twenty-two months. 
|. The plaintiffs have, therefore, discharged 
the onus placed on them of proving that the 
Joss of the goods in question was due to 
“the wilful neglect of a servant of the Rail- 

,way Administration. 
.., Fhe learned Solicitor for the defendant 
has relied on the proviso to the exception 
‘in the Risk Note. He has in his turn con- 
‘tended that the loss of the goods was due to 
,& Railway accident and the Raiway Admi- 
| nistration are, therefore, protected from liabi- 
lity. The proviso, however, does not refer 
to what is ordinarily known as a “Railway 
_ :accident”, but it refers to “an unforeseen 
‘event oraccident”. The use of the expres- 
-Bion “‘accident'’ by itself involves the idea 
-of something fortuitous and unexpected, 
.and moreso when it is coupled with and 
-preceded by the words “unforeseen event” 


‘as in the present case. In law “an acei- - 


dent” is generally intended to mean either 
“vis major,” i. e, an inevitable casualty or 
ithe act of Providence, or else an unforeseen 
eyent, misfortune, act or omission which is 
not the result of any negligence or mis- 
‘conduct of the party relying on this plea. 
Story.on Equity Jurisprudence, p. 78; Hals- 
bury's.Laws of England, Vol. XIII, para. 26. 


A Railway accident which is caused by 
-the neglect or misconduct of the servants 
of the Railway Administration does not 
therefore, fall within the meaning of “an 
unforeseen event or accident”. It is no 
doubt true that the exception purports to 
PI the Railway Administration from 
iability for loss by fire or by robbery from 
à runing train though such loss or robbery 
has been caused or made possible by wilful 
- neglect of the servants of*Railway Adminis- 
tration, and the persons who were responsi- 
ble for the draft of the Risk Note may possi- 


bly have intended to exempt the Railway 


Administration from liability for loss result- 
ing under unusual circumstances such as a 
Railway accident though caused by wilful 
neglect and to provide for liability only for 
loss whick ordinarily results from theneglect 
of servant$ who actually deal with the goods 
bailed. I am, however, not prepared to read 
into the proviso the words which do not 
appear thereor to attach any meaning to 
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_ for, themselves, . It is inconceivable that. 
, Woodward was not fully conscious of the . 
, Serlous consequences which were likely to - 
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the expression “unforeseen event or acci- 
dent” which it does not ordinarily bear. 

lf the Railway Administration wish to. 
protect themselves against loss arising out 
of such extraordinary or unusual circum- 
stances, itis for them and their legal advisers 
to revise the proviso and give expression to 


“their intentions in clear and unambiguous 


terms. Ihold that the defendant is liable to 
make good the loss resulting to the plaintiff 
-by the non-delivery of the 191-bales- in suit. 
With regard to the value of the 191 bales 
not delivered, it has been proved that the 
103 bales were of superior quality known 
asthe American cotton grown in the Punjab, 
and that 838 bales more were of the superior 
‘desi quality grown in the Punjab. The 


‘plaintiffs have claimed the value of these 


bales at the rate of Rs. 700 per candy, 
for American cotton, : and Rs, 560-per. 
candy for desi cotton according to -the 
‘market rates prevailing here onthe date of 
February 23, 1924, the date on which the 
bales were lost. Mr. Kimatrai has admitted 
that the proper mode of calculating their 
value would be according to the market 
rates prevailing on the date when the gacds 
-should in the ordinary course have arrived 
-here. From the evidence of Mr. Panas, the 
.Assistant Manager of Messrs. Ralli Brothers - 
it appears that the market rate of American 
-cotton on February 28, 1924 was Rs. 64 80 
per maund or Rs. 602 per candy and 
of the superior desi cotten was Rs. 55 
per maund or Rs. 513-5-4 per candy. To 
this isto be added a certain amount for 
-brokerage - and weighing charges which 
the plaintifis would have had to pay in 
order to ascertain the cost of the bales to 
them if they had bought the bales in the 
open market. It also appears from his evi- 
dence that it takes generally twenty-four 
hours for each one hundred miles to bring 
down the goods from up-country and that 
if this accident had not taken place on the 
Jrd at Pano Akil, the goods would have been 
available for : elivery to the plaintiffs here 
on or about February 27th. The market 
rates for cotton on February 27 are not 
available though there is evidence that the 
market was on the decline and that the 
rates prior to the 27th were much higher 
than the rates prevailing on February 28. 
The Assistant Manager of the plaintiffs has 
given evidence as to the actual cost of 
these bales, ancl according to him, it appears 
ethat thé plaintiffs paid Rs. 721 per 
candy for American cottonand Ra. 501 per. 
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candy for the dest: cotton. Taking the 
whole evidence into consideration I think 
it will not be unfair to both the parties if 
I fix the market rate of American cotton 
at Rs. 606 per candy and of desi cotton at 
Rs. 516 ‘per candy The amount in suit 
has, therefore, to be accordingly reduced. 
There will, therefore, be a decree for the 
plaintiffs for Rs. 53,803 (Rupees fifty-three 
thousand eight hundred and three only) 
with interest at six per cent. per annum 
from dateof suit till payment and costs on 
the amount found due, 
PLB A, 
Z. K, 


Suit decreed, 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No 118 or 1923. 
January ly, 1925. 
Present:—Sir Victor Murray Coutts-Trotter, 
Kr., Chief Justice, and Mr. Justice Krishnan. 
P. RAMIAH AND Co.—PLaintirrs— 
APPELLANTS 
VETSUS 


T. R. SADASIVA MUDALIAR AND OTHERS 
— DEFEND NTs — RESPONDENTS. 

Vendor and purchaser—Shortage in goods delivered 
Damages, suit for, by purchaser—Defendant 
unable to recover compensation from his own seller 
Liability of defendant, whether affected—Limitation 
Act (IX of 1908), Seh. I, Arts. 62, 96—Common mis- 
take, money paid under—Limitation—Starting point. 

In a suit for damages for shortage in goods sold by 
the defendant to the plaintiff, the defendant cannot 
escape liability on the ground that the seller from 
whom he himself purchased the goods as being of full 
quantity had become insolvent, and that as he him- 
self had lost his chance of getting compensation for 
shortage from his seller, he should not be called upon 
to pay for shortage to his buyer. |p. 153, col. 1.] 

K. M. P. R. Farm v. Official Assignee of Madras, 70 
Ind. Cas. 751; 43 M. L. J. 142; 16 L. W. 75; (1922) M. 
W. N. 498; (1923) A. I. R. (M.) 17, distinguished, 

Standish v. Ross, (1819) 3 Ex. 527; 19 L. J. Ex. 185; 
154 E. R. 954; 77 R. R. 715, relied on. 

Where in a contract of sale of goods by bales, botê 
the vendor and the purchaser believe that the bales 
contain a particular quantity of goods, but it is sub- 
sequently found that there is a mistake, the bales 
containing only a lesser quantity, the excess price 
paid is clearly money paid by mistake, and Art. 96 of 
Sch.I tothe Limitation Act applies. The starting 
point of limitation in sucha case is not the date of 
delivery but the date when the mistake was discover- 
ed. [p. 152, col. 1; p. 153, col. 2.] 

Per Coutts-Trotter, C. J.-—In all cases where some- 
thing turns upon a mistake, or concealment of fact by 
the fraud or deceit of the other side, the time from 
which limitation must bz taken to run is always the 


time when it was brought to the plaintiff's fnowledge e 


2 there had been a mistake or a fraud. [p. 152, col, 
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Appeal from the judgment of Sir Walter 
George Salis Schwabe, Kr., Chief Justice, 
dated the 25th of October 1923, passed in 
the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court, in ©. S, 
No. 174 of 1922. 

Messrs. V. Radhakrishnayya and Venkata- 
seshayya, for the Appellant. 

Messrs. T. D. Srinivasachart and T, 
Chakravarty Iyengar. for the Respondents. 

JUDGMENT. 

Coutts-Trotter, C. J.—In this case 
the appellants bought some bales of grey 
shirtings from one Krishnaji Kesari Mull, a 
Bombay merchant. They sold them to the 
plaintiffs and then they went through a long 
chain of changing hands and, in the end, 
some 7 or 8 months after the bales had been 
sold, it turned out that some ofthem were 
short bv 10 pieces; that is to say, whereas they 
purported to contain 60 pieces they in fact 
contained only 50. 

The learned Chief Justice, my predeces- 
sor, who tried this case found on the evi- 
dence before him that. although only 3 
bales had been opened, the reasonable con- 
clusion of fact was that the shortage ex- 
tended to the other 5 bales which were 
exactly of the same size, appearance and 
description and, with that finding, which 
the learnad Judge was entitled to come to, 
we do not desire to interfere. There was 
evidence to support it and one knows that 
to rip up a bale for the purpose of count- 
ing the contents has a most damaging 
effect upon its value in the market, 

There are only two points really argued, 
and they are both points of law. It appears 
that the defendants were unable, when the 
mistake was found out, to have recourse to 
their sellers because the sellers had gone 
bankrupt. They may not be able to get a 
dividend. That being so, reliancee was 
placed on a judgment of this Court to 
which I was a parèy [K. M. P. R. Firm v.. 
Official Assignee of Madras (1)] in which the 
efacts were the converse. There had been an 
over-delivery of 14 pieces, a delivery which 


-was thonght to be one of 7,000 pieces but 


really turned out to be of 7,014 pieces. We 
there held thatone of the persons in the chain 
wigs not accountable to his immedia‘e seller 
heng se he, in good faith, had passed all the 
7,014 pieces to his immediate leuyer, all 
parties heing of the belief that they really 
were only 7,000. Rightly or wrongly we 

(1) 70 Ind. Cas, 751; 43M. L J. 142; 161, W, 75; 
(1922) M. W. N. 493; (1923) A. L R, (M) 17. 


e 

ye 

held there and. it may be, we expressed the 
proposition in too general terms that in 
such cases redress could be had by the 
plaintiff ouly if he was able to show that his 
goods which were not covered by the con- 
tract, namely, 14 extra pieces, were in the 
possession of the defendant or that the de- 
fendant had had the benefit of them. But 
in Standish v. Ross (2), it was ‘held that it 
was unnecessary to plead any such circum- 
stance: “It is quite true I have your money. 
in my hands but unfortunately you paid 
them thinking you owed the money. I 
have gone and spent it on aluxury.” That 
was held-in Standish v. Ross (2) not to be 
ananswer to theclaim. But it seems to us 
that that case has no application. whatever to 


acase like the present where the converse is ` 


the fagt, where the seller has failed to 
deliver to the buyer that which he con- 
tracted to deliver; and it is unaffected by 
the fact that the unfortunate buyer has 
been held liable to a third person and the 
still more lamentable fact that the unfor- 
tunate seller has got a remedy back only 
against an insolvent person a risk to which 
every commercial man is liable. f 
Then a point is raised about limitation. 
It is said that this case falls within Art. 
62 of the Limitation Act, because it is a case 
of money had and received to the use of 
the plaintiff. No doubt, ifone were draw- 
ing a pleading in an English Court in the 
approved Bullen and Leake style, after 
setting out the facts which after all, is the 
real function of a pleading one would end 


up by saying “the money claimed is money ` 


had and received to the use of the plaint- 
iffs’. But it does not follow that that 
Article is exhaustive, because a later Article, 
‘Art. 96, provides for a special case of money 
had and received to the plaintiff's use. It 
runs as follows:— 

e 


“For relief on the When the mis- 


Ap take becomes 
: ground oi mis- | 3 HER known to the 
plaintiff.” 


It specifies that the time when limitation 
begins to run ia such a case is when the 
mistake becomes known to the plaintiff. It 
seems to me that the special Article myst 
override the general provisions of Art. 
62 and d¢hat it fixes a time when’ the 
plaintiff's “cause of action depends upon 
the fact that he was mistaken, as differ- 

(2) Sai 3 Ex. 527; 19 L, J. Ex, 185; 154 E. R. 954; 
77 R. R. 715 


? 
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ent from the time when the mistake was 
ascertained; or, as | suppose, in eertain cases 
it may be that you would have to qualify 
that by saying “the time when the plaint- 
iff ought to have discovered his mistake 
if he used reasonable diligence’; How- 
ever, we are not concerned with that here, 
because, having regard to the known habits 
and customs of the piece-goods market 
here, I.do not think any Judge would 
venture to say that 8 months was too long , 
a time for the gocds to be passing fiom 
hand to hand in their wholesale slate as 
bales. It is a well settled principle on 
which the English Courts have acted for 
centuries that, in all cases where some- 
thing turns upon a mistake or concealment 
of fact. by the fraud or deceit of the other 
side, the time from which limitation must 
be taken to run is always the time when 
it was brought to the plaintiff's know- 
ledge that there had been a mistake or 
a fraud. We, therefore, think that the 
learned Trial Judge was right on all tha 
points in this case and that the appeal 
must be dismissed with costs; but there- 
will he this modification of the decree 
and Mr. K. S. Krishnaswami Iyengar has 
very wisely accepted it because, after all, - 
it is apparently rather a bard case—that 
is, the time from which interest is to be 
taken to run is not the initial short de- 
livery but the time when the demand 
was made upon the defendants by the 
plaintiffs, i. e. the 24th April 1919. The 
decree will be modified to that extent; 
otherwise the appeal will stand dismissed 
with costs. 

Krishnan, J.—I agree with the learn- 
ed Chief Justice that this appeal fails. 
The first point taken on the facts 
of the case is that it has not been proved 
that all the 8 bales in each of which a ~ 
shortdge of 10 pieces is claimed by the 
plaintiff, contained only 50 pieces each and 
not 60. It is said that it is only as regards 
_3 bales the shortage has been properly 

proved as they were opened and the pieces 

actually counted, but as regards the other 
“bales there isno doubt whatever that the late 
learned Chief Justice is right in the view he 
took that they should be taken as shown 
to have contained only 50 pieces each. One 
of the bales opened for the purpose of 
finding out whether the 6 bales left in the 
hands of Motilal contained only 50 pieces 
each or 60, was taken at random as a sample 
bale from the lot and it was found, to con- 
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tain only 50 pieces. That evidence is quite 
sufficient to*justify the finding as regards 
all the 8 bales. The fact of the shortage is 
thus established. 

The next question is one of law based 
on the ruling of the learned Chief Justice, 
then Mr. Justice, Courts-Trotter, and Mr. 
Justice Ramesam in K.M. P. R. Eirm v. 
Official Assignee of Madras (1). That case 
has now been explained by the . Chief 
Justice; it does not really apply to the 
facts of the present case, and it is, there- 
fore, unnecessary to consider how far that 
case overstated the law. I should, how- 
ever, not be taken as agreeing to the state- 
ment of the law in that case, for I am 
inclined.to think there is a little over state- 
ment in it. 

. Reference has been made to Baylis v. 
Bishop of London (3)and Newall v. Tom- 
linson (4). It is, howeyer, unnecessary to 
pursue this matter further as the facts of 
this case are quite different from the facts 
of those cases. It is said that, because the: 
seller from whom the defendant purchased 
the goods hecame insolvent, the defendant 
has lost his chance of getting his money 
from the seller and, therefore, he should: 
not be called upon topay for shortage to 
his buyer. There is no authority. cited to 
show that this doctrine is correct. 16 was 
the misfortune of the defendants‘that their 
seller has become insolvent. Whether he 
became an insolvent after the defendants 
got notice thata claim was going to be 
made against them by the plaintiffs or not, 
_is not very clear. For, if the insulvency 
happened only afterwards it will be clearly 
defendant's own fault if they did not take 
. steps in time to recover what they would 
have been entitled to claim from their 
seller, However that may be, we are not 
concerned with the question. It is clear 
that the defendants aré bound to return 
the price whichthey received for the 1Q 
pieces in each of the 8 bales in which there 
was a shortage. Pat 

The last question argued is one of limita- 
tion and itis one of some difficulty. It is 
contended that Art. 62 applies to the case. 
I do not see how that Article can be ap- 
plied, for it refers to money had and re- 
ceived by the defendant fur the plaintiff's 
use. It does not refer to a case like this 

where money hal been paid under a mis- 
(3) (1913) 1 Ch. 127; 82 L. J. Ch. G1; 107 L, ©, 730; 57 
S. J. 96; 29 T. L R. 59. : 
(4) (1871) 6 O. P. 405; 25 L, T. 382. 
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take of fact and is now sought tobe recovered 
on the ground that it was so paid. Both 
the parties believed that the bales con- 
tained 60 pieces each and the price was 
paid and received on that footing; it was 
subsequently found out that there was a 
mistake, there being only 50 pieces in each 
of the 8 bales. The excess price paid is 
clearly money paid by mistake and Art. 96 
applies as the late learned Chief Justice 
has held. I agree, therefore, that the bar 
. by limitation does not arise on the facts 
of this case. The appeal will be dismissed 
with the modification of the decree pro- 
posed as regards interest. 
Coutts-Trotter, C. J.—I should just 
like to add that, at the time I and my 
brother Ramesam decided the case of K. V. 
P. R. Firm v. Ojjicial Assignee of Madras (1) 
Baylies v, Bishop of London (3) was not 
cited to usand I should like to °consider 
that case further before expressing any 
‘final opinion as to the correctness of our 
decision in K. M. P. R. Firm v. Official 
Assignee of Mudras (1). 
vV. N, V. Appeal dismissed with 
N. H. modification of decree, 


. 


BOMBAY HIGH COURT. 
ORIGINAL Oivit Jurispicrion APPEALS 
Nos. 38 anv 51 or 1925. 

August 7, 1925. 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
PARASHURAM D. SHAMDASANI— 
PLaiN1IFFS—APPELLANTS : 

: VETSUS 

Tue TATA INDUSTRIAL BANK, 

Lrp.—Drrunpants—ResronpEnts. 

e Costs~-Chamber summons adjourned to hearing— 
Costs, award of—-Review of taxation—- Proeedure— 
Discretionary charges--Taxing Officer, duty of— 
‘Principles applicable. 

Whena Chamber summons is adjourned to he dealt 
with by the Judge at the hearing of the action, the 
simmons becomes merged in the hearing and vosts 
relating to the summons are in the discretion cf the 
Trial Judge [p. 155, col. 1] è 

No increase of charges,can be allowed on'a review of 
taxation over those charged in the bill of costs. jilid.) 

Ona review of taxation itis open to the party 

eobiecting to the taxation to show that the Taxing 
Officer erred on a question of principle or has omitted 
e to take into consideration all those matters which he 


= 


s 
4 


154 
is required to take into consideration. The Taxing 
Officer is not at liberty to lay down a scale for dis- 
cretionary charges which is out ofall proportion for 
the work done. [p. 155, col. 2; p. 156, col. 1 

| Charges in respect of instructions for brief are only 
discretionary in witness actions. They are principal- 
y intended to cover the trouble and expense incurred 
in collecting evidence for the trial of an action. 
Nothing beyond a nominal charge is allowed for 
instructions in matters which are heard on affidavit. 
The reason is that all the materials for preparing the 
brief have already been charged for. Under the 
tules of the Bombay High Court the charge for in- 
structions on motion is discretionary, but the charge 
for instructions in Chamber matters is not discretion- 
ary. [p. 156, col. 1.] 

In order to enable the Taxing Officer to exercise 
his discretion where large sums are charged for in- 
structions it is necessary that attorneys should give 
him all the necessary particulars so that he may be 
able to decide what is reasonable to be allowed. [p. 
158, col. 1.] 

The Taxing Officer should deal himself at first hand 
with the discretionary charges and he should dis- 
courage any tendency on the part of attorneys to 
enter into “their bills amounts far in excess of what 
they expect to be allowed, because they are afraid 


that whatever they charge a reduction will be made. [p. , 


158, cols. 1 & 2.] | 
There is no reason why an individual who files a 
suit against a powerful and wealthy corporation like 
a Bank ora Railway Company should have to pay 
costs on a higher scalesimply because his opponents 
are- wealthy and powerful and defeat would be more 
disastrous to them than ifthey had been companies 
of little importance. To some extent the importance 
of the result of the action may affect the question of 
costs, but proper attention must be paid to the 
difficulty or triviality of the points raised, and the 
existing means of knowledge in the hands of the 
defendants to meetthe attack. The Taxing Officer 
must have some sense of proportion, and must form 
some idea of the actual work done and the actual 
time taken by the attorneys in preparing the brief, 
with a view to awarding them reasonable remunera- 
* tion for the work done, having regard also to the other 
charges made in the bill for particular items of work. 
[p. 159, col. 1.] : j 
Sir Chimanlal Setalvad (with him Mr. 
Kanga, Advocate General), for the Respond- 


ents. 


e JUDGMENT. 

Macleod, C.J.—These appeals arise 
from the taxation of the bill of costs of the 
first and sixth defendants which were order- 
edto be paid by the plaintiffs under the 
decree in Suit No. 3643 of 1923, and can be 
dealt with in one judgment. i 

The plaint was ‘declared on August 29, 
1923. The first defendant and defendants 
Nos. 2 to 5 filed their respective written 
statements on September 21. The sixth de- 
fendant filed his written statement on 
September 20. The first and sixth defend- 
anis filed their affidavit of documents on 


September 22,1923, Thereafter, on October ° 
4, the plaintiffs took out a summons return- 3 
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able on October 3, for a supplemental: 
affidavit. ° : 

The suit had already been fixed for hear- 
ing for October 3, 80 the Chamber Judge 
directed that the summons should be dealt 
with by Pratt, J., on whose board the suit. 
had been placed for hearing. The summons: 
was not adjourned for hearing in Court. 
When the suit was called on Pratt, J., first 
disposed of the plaintiffs’ application for. 
further discovery, and delivered judgment. 
rejecting the application on October 8. The. 
suit was then adjourned as part-heard to 
November 12. It cameon again on Novem-. 
ber 19, and was heard op various days until. 
November 29, when judgment was reserved, 
It was delivered on December 14. 

The first and sixth defendants brought in 
their bills of costs for taxation. , 

The items relating to the summons for 
further discovery, including items for Coun-. 
sel's fees, were placed in a separate column, 
and an argument arose before the Taxing. 
Officer on the question whether the fees to. 
Counsel could be allowed as costs of the. 
summons as Counsel had not been certified: 
under rule 505. The Taving Officer held’ 
that the Chamber Judge did not dispose of. 
the summons but referred it to the Trial 
Judge. Various other objections were raised. 
and disposed of, but before the allocaturs 
were signed the plaintiff applied for a review: 
under r. 529. The plaintiffs’ objections were 
then heard andthe Taxing Officer issued 
Lis certificate on September 20. 

The plaintiffs’ application for a review of. 
taxation came on before Kemp, J, on Feb-, 
ruary 16, 1924, when Counsel for the defend- ` 
ants agreed to apply to Mr. Justice Pratt 
to certify for Counsel on the Chamber sum- 
mons. The other objections of the plaintiffs 
were then heard, judgment being reserved 
until, the application to Pratt, J., had been 
heard. On March 12, Counsel appeared be. 
fore Pratt, J., on a notice of motion issued by 

efendants Nos. 1 to 6. The Judge said: 
“There is no question that the summons 
was a fit one for Counsel. Accordingly I 
make the motion absolute with costs. The 
costs payable under the judgment shall 
include costs of Counsel.“ On April 9, 
1925, Kemp, J., delivered judgment on the 
review of taxation. The first objection of the 
plaintiffs was with regard to the allowance 
of refreshersto Counsel at the hearing of the 
summons. The Judge held that the Taxing 
Officer hadno power to allow such refre- 
shers, but against this disallowance he in- 


“ereased the brief fee of twenty gold mohurs 
‘allowed by the Taxing Officer to thirty. The 
-costs of one conference with Counsel held on 
“November 26, 1923, were disallowed. All 
: the other objections raised by the plaintiffs 
«were disallowed. The plaintiffs were order- 
-ed to pay four-fifths of the costs of the first 
cand the sixth defendants respectively. The 
‘pldintifis have appealed against the order 
-of Pratt, J., passed on March 12, and against 
‘the order of Kemp, J., passed on April 9.: 

* The T: xing Officer was right in allowing 
-fees to Counsel for arguing the questions in- 
-volved in the summons of October 1. But it 
-seems Strange that the position, when a sum- 
‘mons is adjourned to be dealt with by the 
‘Judge at the hearing of the action, has not 
“been understood. The summons became 
‘merged in the hearing, and the question 
‘whether the defendants should file a further 


affidavit of documents was a question to be, 


‘dealt with as one of the questions arising at 
the hearing. The costs relating to such ques- 
tion were at the discretion of the Trial Judge. 
There was no necessity todraw up aseparate 
order, as the defendants were not ordered to 
make further affidavits, the costs relating 
to the-question of discovery could have 
been dealt with in the decree. 

I think then that Kemp, J., was wrong in 
allowing the defendants tomake an appli- 
cation to Pratt, J., He should have held that 
the Taxing Officer was right in allowing 
Counsel’s fees as part of the costs of the 
summons. There is no necessity, therefore, 


. to consider whether the order of Pratt, J., ` 


“was wrong; only as the motion before him 
should never have been made, the appeal 
against that part of the order which directs 
the plaintiffs to pay the costs of the first 
and sixth defendants must be allowed with 
costs. 

The defendants have not cross objected to 
the decision of Kemp, J., disallowing refre- 
shers to Counsel when the question of furthey 
discovery was argued. But on the footing 
that costs were payable as costs of a sum- 
mons the Judge was wrong in increasing the 
brief fte from twenty‘to thirty gold mohurs, 
thus diminishing the effect of his disallow- 
ance of the refreshers by ten gold mohurs. 
No increase of charges can be allowed ona 
review of taxation over those charged in 
the bill of costs. As a matter of fact to 
dllow twenty-five gold mohurs on the brief 
plus twenty’as fee for brief on the sammons 
was wrong. All thatshould have been al- 
lowed was -twenty-five gold mohurs on the 
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brief and fifteen for a refresher on the 9th 
and the taxation must be altered according- 
ly. There is another minor objection of 
the plaintiffs to the allowance of the charges 
for instructing Counsel in Chambers on 
October 1. Strictly speaking. these costs 
could not be allowed as Counsel was 
not certified. If Kemp, J., had realized the 
effect of his order which put an end to 
the proceedings as proceedings in Cham- 
-bers, he might have certified Counsel for 
the application before him instead of making 
the costs costs in the summons, but consider- 
ing the order passed by Pratt, J. I am not 
prepared to hold that those charges should 
be disallowed. With regard to the feesallow- 
ed to Counsel on the brief for hearing which 
were allowed at thirty and twenty-five gold 
mohurs for senior and junior Counsel res- 
pectively with refreshers of fifteen and 
thirteen gold mohurs, the plaintiffs object 
to trefreshers above ten and eight gold 
mohurs being allowed Itcertainly appears 
tous that the fees to Counsel have been 
allowed ona very liberal scale. The case 
wasno doubt of considerable importance 
to the defendants, but as I shall point out 
later it cannot be possibly said that it was 
a case of extra difficulty. Still we are not 
prepared to differ from the Judge on this 
point. 


I now come to the plaintiffs’ objection to 
the three items charged for instructions in 
both bills: 

(1) Rs. 125 allowed on the brief to show 
cause against the notice of motion. E 

(2) Rs. 3.0 allowed on the brief to show 
cause against the Chamber summons. 

(3) Rs. 3,000 allowed on the brief for the 
hearing. 

(4) (5) and (6). Similar items in the bill 
of the sixth defendants. 


J 
The defendants object to our dealing with 
those items in any way on the ground 
that we have no jurisdiction in questions of 
quantum. 
It would be very strange if the Court had 
mo jurisdiction at all to deal with discre- 
tionary charges. Even the Judge admits 
that it is open toa party objecting to show 
that the Taxing Officer erred on a question 
of p»inciple or has omitted to take into 
consideration all those matters whêch he is 
required to take*into consideration. I 
should go further and say that the Taxing 
*Offcer is not at liberty to lay down a scale 
„for discretionary charges which is out of 


e 
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all proportion to the work done. High 
Court, r. 521 (1) says :— 


“No costs are to be allowed on taxation 


which do not appear to the Taxing Officer’ 


to have been necessary or proper for the 
attainment of justice or defending the 
rights of the party or which appear to the 
Taxing Officer to have been inéurred 
through overcaution, negligence, or mistake, 
merely at the desire of the party.” 

. That must apply to taxation between 
party and party only. 


Rule 522 says :— 

“In dealing with fees or allowances, which 
are discretionary, the Taxing Officer in 
exercise of such discretion shall take into 
consideration the other fees and allowances to 
the attorney and Counsel, if any, in erespect 
of the work to which any such allowance 
applies, the nature or importance of the 
suit or matter, the amount involved, 
the interest of the parties, the fund or 
‘persons to bear the costs, the general con- 
duct and cost of the proceeding . and all 
other circumstances,” 


In the table of fees for attorneys and 
parties attached to the High Court Rules 
at p. 397 instructions for brief (including 
perusing: papers and examining witnesses) 
whether on final disposal at first hearing, 
settlement of issues, final trial or on motion 
are discretionary. Now, it has been gener- 
ally recognised that the Courts in India 
“will follow the decisions of the English 

. Courts in matters of taxation and it follows 
that the Taxing Officer should follow as far 
as it can be ascertained the practice observ- 


“ ed in England. From the precedents of bills 


of costs in Bannehr and Porter’s Guide to 
Costs it can be seen that instructions for 
brief are only discretionary in witness 
actiens. They are principally intended to 
cover the trouble and expense incurred in 


.. collecting evidence for the trial of an action. 


Nothing beyond a nominal charge is allowed 
for instructions in matters which are heard 
on affidavit. The reason is that all the 


materials for preparing the brief have al-. 


ready been charged for. It may be said that 
under our table of fees the charge for in- 
structions on motion is discretionary, 
but the,charge for instructions in Gham- 
ber matters is certainly not discere- 
tionary. It is not easy to find in the 
reports cases in which the quantum of dis- 


cretionary charges are mentioned and con- ° 
sidered, but in Duke of Beaufort v. Earl. , 


[91 I. 0, 1088) 


of Ashburnham (1), the Court thought that 
a charge of £ 105 for instructien even in an 
action in which thirty witnesses had been 
summoned and intricate questions were 
involved was unusually high, considering 
that £ 121 had been allowed for making 
abstracts and‘copies of documents which in 
reality formed the instructions in the brief, 
but after consulting the Taxing Master, it 
refused to interfere. In Hill v. Peel (2) 
and two other cases, the taxation of the 
costs in three Parliamentary petitions was 
considered. In two cases the Master allowed 
100 guineas for instructions for brief and 
in the third, the Penryn case, 150 guineas 
including preliminary expenses. The report 
mentions that in the Southampton case, the 
brief was very voluminous and contained 
instructions for the examination of eighty- 
five witnessesand the Master was asked te 
reconsider his taxation on the ground that 
the allowance was. insufficient. In the 
other cases the decision of the Taxing 
Master was upheld. The important point 
to notice is that in such a heavy matter as 
a Parliamentary petition, in which a large 
number of witnesses had to be collected 
and their proofs taken, far less was allowed 


_to the Solicitors for instructions than in the 


case before us. 

In Slingsby v. Attorney-General (3), 8 
petition was presented by a Charles 
Eugene Slingsby, an infant, by his next 
friend seeking to establish that he was the 
Jawful child of ©. H. R. Slingsby and 
Dorothy Slingsby, and that he was, there- 
fore, tenant in tail male in remainder ex- 
pectant on the death of his father of the 
Slingsby estates. The petitioner was 
successful at the trial, but the Judgment 
in his favour was reversed by the 
Court of Appeal which decided that the 
costs of the parties cited in both Courts 
should be paid by the next friend. The 
Dill of costs brought in for taxation by the 
Solicitors of the parties cited contained 
(inter alia) two items to which objection 
was taken. One was an item of £1,365 
which was brought in as a lump sum in 
respect of “instructions for brief and the 
other was an item of £ 3,890 in respect of 
payments to American lawyers. The 
Registrar had allowed £735 for the first 


1) (1833) 7 L. T. 710; 13:0. B. (N. s., 598; 32 L. Je 
ot. oO dur. (x. s.) 822; 11 W. R. 287; 143 B. Re 
237; 134 R. R. oa irs ‘ 

(2) (1870) 5 O. P. 172. i 

(3) (1918) P. 233; 87 L. J. P. 146; 119 L, T3 104, 
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item’ and £1,993 for the second. The 
next friend took out a summons to review 
the taxation which was heard before Cole- 
ridge, J., who affirmed the decision of the 
Registrar. The next friend appealed. 

Swinfen Eady, L. J , said at page: 238*:— 

“The Registrar has dealt with that (the 
item of £1,365)...by allowing £735 as a 
lump sum for the charges. Objection is 
taken to his taxation, and he deals with it 
in this way is hisanswer: ‘I have carefully 
considered this case which, in my opinion, 
was an extremely difficult and complicated 
one, and I am of opinion that the sum I 
have allowed isa proper figure. That is 
the whole answer to the objection. IJ think 
itis well settled that the Court will not 
interfere with the exercise of a discretion 
by a Taxing Master where he has not acted 
upon any wrong principle or applied any 
wrong consideration. The allowance to be 
made,for ‘instructions for brief’ is a matter 
peculiarly within the discretion of the 
Taxing Master, and, as was said by Bucklay, 
L., J. in In re Estate of Ogilvie (4): “On 
questions of quantum the decision of the 
"Faxing Master is generally speaking final. 
It must be a very exceptional case in 
which the Court will even listen to an 
application to review his decision.” That 
is the practice. The decision of the Taxing 
Master is not absolutely final even ona 
question of quantum. Jor instance, a large 
sum might be allowed, but from the very 
fact of, the amount the Court might see 
that the Master, in arriving at so large a 
sum, must have acted on awrong principle 
or have taken something into consideration 
which he ought not to have done. It douht- 
less requires an exceptional case to call for 
the interference of the Court, but exceptional. 
cases do occasionally arise. In the present 
case, in my opinion, the bill has been,im- 
properly made out, and the Registrar has 
not had before him the proper materials, 
upon which he could reasonably exercise 
his. discretion.” 


Then at page 240*, the learned Lord 
Justice says:— 

“In my opinion, the heading ‘Instructions 
for brief’ is.intended to cover those items, 
the nature of whichis thus stated by Master 
King, in his book on Costs on the High 
Court Scale, at pages 37, 38: ‘A summary 
statement in the bill carried in for taxa- 


e 
Ma (1910) P. 243 at-p. 245; 79 L. J. P. 113; 103 L. T. 
$, x 
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tion of the details of the matters to which 
regard is to be had under this item... 
greatly facilitates the task of arriving ata 
proper allowance.” ‘Then he refers to Hill 
v. Peel (2): “The length of the documents 
perused (in cases in whicli perusal has 
not previously been charged), the names of 
the witnesses wha have been attended, the 
places to which journeys have been made, 
with the time occupied in each, and the 
amount of the travelling expenses, should 
be stated.’ If those details are given in 
the billit enables the Master to form a 
considered judgment as to the sum which 
is proper to he allowed underthe heading 
‘Instructions for Brief.’ 


And Bankes, L. J., said (page 244*):— 

“If I could besatisfied that the Registrar 
had dealt with these questions on the right 
principle I would not for one momant inter- 
tere or attempt to interfere with the exer- 
cise of his discretion, however. much I 
disagreed with the result at which he had 
arrived, but it appears to me manifest on 
these materials that the Registrar has pro- 
ceeded upon an entirely wrong principle... 
The next point is this: The bill under the 
heading of ‘Instructions for Brief’ is made 
out,in a way which did not present to the 
Registrar materials upon which he could, 
in my opinion, properly exercise his dis- 
cretion.” 


Then, after pointing out that the bulk 
ofthe work had been done in America by 
American lawyers which had been sepa- 
rately paid for, the judgment proceeds 
(page 246*):— 

“Any work that remained to be done in 
this country by the Solicitors, either in 
respect of the necessary preparation for 
the taking of the evidence on commission, 
or after that evidence had been returhed 
in relation to the preparation for trial, 
would properly be matters which the Regis- 
trar was entitled to take into consideration 
bf he was directing himself properly, if I 
may use that expression, which is, I suppose, 
another way of saying if he was acting on a 
right principle. If these were the only 
matters it seems to me very difficult for 
himeto have come to the conclusion that 
the case was an extremely difficult and 
complicated one; and that again Yeads me 
to the conclusion that he has not had the 
materials which would enable him to direct 
this mind to the real points, but that, in 
the absence of the materials which would 

7 R a 


*Pages of (L018) Pel Ed] 


m 


2: bd 

158 
have kepthim within a right principle, he 
has allowed himself to consider generally 
the nature and the importance and, from 
some points of view, the complicated 
character of the case.” 

It would appear that the answer of the 
Registrar to the objection to his charges for 
instructions, which was in much the same 
terms as the answer of the Taxing Officer 
in. this case, was not considered satisfactory. 

So, in order to enable the Taxing Officer 
to exercise his discretion, where large sums 
are charged for instructions, it is necessary 
that attorneys should give him all the 
necessary particulars so that he may be 
able to decide what is reasonable to be al- 
lowed. The particulars given in the bills 
before uscan afford but little information. 

The’next question is whether the Taxing 
Officer has made a proper attempt in this 
case to exercise his discretion. We have 
consulted the Taxing Master and the As- 
sistant Taxing Master to ascertain the 
practice in the office and explain the figures 
in the margin of the bills. It appears that 
the bills are first checked with regard to 
out of pocket expenses charged for and are 
then taxed provisionally in the taxing 
office by a taxing clerk. Apart from the 
charges which are according to scale he 
also taxes provisionally in pencil the dis- 
cretionary charges. Wedo not think this 
practice is to be commended. Nowin these 
bills itis a most remarkable coincidence 
that in all the discretionary charges the 
Taxing Officer has adopted the suggestions 
‘of the taxing clerk. The taxing clerk evi- 
dently works on some preconceived rule 
of knocking off a certain. proportion of 
all charges for instructions. It is impos- 
sible to conceive that the Taxing Officer, 
if he had approached the taxation with 
an independent mindand duly made him- 
` self acquainted with the particulars of 

the caseand the necessary work to be done 
` for defending the rights of the parties, 
should have come to exactly the same, 
conclusion as the taxing clerk who was. 
not capable of estimating what was a, 
proper charge and deducted two-fifths by 
“some rough and ready method of his own 
from the amounts charged by the attorneys. 
It is essential that the Taxing Officer 
should dgal himself at first hand with dis- 
cretionary charges, ard that he should 
discourage any tendency on the part of 
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allowed, because they are afraid that what-: 
ever they charge, a reduction will be made, 
The practice under our rules that bills 
should be taxed between party and party 
and between attcrney and client at the 
same time isa departure from the English 
practice, and enables an attorney to get 
an allocatur against his client without 
running the risk of the costs of taxation, 
being disallowed under r. 534, andit may 
be a question for consideration whether ' 
this rule should not be altered. We also, 
gathered that it’ was not the usual prac- 


-tice to allow between attorney and client, 


a portion of the charges for instructions: 
disallowed between party and party, but 
there seems to be no reason why an attorney 
should not be allowed such a charge 
if the Taxing Officer considers that at the 
request of the client work has been done. 
which does not come within the terms of 
r. 521 (1). ' Ree 
I shall now point out what the Taxing 
Officer should consider in this case, in’ 
order to satisfy himself that the charges, 
made by the attorneys for ,defendants, 
Nos. 1 and 6 were reasonable. There is- 
the date of the service of the summons- 
when the attorneys first had notice of the - 
suit, which seems to have been September . 
6; briefs were delivered on October 2. So. 
the work charged for preparing the briefs 
must have been done between those days. . 
Then there are the questions arising from 
the plaint. From the judgment it appears 
that the plaintiffs. really raised only two, 
points :— 
(1) That- the notice of July 5, 1928; con-, 
vening the meeting was defective. o 
(2) That he had not been properly treated 
at the meeting. . 
In their written statements the defend- , 
ants deny that the notice was invalid , 
and šet out what occurred at the meet- 
ing. | 
Then there are the documents disclosed 
in the affidavit of documents and the 
documents put inat the hearing. Itshould 
be considered whether, as a matter of 


fact, there was any of those documents '` ` 


the contents of which were not fully known 
and which had not been fully considered 
by the attorneys for the two Banks, while 
the negotiations for their amalgamation 
had been going on. The oral evidence 
would only relate to what took place at 


attorneys to enter in their bills amounts .the me®ting, particulars of which would 
far jn excess of what they expect to be also be with the Solicitors. The preparation.. 


mee 
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then of the brief would not require much 
more than indexing the documents which 
should be placed before Counsel. The in- 
structions in the brief were short, and 
rightly so, and are charged for according 
to scale. 

Now, turning tothe judgment, the Judge 

deals with the points raised by the plaint- 
ifs against the validity of the notice. 
He says the first five points refer merely 
-to the details of thé calculation (about these 
basic figures 200 lakhs`of assets of the 
vendor company and 80 lakhs of the assets 
of the purchaser company were arrived 
at). The attorneys of the two Banks were 
perfectly acquainted with the details before 
the suit was filed. The same may be said 
with regard to points Nos. 6 to 9. The 
rest of the judgment deals with the events 
at the meeting. Now, although it was of 
the greatest importance that the attempt of 
the plaintiffs to upset the amalgamation 
should he defeated, there was nothing of 
any extra difficulty in the defence. As the 
Judge pointed out the plaintiffs carried 
on a hopeless struggle. There does not 
seem any reason why an individual who 
files a suit against a powerful and wealthy 
corporation like a Bank ora Railway Com- 
pany should have to pay costson a higher 
scale simply because his opponents are 
wealthy and powerful, and defeat would 
be-more disastrous to them than if they 
had been companies of little importance. 
To some extent, I admit the importance 
of the result of the action may affect the 
question of cosis, but then proper attention, 
must be paid to the difficulty or triviality 
of the points raised, and the existing 
means of knowledge in the handsof the 
defendants to meet the attack. The Taxing 
Officer must have some sense of propor- 
tion, and must form some idea of the 
actual work done and the actual time 
taken by the attorneys in preparing the 
brief, with a view to awarding them reason- 
able remuneration for the work done, 
‘ having regard also to the other charges 
made in the bill for particular items of 
work. 
‘The Taxing Officer should then have 
noticed that the amounts he was allow- 
ing in these bills for instructions were far 
too high, so high that in the words of 
_ Swinfen Eady, L. J., “either he acted ona 
wrong principle or took something into 
consideration which he ought not toehave 
done,” - 
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His answer to the plaintiffs’ objections 
was: “In a suit of this magnitude and 
with the enormous issues at stake, the 
length of the trial, ete., I think the amount, 
Granting that these 
are factors which should be taken into 
consideration, they are not absolute but 
relative. The foundation for the charge is 
the preparation for the brief. The nagni- 
tude of the suit, the issues at stake, are 
reasons for increasing the scale of the 
charge, but the length of the trial will 
not necessarily correspond with the work 
done in the preparation of the brief. A 
case in which a large number of witnesses 
have to be examined will probably result 
in a lengthy trial unless it is settled, but 
a trial may last several days without 
much evidence being taken or much pre- 
paration being required, and the present 
case is an excellent illustration ef that. 

We must, therefore, remit these bills to 
the Taxing Officerto review his taxation 
in the light of ourremarks. The appellants 
will get their costs in this Court and in the 
Court below. 

Coyajee, J.—I concur. 

Z. K. Appeals allowed. 


paenan 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
First MISCELLANEOUS APPEAL No. 45 
oF 1925. 

September 14, 1925. 

Present :—Mr. Simpson, A. J. C. 
Musammat PARBATI—APPLICANT— 

APPELLANT 


VETSUS e 

SHEO BALI—OBJECIOR—RESPONDENT, 

Will—Flattery—Fraud, 

Ifa legatee by flattery succeeds in persuading `a 
testator to make a Will in his favour, that will be 
upheld unless it is tainted with fraud. [p. 160, col. 1.] 

When a person makes false allegations to his uncle 
about the unchastity of the latter’s wife, and thus 
induces him to make a Will in his own favour, the 
Will is tainted with misrepresentation and fraud and 
cannot be upheld. {[ibid.] , 

First miscellaneous appeal against an 
order gf the Second Additional District 
Judge, Lucknow at Unao, dated the 2Uth 
January 1925. . 

Mr. Salik Ram, for the Appellant. 

Mr. H. N. Dass, for the Respondent. 


JUDGMENT .—The appellant, Musama 


460 f 


mat Parbati, is the widow of Krishna Dutt. 
She applied for Letters of Administration 
propounding a Will in ber favour. Krishna 
Dutt owned a honse with its contents and 
a grove, the whole estate is valued at Ks. 500 
only. The Will was dated 30th October 
1922, and was registered. The terms of the 
Will were that the appellant, Musammat 
Parbati, was to have a life-estate in her 
husband's property and then it was to go to 
his nephew Sheo Bali, the respondent. The 
application mentioned the existence of a 
later Will, dated 16th May 1923, executed by 
the testator and registered, but the appli- 
cant claimed that hers ought to be regarded 
as the last Will and testament of the testa- 
tor, because Sheo Bali had deceived the 
testator, and taken advantage of his illness 
and riental weakness. 

The learned District Judge came to a 
finding that Musammat Parbati’s Will could 
not be regarded as the last Willin face of 
the existence of this later Will, and accord- 
ingly he dismissed her application with 
costs. She has appealed. 

The appeal succeeds. The case is just 
on thé border line. The evidence shows 
that Sheo Bali hung about the old man’s bed 
during the latter part of his life, flattered 
him and endeavoured to supplant his wife 
in the old man’s esteem, and the execution 
of the Will shows that he succeeded. But 
this would not be enough. There is nothing 
_ to show tha! he dominated the will of the 

testator. If alegatee by flattery succeeds 
“in persuading a testator to make a Will 
‘in his favour, that will be upheld unless it 
is tainted with fraud. But I find that the 
present Will was obtained by fraud. The 
first Will of the 30th October was in every 
way a suitable Will. The testator had no 
‘gon or daughter. His nearestrelation was 
hisevidow, who had been married to him 
for forty or fifty years. There was nothing 
against her, and it was,only fair that she 
should. inherit the property for her life. 
The second Will contains allegations, which 
are shown to be false, that the appellant 
was unchaste and so forth, cuts her out 
altogether and substitutes Sheo Bali. 

It is a fair legal inference from these 
facts that Sheo Bali induced the testatqr to 
believe what was not true, that his wife was 
of bad ‘aharacter and had left his house. 
There is little positive evidence that it was 
Sheo Bali who implanted this falseness in 
his uncle's mind, but there was no one else 


who- could benefit by the misrepresentation 
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and, as I say, itis a fair legal inference that 
Sheo Bali procured this Will py means of 
misrepresentation and fraud. 

I, therefore, allow the appeal and set 
aside the order of the learned District 
Judge, and grant Letters of Administration 
to Musammat Parbati in respect of the 
estate of her late husband. The opposite 
party will bear the costs of the applicant 
throughout. 


N H i Appeal allowed. 


BOMBAY HIGH COURT. 
InsoLvency Case No. 322 oF 1925. 
dune 22, 1925. 

Present:—Mr. Justice Taraporewala, 
In re NAGINLAL MAGANLAL 
J AICHAND. 
Ex par te GUNVANTRAT DHIRAJLAL 


DESAL 

Presidency Towns Insolvency Act (III of 1909), s. 90 
—Civil Procedure Code (Act V of 1908), s. 24—Insol- 
vency proceedings instituted in High Court—Stay of 
proceedings in subordinate Court. 

The power of withdrawal conferred by s. 24 of the 
C. P. C. can be exercised by the High Court only on 
its Appellate Side and cannot be exercised by a Judge 
sitting on the Original Side of the High Court. The 
powers of the Insolvency Court given thereto by s. 90 
of the Presidency Towns Insolvency Act, being only 
such powers as are exr cised by the High (: ourt. in the 
exercise of its Ordinary Original Civil Jurisdiction, the 
power of transfer or withdrawal under s. 24 of the 
OP. ©. is consequently not a power which the High 
Court can exercise as an Insolvency Court. [p. 162, col. 
1. 


The expression “any suit or other proceeding” in 
8.18 of the Presidency Towns Insolvency Act means 
suit or other, proceeding other than an insolvency 
proceeding. Insolvency proceedings are not included 
within the purview of that section. [p. 162, col. 2.] 

Seption 22 of the Presidency Towns Insolvency Act 
enables a Court to stay its own proceedings and does 
not empower it to order some other Court to stay pro- 

Ba aa [p. 163, col. 1] 

The High Court exercising its jurisdiction as an 
Insolvency Court has, therefore, no power to stay in- 
solvency proceedings ‘pending i in a Oourt subordinate 
to it. [p. 162, col. 1 

Mr, Jinnah, for the Petitioner Creditor. 

Sir Chimanlal Setalvad, for the Official 
Liquidator. 

JUDGMENT.—The executor of the 
petitioning creditor in this insolvency pro- 
ceeding has taken out this,notice of motion 
against the First Class Subordinate Judge, 
Ahmedabad, and three other persons being’ 
the Receivers of the estates of the insolvents 
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appointed by the First Olass Subordinate 
Judge, Ahmedabad, in insolvency proceed- 
ings pending in the said Court, and Mr. 
Shivdasani, the Liquidator of the Whittle 
Spinning and Manufacturing Company, 
Limited, for an order (a) either to transfer 
or stay the proceedings in the Court of 
the First Class Subordinate Judge at 
Ahmedabad and order the Receivers ap- 
pointed by the First Class Subordinate 
Judge at Abmedabad to hand over all the 
assets, effects, papers, vouchers, inform- 
ation collected, etc., to the Official Assignee 
of Bombay subject to the payment of such 
allowance, if any, as to this Court may 
seem right to be made to the said Receivers 
out of the estate of the said insolvents 
come into their hands, or (b) to direct the 
First Class Subordinate Judge's Court “at 
Ahmedabad requesting the said Court to 
act merely in aid of this Hon’ble Court 
and auxiliary thereto in administering the 
estates of the said insolvents and in the 
meantime for an order against the said 
Receivers to the effect above mentioned, and 
for such other directions as to this Court 
may seem right. 

This application was opposed by Mr. 
Shivdasani who appeared by Counsel, 

The facts relevant to the present notice of 
motion are as follows :— 

A petition was presented in the Court 
of the First Court Subordinate Judge, 
Ahmedabad, for adjudicating all the three 
persons, who have been adjudicated insol- 
vénts in the proceedings before this Court, 
insolvents under the Provincial Insolvency 
_ Act. On the said application the First 
Class Subordinate Judge of Ahmedabad 
made orders on Fébruary 18 and 19, 1925, 
‘appointing respondents Nos. 2, 3 and 4 
as provisional Receivers respectively: of 
the estates of the three insolvents. Before 
the final. order of the adjudication, hdéw- 
ever, was made by the Court at Ahmeda- 
bad a petition was presented in this Court 
by the petitioning creditor for adjudicating 
the said three persons insolvents, and an 
order of adjudication was made on the 
said petition by this Court on March 9, 
1925. Thereafter on March 21, 1925, the 
Ahmedabad Court made a final order ad- 
judicating the said three persons insol- 
vents, An application was made to this 
Court for stay of the proceedings in this 
Court under s. 22 of the Presidency Towns 
Insolvency Act on the ground that the 
insolvency proceedings were pending in 
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the Ahmedabad Court and that it would 
be more convenient for that Court to pro- 
ceed with the insolvency proceedings. The 
said application was heard by Mirza, J., in 
the vacation and dismissed by him. Iam 
told that the petitioning creditor in the 
Ahmedabad Court Mr. Shivdasani, has 
appealed against the said order of Mr. 
Justice Mirza and the said appeal is pend- 
ing. I was further told by Counsel for Mr. 
Shivdasani that the petitioning creditor 
in this Court had applied to the First 
Class Subordinate Judge at Ahmedabad 
to stay the insolvency proceedings before 
him under s 36 of the Provincial Insol- 
vency Acton the ground that this Court 
had refused.to stay the proceedings pend- 
ing before it in insolvency against the 
said insolvents, and that the proceedings 
would be more conveniently carried on in 
this Court, and that the Ahmedabad Court 
dismissed the application and refused to 
stay the proceedings pending before it. 
The executor of the petitioning creditor in 
this Court has now applied by the present 
notice of motion fortransfer or stay of the 
insolvency proceedings in the Ahmedabad 
Court. 

There is thusin a way an impasse. The 
Receivers appointed by the Ahmedabad 
Court are collecting the assets of the in- 
solvents under the orders of the Ahmeda- 
bad Court and the Official Assignee of 
Bombay is at the same time entitled to 
collect the assets,” the same having vested 
in him under the order of adjudication 
passed by this Court, and there is no doubt 
that it would be in the interest of all 
parties concerned that the insolvency pro- 
ceedings should be carried on in one or 
other of these two Coutts. 

The question before me is whether-under 
the circumstances, I have got the jurisdéc- 
tion to order either a transfer ora stay of 
the insolvency procegdings pending in the 

* Ahmedabad Court. 

Mr. Jinnah for the petitioning creditor 
contended that under s. 90 of the Presidency 
Towns Insolvency Act this Court has the like 
powers, and has to follow the like proce- 
dure, as it has and follows in the exercise of 
its Ordinary Original Civil Jurisdiction, 
and thah under s. 24 of the C. P.Q. the 
Court has power to withdraw any suit, 
appeal or other proceéding pending in any 
Court subordinate to it, and try or dispose 
ofthe same. As pointed out by me, in the 
course of the argument, it has been held 
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by a Full Bench of this Courtin Narayan 
Vithal v. Jankibai (1), that the powers 
under s. 24 of withdrawal can be exercised 


` by the Judges sitting on the Appellate 


Side of this Court only and not by a Judge 
sitting on the Original Side of the High 
Court. The powers of the Insolvency Court 
given thereto under s. 90 of the Presidency 
Towns Insolvency Act, being only such 
powers as are exercised by this Court in the 
exercise of its Ordinary Original Civil 
Jurisdiction, the power of transfer or with- 
drawal is neeessarily not one which is 
delegated to this Court under s. 90 and is, 
therefore, not one which this Court can 
exercise, 

Mr. Jinnah relied upon the decision in 
Srinivasa Iyengar v. Official Assignee of 
Madras (2). There the learned Judges 
assunted that the Judge sitting on the 
Original Side could exercise the powers 
under s. 24 of the ©. P. ©. Therefore, the 
decision is of no value in this matter. 

Thold that I have no power asa Judge 
in insolvency to order a withdrawal of the 
proceedings in insolvency from the Court of 
the Subordinate Judge at Ahmedabad to 
this Court. 

Mr. Jinnah then contended that in any 
event under s. 18 of the Presidency Towns 
Insolvency Act, this Court had power to 
stay the insolvency proceedings in the 
Ahmedabad Court. The section, in my 
opinion, is not very happily worded, The 
corresponding section in the English Bank- 
ruptey Act of 1914 iss.9. It runsas fol- 
lows :— 

“9. (1). The Court may, at any time 

after the presentation of a bankruptcy peti- 
tion, stay any action, execution, or other 
legal process against the property or person 
of the debtor, and any Court in which pro- 
ceedings are pending against a debtor may, 
on gproof that a bankruptey petition has 
been presented by or against the debtor, 
either stay the proceedings or allow them 
to continue on such tefms as it may think 
just.” 
i The wording of s. 9 of the English Bank- 
ruptcy Act would clearly not include in- 
solvency proceedings which may be initiated 
by the debtor himself or by his creditors. 

The object of s, 9 of the English Bank- 
ruptcy, Act and ofs. 18 of the Presidency 


(1) 30 Tha, Cas. 560: 39 B, 604; 17 Bom. L. R. 655 


FB. 
“a 1 Ind. Cas. 77; 38 M. 472 14 M. L. T. 184; 25 M, 
1. J 299; (1913) M, W.N, 1004; (1914) M. W. N.45 e 
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Towns Insolvency Actis really to protect 
the property and person of the insolvent 
from any action, execution ore other legal 
process. against him, and to ensure the pro- 
per adminisl ation and distribution of his 
_estate among the creditors. 

Looking at s. 18 itself, I am of opinion 
that the wording thereof is more consistent 
with the interpretation that insolvency 
proceedings are not included under that 
section. The sub-cl. (1) gives the power 
to this Court to stay any suit or other 
proceedings pending against the insolvent 
in any Court. Now, insolvency proceedings 
could only be pending before the Judge 
exercising insolvency jurisdiction in the 
High Court. Therefore, any suit or other 
proceeding, so far as the Judge or Judges 
of this Court are concerned, must neces- 
sarily mean suit or other proceedings other 
than an insolvency proceeding. As to in- 
solvency proceedings this Court is em- 
powered to stay them under s. 22 in its own 
Court. 

Coming to sub-cl. (2) of s. 18, which 
provides for the service of the order made 
under sub-cl. (1), it directs that the order 
may be served on the plaintiff or other 
party prosecuting such suit or proceeding. 
Now, in the insolvency proceedings, there 
is neither the plaintiff nor any party pro- 
secuting the proceeding immediately after 
the adjudication order is made. It is the 
Court that administers the estate of the 
insolvent, and the Official Assignee who 
takes all the necessary sters for collecting 
the estate of the insolvent and distributing 
the property among the creditors. There 
is no party which tan be said to prosecute 
the proceedings. There is no doubt that 
when the petitionis presented by the cre- 
ditor, so far as the hearing of the petition 
and making of the order is concerned, he 
is a party thereto piosecuting the said 
petiticn. But immediately an order of 
adjudication is made, he is no longer a 
‘patty presecuting the proceedings under 
such order although he is entitled to appear 
under certain circumstances before the 
Court and ask for directions just as any 
other creditor is entitled to do. 

Had the insolvency proceedings been in- 
cluded under s. 18, one would have found 
some provisions in sub-cl. (2) for service of 
the order made under sub-cl. (1), on a 
Receiver of the insolvent’s estate appointed 
by any other Court exercising jurisdiction 
in instlvency, In my opinion, the wording 
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of sub-cl. (2) is consistent only with the 
construction that insolvency proceedings are 
not included under s. 18. 

The provision as to service of the order 
staying any action or proceeding under the 
English Bankruptcy Act is contained in 
s. 9, sub-cl, (2), and is identical with the 
provision under s. 18, sub-cl, (2), of the 
Presidency Towns Insolvency Act. 

This point is also made clear by looking 
at the other sections of the Presidency 
Towns Insolvency Act, the Provincial Insol- 
vency Act, and the English Bankruptcy 
Act. Section 22 of the Presidency Towns 
Insolvency Act specifically provides for stay 
of insolvency proceedings in one Court when 
they are pending in more Courts than one. 
That section enables the Court to stay its 
own proceedings and not to order some 
other Court to stay proceedings, and the 
powers are exercisable on the Court being 
satisfied that insolvency proceedings are 
pending in any other British Court and that 
the property of the debtor could be more 
conveniently distributed by such Court 
among his creditors. No doubt, an appli- 
cation was made under that section to this 
Court to stay the proceedings pending in 
this Court and this Court refused to do so. 
It merely means that in the exercise of the 
discretion given under s. 22 this Court 
thinks that the other Court in which the 
insolvency proceedings are pending would 
not be able more conveniently to distribute 
the property of the debtor. 

Then coming to the Provincial Insolvency 
Act, it appears that the District Courts and 
the Courts subordinate thereto, which exer- 
cise insolvency jurisdiction under s. 3 of 
the Provincial Insolvency Act, have not 
been given a power to stay any suit or other 
proceeding pending against the insolvent 
in any other Court, but it is provided by 
s. 29 that any Court in which the syit or 
other proceeding is pending should, on 
proof of proceedings under the Provincial 
Insolvency Act, eitherstay the proceedings 
or allow it to continue on such terms as the 
Court may think fit. However, s. 22 of the 
Presidency Towns Insolvency Act is repro- 
duced in s. 36 of the Provincial Insolvency 
Act, and the District Courts are given the 
same powers to stay their proceedings on 
proof of pendency of insolvency proceedings 
in another Court against the same debtor 
and that property of the debtor could be 
more conveniently distributed by such other 
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Presidency Towns Insolvency Act in the 
Provincial Insolvency Act shows that the 
insolvency proceedings are considered on 
a different footing from a suit or other 
proceeding pending against the insolvent 
and, therefore, they are treated separately 
by separate sections. ; 

It isto be noted that under the English 
Bankruptey Act insolvency jurisdiction is 
given both to the High Court and to the 
County Courts. By s. 105, sub-cl. (2), 
of the English Bankruptcy Act it is speci- 
fically provided that a Court having jurisdic- 


‘tion under the Act shall not be subject 


to be restrained in the execution of its 
powers under the Act by the order of any 
other Court, nor shall any appeal lie from 
its decision except in manner directed by 
the Act. l . 

Section 100, sub-cl. (2), provides for 
transfer of proceedings in bankryptcy from 
one Court to another as follows :— 

“Any proceedings in bankruptcy may at 
any time, and at any stage thereof, and either 
with or without application from any of the 
parties thereto, be transferred by any pre- 
scribed authority and in the prescribed 
manner from one Court to another Court, 
or may, by the like authority, be retained 
in the Court in which the proceedings were 
commenced, although it may not be the 
Court in which the proceedings ought to 
have been commenced.” 

By s. 172 it is provided that the Lord 
Chancellor may with the concurrence of 
the other Lords make general rules for 
carrying into effect the objects ofthe Act _ 
provided that the general rules so made 
shall not extend the jurisdiction of the 
Court. 

The Bankruptcy Rules of 1915 made 
under the powers so given provide by 
rr. 18 to 25 for the transfer of insolvency , 
proceedings from one Court to another. 

The English Bankruptcy Act thus makes 
it quite clear thate. 9 thereof on which s. 18° 
of the Presidency Towns Insolvency Actis 
based, does nol empower. the Court exer- 
cising the insolvency jurisdiction to stay 


< proceedings in insolvency pending in any 


other Court. 

On all these considerations, I have come 
to the conclusion that s. 18 does not em- 
power me in the exercise of imsolvency 
jurisdiction to stay, inselvgncy proceedings 
in the Ahmedabad Court. `” |, 

Although in the course of ‘the argument 


Court. The reproduction of s, 29 of the” Counsel stated to me that they had not 
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found any decision on the construction of 
s. 18, I have found that there is one given 
by Mr. Justice Marten [In re Maneckchand 
Virchana Patni (8)]. Mr. Justice Marten 
came to the same conculsion and held that 
8. 18 did not empower this Court to stay 
proceedings in insolvency in any other 
Court: Mr. Justice Marten held that the 
words “other proceeding” in s. 18 should be 
ejusdem generis or analogous toa suit. He, 
however, put his judgment on another 
ground, namely, that the District Court was 
not subject to the superintendence of the 
Commissioner in Insolvency and that 
consequently on that ground alone s. 18 
‘was not complied with. With greatrespect 
to the learned Judge, Ido not agree with 
him on this point. Ifthe said construction 
‘was correct, the words in s, 18, sub-cl. (1) 
“or in anye other Court, subject to the 
“ superintendence of the Court” would be 
absolutely nugatory and of no effect because 
the power to stay proceedings pending 
against an insolvent before any Judge or 
Judges of the High Court is provided for 
in the first part of the section. The mean- 
ing put upon the word “Court” in the sec- 
tion by Mr. Justice Marten, however, is, in 
my opinion, not correct, in view of the 
definition of the word “Court” as used in 
the Presidency Towns Insolvency Act. 
Section (2) (h) defines the “Court” as the 
Court exercising jurisdiction under the 
Act, and s. 3 provides that the Courts 
having jurisdiction in insolvency under the 
Aét shall be. 

(a) the High Courts of Judicature at 
Fort William, Madras,and Bombay ; and 

(b) The Chief Court of Lower Burma. 

| Tnerefore, the Court exercising jurisdic- 

tion under the Insolvency Actis the High 
Court of Bombay and not an individual 
Judge thereof. Section 4 makes it quite 
clear. It provides that all matters in respect 
of which jurisdiction is gifen by this Act 
shall be ordinarily transacted and disposed 
of by or under the direction of one of the 
Judges of the Court,and the Chief Justice 
or Chief Judge shall, from time to time, 
assign a Judge for that purpose. I am, 
therefore, exercising this jurisdiction by 
reason of the Chief Justice having assigped 
“me as the Jgidge for transacting and dispos- 
ing of matters in insolvency. But Iam 
exercising the jurisdiction which is given 
to the lligh Court under s.3. Section 18, 

(3) 75 Ind, Oas. 61; 24 Bom, L. R. 872; (1922) A.I 
R B) 390; 47 B. 275, 
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sub-cl. (1), further makes it clear that the 
“Court” referred to therein is the High 
Court as the power is given by the first 
part of the section to stay any suit or any 
proceeding pending against insolvent before 
any J udgeor Judges of the Court. The Judge 
or Judges of the Court are necessarily of 
the High Court and cannot refer to a Single. 
Judge, who by reason of being assigned 
for that purpose exercises jurisdiction in 
insolvency. The District Court of Almeda- 
bad as much as any other District Court or 


“Subordinate Judge’s Court in the Bombay 


Presidency is subject to the superintend- 
ence of the High Court. Therefore, in the 
exercise of the jurisdiction of the High 
Court in insolvency, I have power under s. 
18 to stay any suit or other proceeding 
pending against the insolvent in a District 
Court or Subordinate Judge’s Court in the 
Bombay Presidency which is subject to the 
superintendence of the Bombay High 
Court. 

The notice of motion thus fails so far as 
prayer (A) is concerned. 

Coming to prayer (B) of the notice of 
motion the petitioning creditor has asked 
for that relief under s. 126. In my opinion 
as the order of this Court refusing to stay 
insolvency proceedings is under appeal, it 
would be futile to give any direction as 
prayed for by the executor of the petitioning 
creditor until the appeal is decided. lf 
the Appeal Court reverses the order of this 
Court, all insolvency proceedings in this 
Court will be stayed or annulled and there 
would be no occasion to ask for the aid of 
the Ahmedabad Subordinate Judge’s Court 
under s. 126, Ifthe order of this Court is 
confirmed by the Appeal Court the ques- 
tion will then arise, if no proper steps. are 
taken for the transfer of the insolvency 
proceedings in the Ahmedabad Subordinate 
Judge's Court to this Court, as to how far 
the Ahmedabad Gourt should be asked to 
aid this Court in the insolvency proceedings 
‘under s, 126. The executor of the peti- 
tioning creditor may then renew his applica- 
‘tion on proper grounds. At present I do 
not see any use in giving any directions 
under prayer (B) of the notice of motion. 

I, therefore, make no order on this notice 
of motion. 


Z. K. Motion discharged, 
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MADRAS HIGH COURT. 
Cyvit APPEAL No. 24 or 1922, 
November 21, 1924. 
Present:—Mr., Justice Phillips and 
Mr. Justice Odgers. 
GUNTUPALLI RAMAKRISHNAYYA 
—PLAINTIFF— APPELLANT 
VETSUS 
GUNTUPALLI PITCHAYYA 

AND OTHERS—DEFPEN bANTS— RESPONDENTS. 

Inam-—-Karnam service inam—lnfranchisement, 
effect of —Re-grant—Grant to stranger—Office-holder, 
rights of. 

The enfranchisement of a service inam operates as 
a re-grant. i 

Venkata Jagannadha v. Veerabhadrayya, 61 Ind. 
Cas. 667; 44 M 643; 41 M. L. J. 1; 34 C. L. J. 16; 14 
L. W. 59; (1921) M. W. N. 401; 30 M. L.. T. 14: 260. 
W. N. 302; (1929) A. I. R. (P. C.) 98; 481. A. 214 (P. O), 
Krishna Sastri v. Singaravelu Mudaliar, 91 Ird. Cas. 
130; (1925) M. W. N. 218; 48 M. L. J. 470; (1925) A. I. 
R. (M.) 780; 48 M. 570, Govrikantam v. Ramamurthy, 
80 Ind. Cas. 557; 19 L. W 663; 46 M. L. J. 482; 34 M. 
L. T. 234; (1924) A. I. R. (M) 837; (1921) M. W. N. 565 
and Venkata Rao v. Mango Rao, 87 Ind. Cas. 376; 49 
M. L. J. 71, followed. 

There is no presumption that an enfranchisement of 
a service inam land operates for the benefit of the 
office-holder. Where the title-deed is granted not to 
the holder of the office but to a stranger, the latter 
alone acquires title under the grant. 

The enfranchisement amounts toa re-grant and 
Government cando what they like with the land 
when they are re-granting it. 


Appeal against a decree of the Court of 
the Subordinate Judge, Guntur, in O. S, 
No. 39 of 1920. 

i Mr. A. Krishnaswami Iyer, for the Appel- 
ant. f 

_ Messrs. G. Lakshmanna and K. Kames- 
wara Rao, for the Respondent. 

JUDGMENT. 

Phillips, J.—The plaintif in this 
suit seeks to recover certain land which 
originally formed a portion of a karnam 
service inam which has since been en- 
frauchised. The plaintiff became kaynam 
in 1908 and this portion of the inam was 
enfranchised in 1909 in favour of the de- 
fendant who admittedly was not an office- 
holder. The plaintiff continued in office 
for some years but was then removed and 
now brings this suit in 1920 to recover the 
land. He bases hisclaim‘on the following 
facts. He contends that, when the land 
was enfranchised ip 1909, it was enfranchis- 
‘ed by Government not for the benefit of 
the .person in whose name the title-deed 
stands but for the benefit of the office- 
holder. He being the office-holder at that 
time must be deemed to have had the land 


enfranchised for his benefit and it then , 
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became his private property. The fact that 
he is now out of office, therefore, does not 
affect his right to recover the land. In this 
argument I think there are two fallacies, 
In the first place it necessitates a presump- 
tion that, when Government enfranchised 
this land in favour of the defendant who 
was not an Office-holder they must be taken 
to have intended to enfranchise itin favour 
of the Office-holder, although in terms they 
enfranchised it in favour ofa stranger. It 
is impossible to draw any such presumption 
when we have the clear terms of the title 
deed against it. In the second place, it is 
based on the assumption that the enfran- 
chisement does not amount to a re-grant; 
but in the case in Venkata Jagannadha v. 
Veerabhadrayya (1), a decision of tite Privy 
Council to the case of a karnam service 
inam was specifically distinguished from 
that ofa poligar’s inam, and it appears to 
me that it was held that in a case of a 
service inam the enfranchisement does 
amount to a re-grant. This view has been 
held by a Bench of this Court in Krishna 
Sastri v. Singaravelu Mudaliar (2) to which 
my learned brother was a party, and again 
by a Single Judge Wallace, J., in Govri- 
kantam v. Rammaurthy (3) and by Deva- 
doss, J., in Venkata Rao v. Mango Rao (4). 
A contrary view was taken by a Bench of 
this Court in Lakshminarasimham v. Ven- 
kataratnayamma (5) but the balance of 
opinion is against that view and I wish to 
express my concurrence with the majority. 
If, therefore, the enfranchisement amounts 
to a re-grant, it cannot be denied that 
Government can do what they like with the 
land when they are granting it and, there- 
fore, the grant to the stranger defendant 
is perfectly justifiable and cannot be im- 
peached by the plaintiff. é 

In this view the appeal fails and is dis- 
missed with costs. 


Odgers, J.—? agree. I adhere to the 
view I expressed in my referring judgment 
in Krishna Sastri v. Singaravelu Mudaliar 
(2) as to the effect of the Privy Council 


(1) 61 Ind. Cas. 667; 44 M 613: HM I. Jl: BEC. 
L. J. 16; 14 L. W. 59; (1921) M. W. N. 491; 30 M. L. 
T. 14; 28.0. W. N. 302; (1922) A. I. R. (P. O.) 96; 48 1. 
A. 244 P. 0). . 

(2; 91 Ind. Cas. 130; (1925) M. W. N, 218:048 M. L. J. 
470; (1925) A. I. R {MY 780; 48 AL. 570. 

(3) 80 Ind. Cas. 557; 19 L. W. 663; 45 M. L. J. 482: 
34 M. L. T. 232; (1924) A. I. R. (M.) 783; (1924) M. W, 

. 565. 
arr 87 Ind. Cas. 376; 49 M. L, J. 71, 

(5) 70 Ind, Cas, 642; 30 M. L. T. 334, 
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‘decision in Venkata J agannadha v. Veera- 

bhadrayya (1) and also to the 

‘expressed there that the decision in Laksh- 

minarasimham v, Venkataratnayamma (5) 

cannot be supported, 
V. N. V. 


Appeal dismissed. 
Z. K, f 


LAHORE HIGH COURT. 
First Civin, APPRAL No. 1481 or 1923. 
January 30, 1924. 
Present:—Mr. Justice Le Rossignol. 
Sirdar SAHDEV SING H—APPELLANT 
. VETSUS 
VIDYAWATI wipow or DWARKA 
NATH SINGH AND OTABRS—RESPONDENTS. 
Civil Procedure Code (Act F of 1908), 0. XXII, rr. 5, 


l0—Death of party—Legal representative, question 
of—Appeal, whether lies. 

An order passed under r.5 of O. XXII of the G. 
P. O. determining the question as to whether a 
certain person is or is not the legal representative of a 
deceased party is not open to appeal. 

Rule 10 of O. XXH of the C. P. O. isa residuary 
rule governing only those cases which are not pro- 
vided for by the preceding rules. 


First appeal from an order of the Senior . 


Subordinate Judge, Delhi, dated the 24th 
March 1923. 
Mr. L. C. Mehra, for the Appellant. 
Lala Badri Das, R. B., and Lala Nawal 
. Kishore, for the Respondents. 
JUDGMENT.—In 1916 one Dwarka 
Nath Singh obtained a decree for the gale 
of mortgaged property in satisfaction of his 
‘mortgage-debt and died in November 1918. 
His widow was brought on the record in 
‘execution proceedings in 1919 and the pre- 
sent appeal arises out of an application by 
‘a nephew of the decree-holder to be brought 
. on the record as a legal representative of 
.the decree-holder. The Court below has 
held that he is not the legal representative 
and has refused to bring him on to the ré- 
cord as such, i 
He has appealed to this Court and the 
‘preliminary objection taken by the respond- 
ents is that the appeal is not competent. 
` The order of the Court, below was „passed 
under Q. XXII, r. 5 and that order is not 
appealable, Appellent’s Counsel urges that 
O. XXII, 1. 10, applies to the case but that 
rule is clearly a residuary rule governing 
only those cases which are not provided for 
by the preceding rules, A 
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For these reasons I dismiss the appea 


view that I with costs. 


Z. K. Appeal dismissed. 


- MADRAS HIGH COURT. 
Srconp Civic APPEAL No. 316 oF 1922. 
February 18, 1925. 

Present :—Mr. Justice Madhavan Nair. 
Nawab SULAIMAN ALIKHAN AND 
oTHERS—DB5FENDANT No. 1 AND H18 LEGAL 
REPRESENTATIVES—A PPELLANTS 
Versus 
MENNA VENKATANARAYANA 
GARU AND oTsERS—PLAINTIFF AND 
Deranpant No, 2—RESPONDENTS. 

Contribution, suit for—Co-judgment-debtors-—Decree, 
form of. 

Ina suit by one of three co-judgment-debtors for 
contribution against the two others, the decree that 
must be passed is neta joint oné against ‘both for 
the whole amount, but a several one for a moiety 
against each or his legal representative. . : 

Second appeal against a' decree of the 
Court of the Subordinate Judge, Cocanada, 
in A.S. No.4 of 1921, preferred against 
that of the Court of the Additional Dis- 
trict Munsif, Cocanada, in O. 8. No. 308 of 
1919, (O. S. No. 1082 of 1916 on the file of 
the Court of the District Munsif, Rama- 
chandrapur). 

Mr. N. Rama Rao, for the Appellants. 

Mr. P. Somasundaram, for the Respond- 
ents. . ' 


JUDGMENT.—The first defendant is 
the appellant. Heis now dead and his legal 
representatives have been brought on 
record. Plaintiff's suit was one for contri- 
bution against the persons who were along 
with others, judgment-debtors in O. 5. 
No. 358 of 1904 on the file of the Court of 
the Principal District Munsif of Masuli- 
patam. A joint decree was passed against 
the two defendants by: the Court of first 
instance. On appeal the Subordinate Judge 
departed from the usual rule of passing 
several decrees against the two’ defendants 
because he was under the impression that 
there was only one judgment-debtor in the 
said O. S. No. 358 of 1904 and the others 
were all his legal representatives. The 
report submitted by the Subordinate Judge 
shows that .on this assumption he was 
wrong. It follows, therefore, that the joint 
decree against the two defendants should 
not have been passed by the lower Court, 
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So faras the first defendant is concerned 
the lower Céurt’s decree is moditied and the 
plaintiff will get a decree for half the 
amount against the assets of the first de- 
fendant in the hands of his legal represen- 
tatives. Inother respects the decree of the 
lower Court will stand. The parties will 
pay and receive proportionate costs, The 
first respondent's Vakil’s fee in this case is 
fixed at Rs. 35. ; 

Y. N. V. 

N.H, 


Decree varied. 


PATNA HIGH COURT. 
Civit Revisions Nos. 228 to 240 or 1924 
AND 
APPEALS FROM APPELLATE Decrees Nos. 913 
To 951 oF 1924. 
May 20, 1925. 
Present :—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
5. N, MULLICK—P tatnrirs—APPELLANT 
versus 
GANGA GOPE AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 105, O. IX, 
r. 15—Case transferred from one Court to another— 
Notice to defendant, absence of—Adjournment, appli- 
‘cation for, rejection of ~Ex parte decree—Application 
to set aside ex parte decree, dismissal of--Appeal— 
Appellate Court, power of, to set aside ex parte decree, 

A suit pending in one Court was transferred to an- 
other Court and on the date of hearing the defendant 
applied for time on the ground that he was not aware 
of the transfer and was not ready to go on with the 
case. This application was refused and the case was 
heard on that date ex parte and was decreed ex parte 
ona subsequent date. Defendant filed an application’ 
under O, IX, r. 13 of the O. P. O., to set aside the ex 
parte decree but the application was rejected and no 
appeal was presented against that order. On appeal 
against the ex parte decree, however, the Appellate 
Court set aside the ex parte decree on the ground that 
an adjournment should have been granted on the ap- 
plication of the defendant and remanded the case to 
the Trial Court for decision according to law: 

Held, (1) that the defendant not having been inform- 
ed of the order transferring the case from one Court 
to another the application of the defendant for ad- 
journment should have been granted; [p. 168, col. 1.] 

(2) that as theimproper refusal of the Court to 
grant time tothe defendant on that date had affected 
the decision of the case the defendant was entitled on 
appeal to havethe decree set aside and the case re- 
heard, apart altogether from any question raised 

: in any application under O. IX, r. 13 of the C. P. O. 
asto whether he had suflicient cause for non-appear- 
ance on the date when the decree was passed. [*bid.] 

Appeals against an order of the District 


Judge, Gaya, dated the 13th February 1924, 
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reversing that of the Munsif, Gaya, dated 


the 7th August 1923. 
Mr. S. N. Bose, for the Appellant. 


Messrs. N. K. Prasad (II) ord D L 
Nandkeolyar, for the Res; oudenta. 
JUDGMENT. 


Ross, J.—These are appeals against 
the decrees of the District Judge of Gayain 
certain rent suits which were decreed ex 
parte by the Additional Munsif of Gaya, 
and there arealso applications in revision 
in certain of thecases. It appears that on 
the 19th of July 1923 the cases were fixed 
for trial on the 3rd of August 1923. In 
the meantime on the 3lst of July they 
were transferred from the Court of the 
Third Munsif where they had been Jnsti- 
tuted to the Court of the Additional Munsif. 
On the 3rd of August the defendants 
applied for time on the ground that they 
were not aware of the transfer and were 
not ready to go on with the case. This 
application was refused and the cases were 
heard on the 3rd of August ex parte and 
decided on the 7th of August. On the 
5th of September the defendants filed 
petitions under O. IX, r. 13, to set aside 
the ex parte decrees and on the 29th of 
September 1923 they also filed appeals 
against the decrees themselves. On the 3rd 
of October the Munsif rejected the petitions 
under O, IX, r. 13, and no appeal was 
presented against that order. On the 13th 
of February 1924, the District Judge decreed 
the appeals and remanded the suits for 
hearing on the merits. 

It is contended on behalf of the plaintiff- 
appellant that it was not competent to 
the District Judge in appeal from the ex 
parte decrees to enter into questions which 
fell within the scope of the applications 
under O. IX, r. 13, and that even if Re 
could doso, he was notentitled to do so 
in these cases where the applications under 
O. IX, r. 13 had been rejected. The learn- 
ed, Counsel for the respondents relies, 
on s. 105 of the C. P. C., and contends that 
where a decree is appealedfrom, any error, 
defect or irregularity in any order affect- 
ing the decision of the case may be set 
forth asa ground of objection in the memo- 
randum pf appeal and that he is enbitled 
to question the propriety of the order %f the 
3rd of August refusing*an adjournment as 
well as the propriety of the order of the 3rd 
of „October dismissing the application for 
re-hearing under O. IX, r. 13. The latter 
contention raises a question ofsome dif- 
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‘eulty and there is a decision of the Madras 

High Court in Badvel Chinna Asethu v. 
Vattipalli Kesavayya (1) which is against 
the respondents, It is not necessary, how- 
ever, to decide that question in these appeals 
because it is,in my opinion, clear that the 
respondents may question the propriety of 
the order of the 3rd of August refusing 
an adjournment. The learned District 
Judge has found that the defendants were 
not informed of the order transferring the 
case from the Court of the Third Munsif to 
the Court of the Additional Munsif. In 
my opinion, therefore, the application for 
adjournment made on the 8rd of August 
ought to have been granted. As the im- 
proper refusal to grant time on that date 
affected the decision of the case, the re- 
‘spondents were entitled to have the decrees 
set asitle and the cases re-heard, apart 
altogether from any question raised in any 
application under O. IK, r, 13, as to whe- 
ther they had sufficient cause for non- 
appearance on the 7th of August when the 
decrees were passed. 

There was afurther defect in the pro- 
ceedings in the Court below in that the 
suits were consolidated after evidence for 
the plaintiff had been taken. 

On these grounds I think that the de- 
cision of the learned District Judge was 
right and that these appeals must be dis- 
missed with costs. Theapplicationsin revi- 
sion are also dismissed withcosts. There 
will be one set of costs in the appeals and 
one set of costs in the revision applications. 
Hearing fee one gold mohur. 

Kulwant Sahay, J.—I agree. 

Z: K. Appeals dismissed. 

(1) 60 Ind. Cas 215; 39M L.J. 697; 12 L. W. 507; 
(1920) M. W. N. 780; 29 M. L. T. 63. 


j LAHORE HIGH COURT. > 
O1vIL APPEAL No. 1821 oF 1920. 
December 11, 1923. . 
Present:—Mr. Justice Broadway 
and Mr. Justice Fforde. 
DEVI DAS AND oTHERS—PLAINTIFFS— 


6 APPELLANTS $ 
TRTSUS 
ANANT RAM AND OTRERS—DEFENDANTS 
: — RESPONDENTS. 


Limitation Act (IX of 1908), ss. 3, 5, Sch. I, Arts 168 
— Civil Procedure Code {Act V of 1908), s. 151, O. XLI, 
rr, 17, 19-- Appeal—Adjournment—Default of appear- 


DEVI DAS V. ANANT RAM. 
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ance on adjourned date—Dismissal for default—Appli- 
cation for re-admission filed beyond limitation—EHaten- 
sion of time—Inherent power of Court, exercise of. 

Arguments were heard in an appeal by a District 
Judge and a date was fixed for announcement of judg- 
ment. Judgment was not, however, pronounced on 
the date fixed as it was represented to the Court that 
there was nn. appeal pending in the High Court the 
decision of which would be a determining factor in 
the case. The District Judge accordingly adjourned 
the case to another date. On that date the appeal 
was called on and in the absence of the parties was 
dismissed in default under O. XLI, r. 17 of the C. P. 
©: More than 30 days after the dismissal of the ap- 
peal the appellant filed an application under r. 19 of 
the Order asking for the re-admission of the appeal on 
the ground that he was not aware of the last date of 
hearing on which the appeal had been dismissed for 
default: . 

Held, (1) that the last date of hearing having been 
fixed in order to enable the Court and the parties to 
consider the effect of the decision of the High Court 
in the appeal pending before that Court, the parties 
werc bound to appear on that date and that the Court 


~ was entitled to dismiss the appeal for default on the 


failure of the parties to appear; ; 

(2) that s. 5 of the Limitation Act ¢ould- not be 
resorted to for the purpose of extending the limitation 
prescribed by Art. 168 of Sch. I tothe Limitation Act 
for an application to re-admit an appeal dismissed for 
default : 

(3) that the Court would not in such a case exer- 
cise its inherent powers to help an appellant as this 
would be tantamount to overriding an express statu- | 
tory provision enacted ins. 3 of the Limitation Act. 

Appeal from an order of the District 


Judge, Amritsar, dated the 4th June 1920. 


Mr. L. C. Mehra, for the Appellants. i 
Mr. C. H. Carden Noad, for the Respond- 
ents, 


JUDGMENT.—This appeal has come 
up to this Court in the following circum- 
stances. 

An appeal was heard by Lala Ganga 
Ram Wadhwa as the District Judge of 
Amritsar and the. 1lth of July 1919 was 
fixed for judgment. Judgment was not, 
however, pronounced, dates being given 
for that purpose from time to time upto the 
9th August 1919. On that date it appears 
that the District Judge's attention was 
drawn by the Counsel for the appellants, 
to the fact that there was an appeal pend- 
ing in the High Court the decision of 
which would be a ‘determining factor in 
the present case. He accordingly adjourn- 
ed the case to the 8th December 1919 as 
appears from the vernacular record On 
that date Mr. Brasher had assumed charge 
of the District Court. The appeal was 
called on and in the absence of the parties 
was dismissed, in default under O. XLI, 
r. 17, 0. P. O. On the 26th April 1920, the 
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appellants filed an application .-under 
0. XLI, r. 19 asking for the re-admission 
of the appeal on the ground that the appel- 
lants'were not aware that the 8th of Decem- 
ber 1919 had heen fixed in the case. The 


learned District Judge (Mr. Brasher) dis- . 


missed the application under O. XLI, r. 19, 
holding that it was barred under Art. 168 
of the Limitation Act and that time could 


not be extended under s. 5 of that Act. 


He also considered that s. 151 of the C. P. 
C., did not enable him to assist the appel- 
lanis. 
- They have now come upto this Court 
through Mr. Lal Chand Mehra whom we 
have heard. There ean be no doubt that 
s, 5of the Limitation Act carnot be resorted 
to for the purpose of extending the limita- 
tion prescribed by Art. 168. Moreover to 
exercise our inherent power would be tan- 
tamount to overriding the express statu- 
tory provision enacted in s. 3 of the Limi- 
tation Act. It has been contended that the 
8th December 1919 was merely a postpone- 
ment of the order fixing a date for the 
announcement of judgment. To this con- 
tention we are, however, unable to accede. 
The proceedings of the 9th August 1919 
clearly show that the adjournment was 
given to enable the Court and the parties 
to consider the effect of the decision of the 
High Court on the appeal pending before 
the Court. 

In these circumstances the appeal fails 
and is dismissed with costs. : 

Z. E. Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 30 
oF 1922, 
June 10, 1925. 
Present:—Mr. Justice Das and 
Mr. Justice Adami. 
Tus MIDNAPUR ZEMINDARY CO., 
Lrp.—PLaInrIFFs—APPELLANTS 
versus 
RAM KANAI SINGH DEO AND OTHERS 
—DrErenpants— RESPONDENTS. 
Evidence Act (I of 1872), s. 90—Ixecution of docu- 
ment—gent, authority of, proof of—Presumption— 
Succession Act (X of 1865), ss. 179, 269--“All the pro- 
perty of the deceased”, meaning of— Property conveyed 
by administrator without sanction of Court—eConvey- 
ance, whether can be challenged—Landlord and tenant 
-~Lease of mineral rights--Lessee, failure of, to work 
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mines, effect: of—Constructive possession—-Disposses- 
sion-- Abandonment—Trespass, effect of—Injunction. 
suit for, maintainability of. i ` i 

No presuniption arises under s. 90 of the Evidence 
Act as to an agent’s authority to execute a document 
which must always be proved in the usual way. [p. 
172, col. 1.) f 
: The expression “all the property of the deceased” 
in s. 179 of the Succession Act must be construed as 
meaning the actual property of the deceased, whether 
held by him for his own benefit or for the benefit of 
others, [p. 172, col. 2.] 

A disposal of property belonging to a deceased 
person by the administrator of the estate of the 
deceased without the previous permission of the 
Court is voidable at the instance of any other person 
interested in the property, that is to say, an objec- 
tion to such a sale must proceed cither from the 
heirs of the deceased or from those persons who 
ae a beneficial interest in the property. [p. 173, 
col. 1. 
|“ Delivery of possession is essential to the comple- 
tion of a: lease under the Transfer of Property Act 
only where the lease has been made by oral agreement 
and a lease by oral agreement cannot. be made 
where it is from year to year or for any term exceed- 
ing one year or reserving a yearly rent. Delivery 
of possession is not, therefore, necessary for the com- 
pletion of a permanent lease under the Act. Such a 
lease can be created by a registered instrument. jp. 
173, col. 2.] 

By possession is meant possession of a character of 
which the thing to be possessed is susceptible, and 
for many purposes the law regards the right to 
possession as equivalent to possession; especially 
where the property is not in the actual possession of 
any one. [p. 173, col. 2; p. 174, col. L) 

The omission of an owner or lessee of mineral rights 
to work the mines does not show that heis not in 
possession of the mines. The person in whom the 
title to the mines rests must be deemed to be in con- 
structive possession of the mines as an owner or lessee 
as the case might be, and such constructive possession 
is a sufficient foundation for an action in trespass 
[p. 174, col. 1) ae 

The mere failure by a lessee’ of mineral rights to 
work the mines does not amount to an abandonment 
of the lease. The mere fact that the lessor treats the 
lease as having been surrendered does not in any way 
operate to the prejudice of the lessee unless the lessor 
actually takes possession of the demised land and 
retains possession for the statutory period. Where 
a trespasser enters upon such land and after working 
the mine for a short period abandons possession the 
lessee of the mines is yestored to the same position 
in all respects which he gecupied before the intrusion 
took place. [p. 174, col. 2; p. 175, col. 1.) i 


e The refusal of the lessor to recognize the title of 
the lessee does not amount tothe dispossession of the 
lessee from the land. What is wanted on the part of 
the lessor is a positive act of dispossession so as to 
enable him to invoke the doctrine as to lapse of time 


- In the absence of such positive act of dispossession 


ihe lessee may invoke the doctrine as to constructive 
possession. He may for a time be dispossessed: but 
when the trespasser abandons possession thé lessee is 
in the same position in ąll respects as if no intrusion 
had taken place. [p. 175, col. 2.] | 

A permanent lessee of mineral rights in a certain 
piece of land is entitled to obtain an injunction 
against a trespasser, even if he is not himself in 
actual possession of the land, if he. satisfies the Couit 
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th t theinjury which is apprehended will be either 
continuous or frequently repeated or very serious. 
[p. 174, cols, 1 & 2.) 

Appeal against a decision of the Subordi- 
nate Judge, Manbhum, dated the 17th 
December 1921. 

Messrs. P. C. Manuk, A. Sen and S. N. 
Palit, for the Appellants. 

Messrs. Sultan Ahmed, C. C. Das, L. N. 
Singh, S. M. Mullick and N. N. Sen, for the 
Respondents. 


JUDGMENT. 

Das, J.—I think this appeal must suc- 
ceed. The plaintif company claims the 
mineral rights in Perganna Barabhum 
under a permanent mokarrari lease granted 
by Raja Braja Kishore Singh Deo, the then 
proprtetor of the perganna, to one Kenny on 
the 12th November 1881 ; and the suit out of 
which this appeal arises was fora declara- 
tion of its title to those rights, for damages, 
and for a permanent injunction restraining 
the defendants from carrying on mining 
operations in the perganna. 

. The present proprietor (whose estate is 
under attachment under the provisions of 
the Encumbered Estates Act) has been cited 
as defendant No. 1 inthe action—defendant 
No. 2 is the manager of the estate appointed 
under the Act. On the 5th September 1911 
the present proprietor granted a mining 
lease of the perganna for 999 years to 
Herambo Nath Banerji, cited as defendant 
No. 3 in the action. Herambo in his turn 
granted a ‘prospecting license to Guazder, 
-the 5th defendant, on the llth February 
1920, It is admitted that Guzder is actually 
carryingon underground operations through 
his agent, Chandan Singh, named as defend- 
. ant No, 4. The suit was originally insti- 
tuted against defendants Nos. 1 to 4, the 
plaintiff not being aware that Chandan Singh 
was the agent of Guzder. The plaint was 
subsequently amended and Guzder was 
' “added as a party to the suit on the 23rd No- 
vember 1920. - 
' The defendants, contested the suit‘ on 
grounds which are"common to them. The 
Subordinate Judge has given effect to most 
of these objections and has dismissed the 
plaintiff's suit on the following grounds: 
„first, on the ground that the plaintiff Com- 
pany has not established its title fo the 
mineral’; secondly, onthe ground that the 
plaintiff Company, not being in possession 
of the thing demised, is incompetent to 
maintain an action for trespass and,.there- 
fore, for injunction; thirdly, on the ground 
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; at there was, by operation of law, an aban- 


. Jonment by Kenny of his interest under 


/ 3e lease of 1881, entitling the proprietor 
to enter into a fresh arrangement ‘with 
Herambo; fourthly, on the ground that the 
suit is barred by limitation; and lastly, on 
the ground that the plaintiff Company is 
estopped from disputing the title of 
Herambo under the lease of the 5th Septem- 
bar 1911. 

I will first consider the question of title. 
As I have said, the then proprietor of 
Barabhum executed a permanent mokarrart 
lease in favour of Kenny on the 12th Novem- 
ber 1881. The validity of the lease was 
unsuccessfully challenged by the defend- 
ants in the Court below, and it was not in 
controversy before us. We start then with 
this, that Kenny acquired apermanent, trans+ 
ferableand heritable interest in the minerals 
in Perganna Barabhum under the lease of 
the 12th November 1881. Now it appears 
that though the lease was taken by Kenny 
in his own name he was in fact acting on 
behalf of himself and eleven other persons. 
On the 24th February 1882 Kenny executed 
what is called a deed of declaration of trust 
in which he declared that “he, his heirs, 
executors, administrators, representativ 
shall and will henceforth stand a 
sessed of the said mines and minerals and 
all mining rights granted by the said patia. 
b eile ches E ABA ke in trust for the said ~~ 
several persons whose names are set forth 
in the first column of the Second Schedule 
hereto according to the shares and interests 
set opposite to their respective names in the, 
second column of the Second Schedule here- 
to.” Itis not necessary to give the names 
of the persons interested in the patta of the 
25th November 1881 ; it is sufficientto say 
that Kenny had three shares out of 32 and 
‘iat eleven other persons whose ‘names 
| ppear in the Second Schedule had-the re- 
naining shares. 

On the 28th January 1891,a Company was 
formed called the Barabhum Co., Ltd., with 
a view “to acquire lands for the mining 
purposes and ‘mining rights of all kinds in 


Manbhum, Singhbhum, and Chota Nagpur -~ 


and elsewhere in British India and in par- 
ticular the mining rights in Perganna 
Barabhum acquired by one Nathaniel Kenny 
under a perpetual lease from Maharaja Braja 
Kishore Singh dated the 12th November 
1881, and now vested in the said Nathaniel 
Kenny as trustee in terms of an indenture 


dated the 24th February 1882.” On the 5th 
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February 1891, an agreementfor sale of the 
property which was the subject-matter of the 
` mokarrari patta of the 25th November 1881, 
was enteredinto between Barabhum Co., Ltd., 
and a number of persons called the vendors 
including all the persons who according 
to the deed of declaration of trust were 
interested in the patta of the 25th November 
1881. By this agreement the vendors agreed 
to sell to Barabhum Co., Ltd., the under- 
ground rights of Perganna Barabhum for the 
sum of Rs. 32,000 which was agreed to be paid 
and satisfied by the allotment to them of 
320 shares in the capital of the Company. 
It appears that these shares were allotted 
to the vendors in the proportion in which 
they were interested in the lease of the 
25th:November 1881. Tt will be noticed 
that various persons are mentioned as 
vendors whose names did not appear in the 
deed of declaration of trust as being in- 
terested in the demised property; but the 
explanation is that these persons came to 
acquire an interest by subsequent transfers. 
Meanwhile Kenny died in England before 
the legal estate could be conveyed. He 
` lefta Will of which Probate was taken in 
England. Mr. Foley, acting under instruc- 
tions from the English executors and as 
their constituted attorney, obtained Letters 
of Administration to the estate of Kenny 
from the Calcutta High Court on the 21st 
November 1905, “with effect within the 
province of Bengal.” On the 29th January 
1908, Foley as the administrator of the 
estate and effects of Kenny conveyed the 
property to the Company, On the 14th 
July 1916, the Company transferred its 
interest to Billinghurst and on the 14th 
July 1917, Billinghurst conveyed it to the 
plaintiff Company. 

Now there is no dispute as to the valid- 
ity or sufficiency of the transactions by 
which the Barabhum COo., Ltd., conveyed 

. the property to Billinghurst and Billing- 


hurst conveyed it to the plaintiff Company. - 


The only question is as to the conveyance 
of the property to Barabhum Co., Ltd. 
_ Now Kenny’s interest in the thing demised 
< being admitted, what infirmity is there in 
the title of the plaintiff Company? The 
learned Subordinate Judge attacks both 
‘the declaration of trust of the 24th Febru- 
ary 1882, and the conveyance by Foley to 
Barabhum Co., Ltd., on the 29th January 
1908. He attacks the declaration of trust 
on the ground that Kenny bad no eauthor- 
ity to declare himself a trustee for his > 
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co-sharers. The view of the learned Sub- 
ordinate Judge on this point may be 
stated in his own words:—"“Under this 


-deed Mr. Kenny constituted himself to be 


the trustee of the eleven other co-sharers, I 
do not think that he could constitute him- 
self to be a trustee on behalf of the eleven. 
He could create a trust and make himself 
a trustee only in respect of his own pro- 
perty and not in respect of the property 
of others. He was, therefore, in my opinion 
not a trustee, but only a fareidar of those 
eleven persons in respect of the shares in 
the lease-hold property.” Itis not neces- 
sary for me to say anything more than 
this that the view of the learned Subor- 
dinate Judge cannot be supported for a 
single moment. The legal title was in 
Kenny; but as between him and hig co- 
sharers he was entitled to a small share 
in the demised property. The deed itself 
states that the eleven persons, who had a 
beneficial interest in the demised property, 
had requested Kenny to execute a decla- 
ration of trust in respect of the property. 
It was but right and proper that Kenny 
should make an open declaration to the 
effect that though the legal title was in 
him, he was holding the property on behalf 
of himself and eleven other persons. The 
learned Subordinate Judge has entirely 
misunderstood the position. It is not that 
Kenny constituted himself a trustee on 
behalf of his co-sharers, but that he was, 
by construction of law, a trustee bound to 
convey the legal title to his co-sharers, 
whenever called upon to do so. This is. 
all that the declaration of Kenny amounts 
to. 

The learned Subordinate Judge next 
turned his attention to the agreement of 
the. 5th February 1891 and found that it 
was not proved in accordance with law, 
The learned Subordinate Judge is ent?rely 
right when he says that it was for the 
plaintiff to prove that the twelve persons 
who were interested in the demised pro- 
perty or their representatives-in-interest 
actually executed this agreement. Now it 
‘appears that eight of these persons repre- 
senting ll-annas share in the subject- 
matter of the lease, executed this document 
through their constituted attorneys and it 
is quite true that there is no evidence in 
this case that these attorneys “had any 
authority to execute the agreement on be- 
, half of the ll-annas share-holders. The 
“ objection as to the sufficiency of proof was 
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taken in the Court below and the learned 
Subordinate Judge decided, in my opinion, 
rightly, that no presumption arises under 
s. 90 of the Evidence Act as to an agent's 
authority which must be proved in the 
usual way. J agree that the plaintiff Com- 
pany has not established that this agree- 
ment was executed by all the persons 
interested in the subject-matter of the lease 
of the 25th November 1881; but, in my 
opinion, the question as to the proof of 
this particular document does not fall to 
be considered. The learned Subordinate 
Judge made unnecessary difficalty for him- 
self. We know that the legal title in the 
thing demised was in Kenny although there 
were various other persons beneficially 
entitled to specifie shares in it, We may 
. put, out of our mind the agreement of the 
5th February 1891. Kenny died and on 
his death Probate was obtained of his Will 
in England. As I have said, Foley obtained 
Letters of Administration to the the estate 
of Kenny “with effect within the province 
of Bengal.” Now what is the position? 
Upon the grant of Letters of Administra- 
tion to Foley, the demised land (which 
was then within the province of Bengal) 
vested in Foley as such administrator; 
and Foley was competent to deal with 
the property in due course of adminis- 
tration. As will be remembered, Foley 
conveyed the demised property to Bara- 
bhum Co., Ltd., on the 29th January 1908. 
The learned Subordinate Judge objects 
to this transaction. He remembered that 
the declaration of trust showed that Kenny 
was a beneficial owner of only a small 
share in the property and that in regard 
. to the remaining shares he wasa trustee 
of eleven other persons; and he thought 
that as Kenny's Will did not purport to 
deal with the legal title in the demised 
preperty, that title did not vest in Foley 
so as to enable him to convey it to Bara- 
bhum Co., Ltd. e 
Now it is quite true that Kenny did not 
deal with the demised property in his Will 
and the learned Subordinate Judge is 
right in saying that “so far as this property 
is concerned, he died intestate.” But even 
‘the estate of an intestate has to be admi- 
_nistered in due course of law; and s. 179 
of the Indian Succession Act says that the 
“executor or administrator, as the case may 
. be, of a deceased person is his legal re- 
presentative for all purposes, and all the 
- property of the deceased person vests int 
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him as such.” Now what is the meaning 
of the words “all the property of the de- 
ceased”? Thereis high authority for the 
view that the words “all the property of 
the deceased” must be construed as mean- 
ing the actual properly of the deceased, 
whether held by him for his own benefit 
or for the benefit of others: see De Souza v. 
Secretary of State for India (1). There is no 
reason to doubt, therefore, that the demised 
property vested in Foley as such adminis- 
trator under s, 179 of the Indian Succession 
Act. 

The next question is whether Foley was 

FE to convey the property to Barabhum 

Ltd. Now before dealing with this 
eA let me examine what Foley pur- 
ported to do. The deed of conveyance of 
the 29th January 1908, recites the following 
transactions : — 

First, the mokarrari patta of the 12th 
November 1881 granted by Raja Braja 
Kishore Singh to Kenny, 

Second, the deed of declaration of trust by 
Kenny by which he declared that he, his 
heirs, executors and administrators and re- 
presentatives should and would stand and 
be possessed of the subject-matter of the 
lease of 1881 in trust for the several persons 
whose names appeared in the Second 
Schedule of the deed, 

Third, the agreement of the 5th February 
1891 by which the persons then entitled to 
the subject-matter of the lease of the 25th 
November 1881 agreed to sell the mining 
tights conferred by that lease to Barabhum 
Co., Ltd., for Rs. 32,000 which sum should 
be paid and satisfied by the allotuient to 
the vendors of 320 shares in the capital of 
the Company. 

It then recites that the said shares have 
long since been allotted to the said parties 
and that ever since the completion of the 
agreement of the 5th February 1891, the 
Company has been in possession of the 
mining rights conferred by the said paiia, 
but that the legal estate was still outstand- 
ing in Kenny. In these circumstances 
Foley as the administrator of the estate of 
Kenny transferred the mining rights con- 
ferred by the patta of the 25th November 
1881 to Barabhum Co., Ltd. 

Now what is there to object to in the 
transaction? In point of forn, the property 
stood in the name of Kenny and Foley as 
the administrator of the estate of Kenny 


(1) 17B. L. R. 423, 
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was competent to convey the property to 
Barabhim Co., Ltd., in due course of ad- 
ministration. If substance isto be regard- 
ed, then, there is no doubt that though 
the legal title was in Kenny the persons 
who were beneficially entitled to the pro- 
perty had already conveyed their interests 
to the Barabhum Co., Ltd., for valuable con- 
sideration, and were entitled to call upon 
Kenny or on the administrator after his 
death to convey thé legal estate to Bara- 
bhum Co., Ltd. Now it may be said that 
Foley had no business to convey the pro- 
perty to Barabhum Co., Ltd., without the 
permission of the Court. The general rule 
established under s. 269 of the Indian Suc- 
cession Act is that ordinarily an administra- 
tor ought to obtain the previous permission 
of the Court before conveying the property 
to a third party. But then that section 
provides that a disposal of the property by 
the administrator in contravention of the 
rule stated in para. 30f s. 269 is voidable 
at the instance of any other person interest- 
edin the property. In other words, if any 
objection was to be made to the conveyance 
of the 29th January 1908 that objection 
could proceed either from the heirs of 
Kenny or the heirs of the beneficiaries re- 
cognised as such in the deed of declaration of 
trust, The objection could neither proceed 
from the landlord nor from any other party 
claiming through the landlord. In my 
opinion the conveyance in favour of Bara- 
bhum Co., Ltd., is not open to attack. That 
being so, the plaintiff Company has clearly 
established its title to the demised property, 
for-it is not disputed that the Barabhum 
Co., Ltd., validly transferred the property 
to Billinghurst on the 14th July 1916 and 
that Billinghurst validly transferred it to 
the plaintiff Company on the 14th January 
1917. 6 
` The next point is whether the present 
suit by the plaintiff Company is maintain- 
able. The learned Subordinate Judge has 
shown some re-search into the intricacies of 
the English Common Law. He says that 
neither the plaintiff Company nor its pre- 
decessors ever got possession of the demised 
property ; and that, that being so, the 
demise only gave the lessee a right of entry 
in the property or, which is thesame thing, 
an interesse termini which is not sufficient 
as a foundation for an action for trespass 
or a suit for injunction and damages. Now, 
so far as I know, this doctrine has been 
ppplied in England only to leases for years; 
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it has, for instance, never been applied to 
whatare known as freehold leases. Now 
the lease with which we are concerned is a 
perpetual lease, a lease creating a perman- 
ent, transferable and heritable interest in 
the thing demised, in which the landlord 
has no right of reversion: Sonet Kooer v. 
Himmut Bahadoor (2). A lease of this 
nature is, so far as ] am aware, unknown to 
the English Common Law and I do notthink 
that it is quite necessary to apply a doctrine 
applicable to English leases to a lease 
which is unknown to English Law. In the 
next place, it is as well to look to the de- 
finition of a lease in the Transfer of Pro- 
perty Act, a Statute with which we should 
be acquainted. At Common Law, possession 
under the instrument is necessary to com- 
plete a lease, so that after a lease has been 
granted, and before actual entry has, been 
made by the lessee, he is for many purposes 
not a tenant. Under the Transfer of Pro- 
perty Act a lease of immoveable property 
from year to yearorforany term exceed- 
ing one year, or reserving a yearly rent, 
can be made only by a registered instru- 
ment. All other leases of immoveable pro- 
perty may be made either by a register- 
ed instrument or by oral agreement 
accompanied by delivery of possession, It 
will be noticed that delivery of possession 
is essential to the completion of a lease 
under the Transfer of Property Act only 
where it has been made by oral agreement, 
anda lease by oral agreement cannot be 
made where itis from year to year or for any 
term exceeding one year or reserving a 
yearly rent. Now if, as I hold, delivery of 
possession is not necessary for the comple- 
tion of a permanent lease under the Transfer 
of Property Act, I do not see why we 
should import into our system the com- 
plications of English Law where delivery éf 
possession is necessary to complete a lease. 
In the third place, ewhat foundation is 
there for the suggestion that the plaintiff 
Company is not in possession? By posses- 
sion is,and must be, meant possession of 
that character of which the thing is capable. 
We are concerned in this litigation with 
underground rights which are not capable 
of possession as a house, a watch or a ring 
is. For many purposes the law regards the 
right to possession as equivalent to posses- 
sion ; especially when the property is not 


(2) 1 O. 391; 25 W. R. 239; 3 I. A. 92; 3 Sar. P.O. J. 
608; 3 Suth, P. C. J, 257; 1 Ind. Dec, (ne) 248 
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in the actrfal possession of any one. It is 
quite true that the plaintiff Company has 
not yet worked the mines; but, “the mere 
omission of the mineral owner to do any- 
thing with the subject-matter of his grant 
will not be a disseisin or dispossession of 
him in favour of the surface owner” (See 
Pollock and Wright on Possession, p. 87). 
Now obviously there is no question of a 
“disseisin” unless, to start with there is a 
seisin, and, in my opinion, the omission of 
the mineral owner to work the mines does 
not show that he is not in possession 
of the mines, I hold that the plaintiff 
Company was in constructive possession 
of the thing demised and that constructive 
possession is a sufficient foundation for 
an action in trespass (Clerk and Lindsell 
on. Torts, 6th Edition, 380). In the fourth 
place, it is not necessary to embarrass our- 
selves with a discussion as to forms of 
actio known to English Common Law. If 
it were necessary to do so, one might say 
that though a person, not in possession, 
is not entitled to maintain trespass, he 
is entitled to maintain trover and to 
recover the value of personal chattels 
wrongfully converted by another to his 
own use. It is necessary to see what is 
the substance of the plaintiff Company's 
claim in this case. There is an injury to 
the plaintiff Company's right both actual 
and threatened, It has proved its title. 
Tt shows that the defendants or some of 
them have carried away coal which belongs 
to it, and are threatening to carry away 
more coal or convert that coal to their 
personal use. Is it to be supposed that 
the plaintiff Company has no remedy 
because it is not in actual possession of 
the thing demised? Now even at Common 
Law, a tenant having a mere interesse 
termini could maintain an action for dam- 
ages for recovering the value of coal wrong- 
fully converted by another to his own use 
and he could also maintain an action for 
injury to his rights—Gillard v. Cheshire 
Lines Committee (3) and these are „the 
remedies which the plaintiff Company is 
seeking in this case. In regard to the 
question of injunction the case upon which 
the learned Subordinate Judge relies does 
not, in my opinion, establish that a plaint- 
iff, not in possession, is not entitled under 
any eircumstances to injunction, even | if 
he satisfies the Court that the injury which 


(3) (1884) 32 W. R. 943, : 
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is apprehended will be either continuous 
or frequently repeated or very serious. 
The case of Wallis v. Hands (4) was 
decided on its own facts and is not an 
authority for the proposition that “a man 
having only interesse termini cannot bring 
a case for injunction.” In my opinion the 
plaintiff Company is entitled to maintain 
this action. 

The next question is whether there was 
by operation of law an abandonment or 
surrender of the lease by Kenny. There 
is no doubt that the plaintiff Company has 
not worked the mines; but there is ample 
authority for the view that mere non-user 
does not amount toan abandonment. The 
passage which I have already cited from 
Pollock and Wright may be referred to 
in this connection. It is not necessary to 
cite authorities, for the principle is well 
recognised. The learned Subordinate Judge 
relies upon the following circumstances 
in support of his theory as to abandon- 
ment. He says that in 1901 the proprietor 
treated the lease as having been surrender- 
ed or abandoned. In 1904 the manager of 
the proprietor granted a prospecting license 
to Messrs. Mackinnon Mackenzie & COo., 
whose agent Robinson worked a particular 
kind of mineral called galena in one of 
the mouzas called Beldi; and the learned 
Subordinate Judge says that “the inference 
is that when the zemindar found that for 
a period of 20 years the lessee had not 
worked but had left the country, he in-' 
ferred that the lessee had surrendered the’ 
lease and entered upon possession,’ and 
he says that, since the zemindar entered 
upon possession, the lease was extinguished. 
There is, in my opinion, neither principle 
nor authority in favour of the startling 
proposition laid down by the learned Sub- 
ordinate Judge. A contention very much 
like the one which found favour with the 
learned Subordinate Judge was advanced’ 
before the Privy Council in Agency Co, v. 
Short (5). Lord Macnaghten in dealing with 
the contention said that in the case of 
mines, the doctrine contended for might 
lead to startling results and produce great. 
injustice. It is quite true that the pro- 
prietor treated the lease as having been 
surrendered in 1901; but what he under- 
stood is of no consequence unless he 


(4) (1893) 2 Ch. 75; 62 L. J. Oh. 586; 3 R. 351; 68 L; 
T. 498: 41 W. R. 471. l 

(5) (1888) 13 A. ©. 793: 58 L.J. P. O. 4; 59 L.T 
677;°37 W. R. 433; 53 J. P, 132, 


[911. ©. 1925] 


actually took possession of the demised 
-land and retained possession for the 
statutory pesiod. It is quite true that in 
1904 he granted a lease to Messrs. Mac- 
kinnon Mackenzie & Oo., and that Mac- 
kinnon Mackenzie & Co., worked the galena 
in one of the mouzas comprised within 
the Perganna. It is not suggested that 
-any of the subsequent lessees has been 
- in possession for the statutory period. 
That being so, there- was no abandonment 
of his interest by Kenny. 

I will now deal with the question of 
| limitation. The defendants rely upon the 
following facts as establishing that the 
plaintiff's suit is barred by limitation. 
On the 9th November 1909, a letter was 
written by Mathewson as putnidar of the 
Perganna contending that the mining 
rights in the Perganna belonged eithér to 
the Government or to him as represent- 
ing the zemindar. This letter throws no 
light on the question of possession. On 
the 21st October 1905, the proprietor gave 
a mining lease to Sullivan. Admittedly 
Sullivan has never worked the mines and 
he surrendered the lease by a registered 
document. No question of dispossession, 
therefore, arises. Between August 1904 
and September 1905, Messrs. Mackinnon 
Mackenzie & Co., worked a particular kind 
of mineral called galena in village Beldi 
under a license from the Manager of the 
Encumbered Estate. 


note of the learned Subordinate Judge and 
the amount of the working is to be found 
in Ex. R. It appears that they took 
Rs. 17,415 worth of galena and that they 
paid the. Rajah Rs. 162 as balance of the 
royalty due. It may be admitted that 
there was an ouster of the plaintiff Com- 
pany or its predecessors-in-title by Messrs. 
Mackinnon Mackenzie & Co., of village 
Beldi comprised within the Pergaùna 
between August 1904, and September 1905 ; 
but Messrs. Mackinnon Mackenzie & Co., 
entered upon possession without title, for 
the proprietor had no power to grant a 
lease to Messrs. Mackinnon Mackenzie & 
Co. They ceased to work in September 
1905; and the rightful owner, that is to 
say, the plaintiff - Company, or its pre- 
decessors-in-title, on Messrs. Mackinnon 
Mackenzie & Co.,- abandoning possession 
of the mouza was in the same position in 
all respects as it was before the intrusion 
took place. As Lord Macnaghteh in 
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Agency Co. v. Short (5) says “there is no 
one against whom he can bring an action. 
He cannot make an entry upon himself,” 
Time undoubtedly began to run as against 
the plaintiff Company in August 1904in 
regard to Mouza Beldi; but, in my opinion, 
it ceased to run in September 1905 when 
Messrs. Mackinnon Mackenzie & Co. 
abandoned possession of the mouza. On 
the 15th June 1906 the Manager of the 
Eneumbered Estate wrote a letter to 
Messrs. Hoare Miller & Co., the managing 
agents of Barabhum Co., Ltd., informing 
them that the Raj ignored Kenny’s lease, 
The Manager in his letter said “the 
mining rights have remained latent from 
the date and year the lease was granted.” 
Messrs. Hoare Miller & Co. replied to 
this letter which has not been put ip by 
the defendants. On the 24th June 1906, 


‘there was another letter from the Manager 


in which he repeated that the proprietor 
refused to recognize Kenny's lease. In my 
opinion the refusal to recognize Kenny's 
leas did not amount to dispossession. What 
was wanted on the part of the proprietor 
was a positive act of dispossession so as 
to enable him to' invoke the doctrine as 
to lapse of time. As I have said, the right- 
ful owner may invoke the doctrine as to 
constructive possession. He may for a 
time be dispossessed; but when the tres- 


passer abandons possession the rightful 


owner, to quote the words of Lords Mac- 
naghten, “is in the same position in all reg- 
pects as he was before the intrusion took 


place.” The letters Ex. G-1 and-G-2 throw . 


nolight whatever on this point, On the 
9th April 1907, the Raj gave a lease to 
Gobind Bose. It is not suggested that 
Gobind Bose took possession by virtue of 
this lease or carried on any underground 
operations. One may, therefore, ignore 
Gobind Bose’s lease. On the 5th September 
1911, the Raj gave a lease to Herambo who 
in his turn granted,a prospecting license 
to Guzder on the 5th June 1919 and again 
op the llth February 1920. It is not 
suggested that Herambo defendant No, 3 
took possession by virtue of his lease or 
that he carried on any underground ope- 
rations. The plaintiff's cause of action 
arose for the first time when Guzder through 
Chandan Singh began to act under the 
prospecting lease. The suit having been 
instituted on the 14th June 1920 is amply 
within time. 

~The last question is as to -estoppel. It 
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is difficult to understand the view of the 
learned Subordinate Judge on this point. 
It is contended that “as the predecessors- 
in-interest of the plaintiff Company by not 
working the minerals in the Perganna made 
the defendant believe that the zemindar 
had the right to settle the minerals and 
as in that belief he paid Rs. 25,000 as 
salami to him for the lease of the minerals, 
the plaintiff Company, is estopped from 
claiming a leashold interest in the minerals 
as against him.” Ip my opinion it is only 
necessary to state the proposition to reject 
it. I hold that there is no question of 
estoppel to be tried. 

I would accordingly allow the appeal, set 
aside the judgment and the decree passed 
by the Court below. The plaintiff Com- 
. pany ‘is entitled to a declaration of title 
in itsfavour and to a permanent injunc- 
tion restfaining the defendants and their 
agents and servants from working and 
appropriating . the minerals in Perganna 
Barabhum. The plaintiff Company is also 
entitled to its costsin this Court and in 
the Court below. 


Adami, J.—I entirely agree. 
Z. K. Appeal allowed. 
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Transfer of Property Act (IV of 1882), s. 59—Attesta- 
tion of mortgage—Haxecutant illiterate—Person writing 
name of executant, whether ean attest—Scribe, when 
attesting witness~ Contract Act (IX of 1872), s. 65— 
Agreement discovered to be void—Suit to recover cons 
sideration—Cause of action, when arises, 

Where a person writes on a mortgage-deed the name 
of the executant who is illiterate and then his own- 
name by way of attestation, there is no proper attes- 
tation of the deed as required by s. 59 of the Transfer 
of Property Act,as a person cannot be an attesting 
witness to his own act. The matter would be differ- 
ent if theexecutant puts a mark or thumb impression 
on the deeg, for then it could be argued that the per- 
son attested to the mark or*the impression. [p. 176, 
col. 2; p. 177, col. 1.] i 

Sristidhar Ghosh v. Raksha Kali Dassi, 63 Ind. Cas. 
507; 49 O. 438; 26 O, W. N. 264; (1922) A.I. R. (C,) 168,° 
relied on, 
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A scribe may also assume the position of an attest- 
ing witness if he signs the document after seeing the 
document duly executed. But where the scribe signs 
as scribe before the execution of the document by the 
executant, he cannot be considered an attesting wit- 
ness unless he again signs by way of attestation after 
witnessing the execution of the document. [p. 177, col. 


1. 

loam Bahadur Singh v. Ajudhia Singh, 34Ind. Cas. 
jk 1P. L. J. 129; 20 O. W. N. 699; 3 P.L. W. 93, re-. 

1ed on. 

Jagannath Khan v. Bajrang Das Agarwala, 62 Ind.. 
Cas. 97; 48 C. 61, distinguished. j | 
In the absence of special circumstances, the time at 
which an agreement is discovered to be void, so that 
cause of action to recover the consideration arises 
under s. 65 of the Contract Act, is the date of the 

contract. [p. 178, col. 1.] 

Ananda Mohan Ray v. Gour Mohan Mullick, 74 Ind. 
Cas. 499; 50 O. 929; 21 A. L. J. 718; 4 P. L. T. 609; 
(1923) A. 1. R. (P. C.) 189; (1923) M. W. N. 803; 45 M. 
L. J. 617: 25 Bom. L. R. 1269; 33 M. L. T. 365; 50 I. 
A, 239; 28 C. W. N. 713; 400. L. J. 10 (P. O), follow- 
ed. 

Appeal against the judgment and decree 
of the District Judge, Rae Bareli, dated the 
24th November 1924, contirming that of the 
Sub-Judge, Partabgarh, dated the 20th 
December 1923. i 

Mr. Ghulam Hasan, for the Appellant. 

Messrs. Radha Krishna and Atadh Behari 
Lal, for the Respondent. : 

JUDGMENT.—The plaintiffs suit for 
sale on foot of what purported to be a mort- 
gage-deed was dismissed by the Subordi- 
nate Judge of Rae Bareli and so was the 
first appeal to the District Judge. He has 
come here in second appeal. 

` The deed has been held to be genuine: 
and the consideration thereof established. 
What the lower Court decided was (1) that 
there was no due attestation (a) because. 
one of the so-called attesting witnesses was ' 
Bisheshar Lal who had signed on behalf of 
the lady and (b) because the scribe who had 
seen the document signed on behalf of the 
executant in his presence could not be con- 
sidered an attesting witness, and (2) that 
the suit for a money decree was barred. by 
limitation. 

These findings are correct. It has been 
held by a Bench of the Calcutta High 
Court in Sristidhar Ghosh v. Raksha: Kaly 
Dassi (1) that where the writer of a mort- 
gage-bond wrote out the name of the exe- 
cutant who was illiterate and then signed 
his own name by way’ of attestation the 
deed was not properly attested as required. 
by s. 59 of the Transfer of Property Act, 
A former ruling of the Calcutta High Court 
is quoted in support. Inthe present case 

(1) 63 Ind. Cas. 507; 49 O. 438; 26 O. W. N, 264; 
(1922) A, L R. (O.) 168. ; 


(81:1. G. 1925) 
there is no mark or thumb impression of 
the lady executant Musammat Mainath Kuar 
-and Bisheshar Lal bad signed her name on 
her behalf presumably with her authority. 
Under such circumstances Bisheshar Lalean- 
not be an attesting witness to his own act. 
The execution was the act of Bisheshar Lal 


and no way the act ofthe lady. The matter. 


would have been different if the lady had 

_ either put her mark or her thumb impres- 
sion because then it could have been argued 
that Bisheshar Lal was an attesting witness 
to the mark or the impression. 

The other point also as regards the scribe 
being put forward as an attesting witness is 
well settled by authority. In the present 
case Anwar Uddin was the scribe and 
signed as scribe and did not sign again 
after the deed was executed on behalf of the 
lady. The Chief Justice of the Patna High 
Court has discussed the law on the subject 
in Ram Bahadur Singh v. Ajudhia Singh 
(2). The observations of Jwala Prasad, J., 
who wrote a separate judgment are perti- 
nent. A scribe may also assume the position 
of an attesting witness if he signs the docu- 
ment after seeing the documen; duly exe- 
cuted. The learned Judge observed at 
page 132* of the report: “On looking into the 
evidence, I find that that witness does not 
say thatthe scribe witnessed the execution of 
the deed. The fact that Lal Behari Lal is 
described as katib tamassuk does not show 
that he did not witness the execution. It 
often happens that the scribe of a deed 
does witness the execution and he may sign 
the deed because he has done so and yet 
describe himself as katib. In the present 
case there is no evidence that Lal Behari 
Lal did witness the execution of the deed 
and it cannot be presumed that he did.” 
There is the same difficulty in the present 
case. Anwar Uddin was examined as a 
witness and does not say that he signed 
the document after witnessing the execution 
and did not sign again as an attesting 
witness. Under the circumstances he can- 
not be considered an attesting witness. 

On behalf of the appellant a Bench case 
of the Calcutta High Court [Jagannath 
Khan v. Bajrang Das Agarwala (3)], was 
quoted. It does not appear from the report, 
however, that the scribe had not signed as 
an attesting witness as well. It appears 
. (2) 34 ara 370; 1 P. L. J. 129; 20 C. W. N. 699; 
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that the scribe had signed in two places and 
the learned Judges possibly took the view 
that, when he signed the second time, he 
had done so in attestation of the execution 
of the deed. Such an inference cannot be 
drawn in the present case. 

It is not enough that a witness should 
see the actual execution but as an attesting 
witness he must further sign the document 
as a witness. If this were not insisted upon, 
it would be easy enough for parties to fabri- 
cate evidence subsequently and bring wit- 
nesses to swear that though they did not 
sign the document they were present when 
it was executed. Their Lordships of the 
Privy Council quoted this principle in 
Shamu Patter v. Abdul Kadir Rowthan (4): 
“And the principle was given effect to in 
the House of Lords in Burdett v. Spilsbury 
(5). The Lord Chancellor summed up the 
conclusion in these words:—'‘The party who 
sees the Will executed is in fact a witness to 
it, if he subscribes as a witness, he is then 
attesting witness,’ ” 

In favour of a money-decree it was argued 
that the consideration did not fail at the 
very commencement but only now during 
the proceedings in the present suit when it 
was discovered that the document was not 
properly attested. The Privy Council cage 
of Harnath Kuar v. Indar Bahadur Singh 
(6) was quoted in support. The circum- 
stances of that case, however, were peculiar, 
At page 184* of the report their Lordships 
stated the peculiar circumstances of that 
case: “As their Lordships think there are 
materials on the record from which it may . 
be fairly inferred in the peculiar circum- 
stances of this case that there was a mis- 
apprehension as to the private rights of 
Indar Singh in the villages which he pur- 
ported to sell by the instrument of Janu- 
ary 2, 1880, and that the true nature of 
those rights was not discovered by *the 
plaintiff or Rachpal Singh earlier than the 
time at which his elemand for possession 
was resisted and that was well within the 
period of limitation.” In the present case 


. 14) 16 Ind. Cas. 250; 35 M. 607 at p. 614; 39 I. A. 218, 
16 C.W. N. 1009; 23 M.L. J. 321; 12 M. L.T. 33s. 
(1912) A. W. N. 935; 10 A. L. J. 259; 14 Bom. L. R. 
1034; 16 C. L. J. 596 (P. C.). 

(5) (1842) 10 Cl. & Ñ. 340; 59 R. R. 105; 8 E. R. 772. 

(6) 71 Ind. Oas. 629; 45 A. 179; (1922) A. L R. (P. C.) 
103; 9 0. & A. L. R. 270; 9 0. L.J. 652; 44 M. L. J. 
489: 37 O. Iu. J. 346; 27 Ce W. N. 949; 501. A. 69; 18 L. 
W. 383; 26 O. 0. 223; 33 M. L. T. 216;5 P. L T. 281; 
2 Pat. L. R. 237 (P. O.). 
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plaintiff himself knew ‘all the conditions 
under which the document was executed 
and his knowledge must be present that it 
was not properly attested. There was no 
subsequent failure of consideration in this 
case. The ruling of their Lordships in 
Harnath Kugr v. Indar Bahadur Singh (6) 
has been subsequently explained in Ananda 
Mohan Roy'sv. Gowr Mohan Mullick (7). 
There it was held that in the absence of 
special circumstances, the time at which an 
agreement is discovered to be void, so that 
-cause of action to recover the-consideration 


arises under s. 65 of the Indian Contract Act , 


1872, is the date of thecontract. Admitted- 
ly the suit was filed more than 6 years 
after the date of thé.re-payment provided 
in the deed. ` 

The appeal fails and I dismiss it with 


costs. a 
N.H. ° Appeal dismissed. 
(T) 74 Ind. Cas. 499; 50 C. 929; 21 A. L. J. 718; 

L. ‘1. 609; (1923) A. I R. 189; (1923) M. W. N. 

803; 45M. L. J. 617; 25 Bom. L. R. 1269; 33 M. L. T. 

365; 50 I. A. 239; 28 C. W.N, 713; 40 C. L. J. 

(P. ©). 





CALCUTTA HIGH COURT. 

APPEAL From APPELLATE DECREE No. 2643 

oF 1922. . 

June 12,1925. 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice Graham. 
THAKURDIN TEWARI—Puatntire— 
APPELLANT 
versus 
MAHAMMAD IBRAHIM AND OTHERS— 
DEFENDANTS—RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 105— 
Increase in area of tenancy—Application for enhance- 
ment of rent—Dismissal for non-prosecution—Subse- 
quent suit, whether barred—Procedure, : 

A suit for increased renton the ground of increase 
in rea is not maintainable when a similar claim 
was made in an application under s. 105, Bengal 


Tenancy Act, which was dismissed for non-prosecu- 
: e 


MEER Choudhuri v. Puran Chandra Chatterji, 
88 Ind. Cas. 637; 410. L J. 456; 29 O. W. N. 758; 
(1925) A. I. R. (C.) 845, followed. eset 
“ But such a suit cannot be wholly dismissed, but 
should be treated as one for rent at the original rate. * 
Abeda Khatun v. Majub Ali Chowdhury, 59 Ind. Cas, 
760; 48 O. 157, 240. W. N. 1020; 33 C.L. J. 304, 
followed. N 
s Appeal against a decree of the Addi- 
tional Djstrict Judge, Noakhali, dated the 
96th May 1922, reversing that of the 
unsif, Additional Court, Sudharam, dated 


ped0th of June 1920, 5 


[gi 1.0, 1988) 


Babu Jitendra Kumar Sen Gupta, for 
the Appellant. 

Babu Hem Kumar Bose, for*the Respond- 
ents.. 

JUDGMENT.—The plaintiff brought 
the suit out of which this appeal arises to 
recover arrears of rent for the years 1324, 
1325 and part of 1326 B. S. claiming in- 
crease of rent on the ground of increase 
in area. The first Court held that the 
plaintiff was entitled to increase of rent 
though not to the full amount claimed. On 
appeal it was held that the suit was not 
maintainable as the plaintiff had made 
an application unders. 105 of the Bengal 
Tenancy Act claiming additional reni for 
excess area and that application was dis- 


‘missed for non-prosecution. Having regar1 


tothe recent Full Bench decision in the case 
of Becharam Choudhuri v. Puran Chandra 
Chatterji (1), there can be no doubt that 
the lower Appellate Courtis right so far 
as it decides that the claim for additional 
rent for excess area cannot be maintained 
in this suit, But it is contended on be- 
halfof the appellant that thereis no reacon 
why the plaintiff should not get rent at 
the old rate which is undisputed. From 
the plaint and the written statement it 
appears that there was no dispute that the 
original rental of the holding was Rs. 22 
and pies 11. 

Apart from the question of enhancement 
the only matter about which there appears 
from the pleadings to have been any dis- 
pute was the question of possession of 4 
gandas of land in Dag No. 442. That dispute 
need not be decided in the suit. In the 
case of Abeda Khatun v. Majub Ali Chaud- 
hury (2) the facts were somewhat similar 
to the facts of the present case. In that 
case the plaintiffs instituted a suit for 
enhancement of rent and recovery of arrears 
of yent at an enhanced rate, one of the 
alleged grounds for enhancement being 
increase in area. There also the plaintiffs 
had filed an application under s. 105 of 
the Bengal Tenancy Act for enhancement 
of rent on the same ground. It was held. 
that s. 109 was a bar to the plaintiffs claim- 
ing enhancement of rent in that suit, 
But the decree which had been granted to 
the plaintiffs by the first Court for arrears 
of rent at the existing rate was restored, 

(1) 88 Ind. Oas. 637; 41 ©. L. J. 456; 29 0. W.N, 
755; (1925) A. I. R. (0) 845. 

(2) 59 Ind. Cas. 760; 48 ©, 157; 240, WIN, 1020; 
33 C. LI. 304. 


(911, O. 1929) 


We think that now that the claim for en- 
hancement has been abandoned by the 
plaintiff the Suit may be treated asa suit 
for rent at the original rate and he is 
entitled toa decree for arrears of rent at 
-that rate, ; 

We accordingly decree this appeal and 
set aside the judgment and decree of the 
lower Appellate Court. The plaintiff will 
geta decree for arrears of rent for the 
-years 1324, 1325 and the Sraban kist of 
1326 B. S. atthe rate of Rs. 22and pies 11 
with cesses at Rs. 1-2-7 per year, that is to 
say, for two years and four months, 

The plaintiff’ will get proportionate 
costs in all Courts with interest at six 
per cent. per annum. ; 

The contending defendant will get pro- 
portionate costs in all Courts with interest 
at 6 per cent. per annum. 


N. H. Appeal allowed. 


MADRAS HIGH COURT. 
Ssconp Orvit APPEAL No. 6 oF 1922. 
March 2, 1925. 

Present :—Mr. Justice Phillips and 
Mr. Justice Odgers. 

Tus SECRETARY or STATE ror 
INDIA in COUNCIL. sr Tur COL- 
LECTOR or SALEM-—Apprunant 


VETSUS 
SREERAMOORTHI CHETTIAR axp 
OTHERS— RESPONDENTS. 

Adverse possession—Crown lands--Adverse possession 
proved for forty years—Crown, whether should prove 
proprietary right within sixty years- -“Subsisting 
title,” meaning of. 

Where original title in certain lands is admitted to 
have been with Government, a person seekjng to, 
establish his right to them by adverse possession must 
prove his possession for full sixty years. The fact 
that .the claimant is able to prove possession for a 
long time, viz., forty years, would not entitle him toa 
presumption as to possession for sixty years, nor cast 
on the Government the onus of showing possession 
of proprietary right within sixty years. ip. 180, col. 1.] 

Secretary of State for India v. Chelikani Rama 
Rao, 35 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 324; 20 
©. W. N. 1311; (1916) 2 M. W. N. 224: 14 A. L. J. 1114; 
20 M. L. T. 435; 4 L. W. 486; 18 Bom. L. R. 1007; 25 
O. L. J. 69; 43 I. A. 192 (P. O.), followed. 

Secretary of State for India v. Vira Rayan, 9 M. 
175; 3 Ind. Dec. (N. s.) 519, Secretary of State for 
ndia v. Kota Bapanamma Garu, 19 JI. 165; 6 Ind. 
Dec. (x. 8.) 820 and Sri Raja Chetikani Rama Rau v. 
Secretary of State for India, 5 Ind. Cas. 882; 83 M. l; e 
7 M. L, T, 128; 20 M. L, J, 66, dissented from, 
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In the case of a claim to Crown lafids by adverse 
possession, it is misleading to talk of proof of 
“subsisting title’ by Government, when there is a 
finding of original title in the Government, which 
title has not been displaced by proof of adverse pos- 
session. [p. 180, col. 2.) 


Second appeal against a decree of the 
District Court, Salem, in A, S. No. 80 of 
1924, presented against an order of the Court 
of the Special Forest Settlement Officer, 
Salem, dated the 16th May 1914. 


The Advocate-General, for the Appel- 
lant. 

Messrs. C. V. Anantakrishna Iyer and E. 
R. Krishna Iyer, for the Respondents. 


JUDGMENT. 

Phillips, J.—The only question for deci- 
sion in this case, is, whether the plains for- 
ests which were constituted as Government 
Reserve in 1910, belong to Government or 
form part of the plaintiff's Chinnakalrayan 
jagir. The learned District Judge has con- 
sidered the evidence and has come to the 
conclusion that the plaintiff isthe cwner of 
these forests; and has given a decree 
accordingly. This second appeal is filed by 
the Secretary of State for India in Council 
and itis contended that this finding of the 
District Judge isnot warranted by law and 
that upon the fact found by him, the suit 
must be dismissed. 

There is no grant produced in this case, 
nor any other evidence of the manner in 
which the plaintiff obtained his jagir. It 
would appear probable, fthat the jagir 
was originally obtained by the plaintiff's 
predecessors-in-title squatting upon the, 
land many years ago. However that may 
be, the real question for decision now is, 
whether the District Judge has found asa 
fact that these forests were originally in- 
cluded in the jagir, or whether he means 
to find that inasmuch as the plaintiff was 
proved to be in possession and enjoyment 
since 1872, the presumption must be raised 
that the land belongs to him. 

The latter, is, I think the correct inter- 

‘pretation of the judgment, as will appear 
from paras. 18 and 19, in the first of which’ 
‘he sets out all his findings of fact and in 
the second the legal inference to be drawn 
from these facts. The most important 
finding of fact is the first namely, that 
neither party has produced satisfactory 
evidence of title apart from thee evidence 
of possession and enjoyment. The second 
finding is, that there is no evidence from 
which it can be stated definitely in whosg 
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possession and enjoyment the slopes (i. e., 
the suit forests) were down to the year 1872. 
From these two findings [think itis clear 
that the Judge did not mean to find that 
the title of plaintiff was proved ; but inas- 
much as possession for 38 years had been 
proved it was incumbent on Government 
to prove a subsisting title, failing which 
possession for sixty years might be in- 
ferred. The learned Judge refers to the 
decision of the Privy Council in Secretary 
of State for India v. Chelikani Rama Rao 
(1), but he distinguishes that case on the 
ground that there the legal problems 
started with the position that the title was 
in the Urown, whereas in the present case 
the Government has shown no subsisting 
title. There seems tobe a certain amount 
of confusion in the learned Judge’s mind 
as to the difference between “title” and 
“subsisting title’. Undoubtedly the title 
must originally have been in the Govern- 
ment, for otherwise no grant could have 
been made of the land and when the Judge 
talks of “subsisting title’ he appears to 
think that inasmuch as there has been 
adverse possession fora number of years, 
that original title has vanished, unless Gov- 
ernment can show that it is still subsisting. 
This question of “subsisting title” has been 
very clearly dealt with in the judgment of 
the Privy Council in Secretary of State for 
India v. Chellikani Rama Rao (1), where 
they deal with the prior judgments of this 
Courts, namely, Secretary of State for 
India v. Vira Rayan (2), Secretary of State 
for india v. Kota Bapanamma Garu (3) 
.and Sri Raja Chetikani Rama Rao v. Secre- 
tary of State for India (4), the last of which 
was then underappeal. In these prior cases 
it had been consistently held that if a 
person had been in possession of land for 
a long period, it was.incumbent on the 
Crown to show possession of the proprie- 
tary* right within 60years, namely, that it 
was incumbent on Government to establish 
not merely original title but a “subsist- 
ing title’. This view has been directly 
negatived by’ the Privy Council. After 
referring to-the view of this High Court 


expressed as follows: “Though the title was‘ 


(1) 35 Ind. Cas. 902; 39 M. 617; 31 M, L. J. 324; 20 ©. 
W. N. 1311; (1916) 2M. W. N. 224; 14 A. L. J. 1114; 20 
M. L. T. 485; 4 L. W. 586; 18 Bom. L. R. 1007; 25 C. 
L. J. 69; 431. A. 192 (P. ©). 

(2) 9 ML 143; 3 Ind, Dec, (N. s.) 519. 

(3), 19 M. 165; 6 Ind Deo, (N.%.) 820. 

(4), 5 Ind, Cas, 882; 33 M, 1; 7 M. L, T. 128; 20 M, L, 
T g ji 
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originally in the Crown, still, as the posses+ 
sion of the claimants for twenty years prior 
to the notification is found, jt rests upon 
the Crown to prove that it has a subsisting 
title by showing that the possession of the 
claimants commenced or became adverse 
within the period of limitation, that is, 
within sixty years before the notification,” 
their Lordships remark: “In so far as this 
negatives the duty resting upon the claim- 
ants to establish affirmatively their and 
their predecessors’ possession for sixty years, 
their Lordships’ opinion is, as stated, that 
this is erroneous. But with reference to 
the “subsisting title’ it appears to their 
Lordships that nothing further is needed 
than the acknowledgment of the undisputed 
fact that these islands formed in the sea 
belonging to the Crown. That fact is 
fundamental; until adverse possession 
against the Crown is complete, that is to 
say, is for the period of sixty years, that 
fundamental fact remains; and that fact 
forms ‘subsisting title’ ”.. ` 

lt is, I think, clear from this dictum, that 
it is misleading to talk about “subsisting 
title” when there isa finding of original 
title in the Government which title has 
not been displaced by proof of adverse 
possession. Consequently the District Judge 
having found that there is no evidence on 
which a finding as to possession and enjoy- 
ment prior to 1872, can be based, held that 
the plaintiff has failed to prove adverse 
possession for the full period of sixty years 
and consequently his title against Govern- 
ment has not been perfected. His find- 
ing that possession for over sixty years must 
be presumed is, therefore, wrong. lt is argu- 
ed forthe plaintiff that there are certain 
observations in the judgment which go 
to show that the learned Judge really 
found that the plaintiff had title from the 
time of his grant and referenceis made to 
the following observations:— 

Paragraph 11 “I think the inference is 
legitimate that frcm 1872 to 1884 P, W. 
No. l's uncle was in possession as lessee of 
these blocks and that they were 1eally part 
of the jagir itself.” 

Again in para, 18: “The legitimate con- 
clusion is from 1873 onwards down to the 
date of the notification,these sloyes bave 
formed part of the Chinnakalrayan jagir. 

As. I have pointed out above, I am satis- 
fied that from the conclusions of fact speci- 
fied iu para. 18 end the legal inferences 


, drawn e therefrom in paia. 19 that this 


[911. O: 1925) 


statement, “that the slopes formed part 
of the Chindakalrayan jagir” only means 
that this conclusion is arrived at from the 
presumption that arises from possession 
since 1872, and is not a finding of fact 
apart from the question of adverse posses- 
sion. 
_ In this view the plaintiff must be deem- 
ed not to have established his title and 
- consequently the appeal must be allowed 
and plaintiffs claim dismissed with costs 
throughout. 
Odgers, J.—I agree. 
V.N.V. 


N. H, Appeal allowed, 


LAHORE HIGH COURT. 

LETTERS Parent APPEAL No, 54 oF 1923. 

November 27, .1923. ‘ 
Present :—-Sir Shadi Lal, Kr., Chief Justice, 
and Mr, Justice LeRossignol, Kr. 

AKHTYAR an» oTHars—Decrun-HoLtpers— 

APPELLANTS 
VERSUS. 

AKBAR AND orHers-- JUDGMENT-DEBTORS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 3. 47— Suit 
against several defendants, dismissal of -Appeal 
against some defendants—Suit decreed—Haecution of 
decree—Objection by defendants not made parties to 
appeal, whether can be entertained. 

Where a suit is dismissed by the Trial Court and 
an appeal is preferred against such dismissal against 
some only of the defendants and the suit is decreed in 
appeal, the other defendants who have not been im- 
pleaded as respondents inthe appeal, although not 
judgment-debtors, are parties to the suit within the 
meaning of¢.4? ofthe C. P.C., and an objection 
urged by them in the execution proceedings that the 
decree is not binding on them must be determined by 
the Exeeuting Court. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Abdul Raoof, passed in 
Civil Appeal No. 1256 of 1922, dated the 
6th January 1923. 

Lala Nanwa Mal, for the Appellants. 

Mr. Badr-ud-din Koreshi, for the Respond- 
ents. ` : 

JUDGMENT.—The suit was for pos- 
session of land against Alawal and his 
sons, The Trial Court dismissed the suit 
and the plaintiffs appealed, but in the appeal 
impleaded Alawal only and not his song. 

They were successful in their appeal, but 
in execution Alawal's sons obstructed and 
urged that the decree did not bind them. 
The Executing Cuurt directed them to 
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bring a regular suit and dismissed their 
objection. ° 

The learned Judge in Chambers has re- 
versed this order and held that their ob- 
jection had to be disposed of by the Itxe- 
cuting Court and the decree did not hind 
the objectors. It is quite clear that though 
the sons of Alawal are not judgment-debt- 
ors; they are parties to the suit and as such, 
must be heard by the Executing Court only. 

Another point taken is that as the object- 
ors approached the Executing Court before 
actual ejectment, their objection was pre- 
mature. Thisisa new point and appears 
to be irrelevant since objectors were parties 
to the suit, 

Ground No. 3 is net pressed. 

We dismiss the appeal with costs. e 

Z. K, Appeal dismissed, 


. 
aaa 


MADRAS HIGH COURT. 
Sgconp Crviu APPEAL No. 825 oF 1921, 
November 10, 1924. 

Present :—-Mr, Justice Krishnan. 

C. GOVINDASWAMI PILLAI-~ 

PLAIntirFF—APPELLANT 


versus 
DORAISWAMI MUDALI AND OTHERS— 


DEFENDANTS— RESPONDENTS, 

Construction of document—Agreement to sell or mere 
offer —Specific performance—Specific Relief Act (1 of 
1877), s. 27. ` 

A person executed a document in the following , 
terms: “if itso happens that I have to sell it (the 
property) out of necessity, I will sell it to you for 
Rs. 60 and I bind myself to take the money from you 
and convey the land to you, I will give you ten 
days’ time from the date of my proposing to` sell it, 
within which time you should pay me the moncy and 
take the sale-deed from me. But if you fail to pay the 
money within the ten days I will overlook your right 
ond claus and I will be at liberty to sell it®as I 

‘ like”: 

Held, that the document could not be treated asa 
contract to sell since the was nothing init to com- 
pel a purchase of the property on the terms set out in 
it. It would only amount to an offer and until that 
offer were perfected by acceptance there was no bind- 
ing contract resulting, though when once the offer 
tvere accepted, there would be a binding contract 
[p. 182, col. 2.] 

Egala Nagappa Naidu v. Muniswamy Iyer, 65 Ind. 
Cas. 720; 46 M. 30; 30 M. L. T. 175; 15 L. W. 409: (1922) 
M. W. N. 201; (1922) A. I. R. (M.) 16; 42 M. L. J 432, 
relied on. 

Where a later purchaser of a propeħty claims 
priority over an earlier purchaser of the same pro- 
perty by virtue of a prior agreement, such agree- 
ment must be a completed one which could be specifi- 
cally enforced under s. 27 of the Specific Relief Act 

lb: 182, col. 1.] 
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Second appeal against a decree of the 
Court of the Subordinate Judge of Chittoor, 
in Appeal Suit No. 59 of 1920, (Appeal 
Suit No. 188 of 1918 on the file of the 
District Court, Chittoor), preferred against 
that of the Court of the District Munsif, 
Seo in. Original Suit No. 507 of 


Mr. S. Duraisami Iyer, for the Appel- 


lant. 

Mr. A.C, Sampath Iyengar, for the Re- 
spondents. 

This second appeal and the memorandum 
of objections coming on for hearing on 
the 13th of February 192% the Court de- 
livered the following . 

JUDGMENT .—in this case the plaint- 
iff sued to recover two items of property 
described in Schedules A and B. He gota 
decree in the first Court for both these 
propertiés. In appeal the Subordinate 
Judge has disallowed his claim for A 
Schedule property. He purchased this pro- 
perty under Ex. A, dated 26th April 1914. 
The 3rd defendant whois the contesting 
defendant before me also purchased the 
very same property on 9th May 1914, The 
3rd defendant claims priority for his pur- 
chase over that of the earlier purchase by 
the plaintiff on the ground that he had 
a contract, under which the owner of the 
property, the lst defendant, had agreed to 
sell it to him, of an earlier date than the 
26th April 1914. That agreement was pro- 
duced and it is Ex. II]. The agreement 
was found to be genuine. The question 
that I have to decide turns upon s. 27 of 
the Specific Relief Act. Ifit is an agree- 
ment which could be specifically enforced 
under s. 27 against the plaintiff as pur- 
chaser subsequent to the date of that 
agreement then the 3rd defendant’s claim 
would be good. If there was an agreement 
established of an earlier date, it would be 
for the plaintiff who subsequently pur- 
chased the property to show that he isa 
transferee for value who has paid his 
money in good faith and without notice 
of the original contract. 
3rd defendant can take advantage of s. 27, 
cl. (b), of the Specific Relief Act he has 
to show that he has a contract in his favour 
to sell. The document he produced, Ex. 
TII, it is argued by the appellant’s Vakil, 
does rot amount to @ contract at all 
but amounts only to an offer by the 
owner of the property to give a sort 


ef right of pre-emption to the 3rd defend- 
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ant. Itsays “If it so happeng that I have 
to sell it (the property) out of necessity, I 
will sell it to you for Rs. 60 and I bind 
myself to take the money from you and 
convey the land to you. I will give you 
ten days’ time from the date of my pro- 
posing to sell it within which time you 
should pay me the money and take the 
sale-deed from me. But if you fail to pay 
the money within the ten days I will over- 
look your right and claim andI will be 
at liberty to sell it as I like.” It is argued 
by the learned Vakil for the appellant 
that this does not amount to a contract 
at all but itis only a binding offer on 
the part of the lst defendant to the 3rd’ 
defendant that he would sell the property 
to him first, if necessity arises for him 
to sellit, at the price of Rs. 60. The docu- 
ment cannot be treated as a contract, for 
there is nothing in it tocompel the 3rd 
defendant to buy the property on the 
terms set out in it. As was held in a 
recent decision of this High Court in 
Egala Nagappa Naidu v, Muniswamy 
Tyer (1), such a document as this would 
only amount to an offer and until that 
offer is perfected there is no binding con- 
tract resulting. No doubt when once the 
offer is accepted, there will be a binding 
contract. Exhibit IH, therefore, by itself, 
is not sufficient to justify the finding of 
the Subordinate Judge that the 3rd defend- 
ant’s purchase should prevail as against 
the plaintiff's earlier purchase. But the 
question that. has been now raised was not 
properly put forward in the lower Appel- 
late Court and 1 think, therefore, that an 
opportunity should be given to the 3rd 
defendant to show, if he can, that this 
offer in Ex. III became a completed con- 
tract by his acceptance before the date 
of the sale to the plaintiff. Ifhe is able 
to prove that, then the plaintiff will have 
to show that he paid the purchase-money 
in good faith and without notice of that 
contract, to save his purchase being post- 
poned to the purchase by the 3rd defend- 
ant; but till the 3rd defendant proves~ 
the existence of a binding contract prior 
to 26th April 1914, the date of Ex. A, 
no question under the Specific Relief Act 
will arise. 

The Subordinate Judge will be requested 
to submit findings on the issues whether 


e (1) 65 ldt. Cas. 720; 46 M. 30; 30 M. L. T. 175; 15 L. 
W. DS (1052) M. W. N. 201; (1922) A. I. R. (M.) 16; 42 
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Ex. III was converted into a binding con- 
tract between the parties by its accept- 
ance by the 3rd defendant before the 
26th April and, if so, whether the plaint- 
iff is a transferee for value who paid 
his money in good faith without notice 
of that contract. Both parties will be 
allowed to adduce fresh evidence. The 
findings will be returned in two months 
from this date and ten days will be allowed 
for objections, 

As regards the memorandum of objec- 
tions filed'in this case, it seems to me that 
there is no ground to support it, The 
finding of the lower Appellate Court that 
the property in Schedule B belonged to the 
2nd defendant, as whose property the 
plaintiff purchased it, and was not the 
property of the lst defendant is conclu- 
sive against the 3rd defendant. That 
finding is supported by the evidence of 
the plaintiff's witnesses and I must accept 
it’ in second appeal. The memorandum 
of objections will, therefore, be dismissed 


with costs. 


* * * * * * * 


This second appeal coming on for final 
hearing after return of thé findings of 
the lower Court [which were to the effect that 
there was no completed contract between 
defendants Nos, 1 and 3 before the date of 


* * 


the plaint sale, and even if there were one, _ 


the plaintiff was bona fide purchaser for 
value without notice] the Court delivered 
the following 

JUDGMENT.—I laccept the finding 
and as a result the second appeal is allowed 
and the decree of the lower Appellate 
Court is set aside and that of the District 
Munsif is restored. There will; be no costs 
to either side in the appeal or the second 
appeal, This does not affect the order on 
the memorandum of objections. 


vV. N. V. 
N.H, 


Appeal allowed. 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decree No. 1054 

oF 1923. 
June 11, 1926. 
Present :—Justice Sir Ewart Greaves, 
. Kr., and Mr. Justice B. B. Ghose. 
NITAI PADA DAS AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
SARAT KUMARI DASI—-PLAINTIFF AND 
ANOTHER— DEFENDANT—RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 182-—Raiyat 
holding homestead as under-raiyat, eyectment of. 

Under s. 182, Bengal Tenancy Act, a raiyat holding 
homestead as an under-raiyat, would be governed by 
the same provisions as regards ejectment from the 
homestead as regulate his raiyati. i 
. Krishna Kanta Ghose 7. Jadu Kasya, 28 Ind. Cas, 
839; 19 C. W. N. 914; 21 U. L. J. 475, followed. 


Appeal against a decree of the Sub- 
ordinate Judge, Nadia, dated the 19th of 
December 1922, reversing that of the Addi- 
tional Munsif at Chuadanga, dated the 
27th of March 1922. 

Babu Urukramdas Chakravarty, for the 
Appellants. 

Babu Baranashibashi Mukherjee, for 
Respondents. 


the 


JUDGMENT. 

Greaves, J.—This is an appeal oy 
the defendants from a decision of the Sub- 
ordinate Judge of Naaia, reversing a deci- 
sion of the Additional Munsif of Chua- 
danga. 

The suit was brought by the plaintiff 
to eject the defendants from certain home- 
stead lands. It has been found that the 
defendants are raiyats of the village and 
that they held their homestead otherwise 
than asa part of their holding as ratyats. 
The whole of the homestead is held under 
persons who are themselves raiyats and, 
consequently the position of the defendants 
as regards the homestead is that they are 


. under-raiyats. The first Court dismissed 


the suit but the gecond Court has decreed 
it for the reasons’ stated in the judgment 


_ of that Court. 


The facts of this case are identical with 
the facts in the case of Krishna Kanta 


` Ghose v. Jadu Kasya (1). It was there held 


that according to the provisions of s. 182 
the provisions regulating the homestead 
would be the provisions which regulate 
the raiyati. This decision, to, which I 
myself was a party, seems to me in accord- 
ance with the natural meaning of the 


(1) 28 Ind. Cas. 839; 19 O, W. N. 914; 210, L.J. 
475. | 
| 
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words ofs. 182 and on further considera- 
tion l'am not prepared to say that the degi- 
sion is wrong. This- being so, the present 
case is concluded by the case of Krishna 
Kanta Ghose v. Jadu Kasya (1) to which I 
have just referred. 

In the result, the appeal succeeds and 
we restore the decision of the Munsif and 
the appellants will be entitled to the costs 
incurred in this Court and in both the 
lower Courts. No other question arises in 
the appeal. 

Ghose, J,— agree. 


N. H, Appeal allowed. 


*PATNA HIGH COURT. 
SECOND OiIvIL APPRALS Nos. 1112 AND 
. 1124 or 1922. 
August 5, 1924. 

Present:— Justice Sir Jwala Prasad, KT., 
Acting Chief Justice, and Mr. Justice 
Kulwant Sahay. 
MAHADEO SINGH—Puarytirr— 
APPELLANT 
ersus 


V 
“ BASGIT SINGH—DEFENDANT— 
RESPONDENT. 
- Bengal Tenancy Act (VIII of 1885), s. 49—Civil Pro- 
cedure Code (Act V of 1908), 0. V, rr. 16, 17—Notice 
to quit, service of, mode of—Refusal to' sign acknow- 
ledġment, effect of—Notice, whether must be affixed, 
on outer door of house. 

A notice to quit under cl. (b) of s.49 of the Bengal 
Tenancy Act must be served in the manner provided 
jn O. V ofthe O. P. C. for the service of summonses, 
and in acaso to which the provisions ofr. 17 of O. V 
are applicable, those provisions must be strictly com- 
plied with. Where, therefore, the person upon whom 
the notice is to be served takes the notice but refuses to 
sign an acknowledgment that he has received the 
notice, the serving officer must affix a copy of the 


notice on the outer door or some other conspicuous: 


part of the house in which the person to be servad 
ordinarily resides or carries on business or personally 
works for gain. The failureto comply with this pro- 
vision would render the serviag of the notice inefiec- 
tual. [p. 184, col. 2; p. 185, cols. 1&2] 

Second appeals against a decision of the 
Subordinate Judge, Arrah, dated the 29th 


August 1922, reversing that of the Officiat- . 


ing Munsif, Buxar, dated the llth January 
1922. . 
Mr. H. Prasad, for the Appellant. 
“Mr. Sambhu Saran, for the Respondent. 
«e JUDGMENT. À 
Jwala Prasad, A. C. J.— These 
appeals arose out of suits in ejeciment, 
The defendants were under-raiyats and the 
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plaintiffs were occupancy ..raiyats. -The 
plaintiffs sought to eject the, defendants 
upon the ground that notice was served on 
them under s. 49 of the Bengal Tenancy 
Act. The de‘endants raised various pleas 
and the following issues were framed in the 
Trial Court :— 

1. Whether the plaintiffs have any valid 
cause of action? 

2. Is the suit barred by time? 

3. Was notice duly served on the de- 
ndants ? ` 

4. Are the defendants shikmidars of the 
plaintiffs? Is there any custom that shik- 
midars obtain occupancy rights in the land 
they hold as such? 

5. Whether the plaintiffs are entitled to 
recover possession of the disputed land? 

6. Whether the plaintiffs are entitled to 
wasilat? f 

The -Munsif found all the issues in 
favour of the plaintiffs and decreed the suits. 

On appeal the Subordinate Judge dis- 
missed the suits upon the preliminary 
ground that there was no proper service of 
notice as required by s, 49 of .the Bengal, 
Tenancy Act. 

The plaintiffs contend that the view taken. 
by the Subordinate Judge is wrong and 
that he ought to have held that there was 
proper service of notice under s. 49. ` The 
report of the peon showed that the defend- 
ants took the notice but refused to grant 
receipts therefor. The learned Subordinate 
Judge says that under O. V, r. 17 the peon 
ought to have affixed a copy of the notice 
on the outer door or some other conspicuous 
part of the house in which the defendants 
generally resided. There is no special rule 
for the service of notice to quit under. 
al. (b) ofa. 49 of the Bengal Tenancy Act. 
There is, however, a rule framed by the . 
Government under s. 189 of the Act. This 
is r. 3 Part lof the Government Rules in 
Appendix I of the Bengal Tenancy Act. 
That rule cays that :— T 

“Notice required tobe served under this 
Act shall be served in the manner pro- 
‘vided in the C, P. C., for the service of 
summons.” 

Therefore, the rules laid down in O. V of 
the O. P. O., relating to the service of sum- 
mons will apply to notices served under 
s. 49 of the Bengal Tenancy Act. Rule 16 
of O. V, provides that:— '’ h 

“Where the serving officer delivers or 
tenders a copy of the summons to the de- 
*fendant personally, or to an ageut or other 


fe 


[91 I. ©. 1925] 


person on his behalf, he.shall require the 
signature ofthe person to whom the copy 
is so delivered or tendered to an acknow- 
ledgment of service endorsed on the original 
summons.” 

Rule 17 provides that :— i 

“Where the defendant or his agent or 

such other person as aforesaid, refuses to 
sign the acknowledgment, or where the 
‘serving Officer, after using all due and 
reasonable diligence, cannot find the de- 
fendants.......... „the serving officer. shall 
affix a copy of the summons on the outer 
door or some other conspicuous part of the 
‘house in which the defendant ordinarily 
resides or carries on business or personal- 
ly works for gain, and shall then return 
the original to the Court from which it 
was issued, with a report endorsed thereon 
or annexed thereto stating that he has so 
affixed the copy; the circumstances under 
which he did so, and the name and address 
of the ‘person (if any) by whom the house 
was identified and in whose presence.the 
copy was affixed.” 

The serving officer is then required to 
submit his report and to file a report verify- 
ing the correctness of , the same either 
by an affidavit or by examination on, oath 
in Court. The Court then is required, 
under r. 19, to declare that the summons 
has been duly served or to pass such order 
under r. 20 for substituted service if it finds 
that the defendant is avoiding the service 
of summons upon him. Thearder-sheet in 
the present case, regarding the service of 
notice, does not record any order of the 
Court that the notice was duly served upon 
the defendants under r. 19 of the Order. 
Perhaps that rule does not apply to notices 
issued under the Bengal Tenancy Act for 
the rule numbered 3 of the Government 
Rules only says that the process shall be 
served in the manner provided in thè C. 
P. ©. Rule 19 relates to the proof of ser- 
vice by the affidavit of the serving officer 
or his examination on oath in Court and 
the decision of the Court that the service 
was duly made, There isno doubt as held 
by the Court below that r. 17 relating to 
the mode of service, was not complied with. 
In the case of Nagishwar Bux Rai v. Bis- 
seswar Dayal Singh (1), it was held, where 
the defendant refused to acknowledge ser- 
vice of summons that the non-compliance 
‘with. r, 17 regarding the affixing of a copy 


(1) 78 Ind, Cas. 889; 2 Pat. 236; 2 Pat. L. R. $8; (1924) 
A. I, R, (Pat) 446; 5 P. L, T. 576. i 
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of the summons on the outer door or a 
conspicuous part of the housein which the 
defendant resides, does not vitiate the 
service of Summons. In that case, however, 
the evidence was thatthe defendant, when 
served with notice and acopy of the plaint, 
retained the same and thus made it im- 
possible for the peon to affix copy upon 
the door of his house. There was in that 
‘case a further judicial declaration of the 
Court under r. 19 of O. V that the sum- 
‘mons was duly served. In the circum- 
“stances of that case, therefore, it was held 
that the defendant was not entitled to have 
‘the ex parte decree set aside under O. IX, 
'r. 13 of the Code, upon the ground that the 
summons “was not duly served.” It was 
regardedsthat at the utmost non-compliance 
with r. 17 was an irregularity and did not 
necessarily vitiate the service of summons 
“when there was upon the affidavit of the 
peon and the circumstances of the case 
such as the withholding of the copy de- 
livered to the defendant, a finding of the 
Court under r. 19 that the summons was 
duly served. The words “duly served” 
occur in r. 13 under which the application 
of the defendant was to set aside the ex 
parte decree. These circumstances are not 
present in the present case and, therefore, 
the decision is distinguishable. In the 
present case, which is asuit for ejecting 
the defendants, the Court below is right 
in holding that the provisions relating to 
the service of notice laid down in O, V, 
x. 17 should be strictly complied with, It 
has been argued that there is‘some doubt” 
as to whether notice was required to be 
served through the Court upon the defend- 
ants and a private notice would have 
been sufficient which would not have 
necessitated a compliance with the require- 
ments of the rules in O. V. This emay 
be, but when the plaintiffs choose to have 
the notice served through the Court the 
service must be if accordance with rules 
prescribed for the service of notice. 
“ It was then argued that the defendants 
took the notice and, therefore, were apprised 
‘of the contents thereof that they were re- 
-quired to vacate the land at the end of the 
agricultural year next following that in 
which the notice to quit was served. But 
knowledge ofthe defendants is not sufficient 
to entitle the plaimtiffs to bring suits for 
ejectment under s.49. If that was so then 
„it would have been permissible to the plaint- 
iffs to prove that there was verbal notice 


185 . 


served upon the defendants in a suit for 
ejectment. The law requires a written notice 
to be served and that isin the interests of 
the raiyat concerned and when a notice is 
required to be served it must be served in 
accordance with the rules prescribed for 
service. Therefore, I agree with the view 
taken by the learned Subordinate Judge 
in these cases and dismiss these appeals 
with costs. - 

Let it be noted that inusmuch as the 
Subordinate Judge disposed of the defend- 
ants’ appeals upon the preliminary issue 
he did not decide the other issues in the 
case raised and determined by the Munsif. 
These issues are, therefore, undetermined 
in the case. 

Kulwant Sahay, J.—I agree. 


ZK, Appeals dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 855 
oF 1923. 

June 11, 1925. 

Preseni :—Justice Sir Ewart Greaves, 
Kr., and Mr. Justice B. B. Ghose. 
SAILABALA DEB AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
BAIKUNTHA NATH GHOSE AND 
OTAERS-—DEFENDANTS—RESPONDENTS. 
Hindu Law—Legal necessity -—Daughter's marriage 
—Hindu widow's power of alienation—Widowed sister 
of husband, maintenance of—Purchaser, if bound by 

widow's mis-management—Pressing necessity. 

The daughters marriage is a primary duty of a 
Hindu widow. The texts limiting the extent of the 
expenses to a fourth part of the father’s estate, are 
not ipporativa but only directory. [p. 187, col. 2; p. 188, 
col. 1.] 

The extent and limit of Hindu widow's power to 
dispose of her husband's estate depends upon the 
circumstances of the disposition and must bə con- 
sistent with the law regulating such disposition. 
[p. 188, col. 1.] . 

Churaman Sahu v, Gopi Sahu, 1 Ind. Cas. 945; 37 
0.1; 13 Q. W. N. 994; 100. L. J.- 545, Ramasami 
Ayyar v. Vengidusami Ayyar, 22M. 113; 8 M. L. J. 
170; 8 Ind. Dec. (N. s.) 79 and Kassi Nath Bysack v. 
Hura Sundari, 2 Morley's Digest 198, followed. 

Debts incurred by a Hindu widow for the main- 
tenance of her mother-in-law and widowed sisters of 
her husbagd who were maintained by him in his life- 
time, are sufficient to justifya sale by the widow. 
[p. 189, col. 1.] 

The purchaser from a Hindu widow is not bound 
by any previous act of mis-management by the widows 
so long as heis satisfied that there was pressing 
necessity for the sale. [ibid] 5 
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Appeal against a decree of the Subor- 
dinate Judge, Second Court, Sylhet, dated 
the 2nd January 19238, reversing that of 
the Second Court, Moulvi Bazar, dated the 
29th of July 1921. 

Babus Brajo Lal Chakravarty and 
Hemendra Kumar Das, for the Appellants. 

Babus Jogesh Ghandra Roy and Birendra 
Kumar De, for the Respondents. 

JUDGMENT. 

Ghose, J.—This is an appeal against 
the judgment and decree of the Sub- 
ordinate Judge, Second Court of Sylhet, 
reversing those of the Munsif, second Court 
of Maulvi ' Bazar. 

The suit was for recovery of certain 
plots of land on the allegation that the 
plaintiffs were the reversionary heirs of one 
Baidyanath. Baidyanath was the son of one 
of three brothers Jithram, Mohouram and 
Kalicharn. Baidyanath was the son of Kali 
Charan. The plaintiffs are the descendants 
of Jithram and Mohouram. Baidyanath 
died leaving a widow Chandramoni and 
an unmarried daughter Sukhomoni. Chan- 
dramoni died on the 2lst July, 1908. She 
had during her lifetime executed a deed 
of giftin favour of her daughter Sukho- 
moni and her husband Brindaban of 12- 
annas share of her husband’s.estate on the 
oceasion of the marriage of Sukhomoni. 
Afterwards, Chandramoni and Sukhomani 
jointly sold certain properties to the de- 
fendant No. J, plaintiffs’ sued for the re- 
covery of all those properties on the 
allegation that there was no legal necessity 
for the gift by Cuandramoni or for the sale 
by Ohandramoni and Sukhomoni. The 
Munsif made a partial decree in favour of 


the plaintiffs, dismissing only that part of 


the suit which related to lands which were 
not in the possession of the defendant and 
to one plot of land which did not belong 
to the estate of Baidyanath. He found that 
there was no legal necessity either for the 
gift by Chandramoni er for the sale effect- 
ed by Chandramoni and Sukhomoni. On 
appeal by the defendants, the Subordinate 
Judge found that there was a legal neces- 
sity for the gift on account of the marriage 
of the daughter, Sukhomoni, and the gift 
was a reasonable one having regard to all 
the circumstances disclosed in the evidence. 
He also found that the sale was also for 
legal necessity and on those findings he 
has digmissed the plaintiffs’ suit. On ap 
peal by the plaintiffs before us, it is not 
disp/ ted that the expenses for the marriage 
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of an unmarried daughter would be a legal 
necessity but it is contended that the gift 
was of an excessive share and with regard 
to that excessive share the gift would be 
void; the widow might, according to certain 
` texts of the Hindu Law, make a gift of 4-aunas 
share of the husband’s estate and the gift 
in excess of that share is invalid and the 
plaintiffs are entitled, to recover possession 
of 8 annas-share. It is also contended that 
according to the terms of the gift only the 
life-estate of the widow Chandramoni was 
given away and the daughter or her son-in- 
law had no interest in the estate after the 
death of the widow. 

The next contention with regard to the 
gift is that Sukhomoni and her hushand 
Brindaban were only given a life-estate in 
- the property and as they took as tenants- 
in-common Sukhomoni could not claim 
the share which had been given to Brinda- 
ban on his death, and as Brindaban is 
dead the plaintiffs are entitled to the half 
share of the 12-annas which was given to 
Brindaban. With regard to the sale by the 
kobala Ex. F, it is contended that the 
debt for maintenance which caused the 
necessity for sale was incurred not only 
for the maintenance of the widowand her 
mother-in law, that is, the mother of the 
last male owner, but also for the widowed 
sisters of Baidyanath and as the mainten- 
ance of the widowed sisters was not a 
charge on the estate of Baidyanath there 
was no legal necessity for the debts incur- 
red atany rate, to the extent of the main- 
tenance of the sisters and, therefore, the 
sale is bad. It was further contended that 
there were untrue allegations made inthe 
kobala as regards the desire of the ladies 
to perform sradh at Gaya of their husbands 
and that also vitiates the sale as one for 
legal necessity. The most important ques- 
tion seems to be the question which is 
urged with reference to the texts of the 
Hindu Law as regards the portion of the 
estate which might be spent for the pur- 
pose of a daughter's marriage. In support 
of the contention on behalf of the appel- 
lants, reference was made to Oh. XI, s. (1), 
Verse (65) of the Dayabhaga which runs 
as follows: “The widow should give to an 
unmarried daugnter a fourth part out of 
her husband's estate to defray the expenses 
of the damsel’s marriage. Since sons are 
required to give that allotmant, mueh more 
should the wife, or any other sucessor, 
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sons will be found in Ch. HI, s. (2) Verse 
(36) of the Daya Bhaga which runs as fol- 
lows: “If the funds be small, sons must 
give afourth part to daughters, deduct- 
ing it out of their own respective shares”. 
Thus Manu says, “To the maiden sisters 
let their brothers give portion out of their 
own allotments respectively; let each give 
a fourth part of his own distinct share; 
and those who refuse to give it shall be 
degraded”. Reference was also made to the 
case of Churaman Sahu v. Gopi Sahu (1), 
where the question as to the validity ofa 
gift to a daughter of a family governed 
by the Mitakshara Law on the occasion of 
the daughter’s gowna ceremony was con- 
sidered. It was argued that under the 
Mitakshara also the portion that a maiden 
daughter should be given is a fourth share 
of what she would have been entitled to 
receive, if instead of being a daughter she 
had beenason. This fourth share, how- 
ever, cannot be considered to he the 
limit of what a maiden daughter should 
obtain as her marriage portion because 
with reference to the text of Manu, which 
has already been stated above, it will be 
seen that if a girl has got more than four 
brothers and if each were to give one- 
fourth out of his share to the daughter, 
the daughter would get more than what 
each son would get. ‘I'he reference to what 
the widow should give under the Daya 
Bhaga also seems to me to fix the mini- 
mum of what should be given as a marriage 
portion, since the reason stated in the last 
sentence isthat the wife or any othersuc- 
cessor should give as much as the sons, and 
this shows that the widow must spend at 
least the fourth part of her husband's estate 
to defray the expenses of an unmarried 
daughter's marriage. That seems to ke the 
reasonable view to take. Because the 
daughter's marriage is a primary duty ofa 
Hindu and to limit the amount to be spent 
forher marriage to a fourth part of the estate 
“left by the father would, in many cases, 
make it impossible for the widow to give 
‘her daughter in marriage. To take a con- 
crete case: ifa man in a good position in 
society dies leaving a small estate, to say, 
that the widow cannot spend more than 
the fourth part of the estate would practical- 
ly make it impossible for the d&ughter to 
be given in marriage under the present 


„conditions of society. It seems to me, 


(L l Ind. Cas. 945; 37 0.1; 13 C. W. N. 994; 10 C 
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therefore, that these provisions were made 
simply for the purpose of ascertaining by 
a ready method of what should be con- 
sidered as a reasonable sum to be spent for 
the marriage of a daughter having regard 
to the conditions of society at that time. 
The verses are not imperative but only 
directory and only indicate what- should be 
considered as reasonable. lhis view, was 
taken by Mr. Justice Subramignia Ayyar in 
the case of Ramasami Ayyar v. Vengidusami 
Ayyar (2). Having referred to the opinion 
of the different commentators as regards 
what should be given as a daughter’s share 
for her marriage ‘expenses, he observed 
that the better and sounder view was that 
the authorities .should be understood to 
empower a qualified owner like a widowto 
to do all acts proper and incidental to the 
marriage of a female according to the 
general practice of the community to which 
she belongs. 
down by Lord Gifford in the case of Kassi- 
` nath Bysack v. Hura Sundari (3) which also 
was cited inthe case of Churaman Sahu v. 
Gopi Sahu (1) mentioned above. His Lord- 
ship said that a: Hindu widow had “for 
certain purposes a clear authority to dis- 
pose of her husband’s property, and might 
doit for religious purposes, including dowry 
to a daughter.” He added that it was 
absolutely impossible to define “the extent 
and limit of her power of disposing it 
because it must depend upon the circum- 
stances of the disposition whenever such dis- 
position shall be made and must be con- 
sistent with the law regulating such dis- 
position”. This principle was followed in 
the case of Churaman Sahu v. Gopai Sahu 
(1) by the learned Judges of this Court 
where although the gift which was made 
on the occasion of the gowna ceremony 
exce@ded the fourth part of the estate it 
was upheld, although no doubt the rule as 
regards a fourth part wes referred to as 
being a reasonable proportion that might 
have been spent. In the present case the 
Subordinate Judge has found that the 


daughter was married in accordance with - 


the wishes of the father and the ancestors 
of the plaintiffs took active part in the 
ceremony and also in the execution of the 
deed of gift. The Subordinate Judge right- 
ly pointseut thatthe fact that they were 
attesting witnesses to the deed of gift does 
not estop the plaintiffs from claiming the 


@) 22M. 113; 8 M. L. J. 170; 8 Ind. Dec. AN. s.) 79. 
(3) 2 Morley’s Digest 198. i 
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property, but that the persong who were 
interested as possible reversionary heirs 
joined in the transaction, shows thatit was 
not considered unreasonable. The value 
of the property included in the gift was 
only Rs. 1,000. Having regard to these 
findings of fact, the first contention. of the 
appellant must fail. 3 

The argument that the widow only cons, 
veyed her life-interest by the deed of gift, 
and the next argument that the donees 
were given only a life-estate is also not sup- 
ported by the document. The gift was in 
these terms: “I divest myself of all my 
interests in the property and cause the same 
to vest in you and your successors. From 
to-day you continue to enjoy the said 
lands by being entitled thereto” and so on. 
That shows unmistakeably that the gift was 
an absolute gift to the daughter and the 
son-in-law although in the succeeding por- 
tions of the document restrictions have - 
been imposed upon’ their power of sale so. 
long as sons or daughters are not born to 
them. That does not mean that their in-- 
terest 
Whether those restricttons are binding or. ' 
not it is notnecegsary for us to decide in 
the present case. It is enough for the pre- 
sent case to state that they got an estate 
of inheritance. If this isso, after the death 
of Brindaban his share devolved upon his. 
widow Sukhomoni and plaintiffs cannot 
claim any interest in the property. The, 
argument with regard to the sale by the 
ladies in favour of defendant No. 1 must 
next be considered. 

The finding ofthelearned Judgeis “the 
plaintiffs and Chandramoni were hard-press- 
ed for maintenance, re-payment of debts, 
etc., issufficiently proved by the defendant. 
The documents filed establish that Ex. F. 
(the deed ofsale in question) was executed 
under legal necessity for maintenance and 
payment of debts incurred for the purpose”, 
That amounts to a finding of fact which 
cannot be questioned in second appeal., 
But it has been contended, as I have stated 
above, that the maintenance of the widowed 
sisters of Baidyanath would be'no legal 
necessity. Reliance has been placed on the 
case of Bai Mangal v. Bai Rukhmini (A), 
but in that case the widowed sisters claim- 
ed a maintenance out of the brother's 
estate and that right was negatived. Here. 
it appears, that the widowed sisters used 


(4) 23 B. 291; 12 Ind, Dec. (N. s.) 1934 
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to be maintained by Baidyanath during 
his lifetime, and the finding amounts to 
this, that these three sisters had nothing to 
depend upon their husband’s family and, 
therefore, the brother used to maintain them 
as a moral obligation and they were living 
as dependent members of his family. After 
his deaththe widow did not turn them out 
but used to maintain them as her husband 
used to do previously. To say, that debts 
incurred for their maintenance along with 
the maintenance of the widow herself 
and her mother-in-law, would not be suffici- 
ent to justify a sale seem to bea question 
which is not maintainable. But assuming 
that the widow was guilty of mis-manage- 
mentin maintaining her husband's widowed 
sisters, that does not vitiate a purchase made 
of the property for the purpose ofre-payment 
of the debts incurred by the widow. The 
purchaser is not bound by any previous act 
of mis-management by the widow so long 
as he is satisfied that there was a press- 
ing necessity for thesale and such neces- 
sity has been found by the Court below. 

On these grounds the appeal must fail 
and is dismissed with costs. 

Greaves, J.—I agree. 

N. HB. Appeal dismissed. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
‘First Cıvıl APPEAL No. 68 or 1924, 

, October 7, 1925. 
Presenti—Mr. Ashworth, A. J. C.. 
BHARATH SINGH AND OTHERS— 

DEFENDANTS—A PPELLANTS 

versus - 

SHEODAT SHARMA—Ptarntirr AND BAR- 

BAND SINGH—Dorrenpant—ResponDEnts. 

` Morigage—Hindu father, mortgage by—Suit for 

possession by mortgagee--Consideration challenged by 
sons- -Procedure—Ilindu Law—Anitecedent . debt~- 

Mortgage by father—Personal remedy barred— Hort- 

gage, whether antecedent debt- Evidence Act (I of 

1872), s. 68—Unattested document—Admissibility for 

colluteral purposes. 

A suit for possession by a mortgagee from a Hindu 
father was resisted by the sons on the ground that 
certain of the items of the consideration for the 
mortgage were not binding on them. The mortgagee 
contended that if any of the items was binding on 
the sons, he could not be refused possession under 
the mortgage-decd, and that the proper occasion for 
coming to a decision as to the amount for which the 
sons were liable under the deed would be when the 
question of paying the money arose : 
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Held, that it was necessary, or at least desirable. 
for the Court to define the plaintiff's right to posses- 
sion, andin order to do this, it had to decide both 
asregards the quantum of the mortgaged property 
and as regards the sum for which that quantum 
must be held to be mortgaged, and that it was not a 
mere’ question of accounts. [p. 190, col. 1.] 

Murli Dhar v. Raghubar Singh, 4 O. C. 171 and 
Narain Singh v. Shimbhoo Singh, 1 A. 325; 41. A. Is; 
3 Suth. P. ©. J. 357; 3 Sar. P. O. J. 673; 1 Ind. Dee. 
(N. 8.) 223 (P.O), distinguished. 

The fact that the personal remedy under a mort- 
gage by a Hindu father is barred by limitation docs 
not prevent the mortgage being, at a, subsequent 
i aah as creating an antecedent debt. (p. 190. 
col. 2. 

. Brij Narain Rai v. Mangla Prasad Rai, 77 Ind 
Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 M. L. J. 23, 
5 P. L. T. 1; 280. W. N. 253; (1924) M. W. N.66. 
19L. W. 72; 2 Pat. L. R. 41; 10 O. & A. L,R. 82; 
et A. I. R. (P. C.) 50; 33 M. L. T. 457; 26 Bom. L. 

. 500; 11 O. L. J. 107; 511. A. 129; 10. W, N. 46, 
41 C.L. J. 232 (P. O.) and dArumugham Chetty v. 
-Muthu Keundan, 52 Ind. Cas. 525; 42 M. 711,9 L. W. 
565; (1919) M. W. N. 409; 37 M. Ix J. 166; 26 M. L.T 
96, followed. 

No distinction should be drawn betweerf documents 
which are the basis of the suit, and those whose pro- 
duction is required for collateral purposes, so far as 
their admissibility in evidence is in question. |p. 190, 
col. 2.] ' 

Awadh Ram Singh v, Mahbub Khan, 19 ind. Cas. 
725; 10 O. L. J. 525; (1924) A. L R.(0.) 255, fol- 
lowed. 

Lachhman Prasad v. Baldeo Prasad, 48 Ind Caa 
396; 5 O. L. J. 625; 21 O. C. 312, dissented from. 

- First appeal against the judgment and 
decree of the Additional Subordinate Judge, 
Hardoi, dated the 28th August 1924. 


Messrs. Ali Zaheer and Salik Ram, for 


. the Appellants. 


Messrs. Hargobind Dayal and 


; Radha 
Krishna, for the Respondents. 


JUDGMENT.—This first appeal arises - 


out of a suit by a mortgagee for obtaining 
possession of the mortgaged property under 
the terms of the mortgage. The mortgage, 
which was executed on the 29th September 
1914, provided alternatively for sale of the 
property or for delivery of possession to 
the mortgagee in the event of the mort- 
gage-money not being paid on the 27th 
June 1915. The appellants are sons of the 
mortgagor, and have resisted the mort- 
gagee's suit for possession in respect of 
two-thirds only of the mortgaged property, 
on the ground that they are not bound by 
their father’s mortgage. 

The consideration for the mortgage-deed 
was treated under five heads by the lower 
Court. A sum of Rs. 2,460 was found to be 
due under a previous mortgage-déed dated 
4th January 1907. A sum of Rs. 244 wos 
found to be due under another mortgage 
treating a further charge dated 5th 
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November 1915; Rs. 57 under a simple 
money bond dated 14th February 1914; 
Rs. 193-4-0 Government revenue and Rs. 46 
for cash. In this appeal the appellants’ 
- Counsel only presses his case in respect of 
the first, second and the fifth items. 

A preliminary objection:‘has been raised 
by the respondents’ Counsel that, if any of 
the considerations for the mortgageis binding 
on the sons, the appellants, then the plaint- 
iff cannot be refused possession under the 
mortgage-deed, and that the proper occasion 
for coming to a decision as to the amount 
for which they are liable under the deed 
will be when the question. of paying the 
money arises. This contention cannot 
prevail for the -following ground. This is 
not a case where it is a question of the 
amourtt of money required to redeem the 
property, and, accordingly, the rulings, 
Murli Dkar v. Raghubar Singh (1) and 
Narain Singh v. Shimbhoo Singh (2) do not 
appear to me to be relevant. In this case 
the plaintiffs in effect not only ask for pos- 
session, but ask for a declaration in respect 
of their title to possession. I consider that 
it was necessary, or at least desirable, for 
the Court to d:fine the plaintiffs’ right to 
possession, and, in order to do this, it must 


'' decide to what extent, both as regards the 


quantum of the mortgaged property, and as 
regards the sum for which that quantum 
must be held to be mortgaged. Itis not a 
mere question of accounts. 

The lower Court has held that the first 
mortgage dated 4th January 1907 is bind- 

‘ing on the appellants as it called into exist- 
ence what must now be regarded as an 
antecedent debt of the father. It has been 
argued that any personal liability against 
the father, arising out of this debt, would 
have ceased to exist under the Law of Limita- 
tion, by the date of the deed now in suit. 
Against this contention have been quoted 
therulings reported as Brij Narain Raz v. 
Mangal Prasad Rai ($) and Arumugham 
Chetty v. Muthu Koundan (4). The first is 
the latest ruling of the Privy Council on the 
subject, and the second isa Madras ruling 

(1) 40. 0.171. | . 

(2) 1 A. 325;4I. A 15; 3 Suth. P. C J. 857; 3 Sar. P. 
C. J. 673; 1 Ind. Dec. (x s.) 223 (P. O.). 

(3) 77 Ind. Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 M. 
L, J. 23; 5 P.L. T.1;28 C. W.N. 253; (1921) M. W. 
N. 68; AN W.72; 2 Pat. L. R. 41; 10 O. & A. L. 
R. 82; (19%) A. LR. (P. O)50; 33 M. L. T. 457; 26 
Bom. L. R. 500; 11 O. L.J. 107; 51 I. A. 129; 1 O. W. 
N. 48; 41 O. L. J. 232 (P. C.). 

(4) 52 Ind. Oas. 525; 42 M. 711; 9 L. W. 565; (1919), 
M. W. N. 409; 37 M. L. J, 166; 26 M, L. T, 96. 
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quoted with approval in the judgment of 
the Privy Council, Having regard to what 
is said in these rulings, it is not possible to 
hold any longer that because the personal 
remedy against the father is barred under 
a mortgage, that mortgage cannot at a sub- 
sequent date be regarded.as creating an 
antecedent-debt. 

The lower Court has allowed the sum of 
Rs. 244 for which the consideration was 
the deed of further charge dated 5th Novem- 
ber 1915, on the ground that this sum forms 
buta minor part of the total consideration 
of the deed in question, and relies upon the 
ruling, Ram Dei v. Suraj Bakhsh (5). That 
ruling may be distinguished on the ground 
that the burden in that case was on the 
sons to show that the total consideration 
was not due, whereas in this case it was on 
the mortgagee to show that it was due. 
The lower Court’s decision, however, has 
been defended by Counsel for the respond- 
ents on two grounds, one of which was re- 
jected by the lower Court. That ground 
was that, the requirements imposed by s. 68 
of the Evidence Act as to proof of a docu- 
ment, which is required by law to be attest- 
ed, will only apply when the suit is based 
directly on that document, and will not 
apply when proof of that document’ is 
required in the suit merely for subsidiary 
or incidental purposes, Reliance is placed 
on Lachhman Prasad v. Baldeo Prasad (6). 
In the judgment the following words occur: 

“Tt is well estahlished that where a deed 
is not in suit but is merely filed for a col- 
lateral purpese, it need not be proved with 
the same formalities as when it is sought to > 
enforce its provisions in a suit.” 


That opinion, thus expr essed, was sub 
sequently dissented from by two Judges of 
this Court in Awadh Ram Singh v. Mahbub 
Khan (7), where it was pointed out that no 
distinction should be drawn between docu-- 
ments which are the basis of the suit, and 
those .whose production is required for 
collateral purposes, so far as their admissi- 
bility in evidence is in question, The 
other ground on which this item in the 
consideration was defended was that the 
sum of Rs. 244, appearing in the further 
mortgage-deed of 5th November 1915, was 
made up of small necessary sums, which 


(5) 60 Ind. Cas. 177; 7 O. L, J. 509; 23 O. O. 204; 2 
U. P.L. R. (O.) 156. 
8 48 Ind. Gas. 396; 5 O. L. J. 625; 21 O. O. 312. 
7) 79%Ind. Cas, 725; 10 O, L. J. 525; (1924) A. I, R 
(0.) 255. i 
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could be proved even if the mortgage-deed 
itself had not been proved. Reliance for 
the proof was placed on an admission by 
the father in the deed under which posses- 
sion is now sought. No admission by a 
father can be used against the sons in a 
case where they are impugning the author- 
ity of the father to make them liable for 
the father’s alienation of their property 
alienated by him otherwise than as manager. 
According to the pleadings of the sons in 
such a case their father did not represent 
the family in making the alienation. The 
last item is Rs.46 cash. It is maintained 
by the appellants that there is no evidence 
that this sum was for necessity. There is, 
however, the evidence of the father that 


- this sum was spent in miscellaneous expen- 


ses such ss the stamp duty and registration, 
a fact which the Court was entitled to pre- 
sume as being consonant with the ordinary 
course of events. The payment was, in my 
opinion, satisfactcrily proved. 

The consequence of the above findings is 
that the decree of the lower Court for 
delivery of possession to the plaintiff-mort- 
gagee is maintained, but, I am of the opinion 
that judgment of the lower Court should be 
varied in two respects. The decision as to 
the amount for which the deed is binding 
on the appellants should exclude the Rs, 244 
due under the deed of further charge. 
Moreover, three months’ time will be allow- 
ed tothe defendants for payment of the 
sum thus found due. If not paid within 
that time, the plaintiff will be given pos- 
session. . 

In the result the appeal is allowed to the 
extent indicated. Costs throughout will be 
according to success and failure. 

N. H. Appeal allowed. Ji 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No. 1106 
oF 1923. 

June 12, 1925. 

Present:— Justice Sir Ewart Greaves, 
Kr., and Mr. Justice B. B. Ghose. 
JNANENDRA NATH BISWAS 
AND ANOTHER—PLAINTIFFS—A PPELLANTS 
VETSUS 
JOGENDRA NATH PAL AND oTHERS— 


. DEFENDANTS— RESPONDENTS. 
Landlord and tenant—Transfer by tenant#-Adverse 
possession, when begins—Bengal Tenancy Act (VIII of 
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1885)—Denial of landlord's title—Forfeiture—Re- 
medy. 

Limitation does not run against the landlcrd when 
the original tenant continues payment of rent after 
the transfer of the holding by him. |p. 192, cel. 1. 

In order to make time run against the landlord there 
must be complete abandonment ci the holding by the 
tenant and adverse yossessicn by his transferee. 
[ibid.} 

Probhabalt Dasi v. Taibuturinesso Cheudherani, £0 
Ind. Cas. 664; 170. W. N. 108; 19 C. L. J. 62 and 
Panchkari Chattepadhya v. Maharaj Bahadur Singh, 
28 Ind. Cas. 708; 19 C. W. N. 186, referred to. 

Under the Bengal Tenancy Act the landlord cannot 
eject the raiyat simply cn the ground that the tenant 
has repudiated the relationship cf landlord and ten- 
ant. Therefore, the denial of the right of the land- 
lord or repudiation of the tenancy, not followed by 
a decree of Court dismissing landlord's suit for 
rent, does not werk a forfeiture. |p. 192, col. 2.) 

Rajani Kanta Biswas v. Ekkowri Das, 34 C. 689; 11 
C. W. N. 811; 7 C. L. J. 78 and Kali Charan Ghosh v. 
Arman Bibi, 4 Ind. Cas. 473; 13 C. W. N. 220;5 AL L. 
J. 276,” distinguished. 

Where the tenant repudiates the tenancy and the 
landlord is not entitled to eject the tenant on that 
ground, the remedy is bya proper suit for a declara- 
tion that the transferee acquir d no interest from the 
raiyat by the transfer. [p. 193, col. 1, 

Rammesh Chandra Mitra v. Daiba Charan Das, 78 
Ind. Cas. 497; 28 O. W. N. 602; 39 C. L. J. 356; (1924) 
A. IR. (C.) 900, referred to, 

Appeal against the decree of the Second 
Additional District Judge, 24-Perganas, 
dated the 10th March 1923, reversing that 
of the Munsif Second Court at Basirhat, 
dated the 10th May 1921. 

Mr. Sarat Chandra Mukerji (with him 
Babu Devendra Nath Bhattacharjya for 
Babu Indu Bhusan Mukerji), for the Appel- 
lants. 


JUDGMENT. | 

Ghose, J.—This is an appeal by the 
plaintiffs against the judgment and decree 
of the Second Additional District Judge of 
24-Perganas reversing those of the Munsif, 
Second Court of Basirhat. 

The suit was one for recovery of pogses- 
sion ofa non-transferable occupancy hold- 
ing on the ground that the original raiyats, 
defendants Nos. 6 @08, had transferred the 
entire jote to defendants Nos. 1 to 5 by a 
kobala dated the 8th May 1906. The kobala 
was in favour of the defendant No.1 alone. 
The Munsif made a decreein favour of the 
plaintiff. On appeal, the Additional District 
Judge has reversed the decree on the 
ground of limitation. His view was that 
limitation began to run from the date of 
the execution of the kobala andas the suit 
was brought more than 12 years after that 
date it was barred by limitation, on the 
“authority of the cases of Probhabati Dasi v. 
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Taibaturinessa. Choudhurani (1) and Panch- 
“kari Chattapadhya v. Maharaj Bahadur 
.Siagh (2). It is contended before us on behalf 
- of the plaintiffs that the suit cannot be barred 
by limitation having regard to the fact 
‘that the original raiyats had been continu- 
ing payment of rent for the holding to the 
plaintiffs and as there had been no abandon- 
ment at the date of the kobala the plaintiffs’ 
cause of action had not arisen. Plaintifis 
‘date their cause of action as from the 25th 
February 1919 on which date the tenants 
filed a written statement in a suit for rent 
by the plaintiffs repudiating their liability 
to pay rent for the holding. It appears to 
| us that the contention of the plaintiffs that 
limitation did not run against them until 
there was an abandonmentof the holding 
‘by the tenants is correct. In the two cases 
referred to by learned Judge the raiyat had 
‘ given up possession to the transferee and 
had cut off all connection with the holding. 
‘Rent was paid by the transferees for the 
holding but on behalf of the transferors. It 
was held by the High Court that the landlord 
was entitled to evict the transferees of the 
jote as soon asthe transfer was completed 
and the raiyat had ceased to have any con- 
nection with the lands and, consequently, 
limitation ran asagainst the landlord from 
the date of such transfer, asthe suit must 
be -instituted within 12 years unless the 
Jandlord could establish any case under s. 
18 of the Limitation Act. Those conditions 
‘do not apply to the present case and the suit 
cannot, therefore, be held to be barred by 
. limitation, That, however, does not end the 
matter. We have to see whether the decree 
of the lower Court dismissing the suit should 
be reversed and plaintiffs should get a dec- 
yee in ejectment. This, in our opinion, the 
‘plaintiffs are not entitled to do. The matter 
stands thus, The tenants were ratyais and 
altlfough they had executed the kobala in 
favour of defendant No. 1 they have not 
severed their connection with the holding. 
There has been no abandonment in fact and 
they are in possession although as sub 
lessees of their transferees, The cases are 
all one way that under such circumstances 
the landlord would not be entitled to eject 
the raiyat. But it is contended that there 
is something more in this case and that is 
the repudiation of the liability to pay rent 
on the 26th February 1919 and it is urged - 


(1) 20 Ind. Cas. 664; 17 O. W. N. 1088; 19 C. L.J. 
2. 
(2) 28 Ind. Cas, 708; 190. W. N. 136. Aah 
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that that gives -the landlord the right ta 
eject the defendants. The first question 
must, therefore, be enquired ifto whether 
repudiation of the tenancy gives the land- 
lord theright to eject his raiyats. Under 
the Bengal Tenancy Act, it is well es- 
tablished that denial of the right of the land- 
lord or repudiation of the tenancy not fol- 
lowed by a decree of a Court dismissing 
the landlord’s suit for rent does not work a 
forfeiture, and the landlord cannot eject the 
raiyat simply upon the ground that he has 
repudiated the relationship of landlord and 
tenant. In the presentcase, the landlords 
withdrew from the suit which they had 
brought for rent on the filing of the written 
statement by the raiyats. The case was 
not proceeded with and no decision of the - 
Court was obtained whether the landlords 
were entitled to recover rent from these 
tenants notwithstanding their repudiation 
simply because they had executed a kobala 
in favour ofa third party and purported ta’ 
have taken a sub-lease from such trans- 
ferees. Reliance has been placed on behalf 
ofthe appellants on the case of Rajani 
Kanta Biswas v. Ekkouri Das (3). Thatcase 
is, however, quite different from the present 
one. In that case, the landlords had evicted: 
their raiyats and were in possession not on 
the allegation that their raiyati interest 
subsisted but on a.different right alleg- 
ing that they had transferred their hold- 
ing toa third person and had taken a sub- 
lease from him and wanted to enforce their 
right as sub-lessees asagainst the landlords, 
The Court negatived the right of the plaint- 
iffs and held: that as such sub-tenants they 
were not entitled to recover possession. The 
case of Kali Charan Ghosh v. Arman Bibi 
(4) isin point. But that appears tọ be a 
solitary case in which it has beenheld that 
the repudiation by the raiyat of the rela- 
tionship of landlord and tenant gave the 
landlord aright to eject him even if the 
tenant was on the land as a sub-lessee of his 
transferee. This view, it appears to me, 
cannot be supported in view of the fact that 
under the Bengal Tenancy Act repudiation 
of relationship of landlord and, tenant or 
denial of the landlord's right does not work 
a forfeiture. The cases to the contrary are 
numerous and they will be found collected 
in Mr. Sen's well-known book on the Bengal 
Tenancy Act at pages 156 and 157 of the 


R 34 C. 689; 11 0. W, N. 811; 7 0, L. J, 78. 
4) 4 Ind. Cas. 473; 13 O. W., N. 220; 5 M, L. T, 
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dth Edition. The true principle seems 
to be that theplaintiffs are not entitled to 
eject the raiyat defendants, that is to say 
defendants Nos. 6 to8, from the holding but 
they might in a propersuit brought for the 
purpose be entitled to a declaration that 
the transferees from the raiyats have acquir- 
ed no interest as against them. This is in 
accordance with what was laid down in the 
case of Rammesh Chandra Mitra v. Daiba 
Charan Das (5). 

No one has appeared on behalf of the 
respondents but the learned Advocate for 


the appellants placed all the cases bearing’ 


on the point before us. 
In the result the appeal must be dis- 
missed. 
Greaves, J.—I agree. 
' Appeal dismissed., 
N. H. 


(5) 78 Ind. Cas. 497; 28 O. W. N. 602; 39 C. L.J. 
356; (1924) A. L R. (O.) 900. 





MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 39 op 1924. 
February 12, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Wallace. 
VISWANATHA MUDALY AND ANOTHER— 
DEFENDANTS Nos. 2 & 3—ÅPPELLANTS 

versus a 
DORAISWAMI MUDALY anD 
ANOTHER— PLAINTIFFS Nos. 1 & 2— 

RESPONDENTS. 

Hindu Law—Dancing woman—Legitimate descend- 
ants of her sons—Coliateral succession, rule of—Herit- 
able blood, whether exists. 

Under the Hindu Law, in order to have heritable 
blood between two persons, it ig not necessary that 


inheritance to each other should be traced through’ 


the father. [p. 197, col. 2.] 

_ The legitimate descendants of the sons of a danc- 

ing woman or a prostitute have heritable blood be- 

tween them, even though the parentage of the sqns is 

unknown and they are not the sons of one man. 

[p. 194, cols. 1 & 2.] 

The principle of collateral succession is applicable 

-to them and is not confined to agnatic relations. 

[p. 196, col, 2.] i 

Case-law considered, 

All people born’ in Indiaand of the Hindu faith 
whose customs and manners are those of Hindus are 
governed by the Hindu. Law in the absence of proof of 
any special or local custom. Accordingly persons whose 
paternity is unknown and who are the descendants of 
Hindu mothers are governed by the Hindu Law, and 
if the ordinary Hindu Law is applicable, unless there 
is some prohibition, statutory or otherwise, the whole 
of that law is applicable and not merely portions 
thereof, [p, 159, col. 1; p.-196,‘cols, 1 & 2.) 
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Per Wallace, J—The usage and custom of succes- 
sion to a dancing girl and inter se of male offspring 
of a dancing girl are those of such succession of the 
male illegitimate offspring of a degraded married 
woman. fp. 199, col. 1.j 

Illegitimate children of a dancing girl inter s, 
when there ‘is no contest between them and legitimate 
children, inherit to their mother and to one another 
If there is heritable blood between any two illegiti- 
mate children that heritability carries with it all the 
adjuncts of heritability under Hindu Law, so that the 
legitimate male descendants of one branch can claim 
as reversioners to oust the legitimate widows and 
legitimate descendants of the other branch. The rule 
rests onthe common maternity of the illegitimate 
sons. [p. 200, col. 1.] wee 

Appeal against an order of the District 
Court, North Arcot at Vellore, in A. N. 
No. 244 of 1922, preferred against a decree 
of the Court of the District Munsif, Vellore, 
in O. S. No. 257 of 1921. 

Mr. L. A. Govinda Raghava Iyer, fos the 
Appellants. 

Mr, A. C. Sampatha Iyengar, for the Re- 
spondents, 


JUDGMENT. 

Devadoss, J.—The plaintiffs sue for 
a declaration that the sale of the plaint 
property in favour of defendants Nos, 1 and 
2 isnot binding on them as they are the 
reversioners of one Murugesa Mudali. They 
claim to’ be the grandsons of Muthusami 
Mudali the divided brother of Kachi Muni- 


.appa Mudali whose great-grandson was the 


deceased Murugesa Mudali. The District 
Munsif held that Muthusami Mudali and 
Kachi Muniappa Mudali being the sons of 
a prostitute, there was no heritable blood 
between them and the plaintiffs had no 
reversionary right to the estate of Murugesa 
Mudali and dismissed the suit. The Sub- 
ordinate Judge has reversed the decree of 
the District Munsif holding that the 
plaintiffs are reversionary héirs to Murugesa 
Mudali and has remanded the suit for dis- 
posal on the merits. Defendants Nos. 1 and 
2 have preferred this appeal. 

Muthusami Mudalj and Kachi Muniappa 
Mudali were the sons of a dancing woman 
It is admitted that 
the: plaintiffs are the legitimate grandsons 
of Muthusami Mudali and that Murugesa 
Mudali was the legitimate great grandson 
of Kachi Muniappa Mudali. The ques- 
tion for decision is, does the rule of col- 
lateral succession obtain among the legiti- 
mate descendants of the two song of a 
dancing woman whose paternity is un- 
known.: There is no authority on the point 
ig the Hindu Law Books. We have not 
been referred to any decision in which the 


Re 
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question was raised or decided. The 
principle applicable to the present case has 
to be deduced from the texts of the Hindu 
Law Books and some of the decided cases. 
` A good deal of the argument in this case 
was with referenceto the rights and dis- 
abilities of the illegitimate sons of sudras. 
It is well-settled that the illegitimate son 
of aman belonging to the twice-born class 
cannot inherit to his putative father; he 
has only a right to maintenance but in 
the case of sudras, the illegitimate son 
inherits to his father, his share being half of 
that of the legitimate son, and he takes the 
whole in certain circumstances. West and 
Buhler, pages 82, 194, 3rd Edition. Courts 
have gone the length of holding that a man’s 
legitimate grandson by an illegitimate son 
succeeds to him in preference toa divided 
brother on the theory of representation: 
Ramalinga Muppan v. Pavadai Goundan (1). 
_ It is unnecessary. to consider in detail all 
the decisions that have been quoted at 
the bar with regard to the rights of the 
illegitimate son. It is misnomer to call 
the son of adancing woman whose pater- 
nity is unknown an illegitimate son. The 
illegitimate. son is one born out of wed- 
lock, ie, no marriage was solemnized 
between the father and the mother. In 
the case of sons of prostitutes or dancing 
women, the paternity is unknown and it 
is only an euphemism to call them illegiti- 
mate sons. In Roman Lawthey are called 
Nullius Filius. Dancing women have their 
peculiar customs. Their status is recognis- 
.ed in Hindu society. Their customs have 
received the sanction of judicial decisions 
and the adoption of girls by them is recog- 
nised by law, and the daughters of dancing 
women inherit in preference to their sons. 
The question in this case is what is the 
law which is applicable to the descendants 
of tfe sons of a dancing woman assuming 
that the parentage of the sons is unknown 
. and that they are not #he sons of one in- 
dividual. In Subbaratna Mudali v. Bala- 
krishnaswami Naidu (2), a Bench of this 
Court held that the male members of the 
dancing girl caste are Hindus and are 
usually governed by the Hindu Law and 
usage. At page 208* the learned Judges 
observe “All the women appear to have 
followed the profession of a prostitute. 


(1) 25 M° 519; 11 M. TL. J, 699. 
(2) 41 Ind. Cas. 408; 33 M. L. J, 207; 22 M. L. T. 91; 
6. È W. 184: (1917) M. W. N. 569, 
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That members of this caste are Hindus is . 
certain, though the ancient writers and 
their modern exponents find soñe difficulty 
in fixing them in one of the four castes; but 
whether they belong to the sudra or fourth 
caste. or to a separate fifth caste is im- 
material. That male members of this caste 
are usually governed by the Hindu Law 
and usage does not seem to have been ques- 
tioned, so also when female members marry 
and have children, as they sometimes do, 
their family relation is governed by the 
Hindu Law and presumably the. ordinary 
Hindu Law of Inheritance will govern suc- 
cession to their properties. At the-same 
time their female children may remain 
unmarried and become professional dasis 
without any degradation or stigma attach- 
ing to them so long as they observe the 
caste customs.” This decision is consonant 
with reason. 

The plaintiffs and the defendants in this 
case are Hindus, Hindus by religion, as 
well as by their customs and manners. If 
the Hindu Law is not applicable to them, 
what other law is applicable? Though 
the Srutis and Smritis are applicable 
only to the Aryans, yet the text-writers 
have extended the law to all the residents 
of India, and the Courts have applied the 
Hindu Law to all the races inhabiting this 
vast country in the absence of proof of any 
special or local custom. The Dravidians 
of Southern India who are of Turanian 
origin had settled in India long before the 
Aryans entered it, They had their own 
laws and customs, which are prevalent even 
to-day. The Aryans when they settled in 
this part of India attempted to introduce 
their customs and laws but they were 
never completely successful. The laws 
relating to family relations and succession 
and inheritance laid down by Manu and 
the commentators like Yagnavalkya and 
Vignaneswara were never accepted as bind- 
ing by allthe people. It was the Hast 
India Company’s Courts that held for the 
first time that the laws contained in the 
ancient Srutis and Smritis were ap- 
plicable to all Hindus in Southern India in 
the absence of any custom or customary 
law governing any class of people, Manu 
in order to extend the influence of the 
Aryans compendiously uses term ‘‘sudras’’ 
to the people of this country who are not 
Aryans in the same way as the Europeans 
use the word “native” to all those who are 
not of European descent, and postulates 
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that they are all sudras who have fallen 
away from the high place once occupied by 
them in the Aryan polity, as the following 
verses show: Chapter X verse 43: “The 
following races of kshatriyas by’ their 
omission of holy rites and by seeing no 
brahmins have gradually sunk among men 
to the lowest of the four classes”. Verse 
44 “Paundrakas, Oodras, Dravidas, Kombo- 
jas; Yavanas and Sakas; Paradas, Pahlavas, 
Chinas, Kiratas, Deradas and C’hasas”. Verse 
45 “All those tribes of men who sprang 
from the mouth, the arm, the thigh and the 
foot of Brahma but who became outcastes 
by having neglected their duties are called 
Dasyus or plunderers, whether they speak 
the language of the mlechchhas or that 
of Aryas.” This attempt on the part of 
the law-giver Manu to extend the influ- 
ence of the Aryans among the races who 
inhabited this land was always pushed in 
the direction of influencing their religion 
and the rules of succession. When the 
Hast India Company's Courts were es- 
tablished, the Judges took the law from 
the pandits who naturally relied 
upon the texts of the ancient law-givers, 
and commentators as authority for their 
opinions. In course of time, the Courts 
have come to regard Manu and the com- 
mentators as authoritative exponents of the 
law applicable to all the inhabitants of 
this country who don’t profess any dis- 
tinctive faith like Muhammadanism or 
Christianity. The Customary Law was 
considered as an exception to that contain- 
ed in the Srutis and Smritis. Under the 
loose term “Hindu” all classes of people are 
. brought within the pale of “Hindu Law” 
as expounded in the texts of the various 
Sratis and Smritis and their commenta- 
tors. It, therefore, follows that people who 
have been born in India and who are of the 
_ Hindu faith and whose customs and man- 

ners are those of Hindus are governed by 
the Hindu Law. : 

In the case of a dancing woman or a 
Hindu prostitute, her religion is Hindu and 
her customs, manners and observances are 
Hindu, and her sons are Hindus and the 
-Hindu Law, therefore, is applicable to them. 

The caste and persuasion of the mother 
determine the rights of Ler son, if illegiti- 
mate. In Lingappa Goundan v. Esudasan 
(3), it was held that the illegitimate son of 
a Hindu by a Christian woman was not 
entitled tomaintenance from the estate of 

(3) 27 M, 13, ; 
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his Hindu father. Benson and Bashyam Iyen- 
gar, JJ., observe at page 14*: “The Hindu 
Law lays down certain rules for determin- 
ing the caste of offspring of unions þe- 
tween parents belonging to different castes 
(amongst the four recognised main castes) 
and gives separate names to the mixed 
castes to which such offspring wil] belong. 
In all these cases, the dharma or religious 
rites applicable to the offspring are those 
prescribed for the mother’s caste {Brin- 
davana v. Radhamani (4)]. The plaintiff, 
therefore, cannot be regarded as a Hindu 
by birth, and he is, therefore, beyond the 
pale of, and not governed by, the Hindu 
Law. There is no text of Hindu Law, 
under which an illegitimate son of a 
Hindu, by a woman who is not a Hindu, 
can claim maintenante, and in noneof the 
reported cases has maintenance been éver- 
awarded to an illegitimate son who was not 
a Hindu by birth”. . 

With all due respect it is dificult to see 
why the illegitimate son of a Hindu is not 
a Hindu when he follows the Hindu customs 
and manners. It isthe Hindu father who 
is bound to support his illegitimate son and 
the mother’s religion has nothing to do with 
his liability to maintain him. It is unneces- 
sary to question the soundness of this deci- 
sionin this case. The principle of the deci- 
sion is that the mother’s religion determines 
the rights of her children. If the mother 
isa Hindu, the children are Hindus, and 
the Hindu Law, therefore, is applicable to 


‘them. In Myna Boyee v. Utaram (5), the 


facts briefly are: One Hughes kept two 
married women as his concubines, one of 
them was a Gowda brahmin. Two song 
were born to the brahmin woman and he 
bequeathed his property to the sons. One 
of the sons died and the other son claimed 
to succeed to him. The Privy Council held 
that the illegitimate children ofa Brahmin 
married woman born toa European father 
were to be considered as Hindus and their 
rights governed by that law. On remand 
the Madras High Court held, Mayna Bai v, 
Utaram (6), that the sons of an English man 
by a brahmin woman living apart from her 
husband were Hindus and their rights were 
to bedetermined by the rights of the class 
of Hindus to which they belonged; and they 


(4) 12 M. 72; 4 Ind. Dec, (x. 8.) 399. 

(5) 8 M. L A. 400; 2 W. R.P. C4: 1Sut® P. C.J, 
452; 1 Sar, P. C. J. 797; 19 E. R, 582, 

(6) 2 M. H. C. R, 196. 
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algo held that they were to be regarded as 
sudras or a class still lower, and in the 
absence of preferable heirs the two sons in- 
herit the property of the mother and of one 
another. It was not possible to plead any 
custom in support of theclaim. The learned 
Judges observed at page 203* “Our reason- 
ing, therefore, is that thereis no authority 
against the existence of heritable blood 
between the woman and her illegitimate 
offspring, Taukuram and his brother are 
decided to be Hindus. They are the Hindu 
sons of a woman who was either a woman 
of a class lower than the fourth of Manu's 
classes, and in this case the sons are cognate 
to her and to one another, as the children of 
a class not twice-born out of wedlock, and 
entitled to inherit to their mother, and only 
not oapable of inheriting to their father 
because he is nota Hindu atall. Ifnot so 
she is a nere prostitute, and of the cogna- 
tion between her and her offspring there 
exists no doubt whatever.” They relied upon 
the Roman Law which recognised the re- 
lationship between an erring mother and 
her sons and of the sons towards one an- 
other. It was the influence of Christianity 
in the West that stood in the way of the 
claim of an illegitimate son on his putative 
father. The principle deducible from these 
decisions is that if the mother is a Hindu 
and the children follow the Hindu religion 
and adopt Hindu manners and customs, the 
law applicable to them is the Hindu Law 
and it does not matter whether the father isa 
Christian or Muhammadan, European or an 

-Indian. It necessarily follows that persons 
whose paternity isunknown and who are 
the descendants of Hindu mothers are 
governed by the Hindu Law. 

-Ina recent case the Patna High Court 
held that the sons of the daughters of Hindus 
of the naick caste who were converted to 
Muhammadanism but who lived with their 
Hindu grand-parents and were brought up 
as Hindus are governeé by the Hindu Law 
and the daughters of the family are govern- 
ed by the Hindu Law even though they have 
adopted the profession of dancing girls 
and have become prostitutes. Jwala Prasad, 
J., alter an exhaustive consideration of the 
texts contained in the Srutis and Smritis 
relating to the point and the decided cases 
bearing on the point, has come to the conclu- 
sion that the sons of the prostitutesconvert- 
ed to Muhammadanism who were brought 
up by the Hindu grand parents-as Hindus 

rece 
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are governed by the Hindu Law. It follow 
from this decision that the Hindu Law is the 
proper law which governs the relations and 
the inheritance of persons who are Hindus 
in faith and in customsand manners. Though 
it isstated that a Hindu is born and not 
made yet when the question is what is the 
law applicable to persons who are Hindus in 
fact,the only answeris that the ordinary 
Hindu Law is applicable and if the ordinary 
Hindu Law is applicable, unless there is ° 
somé prohibition, statutory or otherwise, 
the whole of that law is applicable. In this 
case supposing Muniappa Mudali had died 
without issue and the widow alienated his 
property improperly would not Muthusami 
Mudali if he survived Muniappa, be entitled 
to bring asuit that the alienation was 
not pinding on him as reversioner? If 
Mtuhusami Mudali could bring such a suit, 
could not his son bring such a suit? and if 
he could, his legitimate descendants can 
certainly bring such a suit. Itisconsonant 
with reason and principle that, when a 
particular system of law is made applicable 
to a set of persons, the whole of that system 
should beapplied and not portions of it, 
unless any custom valid and binding is 
proved to the contrary, or else, the applica- 
tion of that system is modified either by 
Statute or by anything contained in the 
rules of that system. 

From the decisions in Myna Boyee v. 
Ootaram and Mayua Baiv. Uttaram (6), it 
is clear that Muthusami Mudali and Kachi 
Muniappa Mudali had heritable blood bet- 
ween them. Thisis not seriously disputed 
by the appellant. The question is whether 
their descendants caninherit to one another, 


“in other words, whether the piinciple of 


collateral succession applies to the descend- 
ants of these two persons. The contention 
of Mr. Govindaraghava Iyer for the appel- 
lantis that collateral relationship is trace- 
able only through the father, in other words, ` 
it is only in the case of agnatic relations, the 
principles of collateral succession is applic- 
able, that an illegitimate son cannot inherit 
to his father’s collateral relations and that 
in the case of Muniappa Mudali and Muthu- 
sami Mudali the father being unknown, 
agnatic relationship does not exist and, 
therefore, there can be no collateral succes- 
sion among their descendants. Reliance is. 
placed on the following cases in support of: 
the appellant’s contention. Amongst the 
sudras governed by Mitakshara an illegiti- 
mate son cannot inherit collaterally in 
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preference to legitimate heirs: Ravji Mahadu 

“Patil v. Sakati Kaloji(7). Amongst sudras 
governed by Mitakshara law, an illegit- 
‘imate son does not inherit collaterally to 
the legitimate son’ by the same father 
[Shome Shankar Rujendra Varire v. Rajesar 
Swami Jangam (8)] The illegitimate son is 
under Hindu Law excluded from all col- 
lateral succession [Dharma Lakshman v. 
‘Sukharam Ramjirao (9)]. Theson of the 
legitimate son of a sudra could not inherit 
to his illegitimate son: Zipru Chindhu v. 
Bomtya Dagadu (10). It is well-settled that 
an illegitimate son cannot claim to inherit 
` to his father's collaterals. He cannot claim 
to succeed to the legitimate son of his 
father but can succeed only to his father 
and the father can succeed to him. The re- 
lationship is, therefore, only between an 
illegitimate son and his father. In Sub- 
ramania Iyer v. Rathnavelu Chetty (11), it 
was held that the father was entitled to 
succeed to his illegitimate son who left no 
issue, widow or mother. In all the cases 
where the illegitimate son was denied the 
right to succeed to his father’s collateral re- 
lations, the following text of Manu was 
relied upon: “The son ofa young woman 
unmarried,theson ofa pregnant bride, a 
son bought, a son by a twice married 
woman, ason‘self given, and a son by a 
sudra are the six kinsmen but no heirs to 
collaterals“ Manu, Ch. IX, verse 160. 

But for this text, the illegitimate son 
would have the right to succeed to his 
father's collaterals, The question of succes- 
sion to the putative father’s collaterals does 
not arise here and the cases noticed above 
have, therefore, no application to the 
present case. 

In the time of Manu awoman was allowed 
to marry more than onceas is clear from 
Manu, Ch. IX, verse 191. The sons of a 
mother though ‘by different fathers were 
considered to have heritable blood between 
them for Nanda Panditha gives the order 
of precedence among brothers and sisters of 
whole blood and halfblood thus: (1) bro- 
thers of the whole blood (2) sisters of the 
whole blood; (3) sons of the same father and 
(4) sons of the same mother. The existence 


(7) 5 Ind. Cas. 964; 34 B. 321; 12 Bom. L. R 204.. 
8) 21 A. 99; A. W. N. (1898) 170; 9 Ind. Dee. (N. 8.) 
q; 


(9) 55 Ind. Cas. 306; 44 B. 185; 22 Bom. L. R. 52. 
(10) 64.Ind. Cas. 975; 46 B. 124; 23 Bom. L, R. 1195; 
(1922) A. I. R. (B.) 176.- 


(11) 42 Ind. Cas. 556; 41 M. 44; 22 M. T. T. 04; 6 L. 
W. 149; 33 M. L. J. 424; (1917) M, W. N. 688. 
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of heritable blood between sons of the same 


“mother by different fathers cannot, therè- 


fore, be through the father and is attribut- 
able only totheir being sons of the same’ 
mother, It is not, therefore. necessary that 
in order to have heritable blood, inheritance 
should be traced through the father It 
logically follows that the sonsofa dancing 
woman ora prostitute have heritable blood 
between them. 

If A can succeed to B in the absence of 
preferable heirs why should not A's legiti- 
mate son succeed to Bif -L predeceases P, 
in the absence oflaw or custom to the con- 
trary? If two men are sons of the same 
mother, they have heritable blood between 
them; and ifthey have heritable blood 
between them, their descendants also have 
heritable blood between them unless such a 
principle is opposed to any distinct text 
either in Manu or in the Mitakshafa or in 
any one of the various commentaries. There 
is no text of Manu or any of his commen- 
taries against the descendants of the sons 


‘ofa prostitute having heritable blood be- 


tweenthem. Both Muthusami Mudali and 
Kachi Muniappa Mudali were brothers and 
their descendants are all legitimate, 7. e., 
the plaintiffs are the legitimate sons of the 
legitimate son of Muthusami Mudali, simi- 
larly Murugesa Mudali was legitimate in 
descent from Kachi Muniappa Madali. 
There was no bar sinister so far as he, or his 
father, or grand-father was concerned. See- 
ing that there was heritable blood between 
Muthusami Mudali and Muniappa Mnudali , 
did the tie cease to exist between Muthu- 
sami's son and Muniappa’s son? If there was 
heritable blood between the fathers, it is 
difficult to understand why that should not 
continue in the case of the sons. If Muthu- 
sami Mudali could succeed to Kachi 
Muniappa, it is difficult to see why she 
legitimate son of Muthusami should not 
succeed to Kachi Mynippa. The principle 
of representation as enunciated in Rama- 
linga Muppan v. Pavadai Goundan (1), is 
against the appellant’s contention. In that 
case it was held that the legitimate son of 
an illegitimate son was entitled to succeed 
to a man in preference to his divided bro- 
ther. Bhashyam Ivengar, J., who delivered 
the judgment in the case observed with- 
regard to Krishnayyan v. Muttus@mi (12), 
Ranoji v. Kandoji® (18) and Parvathi v. 


(12) 7 M. 407; 8 Ind. Jur. 427; 2 Ind, Dee. (x s' 
7. 


(13) 8 M. 557; 3 Ind. Dec. (N. s.) 382. 
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Thirumalai (14): “The effect of these deci- 
sions is that it is only when the father dies a 
` separated house-holder that an illegitimate 
son is entitled to inherit to his separate 
estate, but that when the father dies an 
“avibhakta” (undivided from his brothers 
or other collaterals) he is entitled only to 
maintenance.” The principle of these 
decisions is explained as follows in Thangam 
Pillai v. Suppa Pillai (15): “But these de- 
cisions proceeded on the view that he had 
no claim by survivorship against his father’s 
co-parceners by jusrepresentationis, and 
that he was neither a co-heir with his father 
nor a sapinda in relation to his father’s co- 
parceners”. The learned Judge goes on to 
observe at page 523*: “Assuming, as expla- 
ined in Thengam Pillai v. Suppa Pillai (15), 
that by reason of his illegitimacy, an illegi- 
timate‘son cannot claim his father’s share 
as against his father’s co-parcener by jus 
representationis, that principle will not be 
applicable to a legitimate son representing 
his father, though the father was the illegiti- 
mate son of the grandfather. If a sudra 
dies, leaving a legitimate son and a grand- 
son or great grandson by a predeceased 
illegitimate son, can it be contended that 
the legitimate son is not bound to allow 
half a share to the son. or grandson of his 
deceased illegitimate brother, just as he 
would be, if the illegitimate son did not 
predecease the father? If the grandson, as 
representing his father though not claiming 
under him, would be entitled as against 
his uncle to claim his father’s share, it can 
hardly be maintained, though his father pre- 
deceased the grandfather, that he cannot 
claim the grandfather’s estate as against 
the grandfather's divided brother. An 
illegitimate son's right of inheritance to his 
father’s property, or at least to a part of it, is 
not contirtgent but absolute, asin the case 
of a legitimate son, since if he has legiti- 
mate. half brothers or other heirs of his 
father down to a daughter’sson, he getg a 
half share and in the absence of such heir, 
the whole estate. The sudra’s illegitimate 
son is, therefore, in a position moreanalogous 
to that of a legitimate-son than to that of 
other relations whose right of inheritance 
is liable to obstruction. The principles, 
therefere, applicable to the succession of sons 
and grandsons of legitimate sons may by 


(14) 10 M. 334; 7 Ind. Deo. (N. s.) 986. . 


(15) 12 M. 401; 4 Ind. Dec, (N. s.) 628. 
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analogy be applied tothe sons and grand- 
sons ofan illegitimate son, viz., that they 
should be considered capable of represent- 
ing the illegitimate son and in case he dies 
before his father, of taking the share which 
would have fallen to him if he had not so 
died”. The learned Judge relies for his 
opinion upon West and Buhler, III Edition, 
pages 72,82, 83 and 390 and Mr. Jooly’s work 
on Hindu Law, pages 185, 186. I respectfully 
adopt the reasoning of that very learned 
Judge, andI am of opinion that the legiti- 
Mudali 
represent Muthusami Mudali and the legiti- 
mate descendants of Muniappa Mudali 
represent Muniappa. 

If Muniappa Mudali’s son had died with- 
out issue would not Muthusami Mudali, if 
he was alive, have succeeded to the property 
of that son ? and if it is once granted that 
Muthusami’s son represents him and Mu- 
niappa’s represents him, then it is difficult 
to understand how their sons could not re- 
present Muthusami and Muniappa respec- 
tively. If that is so, then there is heritable 
blood between them and one line can succeed 
to the other line according to the principle 
of collateral succession. It is immaterial to 
consider whether Thanji was a dancing 
woman or only a prostitute. Whether the 
mother be a dancing woman or an ordinary 
prostitute, the legitimate descendants of 
her sons have heritable blood between them 
and this decision does not turn upon any 
custom or law peculiar to dancing women. 

On a careful consideration of the cases 
quoted at the bar and the various passages 
in the Hindu Law Books touching on this 
point I have come to the conclusion that 
the plaintiffs are the reversionary heirs to 
Murugesa Mudali. 

The appeal is dismissed with costs. 

‘Wallace, J.—I am of thesame opinion. 

It appears to me that on the plaintiff's 
own case, the mother of the two brothers 
was of the dancing girl caste. Both P. Ws. 
Nos, l and 3 state that this woman was a 
dancing girl and had no fixed husband. 
She was not, therefore,a married woman 
who had fallen from lawful wedlock. The 
law first of all to be applied is then the . 
law founded on usage which governs in- 
heritance to women of the dancing girl. 
caste, the paternity of whose children is 
unknown and isnot a fact for considera- 
tionsat all. 

So faras appearsfurther from the evi- 
dence, these two brothers lived in caste, 
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married wives according to the Hindu caste 
customs and had legitimate offspring. 

Authority regarding the law of succession 
of natural offspring of a dancing girl 
there is, so far asl can find none. Though 
a recent case Guddati Reddi Obala v. 
Ganapati Kandama (16) lays down that the 
degraded married woman is not for purposes 
of the law of succession in the position of 
. a dancing girl, I do not think it is incorrect 
to say that, if the natural sons of such 
women take their place in Hindu society 
as respectable members of such and live 
_ as caste Hindus following the laws and 

customs of such, they must be taken as 
having adopted the usages’ and customs 
of the Hindu people with whom: they 
associate. It does not appear to have 
been pleaded in this case that the law 
of succession of male offspring of a 
dancing gir! differed in essence from the law 
of offspring of adegraded married woman 
and in fact both sides proceeded on the 
footing that the law was much the same. I 
‘may take it then, without wasting time 
by further remand ofthe case, that the 
usage and custom of succession to their 
mother and inter se of male offspring of a 
dancing girl are those of such succession 
of the male illegitimate offspring of a 
degraded married woman. It may also be 
taken as not in question that such male 
offspring will not belong to any of the three 
higher castes, whatever their paternity may 
have been and that if thev are in caste at 
all, they must be in the Sudra caste. 

I do not think that the: placita from 
various ancient texts really assist this case 
because they are not, in my opinion, dealing 
with the rights of succession or inherit- 
ance in favour of illegitimate children at 
all, except in the case of the illegitimate son 
of a Sudra; that is, in those texts ‘son’ 
means a legitimate son and ‘daughter’ 
means a legitimate daughter. This applies 
even to the passage from Nanda Pandita 
quoted at page 207 of the Jolly’s Hindu Law, 
(1885 Edition) illegitimate children have no 
place in Hindu Law when there are legitimate 
heirs except in the special case already re- 
ferred to[see Meenakshi v. Muniandi Panik- 
kan (17)] Ialso find very few of the cases 
cited before us of any real help since this 


(16) 17 Ind. Cas. 422; 23M. L.J. 493; 12 M. L. T. 
467; (1912) M. W. N. 1138 


(17) 25 Ind. Cas. 957; 38 M. 1144: 1 L. W. 704: 
ana M. W, N. 672; 16 M. L. T. 270; 27 M. L, J. 
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is not a contest between an illegitimate 
offspring and a legitimate, or a case of a 
claim by an illegitimate offspring to succeed 
to his putative father’s collaterals. The 
question is purely whether two illegitimate 
sons of the same mother have between 
them heritable blood. Therule laid down in 
Mayna Bai v. Uttaram (6) that the children 
of a prostitute, when thecontest is purely 
between themselves, succeed to the property 
of their mother and to one another, is, I 
think, the rule to be followed in this case. 
As I read that case, the principle did not 
in the slightest degree depend either on 
the fact that the father was known or on 
the fact that the father of both illegitimate 
-sons was the same person. It rested not 
on the common paternity, but on. the 
common maternity of illegitimate sons: 
[Compare also the ratio decidendi of 
Lingappa Goundan v. FEsudasan (8).] 
That principle in this narrow form 
has never, so far as I can ascertain, 
been challenged in succeeding cases, and 
it is also, in my opinion, reasonable and 
equitable and in consonance with the 
general spirit of, if not prescribed by the 
letter of the Law of, the Mitakshara wherein 
heritability follows propinquity of blood 
and sapinda relationship is determined by 
the possession of particles of the same body, 
whether father’s or mother's (see Mitakshara 
quoted by Setlur in his Hindu Texts 1911, 
Edition, Appendix A page 543 and the view 
of Sadasivier, J., in his letter of reference 
in Subramania Iyer v. Ratnavelu Chetty - 
(11). I do not think that there is any 
authority in Madras for the proposition 
that sapinda relationship cannot exist with- 
out a father. 


The only reported cases -which I ean find 
of contest between illegitimate children 
inter se are Mayna Bai v. Uttaram (6), 
I already dealt with, and Arunagiri 
Mudali v. Rangatayaki Ammal (18) in 
which latter case neither side appears to 
have raised any general contention that 
the Hindu Law principle which gives pre- 
ference to daughters over sons as heirs of 
their mother could not be applied because 
Hindu Law generally could not be applied. 

I think the net result of the authorities 
and the case-law is this, that Hindu Law 
Texts have no application to illegitimate 
children except in the case of the illegitimate 
son ofa known Sudra father, that so fay 


< (18) 21 M. 40; 7 Ind. Dec. (x. s,) 384, 
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as the Hindu Law canon goes illegitimate 
children have no right of succéssion to 
either parent, but that the general principles 
of Hindu Law will be applied to such a case 
unless such application would violate equity 
and good conscience and that applying these 
the Courts will hold that illegitimate 
children inter se, when there is no 
contest between them and legitimate 
children, inherit to their mother and to one 
_ another, 

The next step is more difficult if the 
Court holds that outside Hindu Law there 
is heritable blood between any two illegiti- 
mate children, will that heritability carry 
with it all the adjuncts of heritability under 
Hindu Law, so that the legitimate male 
descendants of one branch can claim as re- 
vergioners to oust the legitimate widows 
and legitimate descendants of the other 
branch?’ That is the point now before 
us. In. essence, the Arunagiri Mudali v. 
' Ranganayaki Ammal (18) has approved 
of that principle, although the general 
question does not appear to have heen then 
argued at all.. But it was there taken for 
granted that Hindu Law principles would 
be extended to the illegitimate children. 
of a Hindu woman. In Mayna Bai v. 
Uitaram (6), as I read it, it was clearly laid 
down that the illegitimate children of a 
Hindu mother are to be considered to be 
Hindus to whom Hindu Law, so far as it 
can be analogically applied, will be applied 
and it is not open unless and until special 
custom to the.contrary is proved, for per- 
sons who are in the eye of the law Hindus 
to plead that the ordinary adjuncts of the 
principle of Hindu Law, for example that 
of the restricted nature of the estate taken 
by a widow from the last male owner, do 
not apply, or that they are entitled to set 
up new rights of succession and inheritance 
not known to Hindu Law. I cannot see 
that such an analogical application of 
Hindu Law to person? living as Hindus and 
following Hindu customs and usages can 
in any way offend the general principles 
of equity and good conscience.’ I hold, 
therefore, that the legal principles to ‘be 
applied are those set out above. 

It is not denied before us that these 
parties are, so far as they can, conform- 
ing to the Hindu Law governing thcir 
„neighbours, that, efor example, their 
wives were legitimately married to them 
according to the forms of Hindu Law, and 
that their wives derive their status ‘as 
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lawful wives and their children their status 


-as lawful children from: the fact that their - 


families are conforming to the general usages 
and customs of Hindus. No special custom 
derogating from the applicability of Hindu 
Law principles to the descendants of these 
two illegitimate brothers has been pleaded 
or proved in the case. It follows in»my 
view.that the ordinary principles of -Hindu 
Law should be applied to them. That 
the lower Court has done. My opinion, 
therefore, is that the decision of the lower 
Court is correct and [agree that this appeal 
be dismissed with costs. 
V. N. V. 


N. H. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
- SIONER’S COURT. 
` MISCELLANEOUS Petition No. 17 or 1925. 
July 20, 1925. 
Present:—My. Findlay, Offg. J. C., and 
‘Mr. Prideaux, A. J.C. 


GHULAM ABBAS AND OTHERS— DEFENDANTS 


—APPELLANTS 
versus 


GOVINDRAO AND oTHERS—PLAINTIFFS— 


v NON-APPLICANTS, 

Civil Procedure Code (Aet V of 1908), s. 110 —Privy 
Council Appeal—Subject-matter in dispute—Value of 
reliefs in appeal and cross-objections—Consiruction 
of document, whether substantial question of law. 

The combined value of the relief claimed by the 
appellant in an appeal and that claimed by the re- 
spondent in cross-objections, determines the amount 
of the value of the subject-matter in dispute for the 
purposes of filing an appeal to the Privy Countil. 
[p. 201, col. 1. 

The question of the proper construction of the 
particular words and clauses tobe found in a par- 
ticular document cannot be said to be one involving 
a substantial question of law within the meaning of 
s. 110 of the C. P. O. [p. 201, col. 2.] 

Application for leave to appeal to His 
Majesty in Council against the decision of 
this Court in First Appeal No. 78 of 1924, 
dated the 15th January 1925. 

Mr, Fida Hussain, for the Appellants. 

Sir Dr. H.S. Gour, Messrs. M. B. Kin- 
khede and A. D. Manday, for the Non- 
Applicants. , : 

ORDER.—tThe applicants Ghulam 
Abbas, Fida Hussain and Ashgar Ali. apply 
for leave to appeal toHis Majesty in Council 
against the decision of Baker, J. C., in 
Tirst Appeal No. 78 of 1924, dated the 15th 
of January 1925. 

The first point whicn arises in connec- 
tion with this application is whether the 


` 
EJ 
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subject-matter in dispute on appeal amounts 
“to Rs. 10,090 or upwards. We find that the 
amount on which the present applicants 
appealed to this Court was fora relief of 
Rs. 9,385-11-0, while the plaintiffs-respond- 
ents filed a cross-objection which included, 
amongst other reliefs, a claim that com- 
pound interest at 12 annas per cent. per 
mensem ought to. have been allowed, and 
on this part of the cross-objection the re- 
spondents succeeded. The amount of the 
subject-matter in dispute, therefore, in the 
case of an appeal to His Majesty in Coun- 
cil being allowed undoubtedly exceeds 
Rs. 10,000. The first condition laid down in 
s. 110 of the C. P. C. is thus, in our opinion, 
fulfilled. 

We have now to consider whether the 
third clause of s. 110 is or is not satisfied in 
the circumstances of the present case. In 
this connection the ‘first point requiring 
notice is whether the decree passed by this 
Court can be described as one affirming the 
decision of the Court immediately below. 
It is true that some variation in the 
decree was effected asa result of the find- 
ings arrived at by Baker, J. C., but, in 
reality, what the present applicants desire 
to appeal against is against the decision of 
Baker, J. C., in so far as he affirmed the 
decision: of the Court below, with the 
further addition that he gave more relief 
tothe plaintiffs-non-applicants in the matter 
of interest. Looking, therefore, to the sub- 
stance of the case before us, we, from the 
point of view of the consideration of the 
present application, regard the decision of 
Baker, J. C., as one affirming the decision 
of the Court below and we find ourselves 
in agreement with the view expressed by 
Maclean, C. J., and Hill and Stevens, JJ., 
in Raja Shree Nath Roy Bahadur v. Secre- 
tary of State for India (1). 

It remains to be decided, therefore; whe- 
ther in the present case any substantial ques- 
tion of law arises. The first point urged in 
this connection on behalf of the applicants 
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is that the lower Appellate Court erred in” 


passing a personal decree for money in the 
circumstances of the present case. We 
cannot see that any substantial question of 
law arises in this connection and we agree 
with the view of Baker, J. C., that in the 


mortgage in suit there was a personal coven- ` 


ant which the plaintiffs had a right to 
enforce on the failure of the deed to operate 
e 


(1) 8 C. W. N. 294. 


. tion of law arises with 
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as a mortgage owing to the lack of attesta- 
tion. In this connection we may refer to the 
decision of Mears,. ©. J., and Piggot, J., in 
Bishambhar Nath v. Muhammad Ubaidullah 
(2), where in dealing with z. similar applica- 
tion the learned Judges laid down the prin- 
ciple that the question of the proper construc- 
tion of the particular words and clauses to 
be found ina particular document, cannothe 
said to be one involving a substantial ques- 
tion of law within the meaning of s. 110 of 
the C. P. C. The question of the personal 
liability of the applicants in the present 
case is purely one of the construction of the 
terms of the document in question. We 
are, therefore, of opinion that no substantial 
question of law arises in this connection. 
The second point urged is that Baker, 
J. C., erred in his finding that the pay- 
ments made by the.applicants must be 
considered as payments made towards in- 
terest as such. We have been referred to the 
copies of accounts : cf. forexample, Exs. P- 
27, P-28, P-29 and others, in which the actual 
payments made were simply noted against 
the amount of the mortgage anda balance 
was struck. Very clearly, however, as found 
by Baker, J. C; no full and comprehensive 
account was kept of interest and the obvious 
intention must have been to make up the 
account at a future date. Baker, J. C's 
finding in this connection was, in reality, 
a pure finding of fact and no question of 
law seems to us to arise in this connection, 
The third point urged is that a ques- 
reference to the 
allowance by this Court of interest at the 
compound rate of 12 annas per cent. per 
mensem instead of a simple interest at the 
rate of Re. 1 percent. per mensem. We do 
not think that the rate allowed can, from 
any point of view, be described as a penal 
or ad terrorem one. Even the soalled 
penal rate is a very moderate and usual 
one and amounts to nothing more than 
reasonable compensation for the breach of 
contract. It is utterly impossible to affirm 
that Baker, J. O's decision on this point 
gives rise to any substantial question of law. 
For the above reasons we are of opinion 
that no sufficient cause has been made 
for granting leave to His Majesty in Council 
and the present application is dismissed. 
The applicants must bear the gon-applic- 
ants’ costs. We fex Rs. 50 as Pleadei's fees, 
N. H., Application dismissed. 


(2) 79 Ind. Cas, 213; 46 A. 227; (1994) A. I R. (AJ) 
559; L, R. 5 A, 158 Civ. 
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MADRAS HIGH COURT. 
CIVIL APPEAL No, 67 or 1922. 

November 18, 1924. 
Present :—Mr. Justice Ramesam and 
Mr. Justicė Venkatasubba Rao. 
. MUDDANA ADENNA AND OTSERS— 
Derenpants Nos. 1, 2 AND 4—-APPELLANTS 
versus A 

MUDDANA SUBBANNA AND OTHERS— 

PLAINTIFF AND DEFENDANTS Nos. 5 TO 7 AND 3 
— RESPONDENTS. 

Limitation Act (IX of 1908), s. 14, application of 
—Hindu joint family—Partition suit—Claim for 
outstandings collected by one member—Previous liti- 
gation-——Eaclusion of time. ; f 

N, a member of a Hindu family, brought a suit for 
partition on the footing that he was adopted by R, 
a deceased brother of ħis father. S, another brother, 
and hisson V pleaded partition before R's death, 
disputed the share claimed and set up the adoption 
of V to R. They also alleged that A, the father of 
N, had been wrongly collecting certain specified 
outstanditgs which in case of partition they insisted 
ought to be brought by A into the hotchpot. A 
denied the existence of the alleged ‘outstandings. 
The Trial Court found against the adoption and 
dismissed the suit, though there was a finding that 
A had to account for a few of the’ items mentioned 
by S and V. N filed an appeal; & and V putin a 
memorandum of objections but relating only to 
costs. The appeal and memorandum of objections 
were, however, dismissed. In‘a later suit by S 
more than 6 years from the date of the dismissal 
of the suit and less than 3 years from the date of the 
decree of the Appellate Court, for partition of the 
family properties including the outstandings alleged 
to have been collected by Á: gt cae ee te 

Held, (1) that when A-denied his liability in res- 
pect of the outstandings alleged, there was a 
demand and refusal of the same by him from which 
time would have begun to run against the plaintiff 
ut for the pendency of the suit; [p. 205, col. 2.] ° 

(2) that during the pendency of the appeal by N 
and the memorandum of objections as to costs by § and 
V, the latter were not prosecuting any claims in 
respect of the outstandings within the meaning 
of s. 14 of the Limitation Act; [p. 208, col. 1.] 

(3) that, therefore, the present suit, so far as the 
outstandings collected by A were concerned, was 
paiged by limitation. [p. 205, col. 2.] 

Limitation is not suspended in respect of a 
plaintiff's claim for the period during which he is 
engaged in litigation not in, respect of the identical 
claim but about some connetted matter. [p. 208, col. 1.] 

Yerukola v. Yerukola, 71 Ind. Cas. 177; 45 M. 648; 
(1922) M. W. N. 215; 30 M. L. T. 279; 42 M. L. J. 507; 
ì5 L. W. 595; (1922) A. I. R. (M.) 150, followed. 

Nrityamoni Dassi v. Lakhan Chunder Sen, 33 Ind. 
Oas. 452; 43 O. 660; 30 M. L. J. 529; 20 0. W. N. 592; 
(1916) 1 M.W. N. 332; 3 L. W. 471; 18 Bom.L.R. 418; 24 
6. L. J. 1,20 M. L. T. 10 (P. O.) and Kunhi Kuttiali 
>. Kunhammad, 13 Ind. Cas. 139; 44 M. L. J. 179; 
(1923) A. I. R. (M.) 347, distinguished. 


Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Guntur, in O. 8. No. 16 of 1921. 

“Mr. K. Krishnaswamy Iyengar, for the 
Appellants. é 
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Messrs. Ch. Raghava Rao and T. R. Subra- 
mania Iyer, for the Respondents. 
This appeal coming on for hearing on the 
27th August 1924, the Court (Ramesam and 


Reilly, JJ.) delivered on the 23rd Septem- 
ber 1924, the following | ; ; 


JUDGMENT. i 
Ramesam, J.—This appeal arises out 
of a suit for partition. Defendants Nos. l, © 

2 and 4 are the appellants. 
The relation between the parties is shown 
in the following pedigree :— f 





7 | i 
Lakshmayya. Ramanna Subbanna Adenna 
(alleged to (plaintiff) (Ist defendant) 
have adopted t | 
5th defendant), . Veerayya 
M. Subbamma (5th defendant). 
(6th as 


Naganna 
Predeceased son 
M. Hanumayamma 
(7th defendants). ' 


| 


PE | | 
2nd defendant. Narasayya 4th defendant. 
(8rd defendant). 


The parties belong to the Kamma sect 
of the Sudra caste. They belong to a- 
village, Enamadala, in the Narasaraopet 
taluk of the Guntur District. The family 
is admittedly a rich family. There were 
originally four brothers. The eldest of 
them, Lakshmayya, was said to have divid- 
ed himself from the family long ago. (D. W. 
--380 years according to Ex. XLVI). It 
is admitted in the plaint that the other 
three brothers remained undivided till 1908. 
The eldest of them, Ramanna,. had a son, 
Naganna, who died in about April 1908 
leaving his widow, the 7th defendant. Up 


“to this event, the members of the family 


were living in the most friendly terms, 
according to both sides. It is said for the 
plaintiff that misunderstandings arose, on 
the death .of Naganna followed by that of 
his infant daughter. This is denied by 
the ‘defendants who say that, up to Ram- 
anna’s death, the brothers continuéd to be 
on the most amicable terms. Ramanna 
died on 27th October 1508. 


On the 13th November 1908, the village 
officers sent Ex. II, a pouthi report, in 
which they reported that the deceased 
Ramanna adopted the son of his brother 
Subbanna and willed away the whole of 


va 
. 
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‘his property to him. It also mentions that 
the deceased and his brothers were divided. 


Though the date of the Willis mentioned 
. as 25th October 1908, neither the date of 


the adoption nor the date of division was. 


mentioned. It may be observed that, if a 
pattadar dies, the village officers have to 
report the name of the heir of the pattadar 
so that- his name may be entered in the 
revenue accounts. Ifthe deceased left an 
adopted son, the son stands in the place 
of his father, whether the family is divided 
or undivided; there is no purposein men- 


tioning the division and as all the property ` 


is ancestral property, also the Will is 
‚redundant to confer title to the son and is 
.void for any other purpose, Exhibit II was 
received at the Tahsildar’s office on the 
26th November, and on the 30th the Tah- 
sildar passed an order that the ‘adopted 
son's name should be included. There is 
nothing to show that notice was given .to 
the Ist defendant before the report ‘was 
sent or the order was passed. At the same 
time itis conceded for the lst defendant 
that tHe adoption of Veerayya (5th de- 
-fendant) was openly set up on the last day 
of the funeral ceremonies of the deceased 
` (called pedda dinam or big day) (vide Ex. 
XXXV, deposition of Ist defendant). The 
Ist defendant sent a petition “10 or 15 days 
`. afterwards “(see Ex. XXXV). -This peti- 
tion was destroyed in the Kotappakonda 
“ riots but it must have been sent prior to 
6th January 1909 (Ex, LXII, para. 8). On 
2nd April 1909, the Ist defendant sent two 
petitions, one for himself and the other on 
behalf of his son Narasayya (now the 3rd 
. defendant) (Ex. IV). 
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In these petitions, the lst defendant set 
up that the deceased Ramanna adopted 
Narasayya, as a counter blast to the adop- 
tion of Veerayya reported by ‘the village 
officers. The Divisional Officer to whom 
Ex. IV was sent, called for a report fom 
the Tahsildar and passed the proceedings 
Ex. IV (a), recognizing the adoption of 
Veerayya. Before Ramanna’s death all the 
four brothers filed a -suit as reversioners 
for declaration in respect of some property 
of their gnatis and got a decree. While 
the matter was pending in appeal, Ramanna 
died and the appellant in the case applied 
for bringing, on record, Veerayya as the 


-legal representative of the deceased (8th 


March 1909). This was opposed by Nara- 
sayya but the Court passed orders bane: 
ing Veerayya's name on the record, without 
expressing any Opinion in favour of either 
adoption on the ground that the appellant 
chose him and did so at his risk. The 
order was dated 6th January 1910 (Ex. V1). 
It may be observed that the Tight of 
Ramanna as reversioner survives to his 
three brothers who are in the same degree 
and not toa son. The order was unneces. 
E immediately filed 

arasayya immediateiy filed a suit O. 5, 
No. 38 of 1910, in the Subordinate Gni i 
Guntur for a declaration of his adoption 
and partition on that footing. The present 


‘plaintiff and his son (the rival adoptee) 


pleaded „the adoption of the latter and 
issues were framed with reference to both 
the adoptions. The rank and position of the 
parties in that suit and in this suit may ke 
shown as follows:-— 


4 
“0. S. No. 88 of 1910, Present lit. 
e 
Narasayya' Plaintiff. 3rd defendant. 
Subbanna . lst defendant Plaintiff. 
: a pee 2nd defendant ... Now d 

Subbanna's sons { Veerayya... 3rd defendant .. Sth defendant 
Adenna 4th defendant s e... lst defendant. 


Adenna’s' other sons 


ii (ea defendant ... die 
"| 6th defendant ... ee 


2nd defendant. 
4th defendant. 
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The Subordinate Judge who tried that 
suit found the adoption of Narasayya false. 
He also found that the Will, adoption and 
‘division set up by Subbanna and Veerayya 
also false. But as a result of the first 
finding he dismissed the suit. It may be 
observed that, even if Narasayya's adoption 
was false, he would be entitled to a share 
in the family property by reason of his 
admitted relationship as the son of Adenna, 
‘but the Subordinate Judge refused to give 
a decree for the smaller share (Ex. LAI, 
dated llth August 1913). There was an 
appeal to the District Court of Guntur 


which was disposed of on 29th November ' 


1919, (LXII(a)). The Distriet Court agreed 
with the Subordinate Court as to the truth 
of Nayasayva’s adoption but also refused to 
grant a decree to Narasayya for the smaller 
share to which he was entitled. There 
was no stcond appeal to the High Court. 
If the District Court was willing to grant 
-a decree to the plaintiff for the smaller 
share to’ which: the plaintiff was certainly 
entitled, the District Court would have had 
to express its findings on the truth of the 
division, adoption and Will set up by 
Veerayya and his father. In my opinion, 
the grounds on which the Courts then 
refused to grant a decree to Narasayya for 
such share as he was certainly entitled to 
are unsatisfactory. However this may be, 
the fact remains, and thereby the District 
Court was not put to the necessity of ex- 
pressing findings on the division, adoption 
“and Will relied on by Veerayya. The result 
is the Subordinate Judge's finding on these 
matters was set at large and the present 
litigation became necessary. This suit was 
filed on 19th August 1920 (O. S. No. 16 of 
1921). i f : 
A plaintiff claimed a one-third share, 
malting his son 5th defendant and alleging 
his adoption. Ifthe adoption is false, he 
isentitled toa half shage (along with his 
son) and naturally they would have had to 
sue for the half share. By the-course he 
actually took, he was able to raise the issues 
relating to bis son's adoption and Ram- 
anna’s division and Will and he was able to 
sue with a smaller Court-fee. The defend- 
ants Nos. 1 to4 denied the division, adoption 
and Will, and the 5th defendant supported 
his fatheg (the plaintiff). The findings on 
the issues-in the former litigation are not 
res judicata because they were set at large 
by the District Court. When the suit came 
on for trial, the 5th defendant examined 
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nine witnesses and the lst defendant one 
witness. Ofthe nine' witnesses examined 
by the 5th defendant only four (1 to 4) give 
evidence on the main issues. The parties 
agreed that the oral and documentary evi- 
dence in the former suit should be treated 
as evidence in this case and all the deposi- 
tions and documents were exhibited in this 
case. Much of the documentary evidence 
thus consists of the old depositions and is 
really oral evidence, There is, of course, 
this difference that, while the former Sub- > 
ordinate Judge had an -opportunity of 
observing the demeanour of the witnesses, 
the present Subordinate Judge had not, 
and for this reason the judgment of the pre- 
sent Subordinate Judge has not the weight 
which itis always usual to attribute to the 
opinion of the Trial Judge. Another cir- 
cumstance in favour of the conclusion of 
the former Subordinate Judge is that it was 
expressed (in 1913) at a time much nearer 
to the events that happened and his opinion 
is entitled to some weight on this ground 
also. According tothe observations of the 
Privy Council in Midnapur Zemindari Co., 
Ltd., v. Naresh Narayan Roy (1), those who 
question his conclusion must “displace” 
his reasons. I do not mean to say that the 
judgment in O. 8. No. 38 of 1910 is res 
judicata and [ am not oblivious to the fact 
that the judgment in O. S. No. 16 of 1921 . 
is the judgment appealed against and the 
appellant before us has to show that it is 
erroneous. But, it seems to me that he can 
well rely on the fact that the former Trial 
Judge who had the same issues and who saw 
the demeanour of the witnesses, came to a 
conclusion in his favour, and urge his 
reasons. However, this may be, we have to 
go into the whole case fully. | 

Narasayya's adoption has been found to 
be false and does not concern us. The 
points that have to be found now are (1) 
division, (2) Ramanna’s adoption of Veerayya 
and (3) Ramanna’s Will. 

[The learned Judge then dealt with these 
three questions of fact and finding against 
the division, adoption and Will and pro- 
ceeded :—] 

I have no hesitation in disbelieving the 
Will and with it the adoption and division. 
It seemsto me-that the appreciation of the 
evidence by the Subordinate Judge who 
tried in 1913,is preferable to that of the 

(1) 64 Ind. Cas. 231; 48 I. A. 49; 48 C. 460 at p. 468; 
14 L. W265; 30M. L.-T, 279; (1922) A.L RAP. O.) 
241 (P.O). = 
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present Subordinate Judge. On the 8th 
issue the leayned Vakil for the respondents 
repeated the contention in the Court below 
which was found against them by the Sub- 
ordinate Judge. The contention is opposed 
to, the pleadings and the footing on which 
the whole oral evidence on both sides was 
adduced from 1909 to 1921 [see also 
Rangasami Naiduv.Sundararajulu Naidu(2) 
and Kaveramma v. Vishnu Kunkullayya, 


J 

i lihe result is that the plaintiff and his 
son are together entitled only to a decree 
for half of the suit properties. 

The only other point argued before us 
relates to the plaintiff's claim to the pro- 
perties in schs,-G-1 and G-2. These are debts 
due to the family and said not to have been 
accounted for by the lst defendant, The 
defendants Nos. 1to 4 plead that items Nos. 2 
and 3 of G-1 were assigned to others and the 
amounts raised by the assignment were 
utilized for family purposes. The assign- 
ments are true but the evidence adduced 
by the defendants fallsfar short of what 
is required to prove that the proceeds were 
utilized for the purposes of the family. 
Their defence fails on the merits. 

In para.8 of the written statement, the 
defendants pleaded that the claim in 
respect of schs. G-l and G-2 was 
barred by limitation. The plaintiff-res- 
pondent urges that the question of 
limitation is mot made the subject of 
an issue and he will be prejudiced if it 
is allowed to be raised at this stage. We 

“think that the plea was intended to be 
considered under the 4th issue. But to 
avoid any prejudice to the plaintiff, we have 
exhibited in appeal the plaint, the written 
statements in O. S. No. 38 of 1910 and the 
grounds of appeal and the memorandum 
of objections to the District Court in the 
appeal against the decree in that suit 
(Exs. LXXIV series). These are all the 

` papers required by him. . 

Though, according to our finding arriv- 
ed at inthe earlier part in this judgment 
the family continued to be undivided till 
the death of Ramanna, hostilities began 
immediately afterwards. Exhibit VIII is 
a registered notice issued by the 5th de- 
fendant to Adenna calling on him -to ac- 
count for the debts and other properties 
(said to be left undivided) but it never 
reached him. In O. S. No. 38 of 1910 written 


a) 35 Ind. Cas. 52; 31 M, L. J. 472, j 
(3) 49 Ind. Cas, 268, l 
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statements were filed by the present plaint- 
if and his son in which they plead to 
division during the lifetime of Ramanna 
and that they thereafter had lived and 
messed separately (Ex. LXI). In my 
opinion, thefamily became divided in status 
by 24th August 1910, if not earlier. Ex- 
hibit LXIX is the schedule of debts filed 
by the present plaintiff and his sons (as 
defendants No. 1 to 3) in O. S. No. 38 cf 
1910, The items in schs. G-1 and G-2 are 
included in this list. Adenna denied his 
liability to account for these debts and the 
point was considered by the then Subordi- 
nate Judge under the 6th issue. More than 
having elapsed since 24th 
August 1910, the defendants Nos. 1 to 4 con- 
tend that the suit in respect of these items is 
barred by limitation. No such question 
arises in respect of the rest of the properties 
which are the subject of this suit asa 
Receiver was appointed in the former suit 
and took possession of the lands and realiz- 
ed debts due to the family. 

The plaintiff replies that he was litigating 
in respect of these items bona fide in the 
former suit and the time taken by him in 
the former suit, namely, 24th August 1910 
to 29th November 1919, must be deducted. 
He relies on Nrityamoni Dassi v. Lakhan 
Chunder Sen (4), In that case, the plaintiffs 
in the latersuit had asked for an adjudica- 
tion oftheir rights in the earlier proceed- 
ings before Mr. Justice Henderson. The 
learned Judge passed an order in their 
favour, but it was set aside in appeal. The 
present case differs from the case just 
cited as the Subordinate Judge who tried 
the former suit (O. S. No. 38 of 1910) did 
not give a decree in favour of defendants 
Nos. 1 and 3 then (same as plaintiff and 5th 
defendant), nor did they ask for one, though 
they: had no objection to a division iato 
three shares. The High Court [Lakhan 
Chunder Sen v. Madhysudan Sen (5)| exclud- 
ed the time between the decree of Henderson, 
J., and its reversal. The Privy Council 
affirmed the decree of the High Court, It 
is, not clear whether they intended to apply 
s. 14 of the Limitation Act, or meantto agree 
with the conclusion of the High Court, that 
the case fell “within the principle laid down 
by the Judicial Committee in the cases 
of Ranee Surnomoyee v. Shooshee Mokhee 

(4) 33 Ind. Cas. 452; 43 0. 660; 30 M. L. J. 529; 200. 
W. N. 522; (1916) 1 M. W. N. 332; 3 L. W.471; 18 Bom. 


L. R. 418; 24 O. I.. J. 1; 20 M. L. T. 10 (P. C.), 
(5) 35 O. 209; 7 O. L. J. 59,3 M. L. T, 90; 12 C. W, 


, (i 
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Burmonia (6) and Prannath Roy Chowdry 
v. Rookea Begum (7).” It is not also clear 
whether the Judicial Committee would 
have excluded the period during which 
the first suit was pending before Hender- 
son, J.,ifits exclusion also became neces- 
sary to save the second suit from being 
barred by limitation. The case of Nritya- 
mont Dassi v. Lakhan Chunder Sen 
(4) was followed by this Court in 
Kunhi Kuttiali v. Kunhammad (8). In this 
case also the plaintiff, the manager of a 
mosque in the later suit claimed as Ist 


defendant tothe earlier suit, certain sums _ 


due tohim from the mosque and obtained 
‘a relief on that footing. The order was 
reversed on appeal. He then filed a later 
suit and succeeded. The present case 
differs’ from Nrityamonit Dassi v. Lakhan 
Chunder Sen (4) and Kunhi Kuttiala ` v. 
Kunhammad (8) as no express claim for 
division was made by plaintiff and his sons 
in O.8. No. 38 of 1910, nor was a decree 
made in their favour. The appellant refers 
to the decision in Muthu Korakkat Chetty 
v. Mahamad Madar Ammal (9), but 
that was not a decision on s. 14 of the 
Limitation Act. Iagree with my learned 
brother (to whose judgment I am indebted 
in this matter) in respect of sch. G-l. 
The claim for G-lis barred by limitation 
except as to item No. lof sch. G-1. The 
Subordinate Judge gave a decree in terms 
- that may be characterized as vindictive. 
“The plaintiff claims the amount due in 
respect of the four items of sch. G-l 
after calculating compound interest at 12 
per cent. with rests at every three years. 
There is no justification either for the rate 
of 12 per cent. or forcalculating compound 
interest. The ends of justice will be satisfi- 
ed ifthe principal amounts carry interest 
. at Geper cent, per annum from 24th August 
1910, up to the date of decree of the 
Court below and at 6 per cent. per annum 
ón the aggregate amotint. The plaintiff 
and his son (5th defendant) are entitled to 
a half share asto item No.1 of sch. G-} 
so calculated. The defendant's claim to 
the moneys in sch. 1 fails. . 


12 M.I. A. 244,11 W. R.P. 0.5;2 B.L. R. 
PO 10: 2 Suth. P. C. J. 173; 2 Sar. P, O. J. 424; 20 E, 


-1 Ind. Dec. (N. 8.) 489. 
p RD TAL À. 323 K p. 357; 4 W. R. P. O. 37; 1 Suth. 
P.`Ó. J. 367: 1 Sar. P.O. J. 692; 19 E. R. 3314 
(8) 73 Ind. Cas, 139; 44 M. L. J. 179; (1923) A. I R. 


M.) 347. 
ona Ind. Cas, 66; 43 M. 185; 36 M. L, T. 459; 38 M, 


MiDDANA ADDENNA V. MUDDANA SUBBANNA. . 


| [911 ©. 1995) 

The decree of the Court below.will be 
modifed accordingly. : 

The memorandum ofobjection$ fails relat- 
ing to sch. G-2. It fails and is dis- 
missed with costs. It was not even argued 
on the merits. 

The order of the lowerCourt about costs 
is set asideand the plaintiffand the 5th 
defendant will be liable to pay the costs of © 
the defendants Nos. 1 to 4, such costs being ` 
calculated on one-sixth of the suit, proper- 
ties in the lower Court. In appeal the appel- 
lants will give and pay proportionate costs. 

Reilly, J.—I agree that the partition, 
adoption and Will set up in the plaint . 
have not been proved and that, therefore, 
Subbanna (plaintiff) and his son Veerayya 
(defendant No. 5) are together entitled 
to half of the family property and not 
each to one-third as found. by the Sub- 
ordinate Judge, and that the preliminary 
decree made by the Subordinate Judge 
must be modified accordingly. Regarding 
the claims of Subbanna and Veerayya to 
the items in Sch. G-l of the plaint or to 
those in Sch. G-2 which are the subject 
of the memorandum of objections filed in 
this case by Subbanna, I think ib is clear ' 
that in respect of all the items but one 
their claims are time-barred. 

In {0. 5. No. 38 of 1910, Narasayya 
(the present defendant No. 3) sued for parti- 
tion asserting that he had been adopted by 
Ramanna. By their written statements in 
that suit filed on 25th August 1910, Sub- 
banna and Veerayya set up asin the present 
case a partition two months before Ram- 
anna’s death, the adoption of Veerayya and 
the Will, Ex. 1, and also alleged that Adenna 


‘(the present defendant No. 1) had been 


collecting family debts transferring some 
to other persons and getting renewals in 
favour of himself, his relations and others 
and. that there were 46 items.of outstand- 
ings which they specified to be brought 
into the hotchpot by Adenna: they stated 
that if that were done they had no objec- 
tion to partition on the principle of one- 
third to Subbanna, one-third to Veerayya 
and one-third to Adenna; otherwise they 
prayed that the suit might be dismissed. 
On 29th November 1911, Adenna filed a 
list of 29 outstandings due to the family 
which included none of the items now in 
question except Item No. 1 of Sch. G-1 and 
in effect denied that there were any other 
outstapdings or amounts to be accounted 
for by him, According to Subbanna and 
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Veerayya they had been tenants-in-common 
with Adenna,from August 1908, the date of 
the partition set up by them, and in any 
ease that must have been their position 
from the date when they put in their 
written statements in O. 8. No. 38 of 1910. 
When on 29th November 1911, Adenna 
denied his liability in respect of all the 
items with which we are concerned except 
one, we finda “demand and réfusal” from 
which, in accordance with Yerukola v. 
Yerukola (10), time would have begun to 
run. against Subbanna and Veerayya but 
for the fact that O. S.No. 38 of 1910 was 
‘then pending. On Lith October 1913, O. 8. 
“No. 38 of 1910 was dismissed. On Issue No. 6 
the Subordinate Judge found that Adenna 
had to account for Items Nos. 2, 3 and 4 of 
the present Sch. G-1. But he dismissed 
the whole suit,” Therefore, at least from 
lith October 1913, time began to run against 
Subbanna and Veerayya in respect of the 
unadmitted items, 

3. Narasayya appealed to the District 
Court in A. S. No. 110 of 1914 against the 
dismissal of O. S. No. 38 of 1910. Subbanna 
and Veerayya as respondents in that appeal 
putina joint memorandum of objections 
in which they stated that the Subordinate 
Judge’s findings against Veerayya’s adop- 
tion, the partition before Ramanna’s death 
and the Will were wrong and unnecessary 
and that his findings about the liabilities 
and outstandings of the family were not 
entirely correct; but they contended that 
the Subordinate Judge having found against 
Narasayya’s adoption “rightly dismissed 
plaintiff's suit but erred in disallowing 
costs to them.” Their cross-appeal, there- 
fore, was only in regard to costs—as is 
shown also by its valuation. Adenna also 
put in a memorandum of objections ‘in 
regard to the findings against him about 
the family's liabilities and outstandings; 
put that was superfluous as there was no 
decree nor appeal in respect of them. There 
was no dispute about these matters be- 
tween Narasayya and his father Adenna, 
and the Subordinate Judge was convinced 
that it was Adenna who got the plaint in 
O. S. No. 38 of 1910 filed: The appeal and 
memorandums of objections were dismissed 
by the District Judge on 29th November 
1919. It is contended that while A.S. No. 

‘110 of 1914 was pending, Suhbanna and 

(10) 71 Ind. Oas. 177; 45 M. 648; (1922) M W.N. 


215; 30M. L. T. 279; 42 M. L, J, 507; 15 L. Wo 595; 
(1982) A. IL R. (M.) 150, 
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Veerayya were prosecuting their claims in 
respect of the unadmitted items now in 
question within the meaning of s. 14 of the 
Limitation Act. Ido not think they were 
doing anything of the sort. They were 
resisting Narasayya'’s claim to one-third of 
the family property on the ground of his 
adoption and they were prosecuting their 
own claim for costs. In regard to the 
unadmitted items in dispute between them 
and Adenna, they had got no decree and 
they did not pray for one on appeal. They 
did not even pray for the partition decree 
to which they were entitled. So far as 
those proceedings were concerned, they 
were content, if they got their costs, to leave 
matters as they were left by the Subordinate 
Judge's decree dismissing O. 8. No. 38 of 
1910. They now rely on the judgment of 
the Privy Council in Nrityamoni Dassi v. 
Lakhan Chunder Sen (4), as showing that 
time did not run against them while A. 5N. 
No. 110 of 1914, was pending. What hap- 
pened in the litigation which led to that 
decision in effect. was that C sued B in 
ejectment for ‘possession of a share of 
certain property making M also a defend- 
ant: M supported C and also claimed for 
himself a share of the property an execut- 
able decree for possession was made in 
favour of C for his share and in favour of 
M for his share: on appeal the deeree, so 
far as it was in favour of M, was reversed 
on the ground that no such decree could 
be made in favour of M as a defendant in 
an ejectment suit: M then instituted 
another suit for partition and recovery of 
his share; unless he could exclude’ the 
period from the date of the previous decree 
in his favour to its reversal on appeal, his 
suit was out of time and the Trial Judge 
found that he could not exclude it and 
that his suit was barred; on appeal frm 
that decision it was decided by the High 
Court that Ms right pf action was suspend- 
ed while the decree in his favour was in 
force and, therefore, that his suit;was in time 
though it was remarked that it 


| was very 
doubtful whether the case came within §. 
14 of the Limitation Act; their Lordships 


of the Privy Council on further a 

approved of the appellate decision peas 
High Court, but expressed no opinion whe- 
ther the case came within s. 14 ef the 
Limitation Act or not. They said limita- 
tion would “without doubt remain in sug- 
pense whilst the plaintiffs were bona fide 
litigating for their rights in a Court of 
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` Justice” and they also remarked that the 
original decree made in favour of M was 
“an effective decree made by a competent 
Court and was capable of being enforced 


until set aside.” If their Lordships were 
not of opinion that the case came within 


s, 14.of the Limitation Act, itis difficult to” 


see under what provision or principle of 
law applicable to this country they acted. 
For myself I see no difficulty in bringing 
.the case within s. 14 of the Act. But as- 
suming for the moment that that case was 
decided on some principle independent of 
the Limitation Act, how does it help Sub- 
banna and Veerayya to exclude the period 
during which A. S. No. 110 of 1914 was 
pending? During that time they certainly 
had ng effective decree in their favour. Nor 
can it be said that they were “bona fide 
litigating for their rights” in respect of 
the clainis now in question. On the con- 
trary they acquiesced in the dismissal of 
O. S. No. 38 of 1910 and did not -ask that 
anything further should be done in respect 
of these claims. Moreover, in the litigation 
ending in Nrityamoni Dassi v. Lakhan 
Chunder Sen (4), while the original decree 
in favour of M stood he could not have 
taken any other proceedings for the same 
“relief. But once O. S.No. 38 of 1910 had 
been dismissed there was nothing at all to 
prevent Subbanna and Veerayya or either 
of them suing for their shares in the items 
now in question. In my opinion it is clear 
that while A. S. No. 110 of 1914 was pend- 
ing they were not prosecuting their claims 
in respect of these items within the mean- 
ing of s. 14 of the Limitation Act. If their 
Lordships of the Privy Council intended in 
.Nrityamoni Dassi v. Lakhan Chunder Sen (4) 
to-apply any principle outside the scope of 
_that section—and they neither say so nor 
to my mind is it necessary so to interpret 
their ‘judgment—the position and conduct 
of. the party in whose fgvour they applied 
it- were so different from those of Sub- 
banna and Veerayya that the decision is, 
- of-no assistance to them. Their Lordships 
do not lay down in that decision that, 


limitation is suspended in respect of a. 


plaintiff's claim for the period during 
which he is engaged in litigation about 
some connected matter and nothing less 
would save the claims of Subbanna and 
Veerayva in respect of the items now in 
question. . 

Another case has been referred to, viz., 


Kunhikuthali v. Kunhammad (8). In the 
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litigation out of which that case arose 
two out of six karnavans or trestees of a: 
mosque in North Malabar instituted a suit, 
O. S. No. 579 of 1910, in the District Munit’s 
Court praying that Kunhammad who had 
been kariasthan or manager of the mosque 
might be restrained by an injunction from 
interfering with the affairs of the mosque, 
that a Receiver might be appointed and 
that Rs. 1,000 or the amount found due 
from him by the Court might be recovered 
from Kuhammad. They made Kunbammad 
defendant No. lin the suit and impleaded 
the other four karnavans also as defend- 
ants. The injunction appears to have been 
made, and a Receiver was appointed. On 
an issue framed as to whether Kunham- 
mad owed money to the mosque or the 
mosque to Kunhammad the District Munsif 
found that, as Kunhammad contended in 
his written statement, over Rs. 3,000 was 
due to him. This amount the Receiver was 
directed to pay tohim, and towards it the 
Receiver actually paid Rs. 1,500. Against . 
the District Munsifs decree two appeals 
were filed. It has been suggested that 
Kunhammad himself filed one of the 
appeals; but from the printed papers in 
Kunhi Kutiali v. Kunhammad (8), to which 
I have referred, it does not appear who the 
appellants were. At any rate itis clear that 
Kunhammad did not appeal against the Dis- 
trict Munsitf’s decree so far as it declared that 
money was due to him, and directed the Re- 
ceiver to pay it, On the contrary, as appears 
from the judgment of the learned Chief Jus- 
tice and Wallace, J., he was prosecuting his 
claim to themoney diligently in the appellate 
proceedings—that is, he was defending the 
decree which he had obtained, froin attack. 
But the result of the appeals was that O. 5. 
No, 579 of 1910, was dismissed on the ground | 
that two of the karnavans alone could not 
maintain that suit. Kubammad then in- 
stituted a suit for the balance of the sum 
already found by the District Munsif to be 
due to him, giving credit for the amount 
which had been paid to him by the Re- 
ceiver. This suit was out of time unless the 
period occupied by O.S. No. 579 of 1910, 
and the appeals from ‘it could be excluded. 
The learned Chief Justice and Wallace, J., 
decided that the whole of that period could 
be excluded under s. 14 of the Limitation 
Act because Kunhammad, though a defend- 
ant in O. S. No. 579 of- 1910, had been 
prosecuting his claim to the money in 
question with due diligence and in good , 
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faith in that litigation. I think that when 
the facts of that case are examined it 
becomes quite clear that it does not help 
Subbanna and Veerayya in the present case. 
They had got no decree in their favour in 
O. S. No. 38 of 1910, and they asked for 
none on appeal in respect of the items now 
` In question. On the contrary they aequi- 
esced in the dismissal of O, S. No. 38 of 1910, 
and were content tolet their claims to the 
items now in question drop. That having 
been the attitude they chose to take up 
with regard to these items, it appears to me 
impossible to find that they can now 
successfully contend that time ceased to 
run against them while A. S. No. 110 of 1914, 
was pending merely because they were 
parties to that appeal and it concerned 
some other matters connected with their 
family and with the proposed partition with 
which they did not wish then to proceed. 
I find that while A. S. No. 110 of 1914 was 
pending, Subbanna and Veerayya were 
not prosecuting any claims in respect of the 
items now in question, that time ran against 
them continuously from llth October 1913 
and that when the present suit was institut- 
ed on 19th August 1920, their claims to 
share in these items were barred. 

In regard to Item No. 1 of Sch. G-1, I 
agree with the order proposed by my learn- 
ed brother. In respect of the other items 
in Sch. G-1 the appeal must,.in my 
opinion, be allowed; and the memorandum 
of objections in respect of the items in 
Sch. G-2 must be dismissed: 

I agree also with my learned brother in 
regard to costs. 





_ This appeal having been posted to be 
spoken to this day, the Court (Ramesam 
and Venkatasubba Rao, JJ.) added the 
following to the above 
JUDGMENT.—The6thand 7th defend- 
ants will get the rates of maintenance decreed 
to them in the Court below from the lst 
and 5th defendants who will be liable in 


equal moieties. The room allotted to them , 


in para. 20 of the lower Court's judgment 
will remain allotted for their residence. 
But it is not to be understood that the new 
house fell to the share of Ramanna as the 
partition has been disbelieved. 
V. N. V.. Decree modified. 
N. H. 
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. Present: -Mr, Neave, A. J. C. 
BHAGWAT PRASHAD—Derenpvant— 
„APPELLANT 
versus 
ZAFAR MOHAMMAD— PLAINTIFFS 
SITA RAM AND OTHERS —DerENDANTS— 
RESPONDENTS. 

Document, cxecution of—Execution by ayent-- 
authority, proof of—Recital in document—-Powcr- 

of-attorney to present for registration— Presumption. 

The special power-of-attorney required under the 
Registration Act is mercly a power to present a dogu- 
ment for registration and has nothing to do with the 
authority of the agent to execute a document on 
behalf of the principal. [p. 211, col. 1.] 

Recital inthe document itself that the cxecutant 
holds a power-of-attorney to execute it, or the Sub- 
Registrar's endorsement that a special power-of- 
attorney to present had been produced, js not suffici- 
ent to raise a presumption that the executant had 
the authority he claimed. [ibid.] 

Ramchandra Das v. Farzand Ali Khan, 13 Ind. Cas. 
531; 34 A. 253; 9A. L. J.188 and Chhotey Lal v. 
Collector of Moradabad, 69 Ind. Cas. 44; 44 A. 514; 
(1922; A. I R. (P. C.) 279; 31 M. L. T. 284; 27 C. W. 
N. 437; 21 A. L. J. 361; 37 C. L. J. 377; 90, & A. L. R. 
450; 25 Bom. L. R. 655; 18 T. W. 124; (1923) M. W. N. 
373; 49 I. A. 373 iP. C}, referred to. ; h 

Appeal from a decree of the First Addi- 
tional Subordinate Judge, Gonda, in ©, A. 
No. + of 1924, dated the 28th April 1924, 
confirming that of the Munsif, Utraula, in 
Suit No. 1010 of 1922, dated the 30th Janu- 
ary 1928. 

Mr. M. Wasim, for the Appellant. 

Mr. Mohammad Beg, for the Respondents. 


SUDGMENT.—This is one of two 
appeals which arise out of suits for posses- 
sion of a l-anna share. 

One Karim Dad owned a 2-annas share 
in the village and his sons Ram Bahadur 
and Zafar, Mohammad each owned a l-anna 
share, the family being thus propsietors 
between them of 4-annas. On the .30th of 
November 1898, Karim Dad, on his own 
behalf and as guardian of his minor son 
Zafar Mohammad, joined with his other son 
Ram Bahadur in executing a usufructuary 
mortgage of the whole +-annas share in 
favour of Ilarcharan and Dalthanman for 
Rs, 1,800. This mortgage-deed has been 
marked as Ex. 1. 

On the 17th March 1900 Ram Bahadur 
executed another mortgage-deed, in respect 
of this 4-annas share in favour of Ram- 


charan. This mortgage too was with pos- 
session, The consideration was Rs. 2,700 


blo e 
of which Rs. 1,800 was left for payment to 
the previous mortgagees. Ram Bahadur 
purported to act in executing it both on 
his own behalf and as agent for his father 
and Zafar Mohammad under a power-of- 
attorney. This mortgage-deed has been 
marked Ex. A-1. Both the Courts below 
have found that the mortgagee Ramcharan 
actually paid Rs. 1,800 due to the previous 
mortgagees thus redeeming their mort- 


gage 

On the 14th of August 1900 Karim Dad and 
Ram Bahadur executed another mortgage- 
deed, the former acting on his own behalf 
and as guardians of his minor son Zafar 
Mohammad. This, like the last, was in 
favour of Ramcharan and is described asa 
deed of further charge in respect of the 
mortgage of the 30th of November 1898 


(Ex. J). This deed has been marked as 
Ex. A-2, 


On the 17th December 1880 Ram Baha- 
dur purporting to act on his own behalf 
and as agent for his father executed another 
deed of further charge for asum of Rs. 500. 
This deed has been marked as Ex. A-3. 

On the 2nd of September 1907, Karim 
Dad hypothecated l-anna out of his own 
2-annas share to Jiao Kurmi the grand- 
father of the appellant for Rs. 1,432 Jiao- 
afterwards brought a suit on foot of this 
mortgage and obtained a decree. The 
l-anna share was sold at auction and pur- 
chased by Jiao cn the 20th September 
1913. Thus l-anna out of the +annas 
belonging to the family has passed to Jiao. 

Partition was effected between Jiao and 
Ramcharan under which the mortgagee 
rights under Exs. A-1, A-2 and A-3 were 
allotted to Jiao. 

On the 7th of February 1916, Karim Dad 
made a gift of his remaining l-anna share 
to his wife Musammat Waziran. 

Two suits out of which these appeals 
arisé were filed, one by Waziran, and the 
other by Zafar Mohammad, for possession 
of lanna each againg the mortgagees. 
Waziran relied on the gift which gave her 
aright to redeem. She alleged that the” 
deed of 8Uth of November 1898 had been 
paid up, and, describing the defendants’ 
as trespassers, sued for’ possession. In 
the alternative he prayed that if anything 
should be found due on the deed she should 
be held liable to pay only 1/4th of Rs. 1,8u0 
or Rs. 458. She denied fhat she was bound 
by either Exs. A-1, A-2 or A-3. 

The case on behalf of Zafar Mohammad | 
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was similar and similar defènces were put 
forward by the defendants in each. One 
plea taken that the integrity pf the mort- 
gage had notsbeen broken has been express- 
Iy left alone by the learned Counsel for the 
appellant in arguing this appeal. i 

The main point taken in defence and 
pressed here is that the plaintiffs are bound 
by Ex. A-1 and the two later deeds. 

The Trial Court held that the mortgage 
of 1898 (Ex. I) had been redeemed by Ram- 
charan and that the present appellant 
Bhagwati holds the property as mortgagee 
in virtue of his redemption of Harcharan’s 
mortgage. It also held that the plaintiffs 
were not bound by Exs. A-1, A-2 and A-3 
and passed a decree for possession on pay- 
ment of Rs, 450 in each case. l 

The appellant appealed to the Subordi- 
nate Judge who upheld the findings of 
the first Court with the exception that he 
found that Ex. A-2 was binding on Musam- 
mat Waziran who was accordingly liable to 
pay Rs. 150 in addition to the Rs. 450 
already. decreed against her: this repre- 
sénting her share of liability under the 
deed. The claim made by the appellants 
for interest under Ex. A-2 was, however, 
disallowed on the ground that this had not 
been claimed in the memorandum of appeal 
and no Céurt-fee had been. paid in respect 
of it, 


The main ground on which the Courts 
below found that the plaintiffs were not 
bound by Ex. A-1 was that though under it 
Ram Bahadur purported to act as agent for 
his father there was no proof that he had 
authority to doso, The power-of-attorney 
has not been produced. The learned Coun- 
sel for the appellant contends that the 
existence of sucha power-of-attorney can 
be presumed from the internal evidence of 
Ex. A-1 itself and from the Sub-Registrar’s 
endorsement on it. He cites Ramchandra 
Das y. Farzand Ali Khan (1) and Chhotey 
Lal v. Collector of Moradabad (2), where it 
was held that the endorsement by a Sub- 
Registrar on a document was prima facie 
evidence that the power-of-attorney under 
which it was presented was regular in all 
respects, What, however, the learned 
Counsel is seeking to establish is a good 


(1) 13 Ind. Cas, 531; 34 A. 253; 9 A, L. J. 188. 
(2) 69 Ind. Cas, 44; 44 A. 514; (1922) A. L R. PO 
279; 31 M. LT 284.270. W.N. 437; 21 A. L. J. 361; 
370. L.J. B77; 90. & A. L. R. 450; 25 Bom, L. R. 
655; 18 L. W, 124; (1923) M. W, N, 873; 49 I, A. 375 
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deal more than this. The special power-of- 
attorney required under the Registration 
Act is merelye a power to present a docu- 
ment for registration and has nothing to do 
with the authority of the executant to 
execute it. It cannot be said that either 
the recital in the document itself that the 
executant holds a power-of-attorney or the 
Sub-Registrar’s endorsement that a special 
power-of-attorney to present had been pro- 
duced is sufficient to raise a presumption 
that the executant had the authority he 
claimed. 

Another argument employed is that 
Karim Dad by executing Ex. A-2 by impli- 


cation accepted and acknowledged the . 


validity of Ex. A-l. As had, however, been 
mentioned, Ex. A-2 does not refer to Ex. A-1 
but only to Ex. 1. The learned Counsel 
for the appellant maintains that this isa 
mistake. The definiteness of the language 
employed, however, in referring to Ex. l 
makes it extremely difficult to believe this 
and Iam of opinion that no mistake was 
made. It is true that the mortgage under 
Ex. 1 has been found to have been redeem- 
ed by the mortgagee whose title was creat- 
ed by Ex. A-land it is argued that it was 
only by virtue of the rights conferred on 


him by that deed that he was able to 


redeern the earlier mortgage. The conclu- 
sion which it is sought to draw from this 
that the plaintiffs are bound by Ex. A-l 
does not necessarily follow. The fact that 
Ex. A-1 has been ignored in Ex. A-2, which 
apparently deliberately passes’ it over in 
going back to Ex. 1, would seem to show 
that Karim Dad did not recognize the 
validity of Ex. A-1, but still held himself 
and his sons liable for the money due to 
the mortgagees under Ex. 1. IJ concur with 
the Court below in holding that Ramcharan 
was not the subsequent mortgagee of 
Karim Dad or Zafar Mohammad. It has 
been argued that the language of Ex. A-2 
shows that it is a deed of further charge 
containing a covenant that the mortgagor 
shall not be permitted to redeem the later 
deed without redeeming the earlier one and 
that this hagthe effect of consolidating the 
two deeds. The learned Subordinate Judge 
has quoted the relevant portion of the deed 
at length. I agree with him that this con- 
tention is well-founded and that Musammat 
Waziran who claims through Karim Dad 
is bound by Ex. A-2. As, however, there 
isno evidence to show that the transaction 
was for the benefit of Zafar Moharhmad, 
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who was a minor at the time he is not bound 
by it. 

ae executing Ex. A-3 Ram Bahadur did 
not purport to be acting on the minor's 
behalf and he is not bound by it. 

The claim for interest clearly cannot be 
supported. It was not asked for in the 
memorandum of appeal to the lower Court 
and no Court-fee was paid on the amount 
claimed as interest. 

The cross-objection on behalf of Musam- 
mat Waziran that she is not liable under 
Ex. A-2 has already been dealt with. 

The appeals and the cross-objection are 
both dismissed with costs. 

N. H. Appeals dismissed, 


. 
PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 35 
oF 1925, 
May 27, 1925. 
Present:—Mr. Justice Adami and 
Mr. Justice Kulwant Sahay. 
GOBIND PRASAD—DECREE-HOLDER— 
APPELLANT 
Versus 
HRIDAY THAKUR AND oTHERS— 
J UDGMENT-DeBTors——RESPONDENTS. 
_ Civil Procedure Code (Act V of 1908), O. XXI, r. 11 
—Hexecution of decree—Application presented by 
Pleader retained in suit, validity of. 

Proceedings in execution ofa decree are proceed- 
ings in continuation of the suit and a fresh authority 
is not required for a Pleader to appear, act and plead 
on behalf of the decree-holder in execution proceed- 
ings if he was so authorized by a vakalatnama in the 
sult itself. An application for execution filed by 
such a Pleader on behalf of the decree-holder is a 
good application in law and can be entertained. [p. 
212, col. 2.] 


Appeal against an order of the Distyict 
Judge, Darbhanga, dated the 13th Novem- 
ber 1924, reversing that of the Munsif, 
Second Court, Samd&tipur, dated the 12th 
July 1924. 

* Messrs. Rat T. N. Sahai and Mahesh Ch. 
Dutt, for the Appellant. 
* Mr. Janak Kishore, for the Respondents. 


JUDGMENT. 

Kulwant Sahay, d.—This is an 
appeal on behalf of one Gobind Prasad who 
was the holder of a decree against the 
respondents. An application for execution 
was filed on his behalf which was signed 
and verified by his son Bhola Prasad and 
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presented by his Pleader who was duly 
appointed under a vakalatnama by Gohind 
Prasad to appear for him in the original 
suit. The judgment debtors objected to 
the execution on two grounds: first, that 
Bhola Prasad, theson, had no right and 
authority tosign and verify the applica- 
tion for execution and that one of the 
judgment-debtors Daro Thakur was a minor 
and he had heen wrongly described in the 
application as an adult. The learned 
‘Munsif disallowed the objection; but on 
appealthe learned District Judge has set 
aside the order of the Munsif and has allow- 
ed the objection of the judgment-debtors 
and ordered the execution to be dismissed. 


Against this order the present second - 


appeal has been filed in this Court. 

The circumstances under which the 
objection as regards the authority of the 
son, Bhola Prasad, to sign and verify the 
application for execution. was raised are 
these :— E l 

The decree-holder Gobind Prasad was an 
old man. On the 27th May” 1922 he was 
coming from Barh to Patna in a train, he 
was seen at Barh getting into the train but 
sincethen he has not been heard of and has 


disappeared. There is no evidence as to. 


whether he is still alive or dead. The objec- 
tion of the judgment-debtors is that as it 
is not proved that Gobind Prasad is dead 
it must be presumed that he is still alive; 
and as he is still alive his son Bhola Prasad 
who holds no authority from him and is 
not a recognized agent with any power-of- 
attorney from Gobind Prasad has no 
authority to sign and verify the application 
for execution which under the provisions 
of O. XXI, r. 11 (2) has to be signed and 
verified by the applicant or by some other 
person proved to the satisfaction of the 
Court to be acquainted with the facts of the 
CAS 

-The learned Munsif held that the son, 
Bhola Prasad, was authorized to verify the 
execution petition under O. XXI, r. 11; that 
the vakalatnama showed that the decree; 
holder Gobind Prasad had authorized his 
Pleaders Babu Abinash Chandra Nandi and 
Babu Bishun Chandra Sen to execute the 
decree; and that the said Pleaders had taken 
steps to execute the decree by filing the 
application for execution. He accordingly 
held that the application filed by the Plea- 
ders and°signed and verified by Bhola Pra- 
sad could legally be entertained, 

_ The learned District Judge, however, hag 


s$ 
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held that although Bhola Prasad might 
have authority to verify the application 
under O. XXI, r. 11, yet undér the provi- 
sions of the said rule he was not authoris- 
ed to sign the application. He further held 
that the Pleader could not sign and present 
thə application without being instructed 
by the decree-holder to do so. He has 
accordingly held that the application for 
execution could not be entertained under 
the law. In this view ofthe case he reject- 
ed the application for execution wıthout 
deciding the other question as regards the 
minority of one of the judgment-debtors 
which had been decided in favour of the- 
decree-holder by the Munsif. f 
Now, as regards the proper presenta- 
tion of the application the law requires 
that the application for execution of the 
decree should be in writing signed and 
verified by the applicant or by some other 
person proved to the satisfaction ofthe 


- Court to be acquainted with the facts of the 


case. There can be no doubt that the son 
Bhola Prasad, if he was proved to the satis- 
faction ofthe Court to be acquainted with 
the facts of the case, would be authorised 
to verify the application. It has, however, 
been contended that he was not authorised 
to sign the application under the provisions 
of O. XXI, r. 11 (2). This question is not 
free from difficulty ; but,in my opinion, in 
the present case it is not necessary to decide 
as to whether an application for execution 
can be signed by any other person proved 
to the satisfaction of the Court to be ac- 
quainted with the facts of the case although 
such person may have no authority from 
the decree-holder to sign it. I am of opinion 
that the Pleaders who were authorised by 
their vakalatnama filed in the suit to take 
out execution were authorised to present the 
application for execution without any fresh 
authority or instructions from the decree- 
holder himself. Proceedings in execution 
are proceedings in continuation of the suit 
and afresh authority is not required fora 
Pleader to appear, act and plead on behalf 
of the decree-holder in the execution pro- 
ceedings if he was so authorised by a 
vakalatnama in the suit itself. This view 
has been taken ina number of cases, and 
I may only refer to the observation of 
Mookerjee and Carnduff, JJ., in Raghubar 
Dayal Sukul v. Jadunandan Missir (1). 

In the case in which the present decree- 


8, 365, 16 0, W. N, 736; 15 C., LJ, 
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holder Gobind Prasad was the decree-holder 
a similar qfestion arose and a Division 
Bench of this Court held that the applica- 
tion for execution filed by the Pleader on 
behalf of Gobind and verified by his son 
could be entertained in law [see Gobind 
Prasad v. Jagdip Sahay (2)]. I am in agree- 
ment with the observations of the learned 
Judges madeé in thatcase and as the ques- 
tion raised in this case is exactly similar 
to that raised in the above case I would 
decide it in the same manner as that case 
was decided. l i 

I, therefore, hold that the application 
for executionin the present case could he 
entertained by the Court below. The 
order of the District Judge dismissing the 
execution is, therefore, set aside. The learn- 
ed District Judge, however, did not decide 
the objection of the judgment-debtors as 
regards the minority of Daro Thakur. He 
will proceed to decide that objection and 
dispose of the case according to law. 
Under the peculiar circumstances of the 
case there will-be no order as to costs in the 
present appeal. 

Adami, J.—I agree. 

Z. K. ` Order set aside. 


(21 86 Ind. Cas. 358; (1925) Pat, 57: 3 Pat. L. R. 43; 
(1925) A. L R (Pat.) 389; 4 Pat. 3789; 6 P.L. 1.517. 
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`. LAHORE HIGH COURT. 
MISCELLANEOUS SECOND Civin APPRAL 
No. 1543 oF 193. 

January 23, 1924, 
Present-:—Mr. Justice Moti Sagar. 
NANAK CHAND AND oratrs—APPELLANTS 

A versus i . 
Musammat JAMNA. .DEVI—DzrorkE-HOLDER 
. AND ANOTHER-— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 104, O. XXT, 
r. 92—Execution of decree—Sale, confirmation of— 
A ppeal, second, whether lies. i 
No second appeal lies against an order of an Appel 
late Court confirming an execution sale or refusing to 
. set it aside under O. XXI, r. 92 of the C. P. CG. : 


Miscellaneous second appeal from an 
order of the District Judge, Hoshiarpur, 
dated the 20th March 1923. 

Mr. N. C. Pandit, for the Appellants, 

Lala. Rup Ram for Lala Fakir Chand, for 
the Respondents. D 

JUDGMENT. —This is a second appeal 
‘rom an ordér passed by the District Judge, 
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Hoshiarpur, confirming an order passed by 
the Court of first instance, refusing to set 
aside a sale in executing a decree, : 

A preliminary objectionis taken that no 
second appeal lies against an order of an 
Appellate Court, confirming a sale or re- 
fusing to set asidea sale under O. XXI,r. 
92 of the O. P. C. and Nana Kumar Roy v. 
Golam Chunder Dey (1) and Tung Nath v: 
Kandhaiya Lal (2) are relied on in support 
of this contention. This contention, in my 
opinion, is well-founded and must prevail! 
The order. isone which falls within the 
category indicated by cl. (1) of s. 104, sub-s. 
(1) of the C. P. ©. and sub-cl. (2) of this 
section clearly forbids a second appeal 
from an order passed on appeal under this 
section. The preliminary objection prevails 
and the appeal is accordingly dismissed 
with costs. A 

l am not prepared to accede to the prayer 
that this Court should interfere on the 
revision side, in view of the fact that the 
objections now urged as tothe sale being 
invalid under O. XX1, r. 90, ©. P. C., were 
never taken in the grounds of appeal to the 


, lower Appellate Court. 


Z. K. Appeal dismissed, 
(1) 18 C. 422; 9 Ind. Dec. (N. s.) 282, 
(2) 41 Ind, Cas. 121; 4 O. L. J. 372. 


PATNA HIGH COURT. 
: Civi Revision No. 173 or 1924. . 
November 4, 1924. 
Present:—Justice Sir Jwala Prasad, Krt., and 
Mr. Justice Kulwant Sahay. 
ADIT PRASAD SINGH—PLAINTIFF— 
me PETITIONER 
i Versus e 
RAMHARAKH AHIR—DEFENDANT— 
Opposite Party. 

Civil Procedure Code (Act V of 1908), ss. 148, 149, 
151,0. VII, r. 11, O. XLVII, r. Order directing 
payment of defisit Court-fees—Money paid by plaintiff 
to Pleader's clerk—Failure of clerk to pay Court-fees 
—Rejection of plaint—Inherent power of Court to 
restore suit. 

Plaintiff was directed to makeup the deficiency in 
Court-fees payable on his plaint within a certain 
time. He paid the amount representing his deficiency 
in the Court-fees to his Pleader's clerk for the pur- 
chase of the necessary stamps, but the clerk mis- 
appropriated the money and failed to paĝ it into 
Court. The plaint was eventually rejected for failure 
of the plaintiff to make up the deficiency in the Court- 
fees :' 

Feld, that on the true facts being brought to the 
notice of the Court the Court had inherent power to 


t 
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bet aside its order rejecting the plaint and to restore 
the case to its original file. [p. 215, col. 2.] 


Appeal against an order of the Subordi- 
nate Judge, Shahabad, dated the 30th 
January 1924. ie ù 

Messrs. S. P. Varma and Sambhu Saran, 
for the Petitioner. 

Mr. Dhanindra Nath Varma, 
Opposite Party. 


JUDGMENT. 

Jwala Prasad, J.—We have heard 
both parties. The case appears to be a very 
serious one involving a serious misde- 
meanour and misbehaviour on the part of a 
clerk of a Pleader in the Subordinate Court 
of Shahbad. _ 

The Pleader’s evidence clearly estab- 
lishes the plaintiffs case that the deficit 
- Court-fee demanded by the Court was 
paid by the plaintiff to the Pleader who 
handed it to his clerk to put in Court. 
The clerk misappropriated the money and 
filed bogus applications for time to pay 
the deficit Court-fee with the result that 
the Court being tired of such applications, 
ultimately rejected the plaint ; the plaintiff 


for the 


‘coming to know of the result of the suit and . 


the deceitful conduct of the clerk filed an 
application in Court for revocation of the 
order rejecting the plaint and for restora- 
tion of the suit to its original file. 

‘The Court below seems to have treated 
this case asa very simple case of default 
on the part of the plaintiff, holding that 
the laches on the part of the Pleader's 
clerk amount to his own laches and -that 
so far as this case is concerned, he is out 
of Court. I fail to appreciate the conten- 
tion of the Court below. 1 am also sur- 
prised at the simplicity exhibited by the 
Court in dealing with such a serious case 
as, an ordinary case of review leaving the 
aggrieved party to seek his remedy by a 
suit for compensation against the Pleader’s 
clerk who, perhaps, lisa pauper or has 
absconded. The result of the order of the 
Court below is to leave the plaintiff practi- 
cally without any remedy. The Court 
below has tried to discuss the several pro- 
visions in the C. P.C. bearing on the sub- 
ject and one by one it has disposed of 
them by holding that the plaintiff's appli- 
cation doesnot come under any of them. 

It s@ems to me that the case is of such 
a flagrant nature that it is impossible to 
conceive that the Code would leave the 
case without providing any remedy. Ifthe 
Court below has failed to find out the 
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pertinent provision in the Code, it must 
have struck him that the Code is defect- 
ive; but I cannot impute that lack of 
knowledge or experience on the part of 
the Legislature and I am fully convinced 
that the case comes under the purview of 
the Code. ‘The sections relevant to the 
point are 148, 149, 151, O. XLVI, r. 1, 
read with s. 114, and the Chapter relating’ 
to appeals from decrees. | 

The aforesaid provisions of the Code 
often overlap each other and, therefore, pre- 
sent sometimes difficulty in applying them 
to the facts of a particular case. The 
order rejecting a plaint amounts to a decree 
under the definition of the term in s. 2 of 
the C. P. C. Ifthe orderin question is a 
decree, it is appealable, and one is apt to 
ask the question why the plaintiff did not 
appeal treating the orderas a decree. If 
the question is asked one would find it 
difficult to answer. Admittedly the plaint 
was insufficiently stamped and the defi- 
ciency had to be made up. Admittedly the 
deficit Court-fee was not paid within the 
time fixed by the Court, and in such cir- 
cumstances the imperative provision in 
O. VII, r. 11 must apply and the plaint 
must berejected. Present this case before 
a Court of Appeal, and the only order 
which the party could expect is an order 
of dismissal. Knowing this why would 
the plaintiff go to the Appellate Court? 
His case ig that the Court acted fully 
within the powers vested in it bat that 
the Pleader’s clerk who is an officer of the 
Court, behind the back ofthe Court and 
that of the party, acted in a deceitful and 
dishonest manner and he withheld the pay- 
ment of the money handed over to him 
in time to be deposited in Court. The only 
thing that will strike the plaintiff in such 
a position is to represent the matter to the 
Court itself which passed the decree. There- 
fore, although the order may be techni- 
cally -appealable, it is not practically ap- 
pealable. Now, how to approach the Court? 
Ask the Court to review its order under 
O. XLVII,r. 1, or under the inherent powers 
of the Court, contained in ss. 148 to 151 
referred to above. Then the difficulty arises 
in finding out proper and sufficient grounds 
for a petition under O. XLVII,r 1, and, 
therefore, the legal advisers of the party 
described the application under the pro- 
visions which are supposed to vest the 
Court with large and unlimited powers. 
This is the reason for putting the applica- 
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tion under s, 151. It is not the party which 
has put it but the legal adviser of the 
party. Therefore, we have to look to the 
substance of the ‘petition and the petition 
discloses the circumstances under which 
the order rejecting the plaint was passed 
and the reason for asking the Court to 
exercise its powers to grant a relief to 
the plaintiff. It has been pointed out in 
several cases that the powers vested in 
s. 151 are indefinite, undetermined, un- 
limited and large, and itis difficult to define 
and describe such powers. The circum- 
stances of each case will show whether s. 
151 should or should not apply. There 
are also authorities which in some way 
limit the scope of s. 151, when there is 
some other provision in the Code which 
would give relief to the deserving party. 
Upon this ground it is often urged that 
when thereis a provision for review and 
when the case can come under O. XLVII, 
r. 1, or can be taken in appeal, s. 151 
should not apply. I myself would be loath 
to exercise the power under s. 151 when a 
party can come. under any other provision 
of the Code. Ifthe Statute says that a 
thing should not be done, it should not be 
done, but when and where there is doubt 
and difficulty in applving the other provi- 
sions of the Code to the facts of a parti- 
cular case; I do not know why s. 151 should 
not apply. It -is in these circumstances 
that where there is a doubt or dispute as 
regards there being any other ‘provision 
in the Code, s. 151 should he invoked. Per- 
sonally I would apply s. 151 to the facts of 
the present case although technically speak- 
“ing, the order rejecting the plaint is a 
decree. It is possible that O. XLVII, r. 1l 
also applies to the case. The section 
clearly gives an option to the party to 
elect to appeal or apply for review. Inethis 
case the party-did not appeal but applied 
for review of judgment. 

The plaintiff asks for permission to de- 
posit the deficit Court-fee. Virtually, there- 
fore, the plaintiff asked for extending the 
time to pay the Court-fee. The Court has 
power to extend the time to deposit the 
Court-fee, even though the time originally 
fixed has expired under ss. 148 and 149. 

The only difficultv created is by the 
final order rejecting the plaint. If that 
order had not been passed, there certainly 
would have been no difficulty. In the cir- 
cumstances I would not let that formal 
order stand in the way of giving relief to 
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the plaintiff. The Court below held that 
O. XLVII, r. 1 does not apply and upon 
that view did not demand thatthe plaintiff 
should pay the deficit Court-fee for review. 
The Subordinate Judge treated this case 
as one not coming under the review section 
of the Code. Therefore, there was no fault 
of the plaintiff ifthe Court-fee for review 
was not paid. 

In the case of Rameshwar Mahton v. 
Dwarka Prasad (1), where a Court wrongly 
treated an application under O. XLVII, r. 
l,as one under s. 151, and set aside an 
order of dismissal of a suit under its inher- 
ent powers, Das: and Ross, JJ., held that 
the order of the Court below was not vitiated 
by the aforesaid irregularity. The observa- 
tion in that case to some extent applies 
in the present case. Therefore, I would 
hold that the plaintiff was not out of Court 
and he was fully entitled to ask the Court 
below to setaside its decree and to restore 
the case to its original file whether the 
application be deemed as one under ss. 
151, 149, 148 and 147 or under O. XLVII, 
ri. 

The question is whether the plaintiff was 
entitled on the merits to have the decree 
set aside. The circumstances stated will 
clearly show that this point need not be 
laboured hard, for the plaintiff did pay the 
Court-fee to the properly constituted agent 
who also is an officer of the Court and upon 
that payment the plaintiff was entitled to 
be saved from any further harassment due 
to non-payment of the Court-fee. 

I would, therefore, allow this application, 
vacate the order rejecting the plaint and 
restore the case to its original file. 

The opposite party is represented by a 
learned Vakil of this Court whom I have 
heard on allthe points concerned, and I 
do not think that the case should” he 
delayed in any way by formally asking the 
opposite patty toe show cause why the 
order of the Court below should not be 
vacated, The case rests entirely upon the 
unimpeachable evidence of the Pleader, 
Babu Harnandan Prasad, whose clerk, 
Babu Badri Prasad, withheld the money 

paid by tbe plaintiff to be deposited in 
Gourt and misappropriated the same. The 
said Pleader proves that the money was 
actually paid by the plaintiff andethat bbe 
clerk was entrusted” with the work of c 
positing it in Court, but that he ae 

(1) 84 Ind. pa 320; 3 Pat, 778; (1925) A. IR, (Pat) 
36; 6P. L: T. 3 9. 
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priated it and on false pretext took ad- 
journment after adjournment, and the case 
was ultimately dismissed for non-payment 
of the Court fec. The plaintiff all along 
believed that the money was actually de- 
posited in Court. After having paid the 
money to the duly constituted agent and an 
officer of the Court under the Legal Practi- 
tioners: Act and the rules of the High Court, 
whose duty it was to deposit in the Court, 
the responsibility of the plaintiff ceased 
until he was informed of the default made 
by the Pleader or his clerk. It is no solace 
to the plaintiff that he can proceed against 
the Pleader’s clerk in the Civil or Criminal 
Court. The case was dismissed on account 
of certain circumstances over which he 
had no control and for no fault of his, The 
order ôf dismissal is set aside and the suit 
will be restored to its original number on 
the plaintiff paying the deficit Court-fee 
within three weeks of the notice of this 
order given to him by the Court below. 

The case, however, should not rest here. 
An investigation into the conduct of Babu 
Badri Prasad is necessary. 

Let notice issue upon Badri Prasad, clerk 
of Babu Harnandan Prasad, Pleader, Arrah, 
to show cause why he should not be pro- 
perly dealt with for having committed the 
offences of cheating and misappropriation 
and for misconduct as a Pleader’s clerk in 

‘connection with the deposit of the deficit 
Court-fee in Rent Suit No. 2 of 1923. 

Kulwant Sahay, J.—I agree. 

|X, Application allowed. 





NAGPUR JUDICIAL COMMIS- 

° SIONER’S COURT. ` 
Crvin Revision No. 2 op 1925. 
June 22, 1925. 

Present :—Mr. Finlay, Officiating J. O. 
ATMARAM—AppuicantT | 


versus ' 
BHAGWAT-—NON-APPLICANT. 

Provincial Small Cause Courts Act (IX-of 1887), 
Sch. IL, Art. 29 (b)—Suit' by partner to recover his 
share of assets of partnership, nature of—Juris- 
diction of Small Cause Court—-Interpretation of 
Statutes—Retrospective operation. 

A suit by a partner to recover from another 
partner his share of the partnership assets falls 
within the purview of Art. 29 (b) of Sch. IL to the 
Provincial Small Cause Courts Act and is not, 
therefore, cognizable by a Court of Small Causes. 
fp. 216, col. 2.) i 
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Vested rights previously acquired cannot be taken 
away by subsequent legislation unlesę the latter is 
expressly retrospective. [p. 217, col. 1] 

Application for revision of a decree of 
the Small Court Court, Gonda, dated the 
31st October 1924. 

Mr. M. R. Bobde, for the Applicant. 

Mr. D. T. Mangalmurti, for the Non-Appli- , 
cant. 

ORDER.—The non-applicants (plaint- 
iffs) sued the defendants (applicants) in 
the lower Court for their share of one 
year’s produce (1922-23) of lac of certain 
palas trees in their holding, and the lower 
Court gave adecree for Rs. 19-9-0 being 
the balance of half the price for which 
the lac was sold. The Small Cause Court 
Judge held that under s. 96 of the new 
Tenancy Act the tenant got full rights over 
the lac and that defendants could not fall 
back on the seven years’ deed of agreement 
dated 14th November 1919 (Ex. D-2). 

In the first place; objection has been rais- 
ed by the applicants to the trial of the suit 
by the Small Cause Court, the objection 
put forward being that the present suit falls 
under Art. 29 (b) or (e) of the Second 
Schedule to the Provincial Small Cause 
Courts Act. It is apparent from the endorse- 
ment on the plaint that the suit had original- 
ly been filed in the regular Civil Court 
and wasreturned, but the reasons why 
the regular Civil Court did not take up the 
suit are not available at present. 

On the side of the non-applicant it has 
been suggested that no objection to jurisdic- 
tion- was taken in the lower Court: cf., 
Kamruddin v. Indrani (1). That case was 
entirely different, it being one in which a 
suit cognizable by the Small Cause Court 
was tried to its end in the regular Civil 
Court. Here the Judge of the lower Court 
was bound to ccnsider whether or not he 
had jurisdiction to try the suit. This 
question again depends on the construction 
to be put on deed of agreement (Ex. D-2). 
It is, therefore, necessary for the Judge of 
the lower Court to decide whether the 
arrangement in question constitutes a part- 
Tf it does, the case falls 
under Art. 29 (b) of the aforesaid Act 
and was not cognizable by the Court of 
Small Causes. 

The reasoning of the Judge of the Small 
Cause Court is not very easy to follow. 
The language of his judgment suggests 


(1) 75 thd. Cas. 769; 19N. L R. 179; (1924) A. LR 
AJIL 
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that (Ex. D-2) must be ignored. On 
the other hand, in this Court the second 
ground relating to thealleged validity of 
krarnama (Ex. D-1) was not pressed, If 
Exs. D-l and 2 are to be left out of 
account, the judgment is inconsistent and 
it is difficult to understand how the plaint- 
iffs could have any claim atall. Clearly 
also the Judge of the lower Court has failed 
properly to interpret the significance of 
Ex. D-2 when read with s. 96 of the 
‘Tenancy Actof 1920. This latter provision 
expressly excepts only oral contracts and I 
know of no authority for the view that if 
Ex. D-2 be a binding and legal ‘ con- 
tract, it is superseded bys. 96, for in the 
present case we have presumably a written 
and not an oral contract. Vested rights 
previously acquired cannot be taken away 
by subsequent legislation unless the latter 
is expressly retrospective: cf., Hindusingh 
v, Mangal (2). 

The case, therefore, must go back to the 
lower Court.for a fresh decision on the 
merits. In the first place, the lower Court 
will have to determine whether or not it 
is competent to take cognizance of the suit, 
having regard to the incidents of the agree- 
ment (Ex. D-2), t. e., it has to be determin- 
ed whether or not this amounts to partner- 
ship or not, Secondly, the lower Court 
will have to consider whether, if Ex. D-2 
is a legal contract, s. 96 of the Tenancy 
Act in any way detracts therefrom, that con- 
tract being in writing. As I have already 
remarked, the present judgment is not very 
easy to understand, because on what were 
apparently the findings of the lower Court 
the logical result would have been to dismiss 
the plaintiff's. snit. 

The judgment and decreeappealed against 
are accordingly reversed and the case will 
go back to the lower Court for re-trial with 
advertence to the above remarks. The costs 
of this Court and costs already incurred in 
the lower Court will abide the result. : 

Z. K, ‘Case sent back. 


(2) 72 Ind. Cas. 438; 19 N.L. R. 110; (1923) A. I R. 
(N.) 227; 6 N. L. J. 227. 
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PATNA HIGH COURT. 
CivIL REVISION No. 12 or 1925, 
AND 
MISCELLANEOUS APPLICATION No, 34 or 1925. 
‘April 8, 1925. 

Present :—-Justice Sir B. K. 
Mullick, Kr., and Mr, Justice Ross. 
RAGHUNANDAN PANDEY— PETITIONER 

; - -APPELLANT 
TEVSUS 
GARJU MANDAL AND ANOTHER-- 
OPPOSITE PARTY — RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 74- Ciril 
Procedure Code (Act V of 1908), $. 47— Rent deeree -- 
Sale of kolding---Deposit of 5 per cent. of purchase- 
money in Court—Payment to decree-holder ou: uf 
Court—Sale, setting aside of--Application to set oxide 
sale, dismissal of —Appeal, whether lies. 

No appeal lies against an order deciding a question 
under s. 174 of the Bengal Tenancy Act between the 
judgment-debtor and the auction-purchaser, !)). 218, 
col, Lj i . 

In execution of a decree for rent the tenant's 
holding was sold and was purchased by a third 
party. Within 30days of the sale the tenant male 
a deposit of 5 per cent. of the purchase-money into 
Court for payment as compensation to the aucticn- 
purchaser and made an application stating that the 
amount recoverable under the decree had been ) aid 
to the decree-holder. The decree-holder himself 
joined in this application. The judginent-dehtor, 
therefore, prayed under s. 174 of the Bengal Tenaney 
Act that the sale should be set aside: 

Held, that the provisions of s.174 of the Bengal 
Tenancy Act had not sufficiently been complied with 
and that the application, therefore, must be dismissed. 
[p. 218, col. 2.] -— 

Application for revision of an order of 
the District Judge, Bhagalpore, dated the 
12th January 1925, reversing that of the 
Munsif, Second Court, Bhagalpore, dated 
the 21st August 1924. 

Mr, S. Saran, for the Petitioner. * 

Mr. N. C. Roy, for the Opposite Party. 


JUDGMENT. 


Ross, J.—This is an application inere- 
vision against an order by the learned 
District Judge of Bhagalpore, reversing an 
order of the Munsif*of Bhagalpore passed 
under s. 174 of the Bengal Tenancy Aei. 
There is also an appeal for admission. 

lt appears that in execution of a decree 
for rent the tenant's holding was sold aud 
was purchased by a third party. Within 
thirty days of the sale the deposit of 5 per 
cent. of the purchase money for payment 
as compensation to the auction-purchascr 
was made in Court and the deposit “was ac- 
‘companied by a petition stating that the 
amount recoverable under the decree had 
been paid to the deeree-holder and the 
decree-holder himself joined in this peti- 
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tion. The judgment-debtor, therefore, prayed 

“under s. 174 of the Bengal Tenancy Act that 
the saleshould beset aside. The learned 
Munsif was of opinion that there had been 
no compliance with the provisions of the 
section and he declined to set aside the 
sale, On appeal the learned District Judge 
thought there had been substantial compli- 
ance with the terms of s. 174, inasmuch as 
after the admission of the decree-holder 
that he had received the money, nothing 
more was recoverable under the decree, 
and only the compensation payable to the 
auction-purchaser remained to be deposited. 
He, therefore, set aside the sale. 

Tt is contended on behalf of the auction- 
purchaser that no appeal lay to the District 
Judge. It is to be noticed that in this 
ease the decree-holder and the judgment- 
debtor Were at one and there was no ques- 
tion to be decided between them. The 
question for decision was a question be- 
tween the judgment-debtor and the auction- 
purchaser and, therefore, the case did not 
fall within the provisions of s. 47 of the C. 
P.C. It was heldin Raziud-din Hossain v. 
Bindeshwari Prasad Singh (1) that in such 
a case no appeal lies. In Akhouri Prem 
Narain v. Fahimunnissa(2), the question for 
decision was a question between decree- 
holder and judgment-debtor and on this 
ground it was heldthat an appeal did lie. 
With reference to the case just cited, it was 
observed that “all the authorities recognize 
and decide that in a case where an auction- 
purchaser is not a party to the suit, then 
no appeal lies against an order under s. 174, 

“but if he is a party to the suit andis a 
decree-holder in fact that then s. 47 comes 
into play and an appeal lies, it being a 
matter arising between the parties to the 
suif touching the execution, satisfaction or 
discharge of the decree.” The same view 
was taken in Miscellangous Appeal No. 215 
of 1924 where it was held that on a question 
under s. 174 between the judgment-debtor 
and the auction-purchaser no appeal lay. 

The order of the learned District Judge 
must, therefore, be treated as having been 
made without jurisdiction. It is, therefore, 
subject to revision under s. 115 of the O. 
P.. The learned Vakil for the opposite 
party, hewever, contends that even if the 
order was without jurisdiction, this Court 
should not interfere with it in revision if 


(1) 36 Ind. Cas. 769. 
(2) 40 Ind. Cas, 662; 2 P. L, J. 525; (1917) Pat, 244; 


3 P. L. W. 18. - 
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it is substantially a just order., It is, there- 
fore, necessary to consider whether the: 
decision of the learned Munsif or that of 
the learned Judge was the-correct decision. 

This question is concluded by the-decision 

of the Calcutta High Court in Kabilaso Koer 

v. Raghu Nath Sakan Singh (3),where on 

facts precisely similar to those of the 

present case it was held thats. 174 had not 

been sufficiently complied with. 

The application in revision must, there- 
fore, be allowed and the order of the’ 
learned District Judge must be set aside 
and the order of the Munsif restored and 
the sale confirmed. 

The petitioner is entitled to the costs of 
this application; hearing-fee, one gold 


. mohur. 


The appeal is dismissed. 


Mullick, J.—I agree. 
Z. K. Appeal dismissed. 


(3) 18 ©. 481; 9 Ind. Dec. ($. s.) 321. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Figst Cryin APPrAL No. 67 or 1924. 
June 29, 1925. 
Present:—Mr. Findlay, Officiating J. C. 
KANHAIRAM—Derenpant— 


APPELLANT 
versus 
KALICHARAN—Ptaintirr— 
RESPONDENT. 


Civil . Procedure Code (Act V of 1908), s. 47, 
0. XXI, r. 90—Execution of decree -Application to 
execute decree against one of several judgmeni-debtors 
—Sate of property belonging to other judgment-debtor 
also, effect of —Suit by other judgment-debtor to recover 
possession of his share, maintainability of. 

A decree was obtained against several persons who 
were members of a joint Hindu family. In execution 
of the decree the decree-holder purporting to proceed 
only against one of the judgment-debtors brought a 
house to sale which he described as being the sole 
property of the judgment-debtor against whom execu- 
tion had been taken out. Before the attachment and 
sale of the house, however, a suit had been brought 
by one of the other judgment-debtors for partition of 
the house and the sale of the house took place during 
the pendency of that suit The. plaintiff in that-suit 
obtained a decree for his share in the house and sut- 
sequently brought a suit to recover possession of his 
share fyom the auction-purchaser : 

Held, that the suit was not barred by the provi- 
sions eitherof s. 47 or of r.90 of O. KAI of the 
O. P. ©, inasmuch as the execution proceeding in 
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which the houge was br ought to sale’ did not purport 
to pers been taken against the plaintiff at all. [p. 221, 
col, 1 


Appeal against a decree of the Sub- 
ordinate Judge, First Class, 
dated the 30th. May 1924. 

Sir B. K. Bose and Mr. Hrachshah, for the 
Appellant. 

Mr. M. B. Niyogi, for the Respondent, 


, JUDGMENT.—The plaintiff (respond- 

ent No. 1) Kalicharan sued the defendant 
(appellant) No. 1 Kanhairam and the de- 
fendant-respondent No. 2 Karu in the 
Court ~of the Subordinate Judge, First 
Class, Bhandara, for possession of 4/5ths of 
a share of a house in Mauza Gondia and 
for damages in respect of the occupation 
thereof. The plaintiff's case was that the 
house was his ancestral property and that 
he had filed a suit for partition of this and 
other property in which a decree was passed 
on 23rd October 1922, dividing the property 
as follows :— 

The plaintiff and his brothers Karu and 
Sukhdeo each one-fifth. 

The plaintiff's mother one-fifth. 

The plaintiff's four sisters one-fifth. 

Subsequently, Sukhdeo, plaintiff's mother 
and his four sisters sold their 3/Sths share 
to him by a registered sale-deed, dated 
22nd February 1923. The plaintiff thus 
became owner of the 4/5ths of the house 
and, relying on this, attempted to take 
possession on 2rd February 1923, when he 
was resisted by the first defendant. De- 
fendant No. 1 Kanhairam is said to be in 
possession since 18th April 1921, having 
purchased it at an auction-sale "held in 
execution of the decree in Civil Suit No. 69 
of 1917, passed in favour of one Jagan- 
nath against Karu and others. The plaint- 
iff's case was thatthe sale took place 

‘during the pendency of his partition’ suit 
and that the defendant No. 1 is accord- 
ingly bound thereby and cannot acquire 
any title to the house except as regards 
1/5th share belonging to Karu. 

The suit proceeded ex parte against the 
2nd defendant Karu.. The first defendant 
Kanhairam took up the following position. 
He denied that the plaintiff, Karu Sukh- 
deo and others were members of joint 
family or that the house in suit was a 
joint family property. He pleaded that 
the Suit No. 84 of 1917 was a collusive one 

` between the members of the famiby, and 
denied the alleged sale by plaintifi’s rela- 
tions in his favour of the 3/oth house, As 


Bhandara, . 


KALIOHARAN. 219 


regards the defendant No, 1's purchase of 
the house, this was effected on 18th April 
1921 ata price of Rs. 4,500. He further 
pleaded that the plaintiff's remedy, if any 
was ‘to have proceeded by an application 
under s. 47 of the C. P. C. He further 
alleged that the house belonged to Karu 
alone. 

On these connected pleas the lower Court 
framed issues and came to the following 
findings :— 

(a) That the house was the ancestral 
property of the plaintiff and defendant 
No. 2 Karu. 

(b) That it was duly partitioned by the 
decree in Suit No. 84 of 1917. . 

(c) That the attachment, sale and pur- 
chase of the bouse by defendant : "No. 1 
occurred during the pendency of the said 
suit. 

(d) That Kanhairam by his hani 
obtained the right, title and interest in the 
1/5th share of the house as allotted by the 
partition decree to Karu. 

(e) That the plaintiff failed to prove his 
purchase on 3/5ths share in the house from 
his mother, sisters and brother. 

(f) That there was no room in the pre- 
vious execution proceedings for the appli- 
cation of r. 89 or 92 of O. XXI, ©. P. 
©. Under that sale Kankairam only re- 
ceived Karu's 1/5th share, while the plaint- 
iff'ssuit relates to the remaining 4/5th share. 

(g) That there was no proof of .Karu 
having been in adverse possession of the 
entire house for 12 years before the institu- 
tion of the suit. 

(h) That for reasons already given action 
under s. 47 of the C. P. C., was not open 


‘to the plaintiff in the execution proceed- 


ings and that consequently the present suit 
lay. . 

On these and connected findings a decree 
in respect of 1/5tp share of the house 
and for Rs..80 damages was passed in 
favour of the plaintiff, and the first defend- 
ant Kanhairam has now appealed to this 
Court. 

The line of attack adopted on behalf of 
the appellant may shortly be summarised as 
follows :— : 

It is alleged that the plaintiff was a 
judgment-debtor in execution of which the’ 
housein suit was attached and sold. This 
is admittedly so and: accordingly the 
appellant's position is that the remedy for 
excluding any portion of the property sold 
from the scope of the sale was by way of 
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an application to the Court executing the 
decree. This action, it is argued, could 
have been taken under s. 47 ofthe C. P. C. 
or under r. 90, O. XXI. 

So far ass, 47 is concerned, the ques- 
tion involved is whether the auction- 
purchaser can be deemed to bea repre- 
sentative of the parties to the litigation. 
In this connection Ihave been referred to 
the decision of Veyindramuthu Pillai v. 
Maya Nadan (1). It has been plausibly and 
so far correctly argued that the auction- 
purchaser was a representative of the 
decree-holder. He necessarily could not 
. represent the plaintiff Kalicharan as their 
titles were at variance: Cf., Sunderbai 
v. Shrikishan Ramdhan (2). Tbis being so, 
it has been argued that the plaintiff's 
_interests were affected, he was bound to 
apply unger O. XXI, r. 90. I have been 
referred in this connection to the decision 
of theif Lordships ofthe Privy Council in 
Ramabhadra Naidu v. Kadirisami Naic- 
ker (3). In that case the auction-purchaser 
had in a sale under a mortgage-decree 
been given a sale certificate including 
certain property and had been put in 
possession thereof. It was held that a 
subsequent suit by the mortgagor's repre- 
sentative to hold by reference back tothe 
mortgage-deed that the property in ques- 
tion was not sold under the decree did 
not lie, and it was pointed out that the 
title of the purchaser could only have been 
questioned by a petition under s. 47 in the 
execution proceedings. 

"In Gokulsing Bhikaram v. ` Kisansing Guru 
(4), it was pointed out that the test in all 
such cases is whether the ground upon 
which the Court-sale is attacked as con- 
ferring no title upon the purchaser affects 
the parties to the suit and could have as 
between them been raised and determined 
under s. 244, and whether the auction-pur- 
chaser, though not a party to that suit, 
is a party interested in the result. On 
these grounds the appellant's case is that. 
the present suit is barred. It is not denied 
that the suit, had it been filed within the. 
limitation laid down in Art. 166 of the First 


(1) 54 Ind. Cas. aoa; 43 M. 107; (1919) M. W. N. 881; 
26 M. L. T. 391; 38 M. L. J. 32. 
I @) 79 Ind. Cas. 636; 20 N. L. R. 170 at p. 172; (1924) 

A.L R. (W932 

(3) 63 Ina. Gre. 708; 44 M. 83; (1921) M. W. N. 374; 

14 L. W. 125; 3 U. P. 'L. R. (P. G.) 83; 30 M. L. T. 34; 
24 Bom, L. R. 692; (1922) A. I. R. (P. C.) 252; 48 I. A. 
15 5 (P. GL). 

8) Tod. Cas. 457; 34 B. 546; 12 Bom, L. R. 539. 
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Schedule of the Limitation Act could have, 
been treated as such an applic&tion. But. 
admittedly the present suit was filed some. 
two years after the auction-purchaser had 
got possession and, therefore, it is urged 
that the plaintiff's remedy has gone: cf., 
Haripada Haldar v. Baradaprosad Roy (5). 

While the statement of law, as made. 
on behalf of the appellant,is, in my opin- 
ion, unexceptionable, I find it impossible 
to give effect to itin the present case, the 
circumstances of which do not, in my 
opinion, bring the case within the said 
principles. A reference to the. connected 
execution application in Suit No. 69 of 
1917 will show that execution was expressly 
taken out against defendant No. 2 Karu‘ 
alonc. Column 10 thereof shows that the 
whole house was, no doubt, wrongly but 
expressly represented as belonging to de- _ 
fendant No. 2 alone. No doubt, the deeree- | 
holder preceeded under: a bona fide mis- 
take that the house was Karu’s sole pro- 
perty, but both the application and the’ 
list of property filed with the said appli- 
cation make it clear that Karu alone was 
proceeded against in the said execution’ 
proceedings. In the list of property sold 
the name of the other judgment-debtor of 
Karu did not even appear at all, and 
even in the present suit the position was 
maintained that the house was Karu’s sole 
property, vide the written. statement of 
defendant No. 1,.dated 29th November 
1923, para. 6, and has Counsel’s statement 
recorded on 5th December 1923. In these 
circumstances it seems to me that the posi- 
tion of the respondent No. lis undoubt- 
edly correct. The execution proceeding in 
question was not an execution against him 
and, inmy opinion, therefore, s. 47 had: 
strictly no application as such and he was 
not bound to apply thereunder even if he 
had been aware at the time that the whole 
house, and not Karu’s share therein was’ 
being attached. 

As regards the applicability of r. 90, 
O. XXI, C. P. C., this provision would, in 
my opinion, only have applied if the plaint- 
iff-respondent No. 1 were, as a matter of fact, 
necessarily aggrieved by the execution sale 
in question at the time it proceeded. But 
from the execution application and the con- 
nected. papers it is clear that the decree- 
holder could validly and legally take only- 


Mok Ind, Cas. 322; 51 ©. 1014; (1925) A. I, R. (C) 
351. < i 
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Such interest as Karu held in the house. 
At the time of the execution sale, the 
shares of the members of the family had 
not been ascertained and, in these circum- 
stances, it is not easy to see how Kalicharan 
could have brought a specific objection as 
to the exact interest, if any, of his which 
existed in the house. 

On these grounds I am of opinion that 
neither s. 47 nor r. 90, O. XXI, C. P.O. 
necessarily applies in the peculiar circum- 
stances of the present case. The decree- 

holderin the execution proceedings in ques- 
` tion expressly refrained from even making 
the plaintiff-respondent Kalicharan a party 
at all. No notice issued to him in ‘the 
matter, and the mere fact that decree-holder 
made amistake in representing the house 
- as belonging to Karu is not a sufficient 
ground, in my opinion, for holding that 


Kalicharan was necessarily bound to in- - 
tervene at the time in the execution pro- 


ceedings under the provision of law quoted. 
I may further point out that even if 
Kalicharan had applied under O. XXI, r. 90 
in the execution proceedings, the relief he 
could have obtained would have been a 
barren and futile one. His share in the 
property hac not even then ascertained; at 
best all he could have got would have 
been a mere declaration’ that he had an 
unascertained interest in the property. 
“On these reasons I am of. opinion that 
the case has been rightly decided by the 
lower Court. The appeal is accordingly dis- 
missed. Appellant’ must bear the respond- 
ent’s costs. Costs in the lower Court as 
already ordered. 
Z.K. Appeal dismissed. 
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PATNA HIGH COURT. 
Crvit Revision No. 390 or 1924: 
: April 6, 1925. 4 
Present :— Justice Sir B. K. Mullick, Kr., 
Ba = and Mr. Justice Ross. 
KHIRODHAR SINGH AND OTHERS— 
| DECREE-HOLDERS-—PETITIONERS 


: Versus 
* GAJADHAR LAL MAHTO AND OTHERS 


' — OPPOSITE PARTY. 

Civil Procedire Code (Act V of 1908), s. 47,0. XXXIV, 
r. . £-Mortgage-decree—Order directing mortgaged 
properties to be sold in certain order—-\ppeal, 
whether liés—Pirchaser of equity of redemptionsin one 
of several mortgaged properties, right of, 


KHTRODHAR SİNGH V. GAJADHAR LAL MAHHO;, 
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An order made in the execution of a mortgage 
decree settling the order in which the mortgaged 
properties shéuld be sold is a final order between 
the parties in a matter relating to the execution, 
satisfaction and discharge of the decree and is open to 
appeal, [p. 221, col. 2.] 

Ordinarily a mortgagee decrce-holder is entitled to 
sell the properties comprised in his mortgage in any 
order he pleases and there is no equity in favour ofa 
person who has purchased the equity of redemption 
in one of the properties comprised in the mort- 
gage entitling him toask the Court to direct that ihe 
property purchased by him should be sold only in the 
event of the decretal amount not being recovered 
from the sale of the other properties comprised in the 
mortgage. [p. 223, cols. 1 & 2.] 


Application in revision against an order 
of the Subordinate Judge, Patna, dated the 
18th June 1924, 

Mr. B. C. Sinha for Mr, Reyasat Hussain, 
for the Petitioners. . 

Mr. P. C. Rai for Mr. Raghu Nandan 
Prasad, for the Opposite Party. | 


: JUDGMENT. 

Ross, J.—This is an application in 
revision by the decree-holder against an 
order passed hy the Subordinate Judge of 
Patna in execution proceedings. 

The petitioner held a mortgage over 
two propertiesa gola and some kashi land. 
The opposite party is a subsequent pur- 
chaser of the gola. A decree was passed on 
the mortgage and the decree-holder applied 
for sale of both properties. The opposite 
party claimed that the gola should be sold 
only if the other property did not fetch a 
sum sufficient for the satisfaction of the 
decree. The learned Subordinate Judge 
was of opinion that such an order could be 
passed and he, therefore, ordered that all 
the mortgaged properties should be adver- 
tised for sale and that at first all except 
the gola should be put up for sale and, if 
such sale failed to fetch a sufficient sym, 
then the gola should also be sold. 

The decree-holder contends 


that this 


‘order is without jurisdiction and that he is 


entitled to sell the mortgaged properties, 
in any order he chooses. As it is doubtful 
whether any question of jurisdiction arises, 
this application will be treated as an appeal 
inasmuch as itis a final order between the 
parties in a matter relating to the execution, 
satisfaction and discharge of the decree. 


The learned Vakil for the opposite party 
relies on ss. 56 ands81 of the Transfer of 
Property Act and O. XXXIV, rT. 4 of the C. 
P. C. and upon the decisionsin Rajkeshwar 
Prashad Narain Singh v, Muhammad Khalil- 
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ul-Rahman (1), Appaya v. Rangayya (2) and 
- Bhagwan Chandra Das v. Dharam Narain 

Das (3) and contends that the Court is 
entitled to say in what order the mortgaged 
properties should be sold having regard to 
the equities of the case. 
It is not easy to reconcile all the deti- 
sions on the right of the subsequent pur- 
- chaser to claim marshalling. See on the 
one hand Radhmal v. Rambarakh (4), 
Chunilal Vithaldas v. Fulchand (5) and 
Magniram v. Mehdi Hossein Khan (6) and 
_ on the other hand Bhikhari Das v. Dalip 
Singh (7) and Lala Dilawar Sahai v. Dewan 
Bolakiram (8). 

The subject has been discussed in 
Jatadhari Singh v. Baldeo Lal (9), where 
in the leading judgment the cases are re- 
ferred to and itis shown that the author- 
ities in the Calcutta High Court are all 
unanimous in holding that the Executing 
Court ought not ordinarily to fetter the 
discretion of the decree-holder to put to 
sale whatever property he wishes first to 
sell. Order XXXIV, r. 4 ofthe O. P.O. is 
referred to and itis pointed out that, while 
the Court making the decree has no doubt 
aright to declare what portion of the 
mortgaged property should be sold first, 
that discretion is not to be arbitrarily exer- 
cised and is subject to the general prin- 
ciple that the Court cannot prejudice the 
rights of the mortgagee if he has not himself 
done any act which prejudices the rights of 
those having equities against the mortgagor. 
It is further observed that in the absence 
of a direction in the decree to the contrary 
it would seem that this discretion vests in 
the Execution Court also. Rajkeshwar 
Prasad Narain Singh v. Muhammad Khalil- 
ul-Rahman (1) was a case between a prior 
and a puisne mortgagee and it was held 
that the puisne mortgagee was entitled to 
the benefit of s. 81 although he had pur- 
chased the property in execution of his 
mortgage-decree. - Bute the learned Vakil 


(1) 78 Ind. Cas. 196; 3 Pat. 522; 5 P. L. T. 223; (1924) 
A. L R, (Pat) 459. : 

(2) 31 M. 419; 3 M. L. T. 287; 18 M. L. J. 229. 

(3) 84 Ind. Oas. 203; 3 Pat. 962; 2 Pat. D. R. 242; 
(1924) A.L R. (Pat) 802: (1925) Pat. 62; 6 P. L. T. 


392. 
(4) 7 A. 711; A. W. N. (1885) 198; 4 Ind. Dec. (N. 8.) 
74. 
(5) 18 B. 160; 9 Ind. Dec. (N. s.) 615. 

(B) 31 @. 95; 80, W. N. 30. 

(7) 17 A. 434; A. W.N. (1895) 83; 8 Ind, Dec. (x, s.) 


01. 
(8) 11 C. 258; 5 Ind. Dec. S 8.) 931. 
(9) 51 Ind, Oas, 444; 4 P. L. J. 207, 
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relied on a passage in the judgment ab 
page 533* where it is said that apart from the 
question of marshalling it appears that the. 
Court has undoubtedly the right to direct 
under O. XXXIV, r. 4, that the properties 
mortgaged should be sold in a particular 
order. The judgment goes on to say that 
“ordinarily the right of selling the property 
in a particular order rests with the decree- 
holder; and, in the absence of any contract 
between the parties, the decree-holder may 
proceed to sell the properties in whatever 
order he thinks best so as to facilitate the 
realization of his mortgage debt. But the 
Court can; in the circumstances of a case . 
and in view of the equities arising in favour 
of the various parties, direct the order in 
which the properties should be sold” and, 
in fact in that case the Court did direct | 
that the properties of the puisne mort- 
gagee should be sold last. In Appaya v. 
Rangayya (2), there were two properties, 
parcel No. 1 and parcel No. 2, that were 
mortgaged to the plaintiff, and the third 
defendant subsequently purchased parcel 
It was held in that case that ` 
although the third defendant was not 
entitled to have the property marshalled and 
to insist that parcel No. 2 should be first 
sold before recourse was had.to parcel 
No. 1, yet under s. 88 of the Transfer of 
Property Act (O. XXXIV, r.4, ©. P. ©.) 
the Court might order that a portion suffi- 
cient to discharge the plaintiff's debt be 
sold; and, if parcel No. 2 was sufficient and 
the plaintiff could not possibly be pre- 
judiced by such sale, it might be open to 
the Court to direct in the decree itself its 
sale before the other property. 

In Bhagwan Chandra Das v. Dharam 
Naraia Das (3), the question was whether 
the decree-holders were entitled to have all 
the properties which were mortgaged to 
themselves sold in execution of their decree. 
In that case the Subordinate Judge had 
excluded from the sale properties which 
had been purchased subsequently to the 
mortgage. The Court in allowing the 
appeal decided that all the property must 
be advertised for sale and when they were 
actually brought into execution and became 
subject to sale it would then be for the Court 
to decide on just and equitable principles 
which property ought to be sold first. 

The rule and its limitations are stated 
in Averall v. Wade (10), where Lord St, 


10) (1835) Ll: & G. T, Sugd. 262. 
“+*Page of 3 Pat—[Zd.] 
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fol I. ©. 1928) 
Leonards .while stating that where one 
creditor hasa demand against two estates 
and another #4gainsb one only, the latter is 
entitled to throw the former on the fund 
that is not common to both, added: “ This 
is a narrow doctrine and cannot generally 
be enforced against an encumbraneer who 
is a mortgagee. Whatever may be the 
equity of the creditor with only one secu- 
rity, the mortgagee of both estates has a 
right to compel the debtor to redeem or 
he may foreclose.’ It is further, how- 
ever, pointed out that whereas in a suit 
for foreclosure the first mortgagee has a 
right to foreclose and all that the second 
mortgagee can do is to redeem him, in the 
case where the mortgagee is not entitled 
to anything more than his money, that is, 
where the decree is for sale, the equity of 
- the creditor with only one security may be 
easily worked out. 

Section 55 (1) (g) of the Transfer of Pro- 
perty Act provides that the seller is bound, 
except where the property is sold subject to 
encumbrances, to discharge all encum- 
brances on the property then existing; and, 
following this principle, s. 56 enacts 
that ‘‘ where two properties are subject to a 
common charge, and one of the properties 
is, sold, the buyer is, as against the seller, 
in the absence of a contract to the contrary, 
entitled to have the charge satisfied out 
of the other property, so far as such pro- 
perty will extend.” The matter is put thus 
by Sir Rashbehary Ghose in his Law of Mort- 
gage, Fifth Edition at page 388: “Theques- 
tion, therefore, is not whether the purchaser 
takes subject to the mortgage as between 
himself and the mortgagee, but whether 
he is bound to discharge the mortgage debt 
as between himself and the mortgagor. lf 
he isnot, he may undoubtedly insist upon 
marshalling. On the other hand, if the 
purchaser cannot claim exoneration, the 
whole burden of the mortgage debt should 
not, as between him and the mortgagor be 
thrown on the latter.” 

The question, therefore, turns on the 
form of the contract between the vendor 
and the purchaser, namely, whether the 
property was sold subject to the encum- 
brance ornot. It is stated in the petitioners’ 
affidavit that in their written statement the 
opposite party prayed that their purchas- 
ed property should be ordered to be sold 
after the other properties, but the learned 
Subordinate Judge who decreed the guit 
ordered that no facility should be allowed 
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to the opposite party; and the decree is 
silent on the subject. The presumption, 
therefore, is that what the opposite party 
paid for was the equity of redemption only 
and there is no equity in his favour There 
is, therefore, no ground for interfering 
with the rights of the mortgagee to sell 
the property in any order he pleases. I 
would allow this appeal with costs and 
set aside the order of the learned Subordi- 
nate Judge and disallow the objection of 
the judgment-debtor, 
Mullick, J.—I agree. 


Z. K. Appeal allowed, 


OUDE JUDICIAL COMMIS-’ 
SIONER'S COURT. 

SECOND CIVIL APPEAL No. 8 op 1984. 
August 13, 1925. 
Present:—Mr. Wazir Hasan, A J. C. 
NAND LAL--DEFENDANT- - 
APPELLANT 
VErSUS 
DEBI DIN AND OTHERS—PLAINTIFES— 
RESPONDENTS. 

Malicious prosecution— Damages, suit for—Reason- 
able and probable cause—Burden of proof. 

In a suit to recover damages for malicious pro- 
secution the plaintiff must prove the absence of 
reasonable and probable cause. [p. 224, col. 1.] 

Radhe Lal v. Munnoo, 18 Ind. Cas. 280; 11 A.L. J. 
125 and Hira Lal v. Bandhu Bhagat, A. W. N. (1889) 
189, referred to. 


Appeal against an order of the Subordi- 
nate Judge, Unao, dated the 13th November 
1923, reversing that of the Munsif, South 
Unao, dated the 26th February 1923. 

ORDER.--Vanuary 14, 1925 )--Thisis the 
defendant's appeal in a suit brought by the 
plaintifis-respondents for damages for mali- 
cious prosecution. The suit was dismissed 
by the Court of first instance but decreed for 
asum of Rs. 565 8-0 by the Subordinate 
Judge of Unao on appeal by the plaintiffs. 
In deciding the appeal the learned Subordi- 
nate Judge held that “in this case there 
can be no question of reasonable and pro- 
bakle cause, The charges brought by the 
defendant were either true or false to his 
knowledge and this is the point for decision 
[see Radhe Lal v. Munnoo (1) and Hira Lal 
v, Bandhu Bhagat (2).”] He further observes: 
“I do not go so far as to say that the mere 
existence of the Criminal Court judgments 


(1) 18 Ind. Cas. 280; 11 A. L, J. 125. 
(2) A. W. N. (1889) 189, 
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294 ; 
in favour of the plaintiffs is sufficient to 
shift the burden to the defendant—though 
the ruling in Radhe Lal v. Munnoo (1) would 


seem to support such a propesition—but I 
am strongly of opinion that in circum- 


starices like those which exist in the present: 


case, the standard of proof required of the 
plaintiff.is not so strict as in cases in which 
the question of want of reasonable and 
probable cause arises.” If these rulings 


lay down the proposition for which the- 


learned Subordinate Judge has cited them 
I respectfully disagree with them. But I 
am of opinion that they do not lay down 
any such’ proposition, The general rule 
of law in cases of this nature to the 
effect that the plaintiff must prove the 
absence of reasonable and probable cause 
holds good. Ihave had occasion to state 
the law on the subject .in the case of 
Kazim-Husain v. Basit Husain (3) and I still 
adhere to thé opinion expressed therein. - 
The learned Counsel for the respondents 
asked me to. construe the decision of the 
learned Subordinate Judge in the sense 
that the defendant’s complaint in the 
Criminal Court having been found to be 
false to his knowledge the issue as to the 
absence of reasonable and probable cause 
was answered in favour of the plaintiffs. I 
am unable to take this view. It is more than 
probablethatthe erroneous view oflaw taken 
by the learned Subordinate Judge has caus- 
ed injustice to the defendant. I have, there- 
fore, come to the conclusion that the Issue 
No. | must be re-tried_ by the lower Appel- 
jate Court. I accordingly direct that a 
finding on that issue shall be recorded by 
that Court after hearing Counsel on both 
sides but without admitting any additional 
evidence. The finding should be returned 
to this Court within thirty days from this 
dete. Ten days from the date of the finding 
of the Court below will be allowed to the 
parties for filing objections: 
: [The case being iêturned by the lower 
Court with its findings, the final judgment 
was delivered on the 13th August 1925.]- 
Mr. Alt Zaheer, for the Appellant. 
' Mr. Haider Husain, for the.Respondents. 


`: JUDGMENT.—tLhis is the defendant’s 
appeal. The plaintifis-respondents brought 
a suit against the defendant for the re- 
coverg of Rs. 1,084-8-0 on account of 
damages for maliciðus presecution, The 
süit was dismissed by the Trial Court, the 


(3) 61 Ind, Cas, 970; 8 O. L. J. 147, 
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Munsif (South) Unao. The plaintiffs appeal- 
ed to the Court of the Subordinate Judge 
of Unao. The appeal was alléwed and the 
plaintiffs’ suit was decreed for a sum of 
Rs. 665-8-0. This is the second appeal by 
the defendant as already mentioned. 

In the nature of the case the first and 
foremost issue was :— . l 

“Were the complaints lodged by the 
defendant against the plaintiffs before the 
Sub-Divisional Magistrate: and the Tahsil- 
dar, and the revision filed before the 
Deputy Commissioner maliciously and with- 
out any reasonable and probable cause?” 
The finding of, the Court of Appeal on that 
issue was challenged at the first hearing of 
the appeal before me on the ground that 
in deciding that issue the learned Subordi- 
nate Judge misunderstood the law appli- 
cable to it. I upheld this contention and : 
the result was that the issue was remitted 
for re-trial and decision by my order, 
dated the l4th January 1925. The 
learned Subordinate Judge, who had 
decided the appeal has since left the Court. 
His successor has now decided the issue 
against the plaintiffs and in favour of the 
defendant. 

The judgment of the learned Subordinate 
Judge now under consideration is remark- 
ably clear and I am of opinion, that in 
deciding that issue he has taken a correct 
view of the law. So far as the judgments 
of the Criminal Courts are concerned he 
has rightly held that they prove no more 
than this that the plaintiffs were prosecuted 
by the defendant and that the prosecution 
énded in favour of the plaintifis. They do 
not prove absence of reasonable and prob- 
able cause nor do they prove malice. For 
proof of those facts the learned Subordinate 
Judge turns to the oral evidence produced 
in the case. The plaintiffs’ witnesses are 
discredited and this was in agreement with 
the opinion of the Trial Court. On the 
other hand the learned Subordinate Judge 
holds that the affirmative evidence pro- 
duced by the defendant supports the plea 
that the defence put forward by him in the 
Criminal Court was true. On those find- 
ings nothing remains in the plaintiffs’ case. 

The result is that the appeal is allowed, 
the decree of the lower Appellate Court 
set aside and the decree of.the Court 
of first instance restored with costs through- 
out. . 


G H. Appeal allowed, 


` 
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PATNA HIGH COURT. 
CEIMIŅNAL APPEAL No. 5 or 1925. 
February 25, 1925. 
Present: —Justice Sir John Bucknill, Kr., 
and Mr. Justice Kulwant Sahay. 
RUPAN SINGH AND OTHERS—ÅCCUSED 
— APPELLANTS 


Versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 296, 297, 
867—Charge to Jury—Heads of charge, record of—Duty 
of Judge -Formulation of questions for Jury, whether 
proper. 

In a Sessions trial the Judge should charge the 
Jury as soon as possible after the case for the defence 
and the prosecutor’s reply, if any, are concluded. It 
is undesirable that the Jury should separate prior to 
the charge. [p. 229, col. 2.] 

Where heads of the Judge's charge to the Jury are 
written out before the charge is delivered they should 
be placed on the record by the Judge as soon as he 
may find it possible to do so and whilst what he said 
is fresh in his recollection. [ibid.] 

The record of the heads of charge to the Jury need 
not be meticulous or lengthy but it must give accurate- 
ly the substance of what the Judge said to the Jury so 
that the High Court may, if the occasion arises, be able 
to ascertain from the record whether the law and the 
facts relative to the case were fairly and properly 
put to the Jurors, A charge which states that certain 
sections of the Penal Code were read: over and ex- 
plained to the Jury is quite unsatisfactory and cannot 

e approved of. [2bid.] ` 

The objectof the heads of charge is to inform the 
High Court, should occasion arise, of what direction 
the Judge gave in law to the Jury‘and the nature of his 
summing up of the evidence not only for the prosecu- 
tion, but also for the defence. The heads of charge are 
not intended to be an exhaustive detail of every par- 
ticular which the Judge may have addressed to the 
Jury. The Judge is not bound to address himself in 
every particular and in every detail to every suggestion 
put forward by the defence. It is the duty of the 
Judge fairly and candidly to point out the main and 
salient features of the case from the point of view of 
the prosecution and of the defence, respectively. In 
doing so he is entitled to take into consideration the 
speeches made upon both sides by the Crown and by 
the prisoner's Counsel in considering his presentation 
of the evidence to the Jury. The heads of charge 
should record in an intelligible form and with suffi- 
cient fulness the points of law and the directions 
given by the Judge to the Jury, and the record should 
represent with accuracy the substance of the charge by 
the Judge. [p. 230, col. 1.] 

Where a record of the heads of the charge to the 
Jury shows insufficient material to enable the High 
Court to judge what the Sessions Judge told the 
Jury and there are serious omissions in directing 
the Jury on the facts and the law which may have 
‘occasioned a verdict different to that which would 
have been otherwise given, the verdict cannot be up- 
held in appeal. [p. 233, col. 1.] 


RUPAN SINGH V. EMPEROR, 


An appellant who seeks to set aside the result of a” 


trial by Jury has a task of considerable magnitude and 
must, to be successful, present a case of real substance. 
[p. 229, col. 2; p. 230, col. 1.] 

In a complicated case the formulation of specific 
questions for the Jury's reply at the conclusion of 
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the delivery óf the Judge's charge is helpful to the, 
Jury and is useful in deciding the legal effect of the 
Jury's findings: but the formulation of such ques- 
tions requires great care and the questions should be 
confined within the narrowest possible compass: in a 
large number of cases such procedure is not requisite 
asa simple finding of guilty or not guilty serves all 
necessary purposes. [p. 232, col. 2.} 

Per Kulwant Sahay, J-—In a complicated case the 
Judge inhis charge to the Jury ought not only to 
explain the law but should also draw the attention of 
the Jury to the evidence in the case and explain 
how they should apply the lawas explained by him 
to the particular facts of the case. He should explain 
to them what are the points which they ought tu take 
into consideration in arriving at their verdict. p. 233, 
col. 1. 

Omina] appeal from an order of the 
Sessions Judge, Patna, dated the 24th 
December 1924. 

Mr. Manuk (with him Messrs. Bimala 
Charan Sinha and B. P. Sinha), fox the 
Appellants. 

Mr. H. L. Nandkeolyar, (Assistant Govern- 
ment Advocate), forthe Crown. * 

JUDGMENT. 

Bucknill, J.—This was an appeal 
made by nine men who were charged 
before the Sessions Judge of Patna sitting 
with a Jury in December 1924 with various . 
offences. One ofthe appellants (appellant 
No. 9), named Bangali Dusadh, was charged 
under s. 304, Penal Code, with having com- 
mitted the offence of culpable homicide 
not amounting to murder by causing the 
death of one Khedan Goala: the Jury 
unanimously found him not guilty and he 
was acquitted on this charge. j 

All the appellants were charged with an 
offenc2 under the joint provisions of s, 304 
and 149, that is to say, in this case, for 
being members of an unlawful assembly in 
prosecution of the common object of which 
the appellant Bengali Dusadh, who was one 
of the members of the unlawful assembly, 
committed the offence of culpable homicide 
not amounting to murder by causing “he 
death of Khedan Goala, the common object 
being stated to be the wrongful disposses- 
sion of the deceased Khedan from a field 
af l bigha and 2 khatas in area on which 
he had been settled by the malik after 
such land had been abandoned by persons 
named Akloo, Hari and Karu and for 
which field they (the appellants) mistook 
the field of Bhaju Goala. It is obvious 
that the Jury was in a very confused stata 
of mind as to this charge: they firaé of all, 
by a majority of 3°to 2, found all the 
accused guilty under s. 149 alone: but what 
they meant it is impossible to say; fora 
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conviction tinder s, 149 alone cannot be 
properly recorded as the concurrent finding 
of the commission of an offence by any 
. member of the unlawful assembly in pro- 
secution of the common unlawful object of 
the assembly is necessary. 

It has been suggested by the learned 
< Assistant Government Advocate that the 
Jury meant that they thought that all the 
‘appellants were guilty under ss. 304 
149 although they did not think that the 
evidence proved which of the appellants 
caused Khedan Goala’s death. But this 
conjecture will not serve; for, on the learn- 
ed Sessions Judge pointing out to the 
Jury that their verdict was an impossible 
one, the Jury by a majority of 4 to 1 
promptly returned a verdict of not guilty 
against all the appellants under ss. 304 
and 149 and the Judge then acquitted all 
the accysed on this charge. So all that 
can be concluded is that the Jury’s minds 
were not clear about the law at the end of 
Judge’s charge and, assuming that he had 
explained the law properly to the Jury, it 
seems certain that the Jury could not have 
©- understood his exposition. 

All the appellants were also charged 
under s. 147 with being members of an 
unlawful assembly and using force with 
the common wrongful object of taking 
forcible possession of the field of the deceas- 
ed Khedan for which they (the appellants) 
mistook the field of Bhaju Goala. 

The Jury, by a majority of 3 to 2, found 
all the appellants guilty of the charge 
under s. 147: the Judge accepted this ver- 
‘dict: and on 24th December 1924, he sen- 
tenced one of the appellants No. 2 named 
Gobind Singh to two years’ rigorous im- 
prisonment (presumably because he was 
principally interested in the land in ques- 
tion or was alleged to have taken a very 
prominent part in the matter) and all therest 
of the eight appellants to one year’s rigorous 
imprisonment each. $t is from these find- 
ings, convictions and sentences that the 
appellants now appeal. . 

One is naturally very loath to inter- 
fere with a Jury's verdict; but the 
grounds put forward in this appeal, 
which are, so the learned Counsel who 
appears for the appellants has urged, such 
as show omissions to direct and mis-direc- 
. tions by the learned, Judge and which 
should be regarded under the provisions of 
s. 537 (d) of the Cr. P, C., as having occa- 
sioned a failure of justice, are numeroug 
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and by no means trivial; and it is necassary, 
therefore, to give some account of the cir- 
cumstances which are said to? have given 
rise to Khedan’s death. Some of the facts 
which it is necessary to recite are net in 


“ dispute. 


There isatola of a village called Kal- 
yanpura known as Bhatbigha: it is not far 
from Behar. One Jagdeo Bhat was for- 
merly owner of Touzi No. 10851 in this 
Bhatbigha tola. It is said that after the 
survey which took place in 1909 some of 
the raiyats who had previously been on this 
land abandoned their plots and that Jag- 
deo settled these derelict lands with fresh 
people one of whom was the deceased 
Khedan. 

About ten years ago Jagdeo sold the 
whole touzi to one Kailaspati Bhat: this 
purchaser kept on the old raiyats and took 
over one Mithu Singh, who had been 
Jagdeo’s servant, as his (Kailaspati's) ba- 
rahil : amongst the raiyais was the deceased 
Khedan. 

It is said that amongst the ratyats who 
abandoned their land after the survey were 
three brothers named Aklu, Hariand Karu; 
they and another man called Lekha (who 
is also stated to have left his plot) are said 
to have held together about 5 bighas of 
land : Lekha issaid to have cultivated his 
share separately and the three brothers to 
have managed 2 bighas 17 kathas; this latter 
piece has conveniently been referred to as 
“Aklu’s land.” According to the evidence, 
some l bigha, 2 kathas of Aklu’s land was 
settled with Khedan.and one plot (No. 199) 
out of this area lay, it is said, to the south- 
east of a larger (but considerably sub- 
divided) plot, known as plot No. 193, which 
was theabandoned land of another raiyat 
called Ganga Singh in the south-east 
corner of this plot No. 193 another small 
bit of land had been also settled with the 
deceased. 

A large portion of Aklu’s land (about 1 
bigha 1 katha) formed a plot No, 192 which 
lies west of plot No. 193 : itis not suggested 
that any part of plot No. 192 was eversettled 
with Khedan: northat any portion of plot 
No. 193 ever belonged to Aklu. nor has it 
ever been suggested by the prosecution that 
what is said to have taken place took place 
on land which ever belonged to Aklu. It was 
at first, 7. e., in the First Information laid by 
the deceased's son, stated that the appel- 
lants. had tried to eject and had attacked 
the deceased from and on his plot in plot 
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No, 193: but that story was changed and 
the prosecution account now is that the 
deceased was assaulted on the eastern 
ridge of the middle north-western portion 
of plot No. 193 which is said to have be- 
longed to one Bhaju and for whom the 
deceased's son cultivated it: Bhaju is quite 
“a youth. 

Now there seems no doubt that Aklu, 
some years agc, sold his land or his rights 
(whatéver they were) in his land to 
. two persons named Somar Mahto and 
Chatardhari ; the latter disposed of his 
- share to Somar Mahto; Somar and his son 
in turn sold to the son of No. 2 appellant 
Gobind Singh ; this last transaction was 
in July of last year ; it was probably a farzi 
transaction. 

Now the appellant No, 2 is a barahil of 
one Manna Lal who owns certain properties 
in a place called Samasti: appellant No. 1 
is the manager of this Manna Lal; and he 
(Rupan Singh) lives at a place called 
Maraura. Appellant No. 3 is the titular 
vendee from Somar and his son is the son of 
appellant No.1. Appellant No. 4 isa brother 
of appellant No. 9 who is the field watch- 
man of Samasti: the other four appellants 
are also men of Samasti: Samasti is only 
about a mile from Kalyanpur. 


Now there is no doubt that an occurrence 
took place on August 5th 1924, somewhere 
on or in the neighbourhood of plots Nos. 192 
and 193 in the course of which Khedan was 
speared in the abdomen and died not long 
afterwards: another man, called Pairoo, 
who was one of those in company with 
Khedan, had his left thumb hurt: the 
deceased's son, Etwari Dusadh, also of 
course of his father’s party, sustained a 
simple fracture of the left ulna; whilst a 
fourth man named Hiraman (not one of 
the appellants’ faction) received a lathi blow 
on the right hand. 


On the other side, the appellant Gobind 
had no less than eight injuries including 
five lacerated wounds on the head none of 
which, however, were really serious. It seems 
very likely that all the accused were present 
at the time when the affair, whatever it was, 
took place : and this appears to be the fact 
notwithstanding that all the accused except 
Gobind and his son (who give their version 
of the occurrence as an attack upon them- 
selves) deny having been there: but the 
evidence of their identification at the seene 
is undoubtedly very voluminous. 
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-Without in any way wishing to criticize 
any opinion, whatever it was, which was 
taken by the Jury upon the evidence as to 
what actually took place, it is necessary 
here, to state, with the view of considering 
subsequently the attack made upon the 
learned Sessions Judge's charge to the Jury, 
that there were several versions of the affair 
from which a choice could be made. 

There was first of alla story of informa- 
tion received by the chowkidar of Bhatibigha 
named Etwari Dusadh (P. W. No. 9) (not of 
course, the same person as the informant 
Etwari Goala) and of what he saw before 
the occurrence whilst he was going to 
parade at his thana at Bihar very early in 


‘the morning of the day of the affair: he 


reported at the Police station and his report 
was entered at the station diary : he seems 
to have been fully—though not entirely 
accurately—cognizant of the posifion of 
affairs and of the parties. He then stated 
that the appellant No. 1 (Rupan Singh) had 
bought recently 3 bighas of landat Bhatibi- 
gha which belonged toa goala of Bhatbigha; 
the land’had, however, been cultivated by 
one Mithoo Singh “from before ” ; that on 
that day, “men on behalf of Rupan ” were 
going with ploughs to take possession of the 
land and that arrangements were being 
made on behalf of Mithoo for resistance : he 
added that he himself was sure that as soon 
as the plough would be at work on Rupan's 
behalf, Mithoo would resist and that there 
was every likelihood of a serious breach of 
the peace. As this report was lodged before 
anything had happened it seems very 
strongly to be probable that it represents the 
true position of matters. The next account 
of what took place is the First Information 
given by the deceased's son Etwari Goala: 
not to be confounded with the Chowkidar 
Etwari Dusadh. ° 
His story then. was that 1 bigha 2 kathas 
of a field “comprised jn three bandhs” was 
settled by the malik Jagdeo with the in- 
formant's father in 1909 and that since that 
time the informant’s father had been in 
possession of this field or piece of land. 
This field, had, once formed part of property 
belonging to Aklu, Hari and Karu Gope: 
but that they had left the village not long 
after the survey although their names con- 
tinued to be retained in the khatiane The 
malik—a new one-—téd whom Jagdeo had 
sold about nine years ago, had settled these 
left lands with new tenants: but Aklu, 
Hari and, Karu, had, about the year 1921, 
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sold the property (which they had abandon- 
éd) to one Durga Gope who in 1923 sold it 
to Dharam Singh Gope of a place called 
Mahalpur : but neither of these two succes- 
sive purchasers had ever had actual posses- 
sion of the land. This Dharam Singh 
Gope in his turn had sold the land to the 
2nd appellant Gobind (or his son the 3rd 
-appéllant) a week or so before the occur- 
rence, About one pahar after sunrise a 
mob of 40 or 50 persons including appel- 
lants Nos. 1, 2, 4, 5,6,7,8and 9 came to 
take possession of this field of 1 bigha 2 
kathas : when the mob reached the field the 
deceased was working there but they began 
to uproot his transplanted paddy crop: the 
deceased remonstrated with the appellants 
telling them not to do so; the 2nd appellant 
thef said, “Beat the betichod,” and the 9th 
appellant then stabbed the deceased with 
a spear, the deceased fell down and the 
assailants ran away. 

The informant and Hiraman (his friend) 
retaliated on the attackers hitting Gobind 
(appellant No. 2 and Bangli (No. 9) with 
lathis: the assailants had lathis swords, 
garasas and spears. The informant did not 
know the 3rd appellant—Gobind’s son—by 
name or, apparently, by sight. 

Now this was an intelligible story ; name- 
ly, that Gobind (appellant No. 2) had re- 
cently bought a field originally belonging 
to .Aklu and his brothers on which the 
deceased had been settled by the landlord 
_ after Aklu and his brothers had abandoned 
“it; that thereupon Gobind and his friends 
came to take possession of it and began to 
uproot the rice: that the deceased re- 
. monstrated and was then stabbed and 
belaboured, as a result of which he soon 
died. 

But this was not the story which was put 
forward by the prosecution at the hearing 
of the case nor was it the account of the 
matter which the infgrmant (Etwari Goala) 
gave in his evidence in Court: this forms 
a different and a third account. He now 
said that a mob of men including .all the 
appellants, came and began to uproot paddy 
seedlings in a field belonging to a person 
called Bhaju; that the deceased interfered 
with them and got assaulted. The detailed 
story which the informant now gave por- 
trays gthat all the mob had lathis except 
appellant No. 9 who had a spear. He 
deposed that the deceased and appellant 
No. 2 had a conversation together before 
the deceased was touched ; when Gobind's 
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men began to uproot the paddy seedlings 
in Bhaju's field the deceased »emonstrated : 
Gobind. then said he had bought this 
field ; the deceased asked Gobind whose 
field it was and Gobind replied it was Aklu's, 
the deceased told Gobind that this field of 
Bhaju’s was not and never had been Aklu’s 
and told Gobind that he was looting ; 
Gobind then gave orders that the deceased 
should be beaten. Now it is important to 
notice here several points: one is that nò 
one has suggested that Bhaju’s field be- 
longed to the deceased or that it was ever 
part of Aklu’s or his brother’s land or that 
Gobind had bought it or that the deceased 
had any call -to interfere in what Gobind 
and his party was doing except that the 
deceased (or his son) is said to have culti- 
vated Bhaju’sland for him as he (Bhaju) 
wasa youth. At any rate it isa different 
story to that in the First Information and 
the difficulty is attempted to be avoided 
by framing the charge in the ingenious . 
phrasing that the accused mistook Bhaju’s 
land for Khedan’s, 

But it seems not very clear that.the affair 
really took place on Bhaju’'s land at all; 
blood-stained earth was found right away 
from Bhaju's land and a long way from Khe- 
dan’s plot at which place Etwari Goala first 
putthe occurrence. Then there isa fourth ac- 
count which is that given by Gobind and his 
son : the former who, it will be remembered 
had received numerousinjuries, lodgeda first 
information at the thana on August 7th 
(i.e. two days after the affair had taken 
place): he explains the delay by saying that 
he-was too much hurt to walk and could 
not get bearers to carry him and also that 
he was rather fearful as he had been accused 
already by the other side. However, his 
story is that he had bought land (2 biahas 
17 kathas) which originally belonged to 
Aklu and his brothers inthe name of bis son 
(appellant No. 3) some'ten days previously : 
he had taken possession of it and had been 
ploughing it : on the day of the occurrence 
he was ploughing the remaining portion , 
when Khedan, Etwari Goala, Hiraman, 
Mithu (names with which we are already’ 
familiar) and anumber of other men—some 
ten or more (some of whom he named)— 
came up and Mithu (the new landlord's 
barahil) told him that the malik had given 
instructions that the ploughing should be 
stopped, Gobind, however, paid no heed 
and persisted in going on: then he was 
attacked by Mithu and his party : Gobind’s 
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Bon (appellant No. 3) was there too: and 
when Gobind was knocked down his son 
gave an alarm and called to his aid eight 
on men ; what happened then we are not 
told. . 

The plot which Gobind says he purchased 
- was 2 bighas, 17 kathas, in extent: it is not 
suggested he was ploughingon Khedan’s land 
but it was suggested that he was plough- 
ing plot No. 192 which used to belong to 
Aklu and his brothers. 

So we have four stories, viz.,— 

(1) The chowkidar's which envisages a 
fight between Mithu and party (represent- 
ing the new landlord and, perhaps, his new 
settlers) and Gobind and party ; te 

(2) Htwari Goala’s first information ac- 
` count which puts the affair in Khedan’s plot 

No. 193: subsequently changed to. 

(3) The trial account : in which the affair 
is placed in or near Bhaju’s land: 

(4) Gobind’s account which falls in with 
No. 1 story rather better than with either of 
Etwari's. 

I have thought it necessary to mention 
these stories seriatim because, without know- 
ing of them all, it is impossible to understand 
clearly all the criticisms levelled against 
the learned Sessions Judge’s summing up: 
the Jury hadample choice : presumably they 
thought that the trial account may have 
been right although it is not clear what they 

‘thought was the object of the unlawful as- 
sembly. . 

Now, with the aboye stories in mind, 

there has now to be considered the learned 
_ Judge's charge. 


It iş suggested that itis not at all clear, 


what is meant by s. 367 (5) of the Cr. P. C., 
where, in the proviso, it uses the words 
“heads of charge to the Jury”: and that it 
is uncertain what is and what is not enough 
to constitute a fulfilment of this duty impos- 
ed upon the Court of Session, i. e., to recérd 
the heads of charge. Itis asked whether it 
should be a verbatim reproduction of the 
Judge's observations; whether it must or 
may be written out beforehand; or written 
“by the Judge from his remembrance of 
what he actually did say tothe Jury. The 
answers to all these questions are really 
simple. The suggestion that it should bea 
verbatim reproduction of the Judge’s words 
is negatived by the phrasing of the proviso 
itself in which it is expressly stated that 
judgment need not be written but merely 
“heads of the charge”: itis in this country 
not feasible to have a verbatim report of 
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every Sessions Judge's charge to a Jury if 
he delivered it extemporarily as there is no 
staff of stenographers, asa rule, available 
for such a purpose. Mr 

Nor is there anything in the section which 
contemplates that the charge must be writ- 
ten out beforehand; and although it is com- 
mon ground that many Sessions Judges do 
prepare their charges by writing them out 
prior to their delivery, such a practice 
would surprise most exprienced Judges of 
Assize and would and must be a matter at 
times of considerable delay and inconveni- 
ence; and not in the spirit of s. 297 of the 
Or. P. ©. which contemplates that the 
Judge shall charge the Jury as soon as pos- 
sible after the case for the defence and the 
prosecutor's reply (if any) are concluded, or 
ofs. 296, Cr. P. C., which touches on the 
undesirability of the separation of Jury prior 
to the charge. i 

But it is quite certain that, assuming the 
heads of charge are written out before de- 
livery or taken down verbatim, they should 
be placed on record by the Judge as soon 
ashe may find it possible to do so and 
whilst what he said is fresh in his recollec- 
tion. 

Then as to sufficiency: it is certain that 
the record need not be meticulous or lengthy 
but if must give accurately the substance 
of what the Judge said to the Jury, so that 
the High Court may, if occasion arises, be 
able to ascertain from this record whether 
the law and the facts relative to the case 
were fairly and properly put tothe Jurors. 
This is obviously a point which can only be 
decided by looking at the charge itself 
in the light, of the circumstances of each 
case. 

A Judge’s record of his heads of charge 
is not a matter to be treated cavalierly or 
lightly thrown aside on the ground of fn- 
sufficiency or mis-direction: s. 357, Cr. P. 
C., expressly provides that, in order to 
justify the alteration or reversal of any find- 
ing, sentence or orderon account of the faulty 
nature-ofa charge to a Jury, the Court 
must be satisfied that some failure of justice 
has thereby been occasioned: whilst sub-s. 
(2) of s. 423 again states that a verdict of a 
Jury shall not be altered or reversed on 
appeal unless the Appeliate Court regards 
such verdict as erroneous owing to mig dirc- 


-tion by the Trying Judge or to a mis-under- 


standing by the Jurors of the law as expound- 
ed to them by him. 
It is obvious, therefore, that an appellant 
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who seeks to set aside the result of a trial 
by Jury hasa taskofconsiderable magnitude 
and must, to he successful, present a case of 
real substance. po 

Now in the appeal under consideration 
the first objection made against the Judge's 
record of his charge is that he contents him- 
self when recording how he had laid down 
thelaw to the Jury by writing. 

“Sections 141 to 149 and 299 to 304 read 
over and explained.” 

It is difficult to view so short a summary as 


this as satisfactory : and so cursory a state- . 


ment has been directly disapproved of in 
the case of Kasimuddin Nasya v. Emperor 
(1). The nature of what is requisite to be 
expressed in the record of a Judge’s charge 
is well expressed by our own Oourt in 
Eknath Sahay v. Emperor (2), where it is 
said by Atkinson, J., that “the object of the 
heads of charge is to inform the High 
Court, should occasion arise, of what direc- 
tion the Judge gave in law to the Jury 
and the natureof his summing up of’ the 
evidence not only for the prosecution, but 
also for the defence. The heads of charge are 
not intended to be an exhaustive detail of 
every particular which the Judge may 
- have addressed to the Jury. The Judge is 
not bound to address himself in every par- 
ticular and in every detail to every sugges- 
tion put forward by the defence. It is the 
duty of fhe Judge fairly and candidly to 
point out the main and salient features of 
the case from the point of view of the pro- 
secution and of the defence, respectively. In 
doing so heis entitled to take into consider- 
ation the speeches mace upon both sides 
by the Crown and by the prisoner’s Counsel 
in considering his presentation of the 
evidence to the Jury. - The heads of charge 
should recordin an intelligible form and 
with sufficient fulness the points of law and 
the directions given by the Judge to the 
Jury, and the record ghould represent with 
accuracy the substance of the charge by the 
Judge,” ; 
It is impossible in the present appeal 
to gather from the words used by the 
Judge what he did or did not say but the 
fact that the Jury recorded a majority 
verdict (as I have mentioned above) of 
guilty under the provisions of s. 149 of the 
Indian, Penal Code -indicates very ‘clearly 
that they did not ufderstand rightly the 


(1) 57 Ind. Cas. 934; 21 Or. L. J. 694; 47 O. 795. 
(2) 35 Ind. Cas. 637; 1 P. L. J. 317; 17 Or. L. J. 353; 
oP. L. W. 348, 
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Judge's exposition (whatever it was) of the 
law; assuming, as of course 4 do that his 
exposition was correct. Nor, apparently, 
when the Jury had returned its verdict 
under s.149, did the Judge’s further ex- 
position clear their minds: his record is, 

“I pointed out to the Jury thats. 149 
cannot stand without s; 304, i. e., in order 


toa conviction” (I do not follow this my- 


self unless it méans, “in order to base or 
find a conviction”) “under s. 149 it must 
be found that an offence under s. 304 was 
committed by some members of the assemb- 
ly in prosecution of the common object.” | 

‘The Jury were, as is perhaps not surpris- 
ing, evidently puzzled by the word “some”: 
it is obvious that it might mean “some par- 
ticular or known members”; in which case, 
if it was imagined that only in such case 
was the operation of the section effective, 
it would have been an incorrect or incom- 
plete statement of the law: or it might 
mean “some known or unknown,” i. e., “any ` 
member,” in which case it would have been. | 
right. 

What the Jury hadin their minds when 
returning their first verdict of guilty under. 
s. 149 cannot be ascertained; butit certainly 
looks as if, having not understood the 
Judge in the -first instance, they thought 
that the word “some” connoted appellant 
No. 9 (i.e, some particular and known 
member of the assembly) and they were, 
having already found him not guilty under. 
s. 304, not prepared to saddle the others 
with any. guilt which was not, as they 
thought, imputable directly to him. This: 
may as the learned Assistant Government 
Advocate ruefully points, out, well be a 
matter at which the prosecution might feel’ 
aggrieved; but what the Jury really meant 
is merely a point for conjecture: the only 
clear inference emerging being that they 
failed to understand the Judge if he inter- 
preted the law to them correctly. 

In circumstances such as the foregoing 
where it is obvious that the Jury was, very: 
much confused, it would perhaps be right 
to think that their majority verdict of 3 to 
2 of guilty against the appellants under 
s. 147 was also the subject of uncertainty. 
I am not prepared to say that, simply 
because they had been ata loss to under- 
stand what the Judge had told them about 
s. 149, they necessarily misunderstood what 
he stated with regard to s. 147, although 
there is, it is true, no indication in his 
record of what he actually did say. But 
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-there are several criticisms which have been 
directed against the form of the charge in 
so far aa it may be said to relate to the 
.conviction under s. 147: and these criticisms 
in this case undoubtedly upon examination 
necessitate very careful consideration, ` 

The first criticism relates to the omission 
to draw attention to the exact nature of 
the charge. : 

The Judge, when referring to the alleged 
common object of the assembly, observes 
that it was to take forcible possession of 
Khedan’s land; but he does not say that a 
basic feature of the charge was the inclusion 

‘(to meet the prosecution story) of the words 

“for which you mistook the field.of Bhaju 
Goala.” 

The Judge does not put this to the Jury 
but merely says that “There is a difficulty 
about the alleged mistake as to the identity 
of Khedan’s. land and the consequent 
occurrence alleged to have taken place on 
Bhaju’s land.” 

He does not point out that it is admitted 
that Gohind had bought land to the west 
(plot No. 192) which had nothing to do with 
Khedan; that the prosecution story at the 
trial did not suggest that the appellants 

had tried to eject Khedan; that there was no 
sort of reason shown why Gobind should have 
mistaken Bhaju’s land for Khedan’s or for 
part of the Aklu brothers’ old holding; or 
that it was quite clear that Etwarl Goala's 
story detailed in the First Information and 
his account ‘detailed in his evidence are 
quite different and that the venue had 
obviously been changed. He says that 
“there is a difficulty” and that if the venue 
has been changed the true facts are not 
before the Court and one could not say how 
precisely the events led up to what he calls 
“the fight”; he does add that if the Jury 
_ thought the place of occurrence had been 
changed the accused would be entitled to 
the benefit of the doubt but he is in that 
. passage referring to the suggestion that the 
.. “fight” took placein plot No. 192. He also 
does indicate that. there was evidence to 
show that Aklu and his brothers and other 
old tenants did not consider that they had 
altogether thrown up and abandoned their 
lands and that the sales to Gobind were 
really bona fide transactions which were 
not liked by the malik and the results—if 
any—of which he was ready.to oppose. 

But it has been pointed out by the learn- 
ed Counsel for the appellants (and to my 
mind correctly) that the learned Judge 
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appears quite to have omitted to explain 
to the Jury what was the real nature of the 
“difficulty” or the “doubt” which he in- 
cidentally mentioned or to indicate that 


- the result of a change of venue must be 


most seriously inimical to the prosecution 
case. Nor does he adequately explain to 
the Jury the fact that thestory in the First 
Information report and the prosecution 
story indubitably display a complete change 
of venue, 

The so-called “difficulty” is really a very 
serious double point which alters the whole 
complexion and strength of the prosecution 
case. If Gobind and his party, after having 
bought the Aklu land, went to take pos- 
session of it, there is nothing primarily 
unlawful in their assembly for that purpose, 
It is quite necessary to place them, in 
order to sustain a conviction under s. 147, 
on land to which they had no sort of claim: 
the First Information Report describes 
minutely an affair on land (which was 
part of Aklu’s land) in the occupation of 
Khedan: but that story is completely altered 
for two obvious reasons; firstly, because 
the evidence (e. g., as to signs of disturb- 
ance and the presence of blood) would 
support no such case and,secondly, because, 
if Gobind’s intention was to take possession 
of whathe had bought, Khedan’s plot in 
plot No. 193 was admittedly a bit of it: but 
so too was plot No. 192 to which Khedan 
had no sort of claim and which is adjacent 
to Bhaju’s field. 

The second point in this connection is 
that sucha direct change in the venue would 
very greatly if not utterly discredit the 
whole of the prosecution story; not only of 
course as to where the affair took place but 
as to what actually occurredand would throw 
into prominence and indicate as a much 
more probable alternative the chowkid¢r's 
report that there was likely to be a fight on 
account of Mithu, the barahil of the new 
malik, intending to “resist Gobind’s desire 
to take possession of and plough the lands 
which he (Gobind), had acquired. 

If these results of the alteration in the 
venue had been explained to the Jury and 
it had also been pointed out that under 
such circumstances considerations, quite 
different to those circumscribed by the 
provisions of the law relating to unlawful 
assemblies would arise no oppoftioning 
or fixing the culpability (if any) for 
the death of Khedan on any person 
or persons, I have a very strong feel- 
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ing that the Jury would not have 
‘returned the verdict which they did. I 
“am satisfied that from what I can gather 
‘from the heads of the charge that the posi- 
=! tion was not sufficiently explained to them 
- or, if there are lacune in the record which 
were in fact filled up verbally by the Judge 
when delivering his charge, that the Jury 
* failed to understand the import of what he 
said. 
Jn my opinion the point mentioned above 
coupled with the confusion shown by the 
Jury with regard to their verdicts (for there 
‘were two) relative tos. 149 makes it ob- 
ligatory for us to allow this appeal; but 
there are afew further observations which 
I should like to make with reference to 
further criticisms directed by the learned 
Counsel for the appellants against the 
Judge's charge. $ i 

Qne of.these criticisms is that the learned 
Judge made some actual and serious mis- 
takes in his summing up; if the record of 
the heads of the charge is correct. 

(A) In his reference to the chowkidar’s 
report he says,‘ The sanha indicates that 
the dispute was between Mithu and 
Gobind.” ' | 

It must be pointed out, however, that this 
is incorrect ; the sanha, as it appears in the 
papers before this Court, does not even 
mention Gobind's name. 

(B) Again, still referring to the sanha, 
the learned Judge says, 

“The substance of this sanha is that 
Rupan Singh (appellant No. 1) was going 

that day with men and ploughs to take 
possession of some 4 bighas of land 
which he had purchased from a goala of 
' ‘Bhatbhigha this year.” 

Tt must, again, be pointed out that this 
is quite incorrect according to the wording 
of the sanha asit lies before us, Rupan is 
mot personally mentioned at all as going or 
intending to go to take possession. 

(C) Again with retard to the alleged 
settlement of some of Aklu’s land with 
Khedan. Etwari stated in the First Informa- 
tion Report that this settlement was effected 
in 1316-F, after Aklu and others had aban- 

. doned their holdings: and that settlement 
was effected a year after the receipt of the 
survey khatian : and Etwari produced what 
purported to be genuine receipts for the 
year 1316F. But the Survey Settlement 
was only published in 1317 and the appel- 
lants produc:d the khatian showing that 
Aklu's name was therein still recerded. This 
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quite disposed of Etwari’s date “1316” but 
the learned Judge did not regard the dis- 
crepancy as important because, so he says 
in his charge, the attestation would have 
taken place in 1316. 

It is also now pointed out by the learned 
Assistant Government Advocate that the 
date “1316” as given by Etwari Goala was 
really merely a mistake; as the whole of 
the rest of the tenour of his evidence was 
to the effect that the land was settled a 
year after the survey khatian had been 
received. Butitis rather incongruous to 
brush aside the date of 1316 as a mistake 
when Etwari Goala produces in proof there- ` 
of rent-receipts for that year: what must 
be the nature of such receipts if 1316 was 
a mistake of Etwari’s and what can be the 
value of Etwari’s evidence if he ‘is prepar- 
ed thus to bolster up his case with counter- 
feit receipts? The learned Judge did not 
point out any of these serious inferences to ` 
the Jury but brushed aside the criticism 
directed against Ktwari’s story of settle- 
ment on reasoning which seems fallacious 
and misleading.’ , 

There were other criticisms of the record 
of the charge but none so penetrating as 
the above. Those, however, to which I have 
drawn specific attention are sufficiently 
important ; and only strengthen the view 
which I have already expressed that this - 
appeal must be allowed, 

The learned Counsel for the appellant 
has asked us with great earnestness to 
express some view as to the desirability of 
a Sessions Judge formulating, at the con- 
clusion of the delivery of his charge, 
specific questions for the Jury’s reply. I 
do not think that any rule can possibly be 
laid down on this subject: there is nothin 
to prevent such questions being ada pa 
and, in cases presenting complication, I 
used to find when sitting as a Judge of 
Assize, that such a practice was helpful to 
the Jury and useful in deciding the legal 
effect of the Jury’s findings; but the for- 
mulation of such questions requires great 
care and queries should be confined within 
the lowest possible compass; in a very large 
number of cases such procedure is not 
requisite as a simple finding of ‘guilty or 
not guilty serves all necessary purposes. 

It must not be thought that I have in- 
tended in my remarks to express any view 
that the summing up by the Judge was an 
inefieient one taken as a whole : but it was 
rather a complicated case presented'in a 
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very confused fashion. In many parts of 
the Judge’serecord it is clear that he 
summed upto the Jury with skill and in 
some portions rather strongly in favour of 
the .accused: but if the record before us 
really gives a substantially accurate record 
of what he said to the Jury he obviously 
omitted much of importance. If on the 
other hand it does not give a substantinally 
accurate account of what he said, then we 
have no means of knowing what he did 
say or how he filled up the important 
gaps. l ; 

~ I have no hesitation in this case in coming 
to the conclusion that the .record of the 
-heads of charge to the Jury (a): shows in- 
sufficient material to enable this Court to 
judge what the learned Judge told the 
Jury, (b) shows that there were serious 


omissions (and certain actual mistakes) in ~ 


directing the Jury on the facts and law 
which in my view did in every probability 
occasion a verdict different to that which 
would have been otherwise given, _ 

Itis also clear to my mind from the ver- 
dicts of the Jury that théy did not in the 
least understand and actually misunder- 
stood the Judge's exposition of the law. 

For the above reasons I am of the opinion 
that the appeal must be allowed ; the con- 
victions quashed and the sentences set 
aside and the appellants set at liberty. 
There will be no order by this Court for 
a new trial or expression of opinion as to 
whether a new trial is desirable. or neces- 
sary. ; 
Kulwant Sahay, J.—I agree. Ionly 
desire toadd that in complicated cases the 
Judge in his charge to the Jury ought not 
only to explain the law but should also 
draw their attention to the evidence in the 
ease. and to explain as to how they should 
apply the law as explained by him to the 
particular facts of the case. In other words 
where the facts are complicated heshould 


explain to them whatare the points which 


they ought to take into consideration in 
arriving at their verdict. The observations 
of Manuk, J., in the case of Sunder Buksh 
Singh v, Emperor (3) as regards the duty 
of Sessions Judges to assist assessors by 
putting specifie questions concerning the 
. facts upon which the law will turn may 
with advantage be bornein mind by Judges 
in charging the Jury so that in cases in- 
volving complicated questions of fact and 

(3) 48 Ind. Cas. 163; 3 P. L. J. 653 at p°.653; 19 
Or, L. J. 983; 1918) Pat; 8909, - AN PURE 
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law the Jury may have a clear idea of the 
real questions requiring consideration in 
order to arrive at a correct verdict. In the 
present case it is obvious that the Jury 
were in a hopelessly confused state of mind 
and had no clear comprehension of the law 
which they were called upon to apply to the 
facts of the case. 


Z. K. Convictions quashed. 





. OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 427 or 1925. 

September 14, 1925. E 
Present:—Mr. Wazir Hasan, A. J. ©., and 
Mr. Simpson, A. J.C. + 
BHULAN—ACCUSED—APPELLANT 
versus 


EMPEROR—REsponpDgnt. 

Evidence Act (I of 1872), s. 58-—Criminal trial -- 
Fact admitted by acclised, whether must be proved — 
Criminal Procedure Code (ict V of 1898), ss. 221, 227 
—Penal Code (Act XLV of i860), s. 396—Charge, con- 
tenis of—Dacoity with murder-—Facts to be proved— 
Sessions Judge, duty of} —Amendment of charge—Credi- 
bility of witness—-Appellate Court. - 

The question of the credibility of a witness is 
eminently one for the Court of ‘Trial before whom the 
witness appears. An Appellate Court is notin an 
equally good position to promounce on the matter. [p. 
231, col. 2.] 

A charge-sheet should never contain more than what 
it is necessary for the prosecution to prove. [p. 235, col. 


“In a case under s. 396 of the Penal Code it is not 
necessary for the prosecution to prove that the mur- 
der was committed jointly by all the accused, It is 


-enough if any one of the accused who are jointly 


concerned in the committing of the dacoity commits 
murder in the commission of the dacoity. It is not, 
therefore, necessary for a charge under this section to 
state that the murder was committed by all the acqused 
persons jointly. [p. 236, col. 1) at 

A Sessions Judge when he receives an indictment 
should compare the charge-sheet with the language 
of the section under whtth the charge has been drawn 
up and, when necessary, amend the charge-sheet, using 
so far as possible the words of the section. [ibid.] 

Section 58 of the Evidence Act applies equally to 
criminal as well as to civil trials and the Criminal 
Courts in India as a matter of practice do not insist 
on every fect which’ is admitted by the accused being 
proved by the prosecution. But, under the proviso to 
the section the practice is to insist on proof of all really 
essential facts. [ibid.} . | 

Appeal against an order of the Addi- 
tional Sessions Judge, Bahraich, dated the 
2lst July 1925. 

“Mr. Ajit Prasad, for the Appellant. 
. The Government Pleader, for the Crown, 
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JUDGMENT.—The appellant, Bhulan 


Ahir, 21, was tried at one trial along with. 


four Brahmans, Maiku, 23, Rajwant, 22 
Swami Dayal, 18, and Samai Din 20. The 
charge was dacoity with murder punishable 
‘under s. 396, [Indian Penal Code. All the 
four Brahmans were acquitted, but Bhulan 
was convicted and sentenced to death. He 
has appealed. The sentence is also before 
us for confirmation. 
. The evidence in the case is scanty. It is 
sufficient to prove the following facts: 
The deceased, Musammat Gainda, is a 
widow about fifty years old, who has been 
living for twenty or thirty years with her 
nephew Chhedi Ram in village Kodahi. 
Chhedi Ram is prohit of all the Hindus of 
Akberpur, a larger village about two miles 
from*Kodahi. The deceased used to assist 
him in his duties as prohit. In particular 
she went-every Saturday to the house of one 
Lodhe Singh at Akberpur. There she 
received a lota of water, and went and 
made offerings of water at the foot of 
a sacred pipal tree, some three hundred 
yards to the south-west of Akber pur. On 
Saturday the 21st of March she went as 
usual to Lodhe Singh and she took the 
water as usual. Lodhe Singh's lota smelt 
of fish, soshe went and borrowed a lota 
from Raghbir Singh next door. She also 
took another lota belonging to another 
client named Baldeo Singh for the same 
purpose and set off for the pipal “tree. 
Apart from the evidence of the witness 
Khirati, who has not been believed by the 
Court of Trial, and the confession of the 
appellant Bhulan which, as we shall sce,.is 
of very doubtful authenticity, there is no 
evidence that the deceased was ever seen 
again alive. When she was missed, a 
search was made, 
Monday morning that the body was found. 
Ib was lying in a pit under the pipal tree. 
It had been covered with leaves, and 
no one had thought of fooking there until 
the Monday morning, although of course 
they had gone to the tree, because it was 
known that that was her destination. 
Until the body was found, it was not known 
that murder had been committed and the 
matter was uot reported: So the first 
reports was made on Monday the 23rd March 
at noon. The Sub-Inspector reached the 
village after 3 P. m. the same day. On the 
25th March he recorded the statement of 
the witness Khairati. If this witness’s 
evidence could he accepted as conclusive, 
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not only Bhulan but the four Brahmans 
would be guilty of dacoity with murder. 
He says that he works for the accused: 
Maiku, and that on that day he was cutting 
the mustard and leaving the wheat in a 
field belonging to Maiku lying immediately 
to the east of the pipal tree. He saw the 
deceased pouring water ab the foot. of the 
tree. At the same time he saw thé five 
accused coming from the north. They. 
began looting ornaments from the body of 
the deceased. Maiku had a hatchet while 
the other four were armed with lathis. With 
the.characteristic indifference of the rustic, 
Khirati asked Maiku to help him in lifting 
the shzaf of mustard stalks. Maiku would. 
not listen to him and at this point the 
witness ran away. Maiku and Rajwant 
came to his house and threatened to kill. 
him if he spoke to any one about their loot- 
ing the ornaments of the deceased. This 
witness did not see the murder committed. 
We need not discuss the reasons which the 
learned Sessions Judge has given for 
disbelieving the evidence of this witness. 

The important fact is that he did dis- 
believe him. The question of the credibil- 
ity of a witness is eminently one for the. 
Court of Trial before whom the witness 
appears, 
position to decide the point, and we are 
content to accept the finding of the learned. 
Sessions Judge and to discard entirely the 

evidence of this witness. 

But it was in consequence of the state- 
ment he made to the Sub-Inspector that the 
five accused were arrested. Bhulan was 
arrested on the 26th and taken to the Sub- 
Inspector. We learn from the chaukidar. 
that Bhulan had already been brought, 
before the Sub-Inspector on the 25th. He 
was one of thirty or forty villagers whom. 
the Sub-Inspector kept with him during, 
the investigation, allowing them to go home- 
for their food, but insisting on their spend- 
ing the night at the place where he was. 
On the 26th Bhulan made a statement to 
the Sub-Inspector which is not admissible 
in evidence. On the same day he was. 
despatched to the Sub-Divisional Magis- ` 
trate in order to have his confession record-. 
ed. The confession was recorded on the 
28th of March under s. 164. In it he said 
that he had gone to cut grass. He saw the 
deceased come to the pipal tree. Then he 
heard hercry and heran up and saw six 
men, He mentions the four accused, and 
he adds the names of Bahadur and Sham- 


We are not in an equally good .— 


[81 I. O. 1925) 


bhoo Dutt. They took the ornaments from 
the deceased who was lying on the ground. 
Bhulan said to them, “What are you doing?” 
They replied, “If you speak out we will kill 
you,” and Maiku ran towards him with an 
axe. Maiku said to him, “As you will 
state the fact to every one, so you too pick 
up some of the articles.” Thereupon 
Bhulan removed the! kansli or necklace. 
Rajwant pressed her mouth ‘and Maiku 
gave her one blow on the neck with the axe. 
She died. The confession goes on to say 
that there is a hata to the north of the pipal 
tree, and that they threw the corpse into 
itand covered it with leaves and went away. 
As the corpse however was found in a pit, 
the word “hata” seems to be a mistake. 
Bhulan asked for his share of the property. 
He was told that the property would be 
sold to a goldsmith’ and the division made 
in money. However, they gave him the 
two lotas which he.buried in the arhar 
field of- Mohan Garariya.. Maiku had 
taken back the hanslifrom Bhulan. Bhulan 
also took the Sub-Inspector and witnesses 
to the field of Mohan Garariya and there 
he produced two lotas which have been 
identified by Raghubir Singh and Baldeo 
Singh as theirs. The Court of Trial accepted 
the evidence on this point, and we regard 
it as proved that Bhulan produced the 
two lotas. Before the Committing Magis- 
trate Bhulan adhered to the statement he 
had already made. He added nothing to 
it beyond admitting that he had given 
up the lotas. In the Sessions Court he 
again adhered to his statement. i 

The learned Sessions Judge has rightly 
rejected this confession as not being ad- 
missible against Bhulan’s co-accused. It 
does not sufficiently implicate himself. He 
has rejected the evidence of the witness 
Khairati. There remains, therefore, no 
evidence to support a conviction gf the 
four Brahmans, and accordingly they were 
acquitted. But the learned Sessions Judge 
not only found a lack of evidence, but he 
appears to have come toa definite conclu- 
sion that these Brahmans did not take part 
in the crime. He says. . 

“It is in evidence that these accused who 
are close relations and paitidars...are middle 
class people (neither rich nor poor) and that 
the Panditain belonged to the family of their 
prohit. Itis, therefore, rather improbable 
' that these men would have looted and mur- 
dered.the woman in broad day-lightdor the 
sake of ornaments worth Rs, 50 or 60 only.” 
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If this is to be regarded as a definite 
finding that the Brahmans did not take 
part in the crime, then Bhulan’s confession 
would be false as regards these four persons. 
Thatis the first difficulty we feel with 
regard to the confession. The second is 
that the statement is itself improbable. 
That Maiku should insist upon Bhulan 
taking the hansli, and so making himself 
a participator in the crime appears to be 
childish. No one knew whether he had 
taken the hansli or not, except his fellow 
dacoits, and they could have said he had 
taken it, whether he had or had not. He 
was not likely to be deterred from speaking 
because he had been made to touch it. 
Nor is there any particular reason to believe 
a man who says that he took part ina 
dacoity but that he did it under compul- 
sion. It is in his interest to say that he 
acted under compulsion. The next point 
is that there is exceedingly little corrobora- 
tion of this story. The deposition of 
Khairati has been discarded. There remain 
only two circumstances to corroborate the 
confession. The first is that the corpse of 
the deceased was found ina pit under the 
pipal tree. Owing to the carelessness of 
the Courts below, it is impossible to say 
how far this is corroboration, for the word 
used in the confession is not “pit” but 
“hata,” which does not mean a pit but rather 
an enclosure. The other fact, and a very 
important one it is, is the production of the 
two lotas by Bhulan. But when this is 
taken by itself, it amounts only to the pos- 
session of some of the stolen property by the 
appellant five days after the murder was 
committed. That is evidence that he either 
took part in the crime or dishonestly receiv- 
ed the stolen property. But it is not evi- 
dence that any dacoity was committed at 
all, or that he had. an actual hand ig the 
murder. 

Now let us consider the indictment 
against Bhulan ant how far a conviction 
on that indictment can be supported. The 


“charge sheet framed by the Magistrate sets 


forth that the five accused committed 


“dacoity “and in the commission of that 


dacoity the murder of Musammat Gainda 
was committéd by you all jointly and there- 
by committed an offence punishable under 
s.391, Indian Penal Code”. This charge 
sheet is erroneous.» A charge-she&t should 
never contain mere than what it is neces- 
sary for the prosecution to prove. Section 
396 sets forth that if any one of five or more 
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persons, who are jointly committing daco- 
ity, commits murder in so committing 
dacoity, every one of those persons shall be 
punished with death, ete.... It was not 
necessary for the prosecution to prove that 
the murder was committed jointly by all 
the five accused. The defect in the charge- 
sheet ought to have been removed by the 
learned Sessions Judge. We presume that 
he overlooked it. It is much to be desired 
that Sessions Judges, when they receive 
` an indictment, should compare the charge- 
sheet with the section, and, when necessary, 
amend the charge-sheet, using so far as 
possible the words of the section. This 
point is not without its importance because 
Bhulan had consistently pleaded guilty to 
the charge of dacoity, and with equal per- 
sistente has pleaded not guilty to the charge 
of murder. It may well be that he was 
not aware of the terms of s. 396, and that 
if he had been, he would have been con- 
strained to admit that he had taken part 
in the dacoity, and that Maiku had com- 
mitted murder. In thatcase, he would have 
pleaded guilty to an offence under s. 396, 
and under s. 412, Cr. P. C., no appeal would 
have laid at all, except on the matter of 
sentence. But we are not asked to apply 
s. 412. He was not convicted on his plea, 
We do not refuse to hear his appeal. 

Now no doubt Bhulan has admitted that 
there was a dacoity and that he took part 
in it. The question how far a conviction 
can be based on the admissions of the 
accused is one that has never heen thorough- 
ly cleared up in Indian practice. In Eng- 
land the rule is clear. The accused may 
plead guilty and he may be convicted on 
that plea, but no admission, which falls short 
of being a plea of guilty, counts against 
him at all. The rule, that nothing need be 
prowed whichis admitted, is in England 
confined to civil cases. It has no applica- 
tion to criminal trials, But s. 58 of the 
Indian Evidence Act makes no exception of 
criminal trials and the Criminal Courts, as 
a matter of practice, do not insist on every 
fact which is admitted hy the accused being 
proved by the prosecution. But, under 
the proviso, the practice is to inégist on 
proof of all really essential facts. 

In the present case we do not consider 
that either the confession of Bhulan, or his 
plea of guilty in the Court of Session is to 
be accepted as a substitute for proof that 
adacoity did in fact take place. The evi- 
dence proves beyond doubt that there was 
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a robbery with murder, but it does not 
prove that five persons took payt in it so. as 
to constitute uacoity. Consequently, 
Bhulan’s conviction under s. 396 cannot 
stand, nor can he be convicted under s. 395. 
All that is established against him by the 
evidence for the prosecution is the produc- 
tion of the lotas. That proves either that 
he took part in the robbery or that he 
received the stolen goods dishonestly. 
The dishonesty is plain from the fact that 
he hid them in another man's field. ‘If he 
had come by them honestly, he would not 
have hidden them. Section 412 is not 
applicable, because we find that it is not 
proved that there was any dacoity. 

We, therefore, allow the appeal, set aside 
the conviction and sentence of death, and 
convict Bhulan under s. 411, Indian Penal 
Code, of dishonestly receiving two. lotas, 
which had heen obtained by robbery from 
the deceased. In the circumstances, we 
impose the maximum sentence, three years’ 
rigorous imprisonment. 


Z. K. Appeal allowed.. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPBAI, No. 245 or 1924. 
December 19, 1924. 

Present :—Mr. Prideaux, A. J. C. 
KUDAON—<Acccsrp—APPELLANT 
VETSUS 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 201—Causing dig- 
appearance of evidence of crime—Criminal himself, . 
whether liable—Iividence Act (I of 1872), 9. 87—- 
Several accused in Police custody Confessional state- 
ment by one—Similar statements by others—Discopery 
of evidence—All statements, whether admissible. 

Section 201 of the Penal Code does not apply toa 
criminal causing evidence of his own offence to dis- 
appear, but exclusively to another person who screens 
the actual offender. [p. 237, col. 1.] 

Empress v. Ghasia Kewat, 12 ©. P. L. R. Cr. 17, 
Torap Ali v. Queen-Empress, 22 O. 638: 11 Ind. Dec. 
(x. s.) 425, Reg. v. Kashinath Dinkar, 8 B. H.O. R. 
Cr. 126, relied on. 

When a person is said or believed to have himeelf 
committed an offence, he cannot be convicted of caus- 
ing disappearance of the evidence of that offence, 
even though he cannot be convicted of the principal 
offence as well for want of sufficient evidence. [p. 237, 
cols. 1 & 2.] 

Section 27 of the Evidence Act ‘must be very strictly 
construed. [p. 237, col. 2.] 

Where one of several accused in Police custody 
has agrdéed to point outa place, where a fact would 
be discovered in pursuance of his statement to point 


FOL I. C. 1923) 
out that place, the section does not cover similar 
ibd of the other accused in Police custody. 
ibid 

Appeal against an order of the Sessions 
J deo Saugor, dated the 18th September 
192 


Mr. G. L. Subhedar, for the Appellant. 

Mr. G. P. Dick, for ‘the Crown. 
| JUDGMENT.—This .judgment . dis- 
poses of Criminal Appeals Nos. 245 to 249 
_ of 1924, the appellants being Kudaon walad 
Gariba, Nirpatia walad ‘Ganesh, Halka 
walad. Dhansingh, Girdhari walad Behari 
and Mujia walad Param, all residents of 
Mouza Hurain the Saugor District. They 
_ ware committed to the Sessions Court, 


Saugor, on acharge of murder for killing. 


one Damroo Chamar, on the evening of the 
26th June last. 

The learned Sessions Judge, when the 
case reached him, added a charge against 
each accused under s. 201 of the Tndian 
Penal Code. The Judge finds that the 
evidence as regards the offence of murder 
was insufficinet to warrant the conviction of 
the present five appellants. But he has 
convicted them under s. 201 of the Indian 
Penal Code and sentenced each accused to 
four years’ rigorous imprisonment. 


I am of opinion that these convictions 
cannot stand. It has to be remembered 
that the present appellants were said or 
believed'to have committed this murder 
and thereis authority that in sucha case 
the accused cannot be convicted under s. 201 
ofthe Indian Penal Code. ln Empress v. 
Ghasia Kewat (1), Sir Stanley Ismay, J. O., 
held that “s. 201 of the Indian Penal 
Code does not apply to a criminal 
causing .evidence of his own crime to 
disappear but to a person who screens 
‘the actual offender and no question of 
abetment can possibly arise’. ‘The section 
itself seems to me to make it ciear- that 
the above is the correct interpretation of 
the law.” As stated in Torup Ali v, Queen- 
Empress (2) quoting Reg. v. Kashinath 
Dinkar(3) “Section 20land the twofollowing ° 
sections commence with precisely the same 
words thus : ‘Whoaver knowing or having 
reason to believe that an offenc2 has been 
committed.” Now, as there is no law which 
obliges acriminal to give information 
which would convict himself, it is evident 
that ss. 202 and‘203 could not apply to the 


O. P. L. R, Or. 
We 633; 11 Ind. Doe {x. e.) 425 ° 


(a) 12 
(2) 22 
(4) 8B H, C, R. Or 1 
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person who committed that offence, 1. e., ‘the 
offence which he knew had been committed; 
ands. 201 should,...be construed ina similar 
manner. And looking atthe only illustra- 
tion which follows s. 201, it would appear 
that the law was intended to apply exclusive- 
ly to ‘another’......... and that the conviction 
of the accused as accessories to an offence, 
known or believed to have been committed 
by themselves, is illegal.” The learned 
Judges who disposed of Torap Ali v. Queen- 
Empress (2) referred to five separate rulings 
in support of their opinion, and their view 
has been followed in this Court in the case 
in Empress v. Ghasia Kewat (1) already 
referred to. 

Even if I held a contrary opinion, I do 
not think that in the present case the con- 


‘victions under s. 201 could stand. The 


evidence in the case certainly does not 
establish that Damroo was killed, and the 
learned Standing Counsel for the Crown 
admits that on the evidence on record he 
cannot say that Damroo was killed. Again 
there is no reliable evidence that Damroo’s 
body was carried to the spot said to have 
been pointed out by the five accused and 
cremated there. Here we have a case of five 
accused. Kudaon is first said to have confessed 
to the Police and to haveagreed to point out 
the place where the body was burnt. Then 
the other accused did the same thing, and 
all five are said to have pointed out the 
exact spot. Now, in my opinion, s. 27 of the 
Evidence Act has to be very strictly con- 
strued. In a case like the present, where 
one accused has agreed to point out a place 
where a fact would be discovered in pursu- 
ance of his statement to point out that place, 
the section does not cover similar state- 
ments of the other aecused in Police custody. 
Ashes and minute fragments of bones were 
found on the spot pointed out. Buf the 
Chemical Examiner's report states that the 
fragment of bones were too small to be 
identified as hunfan. Therefore, strictly 
speaking, it cannot be said that the point- 
ing out of the burning place by any of the 
accused would establish ‘that a human 
“corpss had been burnt at the spot. It is 
unnecessary to go into the matter further, 
for Lam distinctly of opinion that the 
conviction of the five appellants is not 
warranted either by law or by the evidence 
against them. e 

“The result is that I set aside the convic- 
tion and sentenz2 in the case of each of 
the five appellants and direct that, unless 


“358 
any of them arepeing detained for other 
offences, they be set at liberty. 


N. H. Conviction set aside. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT, 
CRIMINAL APPRAL No. 422 or 1925. 
¿September 15, 1925. 

Present:—Mr. Simpson, A. J. C. 
SHEO SHANKAR AND ANoTHER— 
AccusED—APPELLANTS 
VETSUS 
l EMPEROR— RESPONDENT. 

Crimmal Procedure Code (Act V of 1898), s. 221— 
Charge, form of —Murder, charge of—Penal Code (Act 
XLV of 1860), ss. 84, 825—Assault with lathis—Com- 
mon intention—Grievous hurt. 

The charge-sheet corresponds to the English indict- 
ment, and itis very much more than a mere form. 
An accused person is entitled to be informed with the 
greatest precision whatacts heis said to have com- 
mitted, and under what sections of the Penal Code 
those acts fall. [p. 239, col. 1.] 

A charge of murder should set forth whether the 
blows inflicted were inflicted with the intention of 
causing death, or they were sufficient in the ordinary 
course of nature to cause death and were intention- 
ally inflicted. A'charge under} s. 302, Penal Code, 
should follow the language of s. 300 of the Code, 
which contains the definition of murder. [zbid.] 

Section 300, Penal Code, says nothing about delibera- 
tion or previous preparation. It speaks only of 
intention and knowledge. Ifthe act by which death 
is caused is done with the intention of causing death, 
the offence is murder, unless it falls within the excep- 
tions. [p. 240, col. 1.] 

The causing of grievous hurt must be regarded as 
the intention of those who use lathis for the purposes 
of s. 34, Penal Code. [p. 239, col. 2.] 

Criminal appeal against an order of ‘the 
Second Additional Sessions Judge, Luck- 
now at Unao, dated the 13th July 1925. 

Mr, G. H. Thomas, for the Appellant. ` 

The Government Pleader, for the Re- 
spondent. 

JUDGMENT.—Fovfrteen persons were 
tried at one trial on a charge under s, 147 
and s. 302-149, Indian Penal Code. There 
was also a charge of grievous hurt, al- 
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though the section was not quoted. Twelve * 


of them were acquitted by the learned 
Sessions Judge, but the two appellants 
were convicted. One of.them, Sheo Shan- 
kar, was convicted under s. 304, and sen- 
tenced tofive years’ rigorous imprisonment, 
The other, Ganga Din, was convicted under 
. 8,325, and sentenced to three years’ rigorous 
imprisonment, They have appealed,- 
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There was a dispute about a matter of 


25 or 30 bighas of land, the property of 
Raghubar Kurmi of village Rojhai, who 
died on 24th October 1924. Two people 


claimed this land. One was Khushal the 
complainant in thiscase. It is his son Per- 
meshwar who has been killed and it is his’ 
other son Baij Nath whothas sustained griev- 
ous hurt. The other claimant is Jagannath, 
the father of Sheo Shankar the first appel- 
lant. They are all Brahmans. The second 
appellant, Ganga Din, isa barber by caste. 
He was one of the labourers who were 
cutting the crop on behalf of Sheo Shankar 
on part of the disputed land. 

The prosecution story is that Jagannath ' 
and Sheo Shankar, with eight or nine 
labourers, were cutting this crop early on 
the morning of the 20th March 1925. 
Khushal and his.two sons Parmeshwar and 
Baij Nath came upon them accidentally, 
and protested, whereupon Sheo Shankar 
and his friends called out a concealed 
party armed with lathis, and assaulted 
Khushal and his sons. The earliest report 
was made by Sheo Shankar appellant 
himself. This was about 10 a. m. Khushal 


_and his sons, who had been rather knocked 


about, never went to the thanaatall. It 
was only when the Sub-Inspector got news 
that Parmeshwar was dying that he went 
to the spot, and obtained areport of the 
occurrence from Baij Nath. By the time 
he got there Parmeshwar was dead. 

For the defence it was admitted that 
Sheo Shankar and Jagannath were cutting 
a crop with anumber of labourers when 
Khushal and his sons came up. But they 
denied that there was any party in 
ambush, and they said that they struck 
Khushal and his sons in exercise of the 
right ‘of private defence, the crop which 
they were cutting being their own. 

The learned Sessions Judge came to the 
conculsion that no unlawful assembly and 
no riot was proved. He held that Sheo 
Shankar was within his rights in cutting 
the crop, so that he and his party could 
not constitute an unlawful assembly, as he 
disbelieved the prosecution evidence that 
Sheo Shankar’s party comprised nineteen 
persons. He further found that it was not 
proved that it comprised the five necessary 
to constitute an unlawful assembly. He 
said:— 

“All that can be taken to have been 
proved ¿is that Khushal and his two sons 
on one side, and‘Sheo Shankar and Jagan. 
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nath with some of the labourers on the 
other side, happened to meet inthe field 
and fell info a fightin which Ganga Din 
accused took part on the side of Sheo 
Shankar.” 

On the finding he acquitted all the ac- 
cused on the charge under s.147. Conse- 
quently the charge under s. 302/149 fell 
to the ground, . 

But he came to the conclusion that Sheo 
Shankar had struck the fatal blow, and he 
convicted him of culpable homicide with 
respect to the killing of Parmeshwar. Baij 
Nath had a tooth dislocated, which reckons 
as grievous hurt. The learned Sessions 
Judge convicted Ganga Din in respect of 
this injury. From these convictions Sheo 
Shankar and Ganga Din appeal. 

Both the Magistrate and the Sessions 
Judge have been careless with regard to 
the charge-sheet. I desire to call the 
attention of Criminal Courts to the import- 
ance of drawing upa charge-sheet properly. 
The charge-sheet corresponds to the Eng- 
lish indictment, and itis very much more 
than amere form. An accused person is 
entitled to be informed with the greatest 
precision what acts he is said to have com- 
mitted, and under what sections of the 
Penal Code these acts fall. In the present 
case, the Magistrate drew up a charge-sheet 
in which he set forth sufficiently the 
object of the lawful assembly. It was an 
adequate charge under s, 147 of the 
‘Indian Penal Code. But when he came to 
the killing of Parmeshwar, and the causing 
of grievous hurt to Baij Nath, all that he 
said was, 

“In persuation (pursuance ?) of the com- 
mon object, administered lathi blows to 
Khushal, Parmeshwar and Baij Nath, re- 
sulting inthe death of Parmeshwar and 
grievous injury to Baij Nath.” 

This was not a proper charge of murder, 
which should have set forth whether the 
blows inflicted on Parmeshwar were in- 
flicted with the intention of causing his 
death, or that they were sufficient in the 
ordinary course of nature to cause death 
and were intentionally inflicted. A chargé 
under s. 302, Indian Penal Oode, should fol- 
low the language ofs. 300, Indian Penal 
Code, which contains the definition of 
murder. The charge sheet also omits to 
quote s, 325 of the Code. 

The learned Sessions Judge did not 
amend this charge-sheei as he ought to 
‘have done, and when he acquitted under 
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s. 147, he omitted to frame a fresh charge 
under ss. 304 and 325 against Sheo Shankar 
and Ganga Din respectively. This error, 
however, is not fatal. It is the practice 
of Courts, where there has been a riot and 
where there are charges of other offences 
under s. 149, Indian Penal Code, to convict 
of those other offences even where s. 149 
is discarded. 

I pass now to the convictions themselves. 
The conviction of Sheo Shankar proceeds 
largely on his own admission that it was 
he who struck the blow which killed Par- 
meshwar. That statement was made before 
the Committing Magistrate in these words: 

“When I turned towards them Parmesh- 
war struck a lathi on my head, and that 
Khushal struck another lathi on my back. 
I also struck a lathi on Parmeshwar," e 
- The medical evidence shows that Par- 
meshwar had only two injuries, one on 
the head and one on the back of the right 
side. Death was caused by the blow on the 
head. The admission, therefore, is sulfi- 
cient proof that Sheo Shankar caused the 
death of Parmeshwar. 

There is no actual finding that Ganga 
Din struck the blow that dislocated the 
"tooth of Baij Nath.. The reasoning of the 
judgment is confused at this point. Appa- 
rently s. 149 was stillin the mind of the 
learned Sessions Judge. 

His findings of fact are actually these. 
Sheo Shankar struck the blow that caused 
death. It is not proved who struck the 
blow that caused grievous hurt, but Ganga 
Din took part in the fight, and must be 
‘held responsible for that blow. 

This is wrong. There is no presumption 
that Ganga Din struck that blow. But the 
conviction stands. Ganga Din is liable 
under s. 34 for all that was done in further- 
ance of the common intention of all, and 
grievous hurt, as has frequently been held, 
must be regarded as the intention of those 
who use lathis. Gemga Din is just as res- 
ponsible for the injury which killed Par- 
meshwar as he is for the injury which 
caused grievous hurt to Baij Nath. But 
for both of these, the proper conviction 
is under s. 325, and ‘this is the section 
under which he has been convicted. The 
sentence is not too severe. I dismiss Ganga 
Din's appeal. 

As regards ‘Sheo Shankar, the ® offence 
committed was prima facie murder. The 
learned Judge has held otherwise on 
the ground that no deliberation and pre- 
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vious preparation by the accused persons 
for committing the act has been even 
attempted to be proved. But s. 30, Indian 
Penal Code, says nothing about deliber- 
ation or previous preparation. It speaks 
only of intention and knowledge. The 
learned Judge goes on, 

“The question then narrows itself to this 
whether in the quarrel shown to have 

_ arisen only on the spur of moment, Sheo 
Shankar and Ganga Din intended by their 
acts to cause the death. of Parmeshwar.” 

This shows how far astray the learned 
Judge has gone by omitting to refer to 
a. 300. Ifthe act by which death is caused 
ia done with the intention of causing death 
the offence is murder, unless it falls with- 
in the exceptions. He then goes on to say, 
and rightly, that the intention must be 
gathered from the nature of the physical 
‘act committed, that is to say, that, whoever 
struck this blow must be taken to have 
intended the injury which he actually in- 
` flicted. This is correct. The case is one 
similar to Illustration © ofs. 300. Even if 
there.was no intention to cause death, the 
killing of Parmeshwar is still murder, un- 
less it falls within one of the exceptions. 
The learned Sessions Judge then refers to: 
- Emperor v. Mahabir (1). That case is author- 
ity for saying that if there is a joint assault 
by two or more persons using lathis, in 
which a fatal blowis struck, but it is not 
. proved who struck it, all the persons con- 
cerned can be convicted of culpable homi- 
cide on the ground that they knew that 
their act was likely to cause death, but not 
of murder, âs regards Sheo Shankar, 
therefore, that ‘section has no application 
and unless he comes under some exception 
he ought to have been convicted of murder. 
But there is no appeal on behalf of Govern- 
ment. The case may fairly be said to fall 
unger Exception (4), and the coviction may 
be accepted, 


It has been urged eon behalf of both 
‘appellants, indeed this was the main defence 
taken, that they hada right of private de 
fence, and there are remarks in the judg- 
ment which would support such a view. 
Butmy finding is that they had no such 
right. Sheo Shankar on one side set upa 
Will by Raghubar. Khushal, on the other 
side, set up another Will. The case is be- 
fore the*Revenue Courts in a mutation pro- 
ceeding. It may be that the appellant’s 


(1) 19 Ind. Cas. 497; 16 O. C. 19; 14 Cr. LJ, 241. 
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Will is registered while Khushal’s Will 
is not. It may be that the appellant 
is a nearer relation to Raghwbar. I have 
nothing to do with all that. These are 
matters for the Civil Court. The point is 
that neither party was in possession. Con- 
sequently when the appellant, Sheo Shankar, 
went to cut the crop in Raghubar’s field 
he was taking possession. If the other 
party to the controversy tried to prevent 
him doing so, the two parties were on a 
level. There was no right of private de- 
fence on either side. For these reasons I 
dismiss both appeals, 


N. H. Appeals dismissed. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 330 or ‘1923. 
November 12, 1923. 
Present :—Mr. Justice Scott-Smith. 
SAMUNDAR AND orgers—Convicrs— 
APPELLANTS 
VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 71, 363, 364, 365 
-Criminal Procedure Code (act V of 1898), s. 35— 
Kidnapping in order. to hold kidnapped person to 
ransom --Ojfence—- Two persons kidnapped in course of 
same lransaction—Separate offences—Separate sen- 
tences, legality of. 

Section 364 of the Penal Code provides for the case 
of a kidnapper whose object is that the person 
kidnapped may be murdered or may be so disposed 
ofas to be put in danger of being murdered. The 
section is not applicable where the object of the 
kidnapper is to hold the kidnapped person to ransom. 
In such a case ihe kidnapper can be convicted pro- 
perly either under s. 363 or s. 365 of the Penal Code, 
[p. 241, col. 1.] 

Where two persons are kidnapped in the course of 
the same transaction, there are two distinct offences 
of kidnapping and it is lawful to award separate 
sentences for each offence although it is not necessary ° 
that the sentences should run consecutively. [ibid.] 

Criminal appeal from an order of the’ 
Magistrate First Class, exercising enhanced 
powers under section 30, Criminal Procedure 
Code, Mianwali, dated the 12th February 
1928. 
< Mr. M. S. Bhagat, for the Appellants. 

The Government Advocate, for the Re- 
spondent. 

JSUDGMENT.—The appellants along 
with three other persons of whom one 
Sadhu Khan was represented at the hear- 
ing by Mr. Shamair Chand and the two 
others Salim Khan and Khan Mir have 
appeafed through Jail, have been con~ 
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victed by a Magistrate invested 
s. 30 powerg, at a joint trial, of kid- 
napping Nihal Chand and Jiwan Das 
under s. 364 of the Indian Penal Code. All 
the appellants have been sentenced to seven 
years’ rigorous imprisonment. for each 
offence and the sentences of all of them 
except Muhammed Khan have been ordered 
to run consecutively. In .the case of 
Muhammed Khan the Magistrate has on 
account of his youth ordered that the 
sentences should run: concurrently. The 
appela have also been sentenced to 


Mr. M.S. Bhagat who appeared for the 
appellants in Criminal Appeal No. 330 of 
1923, has discussed the evidence at length 
and has urged that it is insufficient for 
the purposes of proving that his clients 
took part in the kidnapping of the aforesaid 
two persons. 

I have carefully considered the evidence 
and, in my opinion, there can be no doubt 
that all the six appellants have been rightly 
found guilty of these offences. 
other matters which call for consideration 
are (1) whether they can be convicted sepa- 
rately of two distinct offences committed 
in the: same transaction; (2) whether the 
. convictions should be unders. 364o0r some 
other sections of the Code; and (3) whe- 
ther the sentences passed are appropriate: 

Section 364 of the Indian Penal Code 
provides for the case of a kidnapper whose 
object is that the’ person kidnapped. may 
be murdered or may be so disposed of as to 
be ‘put in danger of being murdered. The 
learned Government Advocate frankly ad- 
mits that the object of the kidnappers in the 
present case was to hold the kidnapped per- 
son to ransom. Under similar circumstances 
the Chief Court, Lower Burma, held in 
the case of Po Lanv. Emperor (1) conviction 
under s. 364 of the Indian Penal Code was not 
ee It is clear, however, that the appel- 
ants can properly be convicted either under 
s. 363 ors. 365 of the Code. As regards the 
first point Iam of opinion that the offences 
of kidnapping Nihal Chand and Jiwan Das 
were distinct and tat it is lawful to award 
separate sentences for each offence. At the 
same time the offences were committed in 
the same transaction and, therefore, Ido not 
think it ‘was necessary to order that the 
sentences should run consecutively. Muham- 
mad Khan, appellant, is a boy of only 16 


ko) ka Ind. Cas. 167; 6 L. B. R. 160; 14 Or, L. J? 167; 
p Bur. L T. 77, 
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with. 


The only | 


. accused his mid-day meal. 
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years of age and I think that some reduc: 
tion in his sentence is necessary. - 

I accept the appeal so far as.to order that 
the sentences in the case ofeach of the 
appellants shall run concurrently and as 
regards Muhammad Khan I reduce the sen- 
tence to one of four years’ rigorous im~ 
prisonment. The fines as imposed are main- 
tained except in the case of Muhammad 
Khan where it is remitted. 

Z. K. Appeal partly accepted. 





 OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No, 437 or 1924. 
September 18, 1925. 

Present :—Mr. Simpson, A. J. C. 
CHAINU—Prisonar—APrELLANr 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 800, Excep. 1, 
302— Wife found by husband sitting ‘with lover— 
Death caused by husband—Grave and sudden provoca- 
tion—Offence. 


Accused’s wife left her house after giving the 


She went toa grove and 
there met her lover. The accused after finishing his 
meal took up a banka and went in search of his “wife, 
He found her sitting with her lover and killed her 
with the banka : 

Held, that the provocation although grave was not 
sudden so as to deprive the accused cf his self-control 
and that Excep.1 to s. 360 of the Penal Code did not, 
therefore, apply and the accused was guilty of murder. 
[p. 242, vol. 1] 

Criminal appeal against an order of the 
Sessions Judge, Hardoi, dated the 21st July 
1925 

The Government Pleader, for the Re- 
spondent. 

- JUDGMENT.—Chaiou, 24, appeals 
from a conviction under s. 302, Indian 
Penal Code, of murder and a sentence of 
transportation for life? The deceased is his. 
wife Musammat Mula. She had a lover 
named Kanhai Brahman. She left the 
house on the L5th of April. after giving her 
husband his mid-day meal. Shewentto a 
groveand there she met her lover Kanhai. 

The accused finished his meal, took up a: 
banka and went in search of his wife. He 
found her sitting with Kanhai and he killed 
her with the banka. He says that they were 
actually having sexual intercourse but there 
is no evidence of this. It is denied by 
Kanhai, and what is more to the point, it 
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is denied by Mula's daughter Ketakia, a 
girl of nine years old. She was believed 
by the Court.of Trial. It is alsoto be noted 
that the woman had her infant daughter 
with her, which makes it less likely that 
sexual intercourse took place. The accus- 
ed also at one time made a suggestion that 
he took the banka with him for the purpose 
of cutting wheat, but he did not take the 
trouble to repeat this in the Sessions Court. 
There seems to be no doubt that he took it 
for the purpose of murdering his wife. I 
agree with the learned Sessions Judge that 
the provocation was not grave and sudden 


so as to deprive the accused of his self-con-" 


trol, and that Excep.1 of s. 300 does 
not apply. I, therefore, dismiss the appeal 
and uphold the conviction and sentence. 
Tragsportation, however, isa severe punish- 
ment inacase of this kind. It appears 
that the wife was caught in the act with 
Kanhai more than once before, and that 
the accused had had to pay. a fine to the 
caste. When he found her with her lover 
after all this, the provocation was certainly 
grave, The exception does not apply, but 
1 direct that the record be sent to Govern- 
ment with a recommendation that the 
sentence be reduced. 

Z, K. i Sentence reduced, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision No. 183 or 1925. 
September 11, 1925. 

Present :—Mr. Findlay, Officiating J. C. 
MAHADEOSINGH—<Accusep—APPLicant 

versus 


6 EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1894), s. 342— 
Examination of accused, object of-—Cross-examination 
of accused, legality of —Censultation between several 
accused, whether permissible—Penal Code (Act XLV of 
1860), s. 228—Interruption to judicial proceeding, what 
amounts to. 

There is no provision of law under which two 
persons who are being tried jointly for the same 
offence are debarred from making a consulted state- 
ment in their examination under s. 342 of the Cr. P. C. 
[p. 243, col. 1] 

The object of the examination of an accused person 
under the provisions of s. 342 of the Cr. P. G. is to 
enable the accused in his own interests to give an 
explanation of the circurfistances appearing in the 
evidence against him. It is not open to the Court to 
examine an accused person for the purpose of filling 
up gaps in the evidence for the prosecution. An exa- 
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mination of an inquisitorial nature is both improper. 
and illegal. The examination of the accused must 
not be conducted in the manner of e#oss-examination 
of an adverse witness by Counsel. Such examination. 
seriously prejudices the accused in his defence and 
vitiates the trial. |p. 243, col. 2.] te 

Obiter dictum :—For a conviction under s. 228 of 
the Penal Code there must be intentional interruption - 
to the Court. The mere fact that two persons who are 
being jointly tried for the same offence consult 
together in Court before making their statement in 
Court does not amount to an interruption in the pro~ 
ceedings of the Court and is not, therefore, an offence 
under s. 228 ofthe Code. [p. 243, col. 1.] 


Application for revision against an order 
of the Additional Sessions Judge, Nagpur. 
Mr. S. Y. Deshmukh, for the Applicant. 


ORDER.—The applicant Mahadeo 
Singh was convicted of an offence 
under .s. 500 of the Indian Penal Code 
and sentenced to one year’s simple im- 
prisonment and a fine of Rs, 100 or in 
default to undergo simple imprisonment 
for three months, by the First Class Magis- 
trate, Nagpur. The co-accused of his, Chhit- 
than, was similarly convicted in the same 
trial and sentenced only to a fine of Rs. 200 
or in default six months’ rigorous imprison- 
ment. The present applicant appealed to 
the Court of the Additional Sessions Judge, 
Nagpur, and the Additional Sessions Judge 
maintained the conviction but reduced 
the sentenced to one of four months’ simple 
imprisonment only. 


The case against the applicant, as also 
against the co-accused Chhitthan, was that: 
a caste panchayat was held at Powni on the 
13th of August 1924 and they had defam- 
ed the complainant P. W. No. 1 Sukhdayya, 
a widow of 40 years of age, by alleging and 
taking an oath tothe effect that they had 
seen her having intercourse with one 
Chacha in a certain nala. The defence of 
the present applicant in the Magistrate's 
Court was that the incident was true, and 
he'admitted further having made the state- 
ment before the panchayat, Apparently, 
Exception (8) of s. 499, Indian Penal Code, 
was the main stay of defence. 


The first point urged on behalf of the 
applicant is that the Magistrate's examina- 
tion of the accuséd was an illegal and 
improper one. In the initial portion of his 
judgment, which portion I may say inci- 
dently contained much irrelevant matter, 
which should not have found place therein, 
the Magistrate states that when he was 
examining the first accused he found that 
the two accused were exchanging remarks. 
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He accordingly removed the second accused 
from the Uourt and examined the first 
accused in? his absence. I may say that 
I am aware of no authority for such an 
exceptional curious method or procedure. 
The report the Sub-Divisional Magistrate 
has submitted showing cause against the 
presasat application for the conviction 
being upheld, suggests that the removal of 
the co-accused from the dock in the cireum- 
stances alleged was justified, as the conduct 
of the two accused clearly amounted to an 
offence under s. 228, Indian Penal Code, 
and the course which the Magistrate took 
of removing one of the accused while the 
other was examined, was a more simple 
and correct one. 

Now in the first place, Iam not aware 
of any provision of law under which two 
co-accused on trial for the same crime are 
debarred from giving a consulted statement 
in their examination. It would have been 
equally open to each of the accused to say 
“I decline to make any statement; my 
Counsel will make an oral statement, or 


file a written statement on behalf of us ` 


jointly.” Such a course of action would 
undoubtedly have been lawful on the part 
of the accused and I fail to see that the 
-course the accused attempted to follow, was 
in reality an illegal and improper one. In 
this connection the essential purpose of 
s. 342 of the Cr. P. CO, must be kept in mind. 
The vital principle underlying it is that 
the accused is only examined in order to 
enable him to explain any circumstances 
appearing against him. I may add inci- 
dently that there is no reason to believe that 
either of the accused could possibly have 
been convicted ofan offence under s. 228, 
Indian Penal Code. For aconviction under 
that same provision of law there should be 
an intentional interruption to the Court, 
and the action of the accused inthe Magis- 
trate’s Court does not reasonably suggest 
such intention and would appear undoubt- 
edly to have been taken in good faith in 
their own interests, cf. In re Surendra 
Nath Banerjea (1). 

I now come to the actual nature of the ex- 
amination of the accused No. 1, that is the 


present applicant, in the absence of his co- . 


` accused. He was subjected by the Magis- 
trate toa detailed and searching examina- 
tion as regards the act of fornication 
which he alleged he had witnessed. Asa 


1) 10 0. W, N. 1062 at p. 1065; £ Or. I, J. 210; 
E RAN 3 i 
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glance at the said examination will show, 
it was conducted in the way in which the 
cross-examinatinn of a hostile witness 


_might conceivably be carried through. 


“The purport and the matter of the exami- 
nation were only too obviously in direct 
conflict with the letter and the spirit 
‘of s. 342, Cr. P. C. It seems necessary even 
at this time of day to emphasise the under- 
lying purpose of an examination of an 
accused under s. 342; that purpose should 
be sufficiently clear from the wording of 
the section itself yet many Magistrates 
seem tunable to appreciate it. The object 
ofthe provision is to enable the accused 
in his own interests to give an explanation 
of the circumstances appearing in the evi- 
dence against him. It is not competent 
for the Court to examine the accused for 
the purpose of filling up gaps in the 
evidence for the prosecution, cf. Yasin 


v. Emperor (2) and Basanta Kumar 
Ghattak v. Empress (8). An examination 
of ‘an inquisitorial nature such as 


occurred in this case is undoubtedly both 
improper and illegal. It has again and 
again been pointed out that an examination 
of an accused under this section cannot, 
and must not, be conducted in the manner 
of eross-examination of adverse witness by 
a Counsel, cf. Hurry Churn Chuckerbutty 
v. Empress (4). Thus the law does not 
contemplate that the examination of the 
accused should be in the way it was in 
the present case. 

In the present case the Magistrate 
doubtlessly acted with the best of motives, 
but this procedure showed a total disregard 
of the provision of the Cr. P. C. referred 
to. Itis perfectly obvious that, in arriving - 
at the conclusion he did, he was largely 
influenced by the discrepancies and con- 
tradictions, which he extracted from the 
examination of the two accused in the’ way 
he indicated. Notonly so, but it is clear 
from his judgmentethat he made the accus- 
ed demonstrate the alleged position of the 
-guilty couple who were said to have been 
observed in the act of fornication. This 
-procedure of the Magistrate has, needless 
to say, Vitiated the whole trial. It wasso 
diametrically opposed to the words and 
spirit of s. 342, Cr. P. C., that it cannot by 
any stretch of reasoning, be regarded asa 
mere irregularity, it was on the econtrary 

(2) 28 O. 689; 5 O. W. N. 670. 


(3) 26 O. 49; 13 Ind. Dec. (N. 8.) 635, 
(4) 10 Cal. 140; 13 C. L. R. 358; 5 Ind. Dec. (x. s.) 96, 
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an illegality .which cut at the very basis (4)—Preliminary order—Dispossession for more than 
of the trial 4 two WE a Ka sun pan, whether can be satene. 
: ag : —Magi. dut ~ iminar 

There is a further reason why this pre- jAlagistrates, duty of, before passing preliminary 


sent trial was also an illegal one. On the Section 145 (4) of the Or. P. O. makes it incumbent 
29th of April 1925 three witnesses who, the on the Magistrate to decide which of the parties was 


: A . in possession on the date’of the preliminary order and 
accused hoped, would be present w ithout the proviso only applies if any other party had been 


ping A Lagan ee paler Sk forcibly fli- poseoagad within two months thereof, 
absent and an application was made ior [p. 244, co 2.) 

them to be summoned at this late stage. is Ths presumption of Podesi in ur of z y 

: icular party raised under the proviso of s. 

It was, undoubtedly, open to the Magistrate does not arise if the party has been out of possession 
to have refused a further adjournment, but for more than two months previous to the date of the 
instead of doing this he proceeded to ex- preliminary order. [p. 245, Gol. 1.] 

amine the two accused further as to what The fact that proceedings were first started under 


i : > : s. 107, Cr. P. C. and the Magistrate came to the con- 
these witnesses would be likely to state and clusion that proceedings under s. 145 would be more 


the like. Such an examination of the suitable after a long time, would not extend the time 
accused once more, was wholly opposed to under the proviso. [ibid] | 
the provisions contained in s. 342, Cr, P. C., Though it is competent to a Magistrate to rely on 


mere Police report in order to pass a preliminary 
cf. Emperor v. Bhut Nath Ghose (5). order under s. 145, Cr. P. C., if he came to the con- 


It @annot be too clearly understood by  gusion that there isan imminent danger of a breach 
Magistrates that it is not permissible for of the peace, it is advisable that the Magistrate should 
them to conduct an examination of the have and carefully scrutinize other evidence before 
accused in the way which was followed in Passing sn Ore ader d Las of the Or: pa misan ok 
the present case, I may add that the evi- fo be discouraged. [ibid ] 
dence of some of the three witnesses Application for revision of an order of 
whom the accused desiredto havesummon- the Sub-Divisional Magistrate at Kamptee, 
ed, would appear to have been highly perti- dated the 25th March 1925, in Criminal Case 
nent. Oneof these Ramnarayan Kalar(D.W. No. 905 of 1995. : 

No. 1) in the first trial of the case then gave Mr. P. Lobo, for the Appellants. 
evidence that the complainant had admit- Mr. A. V. Wazalwar, for the Respondent. 


ted the allegations against her. The pre- : $ 
sent trial was, therefore, undoubtedly an ORPEE: = apoeni Nago, Pama 
illegal one and the only question which es an an eats y $ a Eer 
remains is whether I should order a re-trial. ° oe order under s. pete Eo ess passe 
After examining the evidence in the Di avour of the non-applicant by the Sub- 
case it seems to me one in which matters T Hoes oal Pon th ; 
are very evenly balanced, and I have come pave heard Counsel tor the non- 
applicant in the first instance, and do not 


to the conclusion tbat the interests of ; 
justice do not call fora re-trial. The con- ao it ia to ag er el for 
viction and sentence appealed against are | SP icants to reply. ae, facie Tam 
dingly reversed and the applicant is 11 fu agreement with the order, dated the 
jaga 1 6th of May 1925, of Hallifax, A. J. C., passed 
acquitted. when he admitted the present application. 
Admittedly, Atmaram had been in posses- 
sion of the house in question since the 
3lst of October 1924. The preliminary 
——— e -~order under s.. 145 was passed on the 4th 
~ of February 1925, or more than three months 
< later, and it seems to me prima facie, 


therefore, that that order was wrong and 
NAGPUR JUDICIAL COMMIS- . illegal. Sub-s. (4) ofs. 145, Or. P. C., makes 


2.0K. Application accepted. 
(5) 7 0. W. N. 345. 


SIONER’S COURT. it incumbent on the Magistrate to decide 
CrmmnaL Revision No. 92 or 1925. which of the parties was in possession on 
July 6, 1925, the day the preliminary order was passed 
Present:—Mr. Findlay, Officiating J. O. and the proviso only applies if any other 
NAGO AND OTHERS PLAINTIFFS— party had been forcibly dispossessed with- 
APPELLANTS in two months thereof. The decision in 

versus Sheoraj Singh v. Emperor (1) in reality 


TMARAM—Duranbant—Non-AppLicanT. (1) 19 fnd. Cas. 319; 11 A. L. J. 305; 14 Or. Li dy 
Toe Procedure Code (Act V of 1898), s. 145 (1), aoe a8 r 


[b] L o. 1998} 
gives the non-applicant no help whatever. -© 
> I have ajso been referred to the de- 
cision of Kotwal, A. J. U., in Sesharao 
Nagorao Patil v. Emperor (2). 
cision merely laid down that the condition 
precedent authorizing a Magistrate to issue 
an order under s. 145(1), Or. P. C., is that 
he should be satisfied that a dispute likely 
to cause a breach of the peace exists, and 
the fact that the complaint shows that the 
complainant was out of possession for over 
two months does not vitiate the proceedings 
under s. 145. Iso far concur with the said 
-decision that the proviso merely recites a 
circumstance under which a presumption 
of possession may be- made in favour of 
the disputants, This presumption, however, 
could not clearly arise in the present case, 
as over three months had elapsed on the day 
the preliminary order was passed. On the 
evidence on record and indeed on the very 
case on which the non-applicant came to 
Court, the Magistrate was bound to hold 
that the applicants werein possession and 
the whole order was wrong and illegal and 
in contravention of the provisions of s. 145 
(4), Or. P. O. 


I need hardly point out that the fact 


that the Magistrate took some 24 months’ 


to discover that the case could more suit- 
` ably be dealt under s. 145 than under 
s. 107, Cr. P. O., cannot in any way lead to 
an extension of timeunder the proviso to 
the sub-section quoted. I may add that I 
concur with Hallifax, A. J. ©., in thinking 
that in any event’ there was a failure to 
prove that there was an imminent danger 
of‘'a breach of the ‘peace. I am aware of 
the decision in Khosh Muhammad Sirkar 
y. Nazir Mahomed (3), where it was held 
that the Magistrate could rely on the Police 
report in this connection, but ordinarily 
it would be well for Magistrates to care- 
fully scrutinise the evidence in this con- 
nection in this class of cases. There is 
far too great a tendency amongst private 
individuals to file applications under s. 145, 
or under s. 107, Cr, P. O., simply as a first 
move which’ they imagine may put them 
in an advantageous position in the sub- 
sequent civil litigation as against the 
party with whom they are at loggerheads. 
‘This misuse of these provisions of law re- 
quires to be discouraged, and I certainly 


(2) 44 Ind. Cas. 972; 19 Or. L, J. 44 


4, 
»  @) 83,0, $52; 9 U. W. N. 1060; 2 C. L. J, 250392 Or, 
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think that the present case is'one of the 
kind in question. 

The order, in short, of which revision 
is sought, was not only illegal but was, in 
my opinion, uncalled for in the circum- 
stances of the case. The said order is, 
therefore, set aside and the application of 
the non-applicant Atmaram dated the 8th 
of November 1924 is dismissed, 

G. R. D. Application dismissed. 





BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR Revision NG, 304 
oF 1924. 

February 11, 1925. . < 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
Inre BHAU VYANKATESH 
CHAKORKAR—-PETITIONER. 

Criminal Procedure Code (Act V of 1898), ss. 195 (0), 
476—Penal Code (Act XLV of 1860), ss. 465, 467—~ 
Document produced in proceeding—Forgery—Com- 
plaint by Court, whether necessary. 

The language of s. 195 (c) of the Cr. P. C. is wide 
enough to include any document produced or given in 
evidence in the course of a procseding, whether pro- 
duced or given in evidence by the party who is alleged 
to have committed the offence or by any one else. 
The intention of the Legislature in the framing of 
the section was to give authority only to the Court 
in which a proceeding was pending to file a complaint 
in respect of documents which were produced or given 
in evidence before it. [p. 247, col. 1.] 


Criminal application against an order of 
the First Class Magistrate, Pandharpur, 
confirmed ‘on appeal by the Additional 
Sessions Judge, Sholapur. 

Mr. P. B. Shingne, for the Petitioners, 

Mr. D. R. Manerikar, for the Complain- 
ant. . 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 

7 JUDGMENT. 

Macleod, C. J.—The four petitioners 
apply to this Court for revision of an order 
passed on April 23, 1924, by the First Class 
Magistrate of Pandharpur holding that it 
was competent to him, on the complaint 
of the opponent, Shahabuddin Babaji, to 
take cognizance of some of the offences 
referred to in s. 195 (e) of the Cr. P. GO. and 
that a complaint in «writing under s. 476 
was unnecessary. The Additional Sessiong 
Judge rejected the petitioners’ application 
for revision on October 13, 1924, 


246: 
“The second petitioner owned a house at 
Pandharpur which was sold by a registered 
sile-deed on Octoher 28, 1920, to one Ibra- 
him Babaji, younger brother of the com- 
plainant; On March 2%, 1921, Ibrahim 
Babaji brought a suit (No. 295 of 1921) 
against the second petitioner in the Court 
ofthe Subordinate Judge at Pandharpur, 
for possession of a portion of the house. 
The second petitioner put in a written 
statement, stating that the house was given 
by him to his wife, Chandrabhagabai for 
maintenance during her life-time by a 
kararnama dated December 11, 1919. The 
kararnama was written by the petitioner 
No. 1, and was attested by petitioners Nos. 
3 and 4. In thesame proceeding Chandra- 
bhagabai appeared by a Pleader and applied 
that she should be made a party to the suit. 
The petitioners contend that the effect of 
what then happened was that the karar- 
nama was produced in these proceedings 
by Chandrabhagabai’s Pleader and shown 
to the Presiding Judge. Sometime there- 
after proceedings were instituted against 
petitioner No. 1 under s. 110, Or. P: O., in 
the Court of the Sub-Divisional Magistrate 
at Pandharpur; the kararnama was produc- 
ed there and markedas Ex. 18 in the case. 
In Suit No. 295 of 1921, a summons was 
issued by the Subordinate Judge at Pan- 
dharpur to the Sub-Divisional Magistrate 
to produce the kararnama in Court on 
December 7, 1922; it was accordingly sent 
with a clerk to the Subordinate Judge’s 
Court on January 22,1923; and it bears an 
endorsement of the clerk. In obedience to 
another summons of the Subordinate 
Judge's Court the Sub-Divisional . Magis- 
trate again sent the kararnama to that Court 
on July 26; 1923, and the Court subsequent- 
ly ordered it to be exhibited. On July 18, 
1993, Shahabudin Babaji filed a complaint 
in-the Court of the First Class Magistrate 
at Pandharpur, and charged the petitioners 
with offences under ss 465 and 467, Indian 
Penal Code, alleging that the kararnama 
was forged. The petitioners thereafter pre- 
sented an application to the First Class 
Magistrate contending in effect that the case 
-was governed by s. 195, Or. P. C., and that 
he could not take cognizance of the alleged 
offences in the absence of a complaint in 
writing under s. 476. The application 
was dismissed. Thee learned Additional 
Sessions Judge was thereupon moved by 
two separate petitions ; he dismissed one of 
them for default, and decided the other on 
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the merits, holding that a ‘complaint under 
s. 476 was not necessary. | 

The main ground on which the petition- 
ers’ Pleader argued the case before us was 
that the kararnama was produced in the 
proceedings under s. 110, Cr. P. C., and 
consequently, the first petitioner, who was 
a party to that proceeding, could not be 
prosecuted for having forged the document 
except on the complaint of the Sub-Division- 
al Magistrate. We agree with the Addition- 
al Sessions Judge that the document was 
not “produced or given in evidence” within 
the meaning of the terms of s. 195 (c), Cr. 
P. C., in Suit No. 295 of 1921. But we do 
not agree with him that the document was 
not “produced” in the proceedings under 
s. 100, Or. P. ©. The kararnama was pro- 
duced and marked there as Ex. 18, and was, 
therefore, givenin evidence in those pro- 
ceedings. Section 195 (1) (c) is as follows: — 
: “No Court shall take cognizance .of any 
offence described in s. 463 or punishable 
under s. 471, s. 475 or s. 476 of the same 
Code, when such offence is alleged to have 
been committed by a party to any proceed- 
ing in any Court in respect of a document 
produced or given in evidence in such 
proceeding, except on the complaint in 
writing of such Court, or of some other 
Court to which such Court is subordinate.” 

The Government Pleader would have us 
read into the section some such words as 
“by such party or by a witness on his 
behalf.” On this point the Additional 
Sessions Judge said :— 
. “This brings me to the necessity of 
investigating how the kararpatra found 
its way on the record of the Sub-Divisional 
Magistratein the enquiry held under s. 100, . 
Cri P. C., and how it came to be marked 
as Ex. 18. The evidence of the above- 
mentioned Pleader (Mr. Dharurkar) makes 
the'situation quite clear. It is an undisput- 
able fact that Ex. 18 was not produced by 
any of the applicants. By a process almost 
similar to the one mentioned in Janardhan 
Thakur v. Baldeo Prasad Singh (1), Ex. 18 
came on the file of the Court of the Sub- 
Divisional Magistrate, Pandharpur. And 
the aforesaid ruling lays down that a docu- 
ment so coming into Court is not one pro- 
duced under. s. 195 and hence no sanction 
under cl, (c) is necessary.” 

In the case of Janardhan Thakur v, 
Baldeo Prasad Singh (1) there was a dispute 

(1).°55 Ind. Cas. 283; 5 P.-L, J. 135; 1 P. L. T. 1298 
(1920) Pat. 137; 21 Or. Lid, 272, emcee 


` 
H 


+ 
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as to the possession of imtioveable property 
between an ayction-purchaser and another 
claimant to the land. The latter produced 


a certain document before the Police Officer ` 


who was inquiring into the dispute.. The 
officer filed it with his report and subse- 
quently referred to it in his deposition. 
The party who had produced the document 
withdrew from the proceedings and the 
Magistrate, without referring to the docu- 
ment, recorded a finding that the possession 
was with the auction-purchaser. The latter 
moved the Magistrate to impound the 
document and to sanction the prosecution 
of hisopponent. The opponent resisted the 
application on the ground that sanction 
was not necessary. The auction-purchaser 
thereupon filed acomplaint against him 
under ss. 463, 471 and 476, Indian Penal 
Code. The accused pleaded that sanction 
was necessary, but process was issued. 
The accused moved the High Court without 
having moved the Sessions Court, when it 
was held that it would be a strain of ordi- 
nary language to say that the document, 
which came into Court merely because it was 
attached to the Police report prior to the pro- 
ceedings was “produced” in the proceeding. 
Assuming, however, that it was “produced,” 
the prosecution of the accused, who had no 
_ hand in its production, was not barred by 
reason of the absence of sanction. Mr. 
Justice Foster said (page 138*):— 

“T donot see how the prosecution of a 
party who had no hand in its production, 
is barred by the absence of the sanction of 
the Court. We have been taken through a 
number of authorities, but in every case the 
party was criminally implicated, direct- 
ly or by abetment, in the production.” 

Further on he says (page 139*):— 

“Tn the present case the Court had no 
grievance against the petitioner. He nei- 
ther produced the false document, nor abett- 
ed its production. So in no way did he 
abuse the authority of the Court.” 

The Additional Sessions Judge then 
refers to In re Parameswara Nambudri (2), 
where Mr. Justice Tyabji said (page 6811): 

“Clauses (b) and (c) agree in some respects, 
but differ in this—that the offence is identi- 
fied in cl. (b) by reference to the fact that 
it has a direct connection with some pro- 
ceedings in Court, viz., having, been (i) 

(2) 31 Ind. Cas. 161; 39 M.677; 18 M.L. T, 322; 16 
Cr. L. J. 721. À z 

*Pages of 5 P. L. J.—iEd.] ti 
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committed in or (it) in relation to the pro- 
ceedings; whereas in cl. (c) the offence has 
to be connected not with the proceeding, 
but (i) with a document produced or given 
in evidence in the proceeding; and (ti) by 
the fact that the document has been pro- 
duced or given in evidence by a party to 
the proceeding.” 

We think that s. 195 (c) is wide enough to 
include any document produced or given in 
evidence in the course of a proceeding whe- 
ther produced or given in evidence by the 
party who is alleged to have committed the 
offence or by any one else,and that the inten- 
tion of the Legislature in the framing of the 
section, asi, stands now, was to give author- 
ity only to the Court in which a proceeding 
was pending to file a complaint in respect of 
documents which were produced or g?ven 
in evidence before it. If there had been 
any intention to limit the provisions of the 
section toa document produced or given 
in evidence by a party to the proceeding, 
then it would have been a simple matter to 
insert words to make that intention clear. 
These words are not there. We can only 
construe the section as it stands. We think 
the Additional Sessions Judge was wrong 
in holding that the kararnama had not 
been produced or given in evidence in the 
proceedings before the Sub-Divisional 
Magistrate within the meaning of s. 195 
(c), so that it was not necessary that he 
should make a complaint under s. 476 
before a Court could take cognizance of the 
offence charged against the petitioners. 
The Rule is made absolute by setting aside 
the order of the lower Court. 

Coyajee, J.—I agree in- holding that 
neither the language of s. 195, Cr. P. C., nor 
the object of that enactment, requires us 
to restrict its operation in the manner con- 
tended for by the opponents in this case. e 


Z. K. Rule made absolute. 
e 





NAGPUR JUDICIAL COMMIS- 
i SIONER’S COURT. 
CRIMINAL Revision No. 98 or 1925. 
August 11, 1925. 
Present:—Mr. Findlay, Officiating J. O, 
BAJIRAO—Accusep—APPLICANT 
rersus 
Musammat DADIBHAI AND ANOTHER 
—Non-APPLicanTs. 
Criminal Procedure Code (Act V of 1898), 68. 436 
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A 38—Revision petitions—Sessions Court —ILigh Court— 
Exceptions, 
_ Unless special grounds exist which justify an 
immediate resort to the High Court, all revision 
applications should ‘ordinarily be made to the Sessions 
Judge who has under ss. 435 to 438 of the Cr. P. C. 
jurisdiction concurrent with the High Court to enter- 
tain them. 

The mere fact that the case is one in which the 
Sessions Judge has no power to pass final orders but 
will have to refer the case to the High Court for such 
orders, should he see cause to do so, does not furnish 
any sufficient reason for departing from this rule of 
practice. f 

Emperor v. Abdus Sobhan, 2 Ind. Cas. 846; 36 C. 643; 
13 ©. W. N. 753; 10 Cr. L. J. 190, Rash Behari Saha v 
Phani Bhusan Haldar, 63 Ind. Cas. 410; 48 C. 534; 22 
Cr. L. J. 650, and Bipin Bihari Mukherji v. Emperor, 
45 Ind. Cas. 397; 3 P. L. J. 302; 4 P. L. W. 327; 19 
Cr. L. J. 589, followed. ; 

Application for revision of an order of 
the Sub-Divisional Magistrate, Gondia, 
dated the 15th April 1925, in Appeal No. 300 
of 1924. 

Mr. M. V. Abhyankar, for the Applicant. 

Messrs. V. M. Bose and Y. V. Jakatdar, 
for the Non-Applicants. 


ORDER.—The present application has 
been filed against an order, dated the 
15th April 1925, of the Sub-Divisional 
Magistrate, Gondia (Bhandara), declaring 
the non-applicants Dadibai and Kamabai 
to be in possession of certain sir fields in 
Mouza Gangla of the Gondia Tahsil. On 
the application coming on for hearing 
Counsel for the non-applicants raised a 
preliminary objection to the effect that 
this Court should not entertain the applica- 
tion on the merits, as the Sessions Judge 
had, under ss. 435 to 438 of the Cr. P. O., 
concurrent jurisdiction in the matter, and 
it-was accordingly urged that the applica- 
tion should have been first made in the 
Court of the Sessions Judge, Bhandara. In 
this connection the following decisions have 
-been quoted:—(i) Emperor v. Abdus Sbbhan 
(1), (it) Kash Behari Saha v. Phani Bhusan 
Haldar (2) and (iit) Bipin Bihari Mukherji v. 
Emperor (8). The first @f these cases was dis- 
tinctly analogous in its circumstances to 
those of the present one. There it was sought 
.to attack a conviction by a Magistrate of the 
First Class, which was non appealable. At 
the most, all the Sessions Judge could 
have done would have been to have referr- 
ed the case for final orders to the High 


(1) 2 Inf. Cas, 846; 36 O. 643; 13 C. W. N. 758; 10 
Cr. L. J. 190. 

(2) 63 Ind. Cas. 410; 48 O. 534; 22 Or. L. J. 650. 

(3) 45 ind. Cas, 897; 3 P., L. J, 802; 4 P. L. W. 327; 
39 Or. L. J. 989, 
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Courts, yet Caspersz and Ryves, JJ., held” 
that unless special grounds,were shown, ' 
the application should ordinarily be first ’ 
of all made to the Sessions Judge. In: 
Rash Behari Saha v. Phani Bhusan Haldar 
(2) a similar view was taken. In that case, 
even although the Sessions Judge could: 
not be said to have concurrent and final 
jurisdiction with the High Court, inasmuch, 
as all he could was to report the case under 
s. 438, Cr. P. ©., to the High Court, it was 
held that the ordinary practice should be’ 
adhered to of first moving the Sessions - 
Judge in the matter. A similar view was 
taken by Jwala Prasad and Imam, JJ., in 
Bipin Bihari Mukherji v. Emperor (8) and 
this rule of practice is followed by the 
majority of the High Courts in India. For: 
my own part, I can see no reason for differ- 
ing from the view in question. 

As regards the mere entertaining of the 
application for revision, it is undoubtedly 
true that the Sessions Court has concur- 
rent jurisdiction with the High Court, and 
the fact that the Sessions Judge may not 
be able to pass final orders in the-matter 
and, should he see cause to do so, have to 
refer the case for such final orders tothe 
High Court, does not see per se any sufi- 
cient reason for departing from a rule of 
practice which is not only administratively 
convenient but is also, from a purely judi- 
cial point of view, a salutary one. 

While this Court, therefore, will not 
ordinarily entertain applications like the 
present one unless the lower Court has been 
moved in the first instance, it will always ' 
be prepared to do soif extraordinary and 
special circumstances are shown which 
justify immediate resort to this course. In’ 
the present case the learned Counsel for 
the applicant has ‘suggested that these 
special circumstances consist of the fact 
thate there is the danger of a breach of 
the peace and that immediate action is 
necessary. In addition, he has referred to 
some inevitable delay which has occurred 
in the disposal of the present application. 
So far asthe latter point is concerned, it 
seems to me extremely probable that had 
the application been made to the Sessions 
Judge, the case might have. been fully: 
gone into in that Court with more expedi- 
tion than is possible in the circumstances 
prevailing in this Court. . 

As regards the danger of a breach of 
the peace and the necessity of immediate 
action, these two considerations could, 


pind: 1995) 


with equal truth; be postulated of practi- 
‘cally each,and every case under s. 145 of: 


the Cr. P. C. andI am unable to admit 
that these considerations are so wholly 
exceptional ones as to justify this Court 


departing from the established rule of . 


practice ‘that applications of the present 


nature should” first of all be made in the: 


Sessions Court. 
‘In -the present case, howerer, a Rule 
has: issued, rightly or wrongly, from: the 


Court and it seems to me that in the cir-. 


‘cumstances I should accordingly dispose 
ofit on “the merits: cf. Abdul Matlab v. 
Nanda Lal Khatel (4). I will accordingly 
proceed to do so. 

Order accordingly. 


G. R. D. 
(4) 77 Ind. Cas. a 50 C. 423; (1923) A. I. R. (C.), 


“674; 25 Or. L.J. 526. 


. LAHORE HIGH COURT. 
“CRIMINAL Revision No. 1172 or 1923. 
f November. 19, 1923. 
‘Present :—Sir Shadi Lal, Krt., Chief 
S Justice. i 
ABDULLAH alias KALLAN—Accusep— 
. / PETITIONER 


Versus 

f EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 108— 
House search—Failure tò invite respectable witnesses, 
effect of-—Search conducted by responsible officers, 
legality of. : 

The object pf the Legislature in requirmg the pre- 
sence of two or more respectable witnesses of the 


locality ata house search is to guard against pos- - 
sible chicanery and unfair dealing on the part of the . 


officers ‘entrusted with the execution of the search 
warrant and to ensure that anything incriminating 
which may be said to have been found in the premises 


searched was really found there and was not introduc- ' 


ed by the members of the search party. The failure 
to call' persons of the locality as witnesses to the search 
does not, however, render the search illegal, especi- 
ally where the search is conducted by responsible 
and respectable officers in the presence of a Magistrate 
and there is an explanation forthcoming of the failure 
to invite the neighbours to witness the search. [p. 
249, col. 2; p. 250, col. 1] : - 
Petition for revision of an order of. the 
Sessions Judge, Delhi, dated the 11th June 
` 1923. SH y 
Shejkh Niaz Ali, for the Petitioner. 
Mr. C. H. Carden Noad, Assistant Legal 


Remembrancer, for the Respondent, 


- JUDGMENT.—On the morning of 
the 14th September 1922, at about 6 a.m, 
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249 +; 
the house of the prisoner Abdullah was 
raided by a party consisting of a Magistrate 
and several Police Officers. A small 
room in the upper story êf the house was 
searched, and a tin box containing cocaine 
was found in that room between two char- 
poys which were lying cne on the top of 
the other. The learned Sessions Judge 
concurring with the Trial Court has con- 
victéd the prisoner for being in unlawful 
possession of cocaine, an offence punishable 
TA 61 (1) of the Punjab Excise Act, 

The raiding party comprised Khan 
Bahadur Chaudhri Nabi Ahmad, a Magis- 
trate of the First Class; Khan Sahib Shabbir 
Hussain Khan, kuperintendent of Police; 
Khan Sahib Ikramul Haq, Deputy Super- 
intendent of Police; M. Surkhru Khar, Sub- 
Inspector of Police, Zahir-ud-din, Head 
Constable; and two European Police In- 
spectors and all of them with the exception 
of the European Inspectors have been ex- 
amined as witnesses, and have deposed to 
the recovery of cocaine from the house of 
the accused. In view of the reliable evi- 
dence it is futile to contend that cocaine 
was surreptitiously introduced into the 
house by an enemy of the convict. It is, 
however, urged that respectable inhabitants 
of the locality, in which the house is situat- 
ed, were not asked to attend and witness 
the search as required by s. 103 of the Cr. 
P. C. But the failure to call inhabitants 
of the locality as witnesses to the search 
does not render it illegal. A satifactory 
explanation for notinviting the neighbours 
to witness the search at that early hour of 
the morning has been furnished, and I 
am unable to hold that the irregularity 
makes the search illegal, I am supported 
in this view by the judgment of the 
Madras High Court in Satagopala Charlu 
v. Satrughna Behara (1). To the same 
effect are the observations in Qucen- 
Empress v. Raman 62), It will be observed 
that the object of the Legislature in requir- 
ing the presence of two or more respect- 


- able witnesses of the locality is to guard 


against possible chicanery aud unfair deal- 

ings onthe part of the officers entrusted 

with search warrants, and to ensure that 

anything incriminating which may be said 

to have been found in the premises search- 
s 

(1) 17 Ind. Cas. 75; 23 M. L. J. 445 at p. 446; (1919) 


M. W. N. 1111; 13 Cr. L. J. 763. 
ae 21 M. 83; 2 Weir 46, 374 & 503; 7 Ind, Dec, (x. e) 
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ed, was really found there and was not 
introduced by the members of the search 
party. In view of the responsible and 
respectable officers who conducted the 
search, and considering that a Magistrate 
of the First Class was also present at that 
time, I have no hesitation in holding that 
the search was properly made and that the 
incrimating article was found in the house. 

It is further clear that the petitioner 
was sitting just infront of the chobarain 
which the cocaine was found, and that 
search must, therefore, be deemed to have 
been conducted in his preser.ce. 

For the aforesaid reasons I am of opinion 
that the guilt of the petitioner has been 
established. It appears that he has already 
been convicted of an offence in respect of 
cocainé, and the imprisonment for six 
weeks which he has now undergone, cannot, 
therefore, be regarded as an adequate 
punishment. The application for revision 
is aceordingly rejected. The convict must 
surrender to his bail. 


Z. K. Revisión rejected. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL-REVISION No, 136 or 1925. 

: July 11, 1925. 

Present :—-Mr. Findlay, Officiating J. O. 

Musammat RITHA AND ANoTHER—-ACCUSED 

—-APPLICANTS 
VETSUS 
EMPEROR—Opposita PARTY. 

Penal Code (Act XLV. of 1860), s. 494—Bigamy— 
Second marriage by woman abandoned by husband— 
Sentence—Criminal Procedure Code (Act V of 1898), 
s. 489—Revision— Findings of fact, interference with. 

In a criminal revision the High Court will not 
interfete with a finding of fact arrived at by the 
lower Courts. [p. 251, col. 1.} 

Where a woman who had been left largely to her 
fate by her husband and had Wen living in adultery 
with a paramour marries that paramour, she is 
guilty only of a technical offence under s. 494 of the 
Penal Code and should be awarded only nominal 
punishment. [p. 251, col. 2.] 

Application for revision of the order 
of conviction and sentence passed by the 
Sessions Judge, Bhandara. 

Mr. P. C. Dutt, for the Applicant. 

‘Mr. G. P. Dick, for the Crown. 

ORD .—The applicant Aflusammat 
Ritha has been convicted of an offence under 
s. 494, Indian Penal-Code, and sentenced to 
two years’ rigorous imprisonment while her 
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co-accused Rajaram has been convicted of 
abetment of the same offence and, sentenced 
to a similar punishment by the First Class 
Magistrate, Balaghat. The appeals of both 
the accused to the Sessions Judge, Bhandara, 
were dismissed., l 

The facts ofthe case have been stated 
at great length in the judgments of the 
two lower Courts and ‘itis unnecessary to 
repeat them here. As regards Musammat 
Ritha the first point urged is that the 
alleged marriage to Mahangu was not a 
valid one as he was not present at the 
initial ceremonies of the marriage of 
Mahangu with a Rui plant. I am unable 
to find any sufficient evidence on record 
that this factor necessarily in any 
way, invalidated the marriage with 
Mahangu and I can see no reason for 
differing from the careful findings of fact 
in this connection which have been arriv- 
ed at both by the Magistrate and by the 
Sessions Judge. It has been suggested in 
this connection that Musammat Ritha 
herself may have in good faith believed 
that she wasnot legally or validly married to 
Mahangu. This supposition seems to me a 
very far fetched one in the circumstances of 
the case. I have been referred to the power- 
of-attorney dated 30th May 1923 (Ex. D. 1) in 
which Musammat Ritha and her step-mother 
described herself before the Sub-Registrar 
as the widow of Chaitram but it seems to 
me very obvious that this power was execut- 
ed after the marriage of Ritha with the - 
intention of creating evidence to show that 
Ritha had not been married to Mahangu. 
This was in reality an admission in their 
own favour made by the parties concerned 
and is, in my opinion, of no evidential value. 
The circumstances of the case all suggest 
to me that Musammat Ritha knew she had ` 
been validly married to Mahangu. 

It has also been suggested that the com- 
plainant had abandoned Musammat Ritha 
to her fate and the ikrarnama (Ex. P, 1) 
has been referred to in this connection. 
The circumstances surrounding the execu- 
tion of this ikrarnama have been very > 
fully dealt with by both the Courts below. - 
Their finding that the ikrarnama_ was 
voluntarily executed by Musammat Ritha 
is one which on the evidence the Courts © 
below were entitled to arrive at although 
for my own part I regard the circumstances 
surrounding its execution as obscure and 
as suggesting that undue influence was 
brought to bear on Musammat Ritha atthe , 
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time it was executed. On revision, however, 
I donot think I would be entitled to inter- 
fere in this connection with the finding of 
fact arrived at by the lower Courts. The 
evidence in question may be considered to 
be of a marginal nature in the interpreta- 
tion.of which individual Judges might 
differ. . . 

The next point urged is that the com- 
plainant admits that he has now married 
another woman and it has been suggested 
that this in effect implied on his part that 
the marriage with Musammat Ritha ‘was 
ended with his consent. This contention 
was not offered in the appeal before the 
Sessions Judge and its consideration would 
involve an examination of question of fact 
as regards the caste custom which it does 
not seem to me should be gone into at this 
stage. In my opinion, therefore, no sufficient 
grounds have been shown in revision which 
would entitle Musammat Ritha to an ac- 
quittal. 

As regards Rajaram it has been suggest- 
ed that he at leasthad good reason to believe 
that Musammat Ritha was not lawfully 
married to Mahangu. In view ofthe part 
Rajaram has played in this affair any such 
supposition seems to me to be absolutely 
impossible. If hehad married Musammat 
Rithain innocence is it conceivable that he 
would have gone on for many months 
afterwards to pass himself off merely as 
“her servant and would have made every en- 
deavour to conceal the fact of the marriage? 
The whole history of this case in short 
forbids the theory that Rajaram was inno- 
cent of mens rea in marrying Musammat 
Ritha. The convictions, therefore, in this case 
will also be sustained. 

: Coming to the question of sentence, how- 
ever, it seems to me that the circumstances 
of the case did not, from any point of view, 
call for the infliction of any such sentence 
as that imposed. The standing Counsel 
frankly admitted that in the case of at 
least Musammat Ritha he was wholly unable 
to support the sentence imposed. The 
offence in the present case committed by 
either applicant was little more than a 
technical one.. It would seem only too obvi- 
ous that the real crux of contention between 
the parties arises from the fact that 
Musammat Ritha is entitled to property. 
Not only so but for long Musammat Ritha 
would appear to have been living in ad- 
ultery with Rajaram, and the compleinant 
remained quiescent. -Jf there was not tech- 
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nical abandoment of his wife by the com- 
plainant, he at least showed by his conduct 
that he was very much prepared to leave 
the womanlargely to her fate. Not only 
so but it isclear that the complainant has 
since married another woman. In all these 
circumstances it seems to me that the 
offence committed by either applicant be- 
came in effect largely a technical one and 
Iam unable to understand how both the 
lower Courts came to the conclusion that 
it was necessary in the interest of justice 
to send a young girl of Musammat Ritha’s 
age to Jail for a period of two years. She 
has been much more sinned against than 
sinning and if she committed a technical 
criminal offence, this was done largely 
under the influence of her mother and 
others who should have known better? In 
Rajaram’s case also a very similar set of con- 
siderations applies and it seems to me that 
a nominal sentence wasalso called forin 
his case. This prosecution has obviously 
arisen purely out of vindictive motives 
and this consideration cannot be lost sight 
of in the infliction of punishment. 

I may add that under ‘the new Cr. P. C, 
the offence under s. 494, Indian Penal Code, 
isone which is compoundable with the 
permission of the Court. In Musammat 
Ritha’s case I do not think any substantive 
sentence was called and the sentence of 
two years’ rigorous imprisonment is set 
aside. She will be called on to enter into 
a bond in her own recognizance for 
Rs. 500 with one surety of the like amount 
to appear and receive sentence When called 
upon during the period ofone year and in 
the meantime to keep the peace and to be 
of good behaviour. In the case of Rajaram 
the sentence of imprisonment will be re- 
duced to that already undergone, viz., two 
days and he will in addition pay a fine of 
Rs. 500 or in default he will suffer six 
months’ rigorous imprisonment. 

Z. K. Order accordingly. 





LAHORE HIGH COURT. 
CRIMINAL Revision No. 1528 or 1923. 
November 28, 1923. 
Present:—Mr. Justice Moti Sagar. 
JAWALA SINGH—ConrLaInayr— 

PETITIONER 


versus 
MADAN GOPAL—Accuszp—Respoxpext, 
Criminal Procedure “Code (Act V of 1898), s, Iyd- 


259. 
Sanction to prosecute granted by Munsif—Appeal, 
forum of. 

For the purposes of s. 195 of the Cr. P. C., a 
Munsit is subordinate only to the Senior Sub-Judge 
and an appeal from an order of a Munsif refusing or 
granting a sanction lies to the Senior Subordinate 
Judge and not to the District Judge. 


Petition for revision of an order of the 
Senior Subordinate Judge, Lyallpur, dated 
the 16th June 1923. 

Mr. F. A. Cooper, for the Petitioner. 

Mr, B. R. Puri, for the Respondent, 


JUDGMENT.—In this case sanction 
for the prosecution of one Madan Gopal for 
an offence under s. 210 of the Indian Penal 
Code was granted by the Munsif of Layall- 
pur unders, 195 of the Cr. P.C. An appeal 
was preferred against this order in the 
Court of the Senior Subordinate Judge who 
set aside the order of the Munsif and re- 

` voked the sanction. 

Jawala Singh, the opposite party, hasnow 
come up in revision to this Court, and it 


is contended on his behalf that the order 


passed by the Senior Subordinate Judge 
was without jurisdiction and that he had 
no power to hear an appeal from the order 
of the Munsif granting sanction. Reliance 
is placed in support of this.contention on 
cls. (6) and (7) of s. 195 of the Cr. P. O. and 
on the case of Sunder Singh v. Phuman Singh 
(1). Section 195, cl. (6) of the Cr. P. C. lays 
down that any sanction given or refused 
under this section may be revoked or grant- 
ed by any authority to which the authority 
giving or refusing it is subordinate; and 
sub-s. (7) lays down that for the purposes 
of this section every Court shall be deemed 
“to be subordinate only to the Court to which 
appeals from the former Court ordinarily 
lie, In Sunder Singh v. Phuman Singh 
(1) it was held that as appeals from the 
` order of decree of a Munsif ordinarily lie 
to tRe District Court and only in special 
cases to the Senior Subordinate Judge, the 
Munsif is subordinate tg the District Court 
within the meaning of s. 195, cl. (6) of the 
Cr. P. C. and that consequently the Senior, 
Subordinate Judge has no power to hear 
the appeal from an order of the Munsif 
granting or refusing to grant sanction. Now, 
therule laid down in this case has been 
expressly dissented from in a later ruling of 
this Court reported as Dina Nath Gautam 
v. Muhammad Abdulla (2) in which it has 


1) 56 Ind. Cas. 591; 21 Or. L. J. 495; 122 P. L.R. 


1990) 2 L. L. J. 415. 
(2) 61 Ind, Cas, 53; 22 Cr. L. J. 325; 3 L, 97, 


SELVAMUTHU V, OHINNAPPAN CHRM'TIAR. ` 


(91 I. 0. 1985]. 
been held that for the purposes of s, 195 the 
Court of inferior jurisdiction, namely, the 
Subordinate Judge, is the Court to which 
the Munsifshall be deemed to be subordi- 
nate. Reference may also be made in this 
connection to sub-cl. (a) to sub-s. (7) of 
s. 195 which in the Code of 1898 has been 
added by way of explanation of the expres- 
sion “ordinarily”. This clause lays down 
that the Appellate Court of inferior jurisdic-. 
tion should be the Court to which the 
Original Court should be deemed to be 
subordinate. 

It is clear in these circumstances that. 
for the purposes ofs, 195 of the Or. P. C. 
the Munsif was subordinate only to the 
Senior Subordinate Judge and that the 
appeal was, therefore, rightly decided. I. 
do not see any force in the petition and I 
accordingly reject it. 


Z. K. Petition rejected. 


MADRAS HIGH COURT. 
CRIMINL Revision CASE No. 687 or 1924. 
(ORIMINAL REVISION Prittion No, 5780F 

1924) 

March 20, 1925. 
Present:—Mr. Justice Devadoss. 
SELVAMUTHU—<Accussp No. 3—, 
PETITIONER 


Versus 
P. K. CHINNAPPAN CHETTIAR— 
CoMPLAINANT—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 244 (2). 
— Witness, refusal of, to appear, effect of—Magistrate, 
power of, to compel attendance. 

Under sub-s. (2) of s. 244 of the Or. P. O. the 
Court cannot compel a witness to appear before it, if 
the witness refuses to appear. In such a case, the wit- 
ness may be liable for disobedience of the summons, 
but a complainant or accused is not entitled to ask the 
Court, as a matter of right, to compel attendance of a 
witness, who does not care to attend in obedience to a 
summons. 

A Magistrate, therefore, is not bound to re-issue 
the summons in such a case. It is in his discretion to 
issue a fresh summons if he likes, but the Code does 
not compel him to do so. 

Daulat Singh v. Brinda Belder, 30 0.121, distin- 
guished. 

Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to revise 
the judgment of the Court of the First Class 
Bench of Magistrates, Palghat, in Summary 
Case No, 395 of 1924, 
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tioner. . f 
. ORDER.—This is an application to 
revise the order of. the First Class Bench 
_of Magistrates, Palghat. The point taised 
by Mr. Nambiar is that the Bench of Magis- 
trates ought to have sent fresh summonses to 
the witnesses cited by the petitioner. The 
petitioners cited the Extra Assistant Con- 
| servator of Forests and a Forester as two of 
. his witnesses to prove the evidence of alibi 
set. up by him. The Bench Magistrate did 
_issue sommonses to them, but they refused 
_ to accept service, as the summonses had not 
been sent through their superior officer. The 
. petitioner applied to the Benchata late stage 
for issuing fresh summonses but the Bench 
refused the request. It is contended before 
. me, that the Bench had no discretion to re- 
-fuse to issue fresh summonses for the wit- 
nesses. Reliance is placed upon a decision 
-in Daulat Singh v. Brinda Belder (1). There, 
the learned Judges held, that if a Magis- 
trate sent summonses to the witnesses in a 
summons case the Magistrate had no dis- 
cretion afterwards to refuse to issue fresh 
summons if the witnesses did not appear 
in obedience to the summons. ‘This 
decision was based under the old Code. In 
_the old Code the words were :— 

“The Magistrate may, if he thinks fit, on 
the application of the plaintiff or the accused 
issue process to compel the attendance of 
any witness or the production of any docu- 
ment or other thing.” 

There has been a change in this para- 
graph in the new Code which reads thus :-- 

“The Magistrate may, if he thinks fit, on 
the application of the plaintiff or the accus- 


ed; issue summons to any witness directing | 


him to attend or produce any document or 
other thing.” ' 


Under the old Code there was the phrase 
“Compel the attendance of any witness or 
the production of any document”, but, in 
the present Code, the words used are “Sum- 
mon any witness directing him to attend or 
produce any document”. Under the pre- 
sent Code evidently, the Court cannot compel 
a witness to appear before it, ifthe witness 
refuses to appear. If the witness refuses to 
appear, probably, he may be liable for dis- 
obedience of summons, but the question is 
whether a party, complainant or accused, is 
entitled to ask the Court as a matter of 
right, to compel attendance of any witness, 


(1) 30 ©. 121, 
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who does not care to attend in obedience to 
asummons. In the Calcutta case the wit- 
nesses summoned had received the sum- 
monses and failed to appear and the learned 
Judges held that the Court had no dis- 
cretion under s. 244 to refuse to compel 
attendance cf awitness to whom the Court 
had already issued process. It cannot be 
said that under the present Code, the Magis- 
trate is bound tocompel the attendance of 
a witness who has received the summons. 
Considering the changein the wording of 
sub-s. (2) of s. 244, I think, the present case 
is distinguishable from the Calcutta deci- 
sion. I hold that the Magistrate is not 
bound to re-issue the summons ifa witness 
summoned by him does not care to 
appear. It is in the discretion of the 
Magistrate to issue fresh summons if 
he likes, but the Code does not compel him 
to issue fresh summonses to the witnesses 
to whom summons have once heen sent. 

The petitioners must have known that the 
officers to whom he wanted summons were 
subordinate to some other officer and it 
was his duty to have informed the Magis- 
trate of that fact when he asked for sum- 
monses for the two witnesses. He not 
having done so, the Magistrate declining to 
grant time and convicting him is correct. 

The petition is dismissed. 

V. N. V. Petition dismissed. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 950 or 1923, 
December 12, 1923. 

Present :—Mr. Justice Scott-Smith and 
Mr. Justice Zafar Ali. 
AHMED—Acousfo—APPELLAN? 

. versus 

EMPEROR—RESPONDENT. 

Criminal Procedure Code, (Act V of 1898), s. 337 - 
Approver—Discrepancies introduced into statement: 
intentionally—Pardon, forfeiture of. 

When a pardon has been tendered to any person 
under s. 337 of the Cr. P. C. he should not be tried 


“for the offence in respect of which the pardon has 


been tendered unless the prosecution establishes a 
breach of the condition 6n which the pardon was 
tendered and there is proof that the accused has either 
wilfully concealed material facts or given false 
evidence . Mere trifling discrepancies elicited in cross- 
examination are not sufficient to justify the forfeiture 
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of the pardon tendered dnd accepted. Where, however, 
the person to whom the pardon has been tendered 
purposely introduces discrepancies into his statement 
in order that the Court might hold that he is not a 
reliable witness he forfeits his pardon and is liable 
to be prosecuted for the offence in respect of which 
the pardon was granted. [p. 254, col. 2,] 

Appeal from an order of the Sessions 
Judge, Rawalpindi, dated the 2Uth August 
1923. 

Mr. B. A. Cooper and Lala Joti Sarup, 
for the Appellant. 
Mr. J. M. Mackay, for the Respondent. 
JUDGMENT .—This is an appeal from 
the order of the Sessions Judge of Rawal- 
pindi convicting Ahmed of the murder of 
Kahan Singh on the 16th of August 1922 
and sentencing him to death. Mr. Cooper, 
Advocate, has argued the case on behalf of 
the appellant and we also have to consider 
the question of confirmation of the sentence 
under section 374, Cr. P.C. The judgment 
of the learned Sessions Judge is a very 
detailed one and it is, therefore, unnecessary 
for us to repeat the facts at any great 
‘length. ae 
During the investigation a conditional 
pardon was tendered te Ahmed under the 
orders of the District Magistrate under s. 337, 
Cr. P. Con the 3rd of October 1922. The 
Magistrate's order tendering the pardon is 
printed at page 15 of the paper-book. The 
condition on which the pardon was tender- 
“ed was that he would make a full and 
true disclosure of the whole of the circum- 
stances within his knowledge relating to the 
murder of Kahan Singh of Raja, Tehsil and 
Thana Fatehjang and to every person con- 
cerned, whether as principal or abettor, in 
the commission thereof and that he would 
not wilfully conceal anything essential by 
giving false evidence. He was told that in 
case he did not comply with the above 
condition the pardon would be liable to 
forfeiture and that he might be tried for 
the offence in respect of which the pardon 
was given to him or for any other offence 
of which he might appear to be guilty in 
connection with the same matter. 


Asa result of the enquiry Gupha Singh, 
the first cousin of the murdered man (see 
_pedigree-table at page 25 of the paper- 
book), Ilahiya and Ali, the cousin ‘and 
nephew respectively of Ahmed, appellant, 
were tried for the murder, Ahmed being 
examimed as an approver. The accused 
persons were acquitted on the 3lst January 
1:23 and the approver was formally dis- 
charged. 
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On the 10th April 1923, the District Magis- 
trate, under s. 339, Cr. P. 0., passed an 
order purporting to forfeit the pardon of 
Ahmed and directing that he be tried and: 
the Sessions Judge has found :— | 

(1) that he has forfeited the conditional 
pardon, and 

(2) that he is guilty of the murder. 

Arguments have been addressed to us on 
both points. | : 

The first question is whether Ahmed has 
in fact forfeited the pardon by not complying 
with the condition on which it was granted 
to him. In Kanwar Singh v. Emperor (1) 
it was laid down that when a pardon has 
been tendered to any person he should not 
be tried for that offence unless the pro- 
secution established a breach of condition, 
and there was proof that the accused had 
either wilfully concealed material facts, or 
given false evidence, and that mere trifling 
discrepancies elicited in cross-examination 
were not sufficient to justify the forfeiture 
of the pardon tendered and accepted. The 
learned Sessions Judge has examined care- 
fully and compared the-statements made 
by Ahmed when the pardon was first tender- 
ed to him and when he was examined 
before the Committing Magistrate and the 
statement made by him before the Sessions 
Judge during the previous trial. He has 
found great discrepancies which he has 
fully detailed between the statements and 
has cometo the conclusion that these discre- 
pancies were purposely introduced by Ahmed 
in order that the Sessions Judge might 
hold that he was not a reliable witness, and 
that he did this with the intention of 
benefiting his relations, Ilahiya and Ali. 
The discrepancies which are five in number 
are detailed in the judgment at pages 27 
and 28 of the paper book. They are fully 
detailed and we need not repeat them at 
length. ; 

The first discrepancy related to the pay- 
ment of blood money. In his original 
statement Ahmed said that Gupha Singh 
had paid him Rs. 100. In the presence of 
Tlahiya Rs. 100 was actually found in 
Hlahiya’s house during the Police investiga- 
tion. Atthe previous trial Ahmed stated 
that in point -of fact no money had been 
paid to him at all but merely a promise 
had been made to him by Gupha Singh. 
Mr, Cooper urges that this discrepancy 
makes no difference in the case against 


(1) 84 P, R. 1902 Gr; 126 P. L, R. 1902, 
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Ilahiya but we are unable to agree with 
him. The object of Ahmed in his statement 
at the trial’was to benefit Ilahiya in whose 
house Rs. 100 had been found. 

The second discrepancy was as to the 
weapons which were respectively in the 
hands of Ilahiya and Ali at the time of the 
murder. In his previous statements he 
stated that Ilahiya had an axe and Alia 
stick but before the Sessions Judge he said 
that Ilahiya had a stick and Ali an axe. 
This difference might no doubt be due to 
forgetfulness but itisa@ curious fact that 
“a lathi was actually found in the house of 
Ali during the Police enquiry and the 
reason for the change of statement at the 


trial might have been to show that the. 


finding of this lathi had no significance. 

The third discrepancy related to the 
disposal of the dead body. In his original 
statements the witness said that the hands 
and feet were severed by Gupha Singh and 
were tied up ina bundle while the trunk 
was left on the spot. Before the Sessions 
Judge at the trial hesaid that the trunk 
as well as the hands and feet were tied up 
in a bundle and were removed to another 
place. 

The fourth discrepancy related to the 
revolver. In his original statements he 
stated that he had seen a man burying it 
near ‘Thatha Rachhanwala 8 or 10 years 
agoand that he had then taken possession 
of it one month before the occurrence. 
This is a discrepancy which, in our opinion, 
must have been purposely introduced by 
the witness. 

The fifth discrepancy related to the 
description of the actual murder. Before 
the Committing Magistrate Ahmed said that 
Ilahiya struck the deceased on the back 
with a hatchet whereas before the Sessions 
Judge he made merely a doubtful state- 


ment to the effect that Ilahiya also might ` 


have hit him. 

We fully agree with the learned Sessions 
Judge that all these discrepancies show 
that Ahmed wilfully introduced them at 
the time of the trial and thus gave false 
evidence, his object being to make the 
Sessions Judge and the assessors hold that 
he was telling lies and that his evidence 
could in no sense be relied upon. We, 
therefore, hold that he has forfeited: the 
pardon which was granted to him by giving 
false evidence. 

As regards the question whether Ahmed 
joined in the murderof Kahan Singh, the 
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main evidence against him consists of his 
various statements to the effect that he and 
others conspired together and actually 
committed the murder. His statements are 
very detailed and there is absolutely no 
reason for holding that they were not made 
voluntarily. They were made because he 
was promised a pardon if he madea full 
disclosure of all thecircumstances within 
his knowledge and not because he was ill- 
treated by the Police. This is not the case of 
aman who has madea confession and he 
has subsequently retracted it at the trial 
and, therefore, Jawan v. Emperor (2) is not 
an authority applicable. There would be 
nothing illegal in convicting Ahmed on his 
own uncorroborated statements but cor- 
roboration is found in various matters ag 
pointed out in the learned Sessions Jydge's 
judgment at page 30 of the paper-book. 
The main corroboration is his production 
of the severed limbs and head of the deceas- 
ed. No doubt it was impossible to identify 
these remains as those of Kahan Singh but 
certain clothes which were found with them 
have been identified. Now, it might perhaps 
have been difficult to hold, had any one 
other than Ahmed been on his trial, that 
the identification of these.clothes was by 
itself sufficient evidence on which to hold 
that the remains were thoseof Kahan Singh, 
but Ahmed himself is on his trial and we 
have his own repeated statements that hè 
took part in the murder of Kahan Singh. 
Under these circumstances we hold that 
Kahan Singh has been murdered and that 
the remains pointed out by Ahmed are his 
remains. 

The production by Ahmed of a revolver 
from a place where it was hidden is also a 
corroboration of his statements to the effect 
that a revolver was used in the murder, In 
our opinion the guilt of Ahmed is fully 
proved by the evidence. $ 

The question of sentence remains. We 
take into consideration the followiug facts: 


(1) The appellant was actually given a 
tonditional pardon, In all his statements 
he fully implicated himself as well as the 
persons previously tried, but he introduced 
discrepancies into the statements in order 
to make the Court hold that he was nota 
creditable witness. He did not go back 
upon his original statement and try in that 
way to exonerate his relations. 


(2) 25 Ind. Cas. 634; 30 P. R. 1914 Cr.; 264 P L R. 
1914; 50 P, W. R. 1914 Cr; 15 Or. L. J. 626. 
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(2) He was tried a year after the murder, 

In the circumstances we do not consider 
it necessary to impose the capital sentence 
and we, therefore, allow the appeal so far 
as to reduce the punishment to one of 
transportation for life. 

Z. K. Appeal partly accepted, 


`~ CALCUTTA HIGH COURT. 
CriftinaL Revision Cass No, 282 or 1925. 
June J9, 1925. 
Present: —Mr. Justice: Suhrawardy and 
Mr. Justice Cuming. 
HAMID ALI BEPARI ee. ‘ABDUL 
HAMID BEPARI—PETITIONER 
versus ` 
EMPEROR—OppositE Parry. 
Penal Code (Act XLV of 1860), s. 879—Theft, what 
constitutes—Bona fide belief of legal right. 


The essence of the offence of theft is the dishonest - 


taking of moveable property out of the possession of 
some person. In the absence of dishonest intention a 
charge of theft cannot be sustained. 

Where a person removes property under a mistaken 
notion of law that the property is his and that he is 
entitled to retain it, he cannot be held to have com- 


mitted theft of the property. 
Babu Suresh Chandra Talukdar, for me 


Petitioner. 
JUDGMENT. 

Cuming, J.—This is a Rule granted 
against the order of the learned Additional 
District Magistrate of Bakerganj upholding 
the conviction ofthe appellant but reduc- 
ing the sentence toa fine of Rs. 100. The 
Rulg was an open Rule. The learned Vakil 
who appears for the petitioner has argued 
that the facts disclosed, do not constitute 
any criminal offence. The facts of the case 
are as follows:—One Sona Mia, who is the, 
complainant, was taking 2 cart-loads of 
hide to Daulat Khan Bander when the 
petitioner seized the hides and took them 
to his own godown. The complainant's 


ease is that he purchased these hides from: 


one. Abdul Aziz. The petitioner’s case was 
that he aad kept certain hides in Syedpore 
in charge of Abdul Aziz and Abdul Gani 
in collusion with Abdul Aziz with whom 
the petitioner had partnership business has 
disposed of these hides to Sona Mia. The 


(911. ©. 1928) 


Appellate Court found that the hides which 
were sold to Sona Mia and whigh Sona Mia 
was taking to Daulat Khan Bander when 
they were seized by the petitioner were the 
property of Abdul Aziz and that he ‘sold 
them to Sona Mia and he held that the 


petitioner was not justified in removing., 


the goods on the ground that ‘he believed 
that Abdul Aziz owed him some money. 
‘He, therefore, upheld the conviction under 
8, 379, Indian Penal Code.. On these facts 
found I do not think that any charge of 
theft can be sustained against the peti- 
tioner, ‚The essence of the offence of theft 
is dishonest taking of moveable property : 
out of possession “of some (person; “dis- 
honesty” has been defined in s. 24 of the 
Indian Penal Code. A ‘person is said to do 
an act dishonestly -when he does it with - 
the intention of causing .wrongful gain to 
one person or wrongful loss to another 
person. Butin the present case the facts. 
will not go to show that the’ appellants 
intended to cause any wrongful gain to 
himself or any wrongful loss. to the com- 
plainant. Hé apparently acted perféctly 
straightforwardly throughout the transac- 
tion by keeping the goods in his own go- 
down and did not make any attempt to dis- 
pose of them. It seems to us that the peti- 
tioner was acting under a mistaken notion 
of law believing that the property was his 
and that he had the right to take the 
goods until the balance of the money was 
paid; In the absence of any dishonest in- 
tention we do not think that the charge of 
theft can be sustained. 

We, therefore, make the Rule absolute 
and set aside the conviction of and the 
sentence passed upon the petitioner. The 
fine, if paid, will be refunded. j 


Suhrawardy, J.—I agree. 
Z. K. Rule made absolute. 


` contract. 
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MADRAS HIGH COURT. 

C. C. ©. APerAL No. €0 or 1922. 
february 19, 1925. 
Present:——Mr Justice Phillips. 
BALARAM PARAMSUKDASS Firau— 

—DEFEN DANTS— APPELLANTS 
VETSUS 
GUDIYATAM GOVINDA CHETTY 
— PLAINTIFF —REsPONDENT. 

Vendor and purchaser—Purchase of silver—Time, 
whether of essence of contract—Custom at variance 
with terms of contract——Pournami day fixed for 
delivery— Delivery when to be made. 

In contracts for the purchase of silver, an article 

the price of which varies not only from day to day, 
but from hour to hour, time is of the essence of the 
Lp. 257, col. 2.] 
_ Where an alleged custom put forward by a party 
is a custom at variance with the actual terms of a con- 
tract, the custom must be definitely pleaded and 
proved, [ibid.} : 

There is no custom in the Madras market that when 
the date fixed for delivery under a contract for the 
purchase of silver is the pournami day, delivery need 
not be made until some days subsequently. [p. 257, 
col. 2; p. 258, col. 1.] 


Appeal against the decree of the Court 
of the City Civil Judge, Madras, in O. 8. 
No. 41 of 1921. 


Messrs. S.G, Rangaramanujam and S. G. 
Sadagopa Mudaliar, for the Appellants. 
‘Mr, V. Radhakrishnayya, for the Respond- 
ent. 


. JSUDGMENT.—In this case the re- 

spondent entered into a contract with the 
defendants for the purchase of silver to be 
delivered at Bombay on the 25th of February 
1918. The plaintiff did not apply for de- 
livery on that date aad accordingly on the 
28th of February the defendants wrote 
Ex. Bin which they stated that the respond- 
ent, having been unable to pay the money 
due under the contract, had offered to pay 
interest at 9 per cent. and had failed to 
. take delivery in spite of repeated requests. 
The respondent was, therefore, asked to 
take delivery and pay the money, The last 
sentence in the letter is “Failing immediate 
payment of the said amount and obtaining 
delivery of the goods, my clients will in- 
stitute a suit against you”. A reply to this 
letter was Sent on the 2nd of March, Ex. D, 
in which the respondent pleaned a custom 
according to which he was not bound to take 
delivery until eight days after the contract 
date i.e, pournami day. The defendants 
then treated the contract as at an end and 
sold the silver. On the 4th of March the 
plaintiff wrote and said that he was apply- 
ing for delivery, and it would appear from 


- a definite custom pleaded and proved. 
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a telegram filed as Ex. F that delivery was 


‘then refused. . 


The real question at issue here is whe- 
ther there is a custom that, when the date 
fixed for delivery is the puurnami day, de- 
livery need not be made until some days 
subsequently. Thecustom pleaded is one 
said to be prevalent in the Bombay market 
and whether it is applicable to a contract 
entered into by Madras merchants is some- 
what doubtful, unless these merchants in- 
tended to be guided by the Bombay custom; 
but, as this point has not been taken by the 
appellants at the trial and there is really 
insufficient evidence to decide it, we have 
to consider whether the custom pleaded 
exists in the Bombay market. The contract 
being for the purchase of silver, whose 
price, according to the evidence, varies 
not only from day to day, but from hour to 
hour, it would appear that time is of the 
essence of the contract, for, when a time is 
fixed for the delivery, that time might be 
very advantageous to one party whereas a 
day later or earlier might be very dis- 
advantageous. As pointed outin Doloret v. 
Rothschild (1), in such contracts time 
undoubtedly is of the essence of the contract. 
That being so, the alleged custom put 
forward by the respondent is a custom which 
is at variance with the actual term of the 
contract viz., the custom alters the date 
fixed for performance ; and in such a case 
itseems to me essential that there must be 
In 
the plaint the plaintiff alleges that the 
custom is to extend the time by eight days. 
In his evidence as P W. No. 1 he states 
that delivery may be taken either on the 
sth orthe 10th day after pournami. This 
is not the same custom as appears in the 
plaint. Prosecutor witness No. 2 says that 
delivery can be taken for ten days after 
pournami, and P. W. No. 3 also says 
the ,same. Prosecutor witness No. 4 says 
that delivery can bè taken in 8, 9 or 10 
days. If the custom pleaded had been 
for ten days, it might perhaps be said 
that there was a certain amount of unani- 
mity in the evidence, but the plea being 
that eight days’ grace are customary it is 
not at all supported by evidence that there 
is such a custom for ten days. When the 
price is fluctuating from day to day, there 
may be a very considerable difference in 
the priceson the sth and the 10th day 

(1) (1824) 57 E. R, 233; 1 Sim. & St. 590; 2 L, J, ch 
(os) 125; 24 R, R. 243, 
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` rešpèctively. The evidence goes to estab- 
lish a custom which isnot pleaded in the 
plaint. Apart from that, the witnesses who 
speak to the custom are all apparently big 
merchants who deal in silver, but they all 
admit that their accvunt-books will not show 
any evidence of this custom. They have 
had contracts for pournami day and it should 
not be difficult to show that in the ease of 
some of these contracts at any rate advan- 
tage was taken of the alleged custom to 
give delivery after the due date. Thereis 
not a scrap of documentary evidence to 
prove the custom which restson this oral 
_ evidence alone. As against this, a witness 
examined in Bombay on commission states 
that there is not this custom and he pro- 
duces accounts which show damages on 
bars*of silver for the “mahasudaha” set- 
tlement. It is not quite clear what this 
witness exactly means, but it would appear 
that there is an entry of damages in respect 
of one of these contracts. No doubt, the 
, defendant's agent as P. W. No. 2 states 
that the plaintiff can take delivery four or 
five days later, and we seethat in Ex. B 
he does give the plaintiff an opportunity 
of taking delivery after the due date; but 
as that notice demanded immediate pay- 
ment, it cannot be said to have extended 
the time up to the date on which -the plaint- 
iff applied for delivery. I cannot agree 
with the learned Judge that this custom 
which is af variance with a very important 


term of the contract has been made out.’ 


If it has not been made out, the defendants 
have committed no breach. Consequently 
the plaintiffs’ suit must fail and is dismissed 
with costs throughout. 

V. N. V, 


f. K. Suit dismissed. 


. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Civtn APPEAL No. 523 or 1924, 
September 8, 1925. 
Present :—Mr. Simpson, A. J.C. 
Sir Saiyid ABU JAFAR—Puaintire— 
` e APPE LANT 
: versus 
Babu RAGHOINDRA PARTAB SAHAT— 
DEFENDANT — RESPONDENT, 
Givil Procedure Code (Act V of 1908), O0. XXXIV, 


ABU JABAR V. RAGHOINDRA PARTAB SAAT, 


Idi 1. G. 1988) 


r. ?—Suit for redemption—Amount declared due by 
preliminary decree--Mesne profits, accruing after 
date of payment made according to Uecree---Separate 
suit, whether maintainable —English practice how far, 
to be followed in India, 

Mesne profits accruing after the date of payment 
made according toa decree passed under O. XXXIV, 
r.7, ©. P. C., can be the subject of a separate suit. 
[p. 263, col. 2; p. 264, col. 1.} 

Sakari Datta v. Ainuddy, 6{Ind. Cas. 336; 14 C. W. N. 
1001; 12 ©. L. J. 620, Tara Chand Marwari v. Brojo 
Gopal Mukharji, 58 Ind. Cas. 180; 5 P. L. J. 595; 1 P. 
L. T. 614, Vairappa Thevan v. Subbiah Theran, 44 
Ind. Cas. 251; 23 M. L. T. 158; 7 L. W. 269; (1918) M. 
W. N. 207, followed. 

Vinayak Shivarao Dighe v. Dattatraya Gopal, 26 B. 
661; 4 Bom. L. R. 492, Rukhminibai v. Venkatesh, 31 
B. 527; 9 Bom. L. R. 527, Ram Din v. Bhup Singh, 30 
A. 225;5 A. L. J. 192; A. W. N. (1908) 96 and Satyabadi ` 
Behara v. Harabati, 34 C. 223; 50, L.J. 192, dis- 
tinguished. i 

A mortgagor suing for redemption must bring into 
account all the monies due to either party in connec- 
tion with the mortgage up to the day fixed under 
r. 7 of O.. XXXIV of the O. P. C., though he is 
neither obliged, nor is he entitled, to have any items 
of later date brought into account, The date so fixed 
is superseded by the actual payment if there is any 
payment. The day fixed is what is called in English 
Law the date of default. Wither there is payment, 
which may be on that date or earlier, or there is 
default. In either case the relation of the parties is 
changed, in the one direction by payment, the 
plaintiff being then entitled to possession or at least 
to a final decree for possession, in the other direction 
by default, the plaintiff being then deprived of his 
right to redeem. [p. 259, col. 2; p. 260, col. 1.] 

Therefore, a separate suit lies for any items which 
are received after the mortgagor has paid’ into Court 
the full amount declared due by the preliminary . 
decree. [p 290, col. 1.] 

In India the Courts are to be guided by the O, P. 
C. and not by the English practice. |p. 254, col. 2.] 


Second appeal against the decree of the 
District Judge, Fyzabad, dated the Ist 
October 1924, reversing that of the Addition- 
al Subordinate Judge, Sultanpur, dated the 
2od August 1924, 


Mr. Ali Mohammad, for the Appellant, 
Messrs. Bisheshar Nath and Bishambhat ' 
Nath Srivastava, for the’ Respondent. 


JUDGMENT.—The appellant is the 
plaintiff. The suit was one for mesne pro- 
fits. One Babu Sheodat Bahadur Singh 
was owner of the property. On llith Janu- 
ary 1904 he mortgaged it with possession 
to the father of the defendant. On l5th 
April 1905 he granted a second mortgage, 
of course without possession, to one Ra 
Bibi. On 2nd September 1905 he execute 
a deed of further chargs which became 
part ofthe first mortgage. Raj Bibi, the 
secon’ mortgages, brouzht the property to 
sale and bought it herself, and sold it tg 
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the plaintif. Thus the plaintiff was now 
mortgagor, aħd the defendant a mortgagee 
in possession. Plaintif brought a suit for 
redemption. He obtained a preliminary 
decree in the usual terms on 23rd August 
1920. The date fixed up to which accounts 
were to be taken, and up to which he could 
redeem was 23rd February 1921. He paid 
the whole amount due under the decree 
ow 3lst January 1921. It amounted to 
Rs. 44,360-6-3. It is important to note that 
this was the correct amount. There was 
an appeal but it was dismissed. Both 
parties -appealed from this decree, and the 
final decree was not passed till 25th Feb- 
ruary 1922. Plaintiff obtained possession 
on 23rd March 1922. He then filed a sepa- 
rate suit, which is the present suit, for 
mesne profits forthe period 3lst January 
1921 to 23rd March 1922. He was met with 
a plea of res judicata, on the ground that he 
ought to have asked for these mesne profits 
in the final decree itself. The learned 
Munsif rejected this plea, and gave plaint- 
iffa decree. 


On appeal, the learned District Judge, 
although in his opinion the equities of 
the’ case were clearly on the side of the 
plaintiff, felt constrained, following certain 
rulings of this Court, to dismiss the suit as 
barred under s. 30 and s. 43 of the C. P. 
C. Other issues were raised in the appeal 
but they were not decided. It was dismiss- 
ed on this preliminary ground. 


Plaintiff comes here on second appeal. 
The appeal succeeds, A great many cases 
were cited at the Bar and I propose to 
review them all, but before doing so | will 
consider the Statute. 


Order XXXIV, r. 7, provides fora prelimi- 
nary decree in suits ior redemption. In this 
decree a date must be fixed, and that date 
must be within six months of the date of 
the preliminary decree. If accounts are 
necessary, accouuts are to be taken upto that 
date. There is no provision for any subse- 
quent accounting, If accounts are not neces- 
sary, the Court declares the amount due. In 
either case, the decree is to the effect that the 
mortgagor can redeem by paying the full 
amount of the decree money on or before 
the date fixed, and that if he fails to do so 
he loses his right of redemption altogether. 
Rule 8 (1) runs:— 

“Where, on or before the, day fixed, the 
pisintif pays into Qourt the amount des 
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clared due as aforesaid, together with such 
subsequent costs as are mentioned in r. 10, 
the Court shall pass a decree.” 

It will be noted that the terms- of r, 8 
are mandatory. If the plaintiff has madea 


payment sufficient to cover the two items 


mentioned in the rule, namely, the amount 


already declared to be due in the prelimi- 


nary decree and the costs awarded under 
r. 10, the Court has no option in the matter 
but must pass a final decree. It is true 
that r.10 speaks of finally adjusting the 
amount to be paid, but as r. 10 makes 
allowance for nothing except costs, and 
r. 8is mandatory in its terms, it does not 
appear that this is intended to make pro- 
vision for any accounting except with re- 
gard to costs. It would appear, therefore, 
that if either party claimed to have a fresh 
account taken at that stage the Court would 
refuse to take it. If, for example, the mort- 
gagee had aclaim against the mortgagor, 
and demanded more money than had been 
declared due, it would not be within the 
power of the Court to refuse to pass a final 
decree. The mortgagor would point out 
that he had complied with the provisions 
of r. 8, and that he was entitled to claim a 
decree asof right. This isthe view of the 
procedure which was taken by the learned 
Munsif. No doubt the English practice is 
different. Even in England it is considered 
desirable, after the amount due has been 
ascertained and certified, that the mortgagee 
in possession should abstain from receiv- 
ing the profits, for if he does so, the ac- 
counts must be carried on and a new day, 
usually a month later than the date origi- 
nally fixed, must be fixed for redemption. 
[Jenner Fust v. Needham (1) ] But in India 
we are guided by the O. P. O. and not by 
the Euglish practice. 


(J 

The proposition of law, therefore, appli- 
cable to the present case, which would be 
derived from the St&tute is this. A mort- 
gagor suing for redemption must bring 
iito account all monies due to either party 
in counection with the mortgage up to the 
day fixed under r. T. But he is neither 
obliged, nor is he entitled to have any items 
of later date brought into account. The 
second proposition is this. Thatthe date 
so fixed issuperseded by the date of actual 
payment if there is any payment The day 
fixed is what is called in English law the 


(1) (1886) 82 Ch. D, 582; 55 L, J, Ch, 629; 55 Lae Te 
37; 34 W. R. 708, 
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date of default. Hither there is payment, 
which may be onthat date or earlier, or 
there is default. In either -case the rela- 
tion of the parties is changed, in the one 
direction by payment, the plaintiff being 
then entitled to possession or at least toa 
final decree for possession, in the other 
direction’ by default, the plaintiff being 
then deprived of his right to redeem. 

Therefere, a separate suit lies for any 
items which were received after the mort- 
gagor has paid into Court the full amount 
declared due by the preliminary decree, 

I am aware of only one decision which 
is contrary to this doctrine, namely, Papla 
Chakrapani Chettiar v. Ramaswamy Then- 
kondan (2). That case will be considered 
in due course. There is direct authority 
for fhe doctrinein Sakari Datta v, Ainuddy 
(3). That was a suit for redemption and 
the preliminary decree was made on l5th 
September 1905. On appeal the decree was 
modified. The Appellate Court’s decree was 
dated 19th July 1906 and the date fixed 
for payment was 19th September 1906. The 
full amount was paid into Court on 14th 
September 1906, but the mortgagor failed 
to get possession till 3rd October 1907. He 
brought a suit for mesne profits from 14th 
September 1906 to 3rd October 1907. The 
Court below dismissed the suit as barred 
by res judicata, but a Bench of the Calcutta 
High Court allowed the appeal, and decreed 
the suit ona finding that the mortgagor 
could not have obtained a decree for pro- 
fits accruing after the date fixed for redemp- 
tion in the preliminary decree. It was also 
held in that suit that as soon as the mortgage 
money has been paid in full, the relation of 


mortgagor and mortgagee ceases, and the’ 


mort gagee becomesa trespasser, | donot think 
it is necessary to decide that point. There 
is*authority for the opposite view, namely, 
that the mortgagee when he holds on, after 
being paid; is still a,mortgagee, although 
not entitled to possession. Itis unnecessary 
to decide the point, because in either case 
he is liable to the mortgagor for profits, and 
if these profits could not have been includ- 
ed in the final decree, then a separate suit 
must lie. ` 

. That case was followed in Tara Chand 
Marwari v. Brojo Gopal Mukharji (4). 


e 
(2) 42 Ind. Cas. 230. s : 
_(8) 6 Ind. Cas, 336;, 14 C. W.N. 1001; 12C. L. 4. 


. 820. 
ai” 58 Ind, Cas. 180; § P, L. J, 598; 1P. L T, 
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That was a decision of a Bench of the Patna 
High Court. In that case thefe was a mort- 
gage, apparently without possession, execut- 
ed in May 1902. Then in July there 
was an agreement by which the mort- 
gagee wasto be in possession on payment 
of rent of Rs. 50 which was to be set off 
against the intereston the loan. The report 
is not altogether clear but it would appear 
that the two deeds taken together were con- 
sidered to constitute a possessory mortgage. 
A suit was brought by the mortgagee for 
foreclosure, and a preliminary decree was 
passed under which the date fixed for ac- . 
counts and redemption was 23rd March 1918. 
An account was accordingly taken up to 
that date,and on 24th September 1915, a 
final decree was passed. The mortgagor 
then brought a separate suit, claiming rent 
from the mortgagee for some period, which 
isnot specified, but it was subsequent to 
28rd March 1913. The First Court decreed the 
suit. The lower Appellate Court dismissed 
it on the ground that the mortgagor should 
have claimed the rent at the time of the 
passing of the final decree. On second 
appeal, this decision was set aside on the 


_ground that there is noprovision by which 


a separale suit is forbidden foran amount 
which became due after the date fixed. It 
was saidin that case that the only decision to 
the contrary was Kashi v. Bajrang Prasad 
(5). The learned Judges may be right in 
saying so. The report is not very full. But 
solar as I can see Kashi v. Bajrang Prasad, 
(5) is not an authority to the contrary. That 
was a suit for redemption. The preliminary 
decree was passed on 17th December 1902. 
On apreal ihe amount was increased, but 
the decree was confirmed on 31rd February 
1903 The plaintiff paid what was due and 
got possession. sometime in the earlier part 
of, the year 1203. Then he instituted a 
separate suit to recover money received by 
the mortgagee from August 1902 to March 
1903. As the date of possession is not set 
forth it is possible that some part of these 
profits were collected after the payment of 
the mortgage money, butit is not stated, . 
and indeed it does not appear to be likely. 
If the date of the decree was 3rd February 
the payment must have been later than that, 
and may very well have been later than 
the last date of the alleged receipt of 
profits. 

The next case is Vairappa Thevan v, 


| (5) 30 A, 36; 4 A, L, J, 768; A W, N, (1907) 283, 


— [OLL 0. 1925] 
Subbiah Thevan (6). In that case the pay- 


ment was made on 29th October and the. 


‘suit was for profits after that date. The 
importance of this case is that the solitary 
case to the contrary was cited and it was 
gaid: è 

“The’ learned Judges held in that case 
that the Court had power, even after the 
preliminary decree, to adjust the rights of 
the parties. It was neitherargued nor decid- 
ed that the mortgagor is bound to claim this 
adjustment and thatif he did not do so his 
rightsto mesne profits will be barred as 
res judicata”. The three cases cited, there- 
fore, are direct authority for my finding. 


I have now to see whether there are any 
authorities to the contrary. I will begin 
with the decisions of this Court, because 
the Court below felt constrained to pass an 
unjust decree feeling bound by certain 
decisions of this Court. The case referred 
to in the judgment is Umrai v. Gulzari Lal 
(7). In that case, however. the profits sued 
for were from 12th Mav 1904 to 30th July 
1905. Naw 30th July 1905 was the actual 
date on which the mortgagor redeemed and 
tonk possession. It is quite true that the 
date, 12th May 1904, was the dateupon which 
the plaintiffs deposited the mortgage 
money under s. 83 of the Transfer of Pro- 


perty Act and on which notice was issued. ` 


Buta distinction must be drawn between & 
deposit of the mortgage money under s. 83 
` ofthe Transfer of Property Act, without 
any decrees of the Court, arid a denosit of the 
amount declared dne under O. XXXIV, r. 7. 
Tn the case of a deposit under s. 83 there has 
been no adjudication by the Court of the 
amount of mortgage money due, The ac- 
count has still to be taken. If the mortgagee 
refuses to accept the money, whether pro- 
perly or improperty, the mortgagor comes 
into Court under O. XXXIV, r. 7, asking. to 
have an account taken and the amount due 
declared. When he does this, he may reason- 
ably be exnected to include in his claim, 
“ anything which will be due to him up to 
“the date fixed for redemption. His account 
still falla within the account contemplated 
in O. XXXIV, 1.7, and not under the final 
decree. That decision, therefore, is not con- 
' trary to the proposition of law which we 
are considering. It was said in that case 
that the point was concluded by the ruling 


(6) 44 Ind. Cas. 251; 23 M. L. T. 158; 7 L. W, 269; 
(1918) M. W. N. 207. | 
(7) 2 Ind. Cas, 834; 190. O. 152. 
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in Sheo Nath v. Gaya Prasad (8). Now in that 
case the separate suit was for profits for 
the year 1308 F. That year ended either on 
the 13th June 1901, oron the28th September 
1901. The mortgagor obtained a decree Tor. 
redemption. He paid in the amount, and 
obtained possession on 29th June 1901, but 
on appeal the amount which the mort- 
gagor was to pay was increased. This decree 
is dated 28th April 1908, so that the prof.ts 
sued for were realized long before the real 
preliminary decree, which was the decree 
of the Appellate Court. The reasons given 
are in favour of our proposition of law. It 
was said, 

“Under s. 92 of the Transfer fof Property 
Act, in asuit for redemption the Court is 
bound to pass a decree ordering, that an 
account be taken ofwhat will be due to*the 
defendant for the mortgage money, ete., 
awarded to him on asubsequent date which 
the Court fixes for payment. It must be 
presumed that the decree for redemption 
was passed in accordance with law. If the 
First Court did not in the suit for redemption 
consider profits of the mortgaged property 
for the year 1308 F. in calculating the 
amount payable by the mortgagor, the 
respondent's remedy was by review of judg- 
ment or by appeal and not by separate suit, 
He had a right to, and should have insisted 
on, the decree being in accordance with 
law. Furthermore, on the present appel- 
lant’s appeal to this Court the respondent 
could have had and should have had an 
account taken, of the amount payable by 
him on the date fixed by this Court for 
payment, that is, on the 28th July 1903”, 

What the learned Judge lays down is that 
the account which is to be taken under 
s. 92 of the Transfer of Property Act, that 
is to say, under O. XXXIV,r. 7, ought to 
include all monies due under the mortgage. 
He says nothing about the final decree. 

There is only one other decision of this 
Court, namely, Matsab Ali v. Sakhawat 
Hasain (9). In that case the preliminary 
décree of the Court of trial was passed on 
3lst March 1914, and the amount fixed by 
that decree was Rs. 1,046-0-4. There was 
an appeal to the District Judge, and his 
decree dated 26th February 1915 reduced 
this amount to Rs, 952-8. The plaintiff 
deposited this amount on 26th Apyil 1915. 
There was a second appeal to this Court, 

(8) 8 O. O. 302. 

4) 53 Ind. Cas. 503; 70. L, J. 24; 2? U. P, L. R. (0) 
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and this Court directed thata further sum 
was due to the mortgagee in respect of the 
payment of certain Government revenue. 
An order was accordingly sent to the Court 
of first instance to determine what this 
‘amount was, and to prepare a final decree. 
Accordingly, an enquiry was held and on 
5th September 1917 the Munsif held that the 
amount so payable amounted to Rs. 198-7-6. 
This additional sum was paid into 
Court by the plaintiff. Thereupon the final 
decree in the redemption suit was drawn 
up on the 15th of September 1917, and the 
plaintiff got possession. A separate suit 
was brought against the mortgagees for 
mesne profits for the period between the 
26th April 1915, the date on which the 
plaintiff deposited the sum which was 
afterwards found to be inadequate, and the 
date upon which he obtained possession. 
The Courts below dismissed the suit on the 
ground that no mesne profits can be sought 
unless it can be shown that the mortgagees 
wrongfully withheld possession. The appeal 
was decided on the same ground, namely, 
that the mortgagee is not obliged to vacate 
possession until he has received the full 
mortgage money, and that the full mortgage 
money was not paid until September 1917. 
The facts of this decision, therefore, do not 
touch the question at all. The only dif- 
ficulty is created by these words. 

“If there was any accounting to be done 
between the parties in respect of this mort- 
gage transaction, whether on account of 
receipt of profits in lieu of interest or on 
_ any other account arising out of the mort- 
gage relation between the parties, that 
ought to have been done before the final 
decree was passed. The plaintiff cannot 
now after redemption bring a suit for 
mesne profits for the period prior to the 
ate of the final decree in the redemption 
suit.” 

These words are obiter. The profits 
which were the subject of the suit had 
been realised prior to the date up to which 
accounts were taken. It was open to the 
plaintiff, while accounts were being taken, 
to bring these itemsinto account. A very 
short interval elapsed between the true 
preliminary decree of the 5th September 
1917 and the final decree of the 15th Sep- 
tember 1917. Apparently no interval at all 
elapsed between the, actual payment and 
the date of the final decree, So when the 
learned Judge was speaking of the final 
decree he was also speaking of the date 
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of payment. This was not one of those. 
cases in which, owing to appeals, a period 
elapsed between the payment of the full 
amount declared due under O. XXXIV, 
r. 7, and the obtaining of possession by the 
mortgagee. There is, therefore, no decision 
of this Court contrary to the proposition of 
law enunciated. of 

I turn now to the Bombay decisions, of 
which I propose to consider twoonly. They’ . 
are the strongest cases against the appel- 
lant. First comes the well-known case 
Vinayak Shivarao Dighev. Dattatraya Gopal 
(10). This may be considered to be the 
leading case for the proposition that 
separate suits must not be brought with 
regard to accounts arising out of the mort- 
gage relation. There had been a suit for 
redemption, with a preliminary decree 
dated 25th September 1893. It directed the 
mortgagors to pay Rs. 8,200 and costs with- 
in six months. The plaintiffs paid the 
whole amount decreed on 4th December 
1893, and obtained possession in March 
1494. Inthe meantime, the defendant pre- 
ferred an appeal, and the judgment in 
appeal dated 2nd September 1895, varied 
the decree by substituting Rs. 9,809 9-9 for 
Rs. 8,200 and directed that the six months 
time should run from 2nd September 1895. 
The balance of Rs. 1,609-9-9 was paid in 
March 1896.. Subsequently the mortgagee 
brought a separate suit to recover profits.of 
the mortgaged property forthe period þe- - 
tween March 1894 and March 1896, on the 
ground that he was entitled to keep posses- 
sion until the true amount due under the 
mortgage was paid, and, therefore, the 
mortgagors having obtained possession 
without making full payment, ought to 
account for the profits during the interval. 
He was held to ‘be barred by res judicata. 
There is nothing in this judgment con- 
trary to our principle. The profits claimed 
related toa period before thedate of pay- 
ment, because the earlier payment turned 
out to be inadequate. It was also said in 
the judgment: 


“The claim on which we are now asked 
to adjudicate isone that could and ought 
to have heen advanced in the former suit. 
NA TA It furnished, if well founded, a good 
ground of defence to the claim of redemp- 
tion, and so must be deemed to have been 
a matter, directly and substantially in 


(10) 26 B, 661; 4 Bom. L. R. 492. 
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issue in such suit (s. 13 Explanation Il 
OPO . i 

Now no such remark can be made in the 
present suit. Plaintiff could not have set 
up this claim as in any way strengthening 
his claim for redemption. Whether he 
was entitled to mesne profits, or whether 
‘ha was not, he was: equally entitled to 
redemption. It is evidently a different 
matter when a mortgagee possesses some 
claim under which he can resist redemp- 
tion. < 
' The other Bombay case is Rukhminibai v. 
Venkatesh Bab Prabhu (11). In that case 
there was a tender out of Court which wasnot 
accepted. Consequently the mortgagor filed 
a suit, and at the same time made a deposit 
under s. 83. The suit was decreed with 
costs on 27th May 1903, and on 15th July 
1903, the plaintiffs got possession. They 
filed a suit to recover mesne profits from 
24th June 1901 to 15th July 1903. The 
interval between the decree for possession, 
27th May 1903, and the actual obtaining 
of possession, 15th July 1903, was very 
short. Asis pointed outin Sahari Dutt v. 
Sheikh Ainuddy (3) in so faras the suit was 
held barred for that short period, it may 
be an authority against the appellant, but 
it is not an express authority, for the point 
was not discussed. The greater part of the 
profits sued for would be held barred by 
res judicata under our principle. 

I have already discussed the case Kashi 
v: Bajrang Prasad (5). I propose to consider 
one other Allahabad case, namely, Ram Din 
v. Bhup Singh (12). There was a suit for 
redemption of a usufructuary mortgage. 
The mortgagors’ obtained a decree, and 
were put in possession on 13th March 1906. 
- They brought a separate suit to recover 
Rs. 5,000 on account of surplus collection 
alleged to have been received since 1874, 
“when the mortgage was discharged by the 
usufruct of the property. They were held 
to be barred by s. 43 of the ©, P.C. Their 
suit was for a period before redemption. It 
_ ‘was a case in which there was no payment. 
. If the plaintiffs’ allegations were correct 
there ought to have been a payment by the 
mortgagee to the mortgagor. Clearly this 
account ought tohave been settled in the 
preliminary decree according to our 
principle. 

Passing to the Calcutta High Court I have 
already considered Sahari Dutt v. Sherkk 

tS) 31 B. 527; 9 Bom. L. R. 527. 

12) 30 A. 225; 5 A. L. J. 192; A, W. N. (1908) 96. 
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Ainuddy (3). The next case is Satyabadt 
Behara v. Harabati (13). That was a case 
similar to kukhminibai v. Venkatash Bab 
Prabhu (11). There was a tender out of 
Court, improperly refused by the mortgagee, 
followed by asuit for redemption, which 
was decreed in the usual terms, The. 
amount was deposited and the mortgagor 
was put in possession. A separate suit was 
brought for the period between the date of 
tender and the date of delivery of posses- 
sion. It was held to be barred by res,judi~ 
cata. This is not contrary to our principle. 

As regards Madras, I have already dise 
cussed Vairappa Thevan v. Subiah Thevan 
(6). In that Papla Chakrapani Chatiar v. 
Ramaswamy Thenkondan (2) was referred 
to. The facts were that the plaintiff obtain- 
eda preliminary decree in a redemption ‘sult 
under O. XXXIV, r. 7. The plaintiff paid 
the amount into Court, but the defendants 
retained possession of the property, and the 
passing of a final decree in the suit was 
delayed for a considerable period owing to 
unsuccessful appeals by the defendants. It 
is not quite clear what happened, but, so 
far as I can judge, the plaintiff demanded 
mesne profits for this period at the time 
when he asked for his final decree, and the 
Court awarded them on the ground that 
such matters could be dealt with in the 
final decree. The learned Judge admitted 
that r. 8 contains no provision as to rents 
and profits received by the defendant after 
the preliminary decree. It was said, how- 
ever, that r. 10 and the proviso to sub-r. 4 
of r. 8, showed that the Court can take into 
consideration events which have happened 
subsequently to the date of the preliminary 
decree, and that for certain purposes the 
suil still remains pending. This decision 
is in conflict with the decision of the 
Calcutta High Court, and even of she 
Madras High Court already quoted. But, 
as was pointed out by another Bench of the 
Madras High Court, it is not a decision that 
a subsequent suit would be barred. Justice 
had been done in the final decree, and an 
Appellate Court might very well abstain 
from interfering with it. The decision is 
certainly against the appellant as far as it 
goes, but it does not go very far. 


I have now reviewed all the cases which 
were cited at the Bar, and I haveeshown 
that none of them is really contrary to the 
principle, that mesne profits accruing after 


(13) 34 O. 223; 5 C. LJ. 192, 
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the date of payment made according to a 
decree passed nnder O. XXXIV, r. 7, can be 
the subject of a separate suit, while three 
of them are directly in favour of that pro- 
position, which was itself derived from a 
‘consideration of the language of the Statute, 

I therefore, allow the appeal, and set 
asidetire judgment and decree of the lower 
Appellate Court. As that judgment pro- 
ceeded on a preliminary point, I remand 
the case to the lower Appellate Court for 
decision on the merits. The appellant will 
get his_costs of this appeal from the re- 
spondent, 


G. H, Appeal allowed. 


MADRAS HIGH COURT. 
BERCOND CIVIL APPEAL No. 495 or 1923. 
July 13, 1925. 

; Present:—Mr. Justice Phillips. 
-.PAPAKANNU ERRAPPA REDDI AND 
OTHERS—DEFENDANTS Nos. 3 To 6— 

APPELLANTS 
k versus 

MUTCHELI PEDVAMUNISWAMISETTI 

AND OTHERS—PLAINTIFFS Nos. 2 To 5 AND 

L. R. or THE Ist PLAINMFF— RESPONDENTS. 
Madras Estates Land Act (I of 1908), ss. 181, 189— 
Landlord and tenant—Sale for arrears of rent— Fraud 

—Suit to set aside sale-—Jurisdiction of Civil Courts. 
The right to set aside a revenue sale held under the 
provisions of the Madras listates land Act con- 
ferred by s. 131 of that Act does not take away the 
right of suit in the ordinary Civil Courts to set aside 
the sale on the ground of fraud. A suit, therefore, by 
a tenant to set aside a sale of his holding held under 


the provisions of the Madras Estates Land Act for’ 


arrears of rent, on the ground that the sale was 
brought about by fraud, is maintainable. 

Second appeal against a decree of the 
Coyrt of the Subordinate Judge, Chittor, 
in A. S. No. 373 of 1921, (A. S. No. 317 
of 1921 on the file of the District Court, 
Chittor), preferred against a decree of the 
Court of the District’ Munsif, Midnapalli, 
in O. S. No. 296 of 1920. . 

‘Mr. A. Ramaswami ‘Iyer, for the Appel- 
lants. 

Mr. N. Chandra Sekhara Iyer, for the 
Respondents. 


JUDGMENT.—The facts found in 
this cage, which I must accept, are as 
follows: The appellants were tenants 
under the plaintiffs of the suit lande, 
During the tenancy, they defaulted in the 
payment of the kist due to the superior 
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landlord and the lands were brought to 
sale and purchased, some by? the 6th de- 
fendant himself and some by the 6th 
defendant's father in-law Lakshmana Reddi. 
Both the lower Courts have found that 
these sales were brought about by the 
fraud of the defendants and have accord- 
ingly given a decree for recovery of the 
lands from the defendants with arrears 
of rent, 

In appeal here it is argued that this 
suit should have been brought in a 
Revenue Court, inasmuch as it was ne- 
cessary for the plaintiffs to set aside the 
revenue sale. Reliance is placed on the 
ruling in Ramanathan Chetty v. Rama- 
sami Chetty (1) That ruling, however, 
very clearly and carefully differentiates 
the case reported in Gouse Moideen Saib 
v Muthialu Chettiar (2) where it was held 
that the right to set aside a sale con- 
ferred by s. 131 of the Estates Land Act 
does not take away the right of suit in 
the ordinary Civil Courts to set aside the 
sale on the ground offraud. Here we are 
concerned with fraud, consequently in 
accordance with the principle laid down 
in Gouse Moideen Saib v. Muthialu Chettiar 
(2), I hold that it is not necessary to 
bring this suit in a Revenue Court. If 
the defendants (appellants) were allowed 
to take advantage of this sale which they 
brought about solely to defraud the plaintiffs 
of their rights, it would be giving them 
the advantage of their own fraud, That 
is a course which no Court would deliler- 
ately pursue. This objection, therefcre, 
fails. A 

It is also argued that Lakshmana Reddi 
should have been made a party to this 
suit. The plaintiffs did not choose to make 
him a party and of course the decree will 
not be binding upon him. He is a very 
close relation of the defendants, Ue 
actually came to Court and produced docv- 
ments on their behalf; but he did not ask 
to be impleaded, nor did he give evidence, 


“nor did the defendants ask that he should 


be impleaded asa party. Sixth defendent 
merely ssid that the suit should be dis- 
missed because he was not a party. I 
agree with the learned Sul ordinate Judge 
and the District Munsif that it was not 
necessary for the plaintiffs to make him 
a party, provided that the plaintiffs are 
(1) 27 Ind. Cas. 409; 39 M, 60 


(2) 9f Ind. Gas. 762; 26 M, L. J, 36; 14 M. L. T, 523; 
(1914) M. WAN. 55. 
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satisfied with a decree which is judicially 
not binding upon him. This objection also 
fails. : 

Io view of the concurrent findings of 
facts of both the lower Courts the decree 
appealed agaiast is right. The second 
appeal is dismissed witl. costs 
Y. N. V, Appeal dismissed, 

Z. K. 
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BOMBAY HIGH COURT. 
Secon» Orvin ArpEaL No, 553 or 1922. 
August 28, 1924. 

Present :—Mr. Justice Marten and 
Mr. Justice Fawcett. 
AMARSANGJI INDRASANGJI AND 
ANOTHER—PLAINTIFFS—A PPELLANTS 


VETSUS 
RANCHHOD JETHABHAI—DEFENDANT— 
RESPONDENT. 

Bombay Land Revenue Code(Act V of 1879), ss 83, 
84—Landiord aud tenant—Tenancy originating with 
foundation of viclage—-Antiquity—Presumption of per- 
manence---Notice to quit, contents of —Notice requiring 
tenant to vacate within ten days, legality of. 

_ The presumption laid down in s. 830f the Bombay 
Land Revenue Code would not arise in a case in 
which'the Court is able to find a definite and recent 
date when the actual tenancy began. Where, how- 
ever, the tenants trace their origin and connection 
with the landsof the tenancy back to the foundation 
of the village, over 250 years ago, it does not follow 
that their particular tenancy or that of their ancestors 
began on that particular definite date. On the con- 
trary insucha case there is the requisite antiquity 
contemplated by s. 93 of the Code and the presump- 
tion ais down therein may validly be raised. [p. 267, 
col, 1. 


Where a landlord requires a tenant to go out of . 


possession of the lands of his tenancy ata particular 
date, the specitic date on which the tenant is required 
to quit the property should be specilied in the notice, 
otherwise the tenant would be left in a state of 
embarrassing uncertainty as to what arrangements he 
should make for his future home, for the removal 
of his furniture and other matters or else in default 
of complying with some ambiguous notice he might 
b2 oxposed to the nuisance or annoyance of a law 
suit. [p. 263, col. 1.] 

A notice to quit given by a landlord to a tenant ran 
as follows: “You are hereby given notice that wilhin 
ten days from the date of receipt hereof you should pay 
over to us rent of the last year and you should give in 
writing a kabuliyat to pay rent for the lands you 
cultivate, failing which you should hand over to us 
the lands which you cultivate and in default steps will 
be taken against you to take over possession from you 
or obtain any other remedy according to law:" 

Held, that under this notice the tenant was re- 
quired either to pay the arrears of rent and pass a 
lease within ten days or in default tohand over 

. possession on the oxpiry of ten days and fhat the 
period of three months required under s. 84 of the 
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Bombay Land Revenue Code was not given and the 
notice was consequently defective. [p. 268, col. 1.] 

Second appeal from the decision of the 
District Judge, Ahmedabad, in Appeal 
No. 77 of .920, reversing that of the bub- 
ordinate Judge, Nadiad, in Civil Suit 
No. 288 of 1913. 

Mr. G. N. Thakor, (with him Mr. J.K. 
Thakore), for the Appellants. 

Mr. H. C. Coyajee (with him Mr. H. A. 
Divatia), for the Respondents. | 


JUDGMENT. 

Marten, J.—These are some thirty-three 
appeals from the judgment of the District 
Judge of Ahmedabad reversing the decision 
of the Subordinate Judge and dismissing 
the plaintiffs’ suits with costs. The suits 
all raise the same point. They are brought 
by the plaintiffs as the Thakors of Mohogar 


claiming that they hold in joint owner- 


ship the wanta‘of the village of Mehmad- 
pura. This wanta consists in all of 104 
acres, of which 94 acres are in dispute in 
this and the companion suits, so the learned 
District Judge tells us. 

The principal point in dispute is as to 
whether the defendants are annual tenants 
as the plaintiffs contend, or whether they 
are permanent tenants as the defendants 
contend. There is asubsidiary point as to 
whether, even if the defendants are 
annual tenants, the plaintiffs are entitled 
to enhance the rent. It appears that by 
an alleged notice to quit, dated February 
5, 1916, the plaintiffs called on the defend- 
ants to pay an increased rent and to sign 
a writing to that effect, and that in default 
they were to give up possession. This 
was to be done within ten days. The de- 
fendants replied repudiating the right of 
the plaintiffs to give this notice and claim- 
ing that they were permanent tenants. 
Consequently in the same year 1916, Suit 
No. 136 of 1916 was brought by the plaint- 
iffs but was subsequently withdrawn with 
permission to bring another suit. There- 
after, namely, on November 26, 1918, this 
present Suit No, 288 of 1918 and its com- 
panion suits were brought. 

Now in this case we have the advantage 
of a particularly clear judgment of the 
learned District Judge, which relieves me 
from the necessity of setting out the facts 
or the reasons for our judgment in any 
great detail. The case largely turns upon 
s. 83 of the Bombay Land Revenue Code, 


-which provides that:— 


“Where, by reason of the antiquity of a 
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tenancy, no satisfactory evidence of ils 
commencement is forthcoming, and there 
is not any such evidence of the period of 
its intended duration, if any, agreed upon 
between the landlord and tenant or those 
under whom they respectively claim title, 

` or any usage of the locality as to duration of 
such tenancy, it shall, as against the im- 
mediate landlord of the tenant, be presumed 
to be co-extensive with the duration of 
the tenure of such landlord and of those 
who derive title under him.” 

The defendant's case is that this village 
of Mehmadpura was founded about 1€55 
A. D. and thev trace their connection with 
this village back to that date. It would 
appear that the first appearance of the 
defendants’ names or their ancestors in the 
plaintiffs’ books isin 1876. But it would 
also appear from someof the earlier books 
produced by the parties that prior to that 
date, viz, in 1869, the defendants’ names or 
those of their predecessors appear amongst 
the patels who were then cultivating this 
land according to the plaintiffs’ accounts. 
What the learned District Judge says is 
this: “This statement of the defendants 
derives corroboration from the fact that 
in the account books for the previous years 
commencing from the Samvat year 1905 
produced by the plaintiffs, the lands are 
shown as being cultivated by patel samasth 
i. e., body. of patels, without mentioning 
individual names.” 

Following that out when one turns to 
certain accounts produced. by the defend- 
ants, that shows how these patels dealt 
with the produce of the rent or the produce 
of the land, and the defendants’ ancestors 
are shown in that account as getting 
share of these rents. Sothat takes us back a 
little earlier, viz., to 1869. And there is one 
further point, viz., that the lower Appellate 
Court has found that the plaintiffs have not 
produced all the books which one would ex- 
pect them to produce. 


Then comes the question of the rent or, 


salami or giras, whatever maybe the true 
expression. The finding of the lower Appel- 
late Court is: “In the present case I think 
the evidence taken as a whole leads to the 
conclusion that the defendants have been 
paying rent at a uniform rate.” “Then lower 
down the, same judgment runs: “Taking 
the evidence as a whole,‘ think the reason- 
able conclusion is that the defendants have 
been paying a uniform rate of rent to the 
plaintiffs.” Then so far as the evidence of 
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the plaintiffs is concerned the learned Dis- 
trict Judge summarizes on page@4 the evi- 
dence of the plaintiffs themselves. Shortly 
stated, they said they did not know when 
the ancestors of the defendants were let 
into possession or ón what terms. As regards 
the plaintiffs’ Karbhari, Ex. 104, he states 
that so far as his knowledge goes, the 
defendants have been paying a fixed rent, 
but he knows nothing about the origin of 
the tenancy or about ihe quantum of rent. 
He only repeats the report tliat he has heard 
that certain Muhammadan cultivators were 
in possession of the land toa certain date. 

After a consideration then of the whole 
facts of the case, the learned District Judge 
came to the conclusion that the facts fell with- 
in s. 83 of the Bombay Land Revenue Code, 
and that the Court was entitled to presume 
this tenancy to be a permanent tenancy. 
It has been argued before us strenuously 
by the appellants that this was an error 
of law on the part of the District Judge 
inasmuch as the defendants’ own case stated 


-what the commencement of the tenancy 


was; and that on the rulings of this Court 
where once you find a definite commence- 
ment ofatenancy, then there is no room 
for the presumption to be raised under. 
s. 83. As far as the authorities of this Court 
are concerned they are naturally binding 
on us, and one can quite understand that 
if you finda definite and recent date when 
an actual tenancy began, it would be wrong 
in such a case to raise a presumption under 
s. 83. Similarly, under English Law my 
brother Fawcett hasin Narayan v. Pandu- 
rang (1) poirted out that in England a plea 
based on immemorial custom might be de- 
feated by proof thatit began within legal 
memory, viz., after 1189 (see Halsbury’s Laws 
of England Volume X, page 283) and the 
same might apply as regards certain claims 
based’on prescription at Common Law. (See 
Halsbury’s Laws of England Volume XI, 
pages. 260-61). 

But, on the facts of this particular case, 
I entirely agree with the learned District 
Judge that the commencement of this ten- 
ancy is not definitely shown. No doubt the 
witnesses have put forward the origin of 
it to the foundation of the village. But, if 
one follows that argument out, one might 
say that a tenancy in a particular case must 
have begun by say the year 1200 in a 
particular town because one knows that 


(1) 76 fùd. Oas.71; 24 Bon. L. R. 831;, atip., 835; 
(1922) A. I. R. (B.) 402; 47 B. 4.) . | 


{9i Í. 0. 1925) 


prior to that’ date no such town or village 
existed whgtever. It seems to me that it 
does not follow that because the defend- 
ants trace their origin and connection with 
this land back to the foundation of the 
village, that it necessarily follows that their 
particular tenancy or that of their ances- 
tors began on that particular definite date. 
On the contrary when one goes back, 
asin the present case, to such a distant 
date as over 250 years ago, one certainly 
gets the antiquity contemplated by s. 83. 
And I think on the facts of the present 
ase there is quite enough uncertainly as 
to the commencement of the tenancy, and 
also as to its terms, tojustify the presump- 
tion under s. 83. 

Nor can [ accept the argument that was 
put forward in the alternative, viz. that if 
-you do not fix the commencement of the 
tenancy definitely at the foundation of the 
village, then no commencement of the 
tenancy isshown before 1876 or some such 
time. That would be to neglect amongst 
other things the oral evidence of the defend- 
ants as to the possession of this land 
by themselves or their ancestors. It would 
also be to ignore the admissions of the 
plaintiffs themselves that they are unable 
to account for the original possession of 
this land by the defendants and their an- 
eestors. In other words we get exactly a 
class of case where the origin of a particu- 
lar right of an occupier or tenant is lost 
in antiquity. - 

That being so, in my judgment the lower 
Appellate Court arrived atthe right con- 
clusion on the question whether the de- 


fendants, were annual tenants or perma-. 
nent tenants, and that the finding that they. 


were pemanent tenants ought to be upheld. 
Then a point was taken that, even if they 
were permanent tenants, they denied their 
landlords’ title, and, therefore, that involv- 
ed forfeiture. This is based on what in 
my opinion is a very narrow construction 
of the written statement of the defend- 
ants. There they pleaded first of all that 
they were old and permanent cultivators, 
that they were not tenants-at-will or 
annual tenants of the plaintiffs, but that 
they cultivated the land under the right 
’ of ownership or permanent tenancy since 
the time the village of Mehmadpura was 
founded, and they had been paying to 
the plaintiffs a fixed salami from the time 
of their ancestors. . 
. As regards the word translated “owner- 
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ship” the word used in the vernacular is 
maleki. And oneknows from other cases that 
the word malek or maleki is often used in a 
sense which certainly cannot on investiga- 
tion justify the suggestion of an absolute 
owner or ownership in law. I am satisfied 
that the real case put forward by the defend- 
ants was that they were permanent tenants 
and that they never denied that the plaint- 
iffs were there landlords. Nor is there 
anything in the issues raised in the Trial 
Court to suggest anything of the sort, The 
main issues were Issues Nos. 8 and 9. The one 
raised a point whether the plaintiffs proved 
a tenancy from year to year. Issue No, 9 
raised a question whether the defendants 
were permanent tenants of the disputed 
land. One may also say that where you 
find permanent tenants at what has been 
found to be here a uniform rent, their 
position after all does not differ very greatly 
from that of owners. Even an owner in 
fee simple who is liable to pay a certain 
fixed fee farm or quit rent in one sense 
is not an absolute owner of the land, be- 
cause he has to pay this particular annual 
sum, But in the ordinary acceptation of 
the word, he undoubtedly would be looked 
upon asan owner not only by laymen but 
also by lawyers. 

Then the next question is as to the vali- 
dity of the notice to quit given by the 
plaintiffs. That point in the view I take 
itis unnecessary to decide, because I hold 
that the defendants were permanent tenants, 
But supposing they were annual tenants, 
thenit is conceded that a notice to quit 
had tobe given under s. 84 of the Bombay 
Land Revenue Code which runs: “An 
annual tenancy shall (in the absence, of 
any special agreement in writing to the 
contrary require for its termination a notice 
given in writing by the landlord tọ the 
tenant, or by the tenant tothe landlord at 
least three months before theend of the 
year of tenancy at the end of which it is 
intimated that the tenancy is to cease, 

*Such notice may be in the form of Sch. 
E, or to the like effect.” If one turns to 
Sch. E it will be found that this notice may 
be in the following form: “I do hereby give 
yon notice that Ido intend to enter upon, 
and take possession of the land which you 
now hold as tenant under me, and you are, 
therefore, required: to quit and deliver up 
possession of the same at the end of this 
current year, terminating on the day of 

MI should here mention that an 
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earlier part of s. 84 enacts that “An annual 
tenancy shall, in the absence of proof to the 
contrary, be presumed to run from the end 
of one cultivating season to the end of the 
next. The cultivating season may be pre- 
sumed to end on March 31.”. 

Now the words of the particular notice 
given by the plaintiffs were :— 

“ You are hereby given notice that within 
ten days from the date of receipt hereof you 
should pay over to us rent of the last year 
and you should givein writing a kabuliyat 
to pay rent for the lands you cultivate, fail- 
ing which you should hand over to us 
the lands which you cultivate and in default 
steps will be taken against you to take over 
possession from you or obtain any other 
remedy according to law.” 

Tagree with the learned District Judge 
that on the true construction of this notice, 
the defendants were required either to pay 
the arrears of rentand pass alease within ten 
days or in default to hand! over possession 
on the expiry of ten days, That being so, 
the period of three months required under 
s.84 was not given. For, I cannot accept 
the construction which is advanced by the 
defendants to the effect that we should 
imply that this notice to quit was to quit at 
the termination of the cultivating season. 

Tt is unnecessary to refer to English 
authorities to show the strictness with which 
notices to quit are there construed, and I do 
not say that the same rules would necessarily 
apply in India. But here-we have a definite 
section to guide us, anda definite form of 
notice, which, though not imperative, still 
indicates the class of notice which the 
Indian Legislature had in mind, and that 
notice would be very much what would be 
required under English law. After all it 
is a matter of common sense that if-a land- 
` lord requires a tenant to go out of posses- 
sion at a particular date, the specific date 
on which the tenant is required to quit the 
property should be given, otherwise the ten- 


ant would be left in a state of embarrassing | 


uncertinty as to what arrangements, he 
should make for his future home and for 
the removal of his furniture and other 
. matters, or else in default of complying 
with some ambiguous notice he might be 
exposed to the nuisance and annoyance of 
a law suit, f 

In my judgment, therefore, the judgment 
of the lower Appellate Court was correct on 
this point also, viz., that the plaintiffs did 
not give a valid notice to quit and that 
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im the absence of such a notice the plaintiffs 
were not entitled to maintain thig suit, 
Then it was said that apart from that 
point and even supposing that the defend- 
ants were permanent tenants, even then 
the plaintiffs were entitled to enhauce the 
rent. In this connection it will be remem- 
bered that in their pleadings the plaintiffs 
claimed back rent and possession of the 
land, and a declaration that they were 
entitled to increase the amount of rent at 
their pleasure. No doubt the exception to 
s. 83 provides that “Nothing contained in 
this section shall affect the right of the 
landlord (if he have the same by virtue of 
agreement, usage or otherwise) to enhance 
the rent payable, or services renderable by 
the tenant or to evict the tenant for non- 
payment of the rent or non-rendition of the 
services, either respectively originally fixed 
or duly enhanced as aforesaid.” But here 
no: agreement whatever is proved under 
which the plaintifis had any right to en- 
hance the rent. And as regards the usage 
or otherwise I can only say that I agree with 
the learned District Judge, when he says 
there is no issue framed to that effect and 
no evidence led, and that, therefore, there 
are no materials before the Court which 
would justify an Appellate Courtin ap- 
proaching the case from that stand-point. 
When the learned District Judge says 
this, it must be remembered that he had 
already considered earlier in his judgment 
the question whether the defendants’ story 
that they had paid a uniform rent was true, 
or whether the plaintiffs’ case that the rent 
had varied was the correct one. As I have 
already said the learned Judge in at least 
two passages stated that he had come to 
the conclusion that the defendants’ case 
that they had paid a uniform rent was the 
correct one. Consequently it cannot fairly 
be urged on behalf of the plaintiffs that one 
should accept the plaintifs’ evidence, viz., 
that the rent was enhanced, or that a higher 
rent was paid at certain dates compared with 


“others, and that that accordingly implied 


the power of the landlord to enhance the 
rent, and, therefore, there was evidence 
to support the alleged usage, and that as 
regards this particular Jand the landlord 
had the right to enhance the rent. Nor is 
it fair to the learned District Judge to say 
that in considering this point abou! enhanc- 
ed rent, he did not take into consideration 
the evidence on the question of rent. He 
had already done that in the earlier part of 


` 


(pi 10. 1925] 


his judgment. He had there found that the 
plaintiffs Bad failed to make out their case 
on the point of fact as tothe alleged vary- 
ing rent. Consequently when he came to 
this final issue, the existing findings were 
of along tenancy by the defendants at a 
uniform rent. Consequently on that find- 
ing as to the uniformity of the rent, there 
was no evidence on which you could infer 
that the landlord had either expressly or by 
implication a right to enhance the rent. 
Then it was said the real point in this 
case was whether the defendants were 
annual tenants, and that if in fact they 
were permanent tenants, then we ought to 
leave open for decision in some future case 
the.question whether the plaintiffs are still 
entitled to raise the rent, or alternatively 
we should remand this case back to the 
lower Court for further findings and fur- 
ther evidence. But this case began six 
years ago. The plaintiffs’ plaint, as I have 
already indicated, stated in the clearest 
terms that they were entitled to increase 
the amount of the rent at their pleasure. It 
is clear that they could have based their 
claim alternatively, viz., thatif the defendants 
were annual tenants, as the plaintiffs claim- 
ed, then the plaintiffs were entitledto increase 
the rent, or to evict them for non-payment, or 
that if alternatively the defendants were per- 
manent tenants, the plaintiffs had practical- 
ly the same rights, IJnother words, it was 
open to the plaintiffs to prove if they could 
by proper evidence that whichever was 
the true legal position as regards the ten- 
ancy of the defendants, the plaintiffs were 
still entitled to enhance the rent, and if 
necessary to give a notice to quit in default 
of payment. 
_ Under these circumstances I think the 
learnéd District Judge rightly decided the 
appellate Issue No. 6 against the plaint- 
iffs. I also think that we should be entire- 
ly wrong if we either remanded this issue 
for further evidenceor left the point open 
for decision in some other case. In my 
judgment the decision of lower Appellate 
Court dismissing the plaintiffs’ suit with 
costs was correct, It follows that, in my 
judgment, this appeal should also be dis- 
missed with costs, and that the other com- 
panion appeals should also be dismissed 
with costs, but all this issubject as regards 
four of the companion appeals to a technical 
point arisingfrom the death of asole defend- 
ant as to which we will hear the argu- 
ments later on, 
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Fawcett, J.—I agree generally with 
the judgment of my learned brother 
on the main question whether the defend- 
ants are permanent tenants. I think tlere 
is certainly no ground for-interference with 
the decree of the lower Court in second 
appeal. There is evidence which definitely 
traces back the tenancy to the year 1876, 
and although the accounts for the preced- 
ing years that are produced by the plaint- 
iffs do not give the actual names of the 
cultivators, yet they show that the land was 
cultivated by certain patels, who, in view 
of Ex. 45 and similar Exhibits apyear 
to include ancestors of the defendants. 
These accounts go back to the Samrat year 
1905 LA. D. 1848-49), Under the circum- 
stance I think an inference arises that in 
that particular year the defendants’ *ances- 
tors were cultivating this land and were 
tenants of the plaintiffs’ ancestors. 

Stress has, J think, been rightly laid by 
the learned District-Judge on the fact that 
the plaintiffs, who employ karbharis and 
keep regular books, have not produced their 
accounts for previous years, and 1 entirely 
agree with him that a strong inference 
arises that, if they had produced those 
books, they would not have been in favour 
of the plaintiffs’ case. In these circum- 
stances there is satisfactory evidence that 
the defendants’ ancestors were tenants of 
the plaintiffs’ ancestors even prior to the 
year 1818, and the origin of this tenancy 
is lost in the mist of antiquity. 

I also agree with the learned District 
Judge and my learned brother that the 
mere fact that the defendants state that 
the tenancy began with the foundation of 
the village in Samrat year 1712 is not a 
conclusive statement of the origin of ten- 
ancy, which would bar the operation of 
s. œ of the Bombay Land Revenue Code, 
It is obvicusly astatement based on mere 
speculation or legend and is not ‘“satis- 
factory evidenve” of the kind contem- 
. plated by s. 33. 

I also agree that the plaintiffs have not 
adduced any evidence in this suit, sufficing 
to show they are entitled to enhance the 
rent of the defendants on the basis of the 
defendants being permanent tenants, 

I concur, therefore, in the order proposed 
by my learned brother. è 

Z. K. : Appeal dismissed, 
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MADRAS HIGH COURT. 
Second OIvIL APPEAL No. 1611 oF 1922. 
May 1, 1925. 

Present:—Mr. Justice Devadoss. 
RAMASAMI REDDI AND oTHERS— 
DEFENDANTS Nos. 26, 27, 29 ro 44 ann 46 To 48 
—APPELLANTS 
VETSUS 
E. RAJAGOPALACHARIAR—PLaINTIFF 
— RESPONDENT. 

Hindu Law—Widow, alienation by—Necessity—Bur- 
den of proof—Consent of reversioners--Presumption. 
It is for an alienee from a Hindu widow to prove 
circumstances which would amount to necessity 
_ under the Hindu Law justifying the alienation. 1f he 
is unable to prove such circumstances he must ab 
least prove that he made bona fide enquiries and 
satisfied himself that such circumstances existed which 
would amount toa necessity under the Hindu Law. If 
he is unable to prove such circumstances or to prove 
that he‘made such bona fide enquiries, the proof that 
the nearest reversioners consented to the transaction 
is prima facie evidence or presumptive proof that 
such circumstances existed as would make the trans- 
action one binding on the reversion. It is open to 
the reversioners to rebut the presumption by adduc- 
ing evidence, as like all presumptions it is liable to be 
displaced by proof of facts. But solong as the rever- 
sioners do not adduce any evidence as regards the 
actual purpose of the alienation to the knowledge of 
the alienee, the presumption would be quite sufficient 
to enable the Court to give a decree in favour of the 
nlienee. [p. 271, col. 1.] 

It is not necessary that the purpose of tbe alienation 
should be mentioned in the document. All that the 
law requires is that the alienee should prove the exist- 
ence of circumstances at the time that the transac- 
tion wasentered into, which would justify a limited 
owner in passing a full interest inthe property in 
favour of the alienee, in cther words, which would 
entitle a limited owner to bind the reversion by the 
alienation. [p. 271, col. 2.] | 

Second appeal against a decree of the 
District Court, Chingleput, in A. D. No. 296 
of 1920, preferred against the decree of 
the Subordinate Judge, Chingleput, in O. 
S. No. 7 of 1919, (O. S. No. 57 of 1918, 

- District Court, Chingleput). 
My. T. R. Ramachandra Iyer, for the Ap- 


- pellant. f 
Mr. K. Bhashyam Iyengar, for the Re- 
spondent. ' 


JUDGMENT.—This appeal is connect, 
ed with the one just disposed of as it arises 
out ofthe same suit. The appellants are 
defendants Nos. 26, 27, 29 to 44 and 46 to 
48. They are alienees and the lower 
Appellate Court has decided that their 
alienations are not valid and binding on 
the plaigtiff. The alienations were made 
so far back as 1888 and 1899 under Exs. 3, 
L2, LY to Lil and Cl. The alienations 
were made by the plaintiff and his two 
brotheys and by their mother Alamelammal 
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and by a minor brother for whom Alamel- 
ammal acted as guardian, T’Re purposes 
for which amounts were borrowed under 
these documents were not mentioned in 
the deeds. Only cash consideration is 
recited and the mother and the sons are 
the executants of the documents. The Dis- 
trict Judge has held that the mere execu- 
tion of the document by the sons would 
not amount to consent on their part to 
the alienations, and, therefore, they were 
not bound by thealienations. The defend- 
ants in their written statement pleaded 
that the amounts got under these docu- 
ments were spent for a purpose which 
could bind the reversion. Defendants 
Nos. 26 and 27 in para. 7 of the written 
statement say that “the allegations in para. 
6 of the plaint are entirely false. At the 
time of the alienations mentioned above, 
Alamelammal was not even able to main- 
tain herself out of the income of her pro- 
perties. Of the suit items most are waste 
lands not brought under cultivation. The 
alienations were made solely for main- 
taining herself and her children and for 
paying kist on the suit lands. In para. 6 
they say “the sale mentioned in para. 5 
was effected for necessary purposes bind- 
ing on the reversion. The other defend- 
ants have adopted the statement of defend- 
ants Nos, 26 and 27 in para. 7, 8 ete. 
The defendants, therefore, plead that the 
alienations were for purposes which could 
bind the reversion. Tne issue raised on this 
point Issue No. 2 is whether the various 
alienations’ pleaded by the defendants are 
true and binding on the reversion. It 
was held in Kangasami Gounden v. Nachi- 
appa Gounden (1) that the consent of the 
reversioners was prima facie evidence of 
necessity. At page 53v* their Lordships 
observe. “When the alienation of the 
whole or part of the estate is tobe sup- 
ported on the ground of necessity, then, 
if such necessity is not proved aliunde 
and the alienee does not prove inquiry on 
his part and honest-belief in the necessity, 
the consent of such reversioners as might 
fairly be expected to be interested to 
quarrel with the transaction wil! be held 
to afford a presumptive proof which, if 
not rebutted by contrary proof, will vali- 


(1) 50 Ind. Cas. 498; 42 M. 523; 36 M. L. J. 493; 17 A. 
L. J. 533; 29 0. L. J. 539; 21 Bom. L. R. 640; 23 C. W, 
N. 777; (1919) M. W. N.262; 26 M. L. T. 5:10 L. W. 
105; 46 I. A. 72; 1 U. P. LR. (P, O.) 66 (P. C.). 
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date the transaction asa right and proper 
one”, . 

In this case there is the allegation on 
the part of the defendants that the alien- 
ations were for a purpose binding on the 
reversion. They have not adduced any 
evidence and the documents are silent as 
to the purpose, The question is whether 
in such circumstances the consent of the 
reversioners is sufficient prima facie proof 
of the existence of circumstances which 
would amount to necessity under the 
Hindu Law. It is open to the reversioner 


to rebut the presumption by adducing. 


evidence that at that time there was no 
necessity for the transaction. In the case 
of the alienations under appeal, the rever- 
sioners were not merely consenting parties 
but they joined in the execution of the 
documents along with their mother. They 
not only consented to the transaction but 
‘they actually participated in the transac- 
tion as executants. The principle deducible 
from Rangaswami Goundan v, Nachiappa 
Goundan (1) and the other cases decided 
by the Privy Council is this: it is for 
the alienee to prove circumstances which 
would amount to necessity under the 
Hindu Law. If he is unable to prove 
such circumstances he must at least prove 
that he made bona fide inquiries and 
satisfied himself that such circumstances 
existed which would amount to a necessity 
under the Hindu Law. If he is unable 
to prove such circumstances or to prove 
that he made such bona fide inquiries, 
the proof that the nearest reversioners 
consented to the transaction is prima 
facie evidence or presumptive proof that 
these cicumstances existed which would 
make the transaction one, binding on the 
reversion, and it is open to the reversioner 
to rebut the presumption by adducing evi- 
dence. Like all presumptions it is liable 
to be displaced by proof of facts but, so 
long as the reversioners do not adduce 
any: evidence as regards the actual pur- 
pose to the knowledge of the alienee, the 
presumption would be quite sufficient to 
enable the Court to give a decree in favour 
of the alienee. Mr. Bhasyam’s contention 
for- the plaintiff-respondent is that the pur- 
pose for which the alienation was made 
should be mentioned in the document 
and if it is not mentioned in the docu- 
ment, then it cannot be said that the 
circimstances which amounted to neces- 
pity existed at the time, It is not neces- 
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sary that the purpose itself should be 
mentioned in the document. All that the 
law requires is that the alienee should 
prove the existence of circumstances at 
the time the transaction was entered into, 
which would justify a limited owner to 
pass full interest in favour of the alienee, 
in other words, which would entitle a 
limited owner to bind the reversion by the 
alienation. In this case the alienee did 
allege the circumstances which would 
amount to necessity in their written state- 
ment. Itis not, therefore, necessary that 
such circumstances should have been men- 
tioned in the documents by which the 
alienations were effected. 

Then the next contention of Mr. Bha- 
shyam is that the consent is only a consent 
to the fact that the money was borrowed 
or a sale was effected and does not amount 
to anything else. This argument overlooks 
the principle of the decision in Rangasami 
Goundan v. Nachiappa Goundan (1). When 
the reversioner consents to a transaction 
he does not merely say ‘I am only look- 
ing on and 1 see that you sell the pro- 
perty to the alienee.or mortgage the pro- 
perty for consideration” but the very object 
of getting the consent of the reversioner 
is not only to appraise him of the fact 
that a transaction is taking ¿place but to 
make him consent to the transaction on 
the ground that such circumstances do 
exist as would make the transaction bind- 
ing on him. Otherwise the consent of 
the reversioners would be meaningless and 
no alienee would take the trouble to get 
the consent of the reversioner simply asa, . 
witness of the transaction and nothing more. 
I do not rest my judgment in this case on 
the question of estoppel. It may be said 
in this case that the reversioners having 
joined in effecting a sale of the propérty 
along with the limited owner, they cannot 
afterwards question, the validity of their 
own act. What representations weremade 
at the time and what representations were 
believed in by the alienees at the time 
have not been proved in the case. The 
transactions were more than 30 years before 
the date of the suit and it would not be 
easy to get evidence as to what transpired 
at the time, I prefer to rest my judgment 
on the principle enunciated in Raagasami 
Goundan v. Nachidppa Goundan (1) that, 
where reversioners consent to a transaction 
by a limited owner, in the absence of any 
evidence to the contrary, their consent ig 
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prima facie evidence or presumptive evi- 
dence ef the existence of circumstances 
which would be sufficient to constitute 
necessity under the Hindu Law and, which 
would be sufficient to bind the reversion. 
In the result I allow this appeal with costs. 
I set aside the decree of the lower Appel- 
late Court and restore that of the District 
Munsif with costs inthis Court and in the 
lower Appellate Court. 
. Y, N. V. 


Z. K. Appeal allowed, 


BOMBAY HIGH COURT. 
SgconD Civiu APPEAL No. 554 or 1923. 
‘ September 30, 1924. 
Present :—Mr. Justice Marten and.. 
‘Mr. Justice Fawcett. 
JUVANSINGJI MOTISINGJI THAKOR 
` —DEFENDANT—APPELLANT 
versus i 
DOLA CHHALA--PLAINTIFE-- 
RESPONDENT. 
Bombay Land Revenue Code (Act V of 1879), s. 88-— 
- Landlord and tenant—Permanent tenancy— Enhance- 
ment of rent—Burden of proof—Pleadings—Document 
relied on by defendant—Plaintiff, whether entitled to 
prove grounds of invalidity. ` 


Under the latter part of s. 83 of the Bombay Land 


Revenue Code if a landlord can prove that he has 
the right to enhance the rent of a permanent tenancy 
by virtue ofan agreement, usage or otherwise, then he 
is entitled to do so. The burden lies on the landlord 
to prove that he has a right to enhance the rent. [p. 
275, col. L] ; 

Where a defendant in support of his pleas relies 
upon certain documents, it is open to the plaintiff to 
establish grounds which would go to prove that the 
documents relied upon by the defendant are invalid 
' and p not binding upon him. [p. 273, col. 2; p. 274, 
col. 1. : 

Second appeal from the decision of the 
District Judge, Ahmedabad, in Appeal 
No, 341 of 1921, varying the decree of the 
Subordinate Judge, at Nadiad, in Civil Suit 
No. 384 of 1916. | f : 

Mr. G. N. Thakor (with him Mr, N.P. 
. Desai), for the Appellant. | 

Mr. H. C. Coyajee (with him Mr. G. 8. 
Rao), for the Respondent. i 

JUDGMENT. : 

Marten, J.—The present parties have 
been engaged in. litigation over the suit 
land ever since the year 1909, though the 
particular suit before us did not begin till 
1916. ° . s l 

The question that arises is whether the 
plaintiff is a permanent tenant ata fixed 
quit rent or salami of Rs, 5 per annum as 
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he contends, or whether he is only a tenant- 
at-will or annual tenant as the defendant 
Thakor Sahib contends. Or alternatively, 
if he is a permanent tenant; then whether 
the Thakor Sahib has any right to enhance 
the rent. < 

The land in question isin the village of 


Chaklasi in the Nadiad Taluka and it 


forms part ofa wanta land belonging to 


the defendant who-is the Thakor of Sonipur. 
The present Survey No. is 12-0; the old 
No. was 1238; and its area is six acres and 
6 gunthas. The meaning of, wanta is 
given in the first trial judgment in Septem- 
ber 1917, and in effect it represents the por- 
tion (which is usually 4th) which was left 
in the possession of the Rajput Thakors by 
the Muhammadan invaders of Gujarat. The 
plaintiffs theory on which this suit was 
brought was that the land was originally 
given to the plaintiff's Brahmin predeces- 
That expression is 
also explained in the same trial judgment 
as meaning land given in charity to Brah- 
mins, temples, etc. It may be either rent 
free orsubject to the payment of salami or 
quit rent. 

The plaintiff originally claimed that.the 
field in question was of his absolute owner- 
ship and possession subject to this quit 
rent of Rs.5. Butit was held in both the 
Courts below that he wasonly a permanent 
tenant, and this finding is not challenged 
by the plaintiff before us. What we have 
to consider in this appeal are the conten- 
tions by the Thakor Sahib as an appellant 
which I have already alluded to. 

Now, apart from the question of the rent 
note, which [will deal with later the find- 
ings of the lower Courts that the plaintiff 
wasa permanent tenant would appear to 
be justified in law on the facts as found 
by the lower Appellate Court.. The plaint- 
iff put in title-deeds going back to 18385, 


- in the earliest of which the land is describ- 


ed as pasaita land and the last of which 
was a conveyance on sale to the plaintiff's 
father in May 1876, Ex. 27. The identity 
of this land is challenged by the Thakor 
Sahib, but after looking at the map and 
the comparative statement set out at 
page 23 of our paper-book, but which does 
not appear to have been a: formal exhibit, 
we agree with the lower Court that the 
identity was established. As regards the 
northern and southern boundaries, they are 
substantially the same inthe various deeds, 


viz, the northern boundary being certain 
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fields of the Thakor and the southern 
boundary beinga-yroad. The east and west 
boundaries cause more difficulties, partly 
because of the reference to fields by the 
names of the then owners, and partly be- 
cause a narrow way is sometimes mentioned 
and.sometimes not. But on. the whole we 
consider that the identity is made out. 

That being so, we have got the necessary 
antiquity for the. origin of the tenancy to 
allow a presumption to be made. under s. 
83. of the Bombay Land Revenue Code, for 
noone can say how long prior to 1835 it 
was originally created. In particular the 
. Witnesses of the Thakor Sahib are quite 
unable to point to any definite date for its 
commencement. Consequently, apart from 
the rent note which Ihave alluded to, the 
ordinary presumption under s. 83 of the 
Bombay Land Revenue Code would seem to 
apply. 

But great stress was laid by Counsel for 
the Thakor Sahib on certain rent notes 
which the plaintiff's father is alleged to 
have executed. It will be remembered that 
the plaintiff's father, Chhala Bhaiji, acquir- 
ed -this property on May.31, 1876, by the 
sale-deed, Ex. 27. The rent notes relied 
on by the Thakor Sahib are in order of date 
1886, Ex. 94; 1895; Ex. 97; 1897, Ex. 103; 
and 13898, Ex. 96.: There were two other 
intervening material dates, viz., that in 
1885 the Thakor Sahib broughta suit in the 
mamlatdar’s Court, Ex. 15, for a rent largely 
exceeding.the rent of Rs. 5 and that that 
suit was unsuccessful, Similarly in 1892 
he. gave a notice, Ex. 28, in effect calling 
on the plaintiff's father to pay an increased 
rent, or in. default to quit. . 

As regards the first of these rent notes 
passed in 1886, that does not relate to the 
suit land at all. It relates to the next 
Survey No. 1281- which went by the 
name -of thé ganvatya land: The other 
three Exhibits passed in 1895, 1897 and 
1898 relate. to both plots Nos. 1280 and 1281. 
The rent of plot .No. 1280 is not thereby 
raised but isthe same old rent of Rs. 5. 
But theclause relied on by the landlord is 


a clause at the end, which provides that the - 


tenant is to giye up possession at the end of 
the ysar of the tenancy. It was according- 
ly‘argued before us that having passed. a 
rent, note‘of that description, this. was a 
complete answer to the plaintiff's claim of 
being considered a permanent tenant and 
that we must accordingly. reject the claim 
which "he had advanced in that respect. 
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The findings of fact, however, in the lowe? 
Courts are that these rent notes passed in 
1895, 1897 and 1898 were obtained by mis- 
Tepresentation, inasmuch as ‘the alleged 
tenant thought they only related to the 
field No. 1281 and did not understand that 
they related to the field No. 1280, that he 
himself did not execute the document be- 
cause he was illiterate; thathe was not actual- 
ly present at the time, and that the person 
who signed on his behalf did so at the re- 
quest of the Talati of the Thokar Sahib. 

It was argued before us that this amount- 
ed to an allegation of fraud or misrepresenta- 
tion against the officers of the Thakor 
Sahib, and that accordingly it ought to 
have been pleaded and an express issue 
raised upon it, and that, as this was not done, 
the evidence on the point should not have 
been admitted in the lower Court, and much 
less should any decision of the lower 
Courts have been founded on it, and that 
accordingly in this Court the plaintiff is 
not entitled to rely upon any such evi- 
dence. 

As regards the pleadings, it must be - 
borne in mind thatit was not the plaintiff 
who was setting up the rent notes but it 
was the defendant. The rent notes are not 
referred to in the plaintiff's pleadings. 
Further, under the ordinary practice in the 
mofussil it is not customary for a plaintiff to 
put inareply to the defendant's written 
statement, If the case had been one in the 
English High Court, a reply would be a 
matter of course. But even on the Original 
Side in Bombay it is not essential in many 
cases to put ina reply, and in others the 
express permission of the Court may have 
to ‘be obtained for that purpose. Accord- 
ingly—I am speaking with experience of 
the Original Side—it frequently happens 
that the pleadings are left in what to an 
English trained lawyer is a defective state. 

As regards the issues that were raised, 
they were in a broad general form and 
would enable this particular point to be 
gone into, inasmuch as the rent note 
would he relevant evidence on the issue 
whether the plaintiff was a permanent 
tenant or not. If the defendant was taken 
by surprise or had any objection to urge, 
he should have at once objected to the 
cross-examination of his witnesses to show 
that the documents were obtained by mis- 
representation, and hacould have af once 
taken the point that on the pleadings the 
plaintiff.was not entitled to go into the 
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a further reply was allowed, then the trial 
should stand over to enable the defendant 
to meet the evidence on this new point, 
But in fact nothing of the sort was done. 
Although this suit dragged on for many 
years, no objection appears to have been 
raised at the trial. The learned Judge 
gave his judgment on the point; there 
‘was no objection raised on this score in 
the memo. cf appeal nor at its hearing 
before the lower Appellate Court. As far 
as we can see on the record before us the 
first time that the point is taken is in the 
memo of second appeal to this Court. 
Under these circumstances’ we think that 
having regard to the course which the trial 
and the first appeal tcok, no injustice or 
surprise has been suffered by the defend- 
ant, gndit would be almost pedantic on 
our part to send this case back for a 
remand after eight years witha direction 
that certain formal pleadings should be 
put in, and that tLe parties should be at 
liberty, if they like, to bring certain further 
evidence of which at present we have no 
idea of what it would consist. Counsel for 
the appellant in the course of extremely 
lengthy arguments tous did not venture to 
suggest that his client had any further 
evidence in his possession which would 
tend to negative the existing evidence as 


+o misrepresentation which was before the 


Court at the remanded trial in September 


1921. ; 


Next it was said that the evidence itself 
did not support the findings which the 
lower Courts put upon it, asin particular 
certain witnesses who are alleged to have 
stated certain matters said in tact nothing 
of the sort. It is not our province in 
second appeal to weigh the appreciation of 
evidence. But having regard to the allega- 
tion that certain evidence relied on by 
the® lower Courts in fact contained no 
statements whatever of the sort alleged, we 
did read the evidence of several witnesses, 


One in particular, Ex. 99, if it was ac-` 


cepted, was quite sufficient to establish the 
plaintiff's contentions in this respect. Ido 
not propose to discuss the evidence of some 
of the other witnesses, who did not remem- 
ber whether they were present at a par- 
ticular time very many years ago. 

Nor is this evidence at all inconsistent 
with the probabilities of the case. Seeing 
that Chhbala, the plaintiff's father, had 
paid solid cash for this field, and that he 
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had successfully resisted the efforts of the 
Thakor to increase the rent in the suit in 
the mamlatdar’s Court in 1888, and that 
he paid no attention to a notice to quit of 
1892, it is somewhat surprising to find that 
he is alleged in 1895 and in two or three 
subsequent years to have acknowledged 
that he was merely an annual tenant and ' 
was obliged to quit at the end of the current 
year. The explanation that he thought 
the document related to the other field of 
which he was an annual tenant is not an 
unlikely one. Or again it is possible that. 
he may have thought that this document as 
regards No. 1280 only stated that he was a 
permanent tenant of that field at the rate 


‘of Rs. 5 per annum which in fact is the 


rent mentioned in these rent notes, but 
that he did not appreciate the importance 
of that clause at the end of the document 
about giving up possession, which was a 
proper clause as regards the other field 
No. 121, but which would be fatal to his 
claim as regards the field No. 1280. 

Further, itis to be observed that in the 
very first rent note of 1&86, Ex. 94, this was 
only in respect of field No. 1281 and not in 
respect of the suit field. We have on this | 
an explanation from the appellant’s Counsel 
to the eflect that in the books of the Thakor 
Sahib this land has been kept in the name 
or the khata ofsomebody else, and that 
accordingly the ‘rent note in respect of 
No. 1280 was given to or made out in the 
name of a different person. But here again 
it is important to observe that in the 
mamlatdar’s suitin 1885 the Thakor had 
sued as defendants not merely this other 
man in whose name this khatu is alleged 
to have stood, but also the plaintiff's father 
himself. I think it only fair to assume that 
thereby he was put on inquiry as to what 
interest the plaintiffs father had in the 
suit land No, 1280, and accordingly that if 
he chad really thought that Chhala, the 
plaintiff's father, was the sole tenant of 
No. 1280 as well as No. 1281, we should 
have had itso stated in Ex. 94, 

Nor, again, having regard to the find- 
ings of the Court on the question of il- 
literacy, would it at all be surprising to 
find that no permanent tenant would con- 
sciously enter into rent notes of the descrip- 
tion in question if he had been fully aware ` 
of their legal significance. | 
_ Under these circumstances we see no 
reason to disturb the findings of fact in 
the lower Appellate Court that these reni 
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notes were obtained by misrepresentation, 
and that they are not, binding on the 
plaintiff's father nor on the plaintiff. That 
being so, we are left with the presump- 
tion under s. 83 of the Bombay Land 
Revenue Code which I have already re- 
ferred to, unfettered by any difficulty caused 
by these rent notes. It follows, therefore, 
that, in our judgment, the finding of the 
lower Appellate Court that the plaintiff was 
a permanent tenant at a quit rent or salami 
of Rs. 5 was correct, and will be affirmed. 

Next comes the point as to whether even 
_if the plaintiff is a permanent tenant, the 
defendant is entitled to enhance -the rent. 
The section governing the matter is the 
proviso to s. 83 of the Bombay Land 
Revenue Code which runs:—‘‘Nothing con- 
tained in thissection shall affect the right 
of the landlord (if he have the same either 
by virtue of agreement, usage, or other- 
wise) to enhance the rent payable, or ser- 
vices renderable, by the tenant, or to evict 
the tenant for non-payment of the rent or 
non-rendition of the services, either res- 
pectively originally fixed or duly enhanced 
as aforesaid.” `, 

Now it is common ground that there 
was no agreement entitling the landlord to 
enhance the rent. But it is said there 
was aright in the landlord soto do by 
usage or otherwise within the meaning of 
this proviso. No evidence whatever in 
support of such right by usage or other- 
wise was put forward at either of the trials, 

- but it was said that it was a well-known 
usage which was so clearly recognized by 
the. Courts of this Presidency that we 
ought to take judicial notice of it and to 
hold it to be part of the settled law of the 
land. Alternatively it was said that once 
you get the relationship of landlord and 
tenant established, then prima facie the 
landlord hasa right to raise the rent, unless 
some restriction on his power is establish- 
ed by the tenant. In other words, the 
onus lies on the tenant to show. that the 
landlord has not this right, and that the 
onus does not lie on the landlord to say he 
has the right.’ . 


Now taking the words of the section, 
-which are after all the governing factor 
on the subject, I consider them as meaning 
that if the landlord can prove that he has 
the right to enhance the rent by virtue of 


an agreement, usage or otherwise, then he i 


is to be entitled to do so. This cons{ruc- 
tion is I think borne out by the judgment 
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of Sir Lawrence Jenkins in Rajya v. 
Balkrishna Gangadhar (1). That was not 
a case of wanta land or alienated land, as 
we have here, but of mirasi land in the 
Belgaum District. But theré. the Court had 
to consider this section, and at page 422* 
Sir Lawrence said; —“What has hitherto 
been payable we know; all that has to be 
determined is the right to enhance. In 
the first place, it must be determined 
whether what was paid was rent, and then 
whether the inamdar has the right to en- 
hance as against one who holds’on the same 
terms as the defendant does. Agreement 
is out of the case, but it is said that the 
enhancementsought is sanctioned by usage; 
this, therefore, should be proved.” ` 

Farther, amongst the issues sent down 
to the lower Court, Issue No. 5 ran: Hag the 
plaintiff the right by virtue of usage or 
otherwise to enhance as against the de- 
fendant? I have already said that the 
Thakor Sahib has adduced no evidence 
whatever in support of the alleged usage. It 
is said that we should now remand this 
case back tothe lower Court in order to 
enable him to doso. During some fifteen 
years’ litigation and eight years of the 
present litigation, there was ample op- 
portunity for the defendant to ponder 
over the various judgments that were at 
intervals given by one or other of the 
various Courts’ before whom this litiga- 
tion came. . There was ample time for him 
to make up his mind what evidence and 
what sort of case he was going to prove 
before the Court. And really at thislate stage 
to ask thathe should be given this further 
opportunity is to my mind a request almost 
verging on absurdity. In any event Iam 
quite satisfied that it would be most un- 
just to give that, permission and that accord- 
ingly any such request should be refused. 

Then comes the question of the auth®r- 
ities. We have been referred, in addition 
to Rajya v. Balkrishna Gangadhar (1) 
which I have just cited, to Prataprav Gujar 
v. Rayaji Namaji (2) and the cases referred 
to in the notes at pages l45and 345; Vish- 
vanath Bhikaji v. Dhondappa (3) Laxuman 
v. Krishnajt (4) and Vyasacharya Mad- 
havacharya v. Vishnu Vithal (5). These 
cases have one common characteristic, 

(1) 29 B. 415; 7 Bom. L. R. 439. 

(2) 3B: 141; 2 Ind. Dee. (N. 5) 94, 

(3) 17 B. 475; 9 Ind. Dec? (x. s.) 309. 


(4) 9 Bom. L. R. 861. 
(5) 58 Ind. Cas. 289; 22 Bom. L. R. 717; 44 B. 566, 
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They all relate to the Deccan; and most 
of them were- in the Satara District or 
else in the Belgaum District. As regards 
the particular districts in which those 
cases arose, no doubt it has been laid 
down that the usage is clear and well re- 
cognised and must be given effect to. But 
there again they were all cases dealing 
with the rights of thè mirasdars and they 
were all or nearly all cases of unalienated 
land. In the present case we have not to 
do with the Deccan. We'are dealing with 
Gujarat, and Gujarat does not know about 
mirası tenure, 
alienated land, and if there is any sub- 
stance—and there appears to me to be sub- 
stance—in the contention of the plaintiff 
as to the origin of this tenure we are again 
brought to another region of facts under 
which it may very well be that the tenancy 
was to beat a fixed rent for all time. If 
land is to be given in charity at a small 
quit rent, one could understand it as being 
a charitable. gift, though not so bountiful 
a one-as ifthe land had been given out 
and out. Butif in fact an alleged charit- 


able donor is to be entitled to enhance: 


the rent at his pleasure and in effect to 
demand.a rack rent, then where is the 
charity? If the landlord gets ths full 
value of his land, where is the religious 
merit and how could one say.that anything 
has -really ‘been given ? i 

Therefore, there -appears to me to be a 
broad distinction of fact between the lands 
we have to deal with in the present case 
and those the subject of the above reported 
cases. In the absence of any evidence 
whatever on the point, I utterly decline 
to accept those authorities as laying down 
a universal rule applicable to the whole 
of this Presidency. Nothing would have 
been easier than for the Thakor Sahib to 
haye led even a sentence or'two of evidence 
to that effect if it was the fact; I think 
too there is considerable force in the argu- 
ment put forward by Counsel for the plaint- 
iff ‘that if this is really the true state of the 
law in this: Présidency, then: why should 
the proviso tos. 83 be framed in this way? 
If the framers knew of this well established 
usage giving the right to the landlord in 
all cases to enhance the rents, then why 
should this proviso have been put in this 
limited form? In the view I take, the 
onus is thrown on the landlord to show 
that he has this right by agreement, usage 
or ‘otherwise, i 
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Curiously enough the same point camé ` 


before my brother Fawcett and myself, 
on August 28, last in Second” Appeal No. 
553 of 1922 from the decision of the same 
learned District Judge of Ahmedabad Mr. 
D'Souza. There again the right to enhance 


was claimed in the Appellate Court, but. 


substantially no evidence had been led in 
the Trial Court. 
state of the evidence in the case then be- 
fore us, we declined to hold that the land- 
lord in that case had any power to enhance 
the rent in the way in which he claimed. Mr. 
Thakor, who appears for the Thakor Sahib 
in the present case, was also Counsel for the 
talukdar in the other case, and he has 
stated tous that in the previous appeal he 
did not urge with sufficient force nor with 
sufficient reference to‘authorities his present 
contention as to the rights of the landlord 
to enhance the rent. I accept his recollec- 
tion that he did not then refer us to the 
authorities which he has cited to us in the 
present case. 
mind if I were to say that even if he had 
cited these cases, it would not’ have made 
the slightest difference to the result of our 
judgment, although naturally we appre- 
ciate the industry of Counsel in bringing 
to our attention in the present case all 
relevant authorities that he can find. 
Certainly so far as my _ re-collection 
of the previous appeal goes as is my 
recollection of the arguments in the 
present case, Mr. Thakor has urged and 
urged at length and with strength all 
possible arguments that could be taken 
on behalf of his client. Therefore, it 
cannot be said that there is any fault on 
the part of Counsel that the Court arrived 
at that particular decision. ' 
In the present case I am happy to think 
that our’ decision that the plaintiff is a 
permanent tenant ata fixed rent is I be- 
lieve entirely in accordance with the facts 
and justice of the case. On the.facts as 
we have them, this man and his predeces- 
sors-in-title have been in possession of this 
land ata quit rent ever since 1835, and 
they have up to now successfully disputed 
the right of the landlord to alter that 
rent as has been attempted in compara- 


tively-recent years. I have little doubt that - 


the present Thakor Sahib or his predeces- 
sors did not take proceedings in 1885, or 


‘again in 1892, because they knew that 


right wason the side of the plaintiff. It 
is Without any hesitation accordingly that 


On appeal tous in the’ 


But it may perhaps ease his - 


v 


i 
[91 1. O. 1925) 


‘the plaintif{ whiċh hasbeen arrived at by 
thelower Court and dismiss this appeal 
“with costs. 

. My ‘brother Fawcett ‘has reminded me 
that there is one other point which I should 
have referred to: It was contended in the 
‘lower Court that even if the plaintiff was 
dn’ annual tenant’ or must be deemed to 
be so ‘by ‘having’ passed old rent - notes, 
yet he had successfully asserted his right 
to bea pérmanent ténant, and that accord- 
‘ingly he must be taken to have been in 
adverse ‘possession qua permanent tenancy 
notwithstanding his ‘signature on these 
‘rent notes. Our finding that the rent 
notes‘ are’ not ‘binding on. the plaintiff 
‘renders it unnecessary ‘for us to express 
‘an Opinion on that point. Speaking for 
‘myself we have ‘not heard the full argu- 
‘ments on the ‘point or indeed any argu- 
‘ment, from the plaintiff. : Under these cir- 
cumstances’ I personally - shall express no 
Opinion. whatever‘ 'on that point, nor whether 
it was rightly ` ‘decided in favour of ‘the 
plaintiff in ‘the Court below. 


‘Faweett,. J .—My learned brother has 
dealt so fully. with the .points arising in 


this appeal that I need only adda “few re- 
“marks. 


The foamed: District Judge‘ decided the 
‘appeal before him in favour of the plaintiff 
‘respondént on two grounds. - The first of 
‘these was that by'his open assertion to the 
‘Knowledge of: the defendant Thakor of his 
‘right to hold as a permanent ‘tenant at a 
fixed rental of Rs. 5-per annum, he had 
acquired by _ adverse possession the status 
‘of ‘a permanent tenant.bolding ata fixed 
“rate. The learnéd Counsel for the appellant 
‘has drawn our attention to certain rulings 
‘of the Privy Conncil which support the 
‘view that the plaintiff could not legiti- 
mately be held.to ‘have acquired this status 
“by adverse possession, inasmuch as the 
` defendant could not have taken-steps merely 
ön aceount of that assertion to recover: pos- 

“session of the land in suit. The rulings 
in question are ‘those of Mohammad Mumtaz 
Ali: Khan v. Mohan Singh- (6) and Madhav- 
rao Waman Saundalgekar v. Raghunath 


(6) 74 Tnd. Gas. 476; 501. A. 202; (1923) A. L R. 
P. C.) 118; 21 A. L. J. 757; 45 A. 419; 26 O. ©. 231; 45 
M. L. J. 283: 90. & A.L.R 901; 10 O. L. J. 383; 19 
ae 283; OL I. 295; 28 O, W, N. 840; 83 M. L. 
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*(1923) M. W.N.. 699; (1923) A.L R. 
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Venkatesh ‘Deshpande (1), It may be that 
in view of those rulings the view taken 
by this Court in cases like Budesab v. 
Fatesingji v. 
Ramanji Ardeshir Dalal (9) may have to 
be re-considered, although at any rate in 
the former of those cases the fact that an 
attempt to evict a tenant had been made 
under the Mamlatdars Court Act, is a 
special consideration which may alter the 
application of the general principle. laid 
down in Nainapillai Marakayar v. Rama- 
nathan Chettiar (10) by the Privy Council. 

But in the present case itis not neces- 
sary—and, in my opinion, undesirable —to 
consider this question, because the learned 
District Judge has. also decided in favour 
of the plaintiff on other grounds, which, in 
my opinion, are am ply. sufficient to. support 
his decree, and “any remarks which we 
might make on this partionlar question 
would be merely obiter dicta. 

Both the lower Courts have held that the 
plaintiff has succeeded in showing circum- 
stances that justify the presumption being 
raised in his favour which is allowed by 
s. 83 of the Bombay Land Revenue Code. 
So far as’ such finding can be challenged 
in second “appeal, IT am clearly , of .opinion 
that there is no sufficient ground for our 
interference. 


As regards the point of identity of the 
land, the . defendant, if he wanted to rely 
upon the description of the boundaries in 
the different, title-deeds as showing that 
the land mentioned in one or other -of 
them could not possibly be identical, should 
have directly raised that point in the cross- 
examination of the plaintiff and given him 
an opportunity of explaining any differ- 
ences that there are in respect of the 
description of the boundaries. . So far as 
I can judge from the materials beforé us, 


‘there is nothing which makes it impossible 


that the boundaries should be the same, 
and a good deal which favours their really 
being so. I donot think that we have any 
good ground for not accepting the finding 


(7) 74 Ind. Cas. 362; 50 I. A. 255; 25 Bom. L. R. 1005; 
(P. ©.) 205; 33 M. 
L. 1. 389; 47 B. 798; 28 C. W. N. 857; 20 L. W. 248; 47 
M. L. J. 248 (P. C.). 

(8) 21 B. 509; 11 Ind. Dec. (xN. a) 341. 

9) 27°B.515 at p. 540; 5 Bom. L. R. 274. 

(10) 82 Ind. Cas. 226; 47 M. 337; (1929) A LR. 


(P, C.) 65; 19 L. W. 259; 22 A. L. J. 130; 34M. L. T 


10: (1924) M. W. N. 293; 46 M. L. J. 546; 10 0, & A. 
L. R. 464; 28 C. W. N. 809; 511 AY BLK 5 A 
-Œ 9 33 P. ©). 
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of the learned District Judge as to the 
identity of the plaint field mentioned in 
- the several documents produced by the 

plaintiff. ee 
~ Then as regards the- question arising 
about the circumstances under which the 
plaintiff's father passed certain rent notes 
to the defendant, I have little to add to 
what my learned brother Has said. The 
C. P. O., by O. VIII, r. 9, requires the leave 
of the Court before any party can make a 
further pleading after thə written state- 
ment has been filed, and I can corroborate 
the statement of my learned brother that itis 
not the practice in the mofussil for the plaint- 
iff to put in a counter statement to the 
defendant's written statement. The point 
about the alleged misrepresentation really 
arose out of the cross-examination of certain 
witnesses adduced by the defendant, and 
the circumstances are very like those that 
arose in: Riding v. Hawkins (11), where 
‘upon cross-examination of the defendant 
an occasion arosefora plea being put in 
about misrepresentation with the leave of 
‘the Court. l 


“This is not a case where the plaintiff 
from the very start set up that there wasa 
. misrepresentation on the part of the defend- 
ant in regard to certain documents, and so 
. as ‘to require an affirmative plea of mis- 
representation by him in the first instance 
which is theordinary case where the rule 
applies that fraud or misrepresentation 
must be properly pleaded and particulars 
given. In the present case all that I think 
can legitimately be said is that the plaint- 
iff's Pleader should have raised an. issue 
on this point at the time the issues were 
framed, because undoubtedly the defend- 
ants had pleaded these rent notes.. There- 
fore it can fairly be said that so far as 
the? defendant was disputing the legal 
effect'‘of the rent notes, his Pleader should 
have asked the Court to frame an issue on 
the point. 


But the mere fact that nosuch‘issue was 
‘framed is not a sufficient’ ground for our 
interfering with the decree of the lower 
Court in this’ second appeal. In support 
of that view I may refer to the Privy 
Council case of Mitna v. Syud Fuzl Rub (12) 


(11) (1889) 14 P. D, 56; 58 L. J. P. 48;.60 L. : 
a Ww. K 575. S : ;60 L. T, 869; 


(12) 13 M. I A. 573; 15 W.R. P. O. 15: 6 B. I, ` 
148; 2 Suth. P. 0. J. 387; 2 Sar. P, O. J, 626: 20 E R 
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where their Lordships say at page 582* as. 


follows:— : . 
“In this case the omission to raise the issues 
was brought before the notice of the Appellate 


Court; the Appellate Court expressed its _ 


regret, and their Lordships are glad to 
observe that it did express its regret that 
the Principal Sudder Ameen had omitted to 
settle the issues. The Court, however, never- 
theless conceived that it was not under 
any positive obligation-to remand the case; 
but seeing that the parties had gone to 


. trial knowing what the real question be- 


tween them was, that the evidence had been 
taken, and that-the conclusion’ had been in 
the opinion of the Appellate Court correct- 
ly drawn from that evidence, they thought 
it within their competence to affirm that 
decision without sending the case. back 
for a. re-trial. Their Lordships sitting here 
are not prepared to say that .the: Court 
had not power to do so under the 354th sec- 
tion (which corresponds to O. XLI, r. 25, of 
the present C. P. CO) of the C. P. O. At 
all events, it appears to their Lordships 
that there is nothing in the Code which 
the Appellate 
Court, or now makes it imperative upon 
their Lordships, to yield to that objection, 
and, therefore, fully concurring in the 
observations made by the Appellate Court 
that it was the duty of the Judge to settle 
the issues, and thatit was much to be 
regretted that- he omitted to settle ‘those 


‘issues, they still think that, under all the 


circumstances of the case, substantial justice 
having been done, there has not been that 
fatal mis-trial of the cause which vitiates 
all. the proceedings and renders a new trial 
necessary.” >` : 


So, here I think thereis no question of 


_surprise arising, and that s. 99 of the C.- 
P. Q. applies, 


e There has been at the most 
an irregularity which does not justify our 
interference in second appeal. And after 


“all quite apart from any allegation of mis- 


representation, the question is substantial- 
ly onè of what is the weight to be given 
to the admissions whichare relied upon 
in these particular rent notes. That is 
the point of view from which both the lower 
Courts have really addressed themselves to 


‘the question, and it isa point of view which 


from very early times has been one which 
has been authorised by the decisions of 


“this Court 


Oné& of the earliest cases dealing with the 
*Page of 13 M. I. A.—[Ed.] : 
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question of admissions in rent notes passed 
by illiterate cultivators is Gangaji v. Sakha- 
ram (13) which is referred to by Sir Law- 
rence Jenkins in Raghunath v. Lakshuman 
(14). There is also the recent case of Rama 
Ranchhod v. Abdul Rahim (15) which is 
mentioned in the judgment of the lower 
Courts, where it was held on general grounds 
that it would be unsafe to rely upon, a parti- 
cular admission of being a tenant-at-will 
in arent note contrary to evidence show- 
ing that the tenant had been asserting a 
‘right to permanent tenure, and continued 
to hold the land. 

In the present case the fact that these 
rent notes include a piece of land, to 
which the stipulation asto giving up the 
land at the endof the year could properly 
apply, is aclear ground for not giving the 
rent notes the weight they might otherwise 

“have. . Quite apart from any deliberate mis- 
representation by the Thakor or his Talati, 
the Court would be clearly justified in say- 
ing thatit cannot attach any real weight 
to the admission, and of course an admis- 
sion isnot in itself conclusive. I think, 
therefore, that the conclusion of the lower 
Courts that a presumption of permanent 
tenancy arises in favour of the plaintiff is 
correct and is binding upon us in second 
appeal. ` 

As regards the question of the defendant's 
right to enhance the rent, no doubt in- 
asmuch as the plaintiff askedfor a decla- 
ration that the defendant had no right to 
enhance the rent, the onusof proof would 
in the first instance rest upon him under 
ss. 101 and 102 of the Indian Evidence Act, 
that is to say, if neither party adduce any 
evidence about this right to enhance, the 
plaintiff would fail not having sustained the 
onus upon him. But after the plaintiff had 
adduced evidence that he and his prede- 
cessor-in-title had been in possession of 
this particular land under circumstances 
which justify a presumption in plaintiff's 
favour under s. 83 of the Bombay Land 
Revenue Code and that they had paida 
uniform rental for a long number of years, 
the onus was clearly shifted on to the de- 
‘fendant to show that by agreement, usage. 
or otherwise he still had a right to enhance 
the rent. I agree with my learned brother 
that the last paragraph of s. 83 of the Bombay 


(13) (1889) P. J. 156. . 
(14) 2 Bom. L. R. 93. . 

Ma 59 Ind. Oas. 278; 22 Bom, L, R, 1214; 45 B. 
3: ; 
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Land Revenue Code contemplates the land- 
lord having to satisfy that onus. But 
quite apart from that, I think that under 
ordinary rules of evidence the onus in this 
case would lie upon the landlord, and in 
view of his having adduced no evidence at 
all on this particular point, I cannot see 
that there is any ground for our interfer- 
ing with the view taken by the District 
Judge, viz., that the right to enhance is not 
one which is inherent in the defendant, 
and that he has failed to satisfy the onus 
that lies upon him in that respect. 

I agree with all that my learned brother 
has said as to the rulings about the right to 
enhance the rent in the case of mirasdar 
being entirely inapplicable to the present 
case. I think that possibly, if the defend- 
ant had set up the right to enhance the 
rent on the ground that this land had been 


. originally granted in charity and impro-, 


perly alienated by the grantees so as to 
divert the profits from the charitable in- 
stitution, he might have been able to show 
some foundation for his claim to enhance 
the. rent. The case is in some respects 
analogous to that of Government granting 
land as a devasithan inam and resuming 
it by the levy offull assessment from the 
existing owner, where the profits of the 
inam land have been diverted from the 
institution itself, or the institution itself 
has ceased to exist or to be used as such. 
This is done either under the conditions 
of the sanad on which the land is given 
or under the general declaration that land 


_held on behalf of religious’ or charitable 


institutions wholly or partially exempt from 
the payment of land revenue shall not be 


‘transferable from such institutions either 


by assignment, sale, gift, devise or other- 
wise, howsoever, which is contained in ch (3) 
ofs.8 of the Bombay Act II of 1863. But 
there is no corresponding clause in Act VIT 
of 1863 which applies to Gujarat, and it 
has been held that full assessment cannot 
be legally levied in the case of alienation 
of endowed property : see Shankerlal Tapi- 
das v. Secretary of State for India (16). 
Therefore so far as the analogy of Govern- 
ment lands is concerned, the case for the 
defendant put on this footing would natural- 
ly be somewhat weak. In any case the 
defendant has not getup any such” conten- 
tions. He has adopted the defence that 
this land was never given in inam that 


Bie” dl Ind. Cas. 910; 43 B. 583; 21 Bom. L. R, 
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„Jit was part-of-his ordinary wanta land, that 
“the plaintiff was an ordinary tenant-at-will 
and that on. ordinary-general principles the 
: Court should. decide 


ground for any inquiry into the possibility 


I have mentioned. The point should have : 
been properly raised in the suit, if it was ~ 


„gaing tobe raised at all, and I think that, 
.as.the defendant.has chosen not to set up 
_any stich claim or to adduce any evidence, 
“he must. suffer the consequences, andhe 
has only himself to blame. if thereby he 
loses- what he might otherwise have been 
allowed.. 

. I concur, therefore, that this appeal should 
be ‘dismissed with costs. 


. Bek. Appeal dismissed. 


--MADRAS- HIGH COURT. 
Seconp CIVIL APPEAL No. 1717 oF 1922. 
July 23, 1925. 

Present:—Mr. Justice Phillips. 
. Tue TRUSTEE or VIJSEANAGARAM 
. ESTATE —PLAINTIFF—APPELLANT 
VETSUS 
PAILA ACHANAH AND orHers— 
DEFENDANTS Nos. 3, 4, lanp 2-— 
‘RESPONDENTS. 
` Madras Estates Land Act (I of 1908), ss. 3 (11), 19, 
Sch. A, Art. 8—Rent, suit for, in respect of lands in 
river bed—Jurisdiction of Revenue  Courts—Civil 
‘Procedure Code (Act V of 1908), O. VII, r. 10--Plaint 
presented to wrong Court— Procedure. 

Under the definition. contained in s, 3 (11) of the 

“Madras Estates Land Act ‘rent’ means whatever is 
lawfully payable to a land-holder for the use or occupa- 
-tion'of land in his estate for the purpose of agricul- 
ture and, therefore, includes whatever-is payable not 
merely on ryott land or old waste or kambatham but 
on any land whatsoever, provided the land is used or 
occupied for the purpose of agriculture. 

All suits-for recovery ‘of rent except on kambaitham 
land are covered by: Art. 8 of the Schedule, Part A, 
Mafiras Estates Land Act, and are exclusively triable 
by a Revenue Court. 

-Where a plaint is presented to a Court having no 
jurisdiction to try the suit the Court ought to return 
the plaint for presentation to the proper Court, and not 
to dismiss the suit. , . 

Second appeal against a decree of the 
District Court, Vizagapatam, in A. S. No. 336 
of 1919, reversing that of the Court of the 
Deputy ‘Collector, Vizianagaram, in Rent 

“Sulit No. 104 of 1915. 

' Mr., S. Venkatesa Iyengar, for the Appel- 
lant: `e 

Mr. Y. Suryanarayana, for the Respond- 


ents. 
JUDGMENT .—This isa suit for rent 


„in respect of certain lands called badava 


: : FATEH SINGH V. JAGANNATH ‘BAKSH SINGH, 


in- his favour, :In.. 
these circumstances there is obviously no: 
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lands situated ina river bed.e The District 
Judge has found: that these lands -were 
neither kambatham‘nor'old waste nor -ryott 
nor-of any of the other:descriptions mention- 
edin s. 3 (16); (a), (b) and (c) of the Estates 
-Land Act. .‘He has in consequence held that 
-the Revenue Courts have no jursidiction to 
try a suit for rént'in respèct of these lands. 
He-has, however, ‘omitted to notice that the 
‘definition of ‘rent’ in s.3-(11) runs as fol- 
lows :--“Rent'means tvhatever: is lawfully 
payable in money orin kind orin both to a 
:. land-holder for the use or o¢cupation of land 
in his estate for the purpose’ot agriculture”. 
: That is to say, it includes whatever is- pay- 
-able not merely on ryoti land or ‘old waste 
“or kambatham but on ‘any'land:: whatever, 
Unders.19 a Revenue Court is‘debarred from 
“trying a’suit for rent ‘on kamUatham land 
but all other suits by-land-holders ‘for re- 
covery of rent seem to'be covered by Art. 8 
-of the Schedule, Part A: The District Judge 
“was, therefore, wrong in declining jurisdic- 
: tion-in. this case and his'order must be- set 
- aside. I would further point- out that:he 
. should not : have - dismissed: the “suit but 
- -should have returned the plaint for presen- 
` tation to.the- proper Court. ‘That’ is notò of 
much importance now as: I) direct. him: to 
' restore the appeal to: file and dispose of ‘it 
in accordance withlaw. Thecosts herewill 
~abide-the result. 

The memorandum of objections “does not 
lie because’ it merely relates to an argument 
which-the respondents are entitled to' put 

‘ forward butis not in any way an objection 
` to'the decree. It must, therefore, bérejected. 

The Court-fee on the appeal memorandum 
will be refunded, 

VIN. V. 

Z. K. 


Order set aside, 


PRIVY. COUNCIL.. 
‘APPEAL FROM THE OUDH JUDICIAL 
CoMMISSIOQNER’S COURT. 
November 17, 1924, 

Present :—Lord Sumner, Lord Phillimore, 
Sir John Edge and-Sir Lawrence Jenkins. 
FATEH SINGH AND OTHERS—PLAINTIFFS 

APPELLANTS 
versus 

JAGANNATH BAKSH SINGH AND 

,OTHEKS—DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act Viof 1908), s. 11, Expl. IV, 
0. XIII, r. 1--Hindu Law—Widow, ‘alienation by 
~-Reversioners, remote, ,whetherj\can ‘challenge aliena- 
tion—Suit by remote reversioners for declaration, 
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dismissal of—Second suit on basis of family custom, 

whether mainthinable—Res judicata— Leave to institute 

fresh sutt, effect of. 

“A suit for declaration that a gift by a Hindu widow 
is void as against ‘the reversionary heirs of her 
husband is competent only to the nearest prospective 
reversioner, and if a more distant relation claims to 
sué, lie can only maintain his suit by showing that the 
nearer reversioner has precluded himself by his own 

act or conduct from suing, or has colluded with the 
widow, or has concurred in the act alleged to be 
wrongful.. [p. 2&1, col. 2; p. 282, col. 1] 

_ Plaintiffs, alleging themselves to be the reversioners 
of ‘a-deceased Hindu, brought a suit for a declaration 
that a gift made by the widow of the deceased of pro- 
perty belonging to the deceased was void as against 
the reversioners of the deceased. One of the defences 
set up by ths defendants was that the plaintiffs were 
not the nearest reversioners of the deceased and that 
the only person entitled to dispute the deed of gift 
was one G who was the nearest reversioner of the 
deceased and who had also been impleaded as a 
defendant to the suit. In answer to this plea the 
plaintiffs took up the position that even if G wasa 
nearer reversioner of the deceased the plaintiffs had 


aright to maintain the suit on account of G having’ 


colluded with the other defendants, The widow died 
during the pendency ofthe suit and the plaintiffs 
- thereupon made an-application to the Court praying 
for permission to amend the plaint so as to be able 
to plead a family custom under which they were 
entitled to succeed to the estate of the deceased along 
with G, although the latter was a nearer reversioner 
of: the deceased. They also prayed to be allowed to 
claim a decree for possession of their share in, the 
property. The application was rejected and the suit 
was dismissed, but the Court while dismissing the 
suit remarked that the plaintiffs were at liberty to 
filea fresh suit for possession. Plaintiffs then brought 
another suit for possession of their share of the pro- 
perty founding their title on family custom : 

Held, (1) that the allegation of the family custom 
was an allegation which might and’ ought to have 
been made a ground of attack in the previous suit 
and that not having been pleaded in the previous 
suit it could not be pleaded in the subsequent suit 
having regard to Expl. IV to s. 11 of the O. P. ©.: 
[p. 283, col. 1.] 

(2)-that the previous suit having been dismissed 
there was no question of the suit being allowed to 
be withdrawn with liberty to bring a fresh suit on 
the same cause of action and that the expression of 
opinion by the Court when dismissing the suit that 
the plaintiffs were at liberty to bring a fresh suit 
for possession, did not furnish them with a cause 
of action for & fresh suit, and that consequently 
the present suit was not maintainable. [idid.] 

Appeal against the judgment and decree 
of the Subordinate’ Judge, Bahraich. 

Mr. A. de Mello, for the Appellants 

Messrs. Parikh and Dube, for the Re- 


spondents, 


JUDGMENT. 

Lord Phillimore.—t'his is an appeal 
by the plaintiffs from concurrent judgments 
against them given by the Subordinate 
Judge of Bahraich and affirmed by the 
cou of the Judicial Commissioner of 

u t 
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It is a suit for possession of land, in 
which the defendants-respondents raised as 
a first defence that the matter was res 
judicata, having already been decided be- 
tween the same parties. 

Both: Courts being of this opinion and 
having determined this issue, found it 
unnecessary to determine any of the other 


‘issues and dismissed the suit. 


The history of the case is as follows: 
The present appellants and_ plaintiffs 
with others filed a suit in July, 1908, 
-against one Musammat Har Kunwar, and 
the present defendant and respondent 
Jagannath Bakhsh Singh, and one Ganga 
Baksh, now represented by the defendant 
and respondent Bishunath Singh, in which 
they stated that Musammat Har Kynwar, 
being a Hindu widow, was in possession of 
her husband’s property for the ordinary 
Hindu woman’s estate, that they (the plaint- 
iffs) and Ganga Baksh were the presump- 
tive heirs of her husband, and that she 
intending to defeat their succession, had 
purported to make a deed of gift of the 
property to Jagannath Baksh, her daughter's 
son; and they claimed that the deed of 
gift might be declared void and illegal 
against them. . 

The defendants in that suit among other 
defences pleaded that the plaintiffs were 
not equal in degree with Ganga Baksh but 
that he was the nearest reversioner and the 
only person entitled to dispute the deed of 
gift. To this the plaintiffs replied that if 
he were the nearer heir— 

“even then the plaintiffs are entitled to 
maintain this suit on account of Ganga 
Baksh’Singh's denial and his not joining 
the suit, owing to his indifference towards 
the preservation of hisrights, having regard 
to his views expressed in the written state- 
ment and on account of his colluding*with 
the defendants Nos.1 and 2; and the de- 
fendants Nos. 1 and 2 cannot derive any 
benefit by setting up a jus tertit in favour 
‘of Ganga Baksh Singh, as alleged by 
them.” 

In this state of the pleadings the widow 
died. 

A suit for a declaration that a gift by 
a Hindu widow isvoid as against the 
reversionary heirs of her husband is one 
which is contemplated by the Specific 
Relief Act (I of 1877, s. 12) as is shown by 
the explanation lettered (e) to that section. 
Butit is established that such a snit is 
prima facie competent only to the nearest 
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prospective reversioner, and that if amore 
distant relation claims to sue, he can only 
maintain his suit by showing that the nearer 
reversioner has colluded with the widow, or 
for some similar reason. 

The rule of law on this subject is stated 
in the caseof Rani Anand Kunwar v. Court 
of Wards (1) in the following terms :— 

“Their Lordships are of opinion that 
although a suit of this nature may be 
brought by a contingent reversicnary heir, 

“yet that, as a general rule, it must be brou ght 
by the presumptive reversionary heir, that 
is to say, by the person who would succeed if 
the widow were to die at that moment... 
The right to sue must, in their Lordships’ 
opinion, be limited. If the nearest rever- 
sionaty heir refuses, without sufficient cause, 
to institute proceedings, or if he has pre- 
cluded himself by his own act or conduct, 
from suing, or has colluded with the widow, 
or concurred in the act alleged to be wrong- 
ful, the next presumable reversioner would 
be entitled to sue.” 


When the widow died, the question of 
collusion ‘between Ganga Baksh and her 
became comparatively unimportant. By 
this event the question of reversionary heir- 
ship became settled, and if Ganga Baksh 
was the nearest heir, the plaintiffs could 
get no title tothe properly. They might 
indeed have brought their suit for declara- 
tion to a hearing for the purpose of de- 
termining in that suit the question of 
heirship as between them and Ganga Baksh, 
or to establish their averment of collusion 
in order to get the costs of the suit. But 
now. that the widow was dead the real 
matter was to get possession; and they 
accordingly endeavoured to turn their suit 
into one for possession. 


It seemed, however, that if according to 
the ordinary Hindu Law of descent, Ganga 
Baksh was the heir, to the exclusion of 
the plaintiffs, that they must fail in such a 
suit. They were minded accordingly to 
make anew case, namely, that by a family 
custom they were equal in degree with 
Ganga Baksh and entitled as such to 
maintain a suit for possession. 

Accordingly, they made an application 
in the syit setting forth the death of the 
widow and claiming that they had become 


(1) 8I. A. 14 at p.22; 6 O. 764; 8 C. L, R. 381: 14 
Shome ‘L. R. 78; 4 Sar. P. C. J. 195; 5 Ind. Jur. 161; 
Rafique and Jackson's P. O. No. 63; 3 Ind. Dec. (N. s.) 


495 (P. 03). 
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entitled to institute a suit for possession, 
and that in order to show their right it 
had become necessary to mention certain 
additional averments of fact in the plaint, 
the additional averments being allegations 
of the family custom and a statement as 
to the death of the widow, and the new 
relief claimed being a decree for possession 
of a ten-annas share in the property. 

This application to amend came on for 
hearing on March 15, 1909, and the learned 
Judge rejected the application to be allowed 
to add the: amendments averring the 
family custom, holding that it was an 
attempt to introduce a new case, When 
hé had intimated that this was his opinion, 
the question remained whether the plaintiffs 
should be allowed to add their prayer for 
possession, and whether it was worth while 
continuing the suit. It was admitted by 
the plaintiffs’ Counsel that, apart from. 
custom, they were one degree more remote 
than Ganga Baksh, and thatif they could 
not make the case of a family custom, 
their suit must fail; and the learned Judge 


thereupon dismissed it with costs; and 


from this decision there was no appeal. He 
did, however, in the course of his judgment 
use the following expressions, which will 
need consideration :— 

“The death of the lady has given the 
plaintiffs afresh cause of action for pos- 
session. I leave them to the liberty of fil- 
ing afresh suit for possession.” 

The plaintiffs took no further steps till 
February 5, 1921. ‘In the meantime one of 
the present defendants brought an action 
against the other; and the parties compro- 
eee on the terms of each taking one 

alf. i 

In the present suit brought on February 
5, 1921, the plaintiffs are claiming posses- 
sion» of one-half of the property, founding 
their title on family custom. To this the 
defendants, besides denying the custom ani 
asserting the validity of the widow's gift, 
have pleaded that the suit was barred bys. 11 
of the O. P. C. as raising aquestion which had 
already been heard and decided. Both Courts, 
as already stated, took this view, and with- . 
out going into other portions of the case, 
dismissed the snit. In their Lordships’ 
opinion their decisions were right. 

The language of the section in question 
is as follows :— 

“No ,Court shall try any suit or issue in 
which the matter directly and substantially 
in issue has been directly and substantially 
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in issue ia a former suit between the 
same parties, or between parties under 
whom they or any of them claim, litigating 
under the same title, in a Court competent to 
try such subsequent suit or the suit in 
which such issue has been subsequently 
raised, and has been heard and finally 
decided by such Court.” 

With this must he read :— 

“Explanation IV.—Any matter which 
might and ought to have been made ground 
of defence or attack in such former suit 
shall be deemed to have been a matter 
directly and substantially in issue in such 
suit.” : 

When the plaintiffs brought their first 
suit, they had to show their title to impeach 
the widow's, gift. For this purpose they had 
to show either that they were some at least 
of the nearest reversionary heirs, or that 
‘the only nearer reversionary heir had collud- 
ed with the widow. In their plaint they 
did not rely on collusion, which they only 
introduced in their replication. Taking, 
however, thatview of the pleadings whichis 
most favourable to them and treating them 
as relying equallylon both grounds of claim, 
it is now clear thatthey can only make 
out a claim to be some of the next rever- 
sioners on the footing of the family custom 
and that the allegation of that custom, there- 
fore, was an allegation which “might and 
ought to have been made” within the 
meaning of Expl. IV. 

Or, to put it in another way. One of the 
alternative cases on which they were basing 

- their title to 'sue was, their nearness of kin, 
and to prove their nearness of kin it was 
essential to aver the family custom. They 
claimed as.next heirs and their claim was 
dismissed. They cannot fight it over 
again. : : 

But, as the Judges in the Court of the 

' Judicial Commissioner have observed some 
complication was introduced by the langu- 
age of the Judge who tried the first case 
and by his expressing himself as if he 
had power to give leave to bring a 
fresh suit. It was contended on behalf of 
the plaintiffs that in so expressing him- 
self he was purporting to exercise the 
powers given to the Court by O. XXIII, 
which allows the Court in certain cases to 
grant the plaintiff permission to withdraw 
from asuit with liberty to issue a fresh suit, 
in which .case the bar against a fresh suit 
which is otherwise imposed on a plaintiff 
who abandons his first suit is removed. 
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The same point was raised at their Lord- 
ships’ bar, but their Lordships agree with 
the Court of the Judicial Commissioner 
thatit is not a good one. There was noap- 
plication for leave to withdraw the suit, nor 
was it withdrawn; it was dismissed. And 
the power of the learned Judge ceased upon 
this dismissal. It may have been un- 
fortunate forthe plaintiffs that the learned 
Judge thought that he had a power which 


, he did not possess but happily, as the Judges 


on the appeal observed, it is improbable 
that there was substance in the claim 
which they have been prevented from 


further prosecuting. 


In passing it may be observed that if the 
learned Judge thought that he was exercis- 
ing power under O. XXIII he must also 
have thought that the subject-matter of 
any future suit would be the same subject- 
matter as that of the suit which he dis- 
missed. This confirms the view which 
the Courts below and their Lordships have 
taken. 

Several authorities upon the construction 
of s. ll ofthe C. P. ©. were cited, which 
it was suggested put a construction on 
Expl. IV which was favourable to the 
plaintiffs.. They have been considered by 
their Lordships; but, in fact, they have no 
bearing upon the present case. 

Perhaps the one which requires the most 
careful examination is that of Doorya 
Persad Singh v. Doorga Konwari (2) because 
in that case their Lordships intimated that 
the plaintiff would not be barred from 
setting up 4 family custom of descent 
upon the death of a widow by reason of his 
having in a previous suit in which he was 
a defendant averred the family custom as 
entitling him to oust the widow during 
‘her life and having failed on this int. 
But they held that as to the immediate 
point then under consideration he was 
barred, and after citing a very strong passage 
from Srimut Rajah Moottoo Vijaya Raga- 
‘nadha Bodha Gooroo Sawmy Periya Odaya 
Taver v. Katama Natchiar (3), they proceed- 
ed to express themselves as follows:-— 

“Tf the defendant did not resist the claim 
in the former suit upon the ground of the 
family custom, he is not entitled in the 
present suit to upset the former „decision, 


(2) 51 A. 149; 40. 190; 3C. L. R. 31:3 Suth, P. C. 
J.540; 3 Sar. P. C. J. 827; 2 Ind. Jur. 630; 2 shome L. 
R. 21; 2 Ind. Dee. (xN. 3.) 121 (P.C. 

) 11 M. I A. 50 at p. 73; 10 W. R. P. C. 1; 2 Sar, 
P. ©. J. 212; 20 E. R. 20. 
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because he failed to set upa custom which 
he ought to have relied upon at the time.” 

In Zamindar of Pittapuram v. Proprie- 
tors of the Mutta of Kolanka (4), the plaint- 
iff had brought a previous suit which had 
failed against his grandfather's widow and 
certain other defendants; and some of the 
defendants to the second suit might have 
been held to be-successors-in-title to some 
of the defendants in the previous suit. But 
in the view which the Judicial Committee 
took of the facts, there were three proper- 
ties concerned in the first suit, (1), (2) and 
(3), and numbers (1) and (2) were not in 
question in the second suit; while as regards 
number (3) no case was made in the first 
suit affecting the defendants in the second 
suit, and the only way in which number 
(3) came into the first suit was because 
the plaintiffs at that time sought to restrain 
the widow (since dead and not a party to 
the second suit) from waste. This being so, 
nothing had been decided in the first suit 
which affected the question of the title of 
the plaintiff to property number (3), and as 
to it there was held to be no case of res 
judicata. 

Chand Kour v. Partab Singh (5) was a suit 
by reversionary heirs alleging the intention 
of a widow to injure their 1ight by selling 
or mortgaging the property, which failed, 
and then a second suit to set aside an actual 
deed of gift. This second suit was, upon 
the construction of the earlier Act then 
in force, held to be a suit upon “a different 
and subsequent cause of action to that 
relied upon in the first suit.” It may be 
added that in that case the failure of the 
first suit was caused by the non-appearance 
` of the plaintiff at the trial, and inasmuch as 
the first suit might have failed in either of 
two respects (either the plaintiff might have 
no gitle or the widow might not have been 
threatening to sell or mortgage), a mere 
dismissal for non-appearance could not be 
held to determine that the plaintiff had 
failed for want of title. 


Lastly, their Lordships would refer to the 
case of Kailash Mondul v. Baroda Sundari 
Dasi (6) decided in the High Court at 
Calcutta. In that case the plaintiff had 


(4) 5I. A. 206; 2M. 23:30. L. R. 265; 2 Ind. Jur. 
816; 2 Shome L. R. 128; 3 Sar. P. C. J. 850; 1 Ind. Dec. 
(wv. 8.) 2884P. C.). i 

(5) 15 I. A. 156: 16 C. 98; 5 Sar. P. C.J. 243; 12 Ind. 
Jur. 331; 8 Ind. Dec. f/x. s.) 65 (P. O.). 

oo 240, 711; 1C. W, N. 565; 12 Ind. Dee. ‘x. sò 
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sued the defendant for rent, ‘and “the 
defendant had pleaded abatement and had 
adduced no evidence in support of his 
plea, so that the plaintiff recovered judg- 
ment. Many years after the plaintiff sued 
the defendant for the rent subsequently 
accruing, and the defendant sought to raise 
various defences, It was contended, and so 
held in the lower Courts, that the matter 
was res judicata, and concluded in favour of 
the plaintiff. But the High Court held 
that it did not follow because rent was due 
from the defendant in one year that it 
necessarily due in later years; 
and this seems obvious, for the posi- 
tion of either of the parties might have 
changed. Maclean, C. J. said that it might 
be that on looking further into the matter 
some particular issue. might be found to 
have been previously decided, and then the 
principle of res judicata might apply, but 
that as the matter stood it did not neces- 
sarily so appear. Banerji, J., it is true, made 
some observations upon those words “heard 
and finally decided,’ which appeared. in 
the old Act and are. in the present Code; 
and to these observations, couched in 
language not so careful as it might have 
been, undue prominence has been’ given 
by the reporter in the summary of the case 
which appears in the head-note. But in the 
actual decision there is no conflict with the 
established authorities. 

The other cases which were brought by 
the learned Counsel for the appellants 
before their Lordships have, in their Lord- 
ships’ judgment, no bearing upon the ‘pre- 
sent decision. Upon the whole, therefore, 
their Lordships agree with the Courts below 
that this is a case of res judicata, and that 
the defence succeeds. . , | 

Their Lordships will, therefore, humbly 
recommend His Majesty that this appeal - 
should be dismissed with costs; but the 
respondents must have only one set of costs 
between them. ne 

Z. K. Appeal dismissed. 

Solicitor for the Appellants:—Mr .Edward- 
Daigado. at 

Solicitors for the Respondents:—Messrs. 
T. L. Wilson & Co. and H.’ S. L. Polek. 
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MADRAS HIGH COURT. 
_ Seconp Civit APPEAL No. 445 or 1922. 
January 26, 1925. 
Present:—Mr. Justice Madhavan Nair. 
CHALLA LAKSHMAKK A—Ptarntirr— 
h APPELLANT 
i x VETSUS 
CHALLA BALA RANGAPPA, MINOR, | 
BY MOTHER AND @UARDIAN YENKATAMMA 
—DEFENDANT—RESFONDENT. 

Construction of document—ITindu Law—Partition— 
Arbitration for division of property. 

Four brothers executed a document called a 
mukhtiarnama, appointing certain persons as arbitra- 
tors to effect a final division of their properties. The 
document was as follows :—Already, three years ago, 
not having been in good terms among ourselves, we 
were living separately and the lands and the debts 
due by us to outsiders were, however, -held in com- 
mon; but dispute having arisen ‘among us thereby, we 
have appointed you this day for the purpose of put- 
ting a stop to our dispute and for finishing the division 
of our assets and liabilities. Therefore, we shall abide 
only by the decision given by you”: 


Held, that, on a construction of the document, there ‘ 


was a severance of ‘interest between the executants 
tnter se. [p. 286, col. 1.] . i 
Kasam v. Jorawar Singh, 68 Ind. Cas. 573; 491. A. 
358; 31 M. L. T. 46:, 16 L. W. 223; 18 N. L. R. 127; 
cea a I. = = a r L. $ 676; 21 A. L. J. 
: om. L, R. 1; . L. 3.73; 27 C. W. N, 179; 
50 0. 84 (P, G), relied on. ka 


‘Second appeal against a decree of the 
Court ofthe Subordihate Judge, Ananta- 
pur, iù Appeal ‘Suit .No. 36 of 1921, pre- 
ferred against thatof thé Court of the District 
Tone Gooty, in Original Suit No. 49. of 
Appetit: ae Raghava Iyer, for the 
enn Te Rajagopalaehariar, for the Respond- 


. This second appeal coming on for hear- 
ing on the 20th and 21st March 1924, and 
having, stood over for consideration till 
the 26th March 1924, the Court delivered 
the following 

J UDGMENT.—The plaintiff ( appel- 
lant) instituted this suit for the recovery 
of the suit properties on the ground that 
they belonged to her deceased husband who 
. obtained them for his share in a partition 
between himself and his three brothers, 
one of whom was the father of the defend- 
ant. The defendant's case is that the de- 
fendant’s father and the plaintiff's husband 
were given a joint share’ while the other 
two brothers took’ each a separated share 
and on account of the death of the plaintiff's 
husband the properties survived to him 
and that she has no right to them. The 
necessary issue for trial was first retorded 
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by the District Munsif as follows:—‘Whe- 
ther the plaintiff's husband was divided 
from defendant’s father and whether defend- 
ant has, therefore, no right to resist 
plaintiffs suit?” Some time, after, this 
issue was amended by the District Munsif 
in the following form:—‘‘Whether plaintifi’s 
husband was not divided from other mem- 
bers of his family?” As the amended issue 
stands, itis clear that the burden of prov- 
ing that there was no division as alleged 
lay on the defendant. The District Mun- 
sif held that the defendant did not prove 
that the plaintiff's husband did not get 


‘divided from the other members of the 


family as set upin the written statement 
and that the evidence showed that the 
plaintiff's husband got divided from each 
of his other brothers. On this finding the 
plaintiffs suit was decreed. On appeal 
the learned Subordinate Judge held that 
the burden of proof as regards partition 
was wrongly thrown on the defendant and 
that it was the duty of the plaintiff to 
prove that her husband effected an out 
and out severance from the defendant's 
father and his other brothers; and since 
she hadnot done so, he reversed thedecision 
of the District Munsif and dismissed the 
plaintiff's suit. 

It is argued before me by Mr. Govindara- 
ghava Ayyar that, in the circumstances 
of the case, the lower Appellate Court's 
decision as regards the party on whom the 
burden of proof lay is wrong and that this 
fact vitiates the whole judgment. In 
order to understand this argument, it is 
necessary to mention that all the brothers 
prior to the actual division of the proper- 
ties executed Ex. IV, which is called a 
mukhtiarnama, appointing some arbitra- 
tors to effect a final division of their pro- 
perties, The material portion of this mukh- 
tiarnama runs as follows:— “Already, 
three years ago, not having been in good 
terms among ourselves, we were living 
separately and the lands and the debts 
due by us to outsiders were however held 
in common; but dispute having arisen 
among us thereby we have appointed you 
this day for the purpose of putting a stop 
to our dispute and for finishing the divi- 
sion of our assets and liabilities. There- 
fore, we shall abide only by the decision 
given by you. If we, however, do not act 
according to your advice but raise objec- 
tion, the Court of Justice need not accept 
our statement. This mukhtiarnama has 


986 ; 
been executed with our consent.” (Note:— 
In this translation of mukhtiarnama after 
the word “and "I have substituted “ for 
finishing the division of our assets and 
liabilities’ in the place of“ for making 
a settlement of division in respect of our 
assets and liabilities"as I am informed that 
that is the correct translation of the docu- 
ment.) Itis clear that itis this Ex. IV 
to which reference has been made in para. 3 
of the plaint and also in para. 2 of the 
written statement, though there may bea 
slight discrepancy with regard to the date 
of the transaction as given in those para- 
graphs of the pleadings. The argument 
that is now advanced is that this document 
effects a complete severance of interest 
between the various brothers on account 
of the unequivocal declaration contained 
therein by the four brothersof their inten- 
tion to divide the properties; in short. that 
it amounts to a partition between the 
brothers to be followed up later on by actual 
division of the properties. If this construc- 
tion of the document is accepted, it would 
then follow that the plaintiff has proved 
the separation of her husband from his 
other brothers by partition and then it 
would be for the defendant to prove that 
no such out and out partition took place, 
what actually happened being that the 
defendant's father and the plaintiff's hus- 
band were given a joint share while the 
other brothers took each a separated share; 
in other words, the burden of proof will be 
on the defendant to show that the plaintiff's 
husband was not divided from the other 
members of his family as alleged in the 
plaint. 

Numerous cases were cited tome by Mr. 
Govindaraghava Ayyar to show that this 
reference to arbitration really amounted 
to a severance of interest between the 
brothers. As we are concerned solely with 
the construction of the document, no useful 
purpose will be served by a discussion of 
those cases, but I would refer to one case, 
namely, Kasam v. Jorawar Singh (1), in 
which their Lordships of the Privy Council’ 
“had to construe an arbitration agreement 
which is very much like the present one. 
In that case the substance of the document 
is given as follows:—‘On December 4, 1905, 
all the members of the family signed a 


(1) 68 Ind. Oas. 573; 491. A. 358; 31M. L.T. 46; 
16 L. W. 223; 18 N. L. R. 127; (1922) A. I R. (P. C.) 
355; 43 M. L. J. 616; 21 A L. J. 57; 25 Bom. L. R. 1; 37 
O. L. J. 73; 27 0, W. N. 179; 50 O, 84 (P. O.) 
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kararnama appointing one Ghasi Ram as 
arbitrator to partition the property and 
agreeing to accept whatever partition he 
might make.” Later on itis stated in the 
judgment that “the arbitrator divided the 
property into two lists The formal 
division was not at once carried oub . . .' 
but after his death the lists appear to have 
been'acted upon by all the persons interest- 
ed.” Their Lordships held that this docu- 
ment effected a severance of the joint estate. 
In the same way it appears to me that a 
severance of interest has been created by 
Ex. IV and the arbitrators were appoint- 


ed simply to finish this severance already 


effected by the division of the assets and 
liabilities. It is argued by Mr. Rajagopala- 
chariar for the respondent that no sever- 
ance of interest canbe said to have taken 
place in this case inasmuch as it appears 
from the arbitrators’ evidence that when 
they divided the properties a joint share 
was given to the plaintitf's husband and 
the defendant's father. In my view, this 
difference does not affect the question 
whether under Ex. IV there was a sever- 
ance of interest between the various 
brothers, 

The severance of interest being thus 
proved by the plaintiff, it will be for the ` 
defendant to prove the special plea that he 
hasset up. In my view, the issue was pro- 
perly amended by the District Munsif, 
though this amendment was made very 
late. As I consider that the learned Sub- 
ordinate Judge's judgment is vitiated on 
account of the burdenof proof being wrong- 
ly placed on the plaintiff, I think the Dis- 
trict Court of Anantapur should*be called 
upon to reconsider the evidence on record 
in the light of the above remarks and'sub- 
mit a fresh finding on the amended issue. 
I order accordingly. No other point was 
argued before me in the second appeal. 
The -finding should be submitted before 
the lst of August. Time for objections ten 
days. KOR 

In compliance with the order contained 
in the above judgment the District Judge 
of Anantapur submitted the following 

FINDING.—The High Court has re- 
mitted this appeal for a finding on the first 
issue as amended in the Original Court, 
viz, “Whether the plaintiff's husband 
was not divided from the other members of 
the family. : 

* 


ky * * * 


[911. 0. 1928) 


The defence evidence about the 
partial partition is either worthless or false. 
I find that here was a complete partition 
between all the four brothers in. 1909. 





‘This second appeal coming on for final 
hearing after the return of the said finding 
from the District Court of Anantapur upon 
the issue referred by this Court for trial, 
the Court delivered the following 

JUDGMENT.—It has been now found 
by the lower Court that there was a complete 
partition between all the brothers in 1909. 
It cannot be said that this finding has been 
arrived at without considering the defend- 
ant’s case or his evidence for the learned 
District Judge says in para. 
that the defendants evidence about the 
partial partition is either worthless or false. 
It may aleo be pointed out that no specific 
case of re-union was ever set up by the 
defendant 

Accepting the finding, ‘the lower (Appel- 
late) Court's decree is “set aside and the 
decree of the District Munsif is restored 
_ with costs here and in the Court below. 

V. N. V. 
N. H. Order accordingly. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deorre No. 1211 
or 1923. 
July 8, 1925. 
Present:—Justice Sir Ewart Greaves, 
and Mr. Justice B. B. Ghose, 
J OYNAL KARIKAR—Derenpant 
ee 


MULLUK, CHAND “MULLIOK—Pranveses 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 103 (2)— 
Appeal, second—Remand order by consent, whether can 
be objected to. 

Where a party to an appeal consents to an order 
of remand being made to enable the opposite party 
to show that acertain documentis admissible in 
evidence under a certain provision of the Evidence 
Act, it isnot open tothe party so consenting to 
object in second appeal that the document is not ad- 
missible in evidence. [p. 287, col. 2; p. 288, col. 1] f 

Appeal againt a decree of the Subordi- 
nate Judge, Fourth Court, Dacca, dated the 
15th of January 1923, affirming that of the 
Munsif, Second Court at Mafjikgunj, ented 


the 15th of March 1922, 


Kr., 
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Mr. Gunada Charan Sen (with him Babu 
Prokush Chandra Pakrashi), for the Appel- 
lant. 

Babu Nirod Bandhu Roy, for the Re- 
spondent. 

JUDGMENT.—This is an appeal by 
the defendant against a decision of the 
Fourth Subordinate Judge of Dacca, aflirm- 
ing a decision of the Second Munsif of 
Manickgunj. 

The facts are as follows: The suit was 
brought by the plaintiff-respondent for the 
possession of certain land. The first Court 
passed a decree in favour of the plaintiff 
but on appeal the case was remanded to 
the first Court in order that the plaintiff 
should have an opportunity of adducing 
evidence with regard to a certain kobala 
Ex. 4 in the suit. Now,it appears that at 
the time of the remand the deferdant 
objected to this kchbala going in evidence. 
But eventually by consent of both parties 
the case was remanded tothe lower Court 
for a de novo trial so as to enable the 
plaintiff, if he could, to show that Ex. 4 
was admissible under the provisions of cl. 


` (3) of s. 32 of the Indian Evidence Act. 


The remand order further provided that 
both parties should be allowed to adduce 
fresh evidence, ` The first Court after the 
remand again decreed the suit in favour of 
the plaintiff and the second Court affirmed 
the decree of the first Court. 

The first point made before us in this 
appeal is that the document to which I 
have already referred, namely, the kobala 
Ex. 4is not admissible in evidence at all 
as it is a conveyance by a third party to 
a third party and, accordingly, it is said 
that no statement therein with regard to 
the boundaries of the land, whieh was the 
point upon which the document was ad- 
duced in evidence, is admissible as against 
the. defendant as the document was betw een 
third parties. It seems to us, however, 
that this argument is not now open to the 
present appellant. It is true that he ob- 
jected to the admissibility of the document 
before the remand in the lower Appellate 
Court .on the ground that it had not been 
proved but eventually he consented to a 
remand to enable the plaintif to show 
that Ex. 4 was admissible in evidence 
under the provisions of cl. (3) of s. 32. In 
these state of facts, we do not think that 
it is now open to the-defendant having re- 
gard to his consent to the remand and 
having regard to the provisions of s, 105, 


DBR 
sub-s. (2) ofthe C. P. C. to contend that 
Ex. 4 is not admissible in evidence on the 
grounds which I have stated. If the do- 
cument was not at all admissible in evi- 
dence the appellant should have resisted 
the remand and should have preferred an 
appeal against the order of remand. Having 
failed to do this, it seems to us that the 
provisions of s, 105, sub-s. (2) are a bar to 
his now raising the question which he seeks 
to raise with regard to the admissibility of 
the kobala and moreover we have in addi- 
tion his consent to a remand order to which 
I have already referred. 
Then a second point was made with 
regard to the Record of Rights. The Re- 
cord of Rights with regard to the land 
shows that the jote belonged to Haran who 
is the father of the appellant and that 8- 
annas interest belonged to Janu who is the 
appellant’s cousin. Accordingly, therefore, 
the entry in the Record of Rights supported 
the plaintiff's case but it is suggested that 
the dakhilas and also the landlord’s papers 
which showed payment of rent by Haran 
have rebutted the presumption raised by 
the Record of Rights and it is said, there- 
fore, that if any title is now sought to be 
made in Janu, Janu must show that he 
obtained the title by adverse possession 
against Haran. The learned Judge states 
. that the rent receipts stand in the name of 
. Joylal and his father and that this is not 
inconsistent with Janu and his father 
having any share in the holding and he 
goes on to state that the oral evidence in 
support of Janu’s possession is more reli- 
able than that of the exclusive possession 
of the appellant. He finds as a fact that 
Janu was in possession. It seems to us, 
therefore, that the entry in the Record of 
Rights has not been rebutted by the evi- 
dence adduced on behalf of the defendant. 
The second point, therefore, also fails. 

In the result, therefore, the appeal is 
dismissed with costs. 


ZW. Appeal dismissed. 
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PATNA HIGH COURT. 
Cıvır MISCELLANEOUS Juniorar Cass No. 30 
oF 1925. 
June 8, 1925. 

_ Present:—Sir Dawson Miller, Kr., ` 
Chief Justice, and Mr. Justice Macpherson. 
In the matter of Raja RAJENDRA 
NARAYAN BHANJA DEO or 
KANIKA-——ASSRSSER, 

Income Tax Act (XI of 1922), s. 29—Notice of 
demand, when must be issued—Notice 14 months after 
year of assessment, validity of. 

No period is prescribed in the Income Tax Act. 
within which a notice of demand under s.29 of the - 
Act must be issued. Such a notice must, however, 
be issued within a reasonable time, A notice issued 
nearly 14 months after the expiration of the year in 
respect of which the assessment is made would not 
necessarily be too late. {p. 289, col. 2.] 


Messrs, K. P. Jayaswal and S. Saran, for 
the Assegsee. 

Mr. Sultan Ahmed, Government Advocate, 
for the Crown. 


JUDGMENT. 

Miller, C. J.—The only question in 
this case is whether the assessee can 
escape payment of income-tax and super-., 
tax assessed at Rs. 3,898, for the financial 
year 1922-23 on the ground that the / 
demand notice issued to him claiming 
payment cf the tax was not issued during 
the financial year for which the tax was 
payable. What happened was that for the 
previous year (1921-1922) he had been assess- 
ed for income-tax and super-tax to a sum 
of over Rs. 18,000. That was under the 
Act of 1918. Under the provisions then in 
force the assessment was in all cases a pro- 
visional one based on the previous year’s 
income but liable to adjustment when the 
actual income for the year in question came 
to be known. Itso happened that the in- 
come for that year 1921-1922 had been pro- 
visionally assessed at a sum very much 
larger than the actual income turned out. 
In fact the actual income for 1921-1922 pro- 
duced a tax and super-tax amounting to- 
gether to only Rs. 3,898.. There was, there- 
fore, a balance due to the assessee. on 
adjustment ‘of over Rs, 14,000. That balance 
was ascertained after taking into considera- 
tion the return made by the assessee.of his, 
actual income for the year 1921-1922. The 
return was made for the purpose.-of ascer- 
taining the income for the next succeeding 
year, thatis to say, the year which began 
in April 1922. That year came under 
the new Act of 1922, by which the pro- 
visional adjustments were abandoned and 


7 AL. 0. 1925) 


:a different method of adjustment was adopt-` 
. ed, namely,*the income for any financial 
.year was based once and for all upon the 
actual, income of the previous year. Ac- 
„cordingly on the Ist November 1922. the 
‘assessee whose return was accepted was 
-served with a. notice intimating that in 
‘respect of the income of the previous year 
he was entitled toa refund of Rs, 14,277. 
-That sum was the surplus which he had 
paid for the previous year over and above 
that which, as it turned out, he was liable 
to pay upon the actual income earned. 
When that notice was issued it was perfect- 
ly clear from the form of it that the income 
for the year 1922-1923 which was based 
upon exactly the same assessment would 
also be taxed and super-taxed to the extent 
of Rs. 3,898, but for some reason or other no 
actual demand for payment of that sum for 
1222 1923 was made at that time. This 
appears to have been discovered sometime 
before January 1924 and on the 26th of that 
month the Income-tax Officer, finding that 
‘no income-tax had been paid by the assessee 
in respect of the year 1922-1923, treated the 
case as one under s. 34 of the Income Tax 
Act, 1922, which provides for cases where 
no assessment has been made or where 
certain items of income have not been 
taken into account in making the previous 
assessment. The section provides in effect 
that in such a case where income has escap- 
ed assessment or has been assessed at too 
low a rate for any year the Income-tiax 
Offiser may, at any time within one year of 
the end of that year, serve.on the person 
liable to pay tax a notice containing the 
requirement which may beincluded in a 
notice under subs. (2) of s. 22 and may 
proceed to assess or re-assess such. income. 
If that were the real state of affairs and no 
assessment had in fact been made for the 
year 1922-1923 then no doubt s. 34 would 
apply and the notice which .was issued 
under that section, on the 26th January 
1924, would be a-notice issued: within the 
time prescribed for that purpose under that 
section. Here again it was obvious to the 
assessee that he had been assessed for a tax 
to the amount of Rs. 3,893 for the year in 
question, so that although no demand in 
the prescribed form for the income-tax for 
that year was served, there was in fact an 
intimation to the assessee on two occasions, 
namely, on the lst November 1922, and the 
26th January 1924 of what the amount éf the 
income-tax payable by him was, 
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The Income-tax Commissioner before 
whom the case came eventually and who 
stated a case for the High Court ,considered 
that this was not a case to which s, 34 


- applied, that is to say, he did not think it 


was acase where no assessment had been 
made for the year in question or where any 
part of the income, profits or gains had 
escaped assessment, for an assessment had 
actually been made. Therefore upon the 
case stated we must take it that the facts 
do not disclose a case coming within s. 34. 
Then ‘on the 9th June 1924, the assessee 
having taken exception to the demand 
under s. 34a fresh notice was issued in the 
ordinary form prescribed under the Act 
demanding the income-tax for the year 


‘1922-1923. It will be seen that this nptice 


was issued something more than a year 
after the expiration of the year of assess- 


‘ment and the assessee contends that that 


is too late tomake any demand under the 
provisions of s. 29o0f the Act. Section 29 
of the Act provides that: “When the 
Income-tax Officer has determined a sum 
to be payable by an assessee under s. 23,. 
or when an order has been passed under 
sub-s, (2) of s. 25 ors. 28 for the payment of a 
penalty, the Income-tax Officer shall serve 
on the assessee a notice of demand in the 
prescribed . form specifying the sum so 
payable.” The first thing to be observed 
is that no period within which such a 
notice demanding income-taxis to be issued 
is prescribed in the Act and, therefore, 
prima facie a notice issuedabout 14 months 
after the expiration of the year of assess- 
ment would not necessarily be too late. 
The assessee, however, relies upon the form 
under which the demand referred to under 
s.29is tobe made. That form is head- 
ed “Notice of demand under s, 29 of the 
Income Tax Act, 1922.” It begins thus*— 
You have been assessed for the current 
“year to income-tax amounting to Rs. | . 
. . -” and so on. The learned Counsel 
fer the assessee contends that the form 
clearly indicates that the demand can only 
be made during the current year, that is 
to say, the year in respect of which the 
income-tax is payable. No doubt in the 
ordinary course the form prescribed would 
be quite applicable because assessments are 
generally made as soon as possible after 
the commencement of the financial year 
and the-demand notices are sent out in the 
ordinary course soon after the assessment 
is made. I cannot believe, however, that 
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notice of this sort to create a limitation 
period within which such notice must be 
given. Ifit had heen the intention of the 
. Legislature to prescribe a period of limita- 
tion for such notices I think that such an 
- important provision would have found 
' place in the body of the Act itself indicat- 
ing that intention. In other sections of 
the Act we do find that where certain 
notices have to be given the period within 
. which they have to be given is prescribed. 
“ Butso far as s. 29 is concerned no’ period 
at all is prescribed in the Act. Again it is 
quite possible that in certain cases no 
demand could be made within the actual 
‘year for which the taxis payable. Provi- 
‘siog is made for disputes which may arise 
as to the acceptance or rejection of the 
assessee’s return. Ihis return is notac- 
cepted then anenquiry takes place,evidence 


may be demanded of him and much time’ 


may be expended in carrying on the enquiry, 
‘and it is quite possible that such enquiry 
would not terminate untilafter the year of 
„assessment and I donot think it can be 
suggested that because the ordinary form 
“prescribed for sucha demand contemplates 
that it will be issued during the current 
year of assessment, it is tantamount to an 
‘enactment that it cannot be issued after- 
wards, If any partoftheform should not 
be applicable to the particular facts of the 
case then I presume it can be altered in the 
ordinary course before the form is sent 
out, but the mere fact that forms are 
` prescribed under the Act does not seem to 
metocarry with it the result that unless 
everything is done exactly as provided by 
‘the form itis of no force and effect, Al- 
though no time is prescribed for issuing 
the notice in question IT suppose it may 
bg said that such a notice must be issued 
withina reasonable time. What would be 
a reasonable time might vary according to 
circumstances. In the present case it was, 
as I have already said, about 14 months 
after the expiry of the year of assessment 
but from November of the year of assess- 
ment the assessee had in fact had notice, 
although no formal demand was made 
upon him, of the amount for which he 
had been assessed to income tax for that 
year, sand again he had notice in the 
following January showing that a demand 
was being made upon him for payment of 
the same sum on the ground that no 
previous: assessment had been mada.. In 
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these circumstances it seems to me that 
the notice was issued withif a reasonable 
time. Theie is no period of limitation in 
the Act and I donot think in the cireum-_ 
stances the assessee should be allowed to” 
escape payment of that which is justly 
due from. him. 1 think that in this case 
thecosts should be paid by the assessee 
who asked for a case to be stated. Having 
regard to the small amount in dispute we 
assess the hearing fee at Rs. 150 

Macpherson, J.—I agree. 

Z. K. Order accordingly. ' 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Srconp CIVIL APPEAL No. 357 or 1924. 
August 22, 1925, 
Present:—Mr. Findlay, Officiating J. O. 
PILURAM—P vaintirr—APPELLANT 

versus . ` 

MA'BADEO— DrFENDANT— RESPONDENT. 

C. P. Tenancy Act (XI of 1898), 3.41 (8)—Oceuè 
pancy tenani— Notice of intention to transfer holding— 
Tenant informed of landlord's intention to purchase 
—Application to fix valuation by Revenue Officer— 
Landlord, duiy of—Transfer Ly tenant, validity of— 
Landlord, whether entitled to claim possession from 
transferee. 

- Under s. 41 (3) of the O. P. Tenancy Act of 1898, 
where an absolute occupancy tenant intimates to thé 
landlord ‘his intention of transferring his holding, it 
is incumbent on the landlord not only to inform the 
tenant of his desire to purchase the holding ata 
value tobe fixed by the hevenue Officer but toapply 
to the Revenue Authorities to fix such valuation, and 
if the tenant is unwilling to part with the hold- - 
ing in hisfavcur for the price fixed then to bring a 
suit for possession cn payment of thejrice fixed by 
the Revenue Officer. A mere declaration to the ten- 
ant by the landlord of his intention to acquire the 
holding for himself, if unaccempanied by an applica- 
tion to the Revenue Officer to fix the valuation, is not 
sufficient to disentitle the tenant from proceeding 
with the sale and does not entitle the landlord toclaim 
possession of the holding from the transferee of the 
tenant. [p. 291, col. 2.] < 

Bharatsingh v. Dhansing, 14 C. P. L. R. 162 at p. 165 
and Seetaram v. Ramdayal Marwari, 1 N.L. R. 6, 
relied on. : 

‘Second appeal against a decree of the 
District Judge, Nagpur, dated the 10th May 
1924, in C. A. No. 34 of 1924. | 

Messrs. M. B. Kinkhede, R. B., and M. K. 
Padhye, for the Appellant. -` 

Messrs, M. R, Bobde and R. N. Padhye, 
for the Respondent. | 

JUDGMENT.—The plaintiff-appellant 
Piluram is an eight-anna share-holder 
and lambardar of Mauza Pachkhedi (Nag- 
pun)” He sued the defendant-respondent 


Mahadeo for possession of absolute occu: 


töl r.o. 1925) 


pancy field No. 11 in that village. His 
case was thak he was entitled to possession 
under a deed of surrender, dated 1ith July 
1922, executed by the tenant Jhibal in his 
favour, There was, moreover, in existence 
a previous saledeed in favour of the 
plaintif’s sons benami on his account, 
dated 7th February 1922, The defendant- 
respondent Mahadeo’s case was that he had 
acquired the field from Jhibal, the tenant, 
by a sale-deed, dated 2nd May 1917, and 
‘that previously thereto Jhibal had given 
the requisite notice to the plaintiff on 
23rd May 1916 with reference to s. 41 (2) 
of the Tenancy Act of 1398. The plaintiff 
admitted having received this notice, and 
it is further clear that he sent a reply 
thereto declaring his intention of acquiring 
the field himself after fixation of the 
value by the Revenue Officer. The said 
reply (Ex. D-2) also contained a definite 
statement that he had applied to the Col- 
lector thereaneat. It is admitted now that 
this application was never made" by the 
plaintiff. 

The Munsif held that the notice given 
by Jhibal to the plaintiff on 23rd May 
1916, was a valid notice; that the mere 
fact of the plaintiff sending the reply 
he did to the notice, without taking effect- 
ive steps to have.the value of -the field 
fixed, was no barto Jhibal’s transfer in 
favour of the defendant and that the latter 
had duly acquired the field by purchase 
from Jhibal under the sale-deed, dated 
2nd May 1917. The plaintiffs suit was 
accordingly dismissed, and the appeal to 


the. District Judge by the plaintiff has also 
failed. 


The learned District Judge has record- ` 


ed a careful and detailed judgment in 
the case. The main question before me in 
this appeal concerns the construction of s. 


41 (3) of the Tenancy Act of 1898. On 


behalf of the plaintiff-appellant it has been 
urged that the mere fact of his sending 
the reply (Ex. D-2), which he did to Jhibal, 
was in itself sufficient to disentitle the 
defendant-respondent’s vendor from pro- 
ceeding with the salein his favour. It is 
urged that, under the provision of Jaw 
quoted, there was no obligation on the 
landlord to apply for fixation of the value 
of the holding to the Revenue Officer. 
decision in Kodubakhsh v. Bishnu (l) was 
quoted in support of this contention, but 


(1) 2 N, L R. 27, 
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it, in reality, gives no help to the appel- 
lant. I have been referred in this connec- 
tion to s. 6 (4) of the o. P. Tenancy 
Act of 1920. It is undoubtedly true that 
the said provision is more happily and 
specifically drafted, and, moreover, the 
Second Schedule thereto contains a pro- 
vision giving one year's limitation for an 
application by a landlord to fix the value 
ot the holding. Although the new Act 
may be more happily and: specifically 
drafted, the question before me is whether 
s. 4l of the previous Act bears the con- 
struction which both the lower Oourts have 
put upon it. 


For my own part I can see not the 
slightest reason for differing from the 
view which was taken by Ismay, J. ©., in 
Bharatsingh v. Dhansingh (2). Thére it 
was remarked as follows:— 

“ Section 4l of the Tenancy Actis not 
very happily worded but it appears to 
contemplate that within the period of one 
month from the receipt of notice the land- 
lord must intimate to the tenant his desire 
to purchase the absolute occupancy right. 
If the price cannot be amicably settled 
the landlord must apply to a Revenue 
Officer and have the value fixed. If the 
tenant is still recusant he must then bring 
a regular suit within the period prescribed 
by law. If the holding has been already 
sold the suit would bea suit to enforce a 
right of preemption” Again, in Seetaram 
v. Ramdayal Marwari (3), Ismay, J. C.u 
further held thatasuit by a landlord to 
enforce his right of pre-emption . under 
s. 4] of the Tenancy Act is governed by 
Art. 10 of the Limitation Act. It was also 
pointed out thatin the meantime it was 
incumbent on the landlord to exercise due 
diligence in having the value of the hold- 
ing fixed by a Revenue Officer. For my 
own part, I can see not the slightest reason 
for differing from the view taken by Ismay, 
JJ. C., in these two cases. The construction 
. 1 am asked by the appellant to place on 
s. 41 (3) of the 1898, Tenancy Act, seems to 
me an impossible one. It has seriously 
been suggested that under the provision 
as drafted the tenant might conceivably 
apply for the value to be fixed. Even if 
we make such an assumption, the only 
reasonable conclusion conld be that the 

tenant was applying in pursuance of an 


(2) 14 0. P. L. R, 162 at p. 105, 
(INR, G. 
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understanding with the landlord and on 


“his behalf. 


_ But the provision clearly, in my opin- 
ion, must be read as contemplating the 
landlord making an application to the 
Revenue Officer within the time contem- 
plated. Sub-cl /a) of the provision clear- 
ly requires the claim to purchase as the 
main and vitalitem, and a secondary and 
consequential incident is that the landlord 
must apply tothe Revenue Officer to have 
the value fixed unless indeed he can 
arrive at an agreed upon value with the 
tenant privately. Any other construction 
of this provision would strain the language 
therein to a point which would be utterly 
unreasonable. Moreover, in the present 
case itis perfectly clear from the contents 
of the reply (Ex. D-2) given by the land- 
lord that he fully realised the duty incum- 
bent upon him, for, as I have already 
shown, this reply contains adefinite, though 
incorrect, statement that he had already ap- 
plied to the Revenue Court for the fixation 
of value. Thus, in 1916 what the plaintiff 
had was a right of pre-emption and he 


allowed that right to lapse by default in - 


view of his failure to take effective steps 


‘to comply with the provision quoted in 


the way of asserting and substantiating 


‘the said right. It. follows therefrom that 


the transfer made in favour of the present 


‘defendant by Jhibal was not voidable at 
‘the instance of the plaintiff and is now 
‘binding on him. : 


Reference has been made to the copy 
of the judgment in Civil Suit No. 48 of 


' 1920 (Ex. P-3), in which Piluram sued 


Jhibal for arrears of rent. The present 
defendant sought to intervene, but his 
application was disallowed. Ineed hardly 
point out that this decision in a rent suit 


` before the Additional Munsif, Umrer, is 


in no way binding on the defendant-re- 


‘spondent’ and in no way prejudices his 
‘position in the present case, Likewise, 


the fact that the plaintiff has declined to 
accept him as a tenant and has refused 


_to receive rent payments from him, is 


utterly beside the point. It follows there- 


' from that on 2nd May 1917 the defendant 


had a valid title transferred to him by 
Jhibal in the field in question, and it 


` equally follows that- Shibal, in his turn, 


had no valid title to transfer to the plaintiff 
by either the sale-deed or the surrender’ of 
1922. ma 

[ may point ont further that the posi- 


tion of the plaintiff in this appeal, if pushed 
to the logical conclusion, leads, in reality, to 
a reductio ad absurdum. His right in-1916 
amounted to nothing more than oneof pre- 
emption. Beyond sending the reply he did 
to Jhibal he took no effective steps to en- 
force his right. He now, in reality, is 
claiming a right to possession forthwith 
and, in effect, thereby. he abandons his 
right to preemption. In the circum- 
stances of the case the tenant Jhibal having 
fully complied with the provision of the 
law in 1916 and the plaintiff having failed 
to enforce the right which remained to 
him under s. 41 of the Tenancy Act, it is 
obvious that Jhibal had full power and 
title to make the transfer he did under the 
sale-deed of 2nd May 1917 in favour of the 
defendant. Pari passu the plaintiff could 
not acquire any title under the two docu- 
ments of 1922 executed by the late tenant. 

1 fully concur in the careful findings 
arrived at by the learned District Judge 
and the present suit was obviously a 
hopeless one. The appeal fails and is dis- 
missed with costs. 

2K. Appeal dismissed, 
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MADRAS HIGH COURT. 
Crvin Revision Perirton No. 243 or 1923. 
August 20, 1924. 
Present :—Mr. Justice Beasley. : 
Subaday NAIMATHULLA KHAN 
SAHIB AND oTHERS—DEFENDANTS 
Nos. 4 ro 6—Rzsponpents Nos. 4 to 6— 
PETITIONERS 


VETSUS | 7 

ABDUL RAZACK SAHIB—PLAINTIFE-— 

RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. I—‘Other suficient grounds,” whether ejusdem 
generis with “some formal defect’—Leave to withdraw, 
when can be given. 

The words “other sufficient grounds” for allowing 
the plaintiff to institute a fresh suit in O. XXIII, r. 1 
(2) (b) of the C. P. O. must be taken to be ejusdem 
generis with the words “some formal defect” in el. (2) 
(a) of the rule. 

A plaintiff who is not prepared to go on with his 
case with the evidence available to him and before 
the Court is not entitled toapply under r. 1 of O. 
XXIII of the C. P. O., for leave to withdraw his suit 
with liberty to bring a fresh suit. 

Petition under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, . 
praying the High Court to revise an order 
of the Court of the District Munsif, Vellore, 
in I. 4. No. 813 of 1922, in O, S. No, 14] 
of 1921, Ta 


(91 I. O. 1925) 


Mr. A. Ramachandra Iyer, for the Peti- 
tioners. . 

Mr. Mohammed Ibrahim Sahib, for the Re- 
spondent. 

JUDGMENT.—The point in this case 
is whether the District Munsif was right in 
giving the plaintiff permission to withdraw 
the suit and to institute afresh suit. The 
order of the District Munsif which is dated 
9th October 1922 states :—“‘The affidavit 
discloses grounds for the grant of the prayer 
but as the petition is filed at a late stage, 
the plaintiff must pay the defendants’ costs. 
I allow the petition on condition that, in 
case the petitioner institutes a fresh suit, 
he will do so only after paying the defend- 
ants’ costs. 
no costs need be. paid.” “The order under 
which the withdrawal is granted is 
O. XXIII, r. 1, Sch. I, ©. P. C., which 
states :—‘(1) At any time after the institu- 
tion of a suit the plaintiff may, as against 
all or any of the defendants, withdraw his 
suit or abandon part of his claim; (2) 
where the Court is satisfied (a) that a suit 
must fail by reason of some formal defect 
or (b) that there are other sufficient grounds 
foy allowing the plaintiff to institute a fresh 
suit for the subject-matter of a suit or part 
of a claim it may, on such terms as it 
thinks fit, grant the plaintiff permission to 
withdraw from such suit or abandon such 
part of aclaim with liberty to institute a 
fresh suitin respect of the subject-matter 
of such suit or such part of a claim.” 

The history of this suit is that the plaint 
was presented on 9th February. 1921. The 
date fixed for the first hearing was llth 
March 1921. The plaintiffs’ witnesses’ 
Nos. 1 to 5 were examined on 6th Octo- 
ber 1921 There were numerous adjourn- 
ments according to the entry in the B. 
Diary. There was an application made to 
amend the plaint and the plaint was order- 
ed to be amended by the 6th February 
1924. Subsequent to this there were 
numerous adjournments and eventually it 
culminated in a petition being presented 
on the 9th October 1922 for permission to 
withdraw the case and to institute a fresh 
suit. That petition was presented at the 
last moment. I have read through the 


affidavit and it appears to me from para. 6° 


that the real reason for making the, appli- 
cation was that the plaintiff's witnesses 
were not present and that the plaintiff had 
found subsequently that there were records 
and witnesses to prove.his case, It is 
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quite clear that.these witnesses. were not 
before the Court and it. was not possible to 
go on with the case without them. The last 
few words in para. 6 are “ Futher certain 
statements in the plaint have to be, amend- 
ed.” In my view, the real reason for asking 
for permission to withdraw the case was 
because the plaintiff was not prepared to 
go on with the evidence which he had in 
Court. The allegation ‘Further certain 
statements in the plaint have to be amend- 
ed” is so vague that it deserves no notice 
whatever. The plaint had already once 
been amended. The question now is whe- 
ther or not the reasons set forth in the 
affidavit were other sufficient grounds for 
allowing the plaintiff to institute a fresh 
suit. It is quite clear to me that the words 
of O. XXIII, cl. 2 (b) “other suffitient 
grounds for allowing the plaintiff to in- 
stitute afresh suit” must be taken to be 
ejusdem generis with the words in cl. 2 (a), 
that is to say, “Some formal defect.” This . 
point has been considered in Burathagunta 
Pentadee v. Thurlapatt Rajamma (1). There 
the Judge, in giving the judgment says, 
“The use of the word ‘other’ suggests that 
the sufficient grounds must be ones ejusdem 
generis with the formal defects under sub- 
cl. (a).” In this case as I have already 
said, the ground for asking for the with- 
drawal appears to me to be quite different 
from any formal defect. The plaintiff was 
not ready to goon with his case. In my 
view the District Munsif was quite wrong 
in giving permission to the plaintiff to with- 
draw the suit and to institute a fresh suit. 
Under the circumstances I think the proper 
thing to do is to set aside the order of the 
District Munsif allowing the plaintiff to 
withdraw the suit with liberty to file a 
fresh suit and direct-him to re-place the 
case on his file and dispose of it according 
to law; that is to say, I donot think that 
the plaintiff should be shut out from calling 
the witnesses and other evidence indicat- 
ed in the affidavit and whom he was not 
ready to call, but I certainly think that he 
should not be allowed to amend his plaint. 
The plaintiff will only be allowed to go on 
with the case on condition that he pays 
the costs incurred by the defendants in the 
District Munsif's Court and the costs of this 
hearing. 
VIN. V. $ 

Z. K. 

{1) 8 Ind, Cas. 868; (1911) L M.W, N. 105; 9 M. Ta 
F. 204r- -- TS id i 


Order set aside. 
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“a. s BOMBAY HIGH COURT. 

ni © APPEAL FROM Orper No. 34 or 1923. 

Wik os July 29, 1925. 

: iz _.Present:--Sir Norman Macleod, 

~ Kr., Chief Justice; and Mr. Justice 

Te Rae Madgavkar. l 
,:-GULABCHAND RAMSUKH— 

é PLAINTIFE— APPELLANT 

L. 5 VETSUS 

: BAMSUKH RAMPARTAP—DEFENDANT | 
SD _ . — RESPONDENT. i 

-Civil Procedure Code (Act V of 1908), s. 96 (8), O. 

XXII, r. 3, 0. XLIII, r. 1 (mj—Compromise of 

oe passed on compromise—Apypeal, whether 
ies. . 

£ Where a suit is compromised and the terms of the 
agreement between the parties are signed by the 
arties, all that the Court is to do is to pass a decree 

according to the terms to which the partics have 

agreed. In sucha case there is no room for an adju- 

dicatién on the question whether a lawful agreement 

has been arrived at, inasmuch as the parties are 

agreed that they have come to an agreement. The 

decree passed by the Court in such a case isa 

consent decree and is not open to appeal. ’ 

: Appeal against an order of the First 
Class Subordinate Judge, Jalgaon, in Suit 
No. 73 of 1921. 

, Mr. Bahadurjt (with him Mr. G.S. Rao), 

for the Appellant. 

. Mr. Kanga, Advocate-General, (with him 

Messrs. P. B. Shingne and K. H. Kelkar), 


for the Respondent. 


; JUDGMENT.—There were three suits 
pending in the Court of the First Class 
Subordinate Judge at Jalgaon. On March 
T, 1923, a consent decree was passed in 
terms of a certain compromise signed by 
all the parties including the present appel- 
lant except a formal party against whom 
no relief was: claimed. The Judge said :— 
ı “These three suits have been amicably 
settled by throwing the whole responsibility 
for the amount payable to plaintiff on 
defendant No. 1. Sothe minor defendant's 
share or interests in no way are prejudiced. 
The plaintiff has been given in addition 
some property, but even then it would 
be within the limits of defendant No. 16 
share.” 

The plaintif has now filed an appeal 
against this consent decree and in the 
grounds of appeal it is stated as follows :— 
. (1) Theorder recording the compromise 
in the aforesaid suits is illegal and im- 
proper. (2) Itis not proved to the satisfac- 
tion of the Court that the three suits were 
adjusted wholly or in part by a lawful 
agreement or compromise. (3) Under 
0. XXIII, r. 3, of the C. P. C., the Court has 
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to satisfy itself by positive proof that there 
has been a lawful agreement to adjust the 
suit before ordering the agreement tu be 
recorded. In the present case the Court: 
passed the order without an inquiry, or 
proof on this point. (4) The said com- 
promise was brought about by the appel- 
jant’s Pleader Mr. Juwekar with undue 
haste, without mature deliberation, and 
without giving the appellant sufficient time 
to think or judge for himself or consult 
his friends or relations in the matter. (5) 
The appellant was quite unwilling to enter 
into the compromise, but his Pleader threa- 
tened him that if he did: not sign the 
agreement of compromise as proposed by 
him, he would be ruined. (6) The circum” 
stances under which the appellant was 
forced to sign the agreement of compromisé 
against his will are fully: set out in the 
appellant's affidavit. They clearly show that 
the suits were not adjusted’ by a lawful 
agreement. The said agreement is, there- 
fore, not binding on the appellant.” 
A preliminary point was taken that an 
appeal from a decree passed by the Court 
with the consent of parties is barred by 
s. 96, sub-s. 3. The appellant urges that the 
Court has passed an order under O. XXIII, 
T. 3, and that an appeal lies under O. XLIII, 
r. 1, cl. (m), from such an order. But in 
this case there was no question whether an 
agreement had been arrived at, the te1ms 
were signed by the parties and all that 
the Court had to do was to pass a decree 
according to the terms to which the parties: 
had agreed. There was no adjudication, 
therefore, on the question whether a lawful 
agreement had been arrived at, because it 
was never disputed that the parties before 
the Court had come to an agreement. It 
was open toany one of the parties before 
the decree was passed to contend that a 
lawful agreement had not been arrived at. 
Under these circumstances we think that 
no appeal is competent. There are other 
remedies open to the appellant if he thir ks 
fit to pursue them The appeal will be dis- 
missed with costs. 


Z. K. Appeal dismissed, 
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-NAGPUR JUDICIAL COMMIS- 
-© © SIONER’S COURT. f 
Seconn Civf APPEaL No. 168-B oF 1924. 
E September 3, 1925. 
Present:—Mr. Findlay, Officiating, J. C., 
and Mr. Prideaux, A. J. C. 
‘-PURSHOTTAM—P vaintirr—APPELLANT 
VETSUS 
.. SAHU-—DereNDANT—RESPONDRNT, 
Contract Act (IX of 1872), s. 74—Mortgage-bond 
payable by instalments—Default in payment of instal- 
ments—Whole amount due on default—Interest, whe- 
ther payable after default—Penalty—Compensation. 
-The doctrine that the Court will carry out all con- 
tracts between parties, is confined to the carrying out 
of the primary contract, and.does not extend to 
secondary or subsidiary contracts which are to come 
into operation if the primary contract is broken. 
In bonds securing the payment of money, the contract 
regarded as primary is the promise to pay the amount 
due to the creditor with the interest, if any, agreed 
upon. Any further contract to be binding on the 
promisor if he breaks this contract is regarded as a 
secondary one intended to secure the fulfilment of 
the primary contract and the Courts are not bound 


to carry out such a secondary contract apart from its. 


justice and reasonableness. [p. 297, col. 1.| 

Under a mortgage transaction interest was added 
ta the prinoipal sum atthe inception of the transac- 
tion and the total amount of principal and intẹrest 
was agreed to be paid in certain instalments. The 
bond provided that compound interest was to be 
chargeable on any defaulted instalment, while the 
whole sum was to become due after three consecutive 
defaults. The mortgagor made default in the pay- 


ment of three consecutive instalments and the mort-. 


gagee sued to recover the total amount due under 
the bond together with interest at the rate mentioned 
in the bond payable in case of default in the payment 
of an instalment: 

Held, (1) that the clause in the bond with regard 
to the consequences of default in the payment of 


three successive instalments was in the nature of a- 


secondary contract and that, therefore, the Court had 
full power to re-open the contract and to allow 
reasonable compensation to the mortgagee under s, 74 
of the Cuntract Act; [ibid.] 

(2) that the mortgagee was entitled to compound 
interest on the dəfaulted instalments up to the date 
on which default in the payment of the third instal- 
ment took place; [ibid.] 

(3) that thereafter simple interest at the rate of 6 
per cent. per annum wasa reasonable compensation 
to be allowed to the mortgagee. [p. 297, cols. 1 & 2,] 

Appeal againsta decree ofthe District 
Judge, Fast Berar, Amraoti, dated the 16th 


February 1924, in Civil Appeal No. 68 of. 


1923. 


ORDER. 

Baker, J. C.—(March 3, 1925),~—The 
facts are set out in the judgment of the 
lower Appellate Court and the only ques- 
tion in this appeal is whether the plaintiff 
is entitled to interest from the date of de- 
fault. 

“The Courts below have found that the 
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plaintiff is not so entitled relying on an 
unreported case of this Court: Bhauji ve 
Bhagwant Atmaram Dhongdi (1) which is 


_admittedly on all fours with this case. 


The appellant relied on Skoppa v: 
Rukhma (2), where when a mortgage-deed’ 
provided for payment by instalments with- 
out interest, but ondefaultin any instal- 
ment interest was payable thereon till 
satisfaction, and there was a further pro- 
vision that on default in three instalments 
the whole debt shall be payable, but there 
was no further express provision as to 
interest, it was held that the whole debt 
bears interest until satisfaction. 

It is contended that this case can be dis- 
tinguished because the instalments were 
without interest, whereas in the present 
case sawai has been added to principal in 
the bond itself. 7 

The instalments, however, in the present 
case are also without interest, if paid on 
due dates. 

There appears to meto be some difficulty 
in reconciling the view taken in this case. 
with the view taken in Bhauji v. Bhagwant 
Atmaran Dhongdi (1) (supra), and as I feel 
some doubt about the matter I think the 
“cese should be heard by a Bench. . 

The appeal will accordingly be argued 
beforea Bench of the Judicial Commis- 
sioner and Third Additional Judicial Com- 
missioner. 

i Mr. D. T. Mangalmurti, for the Appel- 
ant, i 

Mr. M. R. Bobde, for the Respondent. 

JUDGMENT.—The present suit was 
filed in respect of a grain mortgage 
trausaction, dated 17th August 1908. The 
plaintiff Purshottam advanced to the de- 
fendant Sahu thereunder 27 khandis of 
grain. To this some 6 khandis odd were 
added by way of sawai, and re-payments 
were to be made yearly on Fag Badè 15, 
the first instalment to be of 3 khandis and 
odd kudos and the remaining ten instal- 
ments of 3 khandis each. The bond pro- 
yided that compound sawai was to be 
chargeable on any defaulted instalment, 
while the whole sum was to become due 
after three consecutive defaults The 
parties are agreed that the whole sum 
accrued due on 30th March 1911, none of the 
first three instalments having been paid 
within time. 


(1) 45 Ind. Cas. 722. 
(2) 2 Ind. Cas. 27; SN. LR 37, 


could not be allowed. . 
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The question.: for our consideration, 
therefore, is whether the plaintiff is entitl- 
ed to interest after the default of the three 
consecutive instalments. The plaintiff's 
case is that full interest should be allowed, 
as interest did not cease to run in spite of 
the whole amount due having become 
exigible from lst April 1911. 

The Judge of the first Court, relying 
on the decision of Stanyon, A. J. C. in 
“Bhauji v. Bhagwant Atmaram Dhongdi (1) 
held that the interest ceased to run after 
the due date and granted decree on this 
basis. 

On the plaintiff appealing to the Court 
of the District Judge, he also held that such 
interest could not be allowed and pointed 
out that in the present case there had been 
no notification by the plaintiff to the de- 
fendant that he claimed payment of the 
whole sum at once and would charge in- 
terest on it while it remained unpaid. The- 
District Judge further pointed out that 
the present suit had been brought some 12 
years after the whole sum had become exi- 
gible and, following the decision of 
Stanyon, A. J. ©., already quoted, he held 
that the interest claimed by the plaintiff. 


The plaintiff has come up on second 
appeal to this Court, claiming full interest 
as asked for in the plaint. In this con- 
nection reliance has heen placed on the 
decisions of Skinner, A. J. C., in Sheoppa v. 
Rukhma (2) and Sampat v. Chango (8). 
In the former case there was a very vital 
difference when ib is compared with the 
present one; in it the initial arrangement 
was that the Rs. 2,400 borrowed was to be 
re-paid in 16 instalments of Rs. 150 without 
any interest at all. This circumstance of 
itself introduces a vital element of distinc- 
tion, for in the present case, as we have 
shown above, sawai interest was included 
from the first. In the decision in Sampat 
v Chango (8) quoted above, future interest 
was included in the original capital amount 
of Rs. 1,875, the primary agreement being: 
to re-pay this by 15 instalments of Rs. 125. 
In this case, however, it is obvious that 
Skinner, A. J. C., felt some doubt as to 
whether the interest agreed upon in the 
deed should be allowed on the whole debt 
after default of the fourth instalment or 
only on the overdue instalments upto that 
date, but, as the appellant did not press the 


(3) 10 Ind. Cas, 738; 7 N. L. R. 46. 
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point, interest was only given at the con- ` 
tract rate of Rs. 12 per cent. perannum on. 
the first’ three overdue instalments from 
the date of default in each case to that of 
default in the fourth instalment and there- 
after, on the whole amount which then 
became payable at the Court rate of 6 per 
cent. per annum until payment. The facts 
of the case decided by their Lordships of 
the Privy Council in Gangaram Biharilal 
v. Firm of Shriram Shaligram (4) are, it ` 
is now obvious, wholly different from those 
ofthe present one, In it the loan was re-pay- 
able on demand subject to three months’ ` 
notice, and interest at 9 per cent. was payable | 
upto date of demand, Their Lordships held 
that in these circumstances plaintiff could 
claim interest at 9 per cent. even after- 
demand upto date of decree and at 6 per 
cent. thereafter until realization, the ratvo 
decidendi of their conclusion being that: 
the mortgagor could not claim to get off on 
easier terms thanif he had acted according 
to the deed. It is obvious that this decision 
is wholly inapplicable to the present: case. 
In this case the agreement does contain a 
special provision in case of default of instal- 
ments, viz., that the whole amount isto. 


- become payable at once. 


Two other decisions of their Lordships 
of the Privy Council were also relied on. by 
the Pleader for the appellant, viz., those of 
Mathura Das v. Raja Narindar Bahadur (95) 
and Bindesri Naik v. Ganga Saran Sahu ' 
(6). The conditions regarding re-payment . 
and interest of both the mortgage-deeds 
concerned were, however, wholly dissimilar - 
from those of the present case. Appellant's 
‘case, however, is that on these and many. 
other similar decisions the proper construc- 
tion of an agreement like that we are con- 
cerned with is that, in the absence of a 
clear expression to the contrary, the inten- 
tion of the parties must be presumed to be 
that interest should be charged at the 
contract rate upto the date of payment. 

We are of opinion that in the case of- 
a transaction embodying such terms as the 
present one does, it is our duty to determine.. 
what was the intention of the parties by an 
examination of the terms of the deed. Was 
it their intention that ccmpound sawai 
interest was to run even after there had 


(4) 2 N. L. R. 162 (P. ©). 
(5) 19 A. 39; 23 I. A. 138; 1 O. W. N.52; 6 M. L. 
J. 214; 7 Sar. P. O. J. 88; 9 Ind. Dec. (N. 8.) 25 (P. C.). 
(6) 20 A.171;2C. W.N 129; 25 I A. 9; 7 Sar. P.” 
C. J. 278% 9 Ind, Dec, (xN. s.) 471 (P. C.) .- 
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been a-default of three instalments or was 
-an entirely fyesh state of matters to come 
into existence after such default? The 
scheme of s. 74 of the Indian Contract Act 
has been succinctly summed up by Sundara 
Ayyar, J.. in Arathani Muthukrishnier v. 
Sankaralingam Pillai (7), There the learned 
Justice remarked as follows :— 

“The doctrine that the Court will carry 
out all contracts between parties, is confined 
to the carrying out of the primary contract 
and does not extend to a secondary or sub- 
sidiary contract to come into operation 
if the primary contract is broken. 
securing the payment of money, the con- 
tract regarded as primary is the promise 
to pay the amount due to the creditor with 
the interest, if any, agreed upon. Any 
further contract to be bindingon the pro- 
misor if he breaks this contract, is regarded 
as a secondary one intended to secure the 
fulfilment of the primary contract; and 
the Courts both in England and in India do 
not feel bound to carry out such a second- 
ary contract apart from its justice and 
reasonableness.” 

We undoubtedly think that it is from 
this point of view the present transaction 
is to be regarded. In this case interest was 
amalgamated with the principal from the 
inception of the contract, The total amount 
of socalled principal thus arrived at was 
re-payabiein 11 instalments. If one instal- 
ment was in default, compound interest 
was chargeable thereon. But—and here we 
pass from tne primary to secondary con- 
tract—if three successive instalments were 
in default, a new condition of affairs was to 
come into operation. Thereafter the whole 
amount was to become due and this is, in 
our opinion, in itself a distinct penalty. It 
cannot be forgotten, moreover, in the pre- 
sent case that appellant never sent any 
notice to the respondent with regard’ to 
the new condition of affairs, which has 
come into operation, and has instead allowed 
ae debt to run on for many years after the 

ate, - 

It seems to us, therefore, that from 
the date of default, viz., 3lst March 1911, 
the Court has full power to re open the 
contract and allow what seems to it 
reasonable compensation, having regard to 
s. 74 of the Contract Act. Up to that date 
appellant is entitled to compound sawai on 
the defaulted instalments. Thereafter we 

(7) 18 Ind. Cas. 417; 36 M. 229 at p. 265; 13°M, L. 
T. 20; 24 M. L. J. 135. 
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think that any further reasonable compensa- 
tion will be amply provided for if simple 
interest at 8-annas per cent, per mensem is 
allowed on the amount then due up to date. 
of decree, 

It is impossible, in our opinion, to 
overlook the fact that appellant gave no 
notice to respondent after the default and 
that he seems to have deliberately delayed 
filing the present suit. A decree will he 
drawn up accordingly and it will bear 
future simple interest at &-annas per cent. 
per mensem. In this and the lower Appel- 
late Court we order parties to bear their 
costs as incurred, while in the first Court 
costs will be borne by the parties in pro- 
portion to their success or failure as now 
decreed. The time for payment of decretal 
amount is extended up to 3rd March 1926, 

Z. K. Order accordingly. 


MADRAS HIGH COURT. 
Civit REVISION Petition No. 872 of 1923. 
July 27, 1925, 

Present:—Mr. Justice Jackson. 

Tne KRISHNA JUTE ann COTTON 
MILLS, Co., Lro., ELLORE—- 
PLAINTIFFS— PETITIONERS 
VETSUS 
Tas MUNICIPAL COUNCIL, VIZIA- 
NAGARAM—Derenpant—Responpeyt 

Madras District Municipalities Act (V of 1920) pan 
80, 354—Professional tar, wrongful levy of- Suit for 
refund of amount patd—-Plea of appropriation of 
amount towards Companies tax Absence of nottyica- 
tion under s. 80---Levy and appropriation, legality of 
--Statutory bodies, duties of. ony 

A Municipal Council cannot impose charges upon 
private persons not authorised by the Act to which 
the Council owes its existence and then, when a%uit 
is filed for the recovery of the amount thus illeeally 
levied. allot the amount to some demand alleged to 
be under the authority of the Act and plead under s 
354 of the Madras District Municipalities Act that no 
suit lies. | 

*A Municipal Council can levy a tax on Companies 
under s. 78 (1) (b) of the Madras District Municipalities 
Act only after publishing a notification under u 80 
ofthe Act. The provisions of that section are man- 
datory and the Council has no power to dispense 
with the notification therein provided for, i 

Large powers are conferred upon loeal bodies onder 
the Madras District Municipalities Act upon the strict 
understanding that they observe the conditions of the 
Statute to which they owe their origin, and they eannet 
be allowed to levy taxes upon private persons without 
strict compliance with the provisions of the Act and 
Courts have no power to relieve them from the 
statutory-obligations imposed upon them. ` | 
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_ Where a tax is levied by a Municipal Council 
without the authority of the Act, the person aggrieved 
js entitled to a decree for refund, 

* Petition, under s. 25 of Act IK of 1887, 
praying the High Court to revise the decree 
of the Gourt of the District Munsif, Vizia- 

` nagaram, in S. C. S. No. 966 of 1922. 

“Mr, T. Ramachandra Rao, for the Peti- 

tioner, ' AN 
Mr. V. Suryanarayana, for the Respond- 
ent. f 


. JUDGMENT. —The petitioner seeks to 

revise the decree of the Court of the Dis- 
trict Munsif of Vizianagaram in 8. U.S. 
No. 966 of 1922. 

The petitioner is the Krishna Jute Cotton 
Mills Co., Ltd. On ist March 1922 it 
was served with a demand notice by the 
counter-petitioner, the Municipal Council of 


'. Vizianagaram for profession tax from Ist 


October 1921 to 3lst March 1922 assessed 
at Rs. 125 The petitioner paid and pre- 
ferred the appeal Ex. A to the Council point- 
ing out that the Company had been decreed 
exempt from profession tax in O. S, N. 521 
of 1919, ` 

The petitioner, receiving no reply to this 
appeal, gave the Council notice of suit, Ex. 
B, dated 28th August 1922, No reply was 
received, and on 7th October, 1922, the 
petitioner filed the suit underrevision. On 
the next day a memorandum Ex, D was 
drafted in the Municipal Office, which was 
signed on 17th October, 1922, by the Chair- 
man. The petitioner was informed that 
his appeal against the Companies tax had 
“ been read, and that the proper assessment 
should have been Rs. 75 and Rs. 50 would 
be refunded. 

On 6th November 1922, the Council filed 
its written statement in‘the suit. It claims 
that the suit is barred under s 354 of the 
Madras Act V of 1920; that the plaintiff 
had not been charged profession tax, but 
had been assessed under cl, 16 of Sch. IV of 
Companies tax and when plaintiff paid, he 
had been given areceipt on the form in- 
tended for profession tax. Nevertheless 
plaintiff was bound to pay profession tax. 

At the trial the defendant Council did not, 
it seems, attempt to provethat the tax had 
been originally levied as Companies tax, 
and only receipted as profession tax on the 
wrong form. It wasconceded that the tax 
was levied as profession tax, and the only 
question raised was whether the Council's 
retention of Rs. 75 out ofthe sum illegally 
levied could be justified on the ground 


that it hadbeen allotted to Companies tax ‘ 
and was, therefore, imposed junder the: 
authority of the Act within the mischief 
of s. 354, and so irrecoverable by suit. 

lt is very doubtful if this defence is 
open to the Council. A Municipal Council 
cannot impose charges not under the. 
authority of the Act and then, when a suit., 
is filed for their recovery, allot the money 
thus unlawfully obtained to some demand 
alleged to be under the authority of the Act 
and plead that no suit lies. But in the 
present snit the plea has no validity for the - 
demand to which the collection has now. 
been allotted is as illegal as that under, 
which it was originally made. 

A Council may levy a tax on Companie 
(s.78 (1) (6)) if it publishes a notice of its- 
intention (s. 78 (3)) and then a notifica- 
tion in the District Gazette (s. 80) and if 
the Chairman publishes that notification, . 
Companies shall be liable to pay the tax . 
(s. 92). Only on such terms can a Council - 
impose such a charge under the authority 
of the Act. Admittedly the Council pub-. 
lished no notification under s. 80 but the. 
learned District Munsif finds that a Coun- 
cil may dispense with the notification, - 
This finding is a mis-interpretation of s. 80. 
which is mandatory and a perusal of s. 92 
oughtto have made the matter perfectly 
clear. It is no use finding that the 
Council has “ substantially complied” with 
the Statute, Large powers are conferred 
upon these local bodies, upon the strict 
understanding that they observe the condi- 
tions of the Statute to which they owe 
their origin, and to allow them to levy taxes. . 
upon private persons without such strict ,, 
compliance would be a grave scandal. At. 
any rate the Courts have no power to. 
relieve the local bodies from the statutory 
obligations imposed upon them. 

I “find that the levy of profession tax 
and the levy of Companies tax were not 
made under the authority of the Act, 
Plaintiff is entitled to sue, and to have a 
decree for arefund of the money sued for. 
with costs. 

The decree of thelower Court is reversed 
and the petition allowed with custs. 

V.N. V, 


Z, K. Petition allowed. 
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BOMBAY HIGH COURT. 
Rerersnce No, 16 oF 1924. 
July 20, 1925. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, Mr. Justice Crump and Mr. 
Justice Coyajee. . 
USUF DADABHAI—Puaistire 
VETSUS 

CHAND MAHOMED— DEFENDANT. 

Stamp Act (II of 1899), s. 57—Reference to High 
Court, when can be made~ No case pending-- Reference, 
whether competent. 

A reference to the High Court under s. 57 (1) (b) of 
the Stamp Act can be made only when there is a case 
pending which isto be disposed of by the Revenue 
authority on receipt of the judgment of the High 
Court. A reference to the High Court on a mere 
abstract question when there is no case pending 
before the Revenue authority for disposal is not 
competent. 


Reference under s. 57 (1) (d) of the Indian 
Stamp Act, 1899, made by the Superintend- 
ent of Stamps, Central Provinces and Berar. 

Mr. A. G. Desai, for the Plaintiff. 

Mr Petigara (with him Mr. C. D. Mehta), 
for the Defendant. 

JUDGMENT.—This is a Reference by 
the Superintendent of Stamps of the Central 
Provinces and Berar under s. 57 (1) (b) of 
the Indian Stamp Act. 

Usuf Dadabbai filed a suit in the Civil 


Court on two Bills of Exchange of Rs. 500. 


each. One was slumped with an eight-anna 
postage stamp and a one-anna postage and 
revenue stamp, equivalent to a sum of 
nine annas, the amount of duty leviableon 
the Bill, The second Bill of Exchange was 
stamped with four eight anna postage- 
stamps, two four anna postage stamps and 
one one anna postage and revenue stamp 
of the total value of Rs. 2-9 0 being stamps 
of the proper duty leviable on the bill. 

The plaintiff applied unders. 37 of the 
Indian Stamp Act and r. 18 of the Rules 
framed thereunder to the Collector for 
validation and certification of the Bills, on 
payment of the duty required by the rule. 
The Cullector passed an order that having 
regard tothe ruling of the Judicial Commis- 
sioner’s Court in Tukaram v. Sonaji (1) he 
had to hold that the instruments had been 
stamped with stamps of improper descrip- 
tion. As stated in that case, the object of 
the Act was not to exclude evidence or to 
enable parties'to avoid their obligations on 
techuical grounds but to obtain revenue for 
the Government. That object had been 
served in the present case. He, therefore, 
directed that the applicant should affix 


(1), 10 Ind. Cas, 702; 7 N. L..R. 26.. 
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stamps of the proper description, on which 
those two instruments should he held as 
duly stamped under r. 16 framed under the 
Indian Stamp Act. 

The documents were then admitted in 
evidence and a decree was passed in favour 
of the plaintiff. 

As the decision of the Judicial Commis- 
sioner’s Court appeared to be in conflict 
with the decision in Reference under s 57 
of Act II of 1899 (2), the Superintendent, 
on the matter being brought to his notice 
by the defendant in the suit, thought it 
advisable to submit the case to this Court 
fora decision whether the words “improper 
description” used in r. 18 were confined to 
stamps issued by Government for the pur- 
poses of the Act as described in r. 3 (1), or 
were applicable to stamps of any descrip- 
tion issued by Governmant in any depart- 
ment. 


No one has been instructed on behalf of 
the Superintendent of Stamps to argue 
the question before us, but the Pleader for 
the plaintiff and Counsel for the defendant 
have appeared. Wedo not think that there 
is any case within the meaning of s. 57 (1) 
ofthe Indian Stamp Act. The Collector 
has validated the documents on stamps of 
the proper description being affixed to them, 
The documents have been admitted and a 
decree has been passed. The decision of 
this Court on the reference, therefore, could 
have no effect on the case. 1t would be mere- 
ly adecision on the abstract question re- 
ferred. 

Section 59 defines the procedure to be 
followed by the High Court in disposing of 
the casestated. Itruns: “The High Court 
or Chief Court, upon the hearing of any 
such case, shall decide the question raised 
thereby, and shall deliver its judgment 
thereon containing the grounds on which 
such decision is founded. (2) The Court 
shall send to the Revenue authority by 
which the case was stated a copy of such 
judgment under the seal of the Court and 
the signature of the Registrar; and the 


- Revenue authority shall, on receiving such 
copy, dispose of the case conformably to’ 


such judgment” There must then be a 
ease which is to be disposed of by the 
Revenue authority on receipt of the High 
Court judgment. Jf we were to givea de- 
cision on this abstract question, and a copy 
of our judgment sent under the seal of the 


(2) 23 A. 213; A, W. N. (1901) 54 (F. BJ). 
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Court andthe signature of the Registrar to 
the Revenue Authority there would be no 
case. for him for disposal on receipt of this 
judgment. 
In our opinion, therefore, the Reference is 
not competent, 
Z. K, Order accordingly. 


MADRAS HIGH COURT, 
Orvit Revision Pairrios No. 778 or 1923. 
August lö, 1925. 
Present:—Mr. Justice Madhvan Nair. 
AMIN MALLIKARJUNA— PETITIONER 
versus 
BANGRA BEERANKUNTI AND OTHERS 
-PETITIONER AND RESPONDENTS Nos. 2 To 4— 
RESPONDENTS. 

Civil Procedure Code (let V of 1908), s. 131—Court 
Officer, misconduct of, wm executing Court's order— 
Jurisdiction of Court to remedy injury—Inherent 
powers of Court. 

When an Officer of Court deputed to execute an 
order issued by the Court conducts himself dishonestly 
with the result that one of the parties to the suit in 
which the order is issued suffers thereby, the Court, 
on being informed on this fact, has jurisdiction under 
s. 151 of the C. P. O. to remedy the injury by passing 
necessary orders, for instance. by directing the officer 
so conducting himself to refund money misappropriat- 
ed by him. 

Petition, under s. 115 of Act V of 1908, pray- 
ing the High Court to revise an order of 
the Court of the District Munsif, Kasragod, 
of 23rd January 1923, in R. E. A No, 489 
of 1922, in R. E. P. No. 885 of 1922 in O. 5. 
No. 331 of 1922. 

Mr. M. C. Sridharan, for the Petitioner. 

Mr. G. N. Tirumalachari (Amicus Curie), 
for.the Respondents. 


JUDGMENT.—An amin of the Dis- 
trict Munsif’s Court of Kasargod is the 
petitioner. He was deputed by the District 
Murtsif in the course of the execution of 
the decree in O. 8. No. 331 of 1922, to 
inspect the locality and estimate the 

- quantity of paddy and straw heaped at 
the place and to attach the same. It 
was alleged that in discharging his duty 
he mis-appropriated a portion of the paddy 
.and straw. On that ground an application 
was made by the aggrieved party (defend- 
ant in the suit) to the Munsif to take 
action against the amin under s. 151, ©. 
P. C., for “abusing the process of Court.” 
The District Munsif fnquired into the 
matter and came to the conclusion that the 
mis-appropriation complained of was true. 
He, therefore, directed the amin to make 
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good to the petitioner 52 paras of -paddy 
and 1000 bundles of straw valutd at Rs. 57 
and 5 respectively. 

The order is nowsought to be. revised 
on the grounds that the learned District 
Munsif has no jurisdiction to pass such an 
order under s 151 of the C. P. ©. Ac- 
cording io that section, the Courts have 
inherent powers to make “such orders as 
may be necessary for the end of justice 
or to prevent the abuse of the process of 
the Court.” It seems to me that, when 
an officer of Court deputed to execute an 
order issued by it conducts himself dis- 
honestly with the result that one of the . 
parties to the suit in which the order was 
issued suffers thereby, the Court, on being ` 
informed on this fact, has jurisdiction 
under s. 151 of the C. P. C. to remedy the 
injury by passing necessary orders; and 
that is what has been done in this case. 
On the finding arrived at by the learned 
District Munsif the order passed by him is 
eminently a just one. In these circum- 
stances, I decline to interfere with the order 
under s. 115 of the C. P. C. 

The petition is dismissed. 

Tam much obliged to Mr. Tirumalacha- 
riarfor helping the Court by his arguments 
on behalf of the respondent who was not 
represented in this Court. 

V. N, V. Petition dismissed. 


BOMBAY HIGH COURT. 
First CIL AprgaL No. 137 oF 1923. 
July 21, 1925. 

Present :—Bir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
Tur COLLECTOR— APPELLANT 
VETSUS 
RAMCHANDRA HARISCHANDRA— 
RESPONDENT 

Land acquisition—Valuation of large plot of land 
—Market-value, ascertainment of—Procedure. 

Where a large area of land is proposed to be 
acquired in a neighbourhood where there are only 
scattered buildings and nothing in the nature of a 
regular residential settlement, although persons have 
acquired here and there a few small plots fronting on 
the road either for speculation or for the purpose of 
putting up buildings of a residential character, it is 
impossible to fix the value of various portions of the 
plot proposed to be acquired at different rates on 
anything approaching an accurate basis. The only 
way in,which the market-value of the plot can be 
arrived at in such a case is to judge from other sales 
what the whole land, would have been likely to 


{D1 1. ©. 1925) 
realize in the market at the time of the proposed 
acquisition. Ind etermining the market-value of the 
whole plot the Court should not proceed by determin- 
ing the value of ths front land separately and then 
dividing the interior land into separate portions and 

valuing them again at different rates. [p. 301, col. 2; 
p. 302, ‘col. 1 

Firat appeal from the decision of the 
Assistant Judge, at Thana, in Reference 
No, 35 of 1 

Mr. S. S. Taki Government Pleader, 
for the Appellant. 

Mr. G. N. Thakor, (with him Mr. B. V. 
Desai), for the Respondent. ` 


JUDGMENT. 

Macleod, ©. J.—This is an appeal 
from the decision. of the Assistant Judge o 
Thana ona reference under s. 18 of the 
Land Acquisition Act. The land in ques- 
tion measures 13 acres and 27 gunthas, and 
is situate at Chembur. The Acquiring 
Officer awarded compensation at the rate of 
Rs, 2,0 0 per acre for the agricultural lands, 
13 acres and 214 gunthas, and Rs. 833 for 
the remaining portion of the land, plus 15 
per cent. thereon. Most of the lands were 
notified for acquisition on December 5th 
1918, and the remainder on June 28rd 1919. 
The total amount awarded by the Collector 
was Rs. 27,903. The claimant asked for an 
award of Rs. 46,478+15 per cent for com- 
pulsory acquisition. The Judge increased 
the award by Rs. 16,037-8-0. The Govern- 
ment of Bombay being dissatisfied with 
“that decision have appealed. It appears 
from the notification that the land was leas- 
“ed for a period of eleven years from 1914. 
Two years prior to the notification, the rent 
under the lease was Rs. 600 per annum for 
the who'e area. Then it was raised to 
Rs. 700 per annum. The total gross income 
of the whole property was Rs. 742. 

. Deducting the non-agricultural rent of 
-, Rs. 5, the net income was Rs. 737 
per annum. Capitalizing the rent of ‘the 
property, which would be realized on the 
basis of the land being used for agriculture, 
the amount comes to Rs. 12 284. Admitt- 
ing that thers were certain possibilities of 
the land fetching more than its agricultural 
_ value in the market; owing to a certain 
amount of speculation, the Collector award- 
ed Rs. 27,908, which was more than twice 
its agricultural value. The Judge said :— 

“The building potentiality of the 
land within no distant time or within a 
short time is taken for granted by both 

.sid33 In the public mind also there 
has been created alm a certainty that 
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in no distant time the Chembur village 
will become an important suburb of 
Bombay (as it is very likely now) from 
various incidents. According to the claim- 
ant’s witness, Ex. 60, a Municipal servant 
of Bombay residing at Kurla, the Bombay 
Municipality in 1914 decided to allow the 
G.I. P. Railway to open their Kurla-Devnor 
Katchra Siding Railway line for passenger 
traffic, and in 1915 or 1919 the G L P. 
Railway actually erected a platform near 
Chembur’ and opposite the Municipal 
quarters. The Government expert deposes 
“Anuy tangible enquiry for lands in Chem- 
bur commenced in 1914 and remained the 
same for five years. The values were in- 
creasing year by year. The high specula- 
tion for land purchasing commenced about 
the middle of 1919 and reached its zenith 
at the end of that year. Then it com- 
menced its downward movement. There 
have sprung up few buildings but there 
might arise a rise in values of lands with- 
out buildings springing up because the 
people have to await the development by 
Government by way of roads and railways.” 
The Judge then annexed a list of sales 
of properties in the neighbourhood com- 
mencing from June 1916 till December 
1919. ‘The marked rise in the values 
appearing inthe sale-deeds from July 25, 
1919, showed that there was speculation in 
the purchase oflands after the middle of 
1919. The claimant says that this specula- 
tion must have been gradually increasing 
from an earlier date. It is quite true 
that 5 acres out of the land acquired 
were acquired in June 1919, and the 
plaintiff was entitled to ask us to take that 
fact into consideration, I do not know why 
the land was not notified altogether in 1918, 
But in case like this where,a large area of 
13} acres has to be valued, it is impossifle 
to fix the value of various portions of it 
at different rates on anything like approach- 
ing an aceurate basis. The only way in 
which the market value can be arrived at 
is to judge from other sales what the whole 
land would have been likely to realize in 
the market somewhere between December 
1918 and June 1919, and in cases of this 
kind I deprecate the suggestion of some 
of the witnesses that we should give one 
value to so much of front land, and divide 
again the interior lagd into separate por- 
tions and value them again at different rates. 
In a neighbourhood like this where there 
were only scattered buildings, and nothing 
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in the nature of a regular. residential 
neighbourhood, although persons were 
acquiring here and there a few small plots 
fronting on the road, either for speculation 
or for the purpose of putting up buildings 
of a residential character, there does not 
appear to be any evidence to show that if 
the claimant had put his 134 acres 
for sale into the market anybody would 
have been so rash as to have given 
to him anything like the compensa- 
tion he is being paid by Government. It 
might have been likely that a few gunthas 
-fronting on the back road which according 
to the plan, was the southern boundary to 
Survey Nos. 260, 261, 262 and 263 would 
- be sold. Asa matter of fact he could not 
have sold himself, as the whole land was 
let out on lease. Still for the purpose of 
valuation, we may assume that the whole 
land is available as free-hold placed on the 
market. Butifafew of the frontage plots 
were sold, there is no evidence that the 
remainder of the land could be sold for 
building purposes, and that isa fact which 
we find in so many cases has not been re- 
cognized, where attempts have been made 
to value the potentiality of land like 
this, It is altogether wrong to assume 
that every square yard of land has 
a potential value; the present value of 
which is more than nominal. Even 
assuming then that a small strip of land 
fronting the road I have mentioned would 
realize over Rs. 2,000 an acre, it is perfectly 
certain that the greater portion of the land 
-at the back would not realize within any 
reasonable time more than its agricultural 
value. From the instances of sales before 
June 1919 it does not appear that even the 
best plots of land of small area, evidently 
parchased for building purposes, realized 
more than Rs. 2,500 an acre. (Instances 
(C) and (F) include land and buildings.) 
Their agricultural value was under Rs. 1,000 
anacre, It is clear that if the appellant 
could have found a purchaser for the front 
area at Rs. 2,500 an acre he could not have 
sold the rest for more than Rs. 1,000 an 
acre. Taking the average of Rs. 2,000 all 
over awarded by the Acquiring Officer, 
we think that wasa very liberal award to 
the claimant for his property. We think, 
therefore, that the appeal must be allowed 
- and the award of the Collector restored 
with costs throughout. 

Coyajee, J.—I concur. 

E Ki. Appeal allowed. 


KAMAN MADA v, MALLAL. 


fbi 1. d. 1935} 
MADRAS HIGH COURT. | 
Cryin Revision Permios No. $13 oF 1923. 
July 15, 1925. 
Present:—Mr, Justice Jackson. 5 
KAMAN MADA AND OTHERS—DHFENDANTS 
—PETIT:ONERS i 
versus | 
MALLALAND OTHERS— PLAINTIRFS—- 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXXII, 
rr. 3, 5, 10—Limitation Act (IX of 1908), s.8—Pauper 
suit, institution of, date of—Couri-fee payable—Ene 
hancement of Court-fees after application, ‘effect of. 
Where an application to sue ix forma pauperis is - 
granted, the suit is deemed to have been instituted 
on the date when the application was made. 


When the pauper plaintiff succeeds in the suit, the 
Court-fee leviable from him under r. 10 of O. XXXHI 
of the ©. P. C. is that payable under tke law in force 
on the date on which the application for leave to sue 
as pauper was made and not the law in force on the 
date of the decree. 

Thè Limitation Act is in pari materia with the 
C. P. ©., and the rule laid down in s. 3 of the Limi- 
tation Act with regard to the date of institution ofa 
pauper suit must be read along with O. XXXUI, r. 8 
of the O. P. ©. 

Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, pray- 
ing the High Court to revise the deciee of 
the Court of the District Munsif, Kollagel, 
dated the 5th March 1923, in 8. 
No. 153 of 1922, in so far as the said decree 
directs the petitioners to pay to Govern- 
ment Rs. 175 as Court-fee on the plaint. 

Mr. C. S. Venkatacharair, for the Peti- 
tioners. ae 

Mr. C. V: Ananta Krishnier (Govern- 
ment Pleader), for the Respondents. 


SUDGMENT.—The petitioners seek 
for revision of the decree of the District 
Munsif Kollegal, in O. S. No. 153 of 1925 on . 
the following ground. 

The petitioners are defendants and judg- 
ment-debtors in a pauper suit. In asses- 
sing the costs the Court has ordered 
them to pay Rs. 175 as Court-fee on the 
plaint which would be correct if the old 
Court Fees Act were applicable. But if on 
the day the plaint was filed the new act 
was applicable, then the fee, chargeable 
on the value of one year’s maintenance 
would be considerably less. 

The point for determination is, therefore, 
when was the plaint filed. 

The application to sue asa pauper was 
presented under O. XXXUI, r. 3 on 23rd 
Degember 1921, when the old act was in 
force. The applicant was allowed to sue 


as pauper under QO, XXXII, 7, 70r 380th 


(911. 0. 1925] 


June, 1922 when the new Act was in force. 
The application was then numbered and 
registered and deemed the plaint in the 
suit under O. XXXIIL, r.8. The petitioners 
plead that it could only be so deemed for 
the purpose of levying the Court-fee on the 
date when it was numbered and registered. 
The counter-petitioner contends that it 
must be deemed to have been filed as a 
plaint from the date of presentation. 


It is urged that until the numbering ~ 


and registering, there is no filing as 
contemplated, by s. 6 ofthe Court Fees 
Act. I do not think that anything 
turas on the technicality of the words 
“file”. If for any purposes the application 
can rank as a plaint from the. date of 
presentation then it must be regarded as 
filed from the date. Now the Limitation 
Act lays, down, s. 3, that in the case ofa 
pauper a suit is instituted when his appli- 
cation for leave tosue as pauper is made. 
That must mean that from the date of his 
application it is assumed that his plaint is 
filed; it cannot mean that limitation ceases 
to run by operation of an unfiled plaint. 

The language used by the Judicial Com- 
mittee, Stuart Skinner v William Orde (1), 
leaves no room for doubt in the matter, 
On page 250 “the petition.................. 
should operate as a plaint without the 
necessity of filing a new case, The petition 
is filed, and proceedings are taken.” 

The Limitation Actis in pari materia 
with the C. P..C., and the stipulation in 
8.3 of the Act must be read along with 
O. XXXIII, r.8 of the Code. The application 
shall be deemed the plaint in the suit from 
the date when the application is made. 
That being so it would be anomalous to 
havea plaintin the suit for which no Court- 
fee was payable till a later date, 


presentation of the application and it is 
exactly that fee to which the Court must 
address its mind when it considers the 
pauper application. It considers the fee 
onthe date of presentation and whether 
the applicant can afford to pay it, not 
what the fee may he in future if ever it 
should become payable. 

‘For the above reasons I see no cause to 
revise the order of the lower Court. 

The petition is dismissed with costs. 


V. N. V. Petition dismissed. 
(1) 2A. 2i; 40.0. R. 331; 6 I. A. 126; 3 Ing. Jur. 
< $3 4 Sar. PLO. J. 3l; 3 Sath. P.O. J. 627; 1 Ind. 
Dec, (x. a) 708 (P, O). . 


PARANKUSAM VENKAYYA V, BANDARU SATYANARAYANAMURTEE, 


The 
Court-fee is payable from the date of the: 


$03 


MADRAS HIGH COURT. 

Cryin APPEAL No. 11 or 1923, 
February 4, 1925. 
Present:—Mr. Justice Phillips, 

Sri PARANKUSAM VENKAYYA 
GARU AND oTHERS—PLAINTIFFS— 
APPELLANTS 

versus a 
BANDARU SATYANARAYANA- 
MORUHI, MINOR, BY MOTHER AND 
GUARDIAN TAYARAMMA AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Civil Rules of Practice Mad), r. 278 (b)—Costs-~ 
Suit, dismissal of, for default to pay stump duty— 
Seale-of taxation. 

Where a suit is dismissed for default of payment of 
stamp duty and there is no trial of the suit, although 
the pleadings are filed and issues framed, the case 
comes under r. 278 (b) of the Madras Civil Rules of 
Practice and the fees should be calculated in accord- 
ance with that rule, The cosis cannot be taxed as if the 
suit had been dismissed after contest. 

Appeal against a decree of the Court of 
the Additional Subordinate Judge, Hllore, 
so far as it relates to costs in O. Ð. No. 11 
of 1922, (O. S. No. 104 of 1920, on the file of 
the Sub-Court, Ellore). 

Mr. G. Lakshmanna, for the Appellants. 

Mr. Satyanarayana Murti, for the Re- 
spondents. 


JUDGMENT.—This appeal relates 
solely to costs. The plaintiff brought a 
suit for partition impleading his co-sharer 
the first’ defendant, anda large number of 
defendants who are alleged to be in pos- 
session of the land sought to be partitioned. 
The Subordinate Judge held that the 
plaintiff ought to have paid additional stamp 
duty in respect of his claim against the 
defendants other than the first defendant. 


. The plaintiff did not pay this amount and 


his suit was dismissed with costs. It 
appears that in the decree the costs have 
been taxed as if the suit had been diswhis- 
sed after contest; but inasmuch as the 
suit has been dismissed for default of pay- 
ment of stamp duty,and as there has been 
no trial of the suit although the pleadings 
have been filed and issues framed, the case 
would appear to come under r. 278 (b) of the 
Civil Rules of Practice; and the fees should 
be calculated in accordance with that rule. 

Ib also appears that separate costs have 
been awarded toa very large number of 
defendants, and there is no provision for 
this in the judgmént. It would appear 
that so far as the separate costs are con- 
cerned, the first defendant would be enticl- 
ed to. his costs and the other defendanty 
jointly to a second set of costs, 
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The decree must be set aside and re- 
mitted to the lower Court for framing a 
fresh decree in accordance with the above 
remarks. . 

No.order as to costs, 

V. N. V. 

Z. K. 


Decree set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIvIL APPEAL No. 457 or 1923. 
August 6, 1925. 
Present:—Mr.+ Findlay, Officiating J. O. 
NAKTU AND ANOTHER—DEFENDANTS—- 
ÅPPELLANTS 


versus 
RAMCHANDRA BAPU-—PLAINTIFE— 
RESPONDENT. 

C. P. Land Revenue Act (II of 1917), ss. 107, 108 
(4), 220—Status of protected thekadar acquired under 
kabuliyat and lease—Thekadar, whether can ‘dispute 
terms of kabuliyat and lease—Jurisdiction of Civil 
Courts. 

Where a person obtains the status of a protected 
thekadar under á kabuliyat and a lease, a plea put 
forward by him that he is not bound by the terms 


of the kabuliyat and the lease cannot be entertained | 
by a Civil Court having regard to the provisions of’ 


ss. 107, 108 (4), and 220 (1) of the C. P. Land Revenue 


Act. [p. 305, col. 1} 

_ Second appeal against a decree ofthe Dis- 
trict Judge Bhandara, dated the 28th July 
1923, in Civil Appeal No. 14 of 1923. : 

Mr. M. R. Bobde, for the Appellants. 

‘Mr. S. Y. Deshmukh, for the Respondent. 


JUDGMENT.—The facts of this case 
are sufficiently clear from the judgments 
of the two lower Courts. The plaintiff 
is the proprietor of Mauza Dalna, while 
the second: defendant-appellant is the pro- 
tected thekadar, the first defendant being 
a cé-sharer in the theka. The plaintiff's 
case is that as proprietor he is entitled to 
the produce of the mohwa trees standing 
on the waste land of the village, and in 
this connection a decree for Rs, 14-6-0 was, 
passed against the appellants in the first 
Court. Their appeal to the Court of the 
District Judge proved unsuccessful and 
they have now come up to this Court on 
second appeal.. 

A long and elaborate argument has 
- ‘been advanced on behalf of the appellants 
to the effect that they ihust be considered 
to have acquired permanently a right in 
the mohwa trees in question. This position 
starts, so to speak, from the lease for 3 years 
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given to the defendants’. predecessor in 
1854. [thas been suggested of behalf of 
the appellants that though this lease was 
originally only for 3 years, they have .con- 
tinued to enjoy the property onwards from 
then. The lower Appellate Court is alleged 
to have been wrong in regarding their posi- 
tion as akin to that of a tenant-at-will, and 
it has been urged that the acceptance of 
protected status by the defendant No. 2 
does not take away his pre-existing right, 
that is to say, the right to mohwa would 
still remain: Cf. Fagwa v. Budhram ‘1). 
Reference has also been made to the Wajib- 
ul-arz for 1896-97, para. 10, (Ex. -D.6), 
which states that the trees are to be the 
property of the thekadar. It has been 
advanced that there is no basis for the 
assumption made by the lower Appellate 
Court that the grant of protected status in 
1920 could take away the pre-existing rights 
which had acerued to the defendants long 
before. 

Great stress has also been laid on the 
alleged admission of the defendants’ right 
to mohwa contained in documents “like 
Iixs. D.3 and D. 4, which appertain to the 
years 1911 and 1913 respectively. 

It seems to me, however, that this Court 
as well as any other Civil Court is ex- 
pressly debarred from entertaining the plea 
of the defendant-appellants in this connec- 
tion. The terms of ss. 107 and 108 (4), 
Land Revenue Act, leave, in my opinion, 
not the slightest room for dubiety on this’ 
score and, if any remained, such dubiety 
would clearly be removed by the terms of 
s. 220 (1) of the Land Revenue Act. The 
second defendant admittedly entered into 
the kabuliyat and lease (Exs. P-1 and 
D-1). Under these documents mohwa is 
expressly reserved to the proprietor. 

_ It has been suggested on behalf of the 
appellants that the contention, on which 
they are attempting to succeed in this 
appeal, viz., that in spite of the terms of 
the lease and kabuliyat they are entitled to 
their share in the mohwa, does not involve 
any direct challenge of the lease and kabuli- 
yat. Ithas been seriously suggested that 
all that the defendants’ plea amounts to is 
that the extent of their rights has not been 
stated correctly in the kabuliyat. I. am 
wholly unable to entertain a meticulous 
argument of this nature. The defendants’ 
position involves a direct and deliberate 


(1) 24 Ind, Cas. 855; 10 N, L. R. 64, 
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attempt on their part to dispute the terms 
ofthe lease and the kabuliyat. The Civil 
Courts are expressly debarred from enter- 
taining any such matter and it is, there- 
fore, impossible for this Court to go into the 
merits or alleged merits of the defendants’ 
position, 

I may only refer to one- incidental 
point. Although the second defendant exe- 


cuted the lease and kabuliyat, he in his. 


statement before the Registrar at the time 
of the registration of the documents took 
up the puerile position that he accepted the 
conditions of the kabuliyat excepting those 
relating to mohwa. Ineedhardly say that 
having admitted execution of the lease and 
the kabuliyat, he is bound by .their terms 
and any such statement as that referred to 
could in.no way protect the defendants 
from not being held bound to these terms, 
Fhe: whole matter is thus one which is 
‘under statutory provisions contained in the 
Land Revenue Act, expressly excluded from 
the purview ofthe C..P. C. Were one to 
entertain the defendants’ plea and to find it 
in their favour, there would be an obvious 
and gross disobedience of both s. 108, sub- 
s. (4), and of s. 220, Land Revenue Act. 
The learned District Judge indeed seems 
to have arrived at this conclusion himself, 
„atthe very end of his judgment, after fully 
considering matters and giving findings 
on points which were, in the circumstances, 
expressly excepted from the purview of the 
C..P.C. Whether or not the defendants 
had pre-existing rights in the mohwa crop 
and even if these existed up to the year 
1920, it is perfectly clear that the accept- 
ance of the terms, on which protected 
status was granted to defendant No. 2 neces- 
-sarily implies that thereafter he could not 
‘claim these mohwa rights under the terms 


of the lease and kabuliyat expressly accept- ` 


ed by him As was pointed out in Fagwa v. 
Budhram (1) any one, who is entitled to 
the benefits of a protected thekadar, is 
equally bound to perform the duties pre- 
scribed by the law for such a thekadur. 
It, therefore, follows thatthe 2nd defend- 
ant is not entitled to question the condi- 
tious laid-down in the lease and kabuliyat 
‘that the mohwa belongs to the proprietor, 
,and in any event the jurisdiction of the 
Civil Court is expressly barred, inasmuch 
as the entertaining of the plea, which is the 
basis of this appeal, viz., that the appellants 
are entitled to their share in the mohwa 
produce, is expressly prohibited by the 


aQ 


statutory provision referred. The first de- 
fendant as a co-sharer in the theka neces- 
sarily stands or falls with the second one. 
The present appeal, therefore, fails 
and is dismissed. The appellants must 
bear the respondent's costs in all three 
Courts. 
Z. K. Appeal dismissed. 
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BOMBAY HIGH COURT. 
. Sgconp OIvIL ApewaL No. 278 or 1924. 
July 21, 1925. 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
HANMAVVA ADIVEPPA SOMRADDI 
AND OTHERS—DEFENDANTS —APPELLANTS 

versus 
VENKAPPA GOVINDAPPA 

KADEMANI—PLaintirr—RESPONDENT. 


Hindu Law—Widow succeeding to estate of her 
husband's reversioner—Adoption by widow, effect 0f— 
Suit by nextreversioner challenging adoption, main- 
tainability of. 

Under the Hindu Law where the widow of a gotraja 
sapinda succeeds to a life-estate in the property of a 
yeversioner of her deceased husband, she cannot by 
an adoption defeat the rights of the, next reversioners 
in suth property, although the adopted son might be 
entitled to succeed to his adoptive father’s estate, as 
distinct from the estate of the reversioner in which the 
adoptive mother has a life-interest as the widow of a 
gotraja sapinda. {p. 307, col. 1.] 

On the death ofa Hindu the widows of his two 
uncles succeeded toa life-estate in his property and 
both of them subsequently made adoptions to their 
respective husbands. A reversioner of the deceased 
brought a suit for a declaration that an adoption made 
by one of the widows was invalid and would not affect 
his reversionary rights. It was contended in defence 
that asthe other widow was the immediate reversioner 
of the widow who had made the adoption, the plaintiff 
had no right to maintain the suit : 

Held, that both the widows having by making qdop- 
tions attempted to defeat the rights of the plaintiff 
who was in the position of the next reversioner on the 
death of both the widows, the suit as framed was 
maintainable. [p. 307, col. 1.] te 

Second appeal from a decision of the 
District Judge, at Dharwar, in Appeal 
No. 122 of 1922, reversing that of the Sub- 
ordinate Judge at Gadag, in Civil Suit 


No. 22 of 1921. 

Mr. A. A. Adarkar, for Mr. K. H. Kelkar, 
for the Appellant. 

Mr. H. B. Gumaste, for Respondent No. 1. 


JUDGMENT. 
Macleod, C. J.—The plaintiff sued to 
have it declared that defendant No. 1 had 
not taken defendant No. 2in adoption and 
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that if taken the adoption was invalid, 
that defendant No. 1 was not competent to 
“make alienations which would be valid be- 
_ yond her lifetime and that such alienations 
“did not bind.her reversioners. A pedigree 


-`of the family for the purpose of this suit 
-may be set out as follows:— 


BHIMRADDI 


PES s Sete) a a eee 
Somaraddi Adiveppa Venkappa Shasawa ee 


=Bhi- = Han- (died 1902) (died awa 
mawa mawa, =Chinnawa 1901) | 
| defendant, defendant, 
Huchappa No. 1. No.6. Venkappa, 
(died May | ? plaintiff, 
1903). 


The first defendant Hanmawa adopted a 
son, who is the second defendant, Chinnawa 
defendant No. 6 adopted also a gon who 
is not made a party tothe suit. The trial 
Judge held that the adoption of the second 
defendant by the first defendant was in- 
valid, and as the alienations by defendant 
No. 1 were not proved to have been for 
necessity, the plaintiff was entitled to the 
declarations sought. 

The first defendant contended that the 
adopted son of Chinnawa was a necessary 
party to the suit, and that the plaintiff 
was not entitled to file his suit as he was 
not the next reversioner. 

The Judge on this question held that: 

“As defendant No. 6 had herself made 
.an adoption she was not in a position to 
say that defendant No. 1 who was in the 
same boat with her could not make an 
adoption. Hence in this case the next re- 
versioner, 4. e., defendant No. 6, was pre- 
cluded from suing defendant No.1 by her 
own act or conduct, viz., the adoption by 
defendant No. 6. Hence plaintiff, a re- 
i reversioner, was entitled to sue.” 

e also held there was no evidence-as to 


. collusion between defendants Nos. 1 and 2 


and defendant No. 6. 
On appeal the Judge said: 

_ “It is not, at this moment, possible to say 

who will bethe nearest reversioner when 

the estate ultimately reverts. Futurecon- 

tingencies cannot be declared. This much, 

however, is clear, Shasawa’s son has a hope 

of succession. 

interested to deny his right. Shasawa’s 
‘son can, therefore, come within the ambit 
of s. 42, Specific Relief Act. Shasawa’s son 
rean sue fora declaration. This is not the 
i place to consider the position of Chin- 


OBE wos 


Adiveppa’s adoptive son is ` 


` 
t 
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nawa's adoptive son. The plaintiff has not 
asked for any declaration about this adop- 
tion, and there is no reason why he should. 
I must not, however, be understood to accept 
the proposition that Chinnawa’s adoption 
has conferred upon her adoptiveson an m- 
contestable right or a right of any kind 
to the reversioner of Huchappa’s estate. 
The appellant’s Pleader found it impossible 
to contend that Hanmawa could by adoption 
confer any title to her nephews estate. 
Chinnawa's position seems to be indistin- 
guishable from the position of her sister. 
With Chinnawa's adoption l have, however, 
at this time noconcern except this, Chin- 
nawa’s adoption of a scn does not debar 
plaintiff from suing fer a declaration that 
Hanmawa’s adoption confers no title to 
Huchappa’s estate.” h a 

It will be seen from ithe pedigree that 


‘Huchappa was the last male holder. He 


died on May 6, 1903. The inheritance then 
went to his mother Bhimawa who died on 
September 26, 1903. Hanmawa and Chin- 
nawa, the widows of Adiveppaand Venkappa, 
then succeeded to a life estate of the pro- 
perty under the ruling established in Lallu- 
bhai Bapubbai v. Cassibai (1). If their hus- 
bands had been alive, they would bave suc- 
ceeded absolutely to the estate as tenants: 10- 
common. The position of the widows of 
two gotraja sapindas succeeding under 
the ruling Ihave mentioned has not been 
clearly laid down as far as I knowin any 
of the reported cases. 

It was contended for the appellants that 
they each took’a life estate in one-half of 
Huchappa’s property. So that when one 
died the reversion of that half would fall 
to the other and on this contention 18 
based the argument that as Venkappa is 
not the nearest reversioner to the half 
shares held respectively by Hapmawa and 
Chinnawa, he cannot validly sue for the 
declaration he asks for. I doubt very much 
whether that is the true position. It would 
follow, if it were correct that Venkappa 
would be precluded until the death of one 
of the widows from contesting any aliena- 
ticn by eitherof them. f 
“ But in this case we have this further 
complication that both of them have adopted 
scns. Under the decision in Datio 
Gcvind vi Fandurang Vinayak (2) those 


1) 71. A. 212;5 B. 110; 4 Sar. P. ©. J. 164; 3 Suth. 
rd. J. 165: 4 Ind. Jur. 533; 3 Shome L: R. 245; 7 0, 
L. R. 445; 3 Ind. Dec. (x. s.) 75 (P. C). 

(2) 32 B, 499; 10 Bom, L, R. 692. 
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adoptions are invalid. Itis clear they are 
invalid to this extent that a widow of`a 
gotraja sapinda taking only a life-estate 
cannot by an adoption defeat the rights of 
the next reversioners whatever rights the 
adopted son may have against the estate 
of his adoptive father. There seems to be 
no reason why such an adoption should 
not be good so as to enable the adopted 
son to succeed to his father’s estate 
though it wouldnot entitle him to succeed 
. to the estate in which his mother had 
a life-interest as the widow of a gotraja 
sapinda. , 

In any event, we think, in the circum- 
stances of this case, both widows having 
adopted, and so having attempted to defeat 
the rights of Venkappa who would certain- 
ly be in the position of the next reversioner 
on the death of both the widows, defend- 
ant No. Lcannot obje3t to the plaintiff's 
' suit as at present framed. 

We think, therefore, that the decision of 
the District Judge was in effect correct, but 
the declaration in the decree that the adop- 
tion of defendant No. 2 is invalid, should 
be amended by adding the words “so far as 
it purports to give the second defendant 
any interest in the estate of Huchappa,” 
The appeal will be.dismissed with costs. 

Coyajee, J.—I am of the same opinion. 


Z., K: Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 422 oF 1923. 
October 28,-1924. 
Present:—Mr. Justice Wallace and’ 
My. Justice Madhavan Nair. 
DEVABHAKTUNI BUTCHAMMA— 
Darenpant No. 1—APPELLANT 


VETSUS 
DEVABHAKTUNI PUNAMMA— 
PLAINTIFF — RESPONDENT, 

Civil Procedure Code (Act V of 1908), 0. XXXIX, 
r. 1—Temporary injunction-—Waste or damage, find- 
“ings of--Notice, necessity of. < 

An injunction restraining the defendant from inter- 
` fering with the possession of the plaintiff over the 
property in suit should not ordinarily be granted on 
the ex parte statement ofthe plaintiff that he is in 
possession of the properties and without issuing notice 
to the defendant or giving him an opportunity df being 
heard, 
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Before granting a temporary injunction restraining 
a party from interfering with the possession of the 
other party the Court must find that the property is in 
danger of waste or damage and there must also he a 
finding as to which of the partiesis in prima facie 
possession of the property. 

Appeal against an order of the Court of 
the Subordinate Judge, Baptila, dated the 
6th August 1923, in I. A. No, 650 of 1923, 
in O. S. No. 48 of 1923. 

Mr. Ch. Raghava Rao, for the Appellant. 

Mr. V. Rama Doss, for the Respondent. 

JUDGMENT.—The lower Court, first 
of all, granted plaintiff an injunction res- 
training defendants from interfering with 
her possession of the property in A and B 
schedules of the plaint merely on the ex 
parte statement of plaintiff that she was in 
possession and without issuing notice to 
the other side, or giving them an oppdortun- 
ity of being heard. This was clearly impro- 
per. When first defendant naturally moved 
to set that injunction aside, the lower Court 
then heard both sides and passed the order 
under appeal. 

That order is itself very defective, in 
that (a) there is no finding that the property 
is in. danger of waste ordamage, ete., and 
(b) there is no finding as to who isin prima 
facie possession of the property, with which 
the injunction is concerned. 

We are asked to support the order of 
the lower Court, because it can be support- 
ed from affidavits filed in the lower Court, 
from paras. 7 and 8 of defendant’s written 
statement and from the presumption of law 
that possession follows title. On none of 
these grounds, has the lower Court relied 
and we are not prepared to usurp here the 
duty of the lower Court to find inter ulia, 
who were prima facie in possession, on the 
date of suit. 

We cannot support an order, which evades 
the real points at issue. We cancel sthe 
lower Court’s order and injunction. 

First defendant will get her costs through- 
out in both Courts. 

V. N. V. 


Z. K. Urder set aside. 
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.. PATNA HIGH COURT. 
APPEAL FROM ORGINAL ORDER No. 249 
oF 1924, 

June 2, 1925, 

Present :—Mr. Justice Das and. 
Mr. Justice Ross. 
BHIA LAL KUMAR AND OTHERS—- 
DECRER-HOLDERS—APPELLANTS 
VETSUS 


GANU MAHTO AND OTHERS—-JUDGMENT- : 


DEBTORS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (2)— 
Decree obtained by several plaintiffs jointly—A ppeal 
—Death of one respondent—Substitution, absence of — 
Consent decree passed by Appellate Court-——Executian 
of decree by heirs of deceased respondent—Limitation, 
commencement of. 

A decree was obtained against the defendants by 
several plaintiffs jointly. The defendants appealed 
and during the pendency of the appeal one of-the 


decree-holders respondents died and his legal repre- 


sentatives were not brought upon the record within 
the time allowed by law. At the hearing of the 
appeal the defendants filed an affidavit stating that 
they had settled the dispute out of Court with the heirs 
of the deceased respondent and eventually the Appel- 
Iste Court passed a consent decree in the appeal re- 
ducing the amount due to the other respondents on the 
assumption that the judgment-debtors had settled 
with the heirs of the deceased respondent. In execu- 
- tion it turned out that no settlement had been made by 
the judgment-debtors with the heirs of the deceased 
decree-holder and the latter also applied for execution 
of the decree: 
Held, that having sapar to the wording of cl. (2)'of, 
Art. 182 of Sch.I to the Limitation Act, limitation 


for execution of the decree as against the “heirs of the | 


deceased respondent began to run from the date of the 

decree of the Appellate Court and not from the date 

of the decree of the Trial Court. [p. 310, col. 1.] 
Case-law referred to, 


Appeal against an order of the Sub- 


ordinate Judge, Bhagulpore, dated the 25th ` 


August 1924. 

Messrs. S.. N) Palit and S. M. Mullick, for 
the Appellants. ` 

Messrs. K. B. Dutt and J. P. Sinha, for 
the Respondents. 

JUDGMENT. 

Ross, J.—On the 10th of September 
1919 a decree was passed in a suit instituted 
by Nasib Kumar and his sons and grandson 
Hia Lal Kumar,.Thakur Prasad Kumar. 
and Thitar Kumar and by Kare Prasad 
Kumar against the defendants Nos. 1 to7 
and 8 who are represented by the respond- 
ents to this appeal. That decree ordered 
that the plaintiffs do get Rs. 3,735-8-6 and 
ae ak costs from defendants Nos. 1- 

to 7 and Rs. 1,678-12-0 and proportionate 
costs from defendant No. 8, the amount of 
the decree to carry interest at 6 per cent. 
per annum from the date of the decree 
until realization. The defendants appealed 
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on the 5th of January 1920 to ihe’ High” 
Court against that, décree. During the. 
pendency of the appeal, on the 22nd of ` 
February 1921, Kare Prasad, Kumar, died. 
No substitution of his legal representatives 
was made and ‘the appeal against’ him 
abated—It should be mentionéd that the’ | 


_ decree was a decree in favour of the’ plaint- ` 


iffs jointly. When the appeal came to be , 
heard ‘a sworn petition was filed in the. 
High Court, by the appellants stating that.. 
they had settled out of Court the’ dispute’. f 
with the heirs of Karé Prasad Kumar whose 


. share in the decree had already, been paid 


by means ofa registered bond, dated the. 
18th of January 1922, ‘In the judgment oti 
the High Court it was stated that two ques- . 
tions arose in the ‘case, first, whether the “ 
abatement of the a peal as against. the * 
respondent No. 4 (t K is,, Kare “Prasad ` 


Kumar) had caused the abatemènt of the ` 


entire appeal by reason ‘òf, the decree 
being a joint one, and secondly ` what.. 
was the effect of the payment ont of Court `, 


. of a portion of the decree said to ‘represent’ | 


the share of Kare Prasad Kumar which had - 
not been certified in the Court below: Their 
Lordships held that, assuming that these , 
two points were decided against the appel- , 
lants the respondents Nos. 1 to 3. would De 
entitled to execute the entire dettee: ‘which’ 
amounted to Rs. 6,433 against both sets of 
appellants and complications would certain- 
ly arise in the course of execution as to the 
effect of the payment made to one of the 
joint decree-holders. In order to avoid 
these complications the parties have settled 
their difference and a consent decree was 
pee to the effect that the decree of the 

Court below be reduced;to Rs. 8,590. pay- 
able by the appellants to the respondents 
Nos. I to 3 for principal and costs out of 
which appellants Nos, 1 to 9 would be 
liable for Rs. 2,415 and the appellant No. 10 
for Rs. 1,135. These sums were to-carry 
interest at the rate-of @ per cent. per 
annum, This decree was dated the 3rd of 
January .1923., On the 3rd-of January 1924, 
an application was made by Hia Lal Kumar, 
Thakur Prasad Kumar and. Thitar. Kumar 
and by the.sons of Kare. Prasad Kumar. for - 
„execution. The application stated the date- 
of the decree passed by the Court of -first 
instance to be the 10th of September 1919, . 
and the 8rd of January 1923 the date of the 
decree, of the Appellate Court. The amount 
claimed was Rs. 8,584-5-0. The account ` 
stated in the application contained firat an` 
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‘item of Rs. 3,735-8 6 with. costs and interest 
~ amounting in-all to Rs. 5,305-0-9. From 
. this was deducted Rs. 2,415 as payable to 
the plaintiffs Nos. 3, 4 and 5. On. the 
balance. interest was calculated from the 
«date of the High Court decree giving a total 
of Rs, 3,063-6-3 as the share of the sons of 
“Kare Prasad: Kumar. The share of’ the 
. representatives of Nasib Kumar was stated 
. asin the High Court decree to be Rs. 2,415 
and on; this: sum. interest was..calculated. 
.~ These were the amounts due by the defend- 
ants Nos, Lto9. The amounts due by the 
"defendant No. 10 to the sons of: Kare Prasad 
“Kumar: and to the representatives of Nasib 
Kumar were ‘similarly calculated and the 
- totak already stated was arrived at. i 
ca Two objections were. taker by the judg- 
` ment;debtors’ to this application: for exe- 
cution, first, that the application was not 
- maintainable. in its“ present form, and 
j:Becondiy that as regards the representatives 
mofuKare. Prasad: Kumar it was barred by 
-time,: The learned Subordinate Judge 
“gave effect to both-of these objections and 


- dismissed:the. petition.. ‘The decree-holders 
--have'appealed-and on behalf of the respond- 


énts the same points have been urged. 


w. With: regard to the maintainability of 


athe‘application it seems to me that if the 
- contention of the appellants on the ques- 


‘tion of limitation is sound, there can be 


‘mo objection' to the form of: the applica- 
‘tion; If time runs. against. the represen- 
tatives of Kare Prasad Kumar from the 
date of the appellate decree then, as the 
appeal:had: abated against them, the only 
decres which they can execute is the decree 
of the Original Court, while it is evident 
that the representatives of Nasib Kumar 
are bound by the consent order passed by 
the High Court and the only decree that 
they can:execute.is the decree of the High 
Court. .It should be stated that the Settle- 
ment out of Court which was alleged at the 
hearing of the appeal in the High Court 
was untrue and has been disbelieved by the 
Subordinate Judge. If that misrepresenta- 
tion had not been. made, it is quite clear 

. thatthe. appeal to the High Court must 
have been dismissed because the decree 

. was a joint decree. and'as the appeal 
had abated against one of the decree 

_holders.it had abated against all. It was 

“in view of that misrepresentation, which 
was accepted as a true statement of fact, 
that the High Court passed the deeree by 

“eonsént. The rights of the parties having 
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been adjusted in that way, it seems to .me 
-that the account stated in the application 
for execution has been stated in the only 
possible way and the application is ‘main- 
tainable., 

The principal question 
however, is the question of limitation, 
The learned Advocale for the appellants 
relies on the language of Art, 182 of the 
First Schedule to the Limitation Act which 
lays down the period of limitation as 
three years, where there has been an appeal 
. “from the.date of the' final decree or order 
of the Appellate Court, or the withdrawl 
of the appeal.” The contention is simply 
that the present case falls within these 
words because there has been a final decree 
of the Appellate Court, andthat the present 
application, though beyond three* years 
‘from the date of the decree of the Original 
- Court, is within three years from the date 
of the final decree of the Appellate Court. 
So -for as the representatives of Nasib 
Kumar who were parties to the appeal are 
concerned, there can be no question of 
limitation as against them and the only 
question isas to the representatives of Kare 
Prasad Kumar who seek to execute the 
decrée of the Original Court, but claim the 
benefit of the date ofthe decree of the 
- Court of Appeal. The contention on behalf 
of the respondents is that as the appeal 
had abated so faras Kare Prasad Kumar 
was concerned there was no final decree or 
order of the Appellate Court and, therefore, 
the decree of the Appellate Court is not 
material “in the case of his representatives. 
Reliance is placed on the decision of this 
` Court in Tikait Krishna Prasad Singh v. 
Wazir Narain Singh (1) where it was 
held that Art. 182 (2) does not apply where 
a decree has abated by operation of 
law. On the other hand in ShiveRam 
v. Sakha Ram (2), it was held that 
where some of the parties to a dec- 
ree appealed against it the decree in 
_ appeal is the final decree for the purpose 
of the execution with respect to all the 
In that case it was argued for 
those who opposed the application for execu- 
tion that the words of cl. (2) in the third 
column of Art. 182should not be taken 
literally and that as the opponents did not 
appeal against the original decree although 
.the other defendants did, the date of the 

(1) 58 Ind. Cas. 977; 5 P. L. J. 731; (1920) Pat, 342; 2 


U. P.L. R. (Pat. 237; 2 P. L. T. 49. 
(2) 1 Ind, Oas. 459; 33 B. 39; 10 Bom. L. R. 939, 


in the appeal, 
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final decree of the Appellate Court which 
was passed within three years from the 
initiation of the proceedings was a date 
which did not concern the opponents, as the 
original decree, which was final so far as 
they were concerned was passed more than 
three years before. Their Lordships over- 
ruled this contention holding that they 
could not disregard the plain words of cl. (2): 
“There was an appeal and the final decree 
of the Appellate Court was passed less than 
three years before the plaintiffs’ applica- 
tion. and that application was, therefore, 
within time.” I do not myself see how the 
fact that the respondents allowed their 
appeal against Kare Prasad Kumar to abate 
can prevent the representatives of Kare 
Prasad Kumar from taking the benefit of 
the date of the Appellate Court decree. 
The facts in Tikait Krishna Prasad Singh 
Wazir Narain Singh (1), were very peculiar. 
Wazir Narain Singh who was seeking to 
execute the decree had been a party neither 
to the original nor to the appellate decree 
and his position was, therefore, different 
from that of the representatives of Kare Pra- 
sad Kumar in the present case. It was held 


that Wazir Narain Singh could not execute’ 


the original decree, and as he had not been 
a party to the appellate decree, he -could 
not execute that either. 
“of their Lordships on the effect of abate- 
ment must, therefore, be treated as unneces- 
sary tothe decision of the case'and in view 
- of the plain words of cl. (2) of Art. 182 and 
of the decision above referred to in Shiv 
Ram v. Sakha Ram (2), I am of opinion that 
time runs against the representatives of 
Kare Prasad Kumar from the date of the 
decree of the Court of Appeal and their 
application is, therefore, not barred by time. 
That the decisions of the Privy Council in 
Abdul Majid v. Jawahir Lal (3), and Batuk 
Nath v. Munni Dei (4) have no application to 
the present question is clear from the dis- 
cussion of these decisions in Raghu Prasad 
Singh v. Jadunandan Prasad Singh (5). 
The decision in the last-mentioned case 
does not apply precisely to the present 


(3) 23 Ind. Oas. 649; 36 A. 350; 12 A. L. J. 624; 16 
. Bom. L. R. 395; 18 C. W. N. 963; 19 C, L. J. 626; 27 

M. L. J. 17; (1914) M. W. N. 485; 16 M. L. T. 44; IL. 

. 483 (P. C.). 
Wig 39 Tad. bas. 644; 36 A. 284; 18 O. W. N. 740; 12 
A.D. J. 596; 19 C. L. J. 574; 16 Bom. L. R. 360; 27 M. 
L.J.1; 16M. L. T. 1; 1 L. W. 729; (1914) M. W. N. 
437; 41 I. A. 104 (P. O.). 

(5) 59 Ind. Cas, 896; 6 P. L. J. 27; (1921) Pat. 34; 2 
P. L, T, 28, 
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question, because there the appeal had 
been dismissed for non-paymenteof printing 
costs aud there had been an order of dis- 
missal passed by the High Court, whereas in 
a case of abatement no order is made. But 
on principle the decision does apply where 
their Lordships observed:: “It would bea 
strange thing if the period of limitation 
were to be revived where the appellant 
withdraws his appeal and yet it were not to 
be revived in cases where the appellant, 
instead of withdrawing his appeal, allows 
the appeal to be dismissed by default.” The 
same anomaly would arise if the period of 
limitation were not revived where the ap- 
pellant instead of withdrawing the appeal 
allowed it to abate. There is no distinc- 
tion in principle and there ought to be no 
difference in the result. In the present 
case the judgment-debtors got a consent 
decree in appeal against some of the decree- 
holders on the allegation of a settlement 
out of Court by the other decree-holders 
against whom the appeal had abated. The 
whole case was essentially a single case 
and the consent decree rested on this allega- 
tion. Itseems to me impossible to deprive 
the representatives of Kare Prasad Kumar 
of the benefit of the date of this decree in 
calculating the period of limitation as ` 
against them. 

I would, therefore, allow this appeal with 
costs, set aside the order of the Subordinate 
Judge and direct that the execution do 
proceed. : 

Das, J.—I agree. 

Z. K, Appeal allowed. 


MADRAS HIGH COURT. 
SECOND CIvIL APPRAT No. 751 or 1921. 
March 27, 1924. 
Present:—Mr. Justice Wallace. 

L. A. NIQLAKANTA SARMA— 
PLAINTI FF—~APPELLANT 
versus 
GANESHA IYER AND orHERS—DEFENDANT 
— RESPONDENTS. 

Hindu Law—Minor—Alienation: by guardian— 
Consideration partly for discharge uf mortgage-debt— 
Prior undertaking of guardian to pay off mortgage— 
Purchaser acting in good faith—Sale, whether bind- 
ing—Consideration, major portion of, valid, effect 


oF. ` 
Certąin properties burdened with a mortgage were 
gifted to a minor and his guardian sold the properties 
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to a third person, a portion of the sale consideration 
being required for the discharge of the said mortgage. 
It appeared, owever, that under an arrangement 
between the donor and the guardian, the guardian 
himself had undertaken to discharge the mortgage- 
debt but it was found that the purchaser was not 
aware of any such arrangement : 

Tleld, that the consideration relating to the dis- 
charge of the mortgage-debt was binding on the 
minor. [p. 311, col. 2.] À 
“Where an alienation is left unchallenged for a 
number of years, and the major portion of the con- 
sideration for the sale is held to be valid and binding, 
the alienee should be permitted to retain the property 
on payment ofthe amount disallowed with interest. 
[p. 811, col. 2; p. 312, col. 1.] 

Second appeal against the decree of the 
“ Court of the Additional Subordinate Judge, 

Trichinopoly, in A. S. No, 130 of 1920, 
(A. S, No. 152 of 1919, on the file of the 
District Court, Trichinopoly), preferred 
against the decree of the District Munsif, 
Srirangam, in O. S. No. 345 of 1916. ` 

Mr. K. S. Ramabhadra Iyer, for the Ap- 
pellant. 


Mr. T. R. Arunachala Iyer, for the Re- 
spondents. 


JUDGMENT.—The point for decision ` 


in this appeal is whether the sale-deed, 
Ex. XI dated 27th August 1907, by the 
father and guardian of the then minor 
plaintifis, in favour of-3rd defendant, is 
binding onthe plaintiffs. f 
The property sold, under Ex. XI, is Item 
No. 5 of the plaint properties. At a parti- 
tion, Ex. I dated 1895, between plaintiffs’ 
grandfather and his sons, it fell to the 
“share of the former. On 4th August 1902, 
he gifted it to plaintiffs, Ivenatthe time 
of partition, it was subject to a mortgage, 
Ex. XVII dated 22nd August 1893 in favour 
of one Appadurai Iyer of the family of Ist 
defendant. Onthe date of Ex. XI about 
Rs. 110 was due on that mortgage. The 
consideration recited in Ex. XI is this; 
Rs, 110 and another sum of Rs, 90 to dis- 
- charge othi, Ex. XIV, by plaintiffs’ father, 
in favour of 3rd defendant. This othi pur- 
ported to have been executed in order to 
get money for the minors’ expenses; but 
both the lower Courts have found that 
there was no necessity for the loan. This 
is aconcurrent finding of fact, involving no 
question of law. Exhibit XL is, therefore, 
not binding so far as this sum of Rs. 90 is 
concerned. b 
But the other sum of Rs. 110, to dis- 
charge Ex. XVII, comes in a different cate- 
gory. The lower Courts have held that 
because Ex, I directs that plaintiffs’ father 
shall himself discharge Ex. XVII hê had no 
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right to sell the minors’ property, to dis- 


‘charge it and, therefore, such sale cannot 


bind the plaintiffs. They have not noticed 
the fact that the plaint does not set out any 
such case and have further overlooked 
altogether the question, whether 3rd de- 
fendant was a bona fide purchaser for value, 
without notice of this family arrangement 
for the discharge of Ex. XVII. Now, there 
is no plea and no finding that 3rd defendant 
was not a bona fide purchaser for value. It 
was suggested before me that he was the 
agent of Ist defendant, who probably 
colluded with plaintiffs’ father to sell the 
property. Such a contention was never 
raised in the lower Courts and I can see 
no reason why I should suspect collusion 
in a sale, taken to discharge a mortgage 
over the same property. There is no sug- 
gestion that either first or 3rd defendant 
was aware of the family arrangement in 
Ex. I, or that Rs. 110 was not due on the 
mortgage. We have then a purchaser, 
ignorant of Ex. I and knowing only that 
there isa binding mortgage over the pro- 
perty, paying over good money to buy the 
property and thus discharge the mortgage. 
There was nothing to put him on notice of 
Bs. I. The property sold was liable for the 
whole mortgage, as much as any of the 
other property mortgaged under Ex. XVIL 
1 do not appreciate the argument that, 
because the mortgagee might have proceed- 
ed against other property, therefore, this sale 
was not for necessity, or for the benefit of 
the minors lt was to discharge a genuine 
debt, charged upon the property, prior to 
the gift of it tothe minors. The property 
came to them, saddled with the onerous 
obligation. It is not suggested that the 
minors had any ready cash, out of which, 
the debt might have been paid, if their 
father broke his undertaking in Ex. J, to 
discharge the mortgage, from his own 
funds, the bona fide alienee cannot be held 
responsible for that. 

Iam quite clear that the lower Courts 
have erred in Jaw in finding that the family 
arrangement under Ex. I is sufficient 
ground for holding that the sale under 
Ex. XI to discharge the mortgage Ex. XVIL 
is not binding on the plaintiffs. I reverse 
the finding of the lower Appellate Court 
and find that Ex. XI is binding on the 
plaintiffs to the extent of Rs. 110. 

I consider that, since the major portion 
of the consideration is found valid, and since 
the alienation was left unchallenged for 9 
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years, this isa.case in which the alience 
stiould be permitted to retain the property 
én ‘payment of the amount disallowed with 
interest. The‘ decree will accordingly be 
that 4th defendant do pay to plaintiffs 
Rs. 90, with interest at 6 per cent. from 
27th August 1907, till date of payment and 
thdt_until payment of that amount, plaint- 
iffs will have a charge over ltem No. 5 of 
the pldint properties for that amount, until 
date of payment. Plaintiffs and‘4th defend- 
ant will pay and receive proportionate costs 
throughout in all Courts. 


v. N., V; Appeal allowed, 


. 


CALCUTTA HIGH COURT. 
_ APPEAL FROM APPELLATE Decrees Nos. 
1221 To 1225 or 1923.° 
Present: -Justice Sir Ewart Greaves, Kr., 
and Mr. Justice B. B. Ghose. 

i June 24, 1925. 

EKABBAR ALI SHA PAGAL PANTHI 
FAKIR—Derenpayr | No. I— APPELLANT 
versus 
SHEIKH ALIM AND OTHERS—PLAINTIFTS— 

RESPONDENTS. ` 

‘Landlord . and tenant-—Tenaney by holding over, 
what constitutes. 

In order that a, tenancy by holding over may be 
crested, or may exist, the tenant holding over after 
the expiry, of the, term of his lease must be both in 
possession of the land and paying rent to the landlord 
forthe land. [p. 313, col. 1.] 

Appeals against the decrees ‘of the Sub- - 
ordinate Judge, Third Court, Mymensingh, 
dated:the 4th September 1922, modifying 
that of the Munsif, Second Court, Netrokona, 
dated: the 3lst May. 1921. 

Babus Hogesh Chandra Roy and Jotindra 
Nath Sanyal, for-the Appellant. 

“Mr. Gunada ‘Charan Sen (with him Babu 
Paramananda Lahiri), for the Respondents. 


mM JUDGMENT. 

: Greaves, J.—This is an appeal by the 
defendant No. 1 against a-decision of the 
Subordinate Judge of Mymensingh modify- 
* ing.a decision of “the Munsif. of the Second 
Court of Netr okona. The suit out of which 
this appeal arises was brought by the plaint- 
iff against 41 defen dants for khas possession 
of certain disputed land by demolition of 
the huts alleged to have been wrongfully 
erected’ on the land hy these defendants, 
Forty of defendants did not appear in the 
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suit and it was only contested by the present 
appellant, defendant No: 1. 

The Munsif decreed the plaintift’s suit ås 
to two-thirdsof the land in dispute but as tó 
one-third of the land he found that it formed 
part of a chak of defendant No. 1, and 
accordingly, he passed a decree in favour of 
the plaintiff for joint possession with the: 
defendants of two-thirds of the land in suit, 
Defendant No. 1 preferred an appeal against 
the decision of the learned Munsif.: In 
this appeal, the only respondent was. the 
plaintiff and the other 40 defendants were- 
not brought on the record in the appeal. 
The plaintiff filed a cross objection against. 
that portion of the Munsif's judgment which 
failedto give him possession of one-third. 
of the disputed land. The other 40 defend 
ants were not made parties to the cross- 
objection. In the result, the lower Appel- 
late Court upheld the Munsif’s decision with 
regard to the two-thirds and altered: his 
decision with regard to the one-third hold- 
ing that it was not part of the defendant's 
chak and the whole suit was decreed in full 
in favour of the plaintiff. 

Various matters have been urged before 
us by the appellant in this appeal. First 
of all, it is. said that the decision of the 
Munsif dismissing the plaintiff's claim ‘as 
to one-third of the land cuuld not have been 
reversed in appeal on the plaintiff's cross- 
objection as the other 40 defendants: were 
not parties thereto. A 

Secondly, it was urged that nọ deeree 
could have been passed in respect- of one- 
. third share if there had heen an indèpend- 
ent appeal by the plaintiff against the 
Munsif's decision on this point asin such 
an appeal the plaintiff must have brought 
on the record the 40 defendants. who did 
not appear in the suit. . 

Thirdly, itis said upon certain facts which 
I shall presently state that the suit is not 
maintainable by the plaintiff as his tenancy 
in the land has expired and lastly the déci- 
sion of the lower Appellate Court with regard 

“to the one third share in the land in dispute 
is attacked on its merits it being said ‘that. 
the Munsif’s decision was right, nämely, 
that this one-third formed part of the 
chak of defendant No. 1 and it is said that 
the lower Appellate Court has wrongly 
held that this one-third did not form part 
of the chak of defendant No.1 and that the 
learned Judge has arrived at his decision 
by an error which he has made in- thinking 
that the whole of this chak fell within 
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Mouzah Khalia Kanda whereas it is assert- 
_ed that the chak was situate not only in 
‘Mouzah Khalia Kanda but in other adjoin- 
ing mouzahs. In our. opinion, it is not 
necessary to consider the first two and last 
points, which are raised in appeal for, we 
think, that the appeal must succeed on the 
third ground to which I have referred and 
it ig now necessary in connexion therewith 
to state certain facts. . 
_. The plaintiffs title arose under a lease 
dated the 15th March 1917 whereby he 
obtained from some Lahiris a lease for 3 
‘years expiring on the 14th January 1920 of 
l-anna 2. gandas share which fell tothe 
Lahiris as their interest in the zemindary. 
The lessor of the plaintiff was also an ijara- 
dar;whose interestextended to theremaining 
12 annas-3 gandas share in the zemindari. 
The ijara, we are told, expired’ on the 17th 
September 1920, and as I have already 
stated the 3 years’ lease which the plaintiff 
had claimed in the land in suit expired on 
the 14th January 1920, on the 18th 
September 1919, the plaintiff, it is al- 
leged, was dispossessed by the defendants 
and this suit was brought on the 15th 
April, 1920. From these dates, it appears, 
that at the time the plaintiff's suit was 
commenced his tenancy had expired and, 
moreover, thezjara expired, asI have already 
stated, on. the 17th September. 1919 one 
day. before the plaintiff's alleged disposses- 
sion. The plaintiff, howover, alleges that, 
notwithstanding. the fact, that his lease 
expired on the l4th January 1920 he is 
entitled.to bring and maintain the suit on 
the ground that he was recognized as 
tenant by the landlords of the land in 
dispute and it issuggested that though the 
lease has expired the plaintiff may be treat- 
ed as holding over. with regard to land 
with the assent of the zemindars and that 
hethas paid rent to them in respect of the 
land, “This argument seems to me entirely 
wrong; the essence of a. title of this kind is 
that the tenant holding over after the 
expiry of the term must be both in posses- 
sion ‘of the land and paying rent to the 
landlord for the land in order that any such 
tenancy may be created or may exist. We 
have no such thing here, as I have already 
stated, dispossession took place on the 18th 
September 1919 during the continuance of 
the lease. So even if the argument as to 
„the possession: and ofthe holding over of 
thedand be correct, which I think it is‘not, 
jt-would:not apply here as at the time the 
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suit was brought the lease had expired 
and the plaintiff was out of possession. 

In the circumstances, in our opinion, the 
plaintif cannot maintain the suit and the 
suit should have been dismissed ‘on this 
ground. As Ihave already stated, in this 
view, it is not necessary to deal with other 
contentions that have been raised by the 
appellant in the case. 

In the result, the appeal succeeds end 
the appellant will be entitled to his costs 
in all Courts. This judgment will govern 
the other four analogous cases. 

B. B. Ghose, J.—I agrée. 

Z. K. Appeal allowed. 


MADRAS HIGH COURT. 
Civit Revision PETITION No. 765 oF 1923. 
August 18, 1925. 

Present :—Mr. Justice Jackson. 
.PARASURAMA MUDALIAR—Puaintirr 
>-PETITIONER 
4 VETSUS 
“MUTHUSWAMY PILLAI AND orners— 
DEFENDAaNTS— RESPONDENTS. i 

Civil Procedure Code (slet V of 1908), s. 115, Sch. IT, 
para. 1 Reference to arbitration--- Ix parte defendant 
not party to reference- Award, ralidity of Revi 
sion. 

To constitute a valid reference to arbitration under 
para. 1 of Sch. H tothe C. P. C. all the parties in- 
terested in the suit whether cx parte or otherwise 
must agree that the matters in difference betwcen 
them should be referred to arbitration. [p. 314, col. 1.: 

‘Polita Pavana Panda v. Narasinga Panda, 51 Ind. 
Cas. 155; 42 M. 632; 36 M. L. J. 538, relied on. 

Where a Court refers n case to arbitration without 
the consent of some of the parties interested in the 
suit who are ex parte, it exercises a jurisdiction not 
vested in it by law and no decree ought to he passed 
in terms of the award made by the arbitratoron such 
a reference. A decree so passed is liable to he Set 
aside in revision by the High Court under sg, 115 of 
the C. P. C. [p. 314, col. 2.] 

Petition, unders. 115 of Act V of 1908, 
praying the High Court to revise the decree 
of. the Court of the District Munsif, Tiru- 
koilur, in O. S. No. 87 of 1922, dated the 
10th January 1923. 

Mr. Bhashyam Iyengar, for the Peti- 
tioner. 

Messrs. A. Venkatarayaliah, L. Venkata- 
narasiah, S. Rajagopalachariar and V. C. 
Veeraraghavachariar,for the Respondent. 

JUDGMENT.—The petitioner seeks 
to revise the award decreed by the District 
Munsif of Tirukoilur in O. S. No. 37 of 
1922 on the ground that he wasa party 
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interested and never signified his agree- 
ment that the matter should be referred 
to arbitration. Itis not disputed that the 
petitioner never agreed. He wasex parte 
in the suit and only those who put in an 
appearance signed in token of their consent. 
Nor canit be said that, by remaining ex 
parte he waived his right to be consulted 
in the matter. There is some conflict 
of judicial opinion on this point, the Cal- 
cutta High Court holding that even though 
he be ex parle, the party interested must 
be consulted and the Allahabad High Court 
holding the contrary view, Girijanath Roy 
Chowdhury v. Kannai Lal Mitra (1) and 
Ajodhya Prasad v. Badar-ul-Husain (2). 
The ruling case in this Court is Polita 
Pavana Panda v. Narasinga Panda (3) to 
which I refer. 

It remains to consider whether the peti- 
tioner was a party interested. He was im- 
pleaded by plaintiff as one of his vendors: 
That is to say, he had covenanted to convey 
_atitle tothe plaintiff and was interested 
in the plaintiff's suit to establish that title, 
for otherwise he might be sued for damages. 
It cannot be argued that no question of 
. damages could arise because the purchaser 
knew that there were disputes about 
the title. The plaintiff has freely admitted 
pefore the arbitrators that he knew of 
these disputes and. objected but was 
assured that he would be given documents 
to prove that the property was the vendor's 
by ancestral right. That, in these circum- 
stances, the vendee still has a claim 
against the vendor is laid down in Vellay- 
appa Rowthen v. Bava Rowthen (4) by a 
Bench of this Court. ° igs 

So it may be taken on the facts that in 
the present suit all the parties interested 
did not agree that the matter in difference 


between them should be referred to arbi-- 


tration. 

Tt was next argued that even in such 
circumstances, this Court should not inter- 
fere by way of revision. The case 
already referred to Polita Pavana Pandan. 
Narasinga Panda (3) issufficient authority 
that such interference is justifiable. Vellay- 
appa Rowthen v. Bawa Rowthen (4) is some- 
times quoted as if a Court acting under the 
Second Schedule of the Code was entirely 
immune from revisional proceedings. But 


(1) 43 Ind. Cas. 169; 27 O. L. J. 339. 

(2) 41 Ind. Cas. 357; 39 A. 489; 15 A. L. J. 427. 
(3) 51 Ind. Cas. 155; 42 M. 632; 36 M, L. J? 538. 
(4) 29 Ind. Cas. 747, 
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if a Judge refers a case to arbitration, 
without the consent of the parties interest- 
ed, he is exercising a jurisdiction not 
vested in him by law as is madeclear in 
this very ruling; that is one of the con- 
tingencies for which the Judicial Com- 
mittee contemplated the possibility of 
revision. A 

Lastly, it was suggested that the peti- 
tioner is colluding with the plaintiff and 
only remained ex parte in order to upset, 
the award, should occasion arise. There 
is no, evidence of collusion and if this were 
the plot, the respondents should have 
taken care to defeat it by discovering at 
the outset if the petitioner meant to with- 
hold his consent. 

Accordingly, the petition is allowed and. 
the decree is reversed, The suit must 
proceed to trial, costs to be part of the costs 
of the suit, : 


V.N. V. Petition allowed, 


BOMBAY HIGH COURT. 
SECcOND O1vIL APPEAL No. 623 oF 1923. 
July 30, 1925. 

Present:—Sir Norman Macleod, KT., ; 
Chief Justice, and Mr. Justice Madgavkar.- 
GIRIAPPA SUBANNA—DEFENDANT— 
APPELLANT 
VETSUS 
GOVINDRAO GANRAO —PLAINTIFE 
RESPONDENT. . 

Bombay Land Revenue Code (Act V of 1879), s. 83—-: 
Landlord and tenant—Permanent tenancy—Hnhance-, 
ment of rent—Burden of proof. 

Under s. 83 of the Bombay Land Revenue Code if a 
tenant proves that he has fixity of tenure, then he is- 
entitled to fixity of rent, unless the landlord can 
prove either by agreement, usage or otherwise that 
he has a right to enhance the rent. If he proves 
such a right, the question of the extent of the enhance- 
ment must be left to the Court as the final arbiter. 
[p. 315, col. 1] 

Secondappeal from the decision of the 
Assistant Judge, Bijapur, in Appeal No. 122 
of 1921, varying that of the Subordinate 
Judge at Bagalkot, in Civil Suit No. 276 of. 
1920. : ih 

Mr. R. A. Jahagirdar, for the Appellant. 

- Mr. Bahadurji, (with him Mr. H. B. 
Gumaste,) for the Respondent. 
JUDGMENT. 

Macleod, C. J.—The plaintiff sued to 

recover from the defendant possession of the 
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plaint land tugether with Rs. 19-10-0 as 
arrears of rent. The defendant pleaded that 
he was a permanent tenant, and not a yearly 
tenant, and that the plaintiff had no right 
to enhance the rent. The Trial Judge found 
that the defendant was a permanent tenant. 
He was entitled to the presumption under 
the 2nd paragraph of s. 83 of the Land 
Revenue Code. 

Then the question arose as i the land- 
. lord’s right to enhance. 

The Subordinate Judge relying on a 
passage of Dandekar’s Law of Land Ten- 
ures, held that he was entitled to fix a 


reasonable enhancement, which he declared | 


to Rs, 100 a year. 

On appeal the Assistant Judge remanded 
the case to the lower Court for findings on 
two issues: (1) Whether the plaintiff proved 
that there existed no usage or custom in 
the locality in respect of the enhancement 
of the rent of thelandof the like descrip- 
tion and tenure as the land in suit. (2) If 
not having regard to any such usage or 
custom as aforesaid to what extent would 
an enhancement of rent be made. 

It seems to me that, apart from the frame 
` of those issues which does not err on the 
side of lucidity, the Assistant Judge had 
fallen into thesame mistake as the Subordi- 
nate Judge with regard to the proper 
meaning of the last paragraph of s. 83 of the 
Land Revenue Code. He seemed to think 
that an agreement or usage with regard to 
enhancement of rent must be proved not in 
respect of the right to enhance but in respect 
of the exact percentage of increase or num- 
- ber of times by which the assessment could 
be enhanced, and if no such usage could be 
proved, he assumed that there was a right 
inherent in the inamdar to increase the 
rent, and that the only question for the 
Judge to decide was what was a reasonable 
enhancement. That is not the proper con- 
struction to be placed on the last paragraph 
ofs. 83. If a tenant proves that he has 
fixity of tenure, then he is entitled to fixity 
of rent, unless the landlord can prove either 
by agreement, usage or otherwise that he has 
aright to enhance the rent. When it has 
been proved that he has such a right, 
then the question of the extent of the 
enhancement must be left to the Court 
as the final arbiter. In districts where the 
usage exists it is common knowledge that 
inamdars get what they can from their 
tenants and there isno fixed rate of enhance- 
ment, In any event the evidence.in the case 
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amply bears out that statement. T take it 
from the evidence led before the Subordi- 
nate Judge on remand thatit was proved 
that the usage or custom to enhance existed 
in this district, but the measure of enhance- 


. ment was not fixed, it varied very largely. 


It was, therefore, for the Court to decide 
what should be a reasonable enhancement 
of the original rent. The Appellate Court 
thought that five times the assessment 
should be paid by the tenant. We have 
had a number of these cases from Satara, and 
I do not know of any case in which the Court 
has allowed a higher rent than three times 
the assessment, unless it had been proved 
that a very much higher rate of enhance- 
ment was customary in the district. In this 
case the evidence is by no means decisive 
with regard to the number of times of the 
assessment by which rent has been enhanc- 
ed. Witness Gurunath Venkatesh Kulkarni 


‘of Rampur in his cross-examination cited 


an instance in which the rent was raised 
from Rs. 1-8-0 to as much as Rs. 15, but 
the inamdar said he took as rent twice or 
thrice the assessment. From -the khatas 
produced by the Kulkarni of Simikeri the 
same rate appeared to bea generous average. 
In the village of Ganjihal belonging to an- 
other inamdar four times the assessment 
was the highest rate ofenhancement. It is 
not apparent, therefore, why on a considera- 
tion of the evidence the J udge enhanced 
the rent to five times the assessment, 

I think, therefore, that the rent in the case 
should not be increased to more than three 
times the assessment. To that extent the 
decree of the lower Appellate Court will 
be amended. The appellant is entitled to 
his costs of the suit throughout as the plaint- 
iff sued for possession. 

Madgavkar, J.—I 


entirely agree, 


- The view of both the lower Courts based®on 


a quotation from Mr. Dandekar’s Law of 
Land Tenures was apparently that the onus 
wason the tenantto prove the extentof linita- 
tion of the rightof enhancement. As | under- 
stand the section, once the permanent ten- 
ancy is proved the concludingclause of s. 83 
of the. Land Revenue Code clearly places the 
onus on the landlord of proving his right 
to enhance the rent In the present case 
he has tried to prove the right by usage in 
the case of other inam villages and other 
permanent tenants “in the same village. 
I, therefore, concur in the order propos zed 
by my Lord the Chief Justice. 

ZK Decree amended, : 
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MADRAS HIGH COURT. 
SEconp. CIVIL APPEAL No. 1500 or 1922. 
April 23, 1925. 

Present:—Mr. Justice Phillips. 
MARATH VEETIL KALLIANI AMMA 
AND oTHERS—Dsrenpants Nos. 1 to 8— 
APPELLANTS. 
persus 
COOHIN SIRCAR, REPRESENTED RY ITS 
Dewan Rao Bahadur P. NARAYANA 
` MENON AVERGAL AND oTHERS— 
PLAINTIFFS AND DEFENDANT No. 9— 

~ RESPONDENTS. ; 

—rAnubhavam grant, nature of— 

Paa E of — Construction of deed—Sub- 
sequent conduct of parties, relevancy of, ` 

. {n Malabar the word ‘anubhavam’ may be used 

with reference to tenure of land, and it will then. 

rima facie import an irredeemable tenure, or it may 

fe uged with reference to specific money or grain 

rent charged on the land, and in that case it will not 

imply any tenure in favour;of the grantee. [p. 316, 


u e Pillai v. Kuthiravattah Nair, 29 M. 


16M. L. J. 358; 1M. L. T. 290, Mana Vikrama 
Kh aan Gopalan Nair, 30 M. 203, Puthur Tarwad 
Karnavan v. Muthigallur Kumaran Rarichan, 43 Ind. 


Cas. 379, followed. A , ; 
Where . the remuneration mentioned in an 
anubhavam deed is a definite quantity of grain out 
of the prodtice of the lands, .a strong presumption 
arises that only a rent charge was granted. [ibid.] 
“ Although the circumstances attending the execu- 
tion of a document ‘may be looked at to construe its 
contents in order, to ascertain the intention of the 
parties at the time, subsequent assertions by the 
parties with reference to that document cannot affect 


meaning. [p. 317, col. 1] > . 
a ma speal against the decree of the 
Court of the Subordinate Judge, South 
. Malabar, at Palghat, in A. 8. No. 140 of 
1920 (A. S. No. 549 of 1920, on the file of the 
District Court, South Malabar), preferred 
against’ the decree of the Court of Addi- 
tional District Munsif, Palghat, in O. 5. 
No. 376 of 1919, (O. S. No, 435 of 1918 on 
the file of the Principal District Munsif, 
P. at). 

NER Krishna Menon, for the Appel- 
ae C.V. Ananthakrishna Aiyar and 
C. V. Mahadeva Aiyar, for the Rẹspond- 
ents. 


. JUDGMENT.—The question at issue 
in thigappeal is whether the demise evi- 
dence by Ex. -VII creates a perpetual or 
jrredeemable tenure of the land. Both the 
lower Courts have found that it does not 
do so, but it is contended that although 
‘the lower Appellate Court has applied the 
principles laid down in decisions of this 
Court, it has failed to have regard to any 
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other circumstances in, the case, The rele- 
vant portion of the document isas follows: = 

“The pattam being. one hundred and 
twenty paras of paddy, out of the pattam 
of 120 paras of paddy, deducting 60 paras 
allotted for anubhavam and deducting 30 
paras for assessment out of the remaining 

60 paras, the balance payable yearly is 30 
paras of paddy.” oar 

The document, is not described. as an 

anubhavam deed,nor is there any mention . 
ofanubhavam tenure. In construing these 
documents the-law has been laid down in 
Vythilingam Pillai v. Kuthiravatiah Nair 


(I) as follows:—_ , Mp a 

“The point to be borne in mind. with 
regard to ‘anubhavan’ is, that it may be 
used with reference to ‘tenure of land, and 


it-will then prima facie import an irredeem- 


_ able tenure, or it may be used with refer- 


ence to a specific money or grain rent 
charged on the land and in that case it 
will not imply any tenure in favour, of the 
grantee,”- 8 ait ae Ka 

That case has been followed in Mana 
Vikrama v. Karnavan Gopalan :Nair (2) 
and Puthur Tarwad Karnavan v. Muthi- 
yallur Kumaran Rarichan (3). In this last 
case it was held that where the remunera- 
tion mentioned in the deed is a definite 
quantity of grain. out of the: produce of 
the lands, a strong presumption arises that 
only a rent charge was granted., In this 
ease, therefore, where the anubhavam: is 
recited as relating solely to the amount -of 
60 paras of the produce there is a strong 
presumption, that only 60.paras is of the 
permanent nature. It is suggested that 
the last recital in the document “you 
should pay also one fanam per year As 
adimakazhicha” shows.that it is a perma- 
nent tenure ofland. The rent fixed for the 
land is 80 paras of paddy and this one 
fanam per year as adimakazhicha must be . 
something else, and I think -that it could 
only refer to the nominal payment-fixed in 
respect of the anubhavam of 60 paras, 
otherwise, there would really be no mean- 
ing in this last clause. ‘The final question 
that remains is, whether this. very strong 
presumption has been rebutted Dy : the 
appellant. It is contended that the stib- ' 
sequent conduct of the parties forms very 
strong evidence asto the meaning of the 
document. I am unable to go so far as 

(1) 29 M. 501; 16 M. L. J, 358; 1 M. L, T. 290, 

(2) 30 M. 203. 

(3) 43 Ind, Cas, 379, 


[dit aos) 
this. “Alihoyeh the”ciřcumstánces attend- 
ing, thė''execution of a document may be 


looked at ‘to construe''the contents of the’ 
document in ordér to ascertain the inten- 7 
tidn ofthe parties ‘at the time, subsequent ' 


assertions ‘by ‘one of the parties with refer- 
ente to that document cannot affect’ its 
méaning, ‘Had there been agreement bet- 
ween, the parties during a long series of 


acts. which’ could “only pè explained by, 


' regarding, the document as’ an irredeem- 
able’ ‘tenure, thére might be some force 


inthe“ contention, but here it appears that’ 
the’ Taridlord” always maintained that the: 
lease was “to bé'rénewed. The fact that’ 


the ‘tenants set up a ‘permanent right cannot 
affect. thé * ‘meaning of the document. 
may add that the Subordinate Judge has 
- déalt, with: this evidence and it is a ques- 


tion’ of “fact “whether such ‘evidence ‘is suffi- 


cient to rebut the original presumption, 
and, therefore, | the finding ` 


appeal. ” ‘The, lower’ Appellate Court has 


adopted the right ‘principles oflaw in còn- ' 


struing the document,’ and I think its de- 
: cision is correct, $ 


A further point is’ taken that the aoe 


to quit ‘was iùsúficient.: Both the lower 
Courts have found that “it was sufficient, 
and apatt, from.tHat; itis found. that the 


tenant denied his, ‘landlord’ s ‘title, when he ` 


was, asked to take a Yenewal: In theface 
of, that, no further notice would be heces- 
sary. 

The second’ appeal aécordingly fails and 
is dismissed with costs. : 


VLN, iyi; Appeal dismissed. ` 


[ounn JUDICIAL. COMMIS- ree 


a - SIONER’S. COURT.. 

| É IRST EXECUTION or. DECREE. APPEALS 

i Nosy 54 AND 55,0F 1925. 

NA i October 20;,1925. < ; 
Pent -Mrs Ashworth, A. I A em sand: 

Mr-:Neave, A. JO 

PIRTHIPAL- “AND. ‘hora Prana S 
7 eo —APPBLLANTS. > 


rye 


Ure e'e Versus 6. 
; NBHASKOR: AND ‘Seana Duet 
“AND MUKESHAR NATH: AND oTHERS-— 
+ its PLAINTIRFS—-RESPONDENTS. `  *& 
Civil Baas Code (Act. V of 1908), 0. XAVI, 
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make par tition—Report, order varying—Appeal, whe- 
ther lies. 

No appeal lies against an oe by a Court passed 
under O. XXVI, r. 14 (3), O. P. O., confirming or 
varyiag the report of a Commissioner appointed to 
make a partition. 

Dulhin Golab Koer v. Radha Dulari Koer, 19 C. 463; 
9 Ind. Dec. (x. s.) 753, referred to. 


Execution appeal from an order of the 
Subordinate Judge, Gonda, dated the 14th 
August 1925. 

Mr. S.M. Ahmad (for Mr. Mohd. Siddique) 
and Mr. L. 8. Missra, for the Respondents. 


SUDGMENT.—These purport to be 
appeals from orders passed in a partition 
case. The Court had given a preliminary 
decree declaring the rights of the parties 
in the property to be ‘partitioned. Ithad 
then appointed a Commissioner for appor- 
tioning .the property in accordance with 
the preliminary decree. The Commissioner 
made recommendations as to the property 
to be apportioned to each party. The 
parties objected to his proposals and the 
Court has accepted or varied these pro- 
posals. These appealsare from the order 
of the Court doing so. 

The appeals were admitted by a Single 
Judge of this Court, but weare of opinion 
No appeal 


‘will lie against anorder bya Court confirm- 
-ing or varying a report of a Commissioner 


- judgment. 
i aa appeals with costs. 


to make a partition passed under O. XXVI, 
Tr. 14 (3). Order XLII r. 1 provides from 
what orders an appeal shall lie and orders 
under O. XXVI, r. 14 (3) find. no place there, 
The ruling ix Dulhin Golab Koer v. Radha 
Dulari Koer (1) has been cited to us in 
support ofa right to appeal., That ruling 


_ merely decides that there should be aright 


of appeal against a preliminary decree in 
a partition case. It does not decide that 
there can be an appeal on a Court’s đe- 
cision regarding the apportionment made 
by a Commissioner in pursuance of the 
preliminary decree. To allow.an appeal 
in, such a case would be tantamount to 
allowing an. appeal against a judgment 
instead of against the decree based on a 
For these reasons we dismiss 


- Appeals dismissed, 
a). 16 O. 463; 9 Ind, Dec. (N. s.) 753, 
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BOMBAY HIGH COURT. 
Seconp Civit APPEAL No. 223 oF 1923. 
July 31, 1925. 

Present :—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Madgavkar. 
GANGARAM HARI TELI AND OTHERS 
— DEFENDANTS— APPELLANTS 


VErTSUS 
GANESH PANDURANG GHANEKAR— 
PLAMANTAFE— RESPONDENT. 
Bombay Land Revenue Code (Act V of 1879), s. 83— 
Permanent tenant—linhancement of rent—Fruit trees, 


> rent, whether cam be charged for. 


A tenant who is allowed fixity of tenure under 
s. 83 of the Bombay Land Revenue Ood2 cannot be 
regarded asa tenant to be rack-rented. [p. 319, col. 1.] 

Where a permanent tenant improves his land by 
growing fruit trees thereon, the assessment on the 
land will be increased, and consequently the land- 
lord'stent will be increased. But the landlord: cannot 
get rent based on the assessment and in addition rent 
for the fruit trees also. [ibid.] 

Second appeal from the decision of the 
District Judge, at Ratnagiri, in Appeal 
No. 144 of 1921, confirming that of the 
First Class Subordinate Judge, at Ratnagiri, 
in Civil Suit No. 125 of 1920. 

Mr. G. S. Rao, for the Appellant. 

Mr. P. B. Shingne, for Respondents Nos. 
l and 2. f 


JUDGMENT.—The plaintiffs sued to 
recover possession of the plaint lands and 
to recover costs and rents for three years 


e 
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The defendants appealed. The only varia- 
tion in the decree which thê Appellate 
Judge made was in the order of costs. The 
Trial Judge had directed the defendants to 
pay plaintiffs costs and to the extent of 
half the costs of Pleaders fee and plaint 
Court-fee, whereas the Appellate Judge 
directed that parties should bear their own 
costs in the suit and in the appeal. 

It would appear from. the evidence that 
in this village there has been a constant ` 
conflict between the plaintiffs and their 
tenants. The plaintiffs have not admitted 
that the tenants had any right to any 
fixity of tenure. In some cases suits were 
filed and the rights of the parties were de- 
clared, and the rate of enhancement fixed . 
by the Court or by compromise. It is 
difficult to gather from the judgment of 
the Appellate Judge what in these particu- 
lar cases he considered would be a reason- ` 
able enhancement. Itis quite true that that 
judgment only related to the suit years, 
thus leaving it open to the plaintiffs at 
the end of the period to again claim enhanc- 
ed rent at any number of times the assess- 
ment which they might be pleased to fix 
themselves. Butthe Appellate Judgethought 
3} times the assessment, which was the . 
average for three suit years as fixed by the 


Trial Judge, would be a fair rate forenhance- 


before suit 1917-18 to 1919-20. They claim- ` 


ed that the defendants were annual tenants, 
the tenancy being duly terminated on 
March 31, 1920, by a notice sent on 24th De- 
cember 1919, The rent claimed amounted to 
half the profits for rice lands, for grass lands, 
and for fruit bearing trees, and one-third 
profits forwarkas lands, this being alleged to 
be the practice for Dharekari villages like 
the plaint one. The case comes from Ratna- 
gisi, but plaintiff is not a khot but an 
ordinary landlord, 

The Trial Court held that the defendants 
were perpetual tenants, and that plaintiffs 
were entitled to enhance to a reasonable 
extent, and that reasonable enhancement 
was four times the assessment for two years 


‘in suit, and for the others in which there 


was famine, only twice assessment 
decreed. 

Butin addition to the decree for en- 
hancement at four timesthe assessment, the 
Judge also decreed .to the plaintiffs rent 
for fruit trees which were grown by the 
tenants on the land, and with regard to one 
jack-tree in Thikan Gayal, he held that the 
defendants were only annual tenants. 


was 


ment. Asa matter of fact the Trial Judge 
thought four times was a fair rate. It was 
only because the crops were poor in 1918- 
19, that a lower rate was fixed for that year. 
It is not a fact then that the Judge in the 
Trial Court considered that 3} times the 
assessment was a fairrate for enhancement. 
And it would appear from the werds in the - 
judgment of the lower Appellate Court 
“After all the margin between 34 and 3 
times the assessment is very narrow” that 
he did not desire to interfere with the judg- 
ment of the Trial Court because the differ- 
ence was so small only one-third of the 
assessment. As 1 pointed out in the argu- 
ment one thing is perfectly certain that if 
this judgment stands, the plaintiffs will 
certainly contend that it was decided by the 
Courts that four times the assessment was a 
reasonable rate for enhancement, 

It has been urged before us that what is 
a reasonable rate is question of fact. But 
even ifone looks at the question from that 
point of view, Iam by no means clear that 


‘the District Judge did not think that three 


times the: assessment was a reasonable rate. 
Considering that error, as I have just point- 


[911. C. 1925] 


ed out, in the reasoning of the judgment 
of the lower Appellate Court, I do not think 
that plaintiffs should recover from the ten- 
ants for the suit years, orin any one year, 
more than three times the assessment, It 
must be remembered that these defendants 
and other tenants have been in occupation 
according to the evidence, of their lands for 
so long that the origin of theirtenure cannot 
be ascertained. For thatreason they have 
been allowed fixity of tenure, and for that 
reason also, I am of opinion they are not 
‘to beconsidered as tenants to be rack- 
rented. Butin addition to the rent of the 
land the Judge had allowed rent for fruit 
trees. He admits that these trees have 
in most cases been planted within thirty 
years last, and no usage with regard to 
charging rent for them-has grown up, 
there being disputes practically since they 
began to bear fruit. Now, if a tenant 
improves his land by growing fruit trees 
the assessment will be increased, and con- 
sequently the landlord's rent will be increas- 
ed. But the landlord cannot also get rent 
based on the assessment and in addition 
rent for the fruit trees. For that there can 
be no possible warrant. Then as regards 
the jack tree, we cannot agree with the 
decision of the Court below. The Appellate 
Judge says: “It is different however with 
regard to the jack-tree. Exhibit 8in appeal 
e No. 156 of 1921 deposes ‘I had taken on rent 
„~ one jack-tree in Thikan Gayal, cannot say 
“Strom whom.’ It is clear that if he had 
taken it from a permanent tenant he would 
have said so,” There is no reason why any 
exception should be made with regard to 
the one particular jack-tree, which will come 
within our decision that the tenants are not 
liable to pay additionalrentfor thefruit trees. 
The result willbe that the plaintiffs are 
given a decree for rent at twice the assess- 
ment for 1918-19 and three times the assess- 
ment for thé other years, and as plaintiffs 
have claimed that defendants were annual 
tenants, and sought to recover possession 
and on that question have lost, they will 
have to pay the costs of the suit throughout. 
The same decision will govern the other 
companion appeals, except S. A. No. 226 in 
which the decree of the lower Court is con- 
firmed with regard to plot B and theland 
called ‘Deban Mala,’ held to belong to. the 
plaintiffs. ` 


The cross-objections are dismissed with 
costs. i é 
4. K. Appeal allowed>~- 
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MADRAS HIGH COURT. 
Seconp Civis APPEAL No. 1642 or 1922. 
April 24, 1925. 

Present:—Mr. Justice Devadoss. 
NALAKAKKAN AMBALAM—- 
PLAINTIFF —APPELLANT 
versus 
Sri KALLALAGAR DEVASTHANAM 
THROUGH ITS MANAGER R. KRISHNASW AMI 
TYENGAR—DeErsunpant-—RESPONDENT. 

Madras Estates Land Act (I of 1908), s. 44 \jim— 
Devasthanam—Person improperly appointed munnger 
whether landholder— Occupancy rights, grant of, rali- 
dity of. A : 

Where there is a proper manager or trustee ofa 
devasthanam, a person who is appointed improperly 
in his place cannot be treated as the real trustee and 
allowed to validly represent the devasthanam. A 
person so appointed is not a landholder who is the 
owner of the estate for the purposes of s. 46 (5° of 
the Madras [states Land Act and a grant by him of 
occupancy rights in non-ryctiland belonging to the 
devasthunam is not valid and does not bind the 
institution. [p. 320, col. 1.)  * 


Second appeal against the decree of the 
District Court, Madura, in A.S. No. 146 
of 1921, preferred against that of the Court 
of the Deputy Collector, Melur Division, in 
Summary Suit No. 14 of 1920. 

Mr. Ramasami Iyer, for the Appellant. 

JUDGMENT.—The first point urged 
in this second appeal is that the District 
Judge was not justified in finding that the 
land in dispute was old waste on the 
ground that the defendant  devsasthanam 
did not raise the question specifically in 
the written statement. No doubt the writ- 
ten statement does not raise the question, 
but there is evidence on record to justify 
the finding of the learned District Judge 
and this being a question of fact, I am 
bound by that finding. Even though the 
point was not. specifically raised in the 
written statement, in the pleading or in 
issues, yet both the parties seem to have 
adduced evidence as regards that and the- 
matter was evidentially argued before the 
learned Judge and he cameto the conclu- 
sion that the land was old waste. That he- 
ing so, I do not think the plaintif has been 
prejudiced by the finding of the Judge. 

The next point urged by Mr. Ramasami 
Iyer is that the plaintiffacquired occupancy 
right by reason of 8.46 of the Estates Land 
Act, His contention is that one Sundara- 
rama Sustri was the trustee at the time and 
he took a nazzar of Rs. 175 and granted 
the land to the plaintiff with occupancy 
right. There is nothing specific in the evi- 
dence to show that Sundararama Sastri 
gave occupancy right. Granting for the 
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sake of argumént that he did intend to 
give occupancy right to the plaintiff, the 
question is whether he had the right to 
dispose of the devasthanam land in a man- 
ner prejudicial to the interests of the devas- 
thanam. Sundararama Sastri happened to 
be the acting manager on account of the 
suspension of the manager one Anantha- 
krishna Naidu. Ananthakrishna Naidu 
filed a -suit contesting the validity of the 
suspension order and the suspension of 
Ananthakrishna Naidu was held to be 
illegal by the Civil Courts. During the pen- 
déney of the proceedings in the Civil Court 
Bundararama Sastri placed the plaintiff 
in possession of the plaint land. That he 
received a nazzar is not seriously disputed 
‘though the defendant does not admit that 
proper patiahs were tendered to the plaint- 
iff. “But the real question -is whether Sun- 
dararama Sastri had the right to grant 
‘occupancy right over the devasthanam 
Jands in favour of the plaintiff. Under 
9146 the landlord could confer occupancy 
yight in'respect of non-ryoti land on receiv- 
ing 24 times the rent. But cl, (5) of s. 46 
says “The sums payable under this section 
or the acquisition of the occupan¢y right 
ishall be paid to the landholder who is the 
‘owner of'the estate or part thereof, and any 
application or proceeding uider this sec- 
‘tion shall be made only to or against such 
tandholder.” Though the term landholder 
-may for certain purposes include Sundara- 
rama Sastri who was collecting the rents 
-and-who was. recognized by the Collector 
‘and the Board, yet in order to enable the 

` 4yot to get occupancy right under s. 46 the 
act must be the act of the landholder who 
js also the owner of the estate. Uuder the 
‘definition of ‘the term “landholder’” one 
need : mot be the owner of the estate in 
“order to be the landholder, for a person 
‘authorised to collect rents of the whole or 
“portion ofthe estate by virtue ofany trans- 
fer from the owner is landholder within 
the meaning of the term landholder uséd 
ins: 3. But thereare certain things which 
éan: be done only by the landholder who is 
also the owner. Section 200 is an example of 
this. I, therefore, hold that though Sunda- 
‘arama Sastri was landholder for certain 
‘purposes ‘he was not the owner of the 
‘estate ‘and he could. not, therefore, have 
‘given occupancy right to the plaintiff, 
The ‘argument of Mr, Ramasami Iyer is 
that somebody must represent the devas- 
thanam and, therefore, he must be taken 
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tobe the owner. This contentien overlooks 
the fact that Sundararama Sastri.could 
not properly represent the devasthanam 
as its manager for the time. being, asthe 
suspension of Ananthakrishna Naidu .was 
held to be invalid by. the Civil -Courts. 
When there is the proper manager .or.trus- 
tee, a person who is appointed improperly 
in his place cannot be the real trustee and 
cannot represent the estate. That being 
so, the act of Sundararama Sastri-in favour 
of the plaintiff could not confer any right- 
as against the devasthanam. -Ia the result 
the appealis dismissed with costs. .... : 
v. N. V. Appeal dismissed, . 
Z. K. om 2 


CALCUTTA HIGH COURT. .. 
ORIGINAL CIVIL Suir No. 2056 or 1923.. 
May 1, 1925. < 
Present :—Mr. Justice Page. :. 
RAMJOO MAHOMED—PtaintiFF 
versus |. A 
HARIDAS MULLICK AND oragrs—- 
DEFENDANTS. : 

Registration Act (XVI of 1909), ss. 2 (7), 17 (D (d), 
2) (v), 49—Hvidence Act (I of 1872), 8. 91—Construc~ 
tion of document—Agreement to ledse “premises— 
Present demise—Intention' of parties—Reyistration, 
whether necessary—Unregistered agreement, admis- 
sibility of—Oral evidence, whether can be adduced. 

In order to come within the purview of s. 17 (2) (v) 
of the Registration Act an agreement must at least be 
one under which the parties have agreed upon the 
terms which are to be included in the formal dncu- 
ment by which, if and when it is executed, a transfer 
of an interest in the property will be effected. Other- 
wise the agreement will amount merely to a contract 
to enter into a contract as to the terms of which 
latter contract the parties..are not already agreed, and 
such an agreement is not known to the law and is not 
recognized by it. [p. 324, col. 1] 

Although under an agreement to demise the term 
of the lease isto commence at a future date or a 
formal document is to, be subsequently executed be- 
tween the parties, it does not necessarily follow that 
the agreement will not operate as a present, demise 
of the premises. Whether an agréement aniounts td à 
present demise or not depends upon the intention of 
the parties which is to be gathered from the langu- 
age in which the agreement is couched. [p 324, col. 2;- 
p. 325, col. 1.) ; ` ELA te 

The plaintiff sent- the following letter to the de- 
fendant :—"I do hereby agree to take by our persondl 
settlément your house and.premises .No. 7y Bow- 
bazar Street on a lease for 21 years under following 
term’ :— 

(1) Four thousand rupees salami, 

(2) Rent Rs, 400 per month, : 
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@) Both taxes , owner and occupier, should be paid (5) The period of lease will be settled 
vy “rongah repair will be done every five years from lst of December 1921. 
(5) The period of lease will be settled from Ist of (Sa) Ramjoo Mahomed. 
December 1921.” To this the defendant replied that Calcutta 19-11-1921 
| he. confirmed the’ plaintift's letter and that all terms 46. Hidaram Banerii’s Tanë 
: ‘would be settled on the’ agreement. Neither of the z 4 J f 
letters was registered. Subsequently the defendant To Ramjoo Mahomed, Esq., 
sold the premises to other persons and the latter No. 7, Bowbazar Street. 
served a notice on the plaintiff to vacate the pre- Dear Sir, 


mises. Plaintiff thereupon brought a suit for specific : 5 N 
performanca of the agreement to lease the premises to I do confirm your letter dated 19th No- 
1 


im contained in the two letters : vember 1921. All terms will be settled on 
Held, (1) that the agreement contained in the letters the agreement. 
| amounted to a present demise of the premises and Yours faithfully 
created an immediate interest therein and that the . Sd.) Haridas Mullick 
letters being unregistered were inadmissible in evi- . io ‘ 
dence by reason of the provisions of s. 49 of the At all material times both before and 
Registration Act; [p. 325, col. 2.] < after the execution of these two letters, 


(2) that oral evidence of the terms of the agreement the plainti i i i 
š or ret plaintiff was in possession ofthe said 
Set: ka TI provisions of s. 91 of the Evidence premises, Neither of the letters of the 19th 
(3) that the letters could not be admitted in evi- November 1921 was registered pursuant 
dence even for the purpose of proving the termsof “to the provisions of the Registration Act 
ie. Bereoment in order to enable the plaintiff to (XVI of 1908). On the 2nd March 1923 the 
coral c performance of the agreement. |p. 329, first defendant sold the said premises to 
[Case-law referred to.] the other defendants whom I will call the 
Messrs. C. Nan defendants, and on the 23rd April 
Naseade Nan Boe: fo n a and 1923, the Nan defendants served a notice 
Messrs. H. D. Bose M N Eunjlal, Ba % the plaintiff to quit the premises at the 
i . H. D. N. B.C. 


4 p hi end of May 1923. 
i ooa r. B. Roy Chowdhury, for the | The defendarts, inter alia, pleaded that 


; the said letters did not amount to a con- 
JUDGMENT.—In this suit the plaint- cluded agreement to lease the said pre- 

:. iff claims. specific performance of an alleg- mises, but, in the events that have happen- 
. ed -agreement to lease certain premises ed, I have not heard the defendant's evi- 
» known as‘No. 7, Bowbazar Street, Calcutta, dence on that issue, In the course of the 
. -and, in the alternative, damages for breach trial the two letters of 19th November 1921 
of the said agreement. were tendered in evidence on behalf of the 

- It appears from the evidence that on the plaintiff. Counsel for the defendants there- 

- 19th November 1921 an interview took upon contended that if the said letters 
` place between the plaintiff and the first did not amount to a concluded agreement 
defendant, who was then the owner ofthe fora lease the plaintiff's claim must fail; 
+. said premises, as the result of which the on the other hand, if the letters were 
`. terms of the alleged azreement to lease the tendered as’ documents embodying the 
‘spaid premises were embodied in the follow- terms of a concluded agreement to let the 


~“ ing-two letters ; said premises for a term of 21 yeags as 
Calcutta, 19-11-1921, alleged, they contended that the said letters, 
No. 7 Bowbazar Street. not having been registered, were inad- 


missible under s. 2(7), 17 and 49 of the 
Registration Act. 

“Section 2(7)—‘Lease’ includes a coun- 
terpart, kabuliyat, and undertaking to culti- 
vate or occupy, and an agreement to lease.” 

“Section 17 (1)—The following documents 
shall be registered..................... 

(b) other non-testimentary instruments 


.». Babu Haridas Mullick, of 46, Hidaram 

' Banerji Lane. š 
Dear Sir, 

.. Ido hereby agree to take by our personal 

- settlement your house and premises No. 7, 

- Bowbazar Street on .a lease for 21 years 
under following terms :— . 


(1) Four thousand rupees salami. which purport or operate to create, declare, 
(2) Rent Rs. 400 per month.. assign, limit or extinguish, whether in pre- 
(3) Both taxes, owner and occupier, sent or in future, any right, title or interest, 

- should be paid by mẹ. - a. ‘whether vested or contingent of the value 
(4) Thorough repair will be done every of Rs. 100 and upwards, to oriu immeies 
five years, able property, 
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(d) Leases of immoveable property from 
year to year, or for any term exceeding 
one year, or reserving a yearly rent.” 

“Section 49.—No document required by 
s. 17 to be registered shall (a) attect any 
immoveable property comprised therein, or 
(b) confer any power to adopt, or (c) be 
received as evidence of any transaction 
affecting such property or conferring such 
power, unless it has been registered.” 

Counsel for the plaintiff urged that the 
said documents were admissible on the 
following grounds:— 

_@) That the agreement contained therein 
did not amount to a present demise of the 
said premises, or create an immediate in- 
terest therein, but merely created a right 
to obtaia a formal lease,and was within the 
exception set outin s. 17 (2) (v): 

(ii) That the documents in question were 
evidence of anagreement which was cap- 
able of being specifically performed to which 
the doctrine laid down in Walsh v. Lonsdale 
(1) applied : 

(iii) That they were not adduced as 
evidence of any transaction affecting im- 
moveable property, but as evidence of a 
personal obligation by the first defendant 
to execute a lease for the breach of which 
the plaintiff was entitled to damages. 

In support of his first contention Counsel 
for the plaintiff relied upon the decisions 
in Panchanan Basu v. Chandi Charan Misra 
(2) and Hemanta Kumari Debi v. Midnapur 
Zamindari Co. (8). In Panchanan Basu's 
case (2) Jenkins, CO. J., stated :— 

“In my opinion, the solehnama here does 
not amount to a lease within the meaning 
of cl. (d) of 8. 17 of the Registration Act. 
On a fair reading of the document, L think 
that no immediate interést was created, 
there was no present demise, and the docu- 
ment was merely an agreement to create 
a lease on a future day, the terms of which 
were to be defined by documents to be 
thereafter executed, The case, therefore, 
seems to me to fall within cl. (h) of s. 17 
of the Registration Act.” . 

; In Hemanta Kumari's case (3) Lord Buck- 
_ master observed :— 

“The Registration Act of 1908 provides 
that ‘lease includes an agreement to lease, 

(1) (1882) 21 Ch. D. 9; 52 L. J. Ch. 2; 46 L. T. 858; 
31 W. R. 109. 

(2) 6 Ind Cas. 4138; 37 C, 808; 14 C. W. N. 874. 

(3) 53 Ind. Car, ndi; 47 O. 485; 461. A, 240; 37 M. 
L. J.525; 17 ALT. J. 1117; 24 C. W. N. 177; (1920) M, 
W. N. 66; 27 M. L. T. 42; IL L. W, 301; 22 Bom, LR. 
488 (P, Oh 
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and by s. 17 enacts that leases must be 
registered, the penalty for pon-registra- 
tion being imposed by s. 49, which provides 
that, if uot registered, no document shall 
affect immoveuble property which it com- 
prises or be received as evidence of any 
transaction affecting such property. If the 
document in question can be regarded asa 
lease within the meaning of this definition 
it could not be received in evidence. Their 
Lordships are of opinion that it cannot be so 
regarded. An ‘agreement for a lease’, which 
alease is by the Statute declared to include, 
must, in their Lordships’ opinion, be a 
document which effects an actual demise 
and operates as a lease..................- Until 
the happening of that event it was impcs- 
sible to determine whether there would be 
any lease or not. Such an agreement does 
not, in their Lordships’ opinion, satisfy the 
meanin gofthephrase ‘agreement for a lease’, 
which, in the context where it occurs and 
in the Statute in which it is found, must in 
their opinion relate to some document that 
creates a present and immediate interest 
in the land.” 

It becomes necessary for the Court, there- 
fore, to determine the meaning of the term 
“present demise.” It is well-settled that 
whether an agreement amounts toa present 
demise or not depends upon the intention 
of the parties which is to be gathered from 
the language in which the agreement is 
couched. “The single question is, what 
was the intention of the parties using 
those expressions? Was it, that this agree- 
meni, should confer the legal interest ; or 
was it not in their contemplation that there 
should be another instrument to give that 
legal interest?” [Per Lord Kenyon, C. J., in 
Doe v. Ashburner (4)]. And “if the words 
of the instrument be ambiguous, we may call 
in aid the acts done under it as a clue to 
the intention of the parties” [Per Tindal, 
C. J., in Doe d. Pearson v. Ries (5).j 

Now, the term “present demise” or “actual 
demise" has a definite legal meaning, .and 
in oder to ascertain the true coustiuction 
which is tu be placed upon the term itis 
necessaly torefer to some of the cases in 
which the meaning to be attributed to the 
words `“ present demise” has been explain- 
ed. The earliest case to which 1 need 
refer is Maldon’'s case (6), in which the words 


(4) (1793) 5 T. R. 163 at p. 167; 101 E R. 93. 

(5) (1832) 8 Bing. 178 at p. 181; L M. & Scott 259; $ 
L. Je C. P. 73; 181 E. R. 309. 
~ (6) (1589) Oro. Eliz. 33; .78 E. R. 299, . 
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“vou shall havea lease of my lands in D 
for zl years, paying therefor 10 shillings 
per annuni; make a lease in writing, 
and I will seal it” were held to be.a 
good lease by parol; and that the making of 
it in writing was but forfurther assurance, 

In Baxter v. Browne (7) the agreement 
was: 

“On the 28th of November 1760, the said 
John Abrahall and Percival Lloyd entered 
into an agreement...with the defendant 
Browne, whereby they agreed (inter alia), 
‘with all convenient speed to grant a lease to 
the said Browne of, and they did thereby set 
and let to him, all that, etc.’ to hold for 21 

* years from Candlemas then next, at the rent 
of £290 per annum, payable half yearly 
to the lessors.” h 

It was held that this was a good lease in 
presenti, withan agreement to execute a 
more formal and perfect lease in future. 
In Barry v. Nugent (š) the form of agree- 
ment was: 

“Be it remembered that J. Barry hath 
set and by these presents doth demise, etc., 
unto R. I. etc. for 21 years to commence the 
oth May or lst November, whichever first 


happens after the said F. B. recovers the. 


said land from M.O. The said R. F. co- 
venanting and agreeing on the foregoing 
conditions to pay J. B. £ 110 yearly and 
every year during the said term, etc leases 
with power of distress, and clauses for 
re-entering, and all other clauses usual be- 
tween landlord and tenant, to be drawn and 
signed at the request of either party as 
soon as J. B. recovers the said lands from 
M. O., ete.” 

The Court held that the document operat- 
ed as a present demise, as did the Court of 
King’s Bench in Poole v. Bentley (9) in 
which the agreement in suit was contained 
in a “Memorandum of an agreement this 
12th of June 1806 between J. Poole and P. 
Bentley. The said J. Poole hereby agrees 
to let unto thesaid P. Bentley, and the said 
P. Bentley agrees to take of the said J. 
Poole, all that piece of land (describing it) 
for the term of 61 years from Ladyday 
next, at the yearly rent of £120 free 
and clear of all taxes ete., the said rent to 
be paid quarterly, the first quarter's rent 
within 15 days after Michaelmas 1307., And 
that for and in consideration of a lease to 
be granted by .the said J, Poole for the 

7) (1775) 2 Black W 973; 96 E R. 573: 


` (8) (1782) 3 Dougl. 179; 99 E. R. 601. 
(9) (1810) 12 Bast 168; 104 E, R. 66. 
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said term of years, the said P. Bentely agrees, 
within the space of four years from the 
date hereof, to expend and lay out in five or 
more houses of a third rate or class of 
building £ 2,000: and the said J. Poole 
agrees to grant a lease or leases of the said 
land and premises as soonas the said five 
houses are covered in: and the said P. 
Bentley agrees to take such lease or 
leases, and to execute a counter-part or 
counter-parts thereof. This agreement to 
be considered binding till one fully prepar- 
ed can be produced.” 

Lord Ellenborough, ©. J., observed :— 

“The rule to be collected from all the 
cases is, that the intention of the parties, 
as declared by the words of the instrument, 
must govern the construction: and here 
their intention appears to have been, that 
the tenant, who was to expend so much 
capital upon the premises within the first 
four years of the term, should have a pre- 
sent legal interest in the term, which was 
to be binding upon both parties: though 
when a certain progress was made in the 
buildings, a more formal lease or leases, in 
which perhaps the premises might be more 
particularly described for the convenience 


` of underletting or assigning, might be exe- 


cuted.” 

In Doe v. Groves (10) where by an instru- 
ment dated 7th March 17938 A agreed to let 
to B certain premises from the 5th April 
1798 it was held that the words amounted 
to a present demise. Lord Ellenborough, C. 
J., observed :— 

“Tf by the terms of this agreement it had 
been provided that there should be no 
entry until a lease was executed, I should 
have had considerable doubts, Butas the 
case stands it does appear to me that the 
instrument must be considered as a pre- 
sent lease from the 5th of April 1798. From 
that period it has the operation of a demfse, 
not depending upon the contingency of the 
party’s granting a future lease, which was 
a stipulation only for the better security of 
the lessee. ‘It falls, therefore, within the 
case of Poole v. Bentley (9): and in Barry 
v. Nugent (8) the Court thought, notwith- 
standing it was agreed that leases with the 


-usual clauses were to be drawn, that sueh 


a stipulation did not affect the words. of 
present demise, Here the lessee might 
never have the benelit of an executed lease; 
in the interim, therefore, this was an agres- 


(10) (1812) 15 Hast 244; 104 E, R837,“ 
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“Bosanquet, J., added :—“The question is, 
` ‘whether it was the intention of these par- 
., flea that the lessor of the plaintiff should 
, bake an immediate interest, or wait till the 
_- execution of a future lease. However desir- 
; able it may be to find some certain criterion 
;. for ascertaining the intention of parties 
"upon such occasions, the difference between 
instruments is so great that none such has 
# yet” been discovered. The stipulation to 


grant a future lease has been considered ` 


_ insufficient for that purpose, for though a 
;, Gircumstance to be looked at, it. is of 
< Utself inconclusive, 


| looking at the whole of this instrument, it 
“appears tome that it was not intended to 
> give an immediate right to the party to be 
~ from that moment and before the execu- 
` tion of any lease, a tenant from a future day, 
‘but that the true construction of the instru- 


““ment is, an agreement between the parties 


fia) igus) pa W469; 18 Led 
R. 1279; 67 R. R. 402, 5 
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because you cannot give effegt to the signa- 
ture, unless by supposing that there is an 
implied agreement to demise, besides the 
express words by which the tenant agrees to 
take......... It appears to me, therefore, that 
there is an obvious distinction between the 
two cases, and that, upon the whole, this 
instrument is notan agreement of demise, 
but it is an agreement that there shall be, 
under certain circumstances, at some future 
time, if certain things be done, a demise; it 


“isan agreement between the parties, the 


terms of which, undoubtedly, were to regu- 
late the future tenancy, ifa future tenancy 
‘should exist.” i 

See also per Sargent, C. J., in Purmanand- 
das Jiwandas v. Dharsey Virji (13). 

Now, I do not intend in this case to con- 
sider the terms which an agreement must 
contain in order to come within s. 17 (2) (v) 
of the Registration Act, but, in my opinion, 
such an agreement must at least be one 
under which the parties have agreed upon 
the terms which are to be included in the 
formal document by which, ifand when it 
is executed, a transfer of an interest in the 


` premises will be effected. Otherwise the 


alleged agreement will amount merely toa 
contract to enterinto a contract as to the 
terms of which lattercontract the parties are 
not already agreed. Such an agreement is not 


` known to the law: see per Parker, J., in Von 


Hatzfeldt Wildenburg v. Alexander (14) and 
Lord Stendale, M. R., in Rossdale v. Denny 
(15). It isnot necessary for me, however, 
to embark upon a discussion of the mean- 
ing of this sub-section, because, having re- 
gard to the language used in the letters, I 
am clearly of opinion that the terms of the ` 
agreement therein contained amounted to a 
present demise of the said premises. In my 
judgment alease of the premises was there- 
by created, although ‘Sf there be words of 
present demise, it is immaterial whether 
the instrument be called a lease, an agree- 
ment, or a memorandum of agreement " [per 
Park, J., in Doe d. Pearson v. Ries (5) at 
page 184*]. 

The defendants contended that the words 
“all terms will be settled on the agreement” 
indicate that the matter was still in the 


"stage of negotiation, and that on to the 
"19th November 1921 the parties had not 


(13) 10 B. 101; 5 Ind. Dee. (x. s.) 453. a 
(14) (1912) 1 Ch. 284 at p. 283; 81 L. J. Ch. 184; 105 
. T. 434, 3 

(45) (1921) 1 Ch. 57 at p. 60; 90 L. J. Oh. 204; 174 L. 
T. 294; 65 S. J. 59; 37 T. L. R. 45. 
Pags of (1882) 8 Bing. 1 Kd] 
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agreed as to what the terms of the lease 
should be. If.that contention were held to 
be ‘sound, and no concluded agreement for 


a lease had been arrived at, the plaintiff's . 


case must fail. But, having regard to the 
language that was used, I am of opinion that 


the parties intended’ that the two letters _ 


should transfer to the plaintiff an immediate 
interest inthe premises, and that if a formal 
leasé were to be executed the further docu- 
ment ‘should be settled on the terms set 
out in the plaintiff's letter, and would only 
be executed by way of further assurance. 


Mr. Bagram, in support of his contention 
that the letters were admissible, relied upon 
the. decision of Mr. Justice Fletcher in 
Satyendra Nath Bosev. Anil Chandra Ghosh 
(16) and urged that as the term was to com- 

‘mence ona date subsequent to that upon 
which the agreement was made it was nota 
present demise. In the course of his judg- 
ment Fletcher, J., observed :— . 

“The agreement is dated the 16th Septem- 
ber 1906 and provides for'the grant of a 
lease tothe plaintiff for a period of five 
years commencing from the next day, i.e., 
lst Assin 1313, B. 6. On the day that the 
agreement was executed it was, not to 
operate, nor could it have operated, as a 
persent demise to the plaintiff; and the 
agreement also provides that the plaintiff 
should get ‘proper kabuliyat registered at 
his own costs soon. ” 

I regret that I am unable to acquiesce in 
the reasoning upon which that decision 
appears tobe based. Itis clear from the 
decisions to which Ihave referred that, al- 
though the termis to commence ata future 
date or a formal document is to be execut- 
ed; it does not necessarily follow that the 
agreement, will not operate as a present 
demise of the premises. With all due 
deference Mr, Justice Fletcher appears to 
have proceeded upon a mistaken view of the 
meaning whichis to be attributed to the 
termi “present demise", and to have based 
his conclusion on unsound premises. Neither 
in Hemanta Kumari Debi's case (3) nor in 
Panchanan Bose's case(2) could the agreement 
in suit on any reasonable interpretation of 
its terms be regarded as a present demise. 
But itis to be observed that Lord Buck- 
master stated that “if the document in 
question can be regarded as a lease within 
the meaning of this definition, it could not 


(16) 5 Ind, Cas, 38; 14 O. W. N. 65, 


‘RAMJOO MAHOMED V, 


` Canning 
Katyani Debi (17) which wasan appeal in ` 
a suit for enhancement of rent, Mr. Ameer , 
Ali, in delivering the judgment of the Privy 

` Council, observed ;:— ce 
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be received in evidence.” In the. Port 
and Land Improvement Go. v. 


“In. support of her contention that the 


tenure then created was non-enhancible, the, 


defendant produced a memorandum execut- 
ed by Eduljee Cowasjee, which she alleged 
set out the terms of the contract. To the re- 
ception in evidence of this memorandum 
the plaintiff company objected, contending 
that, as it was unregistered, it was inadmissi~ 
ble under ss. 17 and 47 of the Indian Regis- 
tration Act. The Subordinate Judge over- 
ruled the objection holding that it was 
neither a lease nor an agreement for a lease, 
but only a memorandum relating toa pæ- 
vious and completed transaction by which 
the tenure-holders had obtained possession 
of the lands. The learned Judges of the 
High Court take the same view. Their 
Lordships are: unable to concur with the 
judgment of the High Court on this point 
in faceof the admission by Ramtrahi Chakra- 


- varti, one of the tenure-holders, that he got 


into possession under the memorandum, 
which he regards as his lease. Being un- 
registered, it is inadmissible in evidence, 
and no effect can be given to it.” 

See also Purmananddas Jiwandas v. 
Dharsey Virji (13), Narayanan Chetty v. 
Muthiah Servai (18), Durga Prasad Singh 
v. Rajendra Narain Bagehi (19), Nanak 
Chand v. Muhammad Zahur-ud-Din (20). 


I hold, therefore, that the agreement con- 
tained in the two letters of the 19th Novem- 
ber 1921 amounted toa present demise of 
the said premises, and created an immedi- 
ate interest therein. The two letters have 
not been registered, and, therefore, are in- 
admissible as evidence by reason of the? 
provisions of s. 49 of the Registration Act. 

The plaintiff further contended that, in- 
asmuch as the agreement was contained in 
more documents than one, none of the docu- 
ments need have been registered. In my 
opinion there is no substance in this conten- 
tion. In Port Canning Land, Investment, 


(17) 58 Ind. Cas. 522; 24 O. W.N. 369; 37M, L. J. 
578; 17 A. L. J. 1061; 1 U. P L. R. (P. C.) 91; (1926) 
M. W. N. 160; 11 L. W. 296 (P. C). 

(18) 8 Ind. Cas. 520; 35 M. 63; 9 M. L. T. 142; 21 M. 
L. J. 44; (1910) M. W. N. 743. 

(19) 4 Ind. Cas, 713: 37 0. 293; 10 C. L. J. 570. 

(20) 73 Ind. Cas. 927; 4. 44; 5 L, L. J 257; (1924) 
A, L R. (L.y 27. 
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Montague E. Smith, in delivering the judg- 
ment of the Privy Council, observed :— 

“A question was raised, whether the letters 
did not form an agreement which should 
have been registered under the Indian Regis- 
tration Act; but their Lordships think that 
the High Court was perfectly right in hold- 
ing that the letters did not require registra- 
tion. They do not amount toa lease or an 
agreement for a lease, but are evidence of a 
contract of a special character, not coming 
within any of the definitions found in the 
Registration Act.” - 

I gather from that judgment that if the 
documents in question had come within the 
provisions. of the Registration Act their 
Lordships would have held that it was 
incumbent upon the party producing them 
to prove that they had been duly registered; 
see also Boyd v. Kreig (22) and Morgan v. 
- Fernandez (23). 

It is conceded by learned Counsel on be- 
half of the plaintiff that if these documents 
are inadmissible in evidence itis not open 
to him to adduce oral evidence of the terms 
of the said agreement by reason ofs. Yl of 
the: Evidence Act. Counsel further con- 
tended that the documents in suit were not 
tendered as evidence of any transaction 
affecting the premises. But, in my opinion, 
it is soclear that anagreement which creates 
an immediate interest in immoveable pro- 
perty “affects” such property within s. 49 
ofthe Registration Act, that [donot think 
it necessary to discuss the plaintifi’s conten- 
tion to the contrary. It is, think, enough 
that I should mention that such a conten- 
tion was raised: See Narayanan Chetty v. 
Muthiah Servai (18). Indeed, it can only be 
on the assumption that the premises in suit 
were affected by the agreement that the 
plaintifis impleaded the Nan defendants 
who are assignees of the reversion from the 
lst defendant. Counsel for the plaintiff 
then contended that the equitable doctrine 
propounded by Jessel, M. R. in Walsh: v. 
Lonsdale (1) formed part of the lawin India, 
and that even if the documents in question 
were inadmissible as evidence of a present 
demise under s. 49, these documents were 
admissi.le as evidence of the terms of an 
agreement which was capable of being 


(21) 1I. A. 124 at p. 143; 21 W.R. 315; 3 Sar. P, C. J. 
359(P.C). 

(92) 17-0. 548; 8 Ind. Dec. (x. s.) 905. 

(23) 33 Ind, Cas. 439; 30M. L. J.519; 3 L, W, 370; 
-1916) 1 M. W. N. 373; 19 M. L. T. 3772,, 
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specifically performed to the same effect 
under which agreement the plaintiff was in 
possession of tue premises; See Bibi Jawa- 
kir Kumari v. Chatterput Singh (24), Bur- 
jorji Cursetji Punthakı v. Muncherj Kuverjt 
(25), Nemui Charan Dhabal v. kokil Bag 
(26), Kedur Nath Joypooria v. Poorasundurt 
Dasi (27), Syam Kishore De v. Umesh Chan- 
dra Bhattacharjee (28). Now, it is unneces- 
sa1y in this case to discuss to what extent 
the doctrine of Walsh v. Lonsdale (1) can 
be held to apply to a transaction relating to 
land in India. I am inclined to agree with 
Wallis, U. J., that the words “agreement to 
lease” which were included in the definition 
ofa lease at least so far back asthe Regis- 
tration Act of 1866, long before the enact- 
ment of the Transfer of Property Act, were 
intended to guard against the possibility 
that the: Courts in India might otherwise 
extend the same degree of recognition to 
agreeménts to lease that is extended to them 
pursuant to equitable principles in Eng- 
land: per Wallis, C. J., in Swaminadha Mu- 
daliar v. Kamaswami Mudaliar (29). But 
in this case the matter does not arise for 
consideration. I am clearly of opinion, how- 
ever, thatan unregistered document inad- 
missible under s. 49 cannot be admitted as 
evidence to prove the terms of an agree- 
ment to the same effect in circumstances to 
which the doctrine of Walsh v. Lonsdale 
(1) may be applicable. Iagree with the 
argument of Dr. Rash Behary Ghose in the 
case of Nemai Charan Dhabal v. Kokil Bag 
(26) “that the case is really one in which the 
plaintiff is endeavouring to evade the opera- 
tion of the Registration Law, and by falling 
back upon a pretended anterior oral agiee- 
ment to use and give effect to two docu- 
ments, which, if they exist, cannot be receiv- 
ed in evidence, and which, if they could be 
received in evidence, could not legally, 
being unregistered take effect as against 
registered documents relating to the same 
property”. In the case of Sanjib Chandra 
Sanyal v. Santosh Kumar Lahiri (30), Mr. 


(24) 2 C. L. J. 343. : 

(25) 5 B. 145; 3 Ind. Dec. (N. s.) 96. 

(26) 6 0.534; 7 C. L. R. 487; 3 Shome L. R. 252; 3 
Ind. De. (N. 5.) 347. ' 

(27) 6 Ind. Cas 634; 11 C. L. J. 548. 
(28) 55 Ind. Cas. 154; 24 C. W. N. 463; 310. L-J. 
75. ST 

(29) 62 Ind. Cas. 354; 44 M. 399 at p. 402; 40 M. IJ. 
161; 131. W. 327; (1921) M. W. N. 145; 29 M. L. T. 
152. 

(30) 69Ind. Cas. 877; 49 C, 507 at p, 522; 260. W, 
N. 329; (1922) A. 1. R. (C.) 486. 
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Justice Rankin observed that “the decisions 
of the Judirial Committee in the case of 
Hemanta Kumari Debt v. Midnapore Zemin- 
dari Uo. (3) and Port Canning and Land 
Improvement Co, v. Katyani Debi (17) make 
it impossible for me to hold that the agree- 
ment in this case can be put in evidence or 
thatits terms ean be specifically enforced. 
It I admit the document at all, ıt seems to 
me that I would be receiving it as evidence 
ofa transaction affecting the property. If 
upon its true construction, it is meant to 
take effect as a present demise, I cannot 
treat it as something else or as evidence of 
a transaction different from this in nature 
and so avoid the Statute. My opinion is 
that against the prohibition of the Statute 
no estoppel avails and that there is nothing 
in Walsh v. Lonsdale (1) or the cases under 
the Statute of Frauds to cover the plaintiff 
inthis case”. Jam of the same opinion; see | 
.also Ulfatunnissa v. Hosain Khan (31) and 
Narayanan Chetty v. Muthtah Servai (18). 
Counsel further contended that at any rate 
the letters were admissible as evidence of 
an agreement to granta lease for the breach 
of which the plaintiff seeks to recover 
damages. He urged that in such circum- 
stances the document would not be adduced 
as evidence of a transaction alfecting the 
premises, but as evidence of an agreement 
under which the defendant contracted a 
personal obligation to grant a Jease. In 
support of this contantion Counsel referred 
to.the case of. Rajah of Venkatagiri v. 
Narayana Reddi (32). This was a decision 
of the Full Bench, aid was cited with ap-, 
proval by Fletcher, J. in Sutyendra’s case 
(16) and by Mookerjee, J., in Hemanta 
Kumari Debi's case (53). Tnis. case, no 
doubt, supports the view which Ovunsel 
for the plaintiff urged upon me. ‘The 
suit was brought to recover damages 
for breach ofan agreement to lease certain 
- premises to the plaintilf, andia support of 
his claim for damages certain documents 
were tendered forthe purpose of proving 
a personal obligation to grant a lease which 
the defendant had undertaken. Among 
the documents which were tendered were 
documents which affected the property 
within. the meaning of s. 49 and were, 


(31) 90. 520; 190. I. RI 299; 4 Ind. Dec. (N. s.) 
995. 

(32) 17 M. 456; 4 M. LIJ. 198;-6 Ind. Dee. (x. s.) 
316 < l 


(33) 23 Ind? Gas, 379; 19 C. W. N, 47 at pe35l; 22 
0, la J, 44, £ E as i 
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therefore, inadmissible as evidence of a 
transaction affecting the piemises. The 
Full Bench held that such documents were 
admissible in evidence in order to give 
elfext to the agreement into which the de- 


tendant had entered with the plaintiff: “The 


other unregistered documents that have 
been put in showing the terms of the lease, 
have not been put ia to enforce the lease, in 
which case they would not have been admis- 
sible as evidence as they would have been 
evidence of a transaction affecting immove- 
able property, but they must be deemed to 
have been put in simply as evidence of 
the character of the breach of agreement 
by the defendant, and asa basis for calculat- 
ing the measure of damages, neither of 
which things can, in the least, affect the 
land lying in the village of Valarfaid.” 
In my opinion, with all respect to the 
learned Judges who were parties to that 
decision, the reasoning upon which it is 
based cannot be reconciled with the ratio 
decidendi of the later Full Bench decision 
of the Madras High Court in Narayanan 
Chetty’s case (18). I apprehend’ that 
the meaning which the Full Court 
attributed to the provisions ofs. 49 in Rajah 
of Venkatagiri v. Narayana Reddi (32) is in 
conflict with the construction which consist- 
ently has been placed upons.49 by the 
High Courts of India for over 50 years. 
Upon the principle of stare decisis I should 
not be disposed to re-agitate the meaning 
which is to be attributed to the language 
used in s. 49, even if I were at liberty to 
do so, and regarded the prevailing opinion 
as being inaccurate: see Achoo Bayamah v. 
Dhany Ram (34), Stri Seshathri Ayyengar 
v, Sankara Ayen (35), Guduri Jagannadhan 
v. kapaka Ramonna (36), Woodoy Chand 
Jana v. Mundul (37), Luchmeepat Singh 
Doogur v. Mirza Khyrat Ali (33), Raju 
Balu v. Krishnarav kamchandra (33), War- 
ten v. Sheo Ram Lal (40), Mattongeney Dossee 
v. Ramnarain Sadkhan (41), iKrishto Lall 
Ghose v. Bonamalee Roy (42), Venkathayudu 


(34) 4 M. H. C. R. 378 at p. 379. 
(35) 7 M. H. = R. 296.. 


C. 348. 
(37) 9 W. R. 111, 
: . B. 11; 4 B. L. R. F. B. 18. 
(30 2 B. 273; 2 Ind. Jur. 762; 1 Ind. Dee. (N. 8.) 


607. 
(49) 4 A. 232; A, W, Ñ. (1882) 18; 2 Ind. Dec. (x. s.) 


858. 
(41) 4 0. 83; 2 O. L. R. 428; 2 Ind. Dec, (N. s.) 54. 


sae 90. 611;5 Gj Lagk, 48542 Ind, Dec. (x, 8} 
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v. Papi Reddi (43), Hurjivan Virji v. Jam- 
setji Nawrdji (44), Purmanandhas Jiwandas 
v. Dharsey Virji (13), Ulfatunnissa v. 
Hosain Khan (31), Narayanan Chetty v. 
Muthiah Servai (18), and Streeramulu 
Naidu v. Ramaswami Mudaliar (45). The 
Full Bench decision of the Madras High 
Court in Swaminadha Mudaliar v. Rama- 
swami Mudaliar (29) is not an authority in 
the plaintiff's favour, for the decision in that 
case turned upon whether the document 
tendered in evidence was to be regarded as 
a present demise or not and Wallis, C. J., 
stated that “ifthe Court determined. that 
question in the affirmative, we. are still 
bound by the decision in Narayanan 
Chetty's case (18).” 

The case of Konduri Srinivasa Charyulu 
v. Gottumukkala Venkatarajw (46), in my 
opinion, was wrongly decided, and must be 
taken to have been overruled by the Full 
Bench in Narayanan Chetty’s case (18). 
It is not inapposite in this connection 
torefer to the manner.in which a change 
was made in the language ofs.49 of the 
Registration Act of 1863 hy the amending 
Act of 1871. Section 49 of the Act of 1866 
ran as follows:— 

“No instrument required bys. 17 to be 
registéred shall be received in evidence in 
any civil proceeding in any Court, or shall 
be acted upon by any public servant as 
defined inthe Indian Penal Code, or shall 
affect any property comprised therein, un- 
less it shall have been registered in accord- 
ance with the provisions of this Act.” 

Now, to the decisions in Vellaya Pad- 
yachy v. Moorthy Padyachy (47) and in 
Achoo Bayamah v. Dhany Ram (34) 
Scotland, C. J., was a party, and in a dissent- 
ing judgment in the latter case his Lord- 
ship observed “that it appears to me that 
s. 49 should be read as if it had expressly 
said that,no instrument should be received 
in evidence, etc., for any of the purposes 
specified in s. 17 unless registered. Upon 
this. construction it is that I consideritin 
accordance with the intention of the Legis- 
lature to hold that an instrument which 
has the two-fold operation of a simple 
contract or bond to pay a debt and a col- 
lateral mortgage security for the debt, as 
well as an instrument which purports to 


9 B. 63; 5 Ind. Dec. (N. 8.)°42. 
42 Ind. Cas. 948; 33 M. L. J. 596, 
17 M.L. J. 218 


(47) 4M. H. ©. R. 174. 


(i 8 M. 182; 3 Ind. Dee. (x. s.) 126. 
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be an assignment of such contract and. 
security, is admissible in evidence forthe ` 
purpose of proving the separate liability - 
under the simple contract in respect of 
which registration was not required by 
s. 17;” and in the same year Peacock, ©. J., 
in the case of Luchmeeput Singh Doogur 
v. Mirza Khyrat Ali (38) said “we are of: 
opinion that the document is admissible 
asa bond, simply for the purpose of en- 
forcing against the obligor personally the 
payment of the money secured by it; but 
that, without registration, it is not admissible | 
as evidence to prove that the obligee was 
entitled to the security of the land. There 
are many cases under the Stamp Law, 
which enacts that documents are not to be 
admitted in evidence unless they are stamp- 
ed, in which such documents have been 
admitted for collateral purposes.” In con- 
sequence of these two judgments, [see 
Gudurt Jagannadham v. Rapaka Romanna 
(36)] s. 49 was amended in 1871 so that the 
language should be that which is now 
found ins. 49 of the Registration Act of 1908. 
In 1878 the meaning to be attributed to 
8.49 of the Act of 1871 fell for determina- . 
tion in the case of Mattongeney Dossee v. ` 
Ramnarain Sadkhan (41). In the course 

of the argument of. Mr. W. C. Bonnerjee 

learned Counsel referred to the passage in 
the judgment of Peacock, O. J., to which 
I have adverted, upon which Garth, O. J., 
observed:—‘But in the case you have cited, 
the document was divisible in its nature, 

consisting partly of a bond, and partly of a 

mortgage; the loan and pledge cannot be- 
separated in the document before us.” 
In the course of his judgment the learned 

Chief Justice stated “the Court, [thatis, | 
in Luchmeeput Singh Doogur v. Mirza | 
Khyrat Ali (38)] seems to have considered 

that the general words ‘no document shall 
be received in any Civil Court’ ought not 
to be read in their widest sense, but only 
as rendering the document inadmissible 
in evidence for the purpose of affecting the 
‘mortgaged property. The words of the 
present Act are different. Section 49 cays, 
that ‘no document required by s. 17 to be 
registered shall (without being registered) 
be received as evidence of any transaction . 
affecting any immoveable property com- 
prised therein,’ Now, in this case, the 
document is not divisible. It discloses 
one transaction only, and: that the transac- 
tion whigh the plaintiff must necessarily 
prove for the purpose of making out 
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his case _._. the transaction was single 
and indivisible, and we think it is im- 
possible to say, having regard to the words 
of s, 49, that the instrument was admissi- 
ble in evidence for the purpose of proving 
that transaction.” In my opinion, the true 
interpretation to be placed under s. 49 is 
set out in the judgment of Muttusami 
Ayyer, J., in Sambayya v, Gangayya (48) in 
which his Lordship stated that “the test, 
therefore, is whether the transaction evi- 
denced by the particular instrument is 
single and indivisible, or whether it really 
evidences two transactions which can be 
severed from each other, the one as creating 
an independent personal obligation, and 
the other as merely strengthening it by 
adding a right to proceed against immove- 
able property. But it should beremember- 
ed that it is not enough that there is an 
obligation to pay a sum of money, but that 
it is also necessary that the obligation 
should ‘have independent existence, and be 
in no way contingent or conditional on the 
breach of some obligation relating to im- 
moveable property created by the same 
instrument, for the contingency or the con- 
‘dition and the obligation would then be 
parts of one indivisible transaction.” Mr 


Bagram upon the assumption that the law’ 


. was correctly stated by Ayyer, J., urged 
that upon the true construction of the 
letters of the 19th November, the words 
“all terms will be settled upon the agree- 
ment” amourited to an independent personal 
obligation undertaken by the first defend- 
ant to execute aleasein his favour. But 
these words standing by themselves are al- 
together too vague and indefinite to bear any 
intelligible meaning. In order to prove 


the contract for the breach of which the. 


claim for damages is preferred the plaintiff 
: must needs prove that a valid agreement 
to lease on the terms set out in the two 
letters was concluded between the parties; 
otherwise, ex concessis his claim must fail. 
Bat to admit the letters for that purpose 
would be to receive them as evidence of a 
transaction which, in my judgment, affects 
immoveable property, and to do so would 
be to act in direct violation of the pro- 
visions of s. 49. The matter, however, 
doesnot rest there, for assuming that it 
were to be open to the defendant to adduce 
in evidence the two letters of the 19th 
November, Iask myself what is the breach 


| (48) 13 M. 308; 4 Ind. Dec, (N. s.) 926. 


RAMJOO MAHOMED V, HAKIDAS MULLIOK. 


329 


of the agreement therein contained ‘of 
whichthe plaintiff complains. If the plaint- 
iff claims damages upon the ground that 
the defendant has failed to grant hima 
lease, the answer is that the terms of the 
documents amount to a lease. If his com- 
plaint is that the defendant has refused or 
neglected to execute a formal document of 
demise, the answer is that no such decu- 
ment has been tendered to the defendant 
for signature, and that a formal document, 
would possess no more potency or validity 
than the two letters the terms of which 
must needs be embodied therein. If the 
plaintiff contends that the breach of the 
agreement upon which his claim to dam- 
ages is founded is that the defendant has 
failed to register the two documents or a 
formal document to the same effect, the 
answer is that the defendant undertook no 
such obligation[see Hurjian Virji’s case (44) 
and s, 32 of the Registration Act]. Further, 
inasmuch as the . plaintiff himself was 
entitled and in aposition to obtain registra- 
tion of thelease contained in the two dc- 
cuments of the 19th November, and never- 
theless elected not to do so, what damages 
has he suffered by any act or omission in 
that behalf on the part of the defendant? 
Any damage which he suffered by reason 
of the non-registration of the said documents 
would appear to be the result of his own 
negligence, and any loss which thereby 
may have accrued to him is due to his own 
default. 

Lastly, it is contended that, inasmuch as 
the defendant No. 1 admitted in his written 
statement thatthe letters in question were 
executed, the plaintiff is entitled to specific 
performance of the agreement therein con- 
tained, or to such other relief as in the 
circumstances may be meet and just, with- 
out tendering the documents as evidences 
or proving the terms of the said agree- 
ment. In para. 6 of the plaint it is alleged 
that “on the 19th November 1921 the plaint- 
iff wrote and addressed a letter to the 
first defendant whereby he agreed to take 
a lease of the said premises for 21 years 
upon payment of a salami of Rs. 4,000, 
and a monthly rent of Rs. 400 increasing 
by Rs. 25 per month per every seven years of 
thesaid period of lease both owner's and 
oceupier’s share of the rates and taxes pay- 
able tothe Corporation being payable by 
the plaintiff, thorough repairs to be execut- 
ed in respect of the said premises every 
five years, such lease to commence from Ist 
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December 1921. The first defendant on the 
l1Yth November 1921 wrote and addressed 
a letter to the plaintiff whereby he confirm- 
“ed all terms which were contained in the 
aforesaid letter of the plaintiff of even date 
to the said first’ defendant.” The alleged 
admission is contained in para, 2 of the 
written statement which runs as follows: 
“This defendant admits having received the 
letter dated 19th November 1921 written by 
the plaintiff as also"having written a reply 
on the same date to the plaintiff but as 
. to the contents and anything therein con- 
tained, this defendant will refer to the 
original letters when produced.” In my 
‘ opinion, all that the defendant admitted 
in para. 2 of the written statement was the 
exegution of one lelter and the receipt of 
another on the 19th November 1921. He did 
mot admit the contents of the letters, or 
that the same were stated correctly ‘in 
para. 6 ofthe plaint. On the contrary he 
required the plaintiff to produce the do- 
cuments if he desired to prove or establish 
the contents thereof. The admission to be 
- found in para. 2 ofthe written statement 
does not, in my opinion, entitle the plaintiff 
to. claim any relief inthe premises without 
adducing in evidence the documents in 
question: See Burjorji Cursetji Panthakt 
v. Muncherji Kuverji (25), Venkatrayudu 
v. Papi Reddi (43), Sambayya v. Gangayya 
(48), Bisheshar Lal v. Bhuri (49). 

in these circumstances it becomes. un- 
necessary forme to consider whether, and 
if so, on what conditions, the plaintiff 
would be entitled to adduce such -letters 
in evidence having regard to the provisions 
of the Stamp Act. | 

For the above reasons, in my opinion, 
the suit fails, and must be dismissed with 
costs on scale No. 2. 

Z. K 


% K. Suit dismissed. 
(49) 55 Ind. Cas. 
147. 
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of Property Act (IV of 1882), s. 8—Construction of 
docum2nt—-Sale or mortgage -Contingent sale—Circum- 
stances surrounding transaction, whether can be con- 
sidered—Consideration, inadequacy of, effect of. ` 

Plaintiff borrowed Rs. 1U0 from the defendant and 
executed a deed in favour of the defendant which was 
described as a sale-deed and which recited that the 
plaintiff had borrowed the money and promised to re- 
pay it within two months together with interest and 
that ifhe failed to re-pay it during the stipulated 
time, then certain property belonging to him would 
be considered to have been sold to the defendant in 
full satisfaction of the amount due and that no right 
or interest in that property would remain to the 
plaintiff : | 

Held, that the deed executed by the plaintiff evi- 
denced a contingent sale of the kind contemplated in 
Ch. LIT of the Contract Act, that is to say, it operated 


- as an actual sale subject to the condition that it was 


not enforesable if the plaintiff paid a certain sum 
within a certain time; if he made that payment the 
sale would be void under s. 35 of the Contract Act: 
ifhe did not make that payment the sale would 
become enforceable under that section. [p. 333, col. 2.] 
For the purpose of determining the question whe- 
ther a document isa deed of mortgage ora deed of 
sale the Court must consider the terms of the docu- 
ment itself and the surrounding circumstances, so far 
as:they appear in evidence and are relevant, in order 
to determine whether the real intention of the parties 
in executing the document was to enter intoa mort- 
gage transaction or a sale transaction. One of the 
main tests in considering the question is the relation 
of the consideration mentioned in the document to the 
real value of the property transferred. Ifthe former 
sum is grossly inadequate then it affords an indica- 
tion thatthe vendor did not intend to sell the land 
out and out. ` But before this view can be taken there 
must be reliable ground for holding that there has 
been an inadequacy of price. [p. 331, cols. 1 & 2.] 
Second appeal from tne decision of the 
District Judge, Belgaum, in Appeal No. 182 
of 1922, reversing that of the Subordinate 
Judge, at Belgaum, in Civil Suit No. 301 
of 1920. 
Mr. G. N. Thakor, (with him Mr. Nilkant 
Atmaram), for the Appellant. . . Sot 
Messrs. A. G. Desai and D. R. Manerikar, 
for the Respondents. : : 
JUDGMENT. | f 
Fawcett, J.—The only point that 
arises in this second appeal is whether the 
lower Appellate Court has erred in holding 
that the document Ex. 50 was a sale, 
and not a mortgage, transaction. In tak- 
ing this view it differed from the Trial 
Court which held the document to bea 
mortgage that could be redeemed by the 
plaintiff, who brought thissuit for redemp- 
tion within sixty years from the date of 
the document. The document has been 
translated in the judgment of the Trial 
Court as follows:—- Bead i 
“We have borrowed from you the sum 
of Rs. 100 (in words Rs. one hundred) for 
our necessity. Be it so. The rate of 


N 


E 
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interest agreed on this is half-an-anna per 
rupee per mensem, Be it so. Now the 
period to re- pay the same is lxed to be 
within two months from to-day, during 
which period wesiall re-pay you the afore- 
said principal and the interest also aud 
we shall take back this deed. If for any 
reason we fail to pay the amount during 
the stipulated time, then in licu of the 
afuresaid sum, the Government land Sur- 
vey No. 93, 5 acres 21 gunthas assessed at 
Rs. 12, together wilh the pimpal tree 
standing in my khata, is sold to you for 
the aforesaid amount in full satisfaction. 
Be it so. Accordingly you should occupy 
and use the land and go on paying the 
Government assessment. No right, title and 
interest in the said land remains to me. 
We shall give a rajinama to Government 
and get the khata of the land transferred 
from my name to that of yours. We shall 
not fail therein. This sale-deed is, there- 
fore, executed while in sound state of mind. 

Signed on 17th February 1894 of the 
Christian Era Shake 1785 Rudhirodgari- 
nam Samvatsara Magh Shudh 10th Mark of 
Havappa Bin Umana Advexkar.” 

It is to be remarked that the words in 
this document translated as “is sold to you” 
do not give full force to the words in the 
vernacular, which contain the word “Lag- 
chat.” This has the meaning of an “abso- 
lute” sale, as noted by the translator in the 
translation that has been prepared for the 
purpose of this appeal. On its face, there- 
fore, the dosumentis one by which, in the 
event of the executant Huvappa not pay- 
ing the sum of Rs. 100, with interest at the 
rate mentioned in the document, within 
two months from the date of the document, 
the land meutioned in it was absolutely 
sold to Nageshappa Naik. The document 
has the heading “sale deed” and in its 
concluding sentence itis also referred to 
asa sale-deed. It has also been pointed 
out that the stamp paid on the document 
is one that was correct for a sale-deed 
under the Indian Stamp Act then in force 


deed or an agreement tosell only required 
~\asiamp ofannas eight. But the appellant's 
Cou is, of course, correct in saying that, 
the above considerations are not in them- 
selves conclusive; and although we haveto 
give them due weight, the main thing we 
have to consider is “the terms of the docu- 
ment itself and the surrounding “circum- 
stances so far as they appear in evidence 


viz, Act X of 1862, whereas a mortgage-- 
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and are relevant, in order to determine 
whether the real intention of the parties 
in executing this document was to enter 
into a morigage transaction or a sale trans- 
action. 

Tnere are two considerations, which are 
relied upon by the Subordinate Judge 
in his judgment as indicating that the 
document evidences a mortgage and not 
a sale, that can first be disposed of. The 
first of these is that, as the land is describ- 
ed inthe document as assessed at Rs, 12, 
it might reasonably be expected to bring 
in an income of Rs. 40 to 50, and it would 
be absurd to suppose that such land would 
be sold for Rs, 100 only. It is, of course, 
true that one of the main tests in considering 
a question like that now before use is the 
relation of the consideration mentioned in 
the document to the real value of the-pro- 
perty transferred, and if the former sum is 
grossly inadequate, then it affords an indi- 
cation that the vendor did not intend to 
sell the land out and out. But of course, 
before this view is taken, there must be 
reliable ground for holding that there has 
been an inadequacy of price such as I refer 
to. In the present case no evidence has 
been adduced toshow what were the net 
profits from the land that were realized or 
probably realizable in or about the year 
1864, when the document was executed. 
The Court in considering the question of 
probable net profits can “of course take into 
eonsideration the assessment of the land. 
For it has long been an important element 
in fixing assessments in this Presidency 
that it bears a certain relation to the 
fertility and other circumstances of the 
land, and asa rough valuation the capital 
value of a piece of land is Often taken asso 
many times the assessment. But I think 
that while this may bea fairly safe method 
ef calculating net profits ofland that has 
been assessed at the original survey .of 
about 1880 onwards, it would be very dan- 
gerous to hold this equally applicable to 
assessments fixed: some time prior to 1e64. 
1 should first of all like to know what 
were the principles that guided the survey 
officers in fixing assessments on laud at 
that time. Inthe absence of some evidence 
or work of reference to indicate this, ] 
should hesitate to hold that itis a safe 
basis to go upon in a case like the present, 
It is to my mind not unlikely that the 
assessment of Rs, 12 in force at the time 
of this document was relatively heavier 


ee 
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than what would have been” imposed, if the 
assessment. had been’ fixed on the princi- 
ples followed in the original survey, with 
due regard to local conditions and prices 
at the time when the assessment was tixed. 
Thus the plaint shows that at the date of 
the. suit the same land was assessed at 
Rs. 16 or only Rs. 4 more, and that seems 
toʻe to give some indication that the 
land was somewhat over assessed in 1864. 
Consequently, I do not think that the Suk- 
ordinate Judge was justified’ in holding 
thatthe land could not have been intended 
to have been sold for Rs. 100, plus the 
interest of Rs. 10, in 1864. i 

Then, secondly, the Subordinate Judge has 
relied upon the question of possession as 
being in plaintiff's favour. He says: “Last- 
ly the land was to be theivendee’s (I use 


_ theterm for the sake of convenience) only 


if there be a default in the payment of the 
principal sum and interest, it was then 
only that the rajinama was to be given 
and khata changed and the khata of the 
land stood in the name of the son of 
Puvanna.” This last statement is one 
which is not supported by any evidence 
on the record. On the contrary, it seems 
tome to be contradicted by the extracts 
from the Record of Rights, Exs. Nos. 51 
to 56, which show that this land at a parti- 
tion had gone to the share of a member of 
the Nagesh family, who sold itin 1902, and 
that in 1909 the vendee Nageshrao brought 
a suit to set aside the sale and succeeded 
init. That does not seem to have been 
controverted by theappellant’s Pleader in 
the appeal to the District Judge. It was 
apparently taken as a fact that Nageshrao 
had come into pessession of the property 
sometime about the execution of the deed. 


-Therefore, this point, in my ‘opinion, also 


goes out. 4 

The main contention for the appellant 
is that the document says that there was 
a debt due to Nageshappa on which interest 
was to be paid and that the circum- 
stances show that the main idea was to give 
the land as security for the loan. But 
against this is the fact that, as the docu- 
ment stands, there was no mortgage on 
the land in respect of the debt during the 
two months period referred -to in the 
document. If it had been intended that 
the’ land should be a segurity for this 
debt during those months, then there would 
be nothing easier than to express that by 


a few words. I cannot accede to the con- | 
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tention put before us that there was an, 
implied mortgage, as I think very much , 
stronger circumstances are requisite for’ 
the Court to read such an implication into’ 

the terms of the document. Then coming" 
to what was to happen on the expiry of thẹ, 
period of two months in default of pay- . 
ment, the document says that the land is” 

to be absolutely sold to Nageshappa, he is : 
to carry on the vahivat of the land and ` 
the khata is to be transferred to his name, . 
Certainly so far, words could hardly be 

clearer to show that the intention was to," 
have an absolute sale. It is suggested” 
that this is merely an ostensible sale, and 
that the case is one falling under cl. (e) of 
s. 58 ofthe Transfer of Property Act, namely, ` 
a mortgage by conditional sale. It is, how- ' 
ever, to my mind quite clear that the case 

cannot fall under any of those cases men-~ 
tioned in this particular clause. lt is not’ 
one where the mortgagor ostensibly cells 

the:mortgaged property on condition thaton ` 
default of payment of the mortgage-money ` 
on a ‘certain date the sale shall beccme | 


‘absolute. This is a case where, as a matter | 


of fact, there is no mortgage of the property ` 
by the terms of the document during the 
two months’ period. Even if there had . 
been a condition that within a certain 
period from the sale taking effect the sale | 
should become absolute unless this debt of ` 
Rs. 100 and interest were paid, it still could 

not be held to be a case covered by this 

el. (e) for the reason given in Kandula ` 
Venkiah v. Donga Pallai (1) which points 
out that to bring a case under this el. (c) 
there must be an ostensible sale to begin 
with. Nor is the case one that can be held 
to fall under either of the two other cases . 
mentioned in cl. (c), namely, on condition’ 
that on such payment being made thesale 

shall become void, or on condition that on ` 
such payment being made the buyer shall 

transfer the property to the seller. I think . 
that at the most it could only be treated ' 
as an anomalous mortgage of the kind 

referred to in s. 98 of the Transfer of Pro- 

perty Act. But if that view is accepted, | 
the further difficulty faces the plaintiff ' 
that according to the Madras High Court , 
there is no right of redemption under 
s. CO, which can be’ relied yon as 
superseding the express ‘terms/ of the © 
contract [see Patte Muhamad v: Sheikh ’ 


(1) 57 Ing Cas. 724; 43 M. 589 at pp. 599, 603; (1920, 
M. W. N. 349; 28 M. L. T. 56; 13 L. W. 123, "0 0M 


1 


_ folic. i925] 
_ Davood (2).] But I do not consider it neces- 
sary to $o into that particular point be- 


» cause I think there are no sufficient grounds 
: for holding that this document can be 


treated asa mortgage transaction, 
The appellant’s Counsel relied upon the 


_decision in Kola Venkatanarayana v. 


Vuppala Rainam (3) which relates to a 
document somewhat similar to the one in 
the presentcase. There the deed contain- 
ed a promise to pay the principal with in- 
terest by a certain date and it was provid- 
ed that if there is failure to pay accord- 
ingly, the land shallbe given up asif it 
was a sale. It was held that this document 


, was a mortgage by conditional sale, but 


-unfortunately in so far as the judgment 
of the Court proceeds upon the case being 


< one falling unders. 58 (c) of the Trans: 


aw, 


. fer of Property Act, it is distinctly over- 
: ruled by thesubsequentcase already men- 


- tioned, and this ruling wastin fact cited 


in Kola 


= in one of the referring judgments at page 


9934, The authority of this case is further 


. affected by the contrary decision of the 


same High Court in Butchiraju v. Rama- 


-lingamurty (4). A similar document was 


there held not to be a mortgage but to be 
a sale. That case has been distinguished 
Venkatanarayana v. Vuppala 
Ratnam (3) on the ground that the docu- 
ment was described by a certain verna- 
cular term, which denoted that there was 
a mortgage with an option to treat the 
transaction asa sale in certain events. But 
no such consideration can apply to the 
present case where, as already mentioned, 
the document itself is described as a sale- 
deed and the wording several times men- 
tions that it is asale. Then I may also refer 
to the reasoning of Batchelor, J., in Narayan 
Ramkrishna v. Vigneshwar Ganp Hedge (5) 
in support of my view that this document 
cannot be treated as in any way a mort- 
gage by conditional sale under s. 58 (c) of 
the Transfer of Property Act, inasmuch as 
the preliminary requirements of a mortgage. 
under s. 58 are not satisfied. : 


Itis perhaps unnecessary to go into that 


part of the District Judge's judgment, 


we 


which discusses whether any interest in 


+t (2) 30. Ind. Cas. 569; 39 M. 1010; 18 M, L.,T. 209; 
352. 


n 
NU 


29M. L.J. 525; (1915) M. W. N. 852 
< (3) 29 M. 531. i 
T (4) 14 M. L. J. 337. 


© (5) 34 Ind. Cas. 414; 18 Bom. L. R. 25 955, 
B: KAN, om 50 at p. 255; 40 


age of 43 MEd 
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the land was transferred by this document 
but I differ from him for the following 
reasons. He holds thatit could not have 
transferred any interest for the purpose of 
securing payment of the money advanced. 
No doubt, so faras itis a contract for sale, 
it did not create any interest in or charge 
on the property, in view of the express pro- 
visions of s, 541 of the Transfer of Property 
Act. But the document does not say that, 
if the amount is not paid on the due daie, 
the executant will execute a regular sale- 
deed in favour of Nageshappa, or words 
to that effect, but it states that on the 
default in payment, the land is actually 
sold in consideration of the amount due. 
Taking the wording of the document as it 
stands, it seems to me that the proper eon- 
struction to put on it is thatit evidences 
a contingent sale of the kind contemplat- 
ed in Ch. II of the Indian Contract Act. 
It is an actual sale subject to the condi- 
tion that it is not enforceable if the execut- 
ant Huvanna Advekar pays a certain sum 
within a certain time. If he made that 
payment the sale would be void under 
s. 395 ofthe Indian Contract Act. If he 
did not make that payment, the sale was 
one which became enforceable by law under 
the same section, Therefore, 1 do not sup- 
port this part of the District Judge’s argu- 
ment. But I am of opinion that there is 
nothing which shows that the intention 
of the parties was that the land should 
merely be taken by Nageshappa by way 
of security forre-payment of Rs. 100 plus 
interest. I think that the District Judge 
is correct in holding that the parties in- 
tended that there should be an actual sale 
and that nosufficient grounds have been 
shown forour interfering with his deerce. 
I would, therefore, dismiss the appeal with 
costs. ° 
Madgavkar, J.—The question in this 
appeal is whether the deed Ex. 50, is a 
mortgage or sale. The answer must be 
sought inthe terms of the deeditself and 
the evidence of surrounding circumstances 
to show in what manner the language of 
the document is related to existing facts: 
agan Gyanagerji v. Parthasaradhi 


The word “mortgage” is not to be found 


(6) 82 Ind. Cas. 993; 47 M. 729; (1924) A. 1. R. (P. C) 
220; 20 L. W. 701; 100. & A. L. R. 11723; 47M. L. J. 
899; (1924) M. W. N. 915: 400, L.J. $l: 27 Bow. 
L.R 429 0. W. N. 216; 51 l.A. 305; 260P. L Ra 
18: 23 A. L, J. 161; L. R. 6A. (L. C) 41; 10, W.N, 
68i (P. O.) 


334 
in the deed whereas the word “sale” is 
stated three times, and it is fegistered as 
‘a saleand not asa mortgage. The period 
of.re-payment is two months under the 
deed itself and refers toa prior debt and 
it isnot apparent that the debt was con- 
tinued thereafter. Whether the possession 
passed is notclear from the evidence and 
the Trial Court is in error on the point. 
The present suitis only brought after two 
transfers. 

There isno sufficient evidence of inade- 
quacy of price, The argumentin the judg- 
ment of the Trial Court is in effect a 
surmise, It is difficult to appreciate its 
reference as to prices, the values and the land 
settlement in 1865, about which there is no 
evidence on the record. Without referring to 
any of the numerous other cases it appears to 


me that the terms most resemble the docu-. 


ment in Butchiraju v. Ramalingamurty (4). 
I agree, therefore, that the document is in 
terms and appears to have been intended 
to bea sale and not a mortgage by condi- 
tional sale. The appeal, therefore, fails 
and must be dismissed with costs. i 


Z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Crvit Reviston No. 40 oF 1925. 
October 22, 1925. 
Present:—Mr. Ashwoith, A. J. O. 

Babu NARESH PRATAB SINGH— 
APPLICANT 

versus 
SITLA PRASHAD TEWARI AND OTBERS— 
OPPOSTIE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XVII, r. 1—Review, order refusing to grant— 
Revision, whether lies. 

An application to revise an order refusing to grant 
a review would be entertained only in the most 
exceptional cases. 

Application for revision against an order, 
‘ of the Munsif, Havali, Fyzabad, dated the 
23rd September 1924, refusing to review an 
order of that Court, dated the 7th November 
1923. í 

“Messrs. Naimatullah and Naimullah, for 
the Applicant. ; 

Mr. 8S. M. Ahmad, for Mr. H. N. Das, for 
Opposite Pariy Nos, 2, 3 and 4. 

Mr. S. M. Ahmad, for Opposite Party 
Nos, 1 and 5. 


PUDUMIEE & CO. V. N. H. MOOS. 


(91 Í. O. 1925) 


ORDER.—This is an application in. 
revision in respectof an order of the lower 
Court refusing,to review a ceftain judg- 
ment. The ground for refusing to review 
its judgment given by the lower Court is 
that its judgment was a considered one, 
but based on the misapplication of certain 
rulings. The lower Court did not consider 
that inéview it could revise its consider- 
ed finding even if wrong. I am of the 
opinion that the applicant has failed to 
make out that the judgment of whicha 
review was sought was wrong because of any 
obvious mistake on the part of the Judge 
who wrote it. Apart from this, it is common 
ground that the applicant can appeal 
against the decree. It- would,in my opinion, 
very seldom be proper for this Court in 
revision to compel a Court to review its 
judgment. There are thre3 general re- 
medies against a decree. One is review, 
one is appeal and one is revision. In this 
particular case itis clear that an appeal is 
the proper course, and that it would be 
most inconvenient to set a precedent of 
allowing revision against an order refus- 
ing a review. I am not prepared to say 
that inno case should an application for 
révision against an order refusing review 
be granted, but any such. cases must be:of 
very rare occurrence and this is not one 
of them. The application is, therefore, dis- 
missed with costs, 


Z. K. Application dismissed. 





BOMBAY HIGH COURT. 
ORIGINAL CIVIL J UKISDICTION APPEAL ’ 
No. 54 or 1925. 
“August 5, 1925. 
Present:—Sir Norman Macleod, 
Kr., Chief Justice, and Mr. Justice 
Coyajee. 3 
‘D. PUDUMJEH & Co. —APPELLANT 
VETSUS : 
N. H. MOOS— RESPONDENT. 
Companies Act (VII of 1919), ss. 87, 109—Money 
borrowed by Company-—Charge created on existing and” 
future property~—-Registration, absence of, effect of~ 
Person allowed to act as Director, authority of—COut- 
sider dealing with Company, whether bound to search 
register. 
- A limited Company which carried on the business 
of newspaper proprietors, printers, publishers, adver- 
tisers and contractors negotiated a loan with the re- 


spondent and executed an agreement which recited 


that the borrowers'were possessed of, or otherwise well 
and sufficiently entitled to, “the unexpired residué of 


` 


(ol I. c. 1925) 


the term of 20 years in the land and building 
thereon situate at Dalal Street, Fort, Bombay, and 
more particularly described in the Schedule hereto 
and the engine, boiler, machinery, plant, printing 
presses, foundary types, implements, tools specified 
in the list hereto annexed and marked B and all fur- 


niture, papers, stock-in-trade and other moveable pro-* 


perty fixed now lying and being or which may 
hereafter be fixed and lying and being on the said 
premises.” The agreement then went on to recite the 
advance of the loan at a demand promissory note and 
provided that on the Company executing within two 
months from the date of the agreement a first 
mortgage “of the said property” the lender shall 
extend the time for re-payment toone year. It was 
also provided that pending the execution of the 
mortgage-deed the Company shall put the lender in 
possession of allits property (except the lease-holds 
and the goodwill) and that the Director or governing 
Director of the Company shall hold possession of the 
same on behalf of and as agent of the lender, and 
that the borrowers shall not sell, assign, transfer, 
hypothecate or otherwise deal with the same or any 
part thereof or with the business of the Company 
or the lease-hold premises or any of them without the 
consent in writing of the lender personally : 

Held, that the agreement, did uot operate to create 
a pledge of the Company s existing properties but was 
intended to create a floating charge on all the pro- 
perties of the Company, present and future, except 
the lease-holds and the goodwill, within the meaning 
of s. 109 of the Companies Act, and, that the charge 
not having been registered in accordance with the 
provisions of that section was void for want of regis- 
tration.| p. 337, col. 1.] 

Persons contracting with a Company are bound to 


know the constitution of the Company and its powers’ 


as given by Statute and the Memorandum and Arti- 
cles of Association. The appointment of the Directors, 
however, is apart of the indoor management of the 
Company, and outsiders dealing with the Company aie 
not under a duty to search the register of Directors 
kept under s. b7 of the Companies Act to find out 


whether a person who has been permitted to act as a- 


Director of the Company for a certain length of time 
is also a Director de jure. [p. 337, col. 2; p. 338, col. 1.) 


Appeal against the judgment of Mr, 
Justice Kemp, dated the 27th March 1925, 

Mr. Colitman, for the Appellant. 

Mr. Kanga, Advocate-General, (with him 
Sir Chimanlal Setalvad), forthe Respondent. 
JUDGMENT. 

Coyajee, J.—This is an appeal from 
a judgment and order of Mr. Justice Kemp, 
dated March 27, 1925. The material facts 
are these: 

On February 9, 1922, the respondent, who 
is the Receiver in High Court Suit No. 688 
of 1917, lent and advanced to F. F. Gordon, 
Ltd., the sum of Rs. 2,00,000, under cir- 
cumstances more fully stated hereafter. .An 
order for winding up the said Company was 
made on September 1, 1922, and an Official 
Liquidator was appointed. OnJanuaiy 17, 
1923, the Receiver claimed to.be ranked as 
a secured -creditor for the said sum of 
Rs, 2,00,000. The claim was investigated 
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by the liquidator on March 29, 1923, and 
he was of opinion that it wasa just one; 
he, therefore, “allowed the same as a pre- 
ferential claim subject to the sanction of 
the Court to the extent of moveables” on 
the ground that the Receiver was a pledgee 
in possession. On April 7, the liquidator 
applied for directions, and Mr. Justice 
Kemp, after hearing Counsel for the peti- 
tioning creditors, made an order in these 
terms:—‘‘The Receiver to rank asa secured 
creditor in respect of the security for the 
amount of his principal debt and interest.” 
The petitioning creditors now bring this 
appeal. 

F. F. Gordon, Ltd., was a private Com- 
pany registered under the Indian Com- 
panies Act, 1913, on March 3, 1916. Its 
issued capital was Rs. 2,C0,200, consisting 
of 2,002 fully paid up shares of the nominal 
value of Rs. 100 each. Two thousand 
shares were held by Mr. F. F. Gordon, and 
the remaining two by Mr. H. P. Byramjee. 
The main object of the Company was to 
carry on the business of newspaper pro- 
prietors, and of newspaper and general 
printers and publishers, advertisers, and 
advertising agents and contractors, and to 
acquire and take overasa going concern 
the business of newspaper proprietoisand 
printers then carried on by F. F. Gordon 
and Co. at the Advocate ‘of India Printing 
Press in Bombay. Under the articles of 
the Company Mr. Gordon was its first govern- 
ing Director. In 1917, he left India and 
never returned, On September 9, 1920, Mr. 
Gordon executed a power-of-attorney (x. 
B) in favour of Mr, James Cunningham to 
act for him as “managing Director” of the 
Company and as editor of the Advocate of 
India, and in connection therewith to do 
“all things which may be necessary to 
manage the business.” 

The Company found itself in nee? of 
money. On February 6, 1922, Cunningham 
as the Managing Director wrote a letter 
(Ex. C) to the said Receiver intimating that 
they were prepared to mortgage to him the 
plant, machinery, goodwill of the concern 
and the building lease as security against 
the loan of Rs. 23 lacs which was being 
negotiated. 

On February 9, three documents came 
into existence and they are important: (1) 
a resolution over the signature of Cun- 
ningham as “Chairman of the Board” authce 
rising him to cariy out the arrangement 
set forth therein and to execute the pro- 
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‘ missory-notes, the agreement and all other 
documents as might be necessary to carry 
out the same (Ex. D); (2) a demand pro- 
missory-note for Rs. 2,00,000 in favour of 
the Receiver, signed by Cunningham as 
. Director, and constituted attorney for Mr. 
Gordon, and in his personal capacity (Ex. 
F.) and (8) an agreement between the 
Company and the Receiver, Cunningham 
. signing it asthe Managing Director (Ex. 
G). Onthe same day, Cunningham wrote 
to the Receiver stating that he had taken 
possession of the machinery, présses and 
all moveable. property comprised in the 
said agreement as the Receiver’s agent and 
would continue to hold the same as his 
agent (Ex. E). 
. On these facts, the Receiver claims that 

hé is entitled to a preferential charge over 
the moveables of the Company on the 
ground that he is a-pledgee in possession. 

The petitioning creditors, on the other 
hand, contend, briefiy, as follows:—(1) 
There is no pledge because there was ‘no 
complete or effective transfer of possession; 
(2) Mr. Gordon himself had no authority 
_ to borrow money on a pledge; and in any 
event Mr. Cunningham had none; (3) the 
charge was intended to operate as a float- 
“ing security on all its moveable property, 
. present and future, and was void against 
_ the liquidator and also against the other 
= ereditors of the Company, inasmuch as the 
prescribed particulars ofthe charge together 
with the said agreement or its copy were 
not filed with the Registrar for registration, 
as required by s. 109 of the Indian Com- 
panies Act, 1913. 

The first question for consideration then 
. is-- what is the nature of the transaction 
between the Receiver and Mr. Cunningham? 
For this purpose, a reference to the agrees- 
ment (Ex. G)-is necessary, It recites 
that:-— 


“The borrowers are possessedof or other- 


wise well and sufficiently entitled to the 
unexpired residue of the term of, 20 
_ years inthe land and building thereon 
* situate at Dalal Street, Fort, Bombay, and 
; more particularly described in the schedule 
hereto and the engine, boiler, machinery, 
- plant, printing presses, foundry types, 
. implements, tools specified in the list hereto 
” annexed and marked B and all furniture, 
, papers, stock-in-tradt and other moveable 
property fixed now lying and being or 
which’ may hereafter be fixed and lying 
and being on the said premises,” 
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Tt then recites the loan of Rs. 2,00,000 on 
a demand promissory-note* and provides 
that on the Company executing within 
two months from the date of the agree- 
ment a first mortgage “of the said pro- 
perty” the Receiver shall extend the time 
for re-payment to one year. By the 7th 
clause, which is material, it is provided:— 

“That pending execution of the mort- 
gage-deed the borrowers shall put the 
lender in possession of all property of the 
borrowers (except the leaseholds and the 
goodwill) and the Director or governing 
Director of the borrowers shall hold posses- 
sion of the same from to-day for and. on 
behalf of and as agent of the lender and 
the borrowers shall not sell, assign, transfer, 
hypothecate, or otherwise deal with the 
same or any part thereof or withthe business 
of the Company or the leasehold premises or 
any of them without the consent in writing 
of the lender personally.” 

.The eighth clause required the Company 
forthwith to make an entry of the said 
agreement in their register of mortgages. 
This requirement was intended to satisfy 
the provisions of s. 123 of the Act; and an 
entry (itis admitted) was made accordingly. 
By the tenth clause it was provided that 
the borrowers should pass such resolutions 
of the Board and execute such documents 
for the proper security of the lender as his 
Solicitors might require, 

The agreement (Ex. G) shows, in my 
opinion, that the parties intended to create 
a charge upon all the Company’s property. 
present and future, “except the leaseholds 
and the goodwill." The recitals make it 
clear; the seventh clause speaks of “all 
property of the borrowers (except the 
leaseholds and the goodwill)” and ‘the 
eighth clause is appropriate to a transac- 
tion of such,a nature. The transaction 
was intended to improve the business, and 
not to put an end toit. The business of 
the Company was to continue to be carried 
on in the ordinary way. Its continuance 
involved the using up of various goods 
forming part of the Company’s stock-in- 
trade including paper, type, etc. The 
document does not speak only of the goods 
then. existing; it contemplates also the 
possibility of some of those goods being 
used up and others taking their place: 
Illingworth v. Houldsworth (1). This is not 
acase of specific goods being marked off 

(13 (1924) A. C. 355; 73 L. J. Ch. 739; 633: 
53 W. R. 113; 91 L. T, 602; 12 N ac ie 


y 
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and given over to the Receiver. The posses- 
sion contemplated incl. 7 was a tem- 
porary arrangement until a mortgage was’ 
executed, In the opinion of the learned 
Judge, however, the seventh clause created 
merely a pledge of the then property of the 
Company, except the lease-holds and good- 
will. He says:— 

“I think there was no necessity to go 
through any further formalities to evi- 
dence the handing over of possession, 
though the Receiver’s Counsel, who, how- 
ever, did not put the Receiver in the box, 
says such formalities were performed.” > 

On the question of transfer of possession, 
the parties are not in agreement. The 
petitioning creditors say:— 

“As amatter of fact, the Company con- 
tinued to carry on its business to the 
knowledge of the Receiver in the ordinary 
course, and to deal with and use up its 
stock of paper and other stock-in-trade, 
alleged by the said Receiver to have been 
‘pledged with him, in the ordinary course 
‘of business as if there was no pledge, and 
practically: ignored the alleged pledge and 
treated the said goods as their own. Noneof 
the goods alleged to have been pledged was 
earmarked or set apart. The same continued 
to be on the Company's premises. It is not 
‘contended that the Receiver was given any 
right to go to the‘Company’s premises and 
remove the goods ab any time.” (Paper 
Book, Part I, p. 10.) : 
` Mr. Gordon died in Edglandin February 
1922, and his sister, Miss Gordon, who 
claims to be the sole’ beneficiary under his 
Will, arrived in Bombay in July 1922. Diff- 
erences soon arose between her and the 
Receiver (see the correspondence Ex. H), 
and then, sometime after July 28, the 
Receiver’s Board as pledgee in possession 
(Ex. R) was affixed to the Company's build- 
ings. In the circumstances, the ‘appellants 
are, I think, right in contending that there 
was no complete and effective transfer of 
possession, ` yo 

In my opinion the parties did not create 


a pledge of existing properties; they intend- ` 


` ed to create a fleating charge on all the 
properties of the Company, “except the 
leaseholds and the goodwill,” within the 
meaning of s. 109 of the Indian Companies’ 
Act, 1913; but the charge is void for want 
‘of registration. 
“On the question whether Mr. Gordon 
himself had power to make a pledge, I am 
, inclined .-to think he had. But the pledge 


22 
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was made not by him but by Mr. Cunning- 
ham. And I agree with the learned Judge 
in holding tuat neither was the latter a pro- 
perly appointed Managing Director under 
the articles, nor could Mr. Gordon appoint 
him as his constituted attorney to act as 
such in his absence. 

The Receiver, however, contends that Cun- 
nibgham being permitted tocarry onthe Com- 
pany's business as the Director, persons deal- 
ing withthe Company were entitled to assume 
that he was the Director de jure; it did not 
matter to them that in fact he had not been 
duly appointed, for that was part of “the 
indoor management”: Mahony v. Hast Holy- 
ford Mining Co (2). The appellants reply 
that: (1) s. 87 of the Indian Companies Act 
requires every Company to keep a register 
of the names of its Directors, to file with the 
Registrar a copy ofit, and from time to time 
to file with him notice of any change among 
its Directors; the Receiver was, therefore, 
effected with notice of such register, and 
if he had only taken the trouble to see it, 
he would have found that Cunningham was 
not a Direetor; and (2) the Receiver had 
notice of the defect in Cunningham's 
authority, the promissory-note (Ex. F.) being 
sufficient to put him on his guard. 

The evidence adduced in this case estab- 
lishes the fact that Cunningham was acting 
as the Managing Director of the Company 
from June 1920. He carried on its business, 
signed cheques, signed the correspondence, 
and corresponded with the appellants 
themselves as the Managing Director. He 
was, therefore, permitted to be in actual 
possession of the Directorship, and the 


. Receiver was entitled to assume that he 


was the Director de jure. Was the Receiver 
then bound to search and look into the 
register (s. 87)? No doubt, persons contract- 
ing with a Company are bound to know, or 
are precluded from denying that they 
know, the constitution of the Company and 
its powers as given by Statute and the 
memorandum and articles (Halsbury’s Laws 
ef England, Vol. V, s. £95), Are they also 
affected with notice of all that is contained 
in the register of Directors kept as required 
by s.87 of the Act, which corresponds to 
s. 75 of the Companies (Consolidation) Act, 
1908, (8 Edw. VII, e. 69)? We are not 
referred to any direct authority on this 
question. In my opinion, notwithstanding 
the provisions of s. 87, the appointment 


sone (1875) 7 H. L. 869; 33 L. T, 3388; Irn R 9 CL 


a 
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of a Director still remains part of “tha 
iridoor management” of the Company. It 
would hardly conduce to facility of busi- 
ness if outsiders were compelled to search 
‘the register and find for themselves whether 
a person who was permitted to act as a 
Director of the Company for some length of 
time, was also its Director de jure. The 
Receiver was, therefore, entitled to deal 
with Cunningham as if he was a duly 
appointed Director. 

The next question is, whether the Receiver 
had notice of the defect in Cunningham’s 
authority, The learned Judge says:— 

_ “The only argumenton which the Recei- 
ver's position as thus considered can really 
be assailed is that he did not go into the 
witness-box to swear he had no knowledge 
of the flaw in Cunningham's authority ; 
but to this there is the obvious reply that 
the Receiver would scarcely deliberately 
close his eyes to the possibility of a flaw in 
the title when as an Officer of the Court he 
was making so large a loan from the estate 
of which he was Receiver.” j 

With great respect, that reply is not 
obvious. Nevertheless, I think, the appel- 
lants’ contention is sufficiently answered by 
the learned Judge in the preceding para- 
graph of his judgment. The contention 
was that the promissory note, (Ex. F), should 
have put the Receiver on his guard. That 
note was signed by Mr. Cunningham as 
the Director and also as the constituted 
attorney of Mr. Gordon; nonetheless he 
signed it as the Director. And there is, so 
far as I can see, nothing in that note which 
would lead the Receiver to doubt Cunning- 
ham's authority to sign it as the Director. 

The result is that the charge which the 
parties intended to create was void to the 
extent indicated in 8.109 of the Act. 

. Ag regards ground No. 11 of the memo 
of appeal, which relates to interest accruing 
due after the date ofthe winding up, it is 
sufficient to say that, as pointed out in the 
course of the arguments, the liquidator had 
allowed theclaim tothe extent of Rs. 2,00,000 
only (see Paper-Book, Part I, p. 4.), and, 

‘therefore, that question did not arise in 
these proceedings. 

I would, for these reasons, allow the 
appeal. 
| Maeleod, C. J.—I agree generally with 
the judgment of my brother Coyajee. The 
‘dociment of February 9, 1922. did not 
create a pledge of specific assets belonging 
fo the Company in favour of the Receiver, 
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but created a floating charge on all the 
Company’s assets, and was, therefore, com- 
pulsorily registrable under s. 109 of the 
Indian Companies Act. i 

I feel doubtful whether, owing to the 
peculiar constitution of the Company andin 
particular to the nature of the Memorandum 
and Articles of Association, the Receiver was 
not put on inquiry as to the powers cf 
Cunningham to execute the agreement, but 
it is not necessary to form a definite opinion 
on that question. 

The respondent must pay the appellants’ 
costs in both Courts, ` nD” 68 

Z. K. | Appeal allowed. 
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MADRAS HIGH COURT. 
CIVIL APPEAL No, 9 or 1923. 
August 6, 1924. : | 
Present :—Justice Sir Charles Gordoh 
Spencer, Kr., Officiating Chief Justice, and 
Mr. Justice Srinivasa Iyengar. 
A. L. A. R. R. M. ARUNACHALAM 
CHETTIAR AND OTHERS—DEFENDANTS 
Nos. 1 to 4— APPBLLANTS 
versus CON 
B. Raja RAJESWARA SETHUPATI 
alias MUTHURAMALINGA SETHU- - 
PATI AVERGAL TaROUGH HIS AUTHORIZED 
Dewan S. TIRUMALAT IYENGAR— 
PLAINTIFF—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47— 
Limitation Act (IK of 1908), s. 19, Sch, I, Arts. 116, 
120—Construction of deeree—Decree based on com- 
promise declaring liability to pay amount found due 
on taking accounts—Suit to recover amount, whether 
maintainable — Limitation — Acknowledgment—State- 
ment that payment has not been paid as accounts have 
not been settled, effect of. ‘ 

The parties to a suit agreed to compromise their 
disputes and obtaina declaratory decree in the suit 
and a deed of compromise was drawn up. The decree 
embodied the terms of the compromise wholesale and. 
provided inter alia that accounta should be looked - 
into andthe amounts found due should be paid. 
There was no actual taking of accounts, no amount 
was fixed as being duefrom one party tothe other 
and no final decree was passed. In a subsequent suit 
instituted by one of the parties within six years. of 
the date of the decree to recover from the other 


party moneys due by the latter on the basis of the 


accounts : 

Held, (1) that the previous decree was only declara~« 
tory in character and was not executable and that the 
present suit was not, therefore, barred by the provi« 
sions of s. 47 of the O. P. C. ; [p. 341, col. 1.] 

(2) thatthe decree governed the relations between 
he ie superseding the compromise deed ; [p. aah, 
GOL, 4. 
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(3) that the suit being one to enforce the obliga- 
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this Court in A. S. Nos. 373 and 374 


“Bone arising ynder a decree, Art. 120 of Seh Pothe—of 1919 held to be capables of execu- 


‘Limitation Act applied and the suit was, consequent- 
ly, within timé. fp. 341, col. 2. 

'Periasami Mudaliar v. Seetharama Chettiar, 27 M. 
243: 14 M. L. J. 84, relied on. 

A compromise ‘decree has got the features and 
characteristics both of a compromise and a decree 
and a suit based on the declarations contained in 
sucha decree may, therefore, appropriately be re- 
garded as a suit upon a decree and not a suit on 
the contract contained in the compromise. [ibid.] 


. ._ Whether an earlier contract is superseded by a 
later contract on account of a certain alteration in 
the terms of the. contract depends on whether the 
parties intended to rescind the original contract. It 
is, however, possible to vary a term of an original con- 
tract by a subsequent parol contract in sucha way 
as to keep alive the original contract. [p. 339, col. 2.] 

British and Beningtons Lid. v. N.W. Cachar Tea 
Co., (1923) A. O. 48; 92 L. J. K.B. 62; 128 L. T. 422; 
28 Com. Cas. 265, relied on. 

A statement by a lessee that arrears of rent have 
not been paid up for the sole reason that accounts 
have not been settled amounts toan acknowledgment 
of liability within the meaning of s. 19 of the Limita- 
tion Act so as to save the bar of limitation. [p. 339, 
col. 2; p. 340, col. 1), 


‘Appeal against a decree of the Court. 


of the ‘Subordinate Judge, Ramnad at 
` Madura, in Ordinary Suit No. 75 of 1919. 
Messrs. K. V. Krishnaswamy Iyer and 
V. Rajagopala Iyer, for the Appellants. 
Mr. A. a ha Iyer, for the Re- 


spondents., 
JUDGMENT. 

Spencer, Offg. C. J.—This suit was 
brought by the Rajah of Ramnad in his 
capacity as hereditary trustee of certain 
Devastanams to obtain from the lessees, 
who are the firm of A. L. A. R. an account 
of the income of the village of Ekkakudi 
for Fasli 1322 and for payment of the 
amount due according to the accounts or, 
such amount as may be due even if the 
lessees are not liable to render accounts. 

Two questions have been argued before 

-(1) Whether the suit is maintainable, 
or does the plaintiff's remedy lie in execu- 
tion of the decree in O. S. No. 71 of 1902; 
and (2) whether the suit is barred by limi- 
tation. 

The compromise of the parties was em- 
bodied wholesale in the decree of the Court 
in O. 8. No. 71 of 1902 which is Ex. A (2). 
One of its terms is that the parties should 
obtain a declaratory decree. 

_ declares that in the matter of looking into 
- the accounts, the amounts found due should 
be paid. In that suit there has been no 
taking of accounts and no final decree fixing 
the amounts due in rupees and annas.- The 
terms of the decree which a Bench of 


‘Ex. A (2), is executable for 


Another term | 


tion, are not identical with the terms of 
Ex. A (2). I do not think that this decree, 
the reliefs 
which are sought in the plaint in the 
present suit. 

On the question of limitation it is not 


disputed that the plaint, having been 


presented on 7th July 1919, the re-opening 


day after the Madura Sub-Court’s vacation, 
is in time if the plaintiff has six years 
under Art. 116 from the date of the decree, 
which was 15th July 1913 or from the 
date of the surrender deed, Ex. A, which 
was 4th July 1913. The surrender deed 
was registered, but the parties’ rights 
under it became merged in the decree 
which was not registered. There® was 
an alteration of three months into two 
months in the later document in respect 
of the time for looking into the accounts 
of 1922. Whether an earlier contract is 
superseded by a later contract on account 
of a certain alteration depends on whether 
the parties intended to rescind the original 
contract. (See s. 62 of the Contract Act). 
It is possible to vary a term of an original 
contract bya subsequent parol contract in 
such a way as to keep alive the original 
contract. [See British and Beningtons Ltd. 
v. N. W. Cachar Tea Co. (1).] In the 


present case I think that it is the decree 


which governs the relations between the 
parties and the registered surrender deed 
was only a step towards obtaining that 
decree. It, therefore, seems to be impossible 
to apply ‘Art, 116 to the facts of this case. 
We have the authority of a Full Bench 
in Periasami Mudaliar v, Seetharam Chettiar 
(2), for saying that Art. 120 is the proper 
Article for suits to enforce obligations 
arising out of decrees. But the fact meust 
not be lost sight of that Art. 120 is a 
residuary Article and can only be applied 
when no other Article is found suitable. 
In ordinary suits upon accounts the limita- 
tion period to recover money is three years 
under Art. 64 and unless it is shown 
that that Article will not apply to the 
claim as set out in the plaint the plaintiff 
cannot get six years under Art. 120. 

The next question is whether the limita- 
tion period has been extended by an 
acknowledgment under s. 19. In Ex.B a 


(1) a: C. 48; 92 L. J. K. B. 62; 128 L. T. 422; 


28 Com. Cas. 265, 
(2) HA "243; 14 M L, d, 84, 


. Judges | 
-similar in terms to the decree before us. 


“Vakil for the appellants, 
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which these learned Judges had before 


Iyer styling himself as the agent to the les-- them was materially different ein terms. 


sees of the Ramnad Samasthanam, he states 
that the arrears: have not been paid up 
for the sole reason that the devastanam 
accounts have not been settled. I under- 
stand this to be an acknowledgment that 
devastanam accounts have to be settled 
and that the arrears found to be due upon 
settling accounts will then be paid up. 
The writer of this document, Subramania 
Iyer, had a general power-of-attorney 
(Ex. ©) executed in his favour by the 
defendants in which he is described as 
the agent of all of them carrying on all 
correspondence necessary and conducting 
all proceedings relating to the transactions 
concerning the devastanam chatram lands. 
It istargued that as Ekkakudi was under 
the personal management of the lessees 
the authority did not extend to that 
village so as to make him an agent of his 
principals capable of giving an acknowledg- 
ment of liability.in respect of the rent 
due from Ekkakudi. I have read Ex. C 
and I find no words to limit the agent's 
power to those villages which he actually 
managed. I am, therefore, of opinion that 


.the acknowledgment under Ex. B was 


sufficient to extend the period of limitation 
to three years from that date. The suit 
is, therefore, in time and the appeal fails 
and is dismissed with costs. 

Srinivasa Iyengar, 
with learned Chief Justicé, but having 
regard to the importance of the two 
questions argued by the learned Vakil 
for the appellants in this ease, I wish 
to add a few observations of my own. 
The bar to the suit by reason of the 
provisions of s. 47 of the C. P.C. depends 
on the terms of the previous decree, the 
question being whether the previous decree 
was executable in its nature. There was 
really no argument on the terms of the 
decree itself addressed to us by the learned 
f and it seems 
to me that he merely contented himself 
with referring to the judgment of Abdur 
Rahim and Oldfield, JJ., in A. 8. 
Nos. 373 and 374 of 1919 on the file of 
this Court. During the hearing of this 
appeal, everyone proceeded on the footing 
as though the decree before the learned 
in those appeals was exactly 


But it was only accidentally that 1 dis- 


covered this morning that the decree 


J.—I agree’ 


Reading the decree in O. S. No. 89 of 
1912 which was being construed by the 
learned Judges, I find that itis possible 
to construe that decree as not only contain- 
ing a direction for taking the accounts, but 
also a direction to pay the amounts that 
may be found due on the taking of the 
accounts. In the decree before us, a 
razinama which was in Tamil is bodily 
engrafted and the Court did not even at- 
tempt to make a translation of the razinama 
into the English language. The transla- 
tion which has been placed before us is 
inaccurate in material particulars. In 
para. 4 of Ex. A (2) which is the decree 
from the translation, it would appear that 
there is a kind of direction for the taking 
of the accounts because the words are 
“Accounts Should be looked into within 
two months”. But in the original decree 
which is in the Tamil language, reference 
to the taking of the accounts is contained 
in a subsidiary clause and it cannot be 
construed as including a direction for the 
taking of the accounts. In this state of 
things it seems to me to be unnecessary to 
consider the decision of the learned Judges, 
in the other two appeals with regard to 
the document before us. Construing the 
present dearee, I have no hesitation in com- 
ing to the conclusion that the decree is . 
not executable. No doubt the words referr- 
ing to the liability of the defendants to pay 
would be consistent with the decree being 
either directory or declaratory. But what 
we do find is that the decree proceeds to 
say that, if on the taking of the accounts, 
a balance should be found payable by the 
plaintiff to the defendants, the defendants 
should be entitled to recover it from the 
plaintiff, Itcould possibly not have been 


contemplated that the decree should include 


a direction executable in its nature in 
favour of the defendants to recover such 
moneys from the plaintiff. Mr. K. V. 
Krishnaswamy Iyer argued, no doubt, itmay 
be that defendants would not be able to 
have execution of the decree because they 
were not entitled to it, not having pleaded 
a set-off or counter-claim and having regard 
also to the form or the suit; but that is no 
reason why the decree should not be pro- - 
perly construed as containing an execut- | 
able direction. For the purpose of seeing 
whether the decree is executable or not, 
referring to the liability ofthe defendants 
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sham on April 10, 1874. The names of the 
persons fonthe time being occupying the 
respective hereditaments subject to tithe 
‘were put down in the collecting book of the 


tithe owners agent, which was used hy the- 


collector at the tithe audit. When Hodg- 
kinson, one of thesetwo persons, gave up 
his tenancy of the land in his occupation 
including a land called Stanks, the name of 
the plaintif! was substituted in the collect- 
ing book of the then Collector for that of 
Hodgkinson in respect of all . the lands, 
including Stanks. From that time until 
April, 1874, the Collector for the lessees, and 
afterwards the Collector for defendants, 
gave notices to.the plaintiff, as an occupier 
of lands in the parish, to pay the tithe for 
the lands that appeared by the collecting 
book to be occupied by him, without any 
knowledge on his or their part that the 
plaintiff did not occupy the land called 
Stanks, or that the plaintiff was not liable 
to pay tithe for the same, being guided 
simply in the notices of audit by the list 
above mentioned. The plaintiff paid his 
tithe according to the notices, in ignorance 
that: the amount specified in the notices 
included the tithe for Stanks not occupied 
by him. Thetenant of Stanks, who was 
liable under an agreement with the land- 
lord to pay tithe, was not asked to ‘pay for 
that‘land until after the plaintiff, in April, 
1877, accidentally discovered that he was 
paying tithe for land not in his possession, 
and refused to pay it anymore. The ques- 
tion for the opinion of the Court was 
whether, under these circumstances, the 
plaintiff was entitled to recover back any 
and what part of the tithe so paid by him 
to the defendants? Pollock, B, in giving 
judgment said (page 236*):— 

“I agree in the decision arrived at by the 
County Court Judge in favour of the plaint- 
iff. If the mistake, which was common to 
both parties, had been discovered within a 


certain time after the payment the defend-- 


ants could have obtained the tithe from the 
tenant. ‘The fact that the mistake was not 
discovered in time prevents this, and so 
alters the position of the defendants; but 
there is no conduct on the part of ghe plaint- 
iff such as would disentitle > from re- 
covering in this action. In Cov. Master- 
man (2) the ground of the decision was 


‘that the banker should bear the loss, be- 


(2) (1829) 9 B. 40. 902; 4 Man. & Ry. 676; 8 L. J. K. 
B. oe 77; 109 E. R. 835; Dawson & Lloyd 329; 33 R. 


* 


¥Page of (1881) 6Q. B, D—[Ed]. 
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cause he had not done that which bankers 
are bound to do, given notice of the forgery 
of the cheque when it became due, This 
and other similar cases proceed upon the 
ground -of some mutual relation between 
the. parties creating a duty on the part of 
the plaintiff, breach of which disentitles 
him frim recovering. No such state of 
facts exists here, and the plaintiff, having 
paid the money'undera mistake of fact, ig 
entitled -to recover it back.” 

It is to be noticed on the facts of that 
case that the plaintiff could not derive from 
the notices served upon himany knowledge 
that he was being charged with tithe for 
land which was no longer in his occupa- 
tion. What would have been the result 
if the notices had contained the actual men- 
tion of the lands alleged to bein his pos- 
session, including the lands called ‘Stanks ,’ 
cannot be concluded from the judgment. 
But it was certainly said that “there is no 
conduct on the part of the plaintiff such as 
would disentitle him from recovering in this 
action.” It might be inferred from those 
words that there might have been conduct 
on the part of the plaintiff which would dis- 
entitle him from recovering. I do not think 
that the facts in that case bear any resemb- 
lance to the facts in this case, as the ques- 
tion hereis whether there was any rela- 
tionship between the parties which would 
have cast a certain duty on the plaintiff, 
which, if he did not perform, would con- 
clude him from recovering. 

The defendant relied upon the decision 
in London and River Plate Bank v. Bank 
of Liverpool (3) where it was held that :— 

“When a bill becomes due and is present- 
ed for payment, and is paid in good faith 
and the money is received in good faith, if 
such an interval of time has elapsed that 
the position of the holder may have been 
altered,jthe money so paid cannot be recover- 
ed from the holder, although indorsements 
on the bill subsequently prove to be for- 
geries.” 


Reference was made in the judgment to 
the decision in Cocks v. Masterman (2) 
where the simple rule was laid down in clear 
language for first time that (page 

*) + 


“When a bill becomes due and is pre- 
sented for payment the holder ought to 
know at once whethêr the bill is going to be 
paid or not. If the mistake is discovered at 


(3) (1896) 1 Q.B. 7; 65 L. J. Q. B. 80; 73 L. T. 473. 





—*Page of (1896) 1 Q. B—[Ea}; 
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once, it may be the money can be recovered 
pack ; but if it be not, and the moneyis paid 
in good faith, and is received in good faith, 
and there is an interval of time in which the 
position of the holder may be alteréd, the 
principle seems to apply that money once 
paid cannot be recovered back.” 

Reference was also made to Imperial Bank 
of Canada v. Bank of Hamilton (4) whére a 
cheque for five dollars certified by the Bank 
of Hamilton's stamp was fraudulently alter- 
ed to 500 dollarsand paid by the Bank of 
Hamilton to the Imperial Bank of Canada, a 
holder for value, under a mistake of fact, 
which was not discovered till the next day. 
The Imperial Bank of Hamilton sued to 
recover back 495 dollarsfrom the Imperial 
Bank of Canada. It was held that notice of 
forgery was unnevessary, and the cheque 
for five dollars was not dishonoured; and 
accordingly the stringent rule laid down in 
Cocks v. Masterman (2) to the effect that 
notice of dishonour of Bill of Exchange must 
be given on the due date, did not apply. 
The rule could not be extended to other 
cases where notice of the mistake was given 
in reasonable time, and no loss had been 
‘occasioned by delay. 

In my opinion the fact that the plaintiffs 
accepted the position as drawees of the 
hundi, established for the time being 
mutual relationship between themselves and 
the bank, which cast upon them the duty 
“to inform the bank within a reasonabletime, 
that they had accepted that position under 
a mistake of fact. There can be no doubt 
that there had been gross carelessness on 
the part of the plaintiffs. They certainly 
‘had, when they noted the particulars in the 
hundi nondh, an opportunity of noticing that 
‘they were not the drawees mentioned in+the 
hundiin question. Then. in the ordinary 
cousse of business they should have notified 
to the drawer that he had been debited with 
the amount ofthe hundi, when the mistake 
would have been discovered, as is shown 
bythe fact that when the drawer was noti- 
fied of the debit made against him, he at 
once repudiated it. And then the further 
delay in sending notice to the bank has-not 
been explained. If, as tter of fact, the 
plaintiffs had three years Tom the date they 
discovered the mistake, then the question 


of delay would be immaterial. Ifthe plaint-. 


iffs are to be responsible for the delay, it 
must be delay which took place within a 


(4) (1903) A. C. 49; 72 L. J. P. O. 1; 51 W. R. 289; 87 
L. T. 457; 19 T, L. R. 56 


RAGHUNATH- RITHKARAN V. IMPERIAL BANK OF INDIA;-LTD, 


-a mistake 


[91 I. ©. 1925) 


short time after the payment’ was made, 
It would seem contrary to all principles of 

Common Law that in cases of negotiable 
instruments mistakes of this kind should 

not:be notified within a reasonable time. 
The fact that the party assumed the liability. 

which was not cast upon him by the docu- 
ment which was presented to him for pay- 
ment, must, I think be taken as a ground for 

holding that he was bound to notify the mis- 

take within a reasonable time to the holder 

of the document. I think, therefore, that 

the decision of the.Chief Judge of the Small 

Cause Court was correct, and thecase should 

be returned tothe Small Cause Court with 

this expression of our opinion. The defend- 

ants will be entitled to the costs of the. 
Reference. . 

Coyajeée, J.—Iam ofthe same opinion. 
The case stated forour opinion proceeds on 
the assumption that this is a suit for money . 
founded on mistake. Where money‘is paid 
under mistake or ignorance of fact, the rule 
is that the person to whom it has been paid 
must re-pay it. In this case, however, the 
plaintiffs have, by their conduct, made it 
impossible to restore the parties to their 
original position; and this fact, in my opin- 
ion, affords a good defence to the suit. The 
material facts are these. On December 22, 
1921, the defendant bank presented to the 
plaintiffs a hundi for payment. The plaint- 
iffs paid the amount without reading. the 


. hundi; had they read it they would have 


found that it was not drawn upon them and 


“that they were, therefore, not liable to pay. 


They discovered their mistake in November 
1922, and it was not until August 9, 1924, 
that they gave nótice of the mistake to the 


` defendant bank and éalled upon.it to re-pay 


the money. The plaintiffs took about eleven 
months to discover theirmistake. The hundi, 
afterit was paid, was retained by the plaintiffs 
and itis difficult to understand how, but for 
their own carelessness, the mistake remained 
so long undetected. Then, after the mistake 
was discovered, they remained inactive for 
a period of about twenty. months; -This long 
and unaccountable delay has made it im- 
possible for the parties to be restored to 
their original .position. By their own 
negligend or, as they prefer to put it, by 

f fact—the plaintifis accepted 
the position of drawees of the hundi; they 


- paid the money and retained. These facts 


are sufficient to cast upon them the duty, of 
giving notice of their mistake to the defend- 
ant bank within a reasonable time. It may 


wh 
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be conceded that the stringent rule laid 
down in Cecks v.. Masterman (2) is not 
applicable to this case. But the plaintifis 
were bound to give the defendant bank in- 
<: formation of their own mistake in accepting 
the position of drawees of the hundi, within 
a reasonable time. Their failure to do so 
has, in my opinion, disentitled them from 
recovering the money in this suit, 
Z. K, Answer accordingly. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
“Ssconp Crviz APPEAL No. 303: or 1924. 

‘July 24, 1925. ' 
Present :—Mr. Findlay, Officiating J. C. 
Haji WALI MOHAMAD—-PILAINTIFF — |, 
. APPELLANT 
versus f 

BENGAL NORTH-WESTERN RY. CO., 
EAST INDIAN RY. CO., anp BENGAL 
NAGPUR RAILWAY CO.——DHFENDANTS 


f — RESPONDENTS. | : 
Railway Company—Carriage of goods—Risk Note-- 


Exemption from liability~-Burden ,0f proof—Wilful . 


neglect, meaning of. 

Ha Risk Note executed by a consignor exempts a 
Railway Company from all liability in respect of loss 
of the goods except in acertain special case, such as 
wilful néglect of the Railway Administration or theft 
by or due to the wilful neglect of the servants of 
the Railway’ Company, in case of the loss of goods, 
the burden lies on the consignor to prove that there 
was wilful neglect by the Railway Company or its 
servants or theft by its servants. [p. 346, col. 1.] 

The term “wilful neglect” implies an intentional 
and purposeful omission to do acertain act. It is 
an even more extreme term than “gross and culp- 
able negligence” implying that an individual deliberate- 
ly refrains with his eyes open from doing an act 
or fang. sep which it is his‘duty to take. [p. 346, 
col. 2. a t 

.Appeal against the decree of the District 
Judge, Bhandara, dated the 9th April 1924, 
in Civil Appeal No. 85 of 1923. 

Mr. M. B. Niyogi, for the Plaintiff. 

Mr.J. C. Ghosh, for the. Respondents. 

. SUDGMENT.—The __ plaintiff-appel- 
lant Haji Wali Mohamad sued the Bengal 
North Western Railway Co., East Indian 
Railway Co.,and Bengal Nagpur Railway 
Co., for Rs. 1,570 being the value of part of 
a consignment of gur sent from Pachrukhi 
on 7th February 1922 for delivery to him 
at Railway Station Tirora on the Bengal 
Nagpur Railway. Some 244 packages of gur 


N 
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were, however, short delivered when the re- 
mainder of the consignment was received by 
him on- the 22nd of May 1922. The con- 
signment was carried via Asansol on the 
East Indian Railway Co. 

The main facts of the case are clear 
from the judgments of the twolower Courts. 
The Judge of the First Court held that the 
plaintiff had given:due notice of the suit, 
that there had been a strike of the majority 
of the Indian servants of the East Indian 
Railway Co., at Asansol from 14th February 
1922 to llth April 1922, that the consign- 
ment'had been delayed at Asansol because 
of this strike, that the 244 packages had 
been lost at Asansol about or subsequent 
to the 15th of February 1922, and that the 
loss was due to the wilful neglect of the 
East Indian Railway Co. and was not due to 
an unforeseen event or toa running’ train 
theft. The First Court accordingly passed 
a decree for Rs. 759 with proportionate 
costs. 

The defendants appealed to the Court 
of the District Judge, Bhandara, and that 
Court held that due notice of the suit had 
not been given to the East Indian Railway 
Co. under s. 77 of the Indian Railways Act; 
in any event, therefore, the District Judge 
was prepared to absolve the East Indian 
Railway Co. from the plaintiffs claim. On 
the real merits of the case, however, he 
held that although the suit had originally 
been filed as one of damages for non-delivery. 
of a part of the consignment, the plaintiff 
had subsequently admitted that the loss 
of the goods occurred while they were in 
possession of the Hast Indian Railway Co. 
In any event, he held it proved that the loss 
had-occurred at, Sansol. Accordingly it was 
for. the plaintiff-appellant to prove that 
the loss was due either to the wilful neglect 
of the Railway Administration or to heft 
by, or to the wilful neglect of, his servants. 
The District Judge, therefore, differed from 
the First Court's finding that the mere fact 
of the Railway staff at Asansol having 
struck work amounted to wilful neglect, 


"He accordingly dismissed the plaintiff's 


suit, and the latter has now appealed to 
this Court. 

I have been referred by Counsel for 
the appellant to the findings of the First 


. Court in paras. 12 and 13 of its judgment io 


the effect that there was some delay 
in locking up, the wagons at Asan- 
sol,and it has been suggested that the 
District Judge cofirmed these findings on 
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appeal. But the District Judge’s findiag 
was directly to the contrary, viz., that there 
had been no unreasonable delay on the 
part of the Railway staff at Asansol. As 
is obvious from the record, a state of some- 
thing approaching anarchy prevailed there, 
a mere fraction of the staff was on duty, and 
it was a matter of physical impossibility 
for such a fraction to cafry out in the nor- 
mal way their duties. Even thelocal Police 
force proved inadequate and military Police 


_ had to be requisitioned. There is, there- 


fore, in my opinion not only a total absence 
of proof that there had been wilful neglect 
on the part of the Railway Co., but any 
reasonable view of the evidence must be 
that such servants as remained on duty 
were doing all they could to cope with 
an impossible position. 

In the present case the goods were 
sent under Risk Note Form H, wherein 
the Railway Cos, were to be held free from 
all responsibility for loss of the consign- 
ment except for the loss of a complete con- 
signment or of one or more complete pack- 
ages forming part of a consignment due 
either to the “wilful neglect of the Railway 
Administration, or to theft by or to the 
wilful neglect of the servants. I have been 
referred to the decision in Hanumant Rao 
v. G. I. P. Railway Company (1) in this con- 
nection. But in the present case there was 
a clear admission made by the plaintiff on 
12th June 1923 that the loss, we are con- 
cerned with, had occurred at Asansol. The 
case quoted, therefore, is of little help in 
the present one. Clearly the decision of 
Mittra, A. J. ©. in the Agent, G. I. P. 
Railway, Bombay, v. Karaylal (2) applies 
here. The Risk Note we are concerned with 
exempted the Railway Oo. from all liability 
except in certain specified cases and the 
burden was clearly on the plaintiff of prov- 
ing that there had been wilfulneglect by the 
Railway Co. or its servants or theft by its 
servants. The case in East Indian Rail- 
way Co., v. Jogpat Singh (3)is similarly inap 
posite here on the question of onus in view 
of the plaintiff's admission that the loss 
had occurred at Asansol. Even if the 
burden of proving the negative, viz., that 
there had been no wilful neglect on the 
part of the Railway Co., or its servants, 


(1) 72 Ind. Cas. 333; 19 NPL. R. 56; (1923) A. L R. 


) 223, 
e 48 Ind. Cas. 294; 14 N. L. R. 1 

79 Ind. Cas, 126; 5160, 615; 8 Ç. W. N. 1001; 
ase) A, 1, R. (C.)'725, 
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had rested on the defendants, the evidence" 
on ‘record as to the extraorflinary con~ 
ditions, which existed during the strike, 
would have “been ample to have discharged’ 
the onus which rested on them, and I fully. 
agree with the District Judge that there. 
has been a total failure to show that there: 
was any wilful neglect on the part of the. 
Railway Co., by which the loss of the gur. 
in question was caused. The question of 
the East Indian Railway Go., not having 
been served with notice, therefore, becomes 
a some academical one, but I can see no 
reason for differing from the finding of 
fact which the District Judge arrived atin 
this connection, Clearly, the notice was 
not given within six months of the date of 
the delivery of the balance of the consign- 
ment, The Bengal North-Western Rail- 
way Co., would havé undoubtedly been 
liable, in any event, for the plaintiff's claim 
had he succeeded in the main part of the 
case: cf. Bengal and North-Western Rail- 
way Co. v. Haji Mutsaddi (4) but, as I have 
already shown, the plaintiff fails in tlie 
main part of the case. ` 

I may addas regards the term “wil- 
ful neglect” which has been alluded to in 
the course of argument, that this term 
implies an intentional and purposeful 
omission to do a certain act. Itis an even 
more extreme term than gross and culpable 
negligence. Itimplies that an individual 
deliberately refrains with his eyes open 
from doing an act or taking a step, which 
it is his duty to do or to take. There has 
been nothing approaching even prima facie. 
proof of any such wilful neglect in the. 
present case. On the contrary, the evidence 
shows that the residuum of the Railway’ 
servants on duty were doing all they could: 
to cope with an impossible and exceptional 
position of affairs at Asansol, a position of 
affairs which had become so serious as 
regards the breach of the public peace’ that 
recourse to the armed Police became ne- 
cessary. 

I find myself, therefore, 


in: complete . 


‘agreement with the judgment of the lower 


Appellate Court. The appeal fails and ‘is 
dismissed with costs. I see no reason why. 
the appellant should not bear the ‘respon-. 
dents’ costs in this Court and I order accord-- 
ingly. Costs in the lower Courts as already 
ordered. 


G. R.D Appeal dismissed, 


(4) 7 Ind.-Cas. 160; 7 A. L. J. 833. 
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BOMBAY HIGH COURT. 
Sxcono IVIL APPEAL No, 647 or 1921. 
July 16, 1925. 

Present :—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. - 
RAMCHANDRA TRIMBAK MANTRI~ 
PLAINTIFE— A PPELLANT 
versus 
DATTU RAMA PATIL AND ornERs— 

DEFENDANTS— RESPONDENTS. ` 

Bombay Land Revenue Code (Act V of 1879), s. 88— 
Landlord and tenant—Origin of tenancy-—Permanent 
tenancy—Presumption. 

Where it is found that the land comprised in 
. a tenancy was waste land belonging to the ancestor 
of the landlord in a certain year and that it was not 
cultivated at that time by any tenant, the presump- 
tion laid down in s. 83 of the Bombay Land Revenue 
see aaah be raised in respect of such land. [p. 347, 
col, 1, 


Second appeal from the decision of the 
District Judge at Satara, in Appeal No. 233 
of 1923, reversing a decree of the Joint 
Subordinate Judge at Islampur, in Civil 
Suit No. 778 of 1918. 

Mr. Bahadurji (with him Mr. A.G. Desai), 
for the Appellant. 

Mr, G. ó. Rao, for the Respondents. 


JUDGMENT.—The finding of the two 
lower Courts on the issue remanded under 
this Court's judgment of March 25, 1924, 
is in the negative, that is to say that the 
defendants have failed to prove under the 
provisions of s. 83 of the Bombay Land 
Revenue Code that they are entitled to 
the presumption mentioned therein, so 
that they cannot be held to be permanent 
tenants with a duration of tenancy co- 
extensive with the duration of the tenure 
of their landlord. This negative finding 
is based on certain documentary evidence 
which, in the opinion of both the lower 
Courts, shows that the land in question 
was‘ waste land belonging to the plaintiff's 
ancestor in about the year 1851 and that it 
was not cultivated by any tenant, whether 
the predecessor of defendants Nos. 1 to 5 
or not, until at any rate some years later. 
This conclusion is not objected to by 
Dewan Bahadur Rao for the respondents. 
But he contends that the finding is not 
sufficient ground for saying that satisfactory 
evidence of the commencement of the 
tenancy is forthcoming, He relies -upon 
the decision in Sidhanath v. Chiko (1), con- 
firmed in appeal in Chikko v. Shidnath 


(2). He points out that the finding in 
(1) 63 Ind. Oas. 935; 23 Bom. L. R. 533 ` 
(2) 66 Ind. Cas. 315; 21 Bom, L. R. 226; (1922) A. L R. 
(BJ) 25; 46 B. 687, 


RAMOHANDRA TRIMBAK MANTAI V. DATTU RAMA PATIL. 
. that case was that the tenancy must have 
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begun in the year 1805 and that the de- 
cision, therefore, only amounts to saying 
that, when a particular year can be indicat- 
ed as that-in which the tenancy began, 
the case is excluded from those in which 
a presumption can be drawn under s. 83 
of the-Bombay Land Revenue Code. He 
points out that, if so, this is in conflict 
with the decision to which I was a party 
in Narayan v. Pandurang (3) and that 
the assumption in Pratt, J.s judgment 
that in Sidhanath v. Chiko (1): “the time 
from which the tenancy was proved to 
have commenced was found not to he a 
particular year, but a period in or after 
the year 1805," is not justified by ihe 
record in that case. The latter comment 
appears correct, but that does not, in my 
opinion, affect the main consideration on 
which the decision in Narayan v. Pandu- 
rang (3) was based. In both the judg- 
ments of Pratt, J, and myself the main 
reason for holding that the presumption 
could not be drawn was that a certain 
period was proved within which the 
tenancy must have commenced, and that 
there was no good ground for saying that 
a particular year was the outside limit 
contemplated by the Legislature in s. ¢3, 
in regard to proof of the commencement 
of a tenancy. As I have said in that 
case, I can see no logical basis for saying 
that you are justified in taking a number 
of months, but not justified in taking a 
number of years as sufficient. Dewan 
Bahadur Rao has suggested that the fact 
that the ordinary tenancy contemplated 
by the Bombay Land Revenue Code, ig 
an annual tenancy, supplies a reason for 
taking a year as the extreme period con- 
templated by the Legislature. But there 
is nothing in s. 83 to confine it to “thg 
case of annual tenancies, and if ihe 
Legislature had intended such a construc- 
tion we think it would have been more 
clearly expressed. I adhere to my previous 
decision, and, therefore, upon the findings 
of the lower Courts I hold that the main 
defence of the defendants fails and that 
they are not proved to be permanent tenants, 

lt is conceded by Mr. Bahadurji for 
the plaintiff-appellant that the objection 
as to proper notice not having been given 
is valid and that" he is not, therefore 
entitled to the relief of ejectment that 


(3) 76 Ind. Cas. 71; 24 Bom, L. R. 831; (1928) A, IR, 
(B.) 402; 47 B. 4. 


348 


is sought in the plaint. The plaintiff, 
however, included in the relief sought a 
prayer for a declaration that he and de- 
fendant No. 6 were the rightful owners 
of the land. Mr. Bahadurji asks that a 
declaration accordingly should be given, 
. coupled with a further declaration that 
defendants Nos, 1 to 5 are merely annual 
tenants, who can be ejected after due 
notice as required by - the Bombay Land 
Revenue Code. We, therefore, allow the 
appeal and grant the plaintiff the declara- 
tions above mentioned. We also, in order 
to avoid further litigation, if possible, and 
as there is a prayer in the plaint as to 
' mesne profits, award, as other relief equit- 
able in the circumstances of the case, the 
plaintiff and defendant No. 6 mesne profits 
or rént from defendants Nos. 1 to 5 from 
the date of suit at the rate of Rs. 41-11-9 
the rate mentioned in Exs. 47 and 48. 

As regards costs, the plaintiff has 
succeeded on the main question that has 
been the subject of this litigation but he 
has failed in his prayer for possession for 
a technical reason. In the circumstances, 
we think that a fair order will be that 
the appellant’ should get 2/3rds of his 
costs throughout from defendants Nos. 1 to 


Z. E. Appeal allowed. 


_CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DgcREE 
No. 1273 or 1923. 
June 17, 1925, 
Present :—Justice Sir Ewart Greaves, 1 
_ © Kr., and Mr. Justice B. B. Ghose. 
MAMIN KHAN AND OTHERS— PLAINTIFFS 
: —APPELLANTS 
versus 
MOIZUDDIN KHAN AND oTHERS— . 


DEFENDaNTs— RESPONDENTS. 

Pleadings—Easement, suit for—Plaintiff alleging 
easement in favour of himself and others- Easement 
established in favour of plaintiff alone—Plaintiff, 
whether entitled to decree. 

Ifa plaintiff comes into Court and says that he as 
well as other persons have acquired a right of ease- 
ment over a certain land,and does not succeed in 
proving that the other persans have such right, there 
js nothing to prevent him from succeeding in his 
claim if he can prove that he has used the land in the 
way required by law for the purpose of acquisition of 
a right of easement. [p. 349, col. 1.] 


MAMIN KHAN V. MOTZUDDIN KHAN. 


(91 I. 0.1995) 


Appeal against the decree of the Sub- 
ordinate Judge, Third Court, ‘Mymensing, 
dated the 24th Jantary 1923, affirming 
that of the Munsif, Second Court, Netro- 
kona, dated the 20th August 1921. 4 

Mr. Atul Chandra Gupta (with him Babu 
Radhika Ranjan Guha), for the Appellants. 

Babus Braja Lal Chakravarti, Birendra 
Kumar Dey and Biraj Mohan Majumdar, 
for the.Deputy Registrar. 

. JUDGMENT. 

Ghose, J.—This ‘is an appeal against 
the judgment and decree of the Subor- 
dinate Judge, Third Court of Mymen- 
singh, affirming the decision of the Munsif, 
Second Court of Netrokona. The suit was 
for declaration ofaright of way brought 
by the plaintifis for themselves and for 
the general public of the village on the 
allegation that the plaintiffs as well as the 
villagers had used the land in dispute as a 
pathway for their daily necessary purposes 
for over hundred years from generation to 
generation with their cattle openly, peace- 
fully, without dispute and as of right. 
They, however, described the zpathway as 
agorat starting from a different village 


and leading to another over the disputed 


land. 


: The Trial Court found that there was apath- 


way. The Munsif says “I have no doubt on 
the evidence on the record that before the 
alleged obstruction the plaintiffs and people 
having homestead nearby had used the 
disputed land for various purposes for an 
indefinite length of time without any ob- 
struction. Defendant No. 1 had admitted 
that the plaintiff No. 1 and others 
pass on the disputed land when necessary 
to go from one homestead to another. Hence 
I find that the plaintiffs had been in un- 
interrupted enjoyment of the disputed land 
over 20 years.” He, however, dismissed 
the suit on the ground that according to 
his finding the plaintiffs had used the land . 
not as of right but by sufferance only. It 
is difficult to understand what he meant by 
the word “sufferance” because easements 
by prescription are acquired only by suffer- . 
ance of the dominent owner. The plaint- 
iffs appealed from that decree. The Sub- 
ordinate Judge affirmed the finding of the 
Munsif as regards the user of the disputed 


‘land asa pathway by the plaintiffs and 


two or three villagers. It was also found 
by the Subordinate Judgé affirming the 
decision of the Munsif that this was not a 
gorat, but that this pathway over the dis- 
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puted land was a continuation of the gorat 
and the plaigtifis and two or three villagers 
used to pass over it with their cattle. ‘his 
was also admitted by the defendants wit- 
. ness No.1 who said that the plaintiffs had 


“a pathway to go to the gorat with their 


cattle over the disputed land. The Sub- 
ordinate Judge next considered the finding 
of the Munsif as to whether the plaintiffs 
had been able to prove that the pathway 
was used as of right, and having taken into 
consideration all the facts which were 
placed before him for the purpose of estab- 
lishing that the user was permissive he 
comes to this definite conclusion that the 
plaintiffs’ user was as of right and not ofa 
permissive nature, On this finding one 
would suppose that he would pass a decree 
in favour of the plaintiffs but instead of 
doing so he dismissed the suit on the 
ground that the plaintiffs having brought 
their suit on the allegation that they as 
well as the inhabitants of the village had 
- the right of user over the disputed land as 
a way and they having failed to establish 
the right of user of all the villagers the 
suit ought to fail even if the plaintiffs had 
proved that they had the right of user as 


claimed by them. We do not consider that 


the proposition enunciated by the Sub- 
ordinate Judge is right. If -a plaintiff 
comes into Court and says that heas well 
as other persons have acquired a right of 
easement over a certain land, and does 
not succeed in proving that the other 
persons had such right, there is nothing to 
prevent him from succeeding in his claim 
if he can prove that he has used the land 
in the way required by law for the purpose 
of acquisition of a right of easement. It 
has, however, been.contended.on behalf of 
the defendants-respondents that the land 
over which theright of way has been claim- 
ed is not defined and the findings of the 
Courts below are not definite as to the land 
over which the right of way has been 
found. From the passages I have cited 
from the judgment of the Munsif as well 
as of the Subordinate Judge it is quite 
clear that: both the Courts found that the 
pathway was over the whole ofthe disput- 
ed land and we find that the disputed land 
has been depicted in the map of the Com- 
missioner who was deputed for the purpose 
of holding a local enquiry in the case. It 
cannot, therefore, be urged that the path- 
way claimed isin any way indefinite. On 
these grounds the decision of the Subordi- 
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nate Judge is set aside and the plaintiffs’ 
suit decreed declaring that the plaintiffs 
have a right of way over the disputed land 
(shown in the Commissioners map) as 
claimed by them as an easement. 

The plaintiffs are entitled to their costs 
in all the Courts. 

The cross-objection is not pressed. It is 
accordingly dismissed. 

Greaves, J.—I agree. 

N. H. ` Cross-objection dismissed. 
BOMBAY HIGH COURT. 
Second Civit APPEAL No. 350 or 1924, 

l July 2, 1925. 

Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
RAOHAPPA CHANBASAPPA 
KARVIRSHETTI—DRFENDANT—APPELLANT 
VETSUS 
NINGAPPA KASAPPA LAKHANNAVAR 
—PLAINTIFF—RESPONDENT. 
Morigagor and mortgagee—Rajinama and kabulivat, 


effect of—Ownership in mortgaged land, whether’ 
transferred, 


_ The passing of a rajinama by a mortgagor of land 
in favour of the mortgagee, and of a corresponding 
kabuliyat to Government by the mortgagee, do not 
necessarily imply the extinction of the mortgage and 
a transfer of ownership in favour of the mortgagee. 
The question asto the effect of the rajinama and 
kabuliyat in each case must depend upon its own 
facts. The documents are evidence the effect of which 
must be weighed ineach case on the merits. [p. 350, 
col. 2; p. 351, col. 2.] ' 
. (Case-law reviewed.) 9 
Second appeal from the decision of the 
District Judge at Dharwar, in Appeal 
No. 257 of 1922, reversing a decree of the 
Subordinate Judge at Hubli, in Civil Suit 
No. 335 of 1921. i 
Mr. S. B. Jathar, for the Appellant. 

Mr. G. N. Thakor (with him Mr. § V 
Palekar), for Respondent No. 1. Kh 
Mr. H. B. Gumaste, for Respondent No, 3 

JUDGMENT, . 
Fawcett, J.—In this case the plaintiff's 
father mortgaged certain land to defend- 
ant No. l's grandfather in the year 1871 
with possession. Two years after that the 
Plaintiff's father again mortgaged the same 
property for an additional sum of Rs. 100 
to the same mortgagee. This document 
contains a. term that the property should 
be enjoyed bythe mortgagee for a period 
of 21 years in full satisfaction of 
the debt and after the completion of the 
said period, possession of the property 
should be. restored to the mortgagor free 
of the mortgage charge. The plaintiff's 
father died in 1877. Under the term that, 
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I have just mentioned the property should 
have been given back to the mortgagor 
about 1894. But that was not done. In 
1909 the plaintiff brought a suit against the 
mortgagee’s representatives to redeem and 
recover possession of the land, alleging that 
it had been agreed the defendants should 
retain possession of the land for four years 
more after the term of 21 years had 
expired, and would then surrender it 
to his father, but had not carried out the 
agreement. In that litigation the main 
question that arose and was decided was 
whether thedocument of 1873 was a usufruc- 
tuary mortgage or a lease, and it was held 
that it was a usufructuary mortgage. The 
Trial Judge had found the deed to be a 
lease and dismissed the plaintiff's suit, but 
the two Appellate Courts held that it was 
really a mortgage and the case was sent 
pack for trial on the merits. Apparently 
that suit was not further prosecuted by the 
plaintiff andit was dismissed for non-ap- 
pearance. The plaintiff's present suit was 
brought in 1921 to recover possession and 
mesne profits on the ground that defendants’ 
mortgage right had been fully discharged. 
The Subordinate Judge dismissed the 
plaintiff's suit with costs holding that the 
equity ofredemption under the mortgage 
had been extinguished by a subsequent 
passing of a rajinama and a kabuliyat. The 
rajinama was passed by the plaintiff's 
father to the mortgagee in 1877 anda cor- 
responding kabuliyat to Government was 
passed by the mortgagee. Defendants Nos. 
land 2, who are the grandsons of the 
original mortgagee, and defendant No. 5, 
whois the purchaser of a portion of the 
plaint property from defendant No. 1, all 
set up this rajinama and kabuliyat as hav- 
ing extinguished this mortgage. f 
I'he District Judge in appeal from this 
desision held that there was no transfer 
of ownership by the rajinama and kabuliyat 
and that the equity of redemption still sub- 
sisted. No other question, he says, was pro- 
posed,and he, therefore, granted the plaintiff 
a decree for possession with costs and an 
order as to future mesne profits. . 


Defendant No. 5 has appealed from this 
decision on the ground that the rajinama 
and Kabuliyat have in law extinguished the 
equity of redemption. , Mr. Jathar, in sup- 
port of this contention has drawn our 
attention to various rulings of this 
Court in regard to the effect of a 
pajinama and a kabuliyat, such as have 
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been passed in’ the present case, viz.’ 
Tarachand Pirchand v. Lakshntan Bhavani 
(1), Vishnu Sakharam Phatak v. Kashinath 
Bapu Shankar (2), Venkaji v. Gopal (8), 
Imam Ibrahim v. Bhau (4), Narso v. Nagava 
(5) and Chandammal v. Bhaskar (6). He 
contends that the effect of all these cases 
but the last is that a legal presumption 
arises from the passing of the rajinama 
aud kabuliyat that a transfer of ownership 
is intended to be effected, and that accord- 
ingly it operates, just as if it was a sale, 
to extinguish the equity of redemption. 
Now, no doubt, the earlier cases did rather 
go that way and in particular the case of 
Venkaji v. Gopal (3) is very similar to the 
present case. Also in Narso v. Nagana (5), 
Beaman, J., in hisjudgment takes the view 
that the passing of the rajinama and 
kabuliyat is fairly conclusive evidence that 
a transfer of ownership has, in fact, been 
made. But in the last named case of Chand- 
ammal v. Bhaskar (6), Sir Norman Macleod, 
Chief Justice, and Heaton, J., who was a 
party to some of the previous cases, held 
that it does not necessarily by itself amount 
to a transfer of the property, and that each 
case must depend upon its own facts. Speak- 
ing for myself, I think that this is certain- 
ly amore reasonable view to take than the 
view that the Court should at once presume 
that a transfer of ownership isintended if a 
rajinama and a kabuliyat have been passed. 
I donotthink that there is any current 
of authority in this Court which would 
justify our holding that a legal presump- 
tion arises under s. 114 of the Indian Evi- 
dence Act suchas the appellant’s Pleader 
contends for. That ‘section only says that 
the Court ‘may presume’ and the last ruling 
to which our attention has been called is 
distinctly against its presuming that the 
rajinama and kabuliyat have the effect 
of transferring the ownership of the pro- 
perty. Heaton, J.,in his judgment in this 
case, says (page 143*) : — 

“A rajinama and kabuliyat do not by any 
means completely take the place of a sale- 
deed. They only serve as documentary 
evidence of transfer, if that transfer can 
properly be inferred from the totality of 
facts proved; and these must usually at any 
< (1) 1 B. 91; 1 Ind, Dec. (N. s.) 60. 

(2) 11 B. 174; 6 Ind. Dec. (x. s.) 115. 
(3) 27 Ind. Oas. 613; 16 Bom. L. R. 718; 39 B, 55. 
(4) 40 Ind. Cas. 68; 19 Bom. L. R, 329; 41 B. 510. 


2 45 Ind. Oas. 492; 20 Bom. L. R. 358; 42 B. 359. 
(6) 55 Ind. Cas. 619; 22 Bom. L. R. 140. 


*Page of 22 Bom, la, R—[Ed. : 
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‘rate comprise a good deal more than the 
‘rajinama aod kabuliyat themselves.” 

As I have already said he was a party to 
-someof the previous decisions, and consider- 
able weight attaches to these remarks, He 
certainly does not take a view that there 
is any presumption of the kind I have 
mentioned, because he says that the totality 
of facts proved must usually comprise a 
good deal more than the rajinama and 
kabuliyat. In the present case the District 
Judge has considered the circumstances and 
has come to the conclusion that the passing 
of the rajinama and kabuliyat was prob- 
ably due tothe inconvenience that would 
arise in regard to the payment of assessment, 
which the mortgagee had undertaken to 
make, if the mortgagor Basapa continued 
to hold the khata of the land, and that 
there wasnoindication that they were in- 
‘tended to have any other effect. That is a 
„conclusion which, on the view of law that 
I have mentioned, héwas entitled to take 
and it seems to me an entirely reasonable 
one. Therefore I do not think that there is 
any error of law which would justify our 
interference with this conclusion in second 
appeal. 

It has, however, been urged that in any 
case. the suit is barred by limitation, because 
the mortgagee had given up possession in 
. 1894, and even allowing for the extra period 
during which the plaintiff in the previous 
suit of 1909 said it was agreed that the 
mortgagee should remain in possession, 
there had been over twelve years before 
“the present suit was brought, in which the 
representatives of the mortgagee had adverse 
possession. “But this is a point which I do 
not think we can now gointo. It is nota 
point that has been taken.in the memoran- 
dum of appeal, and, therefore, it cannot now 
-be urged without the leave of the Court 
under O. XLI, r. 2, read with O. XLII, C.P.C, 
If the point of limitation had arisen on the 
face ofthe plaint, then, no doubt, there is 
authority forsaying that leave should be 
given as a matter of course, But in the 
present.case it appears tome that the point 
of limitation cannot be properly decided 
withoutsome evidenceastothecircumstances 
in which the mortgagee continued to have 
possession of the land subsequent to, 1894. 
Nosuch evidence appears to have been 
given, and although the point of limitation 
was taken in the written statement of 
defendants Nos. 1, 2and 5 no issue relating 
te it wasraised in the Trial Court, In the 
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‘Appellate Court also the District Judge 
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said “no other question was proposed.” So 
that it seems to me clearly a case where 
we should not give leave for this point to 
be taken, and, in any case, as it cannot be 
decided without the case being remanded 
for additional evidence, it cannot succeed in 
second appeal. I would, therefore, dismiss 
the appeal with costs. 

Madgavkar, dJ.—In the previous 
litigation between the parties this Court 
had disallowed the contention of the pre- 
sent appellant that the transaction was a 
léase and had upheld the contention of the 
respondents that it wasa mortgage. The 
appellant's possession, therefore, remains as 
mortgagee; and it was for him from the 
outset, if he relies on his possession having 
become adverse, clearly to plead the’ facts 
and the date whenit so became. Having 
failed todo so,it is hardly open to him in 
second appeal to set up a contention of 
adverse possession and limitation. 

As regards the rajinama and kabuliyat, I 


“would respectfully agree with the decision 


in Chandammal v. Bhaskar (6). They are 
evidence, the effectofwhich must be weigh- 
ed in each case on the merits. In the 
present case the only other circumstance 
in favour of the appellant is the long pos- 
session. That is largely nullified by the 
death of the original mortgagor in 1877 
within four years of the second mortgage. 
In the absence of evidence as to age or 
knowledge of the possession in the plaint- 
iff's son by the mortgagor, that circum- 
stance coupled with the rajinama and 
kabuliyat is not enough to show that the 
parties intended to convert a mortgage 
into a sale, I agree, therefore, that the 
appeal fails and must be dismissed with 
costs. 


N. H. Appeal dismissctl, 


LAHORE HIGH COURT. 
» MISCELLANEOUS Second CIVIL APPEaL 
No. 1246 or 1923. 
January 19, 1924. 
Present :—Mr. Justice Campbell. 
MAYA RAM—Puaintire —APPELLANT 


VETSUS 
TULSI RAM AND OTHERS —DEFENDANTS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XLI, rr, 23, 
25, 27—Suit decided on merits—A ppeal—Remand, whe- 
ther permissible—Procedure. 

Where a suit has not been disposed of upon a preli« 
minary point, the Appellate Court bas no power tq 
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remand the suit under r, 23 of O. XLI of the C. P. C. 
The Court should decide the issues arising in the 
suit itself or if it requires further evidence it should 
proceed under r. 25 or r. 27 of O. XLI of the Code. 

_ Miscellaneous second appeal from the 
order of the District Judge, Amritsar, dated 
the 21st April 1923, - 

Dr. Nand Lal, for the Appellant. 

Lala Niranjan Dass, for the Respondents. 

JUDGMENT.—The learned Counsel 
on both sides agree that the learned Dis- 
trict Judge acted contrary to law in re- 
manding the case under O. XLI, r. 23, C. 
P. ©. The decree was not reversed on 
appeal, nor was the suit disposed of upon a 
preliminary point and by using O. XLI, r, 23, 
the learned District Judge forced the re- 
spondent to come to this Court on second 
-appealat a most inconvenient stage. The 
learned District Judge stated in his order 
that the evidence already on the record was 
‘probably sufficient for the proper decision 
of the two issues to which he referred, viz., 
Issues Nos. 4 and 5. That being so he should 
have decided the issue himself, or, if he 
required further evidence he should have 
proceeded under r. 25 or r. 27 of O. XLI. 

I accept the appeal, set aside the order 
remanding the case under O. XLI, r. 23, 
and direct that the appeal be disposed of 
by the learned District Judge on all the 
points for decision. Costs in this Court 
will be costs in the appeal. 

Z, K. Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1368 or 1923. 

June 24, 1925. 
Present:—Justice Sir Ewart Greaves, 
Kr., and Mr. Justice B. B. Ghose. 
Syed FAIZUDDIN ALI AND ANOTHER 
—)DEFENDANTS—APPELLANTS 

š versus ‘ , 
Mirza IYAHIYA. SIRAJI—PUAINTIFE 
AND ANOTHER—Pro forma DEFENDANT—- 
RESPONDENTS. : 

Religious Endowments Act (XX of 1863), s. 14—Suit 
for declaration that resolutions passed at certain meet- 
ing are invalid, nature of-—Jurisdiction of Court. 

A suit brought by a member of a Committee con- 
stituted under the Religious Endowments Act, against 
the other members for a declaration that resolutions 
passed at a certain meeting were invalid on account 
of proper notice not having been given does not fall 
within the purview of s. 14 of the Act but is triable 

' under the ordinary law. 

Appeal against a decree of the District 

Jude, Murshidabad, dated the 12th Feb- 


-PAIZUDDIN ALI Y. IYAHIYA sirast. 
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ruary 1923, affirming that of the Munsif, 
Lalbagh, deted the 3rd of September 1921', 

Mr. S. R. Das (Advocate-General) (with 
him Babu Santimoy Majumdar and M. Md. 
feu Haque Chowdhury), for the Appel- 
ants. 

Dr. Sarat Chandra Basak (with him 
Babus Hemendra Kumar Das, .Amulya 
Charan Sen, Baranasibashi Mukherjee and 
Charu Chandra Chowdhury for Babu Priya- 
nath Dutt), for Respondents Nos. 1 and 2. 

JUDGMENT. ` i 

Ghose, J.—This was a suit brought 
by one member of a Committee of a 
religious endowment governed by the 
Religious Endowments Act XX of 1863 
against two other members forming the 
Committee for a declaration that resolu- 
tions passed at certain meetings held on 
the 3rd August, 2nd October and 25th 
October 1920 are ultra vires and invalid. 
The. findings of fact are all against the de- 
fendants. It has been found that the 
notice given by defendants Nos. land 2 to 
the plaintiff of the meeting that was to be 
held on the 3rd August 1920 was not pro- 
per, inasmuch as there was no agenda of 
the business. to be done at the meeting 
sent with the notice. The learned Judge, 
therefore, held that the resolutions arriv- 
ed at the meeting of the 8rd August are 
invaild. Similarly, it is found that the 
coed two meetings were also not legally 

eld: . 

The findings of fact are conclusive and 
no question can be addressed to us on 
behalf of the appellants with regard to this, 
The only question that was urged before 
us was that having regard to s. 14 of the 
Religious Endowments Act the Munsif had 
no jurisdiction to entertain the suit in the 
first instance, and special reliance was 
placed upon the phrase ‘neglect of duty’ 
contained in s. 14 of that Act. In our 
opinion, this was not a suit for neglect of 
duty by any person with regard to a reli- 
gious endowment. It was an ordinary suit 
for declaration that resolutions passed at a 
meeting were invalid on account of proper- 
notice not being given toa member of the 
Committee. The case, therefore, comes 
under the ordinary law and. the Munsif, in 
our opinion, had jurisdiction to entertain 
the suit. ; 

This point failing, the appeal must be 
dismissed with costs. h 

Greaves, J.—I agree. 

Z. K. Appeal dismissed, 
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BOMBAY HIGH COURT. 
Suconp CIVIL APPEAL No. 539 or 1924. 
June 26, 1925. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

NARAYAN KESHAV VAGLE—Puatr- 

1FF—APPELLANT ; 
a VETSUS 

Kaji GULAM MOHIDIN—Derenpant 

< —RESPONDENT. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s. 12-—-Mortgage suit by benamidar, maintainability 
of—Account, mode of taking of. 

So-long as a benamidar’s. transaction does not con- 
travene the provisions of any law the Courts are bound 
to give effect to it and the benamidar is entitled to sue 
upon its basis. [p. 353, col. 2.] 

The expression “persons, if any, through whom they 
claim” ins. 12 of the Dekkhan Agriculturists’ Relief 
Act, covers not merely the legal represantative of a 
deceased creditor or deceased debtor but also an 

‘assignee who has bought, or otherwise acquired the 
right, title and interest of either the original creditor 
or the original debtor. Therefore, the section cannot 
be taken to prohibita suit on a mortgage by a 
benamidar. On the other hand, the provisions of the 

_ section must be observed by the Court in a suit by 
a benamidar just as much asina suit by the real 

-ereditor.. It is quite possible for the Court to carry 
out these provisions in such @ case, inasmuch as the 
actual creditor can be examined and called upon to 
produce his accountt as a witness. [p. 354, col. 1] 

Second appeal against the decision of the 
First’ Class Subordinate Judge, A. P., at 
Ratnagiri, in ‘Appeal No. 237 of 1923, con- 
firming that of the Second Class Subordi- 


nate Judge, at Dapoli, in Civil Suit No. 121 


of 1922. 
Mr. P. V. Kane, for the Appellant. 
Mr. P. B. Shingne, for the Respondent. 


r JUDGMENT. 

Fawcett, J.—The plaintiff has sued the 
defendant to recover a certain sum of 
: money as due on a.simple mortgage bond, 
passed in 1910 by defendant No. 1 ănd his 
father, whose other legal representatives 
have been joined as defendants. Defendant 
No. 1 opposed the suit contending that he 
was an agriculturist, that he and dis father 
had no dealings prior to this bond with the 
plaintiff, and that the latter was a benami- 
dar for one Shamdin Jagannath Marwadi, 


who had got the bond executed in favour. 


of the plaintiff with the object of avoiding 
his liability to account under the Dekkhan 
Agriculturists’ Relief Actin regard to the 
previous transactions between him and the 
defendant. He also pleaded that the Mar- 
wadi's.dues were mostly paid off, and that 
‘no fresh consideration was paid when the 
bond in suit was passed. The Trial Court, 
on a consideration of the evidence, held that 
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the defendant was an agriculturist within 
the meaning of the Dekkhan Agriculturists’ 
Relief Act and that the plaintiff was a 
benamidar for this Marwadi, the bond 
being passed in the plaintiff's name as a 
mere cloak to avoid liability to render an 
account under the Dekkhan Agriculturists’ 
Relief Act in respect of the previous deal- 
ings which the mortgagors had with the 
Marwadi. He accordingly dismissed the 
suit and ordered the parties to bear their 
respective costs. 

The First Class Subordinate Judge, on 
appeal by the plaintiff, took the same view 
and dismissed the appeal with costs. 

A second appeal has been admitted and 
the contention put before us is that there 
was an error of law in the decrees of the 
lower Courts for the following reasons. It 
has been ruled by the Privy Council in 
Gur Narayan v. Sheo Lal Singh (1) and in 
various other cases, such as, Ravji Appaji v. 
Mahadev Bapuji (2) and Ramchandra Vithal 
v. Gajanan Narayan (3), that a benami- 
dar can maintain a suit on a mortgage, 
so that, when a mortgage is executed osten- 
sibly in favour of A though really B 
is the mortgagee, 4 may sue the 
mortgagor on the mortgage, and the 
real mortgagee will be bound by the 
decree as res judicata against him, Their 
Lordships of the Privy Council in Gur 
Narayan's case (1) at page 574* said : “So 
long, therefore, as a benamidar's transaction 
does not contravene the provisions of the 
law the Courts are bound to give it effect,” 
So thatthere isa qualification to this general 
principle, viz,that a benami transaction 
must not contravene the provisions of any 


law. Thus in the case of Ramchandra 
Vithal v. Gajanan Narayan (3) it was 
contended that the principle in qyes- 


tion did not apply to that particular case, 
because the provisions of s. 294, 0. P. ©. 


. of 1882, had been contravened in so far ag 


the decree-holder had not obtained leave 
to bid or to purchase the property in ques- 
tion at a Court-sale. It was, however, held 
that there was no such har to the principle 
being applied.to the facts of that case. Mr, 
Shingne for the respondent has ‘admitted 
the general principle laid down in these 
rulings, but contends that the provisions 

(1) 49 Ind Cas 146 C. 566; 46 I. A. 1; 17A. L.J. 66; 36 
M. L. J. 68; 9 L. W. 335; 23 ©. W.N. 591; 1U P.L 
R. (P. C.) 1; 12 Bur. L. T. 122 (P. CO). 

(2) 22 B. 672; 11 Ind. Dec. (x s.) 1050. 

(3) 56 Ind. Cas, 349; 44 B. 352; 22 Bom. I. R. 296, 
“#Page of 46 C—[Hd.] oa 
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of the Dekkhan Agriculturists’ Relief Act do 
not permit of a suit by a benamidar where 
the object of the suit is to prevent the 
application of the provisions of that Act 
in regard to taking an account from the 
commencement of the transactions between 
the parties. He points out the provisions 
of s. 12 of the Act which requires the Court, 
if the amount of the creditor’s claim is 
disputed, to examine both the plaintiff and 
the defendant as witnesses, unless, for 
reasons to be recorded by it in writing, it 
deems it unnecessary so to do, and to inquire 
into the history and merits of the case from 
the commencement of the transactions be- 
tween the parties and the persons (if any) 
through whom they claim, out of which the 
suit has arisen. It was suggested that this 
implies that the plaintiff should be the 
original creditor, and that the section does 
. not, therefore, contemplate a benamidar 
being the plaintiff. Against this view, 
however; is the fact that the section cannot 
be supposed to prevent the plaintiff being 
an assignee of the original creditor. Such 
a case, I think, is clearly contemplat- 
“ed by the words “persons if any through 
whom they (i. e., the parties) claim.” That 
expression suffices to cover not merely the 
legal representative of adeceased creditor 
but an assignee who has bought, or other- 
wise acquired the right, title and interest 
of either the original creditor-or the original 
_ debtor ; and such a construction was in 
fact given to these wordsin Annajt Waghuji 
v. Bapuchand Jethiram (4) which was a case 
of an assignee from an agriculturist. There- 
fore, the suggestion that s. 12 must be 
taken to prohibit a suit on mortgage by 
a benamidar cannot, I think, be accepted ; 
but, on the other hand, the provisions of 
that section have to be observed 
by he Court in a suit by a benamidar just 
as much as in a suit by the real creditor, It 
is quite possible for the Court to carry out 
these provisions in. such a case, because 
the actual creditor can be examined and 
called upon to produce his accounts as & 


witness, just as wellas if he was a party.. 


If the benamidar in any way Obstructs such 
an inquiry, then of course other considera- 
tions may arise. But in the present case 
there is no reason to anticipate any such 
obstruction, as the Marwadi creditor was 
in fact examined in the lower Court and 
produced certain accounts. There should, 


-4 7 By 620; 4 Ind, Dee. (S, 8) 351, 
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therefore, be nothing to prevent the Court 
from continuing the inquiry *equired by 
s. 12 by further examination of the Marwadi 
and his accounts from the commencement 
ofthe transactions between him and the 
mortgagor. Accordingly there is, in my 
opinion, no sufficient ground for saying 
that the Dekkhan Agriculturists’ Relief 
Act itself prevents the application of the 
general principle laid down by the Privy | 
Council. 

It was further contended by Mr. Shingne 
that the agreement being made with the 
object of preventing the full inguiry con- 
templated by s. 12 of the Act, it was-one 
in fraud of the law, and so void under s. 23 
of the Indian Contract Act. That section, 
ne doubt, covers the case of an agreement 
the consideration or object of which is of’ 
such a nature that, if permitted, it would 
defeat the provisions of any law. But in 
this particular case; for the reasons which 
Ihave already given, although’ an attempt 
was made to defeat the provisions of s. 12 
of the Dekkhan Agriculturists’ Relief Act, 
yet that attempt will not be successful, if. 
the Court carries out-‘our order. Further- 
more, the agreement, which really had that 
object, isan agreement between the benami- 
dar and the Marwadi and not the agreement 
contained in the mortgage bond which is 
the transaction with which the Court has 


to do. Therefore, I do not think that there 
is any force in that particular conten- 
tion. i i 


I would, therefore, hold that there has 
been an error on the part of the lower 
Courts in dismissing this suit and not fol- 
lowing the particular principle which I 
have mentioned. At the same time, al- 
though the point was apparently taken in * 
ground No.3 to the memorandum of the 
appeal to the lower Appellate Court, these 
particular rulings cannot have been brought 
to the notice of that Court, otherwise the 
First Class Subordinate Judge would surely 
have dealt with the question that arose, 
Consequently, it is virtually a point taken 
for the first time in second appeal, and this: 
affects the question of costs. I think, there- 
fore, that the decree of the lower Appellate 
Court must be reversed and the suit re- 
manded to the Second Class Subordinate 
Judge at Dapoli for considering Issues 
Nos. 3,4 and 5, with this addition that the 
‘amount due’ must cover the amount 
due on taking the account as be- 
tween the Marwadi Shamdin and the 
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original mortgagors in the manner provided 
by s. 12 ðf the Dekkhan Agriculturists’ 
Relief Act. : 

The appellant must bear all the respond- 
ents’ costs except the costs of this appeal, 
which respondent No. 1 should bear. 

Madgavkav, J.—The question in this 
appeal is whether the plaintiff-appellant 
benamidar is entitled to a mortgage decree 
against respondent No. 1 mortgagor agri- 
culturist. Both the lower Courts have held 
that the appellant is a benamidar for 
the mortgagee, one Shamdin Jagannath 
Marwadi, and that the latter has assigned 
his right to the appellant in order to avoid 
liability to give accounts under the Dekkhan 
Agriculturists’ Relief Act and on this 
ground have dismissed the suit. i 

It is argued for the appellant that a be- 
namidar can sue and obtain a decree. For 
the respondents it is contended that an 
assignment, preventing the application of 
the Dekkhan Agriculturists’ Relief Act, 
is in a sense a fraud on the law, and, there- 
fore, the suit rightly failed. 

It is now well-established that unless the 
assignment is in contravention of the law, 
a benamidar is entitled to succeed: Gur 
Narayan v. Sheolal Singh (1). And in so 
far as the benamidar’s transaction does not 
contravene the provisions of the law, the 
Courts are bound to give it effect. It is, 
. therefore, for the respondent to show what 
law, if any, the transaction has contravened. 
In the absence of any express prohibition 
of assignments of claims against an agri- 
culturist, the view of the lower Courts is 
difficult to accept in its entirety. It has 
been held by this Court that even a mort- 

gagee purchaser in execution of a Court 
“sale without the leave of the Court claim- 

ing through a benamidur for possession 
need not fail: Ramchandra Vitha! v. Gaja- 
nan Narayan (3). On the other hand, an 
-agriculturist assignee is held to ba entitled 
to the benefit of s3.12, 13 andl4 of the 
Dekkhan Agriculturists’ Relief Act. dnnaji 
Waghujiv. Bapuchand Jethiram (4). It has 
been also held by this Court that'a benamidar 


can maintain a suit in his owa name asthe . 


real plaintiff: Ravji Appajiv. Mahadev Bapuji 
(2). A fortiori a mortgagor agriculturist who 
has aright under s. 12, Dekkhan Agricultur- 
ists’ Relief Act, to ask the Court to go into 
the entire account and ascertain the actual 
amount due under the account, cannot lose 
that right by the simple process on the 
mortgagee’s part of an assignment, as in 
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the present instance; and if the benamidar 
assignee is unable or unwilling to furnish 
such account, the snit might fail. But that 
is not the case in the present instance. 
Shamdin, the original mortgagee, is a wit- 
ness in this suit, and it was the duty of 
the Court, as laid down by s. 12 of the 
Dekkhan Agriculturists’ Relief Act, to 
examine Shamdin and his account and as- 
certain the amount due. The agreement 
as between the appellant the assignee and 
Shamdin, is not in contravention of the pro- 
visions-of any Act. Subject to the taking 
of account under s. 12 from Shamdin, the 
appellant is entitled to a decree for such 
amount, if any, actually found due. | 
agree, therefore, with the order proposed by 
my learned brother. 


Z. K. Appeal allowed. 


MADRAS HIGH COURT. 

SECOND CIVIL APPEAL No. 1621 of 1922. 

April 28, 1925. 
_Present:—Mr, Justice Phillips. 
ARULANANDAM PILLAI—Pramtrer— 
APPELLANT 
versus 
MALAYA PILLAI NADAN AND OTHERS—- 
Derenpants Nos. 1, 2, 4 axo 5— 
RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 125- Mort- 
gage by ryot without landlord's permission—Revenue 
sale—Suit on mortgaye against purchaser—-Sale, valid- 
ity of-—Burden of proof, 

Where a person purchased certain properties in 
rent sale under the Madras Estates Lend kah, ina anik 
on a mortgage executed prior to the sale by the ryot but 
without the landlord's permission, the plaintiff con- 
tended that the rent sale was vitiated by irregularities 
and was invalid: . 

Held, (1) that the mortgage effected ‘without the 
landlord's permission was not binding on the purchaser 
in the revenue sale, unless the sale were held to be 
invalid; [p. 356, col. 2.] 

(2) that the burden of proving the invalidity of the 
sale lay on the plaintiff. {zbid.] i 

The principle that the burden ison the landlord 
who relies on a special procedure to prove every condi- 
tion necessary for the validity of the sale ig inappli- 
cable to such a case as the above where it is the pur- 
chaser and not the landlord whose rights are sought 
to be limited by imposing on him a mortgage to which 
he would not be liable if the sale had been properly 


Dorasamy Pillai v. Muthusumy Moopan, 27 M. 94; 
M. L. J. 479, distinguislied. | ae 


Second appeal against a decree of the 
Court of the Additional Subordinate Judge 
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Madura, in A. S. No. 59 of 1921 (A. 8. No. 
106 of 1921, Madura District Court), prefer- 
red against that of the Court of the District 
Munsif, Tirumangalam, in O. S, No. 128 
of 1920. 

Messrs. T. Arumarihatha Pillai and K. V. 
Srinivasa Iyer,for the Appellant. 

Messrs. C. V. Anantakrishna Iyer and 
K. V. Venkata Subrahmanya Iyer, for the 
Respondents. 

JUDGMENT.—In this suit the 
plaintiff-appellant seeks to enforce .a mort- 
gage -on the plaint land which originally 
was in occupation of the first defendant 
and which was afterwards sold ina rent 
sale to the third defendant and by him 
transferred to the second defendant. The 
fourth defendant is the landlord. 

The mortgage was not effected with the 
permission of the landlord and consequent- 
ly under s. 125 of the Estates Land Act it 
is not binding on a purchaser in a revenue 
sale. The second defendant is, therefore, in 
no way bound by the mortgage unless it is 
established ‘that the revenue sale was 
invalid. ‘The plaintiff made certain al- 
legations in his plaint to the effect that 
the sale was invalid because it was con- 
ducted collusively and fraudulently, that 
there was no proper notice by beat of tom 
and tom and that his mortgage right was 
not announced at the timeof the sale or in 
the sale proclamation. 

When the issues were framed, issue No. 
2 was framed on this allegation as fol- 
lows:— 

“Whether the rent sale under which the 
second defendant claims is invalid for all or 
any-of the reasons alleged in the plaint?” 

Although the issue was framed in this 
way, the District Munsif appears to have 
allowed the plaintiff to adduce evidence as 
to the alleged irregularities in the conduct 
of the sale, such as that the time and place 
of sale were not in accordance with the 
sale proclamation, and the District Munsif 
held that the sale was not invalid and dis- 
‘missed the suit. 

In appeal it was contended that the 
‘plaintiff had proved these irregularities 
‘and that was argued before the lower Ap- 
-pellate Court, and the lower Appellate 
“Court held that the plaintiff had not proved 
“these additional irregularities and decided 
that there was no evidence as to the exact 
time when the sale commenced, or as to 
the-exact distance from the notified place 
gf sale to the place where the sale was held, 
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It is now contended here thatehe burden 
is upon the fourth defendant, the landlord, 
to prove every condition necessary for the 
validity of the sale and reliance is placéd 
on Dorasamy Pillai v. Muthusamy Moopan 
(1). It was no doubt held in that ease that 
it is for the landlord, who seeks to avail 
himself of the special procedure by.way 
of distress provided for by the Act, to 
show that the requirements of the Act 
have been complied with. I do not think. 
that there is any need to question this 
proposition of law but even if itis applic- 
able to the facts of this case, of which Lam 
very doubtful, Ido not ‘think that in the 
circumstances, the plea can be taken now. 


An issue was framed as to certain allega- 
tions and no others, and consequently the 
defendant had no opportunity of adducing 
evidence to prove that the sale was ‘con- 
ducted, properly with reference -to the 
time and place mentioned in the sale pro- 
clamation. The plea that second defend- 
ant failed to prove all the facts mnecés- 
sary to prove a valid sale has never 
been raised until this second appeal.and, 
therefore, if relief were to be given ‘to 
the plaintiff, it would be necessary to 
re-try the case from the beginning. As 
a matter of fact the evidence in thé case is 
not before me, but evidently the positive 
evidence for the plaintiff was insufficient to - 
prove any irregularity in the sale as held 
by the lower Appellate Court. I see no 
reason now for re-trying the case de novo, 
As amatter of fact, itappears to me that 
in this case the fourth defendant who isthe 
landlord, does not seek to avail himself of 
the special procedure by way of distress 
or sale provided for by the Act. It is the 
purchaser whose rights are sought to be 
limited by imposing on him a mortgage to 
which he would not be liable if the sale 
had been properly conducted. The land- 
lord has but a very small interest in the 
matter, for it merely means that he has 
one tenant instead of another and’ there is 
nothing to show that that would benefit him 
in any way. Thesecond defendant under 
s. 125 is entitled to the whole property 
free of this mortgage which the plaintiff 
deliberately took without getting the 
sanction of the first defendant's landlord, 
although he ought to have known that such 
a mortgage would not be an encumbrance 
binding onthe property.. In this view f 


(1) 27 M, 04; 13 M, Ld, 479, 
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do not think that Dorasamy Pillai v. 
futhusamy* Moopan (1) is applicable. In’ 

either event, I think that the lower Appel- 
late Court’s decree must be upheld. 

The second appeal is dismissed with costs 
of the second. respondent. 

VNV. Appeal dismissed., 

N. Hy 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPRAL 
No. 113 or 1924, 
Rergrence No. 40 or 1923. 
July 14, 1925, 

Present:--Sir Norman Macleod, Kr., 
Chief. Justice, and Mr. Justice Coyajee. 
N. H. MOOS—APPELLANT 
versus 
Tar GOVERNMENT or BOMBAY— 

ee RESPONDENT. 
, Land‘ acguisition—Acgwisition of toka lands—Re- 
ria liability to—Compensation, determination 
of: 
_ To acquire a piece of land under the Land Acquisi- 
tion Act is not necessarily the same thing. as to 
purchase the right of fea simple to it, but means the 
purchase of such interest as clogs the right of Govern- 
mentto use it for any purpose they like. Where, 
therefore, Government has no proprietary interest in 
the land.to,be acquired but has only a right to levy 
assessment, with the additional right to increase the 
assessment according to certain conditions, the land 
can be notified for acquisition and the market-value 
of'the-free-hold can be ascertained under the Act, 
whereupon the value of-the tenant's right can be 
determined and the balance of the compensation 
money handed back to Government. [p. 357, col. 2.] 

When a plot of toka land which is liable to be re- 
asseased by the Government after some years is pro- 
posed to be acquired compulsorily, the only question 
td be determined for the purpose of awarding com- 
pensation to the tenant is what proportion of the 
rack rent of the land would be taken by the Govern- 
ment on a re-assessment. The determination of this 
question is a matter of speculation but the Court 
is entitled to presume that the Government would 
deal fairly with the,tenant in occupation who has been 
paying a comparatively insignificant rent. [p. 357, 
col. 2; p. 358 col. 1.] 

(Case-law referred to.) 

Mr. Velinker (with him Mr. 
valla), for the Appellant. 

Mr. Kanga, Advocate-General (with him 
Mr. Coltman), for the Respondent. 

JUDGMENT.—In this case there had 


K hergam - 


. been a consent award deciding that the 


value of the land to be acquired was 
Rs. 2, 60,000. The. only question then left 


was the apportionment of that sum between 
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Government and the claimants who were in 
occupation of the land as toka tenants. An 
issue was raised whether Government were 
entitled to acquire their own interest in the 
toka land. In Government of Bombay v. 
Esufali (1) it was held that to acquire a 
piece ofland under the Land Acquisition 
Act was not necessarily the same thing as 
to purchase the right of fee simple to 
it, but means the purchase of such in- 
terest as clogs the right of Government to 
use it for any purpose they like. Accord- 
ingly, if Government had no proprietary 
interest in the land.to be acquired, but had 
only a right to levy assessment, with perhaps 
the additional right to increase the assess- 
ment according to certain conditions, still 
the land could be notified for acquisition, 
and the market-value of free-hold ascertain- 
ed under the Act, when the value of the 
tenant’s rights could be ascertained, and 
the balance of the compensation money 
handed back to Government. That decision 
was followed in -Mangaldas Girdhardas 
v. Assistant Collector, Ahmedabad (2). We 
see no reason for disturbing the decision 
of this Court on this particular point by 
referring the matter toa-Full Bench. The 
only ground relied upon for such a re- 
ference was the fact that other High Courts 
have taken a different view from thattaken 
by this High Court. That, in our opinion, 
ig not a sufficient ground to make a refer- 
ence to a Full Bench,’ unless we are of 
opinion that in the interests of the publie, 
the decisions of this Court should be re- 
considered. 

The next question was what proportion 
of the compensation money should be 
awarded to Government as the value of 
their rights to re-assess the land in 1929, 
That question has been frequently before 
this Court, and particularly in whaf is 
known as Pasta's case [Madhavdas Gokuldas 
Pasta v. Government of Bombay (3J), 
Government of Bombay v. Moos (4) and, 
lastly, Government of Bombay v. Khanderao 
Ramchandra Talpade (5). 

Really the only question in dispute is 
what proportion of the rack rent of land 
would be taken by Government in 1929, 

(1) 5Ind. Cas. 621; 12 Bom. L. R. 34; 34 B. 618. 

(2) 64 Ind. Cas. 581; 23 Bom. L. R. 148; 45 B. 277. 

(3) (1912) F. A. No. 147 of 1911, decided by Scott, C. 
J. and Batchelor. J, on April 10,1912 (Unrep; 

(4) 82 Ind. Cas. 641; 24 Bom. L. R. 471; (1929) A. I. 
R. (B.) 254; 47 B. 218. 

(5) 77 Ind. Cas. 137; 25 Bom. L, R. 794; (1923) A.I 
R. (B.) 417. 
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That, as we have always pointed out, isa 
.matter of speculation, but we are entitled to 
presume that Government will deal fairly 
with the tenant in occupation paying up to 
that time a comparatively insignificant 
rent, since Government have declined to 
make any announcement what their policy 
will be in re assessing toka land in -1929. 
The learned Judge seemed to consider 
that in Government of Bombay v. Khande- 
rao Ramchandra Talpade (5), we laid 
down a universal rule that the increased 
rate of assessment in 1929 would be 4 
per cent. for the purposes of calculat- 
ing the tenant’s interest at the time of 
acquisition, We had no intention to lay 
down any universal rule, we merely stated 
that we considered that for the purposes 
of that particular case the prospective rate 
of assessment should not be higher than 
4 per cent. In other cases it might be 
equitable to fix it at a lower rate. Asa 
matter of fact the decision in Khanderao's 
case (5) was extremely favourable to Govern- 
ment. 

In this case we are entitled to consider 
the area of the land, its position, the nature 
of its user, and all other circumstances 
which would relate to the possibility of 
Government fixing the assessment in 1929 
ata particular figure. There was no neces- 
sity, as far as we can see for all the evidence 
which was taken ona purely hypothetical 
_ question in the lower Court, the only ques- 
tion being what would be a fair division of 
the rack rent between the Government and 
the tenant. Jn this case, we think 3 per 
cent. would be the proper rate. Accord- 
ingly on that basis, according to the table 
provided for us by Mr. Velinker, we alter 
the deduction from the value of the free-hold 
“to a sum of Rs. 66,809. That is the money 
that will go to Government, while the 
balance of the money will go to the claim- 
ants. The claimant to get 6 per cent. 
interest on the différence between Rs. 78,371 
and Rs. 66,809 from the date they handed 
over possession, Each party to bear its 
own costs in both Courts, 


Z. K. Decree modified. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Droree No. 2668 
oF 1922. 

June 18, 1925. 4 
. Present:—Justice Sir Babington, 
Newbould, Kt., and Mr. Justice Graham. 
RAM CHANDRA GOPE—Puaintirr— 
APPELLANT 
VETSUS Si wg 
Srimati PARAMESWARI GOPINIT AND 
OTHERS—DEFENDANTS—RESPONDENTS. 

Appeal—Redemption suit—Preliminary and final 
decrees—Appeal against preliminary decree after pass- 
ing of final decree, whether competent. ‘ 

Where a preliminary decree in a redemption suit 
is followed by a final deeree, an appeal filed against 
the former decree after the passing of the latter 
decree is not maintainable if no appeal is preferred 
against the latter decree. 

Kulada Prosad Chowdhury x. Ramanand Patnaik, 
61 Ind. Cas. 923; 330. L. J. 414; 250, W. N. 776; 48 
C. 1036, followed. 

Atul Chandra Singha v. Kunja Behari Singhu, 30 
Ind. Cas. 321; 22 C. L. J. 90, distinguished. 

Lakshmi v. Maru Devi, 12 Ind. Cas. 664; 37 M. 29; 10 
M. L. T. 437; 21 M. L. J. 1063, dissented from. 


Appeal against a decree of the Addi- 
tional District Judge, Noakhali, dated the 
6th June 1922, reversing that of the Addi- 
tional Munsif, Sudharam, dated the 3rd 
August 1920. i 

Babu Bepin Chandra Bose, for the Appel- 
lant. 

Babus: Hem Kumar and Bhupendra 
Krishna Bose, for the Respondents. 

JUDGMENT.—The plaintiff brought 
à suit out of which this appeal arises to re- 
deem a mortgage on the allegation that he 
had purchased the equity of redemption 
from the mortgagor, Parameswari. The first 
Court passed a preliminary decree directing 
the plaintiff to pay into Court Rs. 200 within 
seven days from the date of the judg- 
ment and that the principal defendant mort- 
gagee would thereupon re-transfer the pro- 
perty to the plaintiff free from the mort- 
gage and from all incumbrances created 
by defendant No. l and put the plajntiff 
in possession of the property. The. plaint- 
iff duly paid the money into Court and a 
final decree was passed on the 13th August 
1920. On the 10th September 1920 Parames- 
wari filedan appeal against the preliminary 
decree only. In that appeal she was success- 
ful and the judgment and decree of the 
lower Court were set aside. 

It is contended on behalf of the appel- 
Jant that the appeal to the lower Appel- 
late Court is not competent as there was no 
appeal against the final decree. The deci- 


. sion of a Division Bench of this Oourt in th 
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case of ee Prosad Chowdhury v. Rama- 
nand Patnaik (1) supports the contention 
that no appeal against a preliminary decree 
is maintainable when no appeal is preferred 
against a final decree passed before the 
filing of the appeal. On behalf of the 
respondents our attention has been drawn 
to a decision of another Bench ofthis Court 
in Atul Chandra Singha v. Kunja Behari 
Singha (2). But in that case the final 
decree was made after the-appeal was pre- 
ferred to the lower Appellate Court. It is 
true that in the case of Lakshmi v. Maru 
-Devi (3), the Madras High Court has taken a 
contrary view but we are bound by the de- 
cision of this Court. : 

We accordingly decree this appeal, set 
aside the judgment and decree of the lower 
Appellate Court and restore the judgment 
and decree of the Munsif decreeing the suit. 

The appellant will get his costs in this 
Court and in the lower Appellate Court. 

Z. K. Appeal allowed. 

(1) 61 Ind. Cas. 923; 33C. L. J. 414; 250. W.N. 
776; 48 C. 1036, : 

(2) 30 Ind. Oas. 321; 220, L. J. 90. 


(3) 12 Ind Cas. 664; 37 M. 29; 10M. L. T 437; 21 M. 
L.J, 1063. . . 


MADRAS HIGH COURT. 
Sxconp CIVIL Avpgat No, 1660 oF 1922. 
July 22, 1925. 
Present:—Myr. Justice Phillips: 
PENTAKOTA SOMI NAIDU ano 
OTHERS —DETENDANTS Nos. 2 to 6— 

i APPELLANTS 
ersus 


v 
PENTAKOTA SITARAMAYYA— 
PLAINTIFE—RESPONDENT. 

Transfer of Property Act (IV of 1882); s. 6— 
Hindu Law--Family arrangement—Division of 
deceased divided brother's properties between surviving 
brother and sons of predeceased brother during life- 
time of widow—Transfer of spes successionis—Suit 
for possession by brother after widow's death, main- 
tainability of. 

After the death of a divided brother, his properties 
were divided between his surviving brotherand the 


sons of predeceased brother and were taken posses- 


sion of by them without: objection by the widow of 
the deceased who obtained a maintenance allowance 
under the arrangement. After the death of the 
widow the surviving brother brought a suit against 
his nephews for recovery of possession of the proper- 
ties in their possession claiming as reversioner of the 
deceased brother: : 

Held, (1) that what was dealt with by the plaintiff 


‘and the defendants under the arrangement was the 


_ in 1906, leaving a widow. 
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property itself and not a mere spes successionis, sines 
‘actual possession of the properties was taken by the 
respective parties; [p. 360, col. 1.] 

(2) that the arrangement was binding on the plaint- 
iff who wasa party to itand that his suit was not, 
therefore, maintainable. [ibid] 

Kanhai Lalv. Brij Lal, 47 Ind. Cas. 207; 40 A. 487; 
22 C, W.N. 914; 8 L. W. 212; 21 MLL. T. 236; 35 
M, L. J. 459; 16 A. L. J. 825; (1918. M. W. N. 709; 
28 ©. L.J. 394;5 P.L. W. 294; 20 Bom. L. R. 1018; 
45 1. A. 118 (P. C.), relied on. 


Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Vizagapatam. dated the llth April 1922, in 
A.S. No, 15 of 1920 (on the file of the District 
Court, Vizagapatam), preferred against 
that of the Court of the District Munsif, 
Vizagapatam, dated the 17th October 1919, 
in O. S. No. 669 of 1917. 


Mr. N. V. Rajagopala Sastry, for the *Ap- 
pellant. . 

Mr. Y. Suryanarayana, for the Respond- 
ent, 


` JUDGMENT.—The plaintiff in this 
case, one Somi Naidu and the father of the 
defendants were brothers who effected a 
partition in 1898. This case relates to the 
share which fell to Somi Naidu. He died 
In 1907 the 
plaintiff and the defendants entered into an 
arrangement under which they partitioned 
Sami Naidu’s share and agreed that the 
defendants should pay a certain sum to the 
widow, who lived till 1914. She appears to 
have taken no objection to this arrangement. 
‘The plaintiff now seeks to recover the pro- 
perty allotted to the defendants under this 
agreement of 1907, and it is contended for 
the appellants that he is barred from doing 
so by reason of this agreement and reliance 
is placed ona decision of the Privy Council 
‘in Kanhai Lal v. Brij Lal. (1). In that case 
one Kanhai Lal who subsequently became 
the reversioner of a widow Ram Dei clainted 
whole property which fell ‘to the widow as 
reversioner. Before the reversion fell in, 
there was alitigation between the parties, 
Kanhai Lal claiming to be the adopted son 
of one widow and setting up that her 
husband was divided from his brothers. 
These disputes wera compromised in 1892 
and certain properties fell to each of the 
disputants Kanhai Lal, Ram Dei and two 
other widows. It was held by the Privy 
Council that Kanhai Lal was debarred by 


(1) 47 Ind. Cas. 207; 40 A. 487; 22C. W. N. 911; 
8 L. W. 212; 24 M. D. T. 236; 35 M. L. J. 489: 
(1918) M. W. N. 709; 28 ©. L. J. 391; 5 P. L. W. 
394; 90 Bom, L.R. 1018; 45 L A. 118 (P. C.) 


360 


his act.in1892,from claiming as reversioner. 
The Subordinate Judge declined to apply 
this decision of the Privy Council to the 
present’ case on the ground that Kanhai 
Lal did not enter into the compromise as 
reyersioner, presumably holding that in 
this: case the plaintiff entered into this 
arrangement, with defendant as reversioner. 
There -is nothing in the, documents, Exs. 1 
or:l-A to show that plaintiff was acting in 
his capacity as reversioner nor is there any- 
, thing to show that he intended to or did 
transfer his spes successionis as has been 
held by the lower Appellate Court. What 
was transferred was the plaint property and 
not only was it transferred by the docu- 
ment but actual possession was given by the 
plaintiff to the defendants and that posses- 
siorf has continued ever since. Even if the 
plaintiff's title to the property were bad, 
there isno legal objection to his transfer- 
ring such title. He not only did this, but 


he also transferred. his possessory title and: 


gave effect to the latter by transferring 
possession. There is, therefore, no question 
of the transfer of.a mere spes successionis. 
Had he purported totransfer only his right 
to the property, it, no doubt, might be re- 
garded as the transfer of his spes successionis 
which was the only right he had then in the 
property. Inasmuch as he did transfer 
physical possession it is something more 
than a transfer of spes successionis. The 
Privy Council decision cannot, therefore, be 
distinguished on this ground, In other res- 
pects it appears to me to be clearly applic- 
able. In Kanhai Lal's case (1),it was held that 
„all the interest which he held in the pro- 
' perty of the family in 1892, namely, when 
the compromise was entered into, was the 
mere possibility of becoming-the immediate 
reversioner. Notwithstanding this, it was 
held that the compromise was not the mere 
transfer of a spes successionis and was conse- 
quently binding on Kanhai Lal. Here too the 
plaintiff had no other legal right to the pro 
perty at the time he executed Ex. 1 but suc- 
ceeding to the estate, but he had the 
possibility of possession of the property 
and purported. to transfer that. Now 
he seeks to set aside that arrangement. 
That arrangement was entered into by the 
members of the family, and the real owner 
of the property was an assenting party and 
also received some benefit under it. It ig 
not now open to the plaintiff to go behind 
that arrangement and seek to deprive the 
defendants of the share allotted to them. 
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The appeal must be allowed and the plaint- 
iff’s suit dismissed with costs tlfroughout. 
V. N. V. Appeal allowed. 
Z. K. 


BOMBAY HIGH COURT.: 

ÅPPEAL FROM ORDER No. 28 or 1924. 

i July 17, 1925. 
Present :—Mr. Justice Fawcett and 

Mr. Justice Madgavkar. 

VAMAN TRIMBAK JOSHI AND OTHERS- 
DEFENDANTS—ÅPPELLANTS 
Versus i 


CHANGI DAMODAR SHIMPI AND OTHERS 


—PLAINTIFFS— RESPONDENTS. 

Registration Act (XVI of 1908), s. 17--Contract Act 
(IX of 1872), ss. 87, 40— Construction of document—- 
Agreement to re-conrey—Mortgage-—Registration, neces- 
sity of—Legal representatives of parties, whether 
bound." i f : 

The predecessor-in-title of the plaintiff sold a cer- 
tain house by a registered deed of sale to the predeces- 
sor-in-title of the defendant for Rs. 2,000. On the 
same day the vendee executed an unregistered agree- 
ment in favour of the vendor whereby he agreed to 
re-convey the house tothe vendor provided the latter 
paid the purchase-money to him. The agreement , 
contained the following recital:—‘“After 11 years 
if you pay Rs. 2,000 I shall re-convey the pro- 
perty. If you donot pay me in time Rs. 2,000 you 
have then no right for re-conveyance. There is 
no rent for the house and no interest for the sum, 
You should not require account for rent and I 
shall not require interest formoney. I shall recover 
and enjoy rent in lieu of interest. You should pay 
me Rs. 2,000 as per term as loan without interest :" 

Held, (1) that the agreement executed by the vendee 
in favour of the vendor was not in the nature of a 
mortgage but was merely an agreement to re-convey 
and fell within the purview of cl. (v) of subis. (2) of 
s. 17 of the Registration Act and, therefore, did not 
require registration; [p. 364, col. 1.] 

(2) that ‘the legal representatives of the original 
parties to the agreement were bound by the terms of 
the agreement. [ibid.] 

Appeal from an order of the District 
Judge, Nasik, in Appeal No. 22. of. 1922, 
reversing a decree passed by and remand- 
ing the. suit to the Joint Second Class 
Subordinate Judge at Nasik, in Civil Suit 
No. 250 of 1921. 

Mr. P. B. Shingne, for the Appellants. 

Mr. G. N. Thakor (with him Mr S, Y. 


_ Abhyankar}, for Respondents Nos. 1 to 4. 


JUDGMENT. 

Fawcett, J.—This litigation arises out 
of a transaction on September 28, 1911. On 
that date one Damodar Ramchandra passed 
a registered sale-deed in favour of défendant 


` 


` property:by Damodar to Shankar. 
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No. 1, Shankar. By the terms of that deed 
there wastan absolute sale of the plaintiffs’ 
On the 
same day the vendee Shankar passed an 


` unregistered agreement to Damodar that he 


would re-convey the property to the vendor, 
provided the latter paid the purchase-money, 
namely, Rs. 2,000, to him within a period of 
ll years. Damodar is now dead, and on 
May 12, 1921, his legal representatives, 
namely, the plaintiff No. 1, his daughter and 
plaintiff No. 2 his widow, assigned their 
tights underthat transaction in favour of the 
plaintiffs Nos, 3 and 4 by a registered deed 
of that date. On September 2, 1921, that 
is to say, within the period of 11 years 
mentionedin the agreement of September 
28,1911, the plaintiffs Nos. 1 to4 brought 
a suit to obtain specific performance of this 
agreement and forpossession. In the plaint 
it is stated that the plaintiffs believed the 


` Bale transaction to be one in the nature of 


a mortgage. They claim that even if itis 
not so regarded they havea right to demand 
re-conveyance and possession on the strength 
of that agreement, which has been recorded 
as. Ex. 12. The main contention put for- 
ward in the defendants’ written statement 
was that the agreement to re-convey, being 
unregistered, was inadmissible in evidence. 
They also raised other objections which are 
sufficiently indicated by the issues that 
were framed. These are :— 

1. Whether the agreement relied upon is 
admissible in evidence being unregistered ? 

2. Is the suit maintainable ? 

3: Whether the agreement isa personal 
contract and heirs of Damodar are not en- 
titled to sue under it? 

4 Whether the plaintiff No. lis not pro- 
perly represented ? 

5. What decree will be passed ? 

In his judgment the Subordinate Judge 
states that Issues Nos. 1 and 2 were first 
framed for trialas preliminary issues. But 
the Pleader for the plaintiffs urged that the 
case should be tried on its merits also, and 
hence the other issues wereframed. No evi- 
dnce appears to have been adduced except 
the production of the requisite documents, 
and the question, therefore, whether Ex. 
12 requires registration, was left to be decid- 
ed purely upon its construction, It is in 
these terms :— 

“ Kararnama Shake 1833 Aswin Shuda 6 
Thursday dated 28th September 1911 passed 
to Damodar Ramchandra Shet Shimpi by 
Shankar Mahadev Dharane to the effect that 
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you passed in my favour and registered a 
sale-deed of your house bearing Municipal 
No. 188 in Trimbak. After taking Rs. 2,000 
within 10 years from the said date, I shall 
pass a re-conveyance of the said house and 
register it. I will not plead any excuse or 
objection. If you do not pay the said sum 
within 10 years, this agreement is of no 
effect after 10 years and after 10 years 
no re-conveyance will be passed. If within 
10 years that isto say when the Sinhastha 
year is over, you re-pay the Rs. 2,000 to 
me, you have the right to have the house 
re-conveyed. After 10 years you will have 
right to geta re-conyeyance. This agree- 


ment is passed voluntarily. 


Signature of Vendee, 
Attestations, 

‘Postscript. After 11 years that is.to say 
within one year after the coming Sinhastha 
year, if you pay the said Rs. 2,000 
1 shall re-convey the property. If you do 
not pay mein time the Rs. 2,000 you have 
then no right for re-conveyance. There 
is no rent forthe house and no interest 
for the sum. You should not require 
account of rent and I shall not require 
interest for money, I shall recover and enjoy 
rentin lien of interest. You should pay 
me Rs, 2,000 as per term as loan without 
interest. This agreement is passed volun- 
tarily.”’ 

Signature of the Vendee. 

The Subordinate Judge held that the 
postscript in this document clearly led to 
the inference that the transaction was in 
the nature of mortgage, and after referring 
to the judgment of Macleod, C. J., in Bala 
Khandapa v. Sadashiv Hari Chivati (1) 
held that the agreement, being unregister- 
ed, was inadmissible, and tbat the suit was 
not maintainable. Issues Nos. 3 and 4 he 
decided in favour of the plaintiffs. How- 
ever on his findings as to the document 
Ex. 12, he ordered that the suit should be 
dismissed with costs. 

An appeal was made by the plaintiffs to 
the District Court. It held that, inasmuch 
as the plaintifs were suing for specific 
performance of the agreement to re-convey, 
which isnot aremedy open to a mortgagor, 
they could, under the ruling in Mir Gazt 
v. Miya Ali (2) proceed towards ob- 
taining such relief, as Ex. 12 separately 
considered was A document which did 
not require to be registered. Accordingly 


(1) 61 Ind. Cas. 294;23 Bom. L R. 1036. 
(2) 28 Ind. Cas. 132; 38 B. 703; 16 Bom. L. R, 5&2, 
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‘the District Judge reversed the decree of 
‘the lower Court and remanded the suit for 
disposal on the merits, after giving both 
parties an opportunity to adduce further 
evidence. 

From this order of remand the present 
appeal has been brought, and the first 
question obviously is whether the docu- 
ment Ex. 12 is one that is inadmissible in 
evidenceas being a document required to 
be registered under s. 17 of the Indian 
Registration Act, and, therefore, falling 
under s: 49 of that Act. Asli have already 
mentioned, the Subordinate Judge on.the 
construction of its terms held it to be in the 
nature of a mortgage. The District Judge, 
so far as I understand his judgment, has 
not given a definite ruling as to whether it 
is a document indicating a mortgage or is 
merely an agreement to re-convey tacked on 
to an ordinary sale-deed: He thinks that, 
following Mir Gaaiv. Miya Ali (2) a decision 
which has not been overruled, the Courts 
should treat Ex. 12 as nothing more than 
an ordinary agreement to re-convey, which, 
js exempted from registration. Mir Gazi’s 
case (2) was, as the judgment shows, one 
where the intention of the parties was to 
have a mortgage transaction. But it was held 
that the subsequent agreement separated 
entirely from the conveyance, was nothing 
more than an ordinary agreement tosell and 
that, as such agreements were expressly 
exempted from the operation of s. 17 (1) (b) 
and (c) by the exception now contained in 
cl. (v) of sub-s. (2) of the same section, 
there was nothing to prevent the plaintiff 
getting a decree for re-conveyance and 
possession of the property. This decision 
has been the subject of some comment in 
Bala Khandapa v: Sadashiv Hari Chivati 
(1), where it is stigmatised as a very 
extreme case. It was also remarked that 
it should not be the policy of the Courts 
torecognise transactions of this kind, which 
are ineffect mortgages, unless they are carri- 
ed into effect by proper documents, and that- 
where the second document is one which 
„has the effect of really changing the sale- 
deed into a mortgage and is for property 
' above Rs. 99, it should be carried out by a 
‘registered document. It might, in my 
_ Opinion, have len necessary to refer to a 
` Full Bench whether the decision in 
Butin 
` the present case Ido.not think that this 
~- question really arises. For it seems to me 
. that on the very clearest authority the 
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document, Ex. 12, must be hejd not to 
evidence a mortgage transaction but to be 
a mere agreement to re-convey conditionally 
on 4 particular payment within a certain - 
time, attached to an absolute sale. 
to the Privy Council case of Bhagwan Sahai 
v. Bhagwan Din (3). It is a curious coincid- 
ence thatthe document in that case con- 
tained exactly similar stipulations to those 
contained in the postscript to the present 
document, which have beenrelied upon as 
indicating that the transaction was really 
in the nature of a mortgage. These are as 
follows :— 

“ There is no rent for the house and no 
interest forthe sum. You should not re- 
quire account of rent and I shall not require 
interest for money. I shall recover and 
enjoyrentin lieu of interest. You should 
pay me Rs. 2,00U as per term as loan without 
interest.” o 


In the document, which was under con- 
sideration in the Privy Council case, there 
were similar terms, namely :— 

“During the aforesaid term’ I shall 
remain in possession, collect the rent, enjoy 
the profits, and be liable for loss; the vend- 
ors shall have no concern whatever. I 
shall not claim interest from the vendors, 
nor will they demand profits from me after 
the expiry of the term.” 


Also in that case the two documents were 
passed on thesame date. Their Lordships 
document 
created a mortgage, as the lower Courts 
had held, purely upon a construction of the 
two documents. The case is, therefore, 
entirely on all fours with the present case, - 
and their Lordships were very emphatically 
of opinion that the transaction should not 
be treated as a mortgage transaction, as had 
been held in the Courts below, but that 
the second document was .merely a contract 
reserving to the vendora right to re-pur- ` 
chase the property sold. It seems to me 
that that decision is conclusive om the dis- 
pute as to the nature of the document, 
Ex. 12, and that it must be held to be not 
in the nature of mortgage but to be merely 
an agreement to reconvey. Itis not as if 
the parties had adduced any evidence, 
which might indicate that the transaction 
was clearly in the nature of mortgage— 
such as evidence showing that the price of 
Rs. 2,0C0 had no proper relation to the real 

(3) 12 A. 387; 17 J. A. 98; 5 Sar. Pi ©. J. 557; 6 Ind. 
Dec. (N. 8.) 992 (P. C.). | : 
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value of thè property sold. Consequently 
‘it is, in my opinion, unnecessary to consider 
the effect of Mir Gazi v. Miya Alt (2) in 
dealing with the present case. a 

The only question that can arise is whe- 
ther, treating if as a mere agreement to 
re-convey, the document is one that requires 
registration as falling under cl. (b) of sub- 
s, (1) of s. 17 of the Indian Registration 
Act, or whether it is exempt from such 
registration under cl. (v) of sub-s. (2) of that 
section. Mr, Shingne for the appellant did 
in fact contend that it did require regis- 
tration, even treating itas a mere agree- 
ment to reconvey. Personally I think that 
there is considerable force in that conten- 
tion. It is notacase of an isolated agree- 
ment to sell given by an owner several 
years after he has acquired title to the 
property. It is a case of a contemporaneous 
agreement to reconvey, forming part of 
the actual transaction by which the owner 
acquires title. And obviously it seems 
desirable thattherecords of the Registration 
Department should in such cases contain 
both the documents to show whatis the 
real title that has passed to the vendee 
or mortgagee, as the case may be. But 


of course one cannot decide the legal . 


point whether the document requires re- 
gistration merely on a ground of expediency 
suchas I have mentioned. There is, how- 
ever, a strong consideration in favour of 
the view that at any rate in such a case the 
agreement to re-convey should be registered. 
For ithas been ruled in Bapu Apaji Potdar v. 
Kashinath SadobaGulmire (4), that an agree- 
mentto sellattaches a fiduciary obligation to 
the owner who gives such an agreement, that 
the person in whose favour the agreement 
is passed has a fiduciary interest in the 
property, and that the owner who is given 
that document is a trustee, as is in fact laid 
down in the Specific Relief Act and the 
Indian Trusts Act. 
was to qualify the provisions of s. 54 of the 
Transfer of Property Act, which says that 
a contract for sale of immoveable property 
does not of itself create any interest in or 
charge on such property. The contrary view, 
which alone of all the Indian High Courts 
the Madras High Court once held, has since 
been overruled in Vizagapatam Sugar Deve- 
lopement Co. v. Muthurama Reddi (5). There- 
ao 39 Ind. Cas. 103; 41 B. 438; 19 Bom. L. R. 100 


= (5) 76 Ind. Cas. 886; 46 M. 919; 46 M. L. J. 528: 
(1924) A.I. R.M) 271; 33 M. L. T. 53; (1924) M. W. N. 
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fore, it can be contended, in my opinion 
forcibly, that in such a transaction the second 
document is one which does not merely give 
aright to obtain another document such as 
is covered by cl. (v) but which has the 
effect of “limiting” the title which would 
have passed under the first decument for 
sale, if it were unacompanied by the second 
document, just as it limits it ifit indicates 
that the transaction was really a mortgage. 
That is a question which, in my opinion, 
might have been properly referred for 
decision to a Full Bench, if there was no 
strong authority to the contrary. But, al- 
though most of the cases which deal with 
this cl. (v) are cases not of contemporaneous 
documents like the kind nowin question 
but ofan entirely separate agreement to 
sell, yet there are cases which deal with 
two such documents passed at the same 
time and where it has been held that that 
the second agreement does not require 
registration. For instance in Sangawa v, 
Guchangowda (6), where there was first of 
all a registered sale-deed and secondly an 
unregistered document saying “I shall 
without any objection give up your land at 
any time you may ask to give up,” it was 
held that the second document did not 
require registration as, even on the assump- 
tion that in terms it fell within s. 17 (1) 
(b) or (c) of the Indian Registration Act, it 
would clearly be saved by the cl. (v) of - 
sub-s (2) and was, therefore, admissible in 
evidence. Thatisa ruling which certainly 
goes against the contention I am consider- 
ing. In Rajangam Ayyar v. Rajangam 
Ayyar (7) the Privy Council considered 
the effect of a memorandum of partition 
among the meinbers of a joint Hindu 
family, which provided among other things 
that ‘from this day forward each party 
shall enjoy the properties in the schedule 
allotted to his share” and further that 
pending the execution of the later deed 
contemplated, “this itself shall bein foree,” 
The Madras High Court held that in view 
of these provisions the document did nut 
come withins. 17 (2) (v) of the Indian Regis- 
tration Act, but the Privy Council in their 
judgment at page 381* say that this docu- 
ment “is not one by itself creating. assigning, 

(8) 82 Ind. t as. 533; 48 B. 166; 25 Bom. L, R. 1207; 
(1924) A. L R. (B.) 174. e ee 

(T) 69 Ind. Cas. 123; 46 M. 373: 31 M.L T, pG, t 
U. P. L. R.P. 0.) 85; 16 L. W. 615; rine A L R 
(P. CO.) 266; 27 O. W.N. 561; HM. Lid. 15:37 C. La 
J Wo; 21 A. L. J. 460; 50 I A. 134P. Co 

‘*Page of 46 M.—{[Ed] 
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limiting, or extingushing any right or inter- 
est in immoveable property; it merely 
creates,a right to obtain another document 
which will, when executed, create a right 
in the person claiming the relief,” and 
accordingly they held that the document 
was admissible in evidence so far as it 
went. In view of that ruling it certainly 


‘seems to me hopeless to expect a Full 


Bench to give effect to the view to which I 
am personally inclined. It is more a matter 
which the Legislature can remedy if it 
thinks fit. Therefore, following the general 
current of authorites as to the interpreta- 
tion of-el. (v), I think that we must hold 
that this document, Ex.12, isa document 
which is exempted from registration under 
cl. (v) and that accordingly it is admissible 
in evjdence. 

The District Judge has ordered a remand 
fòr the decision of the suit on its merits. 
But the. learned Counsel and Pleader for 
the parties in this appeal could not point 
out any.other question that remains to be 
considered. The Subordinate Judge, as I 
have already mentioned, found the remain- 
ing two issues in favour of the plaintiffs 
andalthough Mr. Shingne did contest in 
his arguments the finding that the agree- 
ment Ex. 12 was one under which the 
heirs: of Damodar had a similar right to 
re-purchase and to sue under it, yet it is 
quite clear that the Subordinate Judge's 
decision is the only one possible. . The 


‘ document itself contains nothing to indi- 


cate that the intention of the parties was 
that Damodar alone should have a right of 
re-purchase and the illustration (a) to s. 37 
and s: 40 of the Indian Contract Act suffice 
to show that this is among the class of 
cases where, in the absence of evidence of 
a contrary intention, the legal representa- 
tives havea right to require performance 
or åre bound by the promise to perform: 
cf, Tod v. Lakhmidas Purshotamdas (8). 
This is no doubt a case of purchase of im- 
movable property and not one of the sale 
of goods but thesame consideration appliep, 
as there is nothing in the nature of the 
transaction to imply that merely a personal 
option was conferred. It is not a case where 


. the document specifically limits the op- 


tion of. re-purchase to the vendor and his 


. heirs asin Situl Purshad v. Luchmi Purshad 


(9)-or to the vendor and his descendants as 


(8) 16 B. 441;.8 Ind. Dee. (N. 8.) 377. 
9). 10.0, 30; 10 I. A. 129; 13 C. L. R. 382; 7 Ind. Jur. 
549, 4 Sar. P, C, J. 470; 5 Ind. Dec. (x. s.) 21 (P, CO), 
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in Vithoba Madhav v. Madhav: Damodar 
(10) nor is there a stipulation &gainst' as=.- 
signment of the option as there was 
in Jhanda Singh v. Wahid-ud-din (11). Ac- 
cordingly, in my opinion, there is no neces-, 
sity for a remand. The questions raised in 
the suit have all been decided, if my view 
is correct, in favour of the plaintiffs; and 


itis obviously undesirable to extend this: 


litigation unnecessarily. I would, therefore, 

pass a decree in favour of plaintiffs-respond- 

ents Nos. 3 and 4, who have acquired the 
right of Damodar, requiring the heirs of de- 

fendant No. 1 (appellants Nos, 2, 3 and 4) 

to executea registered deed re-conveying 

the property in suit to them upon payment 

of the sum of Rs. 2,0U0, and providing: 
that, if they fail to do so, action may be 

taken in accordance with the provisions of ° 
O. XXI, r. 34, C. P. ©. I would also allow. 

their prayer to obtain possession upon such 

re-conveyance. 

The plaintiffs have succeeded and, there- 
fore, defendants Nos. 1 and 2 must pay the 
costs of plaintiffs and their own ccsts. 
throughout and defendant No. 3 must also 
bear his own costs, if any, 

Madgavkar, J.—On September: 28, 
1911, the predecessor-in-title.of the plaint- 
iffs-respondents passed a registered salé- 
deed in favour of the predecessor-in-fitle 
of the defendants-appellants and took 
from the latter on the same day an ostensiblé 
unregistered agreement, Ex. 12, to re-con- 
vey the property which is worth over 
Rs. 100 within ten years increased by a post- 
script to eleven.years. The respondents 
sued to obtain specific performance of the 
second agreement and for possession and 
were résisted by the appellants on the 
ground that the deed Ex. I2 was inad- 
missible for want of registration. The Trial 
Court upheld this contention but the Die- 
trict Court disallowed it and remanded the 
suit though the Trial Court had found on 
all the issues. Defendants Nos. 1 and 2 
appeal. 

The point faintly urged in appeal that 
the agreement is a personal contract cn 
which the assignors cannot sue has teen 
sufficiently disposed of in the judgment of 
my learned brother. On the main point as 
to the admissibility of Ex. 12, it’ is 


(10) 46 Ind. Cas, 734; 42 B. 314; 20 Bom. L. R. 654. 

(11) 36 Ind. Gas. 38; 38 A. 570; 31 M. L. J. 750; 21 O. 
W. N. 66; 20 M. L. T. 529; 14 A. L. J. 1189; (1916) 2 M. 
W. N. 570; 19 Bom. L. R. 1; 5 L. W. 189; 25 0O. L. J, 
584; 10 Bur, L, T. 131; 43 I. A. 284 (P. ©). 
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argued for Mhe appellants that the transac- 
tion is one of mortgage and that in any case 
Ex. 12 limits the right under the sale-deed 
and, therefore, is compulsorily registrable on 
the grounds of policy stated by Macleod, 
C.J , in Bala Khandapa v. Sadashiv Hari 
Chivati (1). For the respondents it is 
contended, firstly, that the transaction is 
not a mortgage; secondly, that even if 
this Court holds it a mortgage, the 
second deed is not compulsorily - registr- 
able, any more than the deed in Mir 
Gazi v. Mia Ali (2); and, thirdly, if” this 
Court prefers the view in the former de- 
cision to the view in the latter, the matter 


should be referred toa Full Bench rather. 


than the question decided against the re- 
spondents. 

The question whether registration is com- 
pulsory or otherwise depends upon whether 
the document Ex. 12 falls under s. 17 
(1) (0) or whether it falls under s. 17 (2) (v) 
of the Indian Registration Act, that is, 
whether it does or does not itself create, 
declare, assign, limit, or extinguish any 
right, title and interest of the value of 
‘Rs, 100 and upwards to or in immoveable 
property but merely creates a right to 
obtain another document. 

These documents are of frequent occur- 
rences in this Province as well as in other 


“paris of India. The question raised by 


them has usually been defined to be whether 
the two documents evidence: a single 
transaction of mortgage by conditional sale 


“or whether the second document evidences 


‘an agreement to re-convey, separable from 
the first sale and sale-deed. And the answer 


. depends upon the intention of the parties, 


as expressed in the language of the docu- 


-ments themselves in-the light of the sur- 


rounding circumstances, Balkishen Das v. 
W. F. Legge (12), “such as...is clearly re- 
quired toshow in what manner the language 
of the documents was related to existing 
facts :” Narasingerji Gujangerji v. Panu- 
ganti Parthasaradhi (13). 

The answer is not always easy. The 
difficulty arises partly from the lack of 
definiteness of the intention, actual and 


(12)-22 A. 149; 2 Bom. L. R. 523; 27 I. A. 58; 4 C. W. 
N. 153; 7 Sar. P. C. J. 601: 9 Ind. Dec, in. s.) 1130 


P. O). 

| (13) 82 Ind. Cas. 993; 47 M. 729; at p. 734; 27 Bom. 
L. R.4; (1924) A.L R. (P. C.) 226; 20 L. W. 701; 10 0. 
& A. L. R. 1172; 47 M. L. J. 809; (1924) M. W. N. 915; 

40 C. L. J. 481; 29 6 M. 216; 511. A. 305; 26 P. L. 


R 
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_legal, of the parties, partly perhaps from 


the fact cl. (1) ib) and el. (2) (v) of s. 17 
of the Indian Registration Act are not 
contradictory nor, taken together, exhaustive. 
There may be athird category of documents 
which create a right to obtain another 
document but do not merely create it or 
which also limit aright. And documents 
such as the one in suit may be argued to 
fall underit and to be excluded from the 
category of cl. (2) (v). Hach party generally 
puts forward the interpretation which suits 
itself, Hither party may be out of possession. 
The period, if any, specified in the second 
agreement may or may not have expired. 
Thus in the Jast case (4) the Madras High 
Court held that it was an agreemeftt to 
re-convey while their Lordships of the Priyy 
Council held it was a mortgage by condi- 
tional sale as in Balkishen Dasv. W. F. 
Legge. (12). The other view of the transaction 
was taken in cases ofsomewhat similar docu- 
ments in Bhagwan Sahai v. Bhagwan Din (3) 
.and in Jhanda Singh v. Wahid-ud-Din (11) 
though in both these cases the two deeds 
were passed on the sameday. This fact is 
not, therefore, of itself, decisive, any more 
than in the cases of Namdev Satvashet v. 
Dhondu Sudashiv (14) or Muthuvelu Muda- 
liar v. Vythilinga Mudaliar (15). 

In the present case little evidence other 
than the document itself has been proffered, 
The learned Pleader for the appellant relies 
on para. 8 of the plaint where the plaintiffs 
say that they believe that the sale-deed 
passed to defendant No. lis in the nature 
of a mortgage.’ That, however, is not 
sufficient as the subsequent wuords.of the 
same paragraph of the plaint proceed “even 
if it isnot so regarded, yet plaintiffs have a 
right to demand a sale-deed and possession 
on the strength of the agreement.” The suit 
is, therefore, in the alternative. The de- 
fendants appellants did not in their written 
statement expressly allege that the tran- 
saction was a mortgage nor did they ask 
for an issue on this point, nor lead evidence 
toshow that it was a mortgage. The Trial 
Court, it is true, thought that words in the 
postscript of the agreement such as interest 
and rent proved the mortgage nature of the 
transaction, But the main objectof the 
postscript was to incrgase the terms from 
ten years to eleven and the rest of the 
recital and the particular words therein are 

(14) 58 Ind. Cas. 406; 22 Bom. L. R. 979; 44 B. 961, 
(15) 50 Ind, Cas. 205; 42 M. 407; 9 L. W, 365; 25 M. 
LUT. 332; (1919) M, WAN, 393; 30 M, L. J. 385 (E, B), 
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incidental rather than an essential part of 
the contract. The lower Appellate- Uourt 
has held that it was nothing more than an 
ordinary agreement to re-convey, for rea- 
sons which, apart from the reference to the 
decision: of Mir Gaziv. Mia Ali (2) are not 
very clear. It appears to me on the 
whole that the transaction is not proved to 
be a mortgage. 

On this view of the transaction, we are, 
Į think, bound by the current of decisions of 
this Gourt that at least in the case of a 
transaction, which is not a mortgage, a deed 
such as Er. 12 even though it may be 
argued to limit the right of the purchaser 
is not compulsorily registrable : Sangawa v. 
Huchangowda (6).. Nor, as I understand 
the judgmént in Bala Khandapa v. Sada- 
shiv Hari Chieati (1), does the decision 
itself go the length argued for the appel- 


lants, its ratio decidendt being that the ' 


transaction in that case was a mortgage, 
though there are observations as to the 
desirability of registration which go further. 


But as I have held in the present case that 


the transaction is not proved to bea mort- 
gage, itisnot necessary to consider how 
far it would have been difficult for us to 
follow the decision of Beman, J., in Mir 
Gazi v. Mia Ali (2) in case it had been held 
to be a mortgage. , 

L agreé, therefore, that the document 
Ex. 14 is admissible and the plaintiffs- 
respondents are entitled to the relief sought 
and unde! O. XLI this Court should pass 
a decree in their favour instead of the 
decree of remand of the lower Appellate 
Court. 

As to the point of policy raised in 
arguments and, touched uponin the judg- 
‘ment in Bala Khandapa v. Sadashiv Hari 
Chivati (1) as was said by Lord’ Davey, 
‘Public policy is always an unsafe and 
treacherous ground for legal decision.” 
Janson v. Driefontein Consolidated Mines, 
Limited, (16) referred to in Shrinivasdas 
Lakshminarayan v. Ramchandra Ram- 
rattan Das (17). Whether these agreements 
to reconvey obtained from the vendee by 
the vendor do not incidentally cloud and 
unsettle the title of subsequent pur- 
chasers of- the property and destroy much of 
the value and purpose of registration so 


(16) (1902) A. O. 484 at p. 500; 71 L. J. K. B. 857; 
87 L. T. 372; 51 W. R. 142;7 Com. Cas. 268; 18 T. L. 


R. 796. 
(17) 52 Ind. Cas. 546; 44 B 6 at pp. 24, 33; 21 Bom. L, 


R. 788 
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as to render advisable an alteyAtion in the. 
law which would’ make them compulsorily 
registrable—these, I conceive, are matters, - 
for the Legislature rather than for the Courts, 
to consider and to decide. 

Z. K. _ Order accordingly, 


5 \ ‘ 
OUDH JUDICIAL COMMIS- 
~  SIONER’S COURT. 
Suconp CIVIL APPEAL No. 55 or 1925. 
September 15, 1925. 
.Present:—Mr. Simpson, A. J. ©. 
LALTA SINGH-—PLAINTIFE No. 1— 
APPELLANT 
VETSUS ; 
LACHHM[ KUER AND OTHERS— 
PLAINTIFES AND FATEH SINGH 

AND OTHERS—DEFENDANTS—-RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 5—Plaintiff, death of—Rival claimants—Order of 
substitution not passed separately—Substitution em- 
bodied in judgment and decree—Appeal by unsubsti- 
tuted claimant, whether competent. 

-If a Trial Court instead -of deciding the question of 
substitution between rival claimants to a deceased 
plaintiff by a separate order disposes it of in the 
judgment and embodies it in the decree, the procedure 
does not warrant an appeal by the unsuccessful 
claimant, as the order of substitution, if passed pro- 
perly as an interlocutory order, would not have been 
open to appeal, and consequently the claimant being 
not party to suit, would have had no right to appeal 
from the decree as well. [p. 367, cols. 1&2] |, 

Brij Mohan Singh v. Ram Milan Singh, 20 Ind. Cas. 
898; 16 O. O. 350, Duni Chand v. Arja Nand, 28 Ind. 
Cas. 687; 13)A. L.J. 381; 37 A, 272 and Vithu v. 
Bhima, 15 B. 145; 8 Ind. Dec. (x. s.) 97, referred to. ` 

Parsotam Raov. Janki Bai, 28 A. 109; A. W.N. 
(1905) 206 and Tota Ramv.Ishur Das, 9 A 445; A. 
W. N. (1887) 76;5 Ind. Dec. (x. s.), 733, disting- ' 
uished. i . 

Appeal against the decree of the Third 
Additional District Judge, Lucknow (at 
Hardoi), in Appeal No. 190 of 1924, dated 
the 17th December 1924, reversing that of 
the. Munsif, Hardoi, in Civil Suit No. 195 of 
1922-23 dated the 21st December 1923. 

“Mr. M. Wasim, for the Appellant. . 

Messrs. H. Husein and Manni Lal, for the 


Respondents. 

JUDGMENT,—The is a second civil 
appeal. The course which the litigation 
has taken is unusual. One Ganga Singh 
filed a suit as mortgagee against his mort- 
gagor for possession as mortgagee. During 
the pendency of the suit the plaintiff died 
and there were two sets of claimants to be 
substituted. One was Lalta Singh, the 


[91 I. 0. 1925] 
present appeliant. He was Ganga Singh's 
brother. ‘Fhe others were plaintifs Nos. 2 
and 3, now respondents Nosland2 They 
are Ganga Singh's dau ghters-i -in-law. Intheir 
original application they claimed by sur- 
vivorship. Three weeks later they set up a 
custom (which of course was necessary, 
because females are not members of a joint 
Hindu family) and, at the same time, they 
set. up an oral Will. Before the case 
could proceed to judgment, the mortgagor 
admitted the claim and merely asked to be 
exempted from costs. , 

It is urged on behalf of the appellant 
that it was obligatory on the Munsif to have 
tried out the question who was entitled 

“to represent Ganga Singh in the suit as a 
separate matter, “and to have passed an 
interlocutory order on the point. If he had 
done so, the result would have been an 
order of substitution. Suchan order is not 
appealable. However, the Munsif disposed 
of the question of substitution in his judg- 
ment and embodied the result in a decree. 
His decision was in favour of the appellant 
Lalta Singh. ` Plaintiffs Nos. 2 and 3, the 
daughters-in-law, filedanappeal against this 
decree on the sole ground that they, and 
not plaintiff No. 1, were the true representa- 
tives. The learned District Judge admitt- 
ed the appeal, went into the merits and 
upset the decision. 

The appellant comes here on second 
appeal, and his main ground isthat the first 


appeal did not lie, that the District Judge . 


acted without jurisdiction, and that the 
Munsif’s decree must be restored. It isad- 
mitted by respondents’ Counsel that an order 
of substitution of names, passed as such,is 
. not appealable. It is aninterlocutory order 
and the appeal must be from the final deeree 
[Brij Mohan Singh v. Ram Milan Singh (1), 
_ Duni Chand v. Arja Nand (2).] It is urged 

for the appellant that, if the Munsif. had 
followed what appellant considers to be 
the proper procedure, then the interlocutory 
order could not have been appealed, and 
the appeal against the decree itself could 
not have been made by the present respond- 
ents, because they would not have been 
parties to it. Their remedy would have 
been a separate suit, which would have been 
against the plaintiff, if he had obtained 
mortgagee possession. They could not have 
brought a separate suit against the defend- 
ant, because if the plaintiff failed they 


(1) 20 Ind, Cas. 898; 16 0, O. 350. 
(3 28 Ind, Oas. 687; 13 A. L. J. 381; 37 A. 272, 
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failed with him, he in a 
representative capacity, 

I agree that this represents correctly 
what “would have happened if the Munsif 
had passed a separate interlocutory decree. 
But he did not do so, and the question 
before me is whether the District Judge 
had jurisdiction to pass the order which he 
passed. The case is very similar to Brij- 
mohan Singh. v. Milan Singh (1). In that 
case, as in this, a plaintiff had died and 
there were two claimants to represent him, 
The Munsif decided the question and, on 
the same day as his order for substitution 
was ‘made, the case was settled in Court 
and a decree was passed in favour of those 
plaintiffs. Then the rival claimant appeal- 
‚ed against the order of substitution.* The 
appeal was admitted and the order of 
substitution cancelled. On second appeal 
it was declared that the learned Sub- 


having sued 


‘ordinate Judge had no jurisdiction because 


no appeal lay from an order of substitu- 
tion. The only distinction between that case 
.and the one before me is that in the present 
ease the Munsif irregularly joined in one 
the order of substifution and the final 
decree itself. The same thing took place 
in Vithu v Bhima (3). In that. case also the 
plaintif died and rival claimants applied 
to take his place. The Subordinate Judge 
admitted both, heard the suit and then 
made a decree determining the rights 
between the co-plaintiffs. One of the’ two 
co-plaintiffs appealed, making the other 
alone the respondent, and the Appellate 
Court amended the decree and gave the 
appellant a decree. On appeal the order 
was set aside. It was said that the subordi- 
nate Judge was clearly wrong in adjudicat- 
ing by his decree between the rival claims 
of the two co-plaintifis in the record, and 
the District Judge ought not to have allow- 
ed one plaintiff to appeal against the other 

or to have decided the rights of the different 
plaintiffs interse. Ihave been referred also 
‘to. Parsotam Rao v. Janki Bai (4). On the 
other side I am referred to Tota Ram v. 
Ishur Das (3), but I cannot see that that 
case has any bearing on the question. I am 
also referred to Ayya dludalivelan v. Veera- 
yee (6), but that decision is distinguishable 


(3) 15 B. 145; 8 Ind. Dee. fx. s.) 97. 

(4) 28 A. 109; A. W. N. (1905) 206. 

a 9 A. 445; A. W. N. (1887) 76; 5 Ind. Dee. (x. s.) 
73 


(6) 58 Ind. Cas. 498; 43 M. 812; (1920) M. W. N. 467 
12 L. W. 188; 39 M. L, J, 218 


368 
because the result of the order in that case 
was that the whole of the litigation came 
toanend. The order, therefore, would be 
A aTaSO. as a decree, and assuch appeal- 
able. 

The appeal, therefore, must succeed, and 
the judgment and decree of the learned 
District Judge must be set aside as having 
been made without jurisdiction. The 
result will be to restore the decree of the 
learned Munsif. The appellant will get 
the costs of the appeal in this Court, 

N. H. Appeal allowed. 


MADRAS HIGH COURT. 
SiGOND Civin APPEAL No. 309 or 1924. 
July 15, 1925. 

Present: —Mr. Justice Ramesam. 

M. VENKATAKRISHNIER—PLaIntTIFF 
—ÅPPELLANT 
VETSUS 
Tus SECRETARY or STATE ror 
‘INDIA 1s COUNOIL REPRESENTED BY 

‘Tur COLLECTOR or RAMNAD ar 
MADURA AND ANOTHER—DEFENDANTS 
Nos. 1 anD 2—RESPONDENTS, 

* Civil Procedure Code (Act V of 1908), s. 80—Notice 
of suit—Disclosure of ground of complaint—Notice, 
sufficiency of. S : | 

The object of requiring notice of an intended suit 
under s. 80of the O.P. O. is merely to inform the 

. defendant substantially of the ground of complaint. 
The notice must not be too strictly or too narrowly 

< construed. It must not be construed as a pleading. 
It need not'set out all the details and facts of the 
case which the plaintiff intends to prove. The notice 
must be considered sufficient if it substantially 
jnfoyms the defendant of the nature of the suit intend- 
ed to be filed. Fp. 369, col. 1.] 

Jones v. Bird, (1822)1 B.& Ald. 837; 106 E. R. 
1397; 1 Dowl. & Ry. 497; 24 R. R.579, Secretary of 
State for India v. Perumal Pillai, 24 M. 279; 11 M. L. 
J. 117, Jehangir M. Cursetji v. Secretary of State, 27 
B. 189; 5 Bom. L. R. 30 and Eales v. Municipal Com- 
missioners of Madras, 14 M. 386; 5 Ind. Dec. (x. s.) 
270, relied on. f 

“Yecond appeal against a decree of the 
District Court, Ramnad at Madura, in A. 
S.No. 199 of 1922, preferred against that 
of the Court of the District Munsif, 
‘Srivalliputtur, in O. S. No. 481 of 1920. 

Mr. Watrap Subrahmanya Iyer, for the 


Appellant. ' 
‘The Government Pleader, for - the Re- 
spondents. 
JUDGMENT.—This second appeal 
* arises out ofa suit brought by the plaint- 
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iff against the Secretary of State for India 
in Council and the President, District 
Board, Ramnad for certain declarations and 
for recovering damages. The plaintiff is 
the hakdar of ‘the Mangammal Chatram. 
and of certain inam lands attached to' it. 
Through the said lands passes a District 
Board road No. 11, namely, the road from 
Thenkasi to Madura. The dispute be- 
tween the parties relates to the eastern 
avenue of trees on the side of the said 
road. The dispute between the parties re- 
lates to the ownership of the ground of 
the avenue and of the trees. Ona perusal 
of the pleadings in the case it is clear that 
the plaintiff says that he is the owner of the ` 
ground and avenue and as the result of it 
also of the trees growing on it. He also 
as a corollary ‘claims the right to plant 
fresh trees at any ‘place he likes on the 
avenue either in substitution of fallen trees 
or at other places. The defendants claim 
that the avenue is part of the road and as 
such the surface is vested in the District 
Board. But the first defendant claims the 
right tothe sub-soil. It is obvious that- 
the root of the difference between the 
parties is one relating to ownership. The 
right tocutthe trees is merely an auxili- 
ary of the title subject to one small excep- 
tion which will be mentioned later on. 
The District Munsif has dismissed the suit 
on the ground that the notice issued by the 
plaintiff prior to the suit was not sufficient. 
On appeal the District Judge held that the 
only relief to which the first defendant’s 
attention was directed was the declaration 
of the plaintiff's title to plant new trees 
on the roadside within the limits of the 
plaintiff's inam lands and to enjoy their 
usufruct. Heheld that the suit ought not 
to have been dismissed so far as this de- 
claration is concerned and as for the rest, 
as the other reliefs were not mentioned 
in the notice he held the suit was rightly 
dismissed. In the result he partially re- 
manded the suit for trial, Plaintiff files 
this second appeal. 

As I already pointed out the right to 
cut the trees is alleged onlyas the result 
of the right to the landitself. The notice, 
Ex. 1, certainly alleges that the inam lands 
and the avenue trees standing onthe side 
of the road belonged to the petitioner: see 
para. 2. Paragraph 9 says that the public 
road does not include the roads passing 
through the inam village. Paragraph 10 
says that the road is subject torights of 


[D1 L ©: 1998) 
ndividuals, Paragraph ll says thatit s 
unjust to prohibit him from planting trees 
in hisown inam. Itis true that para. 13 
. mentions that he wants a declaraion as to 
the right to plant newtrees. But for this 
fact that he mentioned only one declara- 
tion in para. 13, there would have been 
no trouble. However the question now is 
whether this isa proper notice according 
to law. In Jones v. Bird (1) it was said 
with reference to a similar section that 
the object of such a section is merely to 
inform the defendant substantially of the 
ground of complaint. This was referred 
to with approval in Secretary of State for 
India v. Perumal Pillai (2); in Jehangir 
M. Cursetji v. Secretary of State (3) it was 
said “these notices must not be too strictly 
or too narrowly construed. They must not be 
construed asif they were pleadings and that 
they need notsef out all the details and facts 
of the case which the plaintiff intends to 
prove, and that the notice must be consider- 
ed sufficient if it substantially fulfils its 
object in informing the parties concerned 
generally of the nature of the suit intended 
to be filed.” The cases in Jones v. Bird (1) 
and Secretary of Stale for India v, Perumal 
Pillai (2) were followed. In Fales v. Muni- 
cipal Commissioners of Madras (4), Collins, 
O. J., and Shephard, J., observed adopting 
the language of Pollock that “we must 
import a little common sense into notices 
of this kind”, though in that case the 
question was regarding the address of the 
plaintiff. I, therefore, think that the notice 
is substantially sufficient in so far as the 
prayers resting upon the plaintiff's owner- 
ship of the land are concerned. The 
cause of action is stated to be the order 
of Government of 10th August 1916 and 
the attitude which the defendants have 
now taken up was taken up in that order. 
Therefore there is no surprise to the defend- 
ants. . 

There are ofily two matters which require 
to be specifically dealt with. One is prayer 
(¢) which relatés to lopping off the braun- 
ches where they cause the damage creating 
shade. Inso far as this prayer rests on 
plaintiffs ownership of the land and the 
trees there can be no objection. But the 
Government Pleader apprehends and 


(1) (1822) 1B. & Ald. 837; 106 E. R. 1397; 1 Dowl, 
& Ry. 497; 24 R. R. 579, 

(2) 24 M. 279; 11M. L. J. 117. 

(3) 27 B. 189; 5 Bom, L. R. 30. 

(4) 14 M, 386; 5 Ind, Dee, (x, 8.) 270, 
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rightly that the plaintiff may probably 
claim a right to cut off the branches even 
ifhis ownership is not established on the 
ground that the defendant is not entitled 
to cause damage to his crops by over- 
shadowing trees. I agree with the learned 
Government Pleader in thinking that this 
cutting should not be regarded as alleged 
in the notice and there is no reason why 
the notice should be so construed as to 
cover a claim of this kind. Therefore 
prayer (c) of the plaint if it is urged in re- 
spect of trees found to belong to the de- 
fendant would certainly be disallowed. 

The only other point which requires to 
be specifically dealt with is the claim for 
damages’ in prayer(f). Itis now conceded 
that itis not intended to be urged against 
the Government the first defendart. It 
is enough to record this admission. So 
faras the District Board,is concerned, the 
notice given to them, Ex, 2 doesnot men- 
tion this as one of the reliefs but in para, 
3 of Ex. 2 plaintiff mentioned that some 
windfallen trees were sold by the Local 
Fund Authorities and the sale-proceeds 
were appropriated by them under orders 
of the Collector. I think this allegation of 
the appropriation of the proceeds relating 
to the ownership of the plaintiffis enough 
to constitute a notice to District Board. It 
is unnecessary to discuss the question 
whether the act of the second defendant 
in appropriating the proceeds falls within 
the language of 5.156 of Act V of 1884 and 
requires notice: vide Syed Ameer Sahib 
v. Venkatarama (5). 

With these remarks the whole suit will 
be remanded to the District Munsif's Court 
for trial and disposal according to law. 
The plaintiff will beentitled to refund of 
Court-fees both in this Court and in the 
lower Appellate Court. Costs will abide 
the result. 

The memorandum of objections of the 
first defendant willbe dismissed with costs 
of plaintiff. 
AVENGED: 

S.H. 


Casc remanded, 


(5) 16 M. 296; 5 Ind. Dec. (N. £.) 913, 
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PRIVY COUNCIL. 
APPEAL FROM THE OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
July 30, 1925.. 
Present:—Lord Sumner, Lord Blanes- > 
burgh, Sir John Edge, Mr. Ameer Ali 
| and -Lord Salvesen. . 
Kuar MATA PRASAD AND oTHERS— 
PLaINnTIFFsS—APPELLANTS 
: : versus 
Kuar NAGESHAR SAHAI AND oTHERS— 
. DEFENDANTS—RESPONDENTS. 
Hindu Law—Widow—Reversioners, position of —Suit 


` to challenge act of widow—Res judicata—Civil Proce- 


dure Code (Act V of 1908), s. 11, Expl. VI—Oudh 


' Estates Act (I of 1869), s. 18-A—Oudh Estates (Amend- 


ment) Act (III of 1910), s. 6—Bequestin contravention 


‘+ of provisions of Act, effect of—Personal law, applic- 


ability of—Privy Council judgments, authority of. 

Under the Hindu Law the reversioners possess in- 
dividually what is called a spes successionis, that is 
to say, the bare possibility of succeeding to the estate 
of the last owner in case the widow dies leaving any 
one of them surviving entitled to take immediate 
possession after her, unless the husband has left the 
power to her to adopt ason. But the spesis common 
to all the reversioners and so is the danger from any 
act of the widow against the interests of the rever- 
sioners. The right to sue to set aside that common 
danger is given for reasons of policy and conveni- 
ence to the person, who, if the widow died at the 
moment, would take the estate. But the result of 
such a suit, favourable or otherwise, affects the rever- 
sioners as a body and operates as res judicata in any 
subsequent suit brought by any of the reversioners 
to challenge the act ofthe widow. Explanation VI to 
s. ll of the C. P. O. covers a case of this kind and bars 
fresh litigation on the same cause of action, unless the 
previous litigation was collusive or was vitiated by 
fraud or laches on the part of the reversioner then 
suing in conducting the suit or in asserting his rever- 
sionary right. [p. 374, col. 2; p. 375, col. 1] 

Section 6 of the Oudh Estates ‘Amendment) Act of 
1910 which addss. 13-A to the Oudh Estates Act of 


1869 is not retrospective and does not validate a be- _ 


quest which had already failed. [p. 376, cols. 1 & 2.] 

Where a bequest of property which is subject to 
the provisions of the Oudh Estates Act of 1869 is 
made in contravention of the provisjons of the Act 
and, the devisee obtains the property under the be- 
quest and acquires a title thereto, the property 
passes out of the purview of the Act and becomes 
subject to the personal law of the person acquiring it. 
[p. 376, col. 2.] . 

It is not open to the Courts in India to question 
any principle enunciated by their Lordships of the 
Privy Oouncil, although they have a right to examine 
the facts of a case before them to see whether and how 
far the principle on which stress is laid applies to the 
facts of the particular case.” Nor is it open to them 
whether on account of “judicial dignity” or 
otherwise, to question a decision of their Lordships on 
any particular issue of fact. Any application for 
review of judgment on grounds permissible by law 
ona to the Judicial Gommittee itself. |p. 377 
col. 2. ; 7 ` , 

Appeal from the decree of the Court of 
the Oudh Judicial Commissioner (Mr, 


Daniels and Mr, Lyle, A.J. Osa), dated the 
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2nd March 1922, ‘eversing that of the 
Subordinate Judge, Lucknow? dated the 
3lst January 1920. 

Messrs. A. M. Dunne and W. Wallach, for 
the Appellants. f 

Messrs. De Gruyther and J. M. Parikh, 
for the Respondents. ; 

- JUDGMENT. f 

Ameer Ali, —This litigation relates to 
two properties named respectively Bara- . 
gawn and Wali, one situated in the District 
of Hardoi and the other in Kheri, in the 
Province of Oudh. Both belonged to one 
Raja Fateh Chand, who died in 1873, After 
the annexation of Oudh they were re- 
granted to Fateh Chand and his name was 
included with regard to the Hardoi pro- 
perty under List [I andin respect of the 
Kheri property under List V, prepared 
under Act I of 1869 (the Oudh Estates Act). 
To these lists reference will be made more 
particularly later on in this judgment. 

The following genealogical table will 
explain the position of the parties in this 
case :— . me 

RAM SEWAK RAM 


f 3 \ 
Ram Dhan Lal Pram Dhan Lal. Narain Dhan Lal 
Gulab aa f i \ Rajah Fateh 
Majlis Rai Dhanpat Rai Chand 
Naubat Rai , (died 4th 
| Raja Durga October 
Kanhaiya | Prasad. ° 1873) 
Lal : 





chaos; ek 
Malik ee Tikait: Chandika 
| Rai Prasad. 

‘Janki Prasad. 





| 
Madho LAN Mata Prasad, ey Prasad, 
(dead). plaintiff, : 
No. 1, ; 
pee EE NE 
f , ee 
Amir Chand (died Wazir Chand 
25th November 1887) (died 11th November 1887) 








Kuar Narindra Bahadur Rani Ohandra Kuar 


(died 18th June 1905) = _ (widow) 
Musammat Jagrani Kuar (died 19th March 
widow) 1915). 


(died 1st August 1917) | 


Nageshar Sahai, (defendant- 
respondent No. 1) 
Claiming to be the adopted son. 


Mata Prasad, the plaintiff No. 1; claims 
possession of the properties in question on 
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various gkounds, which will be set out 
later. The second plaintiff is the assignee 
of Mata Prasad of a share in the two estates. 
In this judgment wherever the plaintiff is 
mentioned it refers to Mata Prasad. - 

Act I of 1869 came into force in January 
of that year; and in March following Raja 
Fateh Chand purported to make a Will, 
under which ke devised the Kheri property, 
in other words the Wali estate, to his 
eldest son, Amir Chand; and the Hardoi 
property, the Baragawn estate, to the 
younger son, Wazir Chand. So far as 
. appears on the record, Amir Chand and 
Wazir Chand appear to have been placed 
in possession of the two estates respectively. 
Raja Fateh Chand died as already stated in 
1873; but the Will he had made in 1869 
was never registered under the provisions 
of s. 13 of the.Act, which requires a Will in 
favour of a younger son of the taluqdar 
whose name does not appear inthe third 
or fifth ofthe lists mentioned in s. 8 to be 
registered within a certain specified time. 
This section will be referred to later. Conse- 
quently, it is not disputed, that the bequest 
to Wazir Chand, the younger son, was 
invalid and inoperative. He, however, re- 
mained in possession of the Hardoi estate 
until his death on the 11th November 1887. 

Amir Chand, the eldest son of Fateh 
Chand, had ‘died two months earlier, viz., on 
the 26th September 1887 ; as the Willin his 
case did not require registration the devise 
in his favour was valid in law and operative, 

Wazir Chand left him surviving a widow 
named Chandra Kuar who appears, on his 
death, to have taken possession of the Har- 
doi property. Chandra Kuar died on the 
19th of March 1915. 

On the death of Amir Chand, as already 
stated, hisson and heir, named Narindra 
Bahadur, succeeded to the Kheri estate. 
In 1897 he brought a suit-against the widow. 
of Wazir Chand for a declaration of his 
own title as regards the Hardoi estate and 
for possession of the property. To the 
particulars of his claim their Lordships 
will refer more fully later on. It is suffi- 
cient at this stage to say.that he based his 
title to the Baragawn estate on the allega- 
tion that it was subject tothe provisions of 
Act I of 1869 and that he was entitled to it 
in preference to Chandra Kuar, Wazir 
Ohand’s widow. In the alternative, he 
alleged that, even if the estate was not 
goveraed by the provisions of the Act and 


was subject to fhe Hindu Law, pure and . 
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simple, the property devolved on him on 
the death of Wazir Chand his uncle as 
they were joint and undivided at Wazir’s 
death. The Subordinate Judge in that case 
held that the property was subject to the 
provisions of Act I of 1869 and that the 
plaintiff, Narindra Bahadur was entitled to 
it in preference to Chandra Kuar. He 
accordingly decreed the plaintifi’s claim. 
On appeal to the Judicial Commissioner's 
Court it was held that the property in dis- 
pute was not subject to Act I of 1869. The 
decree of the Subordinate Judge was ac- 
cordingly reversed and the case was re- 
manded for the purpose of deciding whe- 
ther the claim of Narindra Bahadur was 
well-founded on the alternative ground, 
namely, that under the law of the Mitak- 
shara, to which the parties were subject, he 
was entitled to the property. 

Before the trial on the remand the parties 
compromised the dispute and a decree was 
made on the 20sh December 1899, in accord- 
ance with the settlement at which they 
had arrived. Reference will be made later 
to the terms of the settlement, as one of the 
questions raised in the present litigation 
relates to the power of Chandra Kuar to 
enter into that compromise. 

Narindra Bahadur died on the 18th June, 
1905, leaving him surviving his widow, 
Jagrani Kuar. Shortly after his death 
Jagrani Kuar propounded a Will alleged 
by .her to have been executed by Narindra 


. Bahadur on the 23rd October 1904, giving 


her power to adopt a son to him. 

On the 30th April 1906, one Raja Durga 
Prasad, claiming to be a reversioner of 
Narindra Bahadur, brought a suit against 
Jagrani Kuar in the Court of the Subordi- 
nate Judge of Kheri for a declaration that 
the Will propounded by heras the Will of 
Narindra Bahadur was a forgery and that 
he was entitled to the estate by virtue of 
his reversionary right. Durga Prasad’s suit 
had a chequered career. ` His claim was 
dismissed by the Subordinate Judge on 
the ground that the Will was genuine and 
had been duly executed by Narindra Baha- 
dur. The decree of the Suhordinate Judge 
was reversed on appeal by the Judicial 
Commissioners, who held, chiefly as it 
appears, on suspicion, that the Will was not 
genuine. They accordingly decreed the 
claim of Raja Durga Prasad. $ 

Jagrani Kuar appealed to His Majesty in 
Council from the decree of the Judicial 


Çommissioners, and on-the ard December, 
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1913, it was held by their Lordships on a 
careful examination of the evidence relating 
to the execution of the Will that it was 
fully established to be the act of Narindra 
Bahadur. The decree of the Appellate 
Court was accordingly set aside and that of 
the Subordinate Judge dismissing the suit 
of Durga Prasad was restored. 

‘ Narindra Bahadur'’s Will having been 
thus finally declared to be valid, Jagrani 
Kuar, in conformity with the power entrust- 
ed to her by her deceased husband, adopt- 
edon the 22nd May, 1914, the defendant 
Nageshar Sahai as the son of Narindra 
Bahadur. 

` On the 20th of April, 1918, the present 
suit was instituted by Mata Prasad and his 
assignee, plaintiff No. 2, in the Court of the 
Subordinate Judge of Hardoi for the pos- 
session of the two estates lying, respective- 
ly, inthe Hardoi and Kheri Districts, with 
a declaration regarding Mata Prasad’s title. 

It is desirable to notice briefly the allega- 
tions on which the claim is founded and on 
which the long and ingenious arguments in 
the course of “the trial mainly rest. 

In para. 12 of the plaint it is stated that 
the Baragawn and Wali (Sarawa) Estates 
“are subject to Act I of 1869,” and that 
the plaintiff, Mata Prasad, as the oldest 
member of the senior branch, is entitled to 
them with their appurtenances, In para. 
13 heclaims alternatively that even if Bara- 
gawn “be not deemed” subject to the Act, he 
is entitled to thesame by virtue of thecustom. 

The reason of this alternative’ claim will 
be clear as‘'the judgment proceeds. 

He asked, accordingly, for a declaration 
that the adoption of Nageshar Sahai was 
invalid and that the Will under which 
Jagrani Kuar purported to make the adop- 
tion was false. 

The first defendant, Nageshar Sahai, is, 
as-already stated, the alleged adopted son 
of Narindra’ Bahadur. The other ‘two 
défendants are the sons of Narindra’s sister, 
who acquired title to certain portions of 
the estate under his Will. Both sets 
of defendants dispute the title of the 
plaintiff Mata Prasad. Nageshar Sahai 
further contends that the plaintiff's claini 
is barred by the rule of res judicata 
arising out of the decision in Raja 
Durga Prasad’s case and consequently 
in respect of the Hardoi estate, it is not 
maintainable. With regard to ‘the asser- 
tion that the Baragawn estate is subject 

A to Act I of 1869 the defendants further 
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contend that the Will of Fatf#h Chand; 
executed in March, 1869, under which the 
testator had purported to devise the 
Hardoi estate to Wazir Chand was never 
registered and consequently it had gone 
out ofthe operation of Act I of 1869 and 
succession so far as that property was con- 
cerned, was governed by the general pro- 
visions of the Hindu Law. They also de- 
nied the existence of any custom ‘such as 
the plaintiff alleged in paras. 12 and 13 
of his plaint. 

In answer to the defendants’ allegation 
that the Will of Fatch Chand was not opera- . 
tive as it was never registered, the plaint- 
iff averred that if the Will of 1869 was 
invalid there was aprior Will made in 1860 
the terms of which were formulated or 
embodied in the village administration 
papers, called wajib-ul-arz;and he claimed 
that effect should be given to that Will. 

He further urged that even if the estate 
went outof the operation of ActI of 1869 
in consequence of the non-registration of 
the Willit was brought back under the 
Acton the passing of the Amending Act 
Tif of 1910. The arguments in support of 
this: contention have occupied-.a great deal 
of the timeof the Courts in India and of 
this Board. 

Their Lordships, however, propose to 
confine their attention to the principal con- 
tentions advanced before the Board. 

The Subordinate Judge of Lucknow, be- 
fore whom the case came on for trial raised 
a large number of issues which he has dis- 
cussed at considerable length in his judg- 
ment. In dealing with the plea of res 
judicata based on the decision in Durga 
Prasad's suit he adopted what appears to 
their Lordships an unprecedented and ir- | 
regular course; he refused in fact to be 
bound by the decisions of the Judicial 
Committee. To show the mistake into 
which he has fallen their Lordships con- 
sider it desirable to refer to two passages 


in his judgment :— 


“Granting on the basis of these authorities 
that the widow represents the entire estate 
which consists of.herself and the rever- 
sioners, I am unable to see how it follows 
that one reversioner ina suit against the 
widow represents the entire body of the 
reversioners. Thecommonly accepted posi- 
tion of the reversioners is that one does 
not claim through the other. Obviously, 
therefore, the judgment ina suit between 
one revereioner and any other person, 
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widow or seme other person, does not stand 
asa þar tokhe trial of the same question 
as between another reversioner and the 
same person on the other side in another 
suit. Ido not see how this principle is 
changed in this particular case before me. 

The basis of this general principle is 
that the title of one reversioner is quite 
separate from and independent of the title 
of anyother reversioner. It isall the more 
so in the present case as the first plaint- 
iff's title has originated in a special legisla- 
tion of the Act III of 1910 of the United 
Provinces Council, the Act amending Act 
I of 1869. He was not one of the reversioners 
at any rate immediate reversioners of the 
property atthe time the suit was brought 
by Durga Prasad. He had no title as a 
reversioner. His. title arose on the passing 
of the Act inthe year 1910. It passes my 
comprehension how a person can be said 
to’ be debarred from setting up a title in 
a suit, when that title had no existence 
at the time at which any other litigation 
took place concerning the property to which 
the title relates. To my mind the present 
suit could hardly be said to be barred 
even if the present plaintiff No. 1 had him- 
self been the plaintiff in place of Durga 
Prasad, The requirements of “litigating 
under the same title would be wanting for 
constituting the bar of res judicata.” 

The reference at the end of the passage 
quoted to Act II of 1910 appears futile, 
for the cause of action andthe charge res- 
pecting the genuineness of Narindra 
Bahadur’s Will are the same as in the pre- 
vious case. 

On this reasoning he refused to be bound 
by the decision of the Board in Venkata- 
narayana Pillay v. Subbammal (1). 

Regarding the genuineness of Narindra 
Bahadur’s Will, the authenticity of which 
was declared by the Judicial Committee 
-in 1913 the Subordinate Judge expressed 
himself as follows :— 

“T have never entertained any doubt on 
the question and I have:no hesitation in 
holding upon this issue that the trial of 
the genuineness of the Will of Narindra 
Bahadur is not barred by the judgment in 
the case between Durga Prasad and Jagrani.” 

And again :— 

“The conclusion at which the learned 

(1) :29 Ind. Cas. 208; 42 I. A. 125; 38 M. 406; 17 M. L. 


T. 435; 28 M. L, J. 535; 17 Bom: L. R. 468; 19 0. W. N. 
al on W. 596; (1925) M. W.N. 555; 21 O.L. J. 515 
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Subordinate Judge and their Lordships of 
the Privy Council arrived on the evidence 
in that case is not warranted by the evi- 
dence in this case which besides exposing 
the position of Khuda Bakhsh and Ganga 
Prasad, is confined to the actual execution 
of the Will and falls far short of the evi- 
dence produced in that case of the intention.” 

He held accordingly that the plaintiff's 
claim was not affected by the bar of res 
judicata, either as to the representative 
character of Durga Prasad’ssuit or by the 
Board's decision on the issue of fact relating 
to the genuineness of the Will of Narindra 
Bahadur, and that he had established his 
title to the Kheri estate. 

He held, however, that, as the Will of 
Fateh Chand was inoperative as regards 
the Hardoi estate, not having been regtster- 
ed underthe provisions ofs.13 of ActI 
of 1869 and s. 13 (a) of Act Ifof 1910 was 
not retrospective, the estate was not brought 
back under the Act of 1869 as the plaint- 
iff contended. He held, therefore, that 
Mata Prasad failed to establish any title to 
the same. He accordingly decreed the 
plaintiff's claim in respect of the Kheri 
estate and dismissed his suit with regard 
to the Hardoi property. 

Both parties appealed to the Court of the 
Judicial Commissioner of Oudh. The learned 
Judges of the Appellate Court were of 
opinion, as their Lordships think rightly, 
that the plaintiffs claim was in fact res 
judicata and, therefore, liable to be dismissed 
in respect of the Kheri property. They 
further held, in agreement with the Subordi- 
nate Judge that the Hardoi estate was 
never under Act I 1869 and was not brought 
back under the Act by anythiag contained 
in the later Act. They accordingly dismiss- 
ed the whole suit. 

From this decree the plaintiffs have ap- 
pealed to His Majesty in. Council, On the 
arguments before the Board, the first ques- 
tion for . determination centres on defend- 
ants’ plea of res judicata in other words, 
whether the proceedings in the suit of Raja 
Durga Prasad form a bar to the present 
action by Mata Prasad. 

It has been contended before their Lord- 
ships, as it was before the Subordinate 
Judge who accepted and gave effect to the 
argument that the reversioners have each 
an independent cause of action, and as none 
of the reversioners derive title from the 


' others, the result of a suit against the widow 
_ and her assignees brought by a reversioner, 


presumptive or otherwise, doesnot bind 
the others, nor can the suit be cohsidered 
as brought in a representative capacity. The 
same argument, though clothed in other 
words, was presented to their Lordships in 
the case of Venkatanarayana Pillai v. 
Subbammal (|), where the governing 
principle applicable to a suit brought 
by a reversioner in the lifetime of 
the widow to get rid of a common appre- 
hended danger to the interests of the 
general body of reversioners, was set out at 
length. In re-affirming the rule enunciat- 
edinthat case their Lordships desire to 
observe that so long ago as 1868 Sir Barnes 
Peacock, then Chief Justice of Bengal, in- 
dicated in the Full Bench case of Nobin 
Chunder Chuckerbutty v. Issure Chunder 
Chuckerbutty(2), the position of the presump- 
tive reversioner seeking to get rid of any 
act of the widow during her lifetime which 
jeopardised the common interests of the 
reversioners. Act VITI of 1859 which was 
then in force governing procedure, contain- 
ed no such provision as was embodied in Ex- 
planation V tos. 13, Act X of 1877, and after- 
wards reproduced in Explanation VI s. 11 of 
“Act XIV of 1882 and Act Vof 1908. The 
words “cause of action,” therefore, needed 
judicial interpretation. Sir Barnes Peacock’s 
dicta deserve attention. The main ques- 
tion ‘in the case referred to was whether 
adverse possession as against the widow 
barred the rights of reversioners. The 
language of the Chief Justice in dealing 
with the point is important. He says first : 
“but reversionary heirs presumptive have 
a right, although they may never succeed 
to the estate, to prevent the widow from 
committing waste.” 


He then goes on thus :—- 

“It is said that the reversionary heirs 
could‘ not sue during the lifetime.of the 
widow, and that, therefore, they ought not to 
be barred by any adverse holding against 
the widow at atime. when they could not 
sue. But when we look at the widow as a 
representative, and see that the reversionary 
heirs are bound by decrees relating to her 
husband's estate which are obtained against 
her without fraud or collusion, we are of 
opinion that they are also bound by limita- 
tion, by which she, without fraud or collu- 
sion, is barred. When, therefore, we construe 
the words ‘cause of action’ in the Statute 
of Limitation, we must consider them as 


> (2) 9 W. R, 505 at p. 509; B. L. R. Sup. Vol. 1008, 
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ieferring not to a new cause of fetion accru- 
ing to the reversionary heirs personally and 
individually, but to the cause of action 
which accrued to the heir or representative, 
for the time being, of the deceased.” 

The principle enunciated in Venkatana- 
rayana Pillai v. Subbammal (1) which was 
followed in Janaki Ammal v. Narayana- 
sami Aiyar (8) is logically sound and 
“salutary,” to use Lord Blanesburgh’s 
expression in the judgment in Kesho Prasad 
Singh v. Sheo Pragash Ojha (4). . 

Reversioners possess individually what 
has been called a spes successionis the bare 
possibility of succeeding to the estate of 
the last owner in case the widow dies leav- 
ing anyone of them surviving entitled to 
take immediate possession after her, unless, 


of course, the husband has left the power” 


to her to adopt a son. But the spes is com- 
mon to themall ; sois the danger by the 
widow'sact against the interests of the re- 
versioners, The right to sue to set aside 
that common danger is given for obvious 
reasons of policy and convenience to the 
person, who, if the widow died at the 
moment, would take the estate. But the 
result favourable or otherwise, affects the 
reversioners as a body. ` 

As pointed out in the case of Venkatana- 
rayana Pillai v. Subbammal (1) Explanation 
VI to s. 11 of the C. P. C. covers exactly 
cases of the kind under consideration and 
bars a fresh litigation on the same cause 
of action, 

The learned Judges of the Judicial Com- 
missioner’s Court in their very able judg- 
ment, have set out, in clear terms, the 
considerations on which the principle is 
founded. ` f 

It has been contended on behalf of the 
plaintiff that the suit by Durga Prasad was 
incompetent inasmuch as he was not at 
the time the presumptive reversioner to 
Narindra Bahadur. This contention could 
only have been advanced on a misconcep- 
tion of the facts. Jagrani Kuar, the defend- 
ant in that suit, appears to have taken the 
same objection that Durga Prasad had no 


right to maintain the action. The Subordi- . 


(3) 37 Ind. Oas. 161; 431. A. 207; 39 M. 634: 20 M. L 
T. 168; 31 M. L. J. 225: 14 A. L. J. 997; (1916) 2 M. W 
N. 188; 20 C. W. N. 1323; 18 Bom. L. R. 856; 24 O. L. J 
309; 4 L. W. 530 (P. ©. 

(4) 82 Ind. Cas. 962: 51 I. A. 381; 1 O. W. N. 640; 47° 
M. L. J. 824; (1925) A. I. R. (P. O) 247; 10 O. & A. Lr 
R. 1105; 40 C. L. J. 461; 46 A. 831; 23 A. L. J. 168; 27, 
Bom. L. R. 130: L. R. 6 A. (P. C.) 1; 29 O. W. N. 606; 21 
L, W. 295 (P. CO), 
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nate Judgesin the suit of Durga Prasad 
states first the ground of the claim in these 
terms: “The plaintiff (Durga Prasad) is. 
one of the reversioners to Narindra Bahadur 
and Wazir Chand and as such his interests. 
to the said property will suffer ifthe Will is. 
allowed to stand, and so he has instituted 
the present suit, seeking (among others) 
the following declaratory relief, viz., that 
the Will propounded isa forged document.” 
The. learned Judge then proceeds to deal 
with the objection, viz., Durga Prasad’s -in- 
competency. Reference to the pedigree 
would show that the persons standing 
nearest in degree to Narindra Bahadur were 
at the time Chandika Prasad and Durga 
Prasad. The learned Subordinate Judge, 
therefore, says in his judgment: “The sale 
deed by Chandika Prasad in favour of the 
plaintiff (Durga Prasad) is evidence suff- 
cient to show that heis unable to sue for 
want of funds, and, so the plaintif is 
entitled to sue.” 

This finding was never, so far as their 
Lordships can see, impugned in the Judi- 
cial Commissioner’s Court or before this 
Board. . 

Mata Prasad, the plaintiff in the present 
suit, is a remote sapinda of Narindra Baha- 
dur. He was in existence at the time when 
Raja Durga Prasad brought his action. He 
was aware, as his brother Kesho Prasad 
swears, of the institution of the suit. There 
is nothing to show that the litigation be- 
tween Raja Durga Prasad and Jagrani Kuar 
was collusive or vitiated by fraud or laches 
on the part of Durga Prasad in conducting 
the suit or in asserting his reversionary 
right. Nothing of the kind is proved or 
even alleged. $ 

The Subordinate Judge dismissed Durga 
Prasad’s “claim for a declaration of the 
forgery of the Will.” But he declared it 
to be invalid and inoperative in respect of 
certain bequests in favour of the defend- 
ants other than Jagrani Kuar. On appeal 
to the Judicial Commissioner’s Court, the 
decree of the Subordinate Judge affirming 
the due execution of the Will by Narindra 
Bhadur was reversed, but it was restored 
by this Board on the 3rd December 1918, 
which found the Will to have been duly 
executed by the defendant's husband with 
the power of adoption. 

On a review ofall the facts, their Lord- 
ships are of opinion in concurrence with 
the learned Judges of the Appellate Court, 
that: the suit by Durga Prasad against 
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Jagrani Kuar for a declaration that the 
Will of Narindra Bahadur was false and 
fabricated, was brought by him in hbis 
capacity of the presumptive reversioner, 
and as such the decision in that suit binds 
the plaintiff, Mata Prasad. His claim as 
regards the Kheri estate is clearly barred, 


Assuming that theclaim as to the Bara- 
gawn estate inthe Hardoi District is not 
so barred, the question of the plaintiff's 
title to this property has to be considered 
from a different point. He contends, in 
the first place, that, even if the Will of 1869, 
was invalid for want of proper registration, 
he could fall back upon the Will of 1860, to 
which, reference is made in the document 
of 1869. Beyond this there is absolutely no 
evidence of the fact that Fateh Chand. had 


. made any bequest to Wazir Chand in 1860, 


Reference has been made to a number of 
documents called wajib-ul-arz, but they 
are not statements by Fateh Chand himself, 
They contain statements by some of his 
agents, all of whom speak of the mode of 
descent customary in the family. The 
Hardoi estate granted to Fateh Chand was 
placed in List II. This list includes the 
talugkdars, whose estates, according to the 
custom of the family, on or before the 13th 
February, 1856, ordinarily devolved upona 
single heir. The purport of the statements 
contained in the wajib-ul-arz simply refer- 


‘red to the fact that the particular estate 


which was held by Wazir Chand was 
descendable toa single heir and nothing 
more, Whether it was descendable to a 
single heir or not, the bequest being invalid 
owing to want of registration, left the pro- 
perty open and out of Act Iof 1869. It 
was conceded in the Appellate Court that 
unless the plaintiff could show that the 
property came back under Act I of 1869 by 
virtue of the provisions of Act III of 1910 
the plaintiff had no right to the property. 
Section 13 of Act Iof 1869 is in these 
terms: — 

“No talugdar or grantee, and no heir or 
legatee of a taluqdar or grantee, shall have 
power to give or bequeath his estate, or any 
portion thereof or any interest therein to 
any person not being either 


(1) a person who under the provisions of 
this Act or under the ordinary law to 
which persons of the donor's or testator's 
tribe and religion are subject would have, 
succeeded to such estate or toa portion’ 
thereof or to an interest therein, if such 
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ialuqdar or grantee, heir, or legatee had 
died intestate, or 

(2) a younger son of the taluqdar or 
grantee heir or legatee, in case the name 
of such taluqdar or grantee appears in the 
third or the fifth of the lists mentioned in 
section eight, 

except by an instrument of gift or a Will 
executed and attested not less than three 
. months before the death of the donor or 
testator, in manner herein provided in the 
case of a gift or Will, as the case may 
be, and registered within one month from 
the, date of its execution.” 

The amendment which was made by Act 
IM of 1910, called the Oudh Estates (Amend- 
ment) Act of 1910, s. 6, runs thus:— 

“6 After s. 13 of the said Act, the follow- 
ing séction shall be inserted, namely :— 

'13-A. No taluqdar or grantee, and no heir 
or legatee of a talugdar or grantee, and no 
transferee referred to in s. 14, and no heir 
or -legatee of such transferee, shall have 
power to bequeath his estate, or any portion 
thereof or any interest therein— 

(1) (a) to a person who would have succeed- 
ed to such estate, portion or interest under 
the provisions of this Act applicable to such 
estate, had the person so bequeathing died 
intestate as to his estate, at the time when 
the bequest took effect, 

(b) to his daughter, 

(c) to a-son of his daughter, or 

(d) to a younger son, 
except bya Will duly executed and attested; 

(2) to a person who might, in the absence 
of other heirs; have succeeded to such 
estate, portion or interest under the provi- 
sions.of this Act applicable to such estate, 
had the .person so bequeathing died 
intestate as to his estate, at the time 
when the bequest took effect, except by 
a ‘Will duly executed.and attested not 
less than three months before the death 
of the testator and presented for .registra- 
tion within one month fromthe date ofits 
execution and registered ; 

(3) to any person other than a person 
mentioned in cls. (1) and (2), except by 
a Will duly executed and attested not less 
than three months before the death of 
the testator and registered according to 
the law for the time being in force relating 
to the registration of assurances, but pre- 
‘sented for such registration within one 
month from the date of its execution.” 

As the learned Judges of the Judicial Com- 
missioner's:Court point out, that section is 
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not retrospective and does. not vafidate-a be--' 
quest which had already failed. {t would be : 
anomslous, to say the least, to suppose that ' 


-the Legislature intended by Act ILI of 1910 ` 


to revive rights that had disappeared in - 
consequence of the failure of the bequest - 
in 1869 when other rights had been created ` 
in the meantime. 

Section 21 of Act III of 1910 shows clearly ' 
that nothing in that Act has the effect which - 
is contended for by the plaintiff. Section 21 
says:— 

Unless there is something repugnant in the ' 
saving clause, subject or context 

(a) section 2, sub-s. (1) of this Act, with 
the exception of— 

(îi) clause (b) ‘of the 
word “estate”; : 

(ii) the words “aormother” in the defini- ' 
tion of the word “heir”; 
d 


and. 

(b) sections 3, 4, 7 and 8 of this Act, 
shall operate retrospectively; but nothing: 
contained in the said sections shall affect 
suits pending at the commencement of this 
Act, or shall be deemed to-vest in or confer: 
upon any person any right or title to 
any estate, or any portion thereof, or 
any interest therein, which is, at the com- 
mencement of this Act, vested in any other: 
person who would have been entitled to 
retain the same if this Act had not -been’ . 
passed; and the right or title of such other 
person shall not be affected by anything’ 
contained in the said sections.” 

In their Lordships’ opinion the contention 
that on the passing -of Act IH of 1910 the: 
Baragawn estate became once more subject: 
to Act Iof 1869 has no substance. With’ 
the failure of the bequest the ‘property 
passed out of the Act and became subject 
to the Hindu Law, 

But it is urged that the compromise be- 
tween Narindra Bahadur and:Chandra Kuar: 
was invalid, inasmuch as the widow had no: 
right to make an assertion that the estate. 
was subject to Act Iof 1869 when it was 
not so. The compromise between Narindra: 
Bahadur and Chandra Kuar-bears date the: 
25th November 1899. Paragraph 1 ‘recites : 

“That’Chandra Kuar admits‘that the pro- 
perties in dispute are taluqdari properties, 
and succession to them will be governed by 
Act I of 1869 and Kuar Narindra Bahadur: 
is entitled to hold the sameas lawful-heir . 
of Raja Wazir Chand.” i 

By para. 2 Kuar Narindra Bahadur agreed: 
inter alia to Rani Chandra Kunwar remain-: 


definition of the 
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ingin poagession of the properties in ques- 
tion. l 
By para. 3 he further agreed that he shall 


not -by any deed or Will alienate the said - 


. immoveable property or his rights init as 
long as the said Rani Sahiba remains alive, 
- but if he does so that alienation shall be 
null and void. 

It is contended that Chandra Kuar had 
no right to enter into the compromise. 
Their Lordships are of opinion that the 
learned Judges of the Appellate Oourt in 
India are right in regarding it as a family 
settlement which was “prudent and reason- 
able” under the circumstances, to use the 
language of Lord Phillimore in the case of 
Ramsumran Prasad v. Shyam Kumari (5). 

Narindra Bahadur’s suit had been decided 
in-his favour by the Subordinate Judge. 
On the appeal the Judicial Commissioners 
had reversed his judgment and remanded 
the case for the consideration of the second 
part of the claim. The matter was still 
open to another appeal. Under those cir- 
cumstances, in order to avoid a long litiga- 
tion and the creation of further burden on 
the family property, Chandra Kuar entered 
into a compromise acknowledging Narindra 
Bahadur's right to the inheritance after her 
death, he on hisside binding himself not 
to alienate the property during her lifetime. 
As stated already, the settlement arrived 
at between the parties appears to their Lord- 
ships to have been both prudent and reason- 
able in the cireumstances of the case, and 
the plaintiff has no right to question it now. 

Narindra Bahadur was, in their Lord- 
ships’ opinion, the nearest agnate of Wazir 
Chand, and if the property was subject to 
the provisions of the Hindu Law, as their 
Lordships find, whether he was joint or 
_ separate from Wazir Chand, he was entitled 
to the property on the death of his widow. 
Ths compromise, in fact, gave effect to this 
rule of the Hindu Law. The acknowledg- 
mentof the widow that the property was 
subject to Act I of 1:69 would not affect 
the rights of the parties on the basis of 
the law governing the succession. 

The adoption of Nageshwar by Jagrani 
Kuar, although it took place in 1914, takes 
effect from the death of the father, to whom 
he is adopted, and, therefore, there was no 


(5) 69 Ind. Oas. 71; 441. A. 342; 31 M. L. T. 200; 3 
P. L. T. 749; (1922) A. I. R. (P. ©.) 356; 1 Pat. 741; 16 
. L. W. 956; 21 A. L. J.18;90. & A. L. R. 175; 27 0. W. 
N. 269; 37 C. L. J. 356; 44 M. L.J. 751: 25 Bom. L. R. 
634 (P. C,). 
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intervening time during which it could be 
said that the property was not held by any- 
one. It may he noted here that both the 
Courts in India have negatived the plaint- 
iff's allegation of the allegation contained 
in paras. 12and 13 of his plaint. 

In view of the peculiar course adopted hy 
the Subordinate Judge in dealing with this 
case, and in order to prevent other Courts 
in India from falling into the same error, 
their Lordships think it desirable to point 
out that it is not open to the Courts in 
India to question any principle enunciated 


. by this Board, although they have a right 


of examining the facts of any case before 
them to see whether and how far the princi- 
ple on which stress is laid applies to the 
facts of the particular case. Nor is it, open 
to them, whether on account of “judicial 
dignity” or otherwise, to question its deci- 
sion on any particular issue of fact. Any 
application for review of judgment on 
grounds permissible by law only lies to the 
Judicial Committee. 

With these remarks their Lordships desire 
to express their entire concurrence with the 
judgment of the Judicial Commissioner's 
Court. They will accordingly humbly 
the plaintiff's 
appeal should be dismissed with costs. 

Z. K. Appeal dismissed. 


Solicitors for the Appellants:—The Solici- 
tor, India Office. 

Solicitors for the Respondents:—Messrs. 
T. L. Wilson & Co. 
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Limitation Act (IX of 1908), Seh. I, Arts. 134, 144 
Permanent lease of temple property-—Suit by suceesd- 
ing trustee—Avticle applicable---Starting point of 
limitation --Madras Estates Land Act il of 1905) 
s. 26—“Bringing into cultivation”, meaning uf Land 
lying fallow, whether “waste lanl”, ` 

The expression “brieging into cultivation” ing, 28 
Madras Estates Land Act, means cultivating land 
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which had not previously been cultivated or at any 
rate had not been cultivated for a long period. The 
mere fact that land has been fallow for some years 
cannot constitute it as “waste land” within the meaning 
of that section. [p. 378, col. 2.] 

A manager or trustee ofa Hindu temple isnot “a 
trustee to whom property has been conveyed in trust” 
within the meaning of Art. 134 of Sch. I to the Limita- 
tion Act. [p. 378, col. 2; p. 379, col. 1.) 

A suit by a trustee of a Hindu temple to set aside 
a permanent lease of trust property by a preceding 
trustee is governed by Art. 144 of Sch. 1 to the 
Limitation Act and the period of limitation runs not 
from the date of the permanent lease but from the 
date of the accession of the plaintiff trustee to his 
office. [p. 379, col. 1.) 

Mahomed v. Ganapati, 13 M. 277; 4 Ind. Dee, (N. s.) 
905, Sathianama Bharati v. Saravanabagi Ammal, 18 
M. 266; 4 M. L. J. 223; 6 Ind. Dec. (n.s.) 535 and Vidya 
Varuthi Thirtha Swamigal v. Balusami Ayyar, 65 Ind. 
Cas. 161; 44 M. 831; (1921) M. W. N. 449;41 M. L. d. 
346; 3 U. P. L. R. (P. C.) 62; 15 L. W.78; 30 M. L. 
T.66; 3P, L. T. 245; 48 I. A. 302; 26 O. W.N. 537; 24 
Bom. L. R. 629; 20 A. L. J. 497; (1922) A.I. R. (P. 0) 
123 (P. C.), relied on. f 

Second appeal against a decree of the 
District Judge, Ramnad at Madura, dated 
the 27th August 1923, in A. S. No. 853 
of 1921, preferred against that-of the 
Court of the Special Deputy Collector, 
Manamadura, dated the 26th July 1921, 
in Summary Suit No. 185 of 1918. . 

Mr. T. L. Venkatarama Atyar, for the 
Appellant. l . 

Mr. Rajah Aiyar, for the Respondent. 

JSUDGMENT.—The plaintiff in this 
case is the manager :of the Piranmalai 
Devasthanam and he sues to recover rent 
in respect of certain lands belonging to 
the Devasthanam which were granted on 
a permanent lease at a favourable rent by 
one of his predecessors. The lower Appel- 
late Court has held that the suit is barred 


by limitation because the starting point . 


of limitation under Art. 134 is the date 
of the transfer which in the present case 
was, more than 12 years before suit. He 
has come ‘to thisconclusion on the ground 
that the lease was void ab initio as the 
trustee of the Devasthanam had no right 
to grant a permanent lease of the trust 
properties and that, therefore, the period 
started from the date of the lease. The 
appeal was also opposed by the respondent 
on the ground that the lease was justif- 
able under s. 26 of the Estates Land Act, 
that is to say, because it was a lease 
granted for the purpose of bringing waste 
land into cultivation. | Although the lease 
recites that this land was overgrown, that 
the irrigation source was out of repair 
and that the land was uneven, it does not 


appear that the land was waste land within . 
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the meaning of s. 26.- I. agree gvith the 
District Judge that “bringing info cultiva- 
tion” means cultivating land which had 
not previously been cultivated or at any 
rate had not been cultivated for a ‘long 
period. The mere fact that land has been 
fallow for one, two or even for four years 
cannot constitute it as waste land within 
the meaning of that section. Otherwise 
land lying fallow for even one year would 
come within the definition. ' 

“The main question'is whether the suit 
is barred by limitation. The lower Appel- | 


- late Court has held’ that the permanent 


lease’ being invalid must be deemed to 
have been invalid from the date’ of the 
alienation and that, therefore, the limitation . 
period must be calculated from that date, 
the possession of the lessee beingtadverse 
from: that date, In this’ conclusion I think 
the District Judge-is clearly wrong. The 
point was decided’ in Mahomed v. Gana- 
pati (1), in a case precisely analogous to 
the present and it was there held that 
the period of limitation ran not from the 
date of the permanent lease but from the 
date of the accession of the plaintiff 
trustee to his office. This was followed 
in Sathianama Bharati v. Saravanabagi 
Ammal (2). In Vidya Varuthi Thirtha 
Swamigal v. Balusami Ayyar (3) the same 
point was decided with reference to a Mutt 
and Madadhipathi or Pandarasannadhi of 
that Mutt. Although in that case the 
religious institution .in question was a 
Mutt a perusal of the judgment shows 
eléarly that their’ Lordships draw no dis- 
tinction between a Mutt as such and other 
Hindu religious institutions. The two 
cases, I have cited above, are referred to 
in their Lordships’ judgment and referred 
to with approval. The basis of the de- 
cision is that ordinarily trust property 
belonging to Hindu Religious institutions 
is not vested in the so-called trustee who 
is not in the position of an express trustee 
as understood in English Law. As the 
property does not vest in him, Art. 134 of 
the Limitation Act is not applicable 
because the property has not been con- 
veyed-or bequeathed in trust’and after- 


(1) 18 M. 277; 4 Ind. Dec. (x. s.) 905. 
(2) 18 M. 266; 4 M. L. J.223; 6 Ind. Dee. (x. 8.) 
5 


535. ; 
(3) 65 Ind. Cas. 161; 44 M, 831; (1921) M. W.N. 


“44g; 41 M. L. J. 346; 3 U.P. L. R.(P. C0.) 62; 15 L.’ 


W. 78; 30 M. L. T. 68; 3 P. L. T. 245: 48 I A. 302; 26 
C. W.N. 537: 2L Bom. L.R. 629; 20 A.L. J, 497; 
(1922) A. L R. (P. O.) 123 (P. C.). 
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` wards tignsferred by the trustee, as the 
manager of the institution is not atrustee 
within the meaning of the Article. That 
is the view taken by their Lordships, is, 
1 think, clear from the passage in the 
judgment at page 847*: “From the above 
review of the general law relating to Hindu 
and Muhammadan pious institutions, it 
would prima facie follow that an aliena- 
tion by a manager or superior, by what- 
ever name called, cannot be treated as 
the act of a ‘trustee’ to whom property 
has been ‘conveyed in trust’ and who by 
virtue thereof has the capacity vested in 
him: which is possessed by a ‘trustee’ in 
the English Law.” 

For the respondent it is urged that Vidya 
Varuthi Thirtha Swamigal v. Balusami 
Ayyar (8) does not apply to the present 
case but he is not able to point out any 
principle on which a distinction can be 
drawn. Reliance is placed on another case 
of the Privy Council in Subbaiya Panda- 
ram v. Muhammad Mustapha Mareayar 
(4), but that was a case of a specific trust, 
and consequently it was held that Art. 134 
was applicable. I am clearly of opinion 
that Art, 134 is not applicable to the present 
suit. 


It is then argued that under Art, 144, 
the suit would be barred, the contention 
being that from the date of the aliena- 
tion there was possession adverse to the 
idol:and consequently that after 12 years 
of such adverse possession the suit is 
barred. This is the view expressed in an 
obiter dictum in Ramrup Gir v, Lal Chand 


Marwari (5) and the proposition is sought . 


to be supported by Damodar Das v. Lakhan 
Das (6). The former case seems to be 
directly opposed to the Madras decisions 
and, therefore, I need not further consider 
it. As regards the case in Damodar Das 
v. Lakhan Das (6) the facts show that the 
dispute was between two ‘chelas or trustees 
and in so far as the idol was concerned 
it was not held that the idol had lost any 


(4) 74Ind. Cas. 492; 46M.751; 21A. D. J. 730; 
(1923) A 1. R. (P. CÀ 175; 45 M. D. J. 588: 25 Bom. L. 
R. 1275; 18 L. W. 903: (1924) AL W. N. 65: 28 ©. W. 
N. 493; 2 Pat, L. R. 104; 33 M. L. T. 285; 400. L. J. 20; 
50 I. A. 295 (P. ©). 

(5) 67 Ind. Cas. 491; 1Pat. 475; 3 P. L. T. 332; 
(1922) A. I. R. (Pat) 243. 

(6) 7 Ind. Cas. 240: 37 0.885; 14 O. W. N 889; 12 C. 
L. J. 110; (1910) M. W. N. 303; 7 A. L. J. 791; 8M. D. 
x 145; 20 M. L. J. 621; 12 Bom. L. R. 632; STT. A. 147 
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rights in the property. The question de- 
cided was that one particular chela had 


by adverse possession acquired a right of 


management as against the representative 
of another chela. That is not the point 
here. The point has been dealt with in 
Jagadindra Nath Roy v, Hemania Kumari 
Debi (7). In that case property bélonging to 
an idol had been alienated and the aliena- 
tion occurred during the minority of the 
trustee. The contention raised there was 
that this minority of the plaintiff wes of 
no avail, inasmuch as time had begun to 
run as against the idol. This contention 
was negatived by their Lordships on the 
ground that the idol had no power to hiing 
a suit except through the trustee. Ceon- 
sequently there could be no question of 
a suit being barred inasmuch as it eculd 
not have been brought at an earlier date, 
There is, therefore, no reason why, even 
if Art. 144 is applied, the decision in 
Mahomed v. Ganapati (1) should not apply. 
Following that decision I must reverse the 
decree of the District Judge and restore 
the decree of the Deputy Collector with 
costs, throughout. 


v. N. V. Appeal allowed, 


(7) 32 C. 129; 8 O. W. N. 809: 6 Bom. L. R. 765: 1 
À. L.J. 585; 311. A, 208; 8 Sar. P, C, J. 698 (P. Co. 
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LAHORE HIGH COURT. 
Civiz REVISION No. 492 or 1923. 
| January 18, 1924. 

Present :—Mr. Justice Moti Sagar. 

Tue Firm GURDITTA SHAH-HARI 
CHAND tHrovca MOOL RAJ axb JAGAN 
NATH—PLAINTIFFS— PETITIONERS 
versus 
RAM LAL—DEFENDANT—-RESPONDENT. 

Civil Procedure Code (Act V of 1808), s. 115-- Reri- 
sion —Hrror of law. 

A mere error of law is not necessarily an illegality 
and is not an exercise by a Court of a jurisdiction net 
vested in it by law so as to entitle the person aggrieved 
to apply for revision. 

Petition for revision of a decree of the 
Senior Subordinate Judge, Jhelum, dated 
the Sth March 1923. 

Dr. Nand Lal, for the Petitioners. 

Mr. Nanak Chand, for the Respondent. 

JUDGMENT.—The sole question for 
determination in this case is whether the 
transaction in dispute was of a wagering 
nature. The learned Senior Subordinate 
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Judge has held on the authority of.Doshi 
Talakshi v. Shah Ujamsi Velsi (1), that the 
transaction was of a wagering nature, and 
that it could not, therefore, form the basis 
ofasuit. The plaintiff has come up fora 
revision to this Court and it has been 
urged on his behalf that the authority 
relied on was not applicable and that the 
judgment of the learned Senior Subordinate 
Judge was erroneous. 

A preliminary objection is taken on 
behalf of the respondent that the order 
passed by the learned Judge of the Court 
below is not illegal, and that a revision on 
a mere error of law is not competent. A 
large number of authorities have been cited 
which fully support the respondent's con- 
tention, and it is now well-settled that a 
mere error of law is not necessarily an 
illegality and is not an exercise by a Court 
of a jurisdiction not vested in it by law so 
ag to entitle the person aggrieved to apply 
for revision. The preliminary objection 
prevails and I dismiss the petition. [make 
no order as to costs. 

Z. K. Revision rejected. 
(1) 24 B. 227; 1 Bom. L. R. 786; 12 Ind. Dec. (N. 5) 688. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 
2249 oF 1922. 

June 23, 1925. 

Present :—Mr. Justice Pearson 
and Mr. Justice .Chakravarti. 
Sreemati Chowdhury MAHESWARI DEI 
— PLAINTIFF—APPELLANT 
versus 
GAURHARI MAITY—Derenpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11—Land- 
lord and tenant—Ex parte decree for rent, whether 
operates as res judicata as to rate of rent. 

An ex parte decree isas much binding upon a 
defendant as any other decree is. The mere absence 
of a party does not affect the binding force of such a 
decree. [p. 383, col. 1.1 > f 

The decision in a previous rent suit whether 
ex parte or inter parties, operates as res judicata in 
a subsequent suit for rent even for a different period, 
if it decides any question which arises in the suit or 
if it omits to decide any question which should have 
been. decided, if objection were taken by a party. [p. 
383, col. 2.] f 

It is, however, always open to the defendant ina 
subsequent suit for rent to show that there has been 
subsequent variation in the rate of rent from that 
on the basis of which a previous suit was decreed. [p. 
384, col. 2.) - 

(Case-law discussed.) 


MAHESWAR1 DEI V, GAURHARI MATTY. 


[91 I'O. 1925] 


Appeal against a decree of fhe Addi- 
tional District Judge, Second Cofirt, Midna- 
pur, dated the 12th June 1922, modifying 
that of the Munsif, Danton, District Midna- 
pur, dated the 24th August 1921. 


Babu Bepin Chandra Basu, for the Appel- 
lant.’ 

Mr. Bepin Chandra Mallik and Babu 
Kusha Prasun Chatterjee, for the Respond- 
ent. 


JUDGMENT.—This isan appeal by 
the plaintiff and arises out of a suit brought 
for recovery of arrears of rent. The main 
question which arises for decision is what 
is the effect of certain ex parte rent-decrees 
obtained by the plaintiff against a tenant 
who held the land before the defendant 
purchased the tenancy in execution of a 
decree for rent obtained by the plaintiff, 
the landlord against the previous tenant. 
The facts as stated by the plaintiff appear 
to bethese. One Annapurna held the lands 
in suitasa raiyat with right of occupancy 
under the plaintiff at a rent of Rs. 10-6 
annas per year for 8 bighas and odd of land. 
That Annapurna sold the holding to one 
Bhagirath in the year 1906, but Annapurna 
continued to bethe recorded tenant at the 
time when a suit for arrears of rent was 
brought and decreed ex parte against her in 
1908. This decree, itappears, was for rent 
for a number of years and the rate of rent 
claimed was Rs. 10-6 annasa year. This de- 
cree was satisfied. On the 30th August 1911 
the plaintiff obtained another decree for 
rent for a number of years against Anna- 
purna at thesame rate of rent and put the 
holding to sale advertising the same as 
bearing a rental of Rs. 10-6 annas a year. 
The holding was sold on the 15th December 
1911 and the present defendant purchased 
the same and obtained the usual sale-certi- 
ficate. In the sale-certificate the rent of the 
holding was stated to be Rs. 106 annas a 
year. The plaintiff then brought the pre- 
sent suit for rent forthe years 1322 to 1325, 
claiming rent at the rate of Rs. 10-6 annas 
per annum for the same area. 

The defence of the defendant was that 
the rent payable for the holding was Rs, 
5-1 anna a year and not Rs. 10-6 annas as 
claimed by the plaintiff. 

The plaintiff amongst other evidence 
relied upon the ex parte decree passed in 
the year 1908 and also the decree passed 
in the year 1911 in execution of which the. 
defendant purchased the holding. The de- 


‘ 
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fendant, An the other hand, relied upon an 
entry in the Record of Rights published in 
the year 1917, in which the rent was record- 
ed at the rate of Rs. 5-1 anna. Defendant 
further contended that the ex parte decrees 
relied upon by the plaintiff were not admis- 
sible in evidence, at any rate they were not 
binding against him as res judicata. 

The Court of first instance decreed the 
suit of the plaintiff and held that the rent 
payable was Rs. 10-6 annas a year, There 
was anappeal against that decree by ‘the 
defendant and the Court below remanded 
the case for a fresh trial specially on the 


` ground that the statement in the sale-certi- 


ficate did not operate as an estoppel against 
the defendant. The learned Munsif after 
this remand came to the same conclusion as 
he had arrived at before and gave a decree 
to the plaintiff at the rate claimed. Against 
this decree the defendant again appealed 
and the lower Appellate Court has reversed 
the decree made by the Munsif and given a 
decree at the rateof Rs. 5-1 annaas alleged 
by the defendant. The lower Appellate Court 
pointed out that the entry in the sale-certi- 
ficate, as has already been held, was-not con- 
clusive against the defendant. The learned 
Subordinate Judge further held that the 
ex parte decrees did not operate as res 
judicata, nor did they furnish ‘any evidence 
as to the rate of rent payable by the defend- 
ant. Against this decree the plaintilf pre- 
ferred this second appeal and the main 
question which I have already stated is as 
to the effect of the ex parte rent-decrees 
in the present case. It’appears that there 
is a good deal of divergence of opinion in 
this Court as to the effect of ex parte rent- 
decrees in a subsequent trial for the re- 
covery of rent against the defendant or his 
successor-in-interest. It would serve no 
useful purpose to discuss the numerous cases 
in which the question arose and divergent 
views were entertained. by the Court. The 
first case that I wish to refer to is the Full 
Bench case of Maharajah Beer Chunder 
Manick Bahadoor v. Ram Kishen Shaw (1), 
in which Sir Richard Couch in delivering 
the judgment of the Full Bench in ashort 
judgment which he delivered, stated the law 
as follows: “We are of opinion that the 
decree is admissible in evidence. The ques- 
tion ofits value, when admitted, is to be de- 
termined by the lower Courts. The defend- 
ant has allegéd that it was obtained fraudu- 


G) 23 W R. 128; 14 B, L. R. 370. 
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lently. It does not appear that: he gave any 

evidence of this, and it will be for the 
Court to say whether there is any evidence 
in support of that allegation”. It should 
be pointed out that in that case the plaintiff 
claimed rent for the year 1279 and relied 
upon an ex parte decree obtained for the 
rent of 1278 and the question arose as to 
whether that decree was admissible in evi- 
dence in proof of the rate of rent payable by 
the defendant. This ex parte decree, it 
further appears, was not executed. This 
judgment of the Full Bench clearly laid 
down that an ex parte decree was admis- 
sible in proof of the rate of rent payable 
by the defendant and that the value 
decree would depend upon the 
circumstances of the particular case. The 
binding effect of the decree would depend 
upon as to what it really decided. This 
Full Bench decision was relied upon by Sir 
Richard Garth in the case of Bir Chunder 
Manickya v. Hurish Chunder Dass (2), the 
same case which was remanded by this 
Court by their judgment in the Full Bench 
case to which I have already referred. The 
case came on before Mr. Justice Ainslie who 
was also a party to the Full Bench case 
and he held that the ex parte decree was of 
no value, because the question as to the 
rate of rent was decided without enter- 
ing into any discussion thereof. There was 
an appeal under cl. 15 of the Letters 
Patent, and Sir Richard Garth in delivering 
the judgment of the Appellate Court quoted 
the words of Sir Richard Couch to which L 
have already referred, and Sir Richard 
Garth stated the effect of the judgment of 
the Full Bench to be this: “That an cx 
parte decree is prima facie for purposes of 
evidence as good as any other decree, and as 
binding between the parties upon the mat- 
ter decided by it. But, that if the defendant 
could show, as he said he was prepared to 
do, that the former decree was obtained 

by fraud, or that it was irregular, or con- 
trary to natural justice, or the like’. The 
learned Chief Justice later on in the judg- 
ment stated the law in these words: “The 
Judge pronounced the decree to be of no 

value as evidence, merely becauseit had not 

been contested by the defendant. In this 

we consider he was quite wrong: a decree 

obtained ex parte is in the absence of fraud 

or irregularity, as binding, for all purposes, 

as a decree of a contested suit. If it were 


(2) 3 O. 383, 10. L. R. 385; 2 Ind. Jur. 913; 1 Ind, 
Dec, (x, 8.) 830, 
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not so, a defendant inarent suit might, 
always by not appearing, and allowing the 
judgment to pass against him without re- 
sistance, prevent the plaintiff from ever 
obtaining a definite judgment as to what 
is the proper amount ofrent due from him 
to his landlord. 

“If a defendant does not. think it 
worthwhile to contest the suit but allows 
- the plaintiff's evidence, and the judgment 
passed upon it, to go unquestioned, he has 
no right afterwards to dispute the correct- 
ness or the value of the judgment, merely 
because he chose to absent himself from 
the trial. 


“Of course if any fresh circumstances . 


had arisen since the former decree was 
made, which would justify on the one hand 
an abatement, or on the other hand an 
enhancement, of the rent decreed in a former 
suit, the Court would be bound to take 
such circumstances into consideration.” ` 

Sir Richard Garth finally decided this 
case onthe ground of res judicata and on 
the principle of the case of Nobo Doorga 
Dossee v. Foyzbux Choudhry (3) and that 
case lays down that “Even assuming that 
the judgment in the former suit were not 
binding between the parties as an actual 
estoppel, it would afford such cogent evi- 
dence between them upon the point, that 
the Judge in this suit (in the absence of 
some entirely fresh materials) would be per- 
fectly right in acting upon it”. 

The Full Bench case as explaind by Sir 
Richard Garth laid down that the decree was 
admissible in evidence and would be bind- 
ing only. as to the question which it really 
decided in passing the decree. The determin- 
ation of the question as to what was decided 
must depend upon the circumstances ofeach 
case and the value of the decree as evi- 
dence would depend upon that question. 
It would appear that the matter had been 
settled by the decision of the Full Bench 
and the subsequent judgment of Sir Richard 
Garth’s explaining what the Full Bench 
had really decided. But unfortunately it was 

` not so. The controversy again broke outand 
the question was referred to the Fall Court 
in the case of Modhusudun Shaha Mundul 
v. Brae (4) in which the Referring Court 
divided the questions which were referred 
under four different heads. Firstly, whe- 
ther an ex parte decree for arrears of rent 
operates so as torender the question of the 


(3) 10. 202; 24 W. R. 403; 1 Ind. Dec. (N. s.) 129 . 
(4) 46.0. 800; 8 Ind, Dec, (x, s.) 197, 
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rate of rent res judicata between tfe parties; 
secondly, whether it so operates, 1f the rate’ 
of rent alleged by the plaintiff is recited in 
the decree without any express declaration 
that the rate of rent so alleged has been prov- 
ed ; thirdly, whether it so operates, if the 
rate of rent alleged is expressly declared by 
the decree to have been proved; and, fourthly, 
whether an ex parte decree operates so as 
to render any question decided, by the 
decree res judicata in the absence of proof 
that such decree was executed. Before I 
discuss the effect of the judgment of the 
Full Court, I should like to point out at the 


‘outset that the previous decrees relied on 


by the plaintiff as res judicata in that case 
were ex parte decrees made by the Deputy 
Collectors and not by the Civil Courts. 
Those decrees were for very small sums not 
amounting even to one year’s rent. The 
conflict of decisions to which reference was 
made was of decisions and decrees of Civil 
Courts. The Full Court after pointing out 
that Sir Richard Garth in his final judg- 
ment of the case referred to the Full Bench, 

had held that the decree was res judicata ` 
between the parties. It should be remem 
bered that Sir Richard Garth was well 
aware that the Full Bench had only decided 
that the decree was admissible in evidence 
and its value would depend upon the cir- 
cumstances of each case and his observa- 
tions must be read as deciding the question 
as to the value to be attached to the ex 
parte decree relied upon in that case and 
notasa general proposition. The learned 
Chief Justice pointed out in that case that 
the defendant had failed to show that the 
decree was obtained by fraud, and further 
pointed out that the defendant brought 
forward only materials consisting of the 
evidence which the defendant might and 
could have brought forward if he had so 
pleased in the former suit and for which he 
offered no excuse for not producing on that 
oceasion. As I have already stated four 
questions were referred to the Full Court, | 
and in the order of reference it was pointed 
out that the third question did not, strictly 
speaking, arise in that case. Therefore, 
with all deference due to the learned Judges 
I should not be guilty of any disrespect, 
if I point out that any decision on that 
point would not be strictly a decision which 
would bs binding as overruling the decision 
of the Fall Bench, although as an ex- 
pression of opinion by ths Full Court, it 
is entitled to the respect whioh is due to 
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such hie Vane TE The first question, 
it will appéar, was limited to the question 
as to whether the decree, with regard to 
- rate of rent, was res judicata between the 
parties. The second question was, what 
was the effect of a recital in the decree as 
to the rate of rent in the absence of any 
decision on that point. In answering these 
questions the Full Courtbased their decision 
upon the ground that it is possible for the 
defendant in certain cases to show that the 
decree for the rent might have been sup- 
- ported onthe ground that the decree for the 
rent claimed could have been made with- 
out determining the rate of rent payable, 
and this appears clearly from the following 
passage: “Wethink this argument well- 
founded. We think that, if at the hearing of 
such a suit, the plaintiff were to prove that 
the amount claimed by him as rent was 
actually due, although he did not establish 


the rate named by him in his plaint, he - 


might nevertheless be entitled to a decree. 


That such a case might possibly arise is ` 


obvious. If it might, it follows that the 
statement of the rate of rent in the plaint 
is not necessarily an allegation so material 
that the determination of it in the affirma- 
tive is involved in the act of the Court 
in making a decree.” So far as the decreés 
which the Full Court had to consider, they 
were decrees, as I have stated, passed by a 


Deputy Collector, who had no jurisdiction | 


to make any declaration as to the future 
- rent payable and the decrees were not even 
for a year’s rent. All that their Lordships 
pointed out was that neither a recital in 
the decree of the rate alleged by the plaint- 
iff unless that question was decided, nor a 
declaration as to the rate of rent if no such 
declarations were prayed for in the plaint 
would operate so as tomake the matter res 
judicata in the absence of a decision on 
the point. It appears, therefore, clear 
that all that the Full Court decided was 
that the decrees in these cases did not 
operate as res judicata as to any’ question 
which was not shewn to have been decided. 
The Full Bench laid down the same law. 
The broad proposition laid down by Sir 
Richard Garth was that an ex parte. decree 
js as much binding upon the party as any 
other decree is; the mere absence of a party 
does not affect the binding force of such a 
decree, Thisis a proposition of law which 
was not dissented from by the Full Court 
aad has been followed in subsequent cases 
after the decision of the Full Court, Sir 
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Lawrence Jenkins in the case of Mahommad 
Gowhar Ali v. Samir-ud-din Sheikh (5) 
by quoting the decisionof the Judicial 
Committee in the case reported as Jug- 
godumba Dossee v. Tarakant Bannerjee (6) 
held that it is impossible to allow the 
appellant to take advantage of defendant's 
absence on that occasion to re-open any 
question which either was expressly de- 
cided or must be determined in a decree, 
The learned Chief Justice pointed out that 


| these observations apply equally to a suit 


as to an appeal. In the very recent case of 
Shib Chandra y. Lakhi Priya Guha (7), after 
considering numerous cases on the point 
Mr. Justice Suhrawardy and Mr. Justice 
Duval laid down as follows:—“It, therefore, 
follows that the decision in a previous suit 
for rent, whether ex parte or inter partes 
operates as res judicatu in a subsequent 
suit for rent, even for a different period, if 
it decides any question which arises in the 
suit or if it omits to decide any question 
which ought to have been decided, if 
objections were taken by a party”. Although 
the question for determination in this suit 
arose in a different form, the principle 
applies equally to a suit for rent as is indi- 
cated in a passage I have quoted above. 
The result of these decisions seems to me 
that the decree even though itis ex parie 
is as good and as binding between the 
parties as a contested decree. It has been 
held repeatedly that an ex parte decree for 
rent is conclusive upon the question as to 
the existence of the relationship of land- 
lord tenants between the parties at the time 
of the decree. See the case of Hiranmoy 
Kumar Saha v. Ramjan Ali Dewan (8). 
This view is based on the same principle 
as was laid down in the Full Bench case 
above referred to. 

There is no reason why the same prin- 
ciples should not apply to the decision in 
an ex parte decree as to what was the.rate 
of rent at which the decree was made. In 
a contested decree, express issues are 
raised on the pleadings of the parties or 
otherwise, but in an ex parte decree the 
Court must necessarily be taken to have 
decided questions which were necessary for 
supporting the decree made in the case 
and to that extent the decree mut be 


taken to have decided such questions, 
(5) 22 Ind. Qas. 383; 18 C. W. N. 33. 
(6y 6 C. L. R. 121; Bald. 212 (P. GO), 
(7) 85 Ind. Cas. 123; 29 C. W. N. 253; 40 QL. J 
597: (1925) A. I. R. (O0) 427. pen 
(8) 29 Ind, Oas. 694; 20 0. W. N. 43: 43 C. 170. 
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When a previous ex parte decree for rent 
of a previous year, or years, is put in evi- 
dence, authorities show that it is admissible 
in evidence. The questions, therefore, in 
each case must arise as to what effect should 

be given to such a decree, and that ques- 
` tion must be determined by the circum- 
stances of each case. The Full Court pointed 
out that there may be a case in which a 
- decree for rent may be explained to have 
been passed without determining what the 
rent payable for each year was. The ex parte 
decrees filed in the present case are, there- 
fore, admissible in evidence. 

Let us now examine the circumstances of 
this case and determine what. really was 
decided in making these decrees. The 


plaintiff claimed rents for several years and’ 


the aggregate was arrived at by adding 
rent at the rate of Rs. 10-6 annasa year. 
The decree, therefore, in that case could. 
not have been made unless the Court 
found that the rent payable for these years 
was at the rate of Rs. 10-6 annas a year 
and the calculation was made on that 
basis. The defendant in the present suit 
says that the rent was payable at the rate 
of Rs. 5-1 anna even in those years, as that 
was the rent payable by him in the year 
1888, as appears from the Road Cess Return 
relied upon by the defendant. If the de- 
fendant did appear in those rent suits, 


he might have avoided the decree passed ° 


ex parte against him only by proving that 
the rent was not Rs. 10-6 annas each 
year as was claimed, but Rs. 5-l-anna per 
year as alleged by the defendant. This 
issue was not expressly raised, because 
“the defendant did not appear. Ifhe did 
appear, it would have been his duty, if 
he wanted to avoid the decree, to raise 
that issue and prove it; and he now sesks 
to prove it by evidence which would have 


been available to him then. According to - 


the rules, which I have quoted, as laid 
down in the Full Bench case of Bir Chandra 
Manikya v. Haris Chandra Das (2) and 
subsequently laid down in the judgment 
of Sir Lawrerice Jenkins, the defendant 
cannot improve his position by merely 
absenting himself at the time of the trial 
of the previous suit. In the present case 
the defendant did not establish that the 
decrees were obtained by fraud, nor did 
the defendant establish that the decrees 
were or could: have been obtained, as 
was pointed out by the Full Court, with- 
out the determination of the question 
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as to what the rent payablefeach year 
was. As I have already pointéd out, the 
effect or the value of each ex parte decree 
must be determined with reference to the 
circumstances of each case. The present 
case, I have already indicated, is within 
the rule laid down by the Full Bench and 
also recently laid down by Mr. Justice 
Suhrawardy and Mr, Justice Duval. The 
limitations pointed out in the judgment of 
the Full Court do not apply to the present 
case. The defendant in the present case 
is trying todo now what he might and 
ought to have done when the previous ex 
parte decrees were passed. These decrees 
could not have been passed for the amounts 
decreed, if the defendant had appeared and 
proved, as he now intends to do, that the 
rent payable each year was at the reduced 
raie. I might point out that the lower 
Appellate Gout has held that the ex parte 
decree of 1908 does mention the rate of 
rent. I may also point out that the decree 
for rent for a particularly specified period 
cannot and doés not contain a declaration 
by implication what the future rent would 
be. It is always open to the defendant, 
as was pointed out by Sir Richard Garth, 
in the Full Bench decision, to show that 
there has been subsequent variation of the 
rent, In the absence of evidence of such 
variation, the Court of facts is entitled to 
find that the amount of rent payable per 
year was the same. at which the ea parte 
decree was passed. In the present case, 
all that the defendant stated was that the 
rent was all along payable at the rate of 
Rs. 5-1 anna and not at the rate of Rs. 10-6 
annas. .No variation of rent subsequent 
to the ex parte decree was set up, nor, as ` 
I have already stated, any attempt was 
made to show that the decrees were obtain- 
ed by fraud; the entry in the Record of 
Rights is thus shewn to be wrong. The 
result would be that in the absence of 
such evidence, the defendant will be bound 
to pay rent at the rate of Rs..10-6 annas. 
It would be unnecessary, therefore, to send. 
the case back for a determination of the 
question as tothe rate of rent payable by 
the defendant. We follow- the course 
adopted in the case of Bir Chandra Manikya 
v. Haris Chandra Das (2). 

The decree of the lower Appellate Court 
is set aside and that of the first Court is 
restored with costs in all Courts. 

M. B. 
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“MARRAS HIGH COURT. 
CRIMINAL APPEAL No:326 or 1924. 
“November 27, 1921. 
Present:—Mr. Justice Wallace-and 
"Mr: Justice Madhavan Nair. 
” Tug PUBLIC PROSECUTOR, MADRAS 
5 —APPELLANT 


“VeTSUs l 
KIMIDI ANNAM NAIDU AND OTHERS 
—AÅCCUSED RESPONDENTS. $ 


i _ Penal Code: (Act XLV of-1860), ss. 21, 858—P. W. D. 


ilascar, whether public. servant—Assault on public 
- servant. 
The:definition ofa, public servant in s.-21 of the 
` Penal Code includes every. officer in the service or pay 
of Government. [p 385, col. 2.] 
| A P..W.D. lascar who is carried on the regular 
‘establishment of-the: Department and whose general 
“duty is to carry out the orders of his superior officer, 
the local overseer and who in the course of his duties 
“is carrying out a function’of Government, namely, 
“the ‘distribution of water from- public channels, is a 
“public servant within s..21 of the.Penal Code. [ibid.] 
' Reg. v. Ramajirav Jivbajirav, 12 B. H. GO. R.I, 
Queen v. Nachimuttu, T M. 18; 1 Weir 27; 2 Ind. Dec. 
(x. 8) 598 and Nazamuddin v Queen-limpress, 28 O. 
`. 344; 4 C: W: N. 798, considered. 


‘Appeal under s.: 417-of the.Cr. P.. O., 
1898, against the.acquittal: of the aforesaid 
vaccused by the Stationary Sub-Magistrate, 


“.Palakonda,. in ©. C.. No. 348 of 1923 on» 


ahis file. 
Mr: J: C.,Adam,. Public Prosecutor, for 
‘athe Grown. 
“Mr. B. Jagannadha Doss, forthe Accused, 


 « SUDGMENT.—This is, an: appeal by 
*+Governmént:against. the acquittal ‘of five 
saceused persons. who were charged with 
offences under ss. 186.and 353.of the Indian 
-Penal. Code. . The .appeal as regards the 
«former.charge is not pressed, and we,are 
.concerned.only ‘with the: offence under s, 
358, Indian .Penal.Code. 

. The prosecution case was that P., W, No. 
,6; a P. W.D., lascar went to enforce an 
¿agreement regarding the distribution of 
water for irrigation. between the.two villages 
iGattam angalapuram..and ‘Chinnamangala- 
puram, which both ¿take water from’ the 
'Venkamma..channel;.that,.on a complaint 
ifrom-:Gattamangalapuram . people ‘that 
. Chinnamangalapuram .people had deprived 
„them. ‘of: their agreed .turn,. he. went. to 
open the sluices’ for Gattamangalapuram, 
|. but when. he went; and got,into thé channel 


. t0;epen.the‘.doors,. apparently the sluices. 


+ were plank sluices,:the accused, seb upon 
‘him.and:pushed: him. down into.the channel 
and threatened to-beat him and take away 
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„argued for the accused and 
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Stationary Sub-Magistrate of Palakondaand 
acquitted. The grounds of acquittal are 
first that a P. W. D. lascar is not: a public 
servant within the meaning of s. 353, 
Indian Penal Code;. secondly that, even it 


-he is, this lascar was not discharging the 
:duties of his office. at the time of the 
‘assault; and thirdly, that ‘the. Gattaman- 


galapuram people were not entitled to water 
that morning. The Public: Prosecutor 
chaHenges each of these three points. 

As to the first point we, think the lower 
Court is clearly-wrong. The definition of 
a public servant ins. 21 of the Indian 


“Penal Code, in which sense, of course, the 


words are used in s. 353, includes every 
officer in the service or pay of Government. 
A P. W: D. lascar, itis clear from G.O. 
No. 810 W, dated the 28th March 1893, is 
a person carried on the regular establish- 
ment of the P. .W. D, His, duties are 
various, he taking his orders generally from 
the local overseer. The accused contend 
that, even so, he is not- an -officer, and 
referred us to a case in Reg.. v: Ramajirav 
Jivbajirav \(1) which- restricts the meaning 
of: the. word . “officer” to a person: employed 
to exercise. to some extent a ` delegated 
function .of Government., But even that 
ruling extends the definition to one. whose 
duties are immediately auxiliary to those 


.of some .one armed. with authority from 


Government. The case reported in 
Queen v, Nachimutty,(2) does not help the 
accused, as that was a -case of a carter 
temporarily: employed:.-by the P. W. D. In 
Nazamuddin v, Queen-Empress.(3), a: Bench 
held that the dictum in. Reg. v. Ramajirav 
Jivbajiray (1), is too: narrow and that a 
salt, peon, whose duties-were not defined -but 
whose general duty was-to carry out. the 
orders .of his superior ‘officer, was: a public 
servant . If.then the lasear in the course of 
his duties.was -carrying out a function of 
Government, namely, the distribution of 
water from public irrigation channels—and 
we think he clearly was—undoubtedly he is 
Government for the purposes of that par- 


.ticular function and is, therefore, a “public 


servant”. 
_ The next. question is whether he was act- 
ing within,.thescope of his duties. It is 
apparent] 
accepted by the lower Court, that because 
(1) 12B. H.C. R. 1° 
(2) 7 M. 18; 1 Weir 27; 2 Ind. Dec. (S. a.) 598, 
(3) 28 C. 344; 4 @. WLN: 798, 
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there was an agreement between the vil- 
lagere as to the periods within which each 
should take water, therefore, it was no 
business of the lascar to see that this agree- 


ment was carried out; that is, the accused: 


pleaded that in effect, Government had 
handed over their duties in this matter to 
the villagers themselves. The lower Court 
“geems to base'this viéw on Exs. A and F. 
Exhibit A is simply a note by the Sub Divi- 
sional Officer laying down the terms of the 
agreement and bearing the siguatures of 
representative villagers, There is nothing 
‘in it or in the evidence to indicate that the 
charge of the distributing mechanism, the 
plank sluices, was taken away from the 
` P. W.’D. authorities and handed over to 
‘any villager. 
tothe Village Munsifs that the new arrange- 
mentis to come into force from a par- 
ticular’ Sunday. It is notable that, in 
Ex. F, there is no direction to the Village 
Munsifs themselves to carry out the 
arrangement. The accused did not, and 
cannot, before us, suggest who was put in 
charge of this distribution, if the P. W. D. 
Subordinates were superseded. It is perfect- 
ly clear then that the duty of distribution 
was not given to any one else by the P. W. 
D. and this is also borne out by the evidence. 
Prosecution Witness No.1, the overseer, says 
that P. W. No. 6's duty was to regulate 
the distribution of the Venkamma Channel 
water, which -at the time of the offence was 
‘to be distributed between the two villages 
‘according to the agreement in Ex. A. Not 
a single question was:put to him in cross- 
examination to suggest that the -distribu- 
‘tion business had been taken away by him 
from his subordinate and handed over to 
any non-official, We are satisfied that the 
lower Court is quite wrong in concluding 
-that P. W. No. 6, in regulating the dis- 
‘tribution of water at the time of the offence, 
‘was not acting within the scope of his 
” duties. 
The third point, it appears to us, has 
been found by the lower Court in favour 
of the accused on an entire misapprehen- 
“gion of facts, Under the arrangement in 
Bs. A the week was divided as follows: 24 
days for Chinnamangalapuram, 1} days 
for a hamlet of Chinuamangalapuram, and 
three days to Gattamangalapuram, and the 
turn was to commence on Sunday the 13th 
May. The lower Court ‘assumes that Chin- 
hamangalapurm was to begin the week 
anid on this assumption calculates that it, 
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was the turn. of Chinnemegplaparam on 
the day of the offence, 17th Jufle 1923, and, 
therefore, the lascar had no right 10 give 
water to Gattamangalapuiam on that day. 
But the Sub-Magisirate has entirely over- 
looked the evidence that Chinnamangala- 
puram had previously | deprived Galta- 
mangalpuram of two of its three days’ water 
in the week and that that was the very 
reason why the lascar had to goand alter the - 
distribution. Itis preposterous: for Chin- 
namangalapuram to contend that, although 
they had stolen two of Gatlamangala- 
puram’s days, they were yet entitled to 
keep their own days as well, on the prin- 
ciple of “heads I win and tails you lose. 

The lascar's obvious duty was to see that 
Gattamangalapuram got their three days 
water in the week, whatever week-days 
those three days might be when the wrong- 
ful action of the other party had dis- 
arranged the weekly order. The soundness 


of the Sub- Magistrate's finding that, be- 


cause Gattamangalapuram got water given 
them by the Overseer on his visit on 12th 
June 1923, therefore, their turn expired on 
15th June, 1923, depends entirely on whe- 
ther Gattsmangalapuram got waler on the 
13th and lth after the Overseer left, a 
point with which he nowheie deals and on 
which the evidence is all to the contrary. 
The prosecution witnesses, villagers, are’ 
probably going too far, when they claim 


that the days for Gattamangalapuram were 


Sunday, Monday and Tuesday; but the 
real question is whether they were not 
entitled to water on that particular Sunday; 
and all areagreed that,forthree or four days 
prior to that day, Chinpamangalapuram 
had deprived them of water, and that they 
had none. The defence answer to the 
charge, namely, tbat there was no agree- 
nent at all, really makes their case so 
much the worse, because then there can - 
be no doubt that the P. W.D. were in 
charge. Their plea that Gattamangala- 
puram is not entitled to any water, unless 
there is enough to carry water over the 
dam No. (1) is no answer at all in the 
face of the agreement, Ex. A, and it merely 
indicates that Chinnamangalapuram people 
were suffering from a guilty conscience in 
the matier. ; 

- We are, therefore, satisfied that it was the 
lascar’s duty to distribute water to Gatta- 
mangalapuram on that Sunday and that he 
was doing so when the accused interfered. 

The prosecution witnesses are- agreed 


t 


} 


| 
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that acended Nos. 1 and 2 pushed the 
lascar down and that accused: Nos, 3, 4 and 
-5 threatened him with sticks. There is no 
reason to disbelieve these witnesses, espe- 
cially the independent evidence of the lascar, 


| who has no motive for complaining falsely 
Accused Nos. 1 and 2. 


against the accused. — 
have attempted to prove an alibi but the 
evidence is much too vague for proof. We 


"are satisfied’ that all these accused did 


. the Indian Penal Code. 


use criminal force to the lascar, who is a 
public servant while. he was acting in the 
discharge of his duties. They have, there-. 
fore, committed an offence under s. 353 of 
We, therefore, 
reverse the acquittalof these accused and 
convict them of an offence under s. 353 of 
the Indian Penal Code.. 

As regards the sentence, in view of the 
long délay in presenting the. prosecution 


“ case, and the time which has now elapsed 


_since the offence, a heavy sentence’ is not 
called for, particularly as this case had 
been brought up chiefly asa test case in 
order to’ obtain a ruling as to the legal 
position ‘of P. W. D. lascars. We think it 
is sufficient to impose a fineof Rs. 20 on 
each of the accused; and do so according- 
ly, and we direct further that, in default 
of payment they will undergo simple im- 
prisonment for two weeks. 

Two weeks’ time after receipt by the 
lower Court of this judgment will be 
_ granted to respondents within which to pay 
the fine in the lower Court. 

V.N.V f 

Z. K. Accused convicted 

: and fined. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Civi Revision No. 128 oF 1925, 
September 16, 1925. 
Present:—Mr, Dalal, J. C. 
FATEH BAHADUR AND ANOTHER— 

APPELLANTS f 


VETSUS ` 
ABDUL RAHEEM AND ANOTHER— 


OPPOSITE PARTY. 

Criminal Procedure Cote (Act V of 1898). ss. 476, 
4?6B—Penal Code (Act XLV of 1860), ss. 467, 471— 
Complaint by Munsif exercising powers of Smull Cause 
Court—Appeal, forum of, i < ` 


FATEH BAHADUR Y, ABDUL RABEEM. 
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Where a Munsif invested with Small Cause powers 
makes a complaint under s. 476 of the Cr. P. C. for 
the prosecution of persons in respect of offences under 
ss. 467 and 471 of the Penal Code, an appeal from 
such an order lies under s. 4/6B of the Or. P. ©. to 
the Court of the District Judge and not to the Court 
of the Subordinate Judge. | . 

‘Application for revision against an order 
of the First Subordinate Judge, Bahraich, 
dated the 4th May 1925. 

Mr. Naim Ullah, for the Appellants. _ 

Mr. Asghar -Hasan, for the Opposite 


- Party. 


JUDGMENT.—This is an application 
in revision by the scribe Fateh Bahadur 
and the witness Abu Mohammad to a docu- 
ment which is alleged to be forged. The 
Judge of Small Causes at Bahraich has made 
a complaint to the District Magistrate of 
Bahraich for the prosecution of the appli- 
cants under ss, 471 and 467 of the Indian 
Penal Code. An appeal is allowed from 
such a complaint unders. 476 B of the Cr, 
P.O. The-Appellate Court is described in 
el. (3) of s. 145, Or. P. C. 

The applicants here putin an appeal in 
the Court of the Sessions and, Subordinate 
Judge of Bahraich. He refused jurisdic- 
tion as he had obviously none under the 
provisions of the law already referred to. 
That provision says that in the’ case of a 
Civil Court from whose decree no appeal 
ordinarily lies: that Court shall be consider- 
ed to be subordinate to the principal Court 
having ordinary original civil jurisdiction 
within the local limits of whose jurisdiction 
such Civil Court is situate The Court of 
Small Causes is such a Court, so it is sub- 
ordinate only to the Court of the District 
Judge of Gonda. 

The learned Counsel argued that this was 
not a Court of Small Causes but one where 
a .Munsif is invested with such powers. 
There is no such distinction in the Pro- 
vincial Small Cause Courts Act. The Local 
Government may in writing establish a 
Court of Small Causes atany place under 
s. 5 and appoint a Judge of that Court 
under s. 6. That is the only method 
of creating a Court and appointing a Judge 
toit. That Judge may perform any other 
function but when he presides in the Court 
of Small Causes he isa Judge of the Court 
of Small Causes and nothing else. Now- 
here is any provision made in this Act fora 
Munsif especially empowered to exercise 
such powers. - 

I desire, however, that the applicants 
shall have their appeals heard by a Court 
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“having jurisdiction because it is obvious 
. that they have made a bona fide mistake. 
The Judge of Small Causes describes him- 

self-in his complaint as a Munsif. As Munsif 

“his decrees are ordinarily appealable to the 


» Sessions and. Subordinate Judge. of Bah- * 


raich.. It is:a, pity, that, Counsel are more 
` prone to litigate on: rulings than on a 
common sense, view ‘of ‘any subject. The 
„ GOUTSE , the applicants’, Counsel , ought to 
“have adopted in the lower Court -would 
have been to admit an obvious mistake 
ir eaulged by the ordinary procedure prevail- 
ing-in Bahraich and request the District 
‘Jud ge of Gonda to transfer the appeal to his 
own “ile or to move this Court to do so. 
> Eéet aside the order of the lower Court 
“and transfer the appeals of Fateh Bahadur, 
“Abu Mohammad and also of Abdul Hasan 
“who has not applied to this Court to the 
-Court of the District Judge of Gonda. He 
-is requested to hear the appeals as if they 
-had- been property filed in his Court 
‘originally within the period of limitation. 
As the respondent Abdul Rahim, who 
desires prosecution has been damnified in 
‘costs through a mistake, however, excusable 
“of the applicants I direct that Abdul Rahim 
‘shall receive his costs upto to-day of both 
“the Courts from the applicants Fateh Baha- 
-dur-and Aba Mohammad. ‚These costs may 
_be recovered as if they were decreed. 


~ he. "te! 


Z.K. Order set adu 


Paree aan 
Mani MADRAS HIGH count... 
‘CarminaL Revision Casg No. 271 or 1924. 
(Criminar Ruyiston Petirron No. 227 
oF 1924.) . 
‘ December 12, 1924, 
‘Present:—Mr: J ustice Wallace and 
i, > Mr, Justice Madhavan Nair. 
In Te APPASWAMY IY ER—Accosep 
— PETITIONER. 
- Or dminal Procedure Code (Act V of 1898), ss. 195, 
476—Penal Code (Act XLV of 1860), s. 198—Sanction 
„for prosecution. for .perjury—Tr A commencement 
oe of Code, effect of—-Trial, legality 
rofe + i me ae 
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Waaa I Se Yet 
-TBI r. 0. 1925) 
Sanction for the prosecution of TATA person 


; for the offence of perjury was granted to a private 


individual under s. 195 of the Cr. P. ©., and the trial 
of the accused commenced under the provisiong of 
that Code. Before the trial was concluded the Qode 
was amended and the procedure with regard to sanc- 
tion for prosecution was abolished : 

: Held, that the trial was not, affected hy ‘the amend- 


_ ment of the. Code inasmuch as the Court haying 


taken cognizance of the case lawfully its jurisdic- 
tion to try the case to its conclusion was not ousted - 
by the subsequent amendment of the Code. [p. 389, 
cols, 1 & 2.) - 

Per Wallace, J—Once a Court is properly. seized. of 
a case no amendment of the law except an amendment 
which takes away its jurisdiction to try the case, can 
affect the Court's authority to proceed with the trial. 
Lp. 389, col. 2.] 

The consequence of an amendment. of ‘procedyire 
is not that all matters properly begun under the old 
procedure collapse and have to be begun again under 
the new procedure, but that they shall be continued 
under the new procedure from the time when the new 
procedure came into force. [ibid.] 

The necessity of a sanction order for the initiation 
of criminal proceedings is a mere barrier which has to 
be crossed before a Court reaches the stage of trial 
and once that barrier has been crossed the jurisdiction 
of the Court to try the case is not taken away by the 
fact that the procedure with regard to the crossing. of 
that barrier has subsequently been abolished or 
altered. [ibid.| 

Per Madhavan.Nair, J. —A triak- which has. Bean 
properly begun ona .sanction . order granted to a 
private individual under the provisions of the Cr. 
P. C. before its amendment cannot be regarded as 
having been vitiated by.an alteration in the procedure 
with regard to the initiation of proceedings laid down 
in the amended Code. [p. 390, sol. 1.] 


Petition, under s. 439ofthe Cr. P. c. , 1898, 
praying the High Court to ‘revise an. “order 
framing charge, dated the 5th” March 1923, 
in O. O. No. 87 of 1923, on the file of’ the 
Court of the First Class, Sub-Divisional 
Magistrate, Usilampatti, and for quashing 
ey Dee in the said C. C. No. 37 of 

23. 

Mr. P. S. Narayanaswami Iyer, for the 
Petitioner, 

. The Public Prosecutor, for the Crown. 


|, ORDER.. . , 
Wallace, J .— The question ‘raised in 
this revision .petition. is whether, when a 
criminal Court has taken cognizance of-an 
offence for perjury before the amendment of 


. the Cr. P. C. on.a sanction: order: to;a private 


individual’ granted. ‘before the Code was 
amended, but has,not..completed the trial 
before the amended Code, which abolished 
all such sanctions, came. into ‘force; the trial 
can go on without. a fresh “complaint under 


“the amended.provisions. of.s..476, Or. P.: ‘gC. 


. The point.is oneof first ‘impression | and, is 
not very easy to decide, ` The’ petitioner’ is 
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the accused in the perjury case. The first 
Court had Yelused the’sanction. The lower 
Appellate Court granted it. The petitioner, 
moved-the High Uóurt to revoke that sanc-- 
tion after the-amended Code came into 
force. "The High Court held that, under the 
amended Code, such: an application would 
not’ lie: and dismissed it. “The petitioner 
complains that the amendment of the Code 
should not have been used to deprive him 
ofthis opportunity of moving that the sanc- 
tion ought-to be set aside and that, if the 
amended procedure is to govern his case, it 
must beheld to govern it from the begin- 
ning: Had a complaint been put into the 
lower Court.under the new Code, the peti- 
tioner would have had a right to appeai to 
this Court. As the lower Court's order is 
merély oné granting his sanction the peti- 
tioner, by the amendment of the Code, is 
now left without a remedy in the nature of 
appeal or. revision against that order. That, 
however, is not the point really before us 
now; it has beensettled already by the High 
Court’s order. The point before us now is 
whether the trial which has been properly 
begun on a sanction order must now be 
dropped: owing to the amendment of the 
Code.. Our attention has been drawn by 
both sidés to two recent rulings of this Court 
—neither of them, however, is exactly on all 
fours—which arereportedas Nataraja Pillai 
v: Rangaswamy Pillai, (1)and Sesha Aiyar 
v: Public Prosecutor (2). 1n the latter case, , 
a Bench held that- the production of sanction 
wasa mere matter of procedure. There the 
application was torevoke asanction granted 
under the old Code. The learned Judges 
referred to : Nataraja Pillai v. Ranga- 
sawmy Pillai (|) andagreed with the view 
there expressed, that no party had a vested 
right of appeal or revision in the matter 
of getting a.sanction revoked. Nataraja 
Pillai v. Rangaswamy Pillai (1) was the 
converse case in which the party moved 
the High Court to grantasanction which the 
lower. Court refused. I was a party to 
that decision, Nataraja Pillai v. Ranga- 
swamy-Pillia (1) looks at it-from the stand- 
point of a complaint, while Sesha Aiyar 
v: Public Prosecutor (2) looks at it from the 
standpoint of an accused, but there is no 
essential difference in the conclusion, that 


(D 77 Ind. Oas. 297; 47 M. 384: 46 M. L. T. 274; 
<19 L. W. 358; 25 Cr, L.J. 361; (1921) A. LR (M) 
657. * 


(2) 8L Ind. Cas. 190; 19 L. W.463; 34 M. L. T. 353; 
(1924) A. EAR. (M,) 485; 250r. L. J. 702. 
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“the matter is one entirely of procedure, and 


it is plain that the old s..195 did not draw 
any appreciable’ distinction between the 
position as accused or compiainant, of the 
putjes inthe matter of moving the High 
Court: either to grant a sanction refused or 
to revoke a sanclion granted. 

In order to decide as to whether a trial 
founded on a sanction and properly begun 
on a procedure which has been altered by 
the amended. Cr’ P. O. can now go on, it is 
essential not to confuse ‘cognizance’ with 
‘jurisdiction.’ Once a Court is properly’ 
seized of a case, I do not see that any amend: 
ment of law except an amendment which 
takes away its jurisdiction to try the offence, 
can affect the Court’s authority to proceed 
with the trial. To hold thatan amendment 
of the procedure of trial under the Code 
automatically brings to an end all trials 
founded on the original procedure—which’ 
is really the contention of the petitioner—is. 
nota conclusion which appears to me justi- 
fied eitherin law or in common sense, The- 
consequence ofan amendment of procedure 
is not that all matters properly begun under 
theold procedure collapseand haveto be 
begun again under the new procedure, but: 
that they shall be continued under the new’ 
procedure from the time when the new 
procedure cameinto force. If that were not 
the intention of the Legislature, I think it 
was bound to have said so. Cognizance 
founded on a sanction order was merely a 
barrier which had to be crossed before a 
Court reached the stage of trial and once 
that barrier had been crossed [ do not see 
what authority short of interference by a 
Court of Appeal or Revision empowered to 
cancel the sanction order, or legislation ad 
hoe can reverse the process. This is the 
view taken by a learned Judge of this 
Ceurt in Or. M. P. No. 606 of 1924 and this 
also the viewstated, although without reasons 
in Muthiah Goundan v: Chinna Nallappa 
Goundan (3) to which also I was a party. 

The petitioner appeals to some observa- 
tions of mine in Nataraja Pillai v. Ran 
gaswamy Pillai (1) that “Obviously the 
Court has power to discharge or acquit an 
accused person of a charge which requires 
previous sanction, if,in the course of the 
trial and before judgment is pronounced, it 
is, brought to its nolice that no sanction has 
been obtained, and I can see no difference be- 
tween such a case anda case where the sanc- 

(3) 83 Ind. Cas. 702;19 L. W. 392; (1924) M. W. N, 
358; (1921) A. I. R. M.) 615; 25 Cr. L. J. 142. 
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tion on which the trial is proceeding hasbeen 
set aside during the trial,” but these really 
do not help him, because, in sucha case, the 
prosecution was either not propeily begun 
at all underthe old procedure, or, if it had 
properly begun under the old procedure, it 
has also properly come to anend under the 
old procedure by the revoeation of the sanc- 
tion. What the petitioner sought to do in 
that case. was to revise the old procedure 
after the new procedure had comeinto force. 
I can, therefore, see no reason to interfere in 
revision in this case and dismiss the petition. 
Madhavan Nair, J.—The facts of this 
case are not disputed. Sanction under s. 195 
of the old Cr. P. O. to prosecute the peti 
tioner for perjury was refused bythe first 
Court. The Appellate Court granted thesanc- 
tion. An application filed by the petitioner 
to revoke that sanction after the amended 
Code came into force, was dismissed by the 
-High Court on the ground that under the 
amended Code such an application would 
not ie. Proceedings against the petitioner 
began on the sanction granted under the 
old Code, but were not completed before 
the amended Code came into force, and, 
now a charge has been framed against him 
for an offence under s. 193 of the Indian 
Penal Code. The present petition is to 
revise the order framing the charge and 
for quashing all proceedings against the 
petitioner in connection with the charge 
on the ground that such proceedings are 
bad in law: inasmuch as those were started 
without a written complaint by the Court, as 
is now required under the new Cr. P. C. 
The point arising for our own considera- 
tion is whether the trial which has been pro- 
perly begun on a sanction order granted to 
a private individual under the old Code 
and the charge framed against him should 
now be considered bad in law, because of 
an alteration in the procedure laid down 
by the amended Code, The learned Vakil 
for the petitioner has relied upon two deci- 
sions of this Court, namely, Nataraja Pillai 
v. Rangaswami Pillai (1) and Sesha Aiyar v. 
Public Prosecutor (2) in support of his 
argument. In Nataraja Pillai v. Rangas- 
“wami Pillai (1) an application was made to 
the High Court to set asidean order revoking 
a sanction granted under s. 195 of the old 
Cr. P.C. It was held that such an appli- 
cation does not lie after the amendment 
of the Code and that no party has a vested 
right of appeal or revision in getting a 
sanction order revoked. In Sesha Aiyar v, 
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Public Prosecutor (2) it was ee that 
an application made to the High Court 
after the amended Code has come into 
force to revoke a sanction granted under 
s. 195 of the old Code is not maintainable. 
The learned Judges expressed the view 
that “the production cf a sanction for the 
cognizance of certain specified offences was 
purely a matter of procedure” and “also 
held, following Nataraja Pillai w. Ranga- 
swarmi, Pillai (1), that no private party has 
a “vested right of appeal in a sanction 
matter which would be preserved in spite 
of the amendment of the law.” Relying 
on these decisions if has been argued 
that, since the grant or the revocation of 
sanction is purely a matter of procedure 
which is affected by an alteration of the 
law, the proceedings commenced in pursu- 
ance of a sanction granted under the old 
Code are also bad in law in view of the 
alteration in the procedure, laid down in 
the amended Code, It appears to me that 
neither of the two decisions above referred 
to deals with the question now raised be- 
fore us. 

On the other hand, the decisions in Muthia 
Goundan v. Chinna Nallappa Goundan (3) 
and Cr. M. P. No, 606 of 1924 brought to our 
notice by the learned Public Prosecutor 
have a direct bearing on the question and the 


_latter one, suggests the correct principle to 


be applied in the present case. In Muthia 
Goundan v Chinna Nallappa Goundan (3), 
the learned Judges, Ramesam and Wallace, 
express their view that ‘the new Cr. 
P. ©. amending Act’ does not affect the 
complaint filed under the Act before the 
amendment. In Or. M. P. No. 666 of 1924 it 
was held by Krishnan, J., that “the amend- 
ment of the Cr. P. C, did not affect complaints 
already filed on sanction properly obtained. 
8.195 requires the sanction only to enablethe 
Court to ‘take cognizance’ of certain offences 
and. once the case is launched and cog- 
nizance has been taken by the Magistrate, 
the fact that he commits the case to the Ses- 
sions for trial does nct affect the question.” 
lt seems to me that this decision lays 
down the correct principle. The produc- 
tion of sanction, which is purely a matter 
of procedure, isa pre-requisite of certain 
prosecutions, [see Sesha Aiyar v. Public Pro- 
secutor (2)]. Sanction is required only 
to enable the Court to take cognizance of 
certain offences and, when once the case 
is: launched and. cognizance has been taken 
by the Magistrate of any offence, nothing 


| 
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~ under the old procedure 
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short of aù amendment ‘which specifically 
takes away the jurisdiction of the Court to 
try the offence, can affect the right of the 


Court to go on with the trial according to: 


law. 
“In my view, an alteration in the law of 


‘procedure relating to the grant of sanction ` 


~ cannot invalidate | proceeding gs validly begun 
Tf the intention 
‘ofthe Legislature, was to annul such proceed- 
ings also, then it would have expressed 
such ` intention in appropriate language. 
Applying the principle indicated in Cr: 
M. P. No. 606 of 1924, I would hold that the 


proceedings of the Magistrate in this -case 


are not ultra vires. and illegal. 
I won; therefore, dismiss this petition. 
VIN, Petition dismissed. 
Z. k 


LAHORE HIGH COURT. 
ÜRIMINaL Perition No. 1673 oF 1923. 
February 22, 1924. 
Present:—Mr. Justice Scott Smith. 
GHAZA ALI—ConyieT—PErITIONER 
versus 
EMPEROR— RESPONDENT, 


‘Criminal Procedure Code (Act V of 1898), s. 842—Ha:- 


amination of accused—~Accused examined after exami- 
nation of some witnesses for prosecution—Examination, 
absence of, after close of prosecution case—Trial, legal- 
ity of. 

The word “shall” in s. 342 of the Cr. P. C. makes 


the duty imposed on the Court of questioning the- 


accused generally on the case, after the witnesses for 
- the prosecution have been examined and before he is 
called on for his defence, mandatory and not merely 
discretionary. [p. 391, col. 2.] 

Vhere an accused person is examined after only 
a part of the prosecution evidence has heen recorded 
and is not examined again aiter all the witnesses 
for the prosecution have been examined, there is no 
compliance with the provisions ofs, 312 ofthe Or. P. 
REE the whole trial is vitialed. {p. 391, col. 2; p. 392, 
col. 1. 

Petition for. revision of an order of 
the Sessions Judge, Lahore, dated the 31st 
July 1923. 

Lala Nawal Kishore, for the Petitioner. 

The Government Advocate, for the Re- 
spondent. 


JUDGMENT.—The petitioner having 
been convicted by a Magistrate of an offence 
under s. 308 of the “Indian Penal Code 
and sentenced fo two years’ rigorous im- 
prisonment and" to a fine of Rs. 10 ) and his 
appeal having been dismissed by the Ses- 
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sions Judge he has come up to this Court 
on the revision side. It is urged on his 
behalf that his trial was illegal as he was 


` not questioned generally on the case after 


the witnesses for the prosecution had been 
examined and before he was called on for 
his defence, in accordance with the provi- 
sion of s. 342 (1) of the Cr. P. O. The record 
shows that his statement was recorded after 
two of the witnesses for the prosecution 
had been examined. The charge was then 
framed against him and on a subsequent 
date three | more prosecution witnesses were 


. examined, and after that the evidence for 


the defence was heard. The Court, however, 
did not question the petitioner again 
after the prosecution evidence had been 
recorded as laid down in s. 342 of the Code. 
The word ‘shall’ in this section makes the 
duty imposed on the Court of questioning 
the accused generally on the case after the 
witnesses for the prosecution have been 
examined and before he is called on for 
his defence mandatory and not discretion- 
ary. 

In Mitarjit Singh v. Emperor (1) where 
the accused had been questioned by the 
Magistrate after the examination-in-chief of 
the prosecution witnesses and before there 
had been any cross examination at all, and 
after the subsequent cross-examination they 
were not questioned again, it was held 
that the trial was bad. That case was 
distinguished in Byrne v. Emperor (2). 
That was,a case where the accused was 
examined after all the witnesses for the 
prosecution had been examined and cross- 


-examined at considerable length and be- 


fore the charge was framed though he was 
not examined after a further lengthy cross- 
examination, and. it was held that the trial 
was not bad and that s. 342 of the Cr, P. C. 
could not be interpreted as conveying a per- 
emptory direction if the Court had already 
questioned the accused before the charge, 
when the case for the prosecution had 
been’ closed and the witnesses for the 
prosecution had been cross examined. The 
present case is distinguishable from that 
reported as Byrne v. Emperor (2) because 
in the present case the accused. was ex- 
amined after only a part of the prosecution 
evidence-had been recorded and was not 


(1) 63 Ind. Cas. 825; 6 P. L.J. 644; 2 P. L. 9, 520; 
(1922) Pat. 7; 22 Cr. L. J. 697; (1922) A.I. R. (Pat) 
158. 

(2) 81 Ind. Cas. 337; 4 L. 61; 1- P. W, R, 1923 Cr; 
(1924) A. L R. (L.) 84; 25 Or. L. J. 801. 
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thé.prosecution had been examined. 
Under the circumstances I must ‘hold 
that.the petitioner has, been prejudiced by 


the procedure: adopted-by the Magistrate. 


and l allow‘the revision and set aside his 


conviction -and«sentence;:and . direct that. 


he bere tried from. the point when the 
evidence: for: the. prosecution .was, closed. 
There -is. no necessity: to. record the. evi- 
dence :for the prosecution. over .again,., but 


the accused .should be examined upon. the: 
whole case and should be.allowed to produce: 
any, further. witnesses he. may: desire.- 


Thee Magistrate will then. write a.fresh 
judgment deciding tha case. 
ZK. Revision allawed, 


renee 


MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 592 or 1924. 
| (CRIMINAL seas PETITION No, 494 or. 

D 
April 16, 1925, 
Present ;—Mr. Justice Devadoss. 
ABDUL ALI SAHIB. AND ANoTHER— 
Accused Nos..1 & 2—Puritriongrs . 


versus.. i 
AMIRUDDIN alias.SABU,SAHIB 
—COMPLAINANT-—RESPONDENT.. 

Penal Code (Act.XLV of 1860), ss..852, 447—Pur- 
chase of land from ostensible owner—Possession under 
bona fide- claim: of right--Obstructron—Assault— 
Offence. ' 

Whete a person who had an ostensible title to a 

piece of land sold it to another and the latter under a 
bona fide claim of right took possession of the land 
and ploughed it-and in maintaining possession against 
a:riyal claimant assaulted the obstructor : 
. Held, that there being. no certainty that the obstruc- 
tor was the owner of the land, and the accused 
having acted. under a bona fide claim of right, no 
offénce . either ‘of trespass or assault was committed 
byrhim | 

„Petition, under. ss. 435 and 439 of the. Cr: 
P;' C.,, 18985, praying the: High, Court- to 
. revise. the judgment .of: the Court ofthe 
Sub-Divisional . Magistraten Cuddalore, in 
- Q. S: No. 6 of. 1924, preferred against 
that: of: the Court. of the. Second: Class 
Magistrate, Gunjee; in ©. S. No. 324 of 
1923. 


Messrs. Ethiraj and’ T. E. Ramubhad- 
rachari, for the Petitioners. 

Mr. K. Ramaswami Goundan, for the Re- 
spondent. : 


ABDUL ALL SAHIB.Y. AMIRUDDIN. 
examined again afterall. thé witnesses «for ~ 


(9157. 0:1925). 


ORDER,—This iss an applfeation.. te. 
revise. the, order. of; the,:Sub-Divisiona,. 
Magistrate .of. Cuddalore.: The petitioners. 


‘have. been:convicted.of.trespass.and assault: 


under ss. 447 and 352, Indian Penal Code, 
and sentenced to pay fine. The.contention 
of, Mr. Eithiraj for the petitioners is that, the, 
petitioners acted.in the bona. fide exercise 
of their civil right in ploughing the field in. 
question and that-their act does not amount 
to an offence. There isa good deal of evi- 
dence on both sides. but,.thereis.the out-, 
standing fact that, the -property belonged, te 
Kathifabi under the sale-deed, executed by 
Hatiz.on -29th September 1886 which is 
marked Ex. I. The petitioners claim under. 
Kathifabi; she executed a. sale-deed on 

llth , December 1922, Ex. 7, to one. Mali, 
Hasan Saheb. The complainant's case. is 
tbat he got an oral sale from his mother-in- 
law Kathifabi of the whole property and 

has been enjoying the property for forty 
years. It may bethat his case is true, but 
when a person who has an ostensible title 

sells a land te another and that: man goes 

and: ploughs ‘it, it, cannot bẹ. said that, he 

commits criminal trespass.. There isa bona 

fide claim of civil right. on the part of the 

petitioners .and their act in ploughing, the 
field in question is, not, an offence under 

s. 447, 

If the land was the land of Kathifabi then 
the act of the accused would nat amount to 
an offence, In the state. of evidence it. can- 
not be said for certain that the complainant. 
isthe owner of:the land and; therefore, the 
conviction of criminal trespass is bad. 

-As-regards assault, that also. depends 
upon the question whether the complainant 
was entitled to the land or the petitioners; 
If- the petitioners .were:entitled to the. land 
they have aright to plough it and if a person. 
objects to it, an. assault of; the kind now in, 
question; would be,justified in, maintaining 
possession of.the land. 

I set aside the convictionand sentence and 
direct the fines, if paid, to be refunded. 

VN. Ve Conviction-set aside. 

Z. K. 
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\ 
SIND JUDICIAL COMMIS- 
-“SIONER’S COURT. 
CRIMINAL Revision APPLIGATION No, 152 
oF 1925, © 
August 20, 1925. 
Present :—Mr. Kennedy, J. C., and - 
Mr. Rupchand Bilaram, A.J. C, 
VISHNOO NAINARAM—Accussp— 
APPLICANT 
versus 
DIPCHAND SITALDAS—Comp.ainant— 
OPPONENT. 

Criminal Procedure Code (Act V of 1898), Ch. KL, 
ss..908, 506—Civil Procedure Code (Act V of 1908), 
O0; XXVI, r. 1—Commission for examination of wit- 
ness, when to be issued—Discretion of Court. 

The issue of a commission to examine a witness is 
not avery satisfactory mode of proceeding either in 
civil. or criminal cases. On the: one hand the Court has 
no, opportunity of noting the demeanour of the wit- 
ness and on the other of controlling irrelevant and 
unnecessary or harassing ecross-examination of the 
witness. [p. 393, col. 2.] ia i 

Chapter XL of the Or. P.-C. confers a wide dis- 
cretion on the Court to issue Commissions for the 
examination of witnesses but such discretion should be 
sparingly exercised and only in cases of real hardship 
and inconvenience having due regard to the prejudice 
Eyal is likely to be thereby caused to the opponent. 

id. 

Regarding the grounds on which a Criminal Court 
may issue a Commission to examine a witness living 
within its local limits, in ordinary cases the provisions 
of O. XXVI, r. 1 of the C. P. C. may be accepted as a 
safe guide. {ibid} | h 

Application to revise an order of the 
District Magistrate, Nawabshah, dated the 
1¥th March 1925. ; 

Mr,.Pariabrai D. Punwani, for the Appli- 
cant. ; 

Mr. Motiram Idanmal, for the Opponent. 


ORDER.—In this case the learned 
District Magistrate of Nawabshah has ac- 
cepted the recommendation of the Trying 
Magistrate and hasordered a commission to 
issue under s. 506, Cr. P. C. for the examina- 
tion of the Mahant of Halani who resides 
within a few miles of the Trying Magistrate’s 
Court house. The Mahant is an important 
prosecution witness. The complaint has been 
filed by one of his followers under s. 500, 
Indian Penal Code against the accused who 
is the. Editor of a vernacular paper- publish- 


ed at Hyderabad Sind and is based on ' 


certain comments made by the accused in 
respect of a letter alleged to have emanated 
from the Mahant. 


The grounds on which exemption from- 


the personal appearance of the Mahant in 
Court was sought and which apparently 
weighed with the learned District Magis- 


+ 
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trate was that the Mahant commands a large 
following of respectable Hindus both inside 
and outside Sind and that his giving evi- 
dence in Court would be derogatory and 
humiliating both to himand to hisfollowing. 

The accused has now come to us in re- 
vision. It is true that he has filed this 
application nearly four months after the 
order and that the explanation offered by 
him for the delay is not satisfactory. We, 
however, think that the point at issue is 


‘one of considerable importance and one in 


which we should condone the delay. 

The issue of a commission to examine A 
witness is not a very satisfactory mode of 
proceeding either in civil or criminal’ 
cases.’ On the one hand the Court has no 
opportunity of noting the demeanour of 
the witness and on the other of controlling 
irrelevant and unnecessary or harassing 
cross-examination of the witness. Chap- 
ter XL of the Cr. P. C., no doubt, confers a 
wide discretion on the Court to issue com- 
missions but such discretion should, in our 
opinion, be sparingly exercised and only in 
ease of real hardship and inconvenience 
having due regard tothe prejudice which 
is likely to be thereby caused to the op- 
ponent. ; 

The powers conferred on a Civil Court by 
O. XXVI, r. 1, C. P. C., which provide for 
issueof a commission to examine witnesses 
residing within the local limits of ihe Court 
are more specific and limited than those of 
ss, 503 and 506, Cr. P. C., which refer to 
commissions to examine witnesses generally 
whether residing within the jurisdiction of 
the Court or not. Without in any way 
erystallising the grounds on which a 
Criminal Court may issue a commission to 
examine a witness living within its local 
limits we think that in ordinary case the 
provisions of O. XXVI,r 1, C. P. C. may he 
accepted asa safe guide by a Criminal Court. 
This rule provides for issue of a commis- 
sion where the witness is either exempted 
under the Code or where he cannot attend 
the Court on account of sickness or infirm- 
ity. ; i 

adea this rule pardanishin ladies and 
women who léad a life of seclusion have 
been exempted from personal appear- 
ance except in cases where the Presiding 
Judge considers it extremely desirable to 
observe the demeanour of such witnesses 
and orders that they be examined by him 
personally. Provision is also made under 
the rules dispensing with the presence of 


394 


Government officials required to give 
formal evidence. We are not aware of a 
Mahant, however high his position be, 
being examined on commisson by a Civil 
Court under this rule except where he 
has been exempted by a special notifica- 
tion issued by Government. An attempt 
was made on -behalf of this witness to 
secure for him that privilege but it was 
refused. We think that under the circum- 
stances it-was not a wise exercise of the 
discretionary powers vested in the learned 
District Magistrate to grant to him the pri- 
vilege which he was not able to secure 
from Government. We accordingly set aside 
his order. 

The learned Pleader for the accused has 
stated that the accused has no objection if 
the learned Trying Magistrate examined the 
witness at his private residence. We have 
no doubt that if the learned Magistrate who 
isa Hindu can conveniently do so he will 
grant this concession to the witness. | 

"Z, K. Application allowed. 


MADRAS HIGH COURT. 
ORIMINAL Revision Case No. 908 or 1924. 
OxtMINAL Revision Petirion No. 759 oF 
1924.) 

March 20, 1925. 

Present :—Mr. Justice Davadoss, 

In re DYTA SEETHARAMAYYaA~— 

i ACGUSKD — PETITIONER, 

Criminal Procedure Code (Act V of- 1898), ss. 16, 
867—-Bench of Magistrates—Chairman differing from 
majority Judgment of Court, how to be written— 
Procedure. 


Where the Chairman of a Bench of Magistrates is- 


opposed to the majority of the Bench, and is not pre- 
pared to write a judgment for the majority, one of the 
majority ought to write the judgment and that should 
form part of the record, so that, the High Court in 
revision may know the reasons for tho opinion of the 
majority. : 4 

Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to revise 
an order dated the 4th September 1924of the 
Court of the Session, Guntur, in Criminal 
Revision Petition- No. 14 of 1924, praying 
. thatthe order of the First Class Bench Court, 

~- Bapatala, dated the 25th June 1924, in O. C. 
No. 88 of 1924, may be referred to the High 
Court for orders. i 
Mr. K. Ramaswami Gounder for Mr. N. 
‘Balasundaram, for the Petitioner. 

The Public Prosecutor, for the Crown. 


EMPEROR V. RADHO. 


t 
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ORDER.—Thisisanapplicafion torevise 
the order ofthe First Class Bench Magistrate 
of Bapatala. Two of the Magistrates found 
the accused guilty under s. 352, Indian Penal 
Code, but the Chairman of the Bench wrote 
a dissenting judgment holding that tke ac- 
cused was not guilty. No reasons were 
given for finding the accused guilty and 
therefore, there is no. judgment as required 
by law. | think, the conviction ought to be 
set aside and seeing itis a petty case, it is 
not worth while sending the case back for 
a re-trial. The fine, if paid, will be refund- 
ed. I must here indicate my view, that in 
cases wherever the Chairman of the Bench 
Magistrates is opposed to the majority and 
where he is not prepared to write a judg- 
mentfor themajority, one of the Magistrates 
ought to be asked to write the judgment. 
Otherwise the Chairman, if,hhe happens. to 
differ from the majority would write only 
his view of the case, whether it be for con- 
viction or acquittal; and the rest of the 
Magistrates would not bein a position to 
place on paper their reasons for their opin- 
ion. ‘In such cases the rule ought to be that, 
where the Chairman is opposed to the 
majority of the Bench, one of the majority 
ought to be asked to write the judgment 
and that should form part of the record, so 
that, the Cdurt in revision may know the 
reasons forthe opinion of the majority. 

V.N.V. Conviction set aside. 

Z. K. - 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REFERENCE No. 168 or 1925. 

August 17, 1925. 
Present:—Mr. Kennedy, J. C., and 
Mr. Rupchand Rilaram, A. J. O. 
EMPEROR— PROSECUTOR 
VETSUS 
RADHO AND OTHERS— ACCUSED, 

Bombay Prevention of Gambling Act (IV of 1887), 
s. 5—Penal Code (Act XLV of 1860), ss. 40, 65, 67—~ 
General Clauses Act (X of 1897), s. 25—Gombling— 
Sentence of fine—Imprisonment in lieu of fine, dura- 
tion of. . 

The provisions of ss. 65 and 67 of the Penal Code 
apply equally to punishments inflicted under a special 
law, like the Gambling Act and, therefore, the 
maximum term of imprisonment which can be award- 
ed in lieu of. fine in respect of an offence under s. A 
of the Gambling Act is one week only. ` i 


` 


rene 


Sar a 
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 Queen-Emprkss v. Yakoob Sahib, 22 M. 238; 1 Weir 
82; 8 Ind. Dec. (x.s) 170 and Queen-Emprees v. 
Venkata, 2 Bom. L. R. 1081, relied upon. 


Reference made by the Additional 
Sessions Judge, Hyderabad (Sind). 

. Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 

:“ SIDGMENT.—Four gamblers, Radho, 
Hosho Shah, Jesso and Rijhu, were convict- 
ed and sentenced by the City Magistrate, 
Hyderabad, underss. 4 and 5 of the Gambl- 
ing Act. Rijhu alone appealed against his 
conviction and sentence to. the Additional 
Sessions Judge, Hyderabad. The learned 
Judge was of the opinion that the sentence 
awarded to him and to the other accused 
persons in lieu of fines imposed on them 
was not in compliance with the provisions 
of s. 65 of the Indian Penal Code. He has 
himself dealt with the case of Rijhu and 
has referred the case of the remaining 
three accused persons tous. _ 

Radho has been sentenced to pay a fine 
of Rs. 100 or in default to suffer one month's 
rigorous imprisonment. Hosho Shah has 
been sentenced to pay a fine of Rs. 120 
or in default to undergo 14 months’ rigorous 


_imprisonment and Jesso has been sentenc- 


ed to pay a fine of Rs. 160 or in default to 
undergo two months’ rigorous 
ment, 5 

We think the learned City Magistrate 
was clearly in error in awarding sentences 
in excess of one week or 4thof one month 
which is provided by s.5 as a substantive 
punishment which could be inflicted under 
that section. Itisclear from s. 40 of the 
Indian Penal Code ands. 23 of the General 
Clauses Act that the provisions of ss. 65 
and 67 of the Indian Penal Code equally ap- 
ply to punishments inflicted under a Special 
Lawlike the Gambling Act: Queen-Eimpress 


‘v. Yakoob Sahib (1), and Queen- Empress 


v. Venkata (2). Section 65 deals with cases 


. where the offence is punishable either with 


imprisonment or fine or both. While s. 67 
refers.to offences punishable with fine only. 
The offence under s. 5 of the Act is punish- 
able with imprisonment of one month or 


`. with fine, and the maximum sentence which 


could, therefore, be inflicted in lieu of fine 
is one week only. 

We accordingly order that the sentences 
awarded by the learned City Magistrate in 
lieu of fine should be limited to one week’s 
rigorous imprisonment only in case of each 


` (1) 22 M. 238; 1 Weir 32; 8 Ind. Deo. (x. s.) 170, . 
(2) 2 Bom, L. R. 1081. 
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of the three accused persons and we set 


. aside so much of the order as directs them 


to undergo rigorous imprisonment in excess 
of that period. 


Z. K. Order accordingly. 


MADRAS HIGH COURT. 
' FULL BENCH. 

ORIMINAL Revision Caspr No. 392 oF 1924. 

(CriminaL Reviston PETITION No. 329 

. or 1924). 

December 7, 1924. 
Present:—Sir Victor Murray Coutts Trotter, 
Kr., Chief Justice, Justice Sir Charles 
Spencer, Kr., Justice Sir Kumaraswami 
| Sastri, Kr., Mr. Justice Beasley and Mr. 
Justice Srinivasa Iyengar. 
RAMAKRISHNA TY ER—PETITIONER 

` VETSUS g 

SITHAI AMMAL—COUNTER-PETITIONER 

—-- RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
476—General Clauses Act (X of 1897), s. 6— Sanction 
to prosecute—Amendment of Code—Right to move 
superior Court for revocation of sanction, whether 
taken away. 

“A Magistrate granted sanction for the prosecution 
of the accused foran offence under s. 211 of the 


- Penal Code and a complaint was filed before acom- 


petent Magistrate pursuant thereto before the amend- 
ment of s. 195 of the Cr. P. C. by Act XVIII of 1923. 
Thereafter the accused moved the District Magistrate 
to revoke the sanction under sub-s. (6) of s. 195 of the 
old Cr. P. C.: 

Held, that notwithstanding the amendment of the 
Code and the re-construction of the whole procedure 
with regard to sanctions, the District Magistrate 
had jurisdiction to entertain the application of the 
accused and to revoke the sanction granted by the 
lower Court if it appeared to him that on the merits 
the sanction should not have been granted. [p 368, 
col 1. 

ee by a new Act in the form of procedure 
are always retrospective, unless there is some good 
reason why tliey should not be. [p. 397, col. 1.] 

But if the new Act touches aright in existence at 

the passing of the Act, it cannot be held to act re- 
troepectively unless a clear intention to that effect is 
manifested. [p. 397, col. 2; p, 398, col. 1.) 
_ Aright of appeal is only by Statute. It is not in 
itself a necessary part of the procedure in an action 
but is the right of entering a Supreme Court and in- 
voking its aid and interposition to redress the error 
of the Court below. |p. 398, col. 1.) 

The power to apply toa higher Court to revoke a 
sanction by an inferior Qourt is not a mere matter of 
procedure but is a substantive right and by virtue of 
s. 6 of the General Clauses Act such rightis unaffect- 
ed by a change in the law relating to sanctions. [ibid.’ 

Gardner v. Lucas, (1878) 3_A.C. 582, Attorney- 
General v. Sillem, (1864) 33 L. J. Ex. 209; 10 H. L, G. 
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704; 10 Jur. (x. s.) 446; 10 L. T. 434; 4 N. R. 29; 11 
E. R. 1209; 12 W. R. 641; 138 R. R. 382 and Colonial 
Sugar Refining Co. v. Irving, (1905) A. C. 369; 74 
L.J P. C. 77; 92 L. T. 738; 21 T. L. R. 513, relied on. 

Bapu v. Bapu, 14 Ind. Cas 305; 39 M. “750, 11 M. 
L. T. POT. (1912) M. W. N. 499; 22 M. L. J. 419; 13 Cr. 
L. J. 209, "referred to. 

Petition, under ss. 435 and 439 of the 
Cr. P. O, 1898, praying the High Court 
to revise an order of the Court of the 
District Magistrate, Tanjore, dated the 4th 
May 1924, in O. M. P. No. 2 of 1924, pre- 
ferred against that of the Court of the 
Stationary Second Class Magistrate, Kum- 
bakunam,in M. ©. No. 9 of 1923. 

Mr. Srinivasa Gopaluchari, for the Peti- 
tioner, 

The Public Prosecutor, for the Crown. 

ORDER. 

Coutts Trotter, C. J.—In tkis case 
the Sub-Magisirate of Kumbakonam gave 
leave tothe petitioner before us, one Rama- 
krishna Iyer, to prosecute the respondent, 
a woman called Sithai Ammal, under s. 211 
of the Indian Penal Code for bringing 
against him a false charge of dacoity. 
The respondent thereupon went before 
Mr. Shield, who was then the Distriet 
Magistrate of Tanjore and he passed an order 
on the llth September 1923, the new Cr. P. 
C having come into force on the first of the 
month, The learned District Magistrate 
came to the conclusion that there was 
nothing for him to do. He was asked to 
revoke the sanction and he said “I am not 
going to revoke the sanction, there is no- 
thing in it’. It is admitted that the com- 
plaint had been filed before the Ist of 
September 1923. In that view we have 
found from the records he was wrong—-but 
that being his view and he presumably not 
being properly instructed on the facts, he 
supposed that no complaint had heen filed 
before the new Statute came into operation. 
He first outlines the procedure relating to 
such a complaint and says it would be re- 
gulated by the new Code. In point of fact, 
as we have already said, he was misinformed 
about that and the complaint had in fact 
been filed before the operation of the new 
Code, Mr. Shield having done nothing, the 
matter was_brought before his successor as 
District Magistrate of Tanjore, Mr. Hood, 
and Mr Hood after pointing out the in- 
correct assumption on which his predeces- 
sor had acted, disallowed the prosecution 
and revoked the sanction that was granted, 
rightly holding that he was not revising the 
order of his predecessor Mr. Shield because 
the petition was not considered by Mr. Shield 
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and there was no order of Mr. Shield to 
revise. , It is now sought to be said beforée'ug 
that that action of Mr. Hood was “illegal and, 
without jurisdiction and that the sanction - 
granted by the Second Class Magistrate ` of 
Kumbakonam must stand. It is ‘beat’ to 
begin with a citation of the material. 


sections of the old and new Codes: 
Under. the old Cr. P. C, s. 195, the- 
machinery for dealing with certain 


offences of. which the one in question” in 
this case was one was ‘that, before ‘the 
prosecution could’ be launched, it ‘was aii’ 
essential condition precedent either that 
the previous sanction of the Court shoul 

have been obtained, ‘obviously by’ ote 
of the parties or that the Court should 


. suo motu make a complaint, and by sub- 


s. (6) itis provided that ‘ ‘any sanction given 
or refused under this section may bë 
revoked or - granted by any authot tity 
to which the authority giving or re~. 
fusing it is subordináte; and no ‘sanction 
shall remain in ‘force for more than six, 
months from the.date on which it ‘was 
given: provided that the High Court may; 
for good cause shown, extend the time”. The 
new Code envisages an entirely different 
state of things and ‘for all practical’ pùt? 
poses it abolishes sanction entirely. It 
provides a substitute, for the condition pre- 
cedent is not the sanctidn but a complaint 
in writing by the Court before which ‘such 
proceeding as the niatter arose out of it 
is tried or by the Court to which that 
Court is subordinate. The argument put 
before us is this, that as- the complaint in 
this case was filed before the coming’ into 
operation of the new Code and as the sanc- 
tion required by the old Code was dispensed 
with and abolished by the new Code, thére- 
fore, it abolished the power to revoke thé 
sanction which was conferred by the old 
Code: and it is said that that must be so, 
because this power to invoke the Court to 
interfere with the sanction of the Court 
below is not a right vested in anybody büt 
a mere matter of procedure. That undoubt- 
edly was definitely held bya Bench of this 
Court in Nataraja Pillai v. Rangaswami 
Pillai (1). It is said that there is anothér 
Wa in favour of the present appel- 
lant, which is Sesha Atyar v. Public’ Pré- 
secutor (2). We do not think that that deci- 
(1) 77 Ind. Cas. 297; 47 M. 384; 46 M. L. J. 274: 19 
L. W. 358; 25 Cr. L. J. 361; (1924) A. - R. M.) 


2 
) 81 Ind. Cas. 190; 19T.. W. 463; 34 M. L. T. 353; 


al AI R. @1)-585;25 Cr. L. J. 703; 


A EEEE 
| [911 6. 1925] 
“sion ‘under the Gircimstances in which it 
| was given really applies to this case at all, 
“because it i is quite apparent from the con- 
` cluding sentences of Mr. Justice Krishnan’s 
; judgment, which was the only one that was 
pronounced in the case, that the Court was 
. under the misapprehension that the pro- 
- gecution in that case had been launched 
..after the new Code came into force. That 
_is a supposition which we now know to be 
“wrong and we ars not prepared to say 
that we should differ from the decision in 
“the case; but as“it was based on an in- 
“ correct supposition, the decision is not 
„really, before ns ahnd.does not give us any 
assistance one way or the other. 
` What are the principles guiding such 
matters as this? The line of distinction is 
very clearly laid down in a series of English 
_ cases of great authority which we respect- 
fully follow and the distinction drawn is 
| between a matter of substantive right and 
“a matter of mere procedure. The main 
_ cases that have been réferred to are Gardner 
<v.. Lucas (8) and ‘Attorney-General v. 
Silem (4). 

Their Lordships in Gardner v. Lucas (8) 
“lay down the general principle that rules of 
{procedure. are always’ retrospective in their 
is “Operation unless there is good ` réason why 
“fey, should not be. 

_, Lord Blackburn’ ‘says: “The general 

Tule, not. Merely: ‘of’ ‘England and Scot- 
“Jana, but, I. believe, “of every civilised 
i “nation: is. éxpres8ed ‘in’ the maxim ‘nova 
t constitutio futuris. for mam imponere, debet 
non preteritis, —pry ima “facie any new law 


pes ot 


‘that is made affects future transactions, not 


past ones. Nevertheless, it is quite clear 
_ that. the subject-matter of an Act might be 
“guch ‘that. „though there wére not any express 
words to show it, it might be retrospective. 
For instance, I think it is perfectly settled 
that if the Legislature intended to. frame a 
new procedure, that instead of proceeding 
in this form or that, you should proceed in 
another and a different way; clrearly there 
by-gone transactions are to be sued for and 
enforced according to the new form of 
procedure, Alterations in the form of 
procedure are always retrospective, unless 
there is some good reasonor other why they 
‘should not be. 
where alterations are made in matters of 


(3) CRO ast 0. 582. 

(4) (1864) 33 L. J. Ex. 209; 10 H.L. 0. 704; 10 Jur. 
(x, 8.) 446; 10 L. 
W., R. 641; 138 R, R. 382, 
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Then again I think that . 


T. 434; 4 N.R. 29; 11 F, R. 1200; 12. 
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evidence, certainly upon the reason of the 
thing, and I think upon the authorities 
also, those are retrospective whether civil 
or criminal. 

“But where the effect would be to alter a 
transaction already entered into, where it 
would be to make that valid which was 
previously invalid, to make an instrument 
which had no effect at all, and from which 
the party was at liberty to depart as long 
as he pleased, binding—-I think the prima 
facie construction of the Act is that it is 
not to be retrospective, and it would require 
strong reasons to show ihat is not the 
case. The Lord President has put in- 
stances which show the reason and object 
for this ruling. We mustapply the ordinary 
rule in considering Statutes, and say it is 


‘not retrospective for such a purpose as 


this, there being no evidence of an inten- 
tion upon the face of the language to make 
it retrospective.” 

“The other rule is best illustrated by the 
decision of the Privy Council in Colonial 
Sugar Refining Co. v. Irving (5). That was 
a case in which the opinion of their Lord- 
ships was delivered by Lord Macnaghten 
and he lays down the principle in langu- 
age so clear that I cannot possibly do 
better than adoptit: 

“As regards the general principles appli- 
cable to the case, there was no controversy, 
On the one hand, it was not disputed that 


‘ifthe matter in question be a matter of 


procedure only, the petition is well-founded. 
if it be more than a 
matter of procedure, if it touches a right 
in éxistence, at the passing of the Act, it 
was conceded that, in accordance with a 
long line of authorities extending from the 


‘time of Lord .Coke to the present day, the 


appellants would be entitled to succeed. 
The Judiciary Act is not retrospective by 


í express enactment or by necessary intend- 
“ment.” 


And, therefore, the only question is, 
was ‘the appeal to His Majesty in Council a 


‘right vested ‘i in the appellants at' the date 


of the passing of the Act, or was it a mere 


“matter of. procedure?’ tt seems to their 
“Lordships* that the guestion does not admit 


of doubt. “To deprive a suitor in a pending 


| action ofan appeal to a ‘superior tribunal 


which belonged to him as of right is a 


very different thing from’ regulating pro- 


cedure, In prineip e, their Lordships see no 

difference “between abolishing an appeal 
5) 1908) A. G. 369; 74 L. J. P. C. 775 92 L. T. 738, 
21 T. L, R5 
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altogether and transferring the appeal to a 
new tribunal. In either case there is an 
interference with existing rights contrary 
to the well-known general principle that 
Statutes are not to be held to act retrospec- 
tively unless a clear intention to that elfect 
is manifested.” . 

There is one other passage which I should 
like to quote and it is from a judgment 
of Lord Westbury in the.well-known case 
of Attorney-General v. Sillem (4) and it is 
quoted in Stroud’s Judicial Dictionary, 2nd 
Edition, Volume I at page 98: “The right 
of appeal is only by Statute. It is notin 
itself a necessary part of the procedure in 
an action but is the right of entering a 
Supreme Court and invoking its aid and 
interpositions to redress the error of the 
Court below. It seems absurdzto denomi- 
nate this paramount right part of the prac- 
tice of the inferior tribunal.” 

Now turning again to the Indian authori- 
ties what do we find? The learned Judges 
in Nataraja Pillai v. Rangaswami Pillai 
(1) seem to me to base their observations 
on the following passage in the judgment 
of Sir Arnold White, C. J., in Bapu v. 
Bapu (6): “We think, however, the power 
conferred on this Court by s. 195 (6) of the 


Cr. P. C,is not a part of the appellate and | 


revisional jurisdiction of this Court con- 
ferred by Chapters XXXI and XXXII of 
the Cr. P. C.” 

Jt follows therefore it was concerned 
with the question of what was the proper 
procedure. However, the matter is not 
directly before us, though Sir Arnold 
White, ©. J., was quite right in thinking, 
that the power conferred was not a part of 
the appellate revisional jurisdiction, under 
Chs. XXXI and XXXII of the Code. 
But that is not the question we have to 
determine. The question we have to 
decide is whether this was a right of 
entering the superior Court and invoking 
its aid and - interposition to redress the 
error of the Magistrate's Court below and, 
therefore, it seems to us, that, on principle 
and those very weighty authorities, we ought 
to hold that this is not a case of procedure 
but it is a case of a real right to invoke the 
aid of ahigher tribunal. We are also of 
opinion that those principles are really 
. involved and carried out by s. 6 of the 
General Clauses Act X of 1897, because 


what that section says is this: 

(6) 14 Ind. Oas. 305; 39 M. 750; 11M. L. 1. 367; 
(1912) M, W. N, 499; 22M, L. J, 419; 13 Or, L. J, 
909 
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“Where this Act, or any Act of the Gover- 
nor-Geieral in Council or Regulation made 
after the commencement of this Act, repeals 
any enactment hitherto made or ‘hereafter 
to be made, then, unless a different inten- 
tion appears, the repeal shall not— 

(a) revive anything not in force or exist- 
ing at the time at which the repeal 
takes effect ; or 

(b) affect the previous operation of any 
enactment so repealed or anything duly 
done or suffered thereunder; or f 

(c) affect any right, privilege, obligation 
or liability acquired, accrued or incurred 
under any enactment so repealed ; or 

d * * * * * 

(e) affect any investigation, legal proceed-*+ 
ing orremedy in respect of any such right, 
privilege, obligation, liability, penalty, for- 
feiture or punishment as aforesdid and any 
such investigation, legal proceeding or 
remedy may be instituted, continued or 


‘enforced, and any such penalty, forfeiture 


or punishment may be imposed as if the 
repealing Act or Regulation -had not heen 
passed.” That is the shortest method of 
dealing withthis matter, namely, to base 
our decision on the words of that section 
but, as in our opinion, a very important 
legal principle is involved, we have thought 
it better to state that principle with refer- 
ence to the pronouncements of the very 
eminent Judges whose judgments we have 
quoted. Mr. Srinivasagopalachariar conced- 
ed that, apart from the question of jurisdic- 
tion, he could not argue that Mr. Hood's 
order was not right in other respects. 

The result will be that this petition is 
dismissed. 

Spencer, J., Kumaraswami 
Sastri, J., Beasley, J. and Srini- 
vasa lyengar, J.—We agree. 

V. N. V. Petiticn dismissed, . ` 
Z, K, 
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“MADRAS HIGH COURT. 


“OriMINAL Revisios Case No. 681 or 1924. . 


(CaimtnaL Reviston PETITION No. 573. 
"ts op 1924.) i 
April 22, 1925. 
Present :—Mr. Justice Krishnan. 


DENEPUDI NARASAYYA AND ANOTHER— ` 


PETITIONERS 
VETSUS i 

CHIGULURI VENKIAH AND OTHERS— 

Counrer-Peririoners Nos. 1 To 16, 18 To 

22, 24, 26, 27 AND 29 ro 46—RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 145, 
proceedings wnder—Likelihood of breach of peace, 
absence of—Procedure—Procéedings dropped—Notice 
to parties, whether necessary—Order concerning dis- 
posal of property—Jurisdiction of Magistrate. 

Where after proceedings are started under s. 145 
of the Cr. P. C. the.Magistrate is satisfied that a 
likelihood of a breach of the peace either did not 
exist or that it has ceased to exist, it is his duty to 
drop the procesdings and to withdraw from interfering 


‘with the rights of the parties in the property. An 


order dropping the proceedings in such a case is not 
liable to be attacked on the ground that notice was 
not given to the parties to show the existence cf a 
likelihood of a breach of the peace. [p. 399, col. 2.] 


Manindra Chandra Nandi v. Barada Kanta Chow- ' 


dhury, 30 0.112; GC. W. N. 417 and Gothipathi Surya- 


| narayana v, Aukeneed Prad, 81 Ind. Oas. 626; 20 L. 


W. 53; 46 M. L. J.565; 47 M. 713; 25 Cr. L.J. 978; 
(1924) A. 1. R. (ML) 795, relied on. 

After dropping the proceedings, the Magistrate is 
functus oficioand has no jurisdiction to pass any 
further orders in regard to the disposal of the sale- 
proceeds of the crops on the property which had been 
attached pending the proceedings. The proper pro- 
cedure in such acase‘isto keep the amountin de- 
posit to enable the party entitled to it to get a decree 


| of a Civil Court establishing his title thereto. [p. 400, 


col. 1.) . i 
Chenga Reddi v, Ramaswamy Goundan, 27 Ind. Cas. 


` 152; 1 L. W. 1082; 16 Or. L. J. 104 and Natesa Naicker 
. v. Raghavachariar, 85 Ind. Cas. 256; 20 L. W. 924; 


(1925) A. 1. R. (M.) 327; 26 Or. L. J. 512, followed. 
Mahalakshmi v. Subbarayadu, 74 Ind. Cas. 447; 17 


L. W. 429; (1923) A. IL. R. (M.) 472; 24 Cr. L. J. 783," 


distinguished. 

Petition, under ss. 435 and 439 of the Cr, 
P. C., 1898, praying the High Court to 
revise an.order, dated the 7th June 1924, 
of the Court of the Sub-Divisional Magis- 
trate, Masulipatam, in Miscellaneous Case 
No. 16 of 1923. 

Messrs. V., L. Ethiraj and K. Venkata- 
rama Raju, for the Petitioners. ` 


- Mr. V. Ramadoss, for the Respondent. 
The Public Prosecutor, for the Crown, 
ORDER.—This is an’ application to 


_ revise certain proceedings passed by the 


Sub-Divisional Magistrate, Masulipatam, in 
contection with an application filed by 


‘the petitioner ‘asking the Magistrate to 


take action under s, 145 of the Cr. P.O, 
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The Magistrate stating that he was 
satisfied that there was a dispute likely 
to cause a breach of the peace, passed a 
preliminary: order under s. 145 and direct- 


‘ed the parties to attend his Court and to 


file written statements of their respective 
claims as regards the possession of the 
subject-matter in dispute. Ata subsequ- 
ent stage, the Magistrate became satisfied 
that there was no likelihood of a breach of 
the peace and he, therefore, dropped the 
proceedings, and passed no orders under s. 
145 regarding possession of the property, 

` The first point taken before mein revision 
is that the Magistrate was not entitled to 
drop proceedings without giving an oppor- 
tunity to the petitioner to show by evidence 
that there was a likelihood of the breach 
ofthe peace and the Magistrate’s conclusion 
that there was no likelihood of the breach of 
the peace from information received‘ was 
incorrect. It is contended that, without 
an opportunity being given to the parties 
to show the existence of the likelihood 
of the breach of the peace,a Magistrate 
who has started proceedings under s, 145, 
Cr. P.C., cannot cancel or drop them. 
This doesnot seem to me to be the law 
at all; for, as pointed out in Manindra 
Chandra Nandi v. Barada Kania Chow- 
dhury (1), where this very question was 
raised and considered, “a party to a pro- 
ceeding under s. 145is not in the position 
of a plaintiffin a civil suit who has set the 
Court in motion and has aright to require 
a decision upon the questions raised by him. 
If a Magistrate either refusés to make an 
order under sub s. (1) of s, 145, or, having 
made such an order, subsequently cancels 
it on the ground that a dispute does not 
exist likely to cause a breach of the peace, no 
private person has any status, inouropinion 


. to contest the propriety of his refusal to make 


an enquiry into the question of possession.” 
It must be borne in mind that proceedings 
under s. 145 are not taken in the interests 
of private parties but for the preservation 
of the public peace and ifthe Magistrate 
is satisfied that the likelihood of the breach 
of the peace either did not exist or that it 
has ceased to exist, it is the proper duty of 
the Magistrate to drop proceedings, under 
s.-145 andwithdraw from interfering with 
the rights of the parties in the property, 
The case of Manindra Chandra Nandi v. 
Barada Kania Chowdhury (1) in which this 


* 1) 30 Q. 112; 60, W. N. 417, 
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very question was raised and decided bya 
Bench of that Court—Caleutta High Court 
—is against the contention raised by the 
petitioner. That ruling has been followed 
in this Court by Spencer, J., in Gothipatht 
Suryanarayana v. Ankeneed Prad (2) and 1 
am prepared to take the same view. Ido 
not think itis open to a party to come up- 
here and say that the Magistrate had no 
business to drop proceedings on the ground 
that there was no likelihood of a breach 
of the peace without giving him an oppor- 
‘tunity to show that there was such a likeli- 
hood. It is the Magistrate's duty to be 
‘satisfied that there is no breach of the peace 
in his district. Ifheis so satisfied, it is 
“not for a private party to object. Clause (5) 
of s. 145 provides fora special case where- 
as the Magistrate is pruceeding with the 
trial of the question of possession the parties 
to the proceedings or even other persons 
who are interestedare given the right to 
show that no dispute likely to cause a breach 
of the peace exists or has existed. The ex- 
istence of this clause does not take away 
the power of the Magistrate himself to 
‘drop proceedings if he is satisfied that there 
“is no further likelihood of the breach of the 
peace. This first objection, therefore, fails, 
The main pointin thecase, however, is 
as regards the order passed by the Magis- 
trate about the deposit in Court. ‘While 
the proceedings wére going on in his Court, 
the property seems to have been put under 
attachment and the crops seem to have 
been sold and certain moneys realised 
‘were deposited in Court. The Magistrate 
has passed an order directing the deposit 
‘to be given over in the main to the counter 
petitioner excepting a small” sum tof 
Rs. 5—8 to be paid to the petitioner before 
me on proving his. title. On this point, 
it has been contended’ before:me that, 
having dropped the ‘proceedings ‘under 
5. 145, the Magistrate is functus officio and 
has not jurisdiction to pass any further 
‘orders in the case.. That contention is- 
supported by two deéided cases iri ‘this 
Court, Chenga Reddi v. Ramaswamy Goundan - 
(3) and Natesa Naicker v. Raghavachariar 
'{4). On the contrary, there is a case’ in 
“Gothipathi Saryanarayana v. Ankéneed 


(2) 81 Ind, Oas: 626; 20 L. W, 58; 46 M. L. J. 565; 
. 47M. 113,25 Or. L. J. 978; “(1924) A. I.R (MJ) 


03) o7 Ind, "Cab. 152; 11. W: 1039} 16 Or. L. J. 


4. 
“ay 85 Ind. Cas. 256; 20 L. W. 924; (1925) ALL R. | 
(M.) 327; 26 Cr. L. J. 512, bss . 
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' Ramaswamy (3) and Nalesa Naicker 


_ while “holding. his hands. 
„therefore, 
Magistrate directing payment ofthe money 
-deposited to . the’ -counter-petitiotier. - The 
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Prad (2) which says that a, Magistrate 
may pass orders directing’ that the 
income or profits obtained by sale of the 
crops on the land should be given over 
to the person who raised the crops or from 
whose possession the property was taken. 
As pointed out in Chenga Reddi v. Rama- 
swamy (3) and Natesa Naicker v. Raghava- 
chariar (4) it is.this very point that is in 
dispute in a proceeding under s. 145, as to 
who was in possession ofthe land, and, if 
the Magistrate is not going to make an 
enquiry to find out who was in such pos- 
session on the ground that there jis. no , 
further likelihood of the breach of: the 
peace, and drops proceedings, it seems to 
me to be hardly ‘correct for him to 
say that the sale-proceeds of the crops 
should be handed over to the person 
who raised the crops. That means that 
the Magistrate has to come to a conclu- 
sion as regardsthe very question that he 
is not going to consider. [ am inclined 
to follow the rulings in Chenga Reddi v. 
v. 
Raghavachariar (4) in preferencé to that in! 
Mahalakshmi v. Subbarayadu (5). I notice 
that: in Mahalakshmi v: Subbarayadu. (5) 
the‘ counter-petitioners were not. repre- 
sented-and the order was-in favour of the 


‘petitioner who. apparently made out- the 


crops had been taken’ from’ him. + Fhe 


‘Magistrate: had: directed that : the “money 


should be kept -in deposit to enable. the 
party ‘entitled: to it'to. get. a‘:decree .of a 


. Civil Court ‘to-show his title.! It-seems-to 


me that that was the proper-order inthe 
case; I think it-is-not right for thei Magis- 
trate -after ‘dropping ‘the :proceedings ‘to 
make any further -orders. tHe- must “leave 


"the parties to settle’ their rights int? the 


manner they think best to do, in.the-mean- 
i In this 'case, 
I- bet aside the vorder of the 


money will be- kept in deposit in :Coùrt 
till one or other of the parties-produtes 
a deeree of a Civil-Court to`shòw:his- right 
to that money, and, on. the:produetion of 
such a decree the money will he paid to the 
party entitled'td it. | ; 

With’ this ‘variation ‘the petition must be 
dismissed. 
“WN. k: 
Z K. ` Petition dismissed. 
5) 74 Ind. Cas. 447: 17 Le W. 4295. (1923) A. I.R. 


(5) 
(DL) 472; 24 Or, L. J. 788, 
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MADRAS HIGH COURT. 
APPEAL Suit No. 173 oF 1923, 
April 1, 1925, 

Present :—Sir Victor Murray Coutts 
Trotter, Kt., Chief Justice, and Mr. Justice 
Krishnan. 

NELAKANTI SUNDARASIVA ROW 

AND OTHERS—PLAINTiFFS Nos, 3, 4 AND 2 
—APPELLANTS 
versus 
IVATUARY VIYYAMMA AND oTHERS— 


Derenvants Nos. 1 To 20—RESPONDENTS. 

Hindu Law—Life-estate holder, alienation by— 
Subsequent surrender to reversioner—Reversioner, whe- 
` ther can question alienation—Evidence Act (I of 1872 

s. 02 - Partition lists, non-production of —Oral evidence, 

admissibility of. 

Where a reversioner obtains the estate through 

_ surrender by a Hindu widow or other life-estate- 

holder, he is not entitled during her lifetime to 

question alienations made by her prior to the surrender. 

- Especially where the surrender is effected for the 

purpose of defeating alienees for consideration, tho 

rule that till the surrenderer dies, her acts cannot 

be questioned by the surrenderee, is a just and 
equitable one. [p. 402, cols. 1 & 2.] 

Subbamma v. Subrahmanyam, 32 Ind. Cas. 813; 39 
. M. 1035; 30M. L. J.‘ 260 and Singaram Chettiar v. 
Kalyanasundaram Pillai, 26 Ind. Cas. 1; (1914) M. W. 
TIN. 735; 1 L. W. 687, followed. 

Vaidyanatha Sastri v. Savithri Ammal, 42 Ind. Cas. 
245; 41 M. 75; 33 M. L. J. 887; (1917) M. W. N. 653; 22 
M. L. T. 275; '6 L. W. 542, distinguished. 

Where in a partition between two Hindu daughters, 
two lists were.drawn up for the properties as divided 
and mention was made in them of the right of 
survivorship having been extinguished and on a 
question arising whether ‘the right of survivorship 
was extinguished or not, the lists were not pro- 
duced: 

Held, that the lists constituted only a piece of evi- 
- dence and though non-production of them might go 
to shake the weight of the evidence, it did not prevent 
other and oral evidence being given. It was not a case 
to pe s. 92 of the Evidence Act applied. |p. 401, 
co 

Appeal against a decree of the Court of 
the Additional Subordinate J udge, Coca- 


nada, in O. S. No. 28 of 1921. 


Mr. B. Satyanarayana, for the Appel-- 


lants. 
Messrs. D. Appa Row, G. Lakshmanna 
and C. Rama Row, for the Respondents. 


JUDGMENT.—Two points are raised 
for decision in this appeal. The first 
question we have to decide is whether when 
the two sisters Viyamma (the first defend- 
- ant) and the deceased Peramma divided 
their women's estate, they did so merely 
with a view to convenient enjoyment retain- 
ing the right of the survivor to take the 
whole on the death of one of them or whe- 
ther such right of survivorship was expressly 
excluded by agreement between the parties, 


26 
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It is not denied thatit was open to the 
sisters to do either, in a manner binding 
between themselves: The question is one 
of fact and the learned Subordinate Judge 
has held that the right of survivorship was 
expressly excluded. 

The properties originally belonged to one 
Perayya. He died without male issue and 
he had no co-parceners. His estate, there- 
fore, passed to his widow Rajamma. She 
died 25 years ago and the estate then pass- 
ed to Perayya’s two daughters, Viyamma 
and Peramma, they taking a joint daughter’s 
estate forlife. It was these ladies that 
divided the estate. Thereis no partition 
deed but the division is admitted by all 
parties, the only dispute being whether the 
right ofsurvivorship between themselves 
was retained or expressly given up. The 
Subordinate Judge has accepted the 
evidence for the defence on the point, 
in preference to the contrary evidence for 
the plaintiff. The documents he has refer- 
red to though not very conclusive, support 
the defence version so far as they go, as 
pointedout by him. No reason has been 
shown for us to take a different view of 
the evidence in appeal. It was, however, 
elicited from one of the witnesses that two 
lists were drawn up for the properties as 
divided and mention was made in them of 
the right of survivorship having been exting- 
uished. Now it is contended that these lists 
not being produced, oral evidence cannot 
be allowed in proof of the transaction. The 
partition and the arrangement to extin- 
guish the right of survivorship were both 
made orally and the list, if any, will only 
be one of the pieces of evidence in favour 
of it. Non-production of it may go to the 
weight of the evidence but does not pre- 
vent other evidence being given. It is not 
a case to which s. 92 of “the Evidence Act 
applies. We accept the finding of the Sub- 
ordinate Judge that the right of survivor- 
ship was expressly extinguished when the 
partition was made. 

The second question raised is one of law. 
The plaintiff claims the suit properties 
through the 2nd defendant who is the 
nearest reversioner to Perayya, to whom the 
surviving daughter Viyamma has executed 
a deed of surrender Ex. XVI. He contends, 
that by virtue of the surrender the 2nd 
defendant has become entitled to the whole 
of the Perayya’s estate and that he is not 
bound by any arrangement made between 
the two sisters. This is a question on which 


- 
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we are concluded by authority in this Court 
and unless .we differ from it and refer 
the question to the: Full Bench, we are 
bound to followit. The ruling in Subamma 
v. Subrahmanyam (1) is exactly in point 
and lays down that when a reversioner 
obtains the estate through the surrender 
by the life-estate-holder of her estate, he is 
not entitled to question her alienations 
during her lifetime but must wait till 
her death todo so. It was urged for the 
appellant that this case is no longer good 
law after the ruling ofthe Full Bench in 
Vaidyanatha Sastri v. Savithri Ammal (2) 
which held thatinthe case of an adoption 
by a widow the right of the adopted son to 
question the widow’s alienations accrued at 
once, overruling the decision in Sreeramulu 
v. Kristamma (3) which was relied on as 
an authority in Subbamma v. Subrahmanyam 
(1). The ruling in Vaidanatha Sastri v. 
Savithri Ammal (2) cannot, however, be taken 
as shaking the authority of the Subbamma 
v. Subrahmanyam (1) when we find 
two of the learned Judges on the Full 
Bench, the late Chief Justice Wallis and 
Kumaraswami Sastri, J., expressly referring 
to and distinguishing it. The Chief Justice 
had affirmed the same proposition in 


_Singaram Chettiar v. Kalyanasundaram 


Pillai (4). A ruling to the contrary in C. 
M. A. No. 322 of 1919 was cited to us in an 
unreported decision of Oldfield and Sesha- 
giri Iyer, JJ., where it was held that a 
reversioner claiming by surrender from a 
widow was in the same position as a person 
adopted by a widow and could at once 
challenge the widow’s alienations, but this 
case besides being unreported, was not 
followed by Wallis, O. J., and Oldfield, J., 


himself, when it was cited to them in the ` 


case reported as Raja Gopala Surya Rao v. 
Suryanarayana Jagapathi (5) Oldfield, J., 
practically went back on his former judg- 
ment. In this state of authority Iam not 
prepared to differ from the ruling in Sub- 
bamma v. Subrahmanyam (1) above refer- 
red to, on a Supposed analogy between the 
case of a son adopted by a widow and rever- 
sioner claiming by virtue of a surrender by 
the widow on the ground that both of them 

(1) 32 Ind. Cas. 813; 39 M. 1033; 30 M. L. J. 260. 

(2) 42 Ind. Cas. 245; 41 M. 75; 33 M. L. J. 387; (1917) 
M W. N. 653; 22 M. L. T. 275; 6 L. W. 542. 

(3) 26 M. 143; 12 M. L. J. 197. 

(4) 26 Ind. Gas. l; (1914) M. W. N. 735; 1 L.W. 


687. 
(5) 64 Ind, Cas, 488; 41 M. L. J. 208 at p. 21l; 14 L, 
W, 29; (1921) M. W. N. 481. 
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claim from the last male holder and not 
from the widows. l 

As Kumaraswami Sastri, J., points out in 
Vidyanatha Sastri v. Savithri Ammal (2), 
the Courts are justified in recognising the 
right of surrender by the widow, to impose 
conditions on her power based on con- 
siderations of justice, equity and good 
conscience. Whereas in this case the sur- 
render was effected for the purpose of 
defeating alienees for consideration, the 
rule that till the surrenderer dies, her acts 
cannot be questioned by the surrenderee 
seems to bea just and equitable rule. I- 
would, therefore, follow the ruling in Sub- 
bamma v. Subrahmanyam (1) and hold that 
the plaintiff is not entitled by virtue of the 
surrender deed, Ex. XVI, to question the 
alienations of Peramma in favour of the 
defendants till Viyamma dies and the joint 
life-estate comes to an end. 

In this view, it is not necessary to con- 
sider whether the surrender is an invalid 
transaction in the circumstances of this case. 
Both the points taken by the appellant 
failing the appeal must be dismissed with 
costs of respondents Nos. 5 to 20. 


V. N.Y. 
N. H. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit Reviston No. 317 or 1924. 
July 29, 1925. 

Present:—Mr, Findlay, Officiating J. C. 

RAGHOBA—P.aintiFF—APPLICANT 

VETSUS 
GOPI AND ANOTHER—-DEFENDANTS— 


Non-APPLICANTS. 

Limitation Act (IX of 1908), s. 19-—Partial pay- 
ment of debt —~Endorsement signed by debtor on bond— 
Limitation, whether extended—Acknowledgment by ` 
agent. | 

Partial payment of a debt due under a bond 
accompanied by an endorsement signed by the 
debtor amounts to an acknowledgment of the liability 
under the bond and gives a fresh starting point for 
limitation under s. 19 of the Limitation Act. 

Pamulapati Venkatakrishniah v. Kondamudi Sub- 
barayudu, 36 Ind. Cas. 240; 40 M. 698; 3 L. W., 576; 
(1916) 2 M. W. N. 256 and Mohan Lal v. Ganesh Ram, 
48 Ind. Cas. 724, relied on. 

An acknowledgment by an agent cannot extend 
the period of limitation unless he is authorized by 
his principal to make it on his behalf. 


| 


x 
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Application for revision of a decree of 
the Small Cause Court, Balaghat, dated the 
3rd September 1924, in Civil Suit No. 697 
of 1924. Z ; 

Mr. M. D. Khandekar, for the Applicant, 

Messrs. Atmaram Bhagwant and S. A. 
Gadgay, for the Non-Applicants. 

ORDER.—In this order I dispose of 
Civil Revision Cases Nos. 317 and 320 by 
the same applicant Raghoba agaiust the 
same non-applicants Gopi and Musammat 
Kamabai. The grounds of revision are 
practically identical in either case. On be- 


half of the plaintitf-applicant itis urged . 


that the theory that the payments of 
Rs. 55 and Rs. 80 respectively were made 


on the two bonds and endorsed on the. 


backs thereof, towards interest as such, 
was given up. What has been urged instead 
is that these endorsements amounted to 
fresh ucknowledgments of liability, and 
therefore, gave a fresh standing point for 


_ limitation within the meaning of s. 19 ofthe 


Indian Limitation Act. In each case the 


` endorsement was made in the handwriting 


of the plaintiff's Mukhtyar and defendant 
No. Ils thumb-impression was taken 
underneath. The absurdity of the pre- 
vious allegation that the payments were 
made towards interest as such is patent 
from the fact that when the payment of 
Rs. 80 was made, only a lesser amount was 
then due for interest in the case of the bond 
in Suit No. 697 of 1924. 
Asregards the contention that the en- 
dorsement in question combined with the 
fact of the two payments gave a fresh start- 
ing point under s. 19 of the Limitation Act, 
reliance has been placed on the decision in 
Pamulapati Venkatakrishniah v. Kondamudi 
Subbarayudu (1). The facts of that case 
are very similar, apart fromthe fact that two 
payments on one day had therein been made 
by thedebtor. In Second Appeal No. 118 of 
1918 [Mohan Lal v, Ganesh Ram (2)], decided 
on 30th September 1918, Drake-Brockman, 
J. C., dealt with an analogous question and 
followed the Madras case quoted. The real 


` point for decision in the present case is whe- 


ther theacknowledgmentsof these payments 
authenticated by the thumb-impression of 


defendant No. 1 amount, either in express . 


terms or by reasonable construction, to an 
admission that the debt or part thereof is 


` due from him in either case. The payments 


a Ind. Cas. 240; 40 M. 698, 3 L. W. 576; (1916) 2 
M. W. N. 256. , 
(2) 48 Ind. Cas, 724, 
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made have not fully satisfied either bond 
and, had this been the intention of the 
parties, a specific reference thereto would 
undoubtedly have appeared in the endorse- 
ment, . 

The only reasonable implication to be 
put on the endorsement is that the defend- 
ant Gopi by affixing his thumb-impression 
thereto admitted by implication that the 
balance due under each bond was stillowing 
by him. Asagainst Gopi (defendant No. 1), 
therefore, thesuit was, in my opinion, wrong- 
ly dismissed, 

In the case of defendant No. 2, evenal- 
though Gopi is her husband, there is no 
proof that he had authority to make the 
acknowledgment on her bebalf and I am 
of opinion that as against Musammat 
Kamabai no fresh starting point of limita- 
tion can arise in the circumstances of the 
present case. 

It is clear, however, that the rate of Rs, 3 
imposed by the bonds in case of default 
was a penal oneand it seems to me that the. 
original rate of Rs. 2 per mensem gives 
the plaintiff all the reasonable compensation 
he is entitled to in the circumstances of the 
case. The lower Court’s judgment is, there- 
for, reversed in so far as the dismissal of 
thesuit against Gopi is concerned, and in 
the ease of Civil Revision No. 317 of 1924 a 
decree for Rs. 122-11-9 will issue. Thenon- 
applicant Gopi will bear the plaintiff's costs 
in the lower Court in proportion to the sum 
now decreed. A corresponding decree for 
Rs, 147-10-8 will also issue in Civil Revision 
No. 820 with a corresponding order as to 
costs. The non-applicant No. 1 will bear the 
applicant’s costs in these revision applica- 
tions in proportion to the amount of the 
decrees now passed. 

G. R. D. 

N. H. 


Order accordingly. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 46 or 1924, 
February 6, 1925. 

Present :—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice and Mr. Justice 
Krishnan. 

B. R. SAWMY RAO—-APPELLANT 
* versus 
X. H. WILSON, Tus OFFICIAL 
ASSIGNEE or MADRAS—RESPONDENT. 

Civil Procedure Code (Act V of 1908,0.II, r- 2-- 
Mortgage—Separate provisions for payment. of intereat 
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and principal - Suitto recover interest—No demand for 
princtpal—Insolvency of mortgagor—Application by 
Official Assignee to declare mortgage inoperative, whe- 
ther -maintainable. : 

Where there is a provision in a mortgage-deed for 
the payment of interest-diflerent from that providing 
for the payment of tho principal, making two inde- 
pendent covenants, and a personal action is brought 
on the covenant forthe payment of interest and a 

ecree is obtained, that would not prevent a subse- 
_ quent suit being brought for the recovery of the 
: principal. To sucha case O. II, r.2 of the ©. P. O. 

has no application. It can apply only if at the date 
- of suit both the principal and interest have become 
“payable. [p. 406, cols. 1 & 2.} 

Kishen Narain v.. Pal Mal, 72 Ind. Cas. 187; 50 I. 
A. 115: 4 L. 32; (1922) A. I. R. (P. C.) 412; 44 M. L. J. 
123; 25 Bom. L. R. 220; 32 M. L. T. 41; 27 0. W. N. 
802; 18 L. W. 341; 50 O. 126; 6 P. W. R. 1923; 9 O. A. & 
L. R. 488 (P. C.) : and Muhammad Hafiz v. Muhammad 
Zakariya, 65 Ind. Cas. 79; 44 A. 121; 49 I. A. 9; 20 
À. L. J. 17; 26 C. W. N. 297; (1922) M. W. N. 89; 35 ©. 
L. J. 126; 42 M. L. J. 248; 15 L. W. 377; 24 Bom. L. R. 
341; 30 M. L. T- 224; 3P. L. T. 279; 1 P. W. R. 1922; 
(1922) A. I. R. (P. ©.) 23 (P. O), followed. 

Under a mortgage-deed, interest was payable every 
' month. The deed also provided for payment of prin- 
. cipaland interest whenever demanded, and in default 
the mortgagee was entitled to proceed against the 

mortgaged property. A suit was brought in the 
’ Small Cause Court for interest due and a decree 
was obtained. At that time no demand had been 
made for payment of principal. The mortgagor sub- 
sequently became an insolvent, and an application was 
made by the Official Assignee for a declaration that 
the mortgage had by virtue of O. II, r. 2 of the O. P. G. 
become inoperative : | 

Held, (1) that the principal not having become pay- 


" able on the date of the suit, O. II, r. 2? had no applica- . 


tion to the case; [p. 406, col. 1.] 

(2) that the bar arising out of O. II, r. 2 applied 
only to a second suit by the mortgagee and did not 
entitle the Oficial Assignee to make an applica- 
tion in the -insolvéney proceedings for a declaration 
that the mortgage had become inoperative. [ibid.] 


l Appeal against an order of Mr. Justice’ 


` Waller, dated the 15th April 1924, passed 
in the exercise of the Ordinary Original 
Insolvency Jurisdiction of the High Court, 
in I. P. No. 195 of 1923. 


Messrs, Grant and Greatorex, for the Ap-, 


pellant. 
Mr. V. Varadarajah Mudaliar, for the 
Respendent. 


JUDGMENT. 


-Coutts-Trotter, C. J.—This raises 


a matter of some little interest. ‘The learn- 
ed Judge came to the conclusion to which 
he felt himself constrained to come with 
obvious and natural reluctance. I confess 
that I do not see any „particular difficulty 
about this case when the documents are 
looked at carefully. 

The case gives rise to a question as to the 
construction of O.I, r. 2, an enactment 
peculiar to Indian Law and an enactment 
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the supposed benefit of which I have never | 
been able even to guess at orto make the 
slightest suggestion of what benefit it 
would be toany body at all. The effect of it 
is said to be that the mortgagee in this 
suit having sued for an instalment of un- 
paid interest on his mortgage was to be 
held hereafter debarred from recovering 
the principal. That would not carry the 
respondent all the way because what he 
has done here is not to raise this matter 
by way of defence to a suit on the mort- 
gage or any thing of the kind but to go 
boldly to the Court of Insolvency and ask 
for a declaration that the mortgage is dead, 
cancelled. In any event whatever be the 
true effect of O. II, r. 2, he cannot go to 
that length and if it were necessary to 
decide on that ground alone, I should be 
prepared toallow this appeal on theground 
that the learned Judge had no jurisdiction, 
on an application of the Official Assignee, 
to make any such declaration. However, 
I think it can be decided on a better 
-ground than that. 

The line of demarcation between the two 
clauses of cases that arise’ is clearly drawn 
by thejudgment of the Privy Council in 
the case of Kishen Narain v. Palmal (1) and 
what the Board says is this; “ If the plaint 
originally brought came to be properly 
interpreted as claiming only a personal 
relief in respect of the unpaid interest, the 
appellant's case would be on surer ground”; 
and further “it does notappeartotheir Lord- 
ships that if the mortgage had provided, as 
mortgages always do in this country, for 
an independent obligation to pay the 
principal and the interest, thatin a suit 
brought to obtain a personal judgment 


_ in respect of the interest alone, the rule 


would have prevented a subsequent claim 
for payment of the principal.” That is 
the guiding principle that the Board has 
laid down for us. Now what of this in- 
strument? It seemsto me perfectly clear 
that there is an independent covenant 
for the payment of the interest and that 
the principal actually becomes payable 
not on failure to pay a current instalment 
of interest, but on failure to comply with 
the demand to pay the interest and prin- 
cipal due together. There is no proviso 
here which I quite agree might make all 


(1) 72 Ind. Cas. 187; 50 I. A. 115; 4 L. 32; (1922) A. 
LR. (P. C.) 412: 44 M. L. J. 123; 25 Bom. L R. 220; 32 
AL L. T. 41; 270. W. N. 802; 18 L. W. 341; 500, 126; 6 
P. W, R. 1923, 9 0. & A, L, R' 498 (P. C.), 


[91 L O. 1925) 


the difference, that the failure to pay an 
instalment of interest shall make the 
whole principal amount due. I take it 
though it is not necessary to decide the 
point, that in such a case very likely O. II, 
r. 2, might apply. But, as I say, here 
there is an indépendent covenant to pay 
interest and it-is on that I have scrutinis- 
ed the pleading in the Small Uause Court 
suit very carefully and itis quite obvious 
that the suit was brought on a personal 
covenant and a personal covenant alone 
to pay interest and the plaint care- 
fully abstains from asking for any sort of 
charge upon or other remedy against the 
mortgaged property; and the defence was an 
unsuccessful attempt to force the plaintiff 
into the position of saying that he was 
claiming in a matter which involved an 
adjudication as to immoveable property— 
an attempt which properly failed. 

Then the next thing—and it is apparently 
the ground oh which the learned Judge 
went in making this order—is that the 
letter of the 28th of December 1921, which 
demanded the interest was ofitself also a 
demand for the principal. That argument 
is one that I fail to appreciate. It is no 
use setting out the letter; there isan un- 
questioned demand for the interest and 
what follows isa warning that, if that 
demand is not ‘complied with, the Vakil 
will be instructed to recover not only 
the interest but the principal. How a 
threat to make a demand can be construed 


as being in itself a demand, I donot under-- 


stand and I am free to say on that part 
of Mr. Aingar’s argument that I have been 
totally unable to follow it. 


On these grounds I think that the learned 


Judge's order is wrong and must be re- 
versed with costs here and below on the 
Original Side scale, 

Krishnan, J.—Thisisanappealagainst 
an order passed by Waller, J., sitting on the 
Insolvency Court, on anapplication made 
by the Official Assignee to have a mort- 
gage in favour of the appellant bofore us, 
declared invalid. 

The learned Judge has passed an order 
in those terms. The reason given for the 
order is this: The mortgagee, it seems 
brought a suit in the Small Cause Court, 
Madras, for the interest due, under the 
mortgage bond, for some months. It is 
“claimed that because of that circumstance, 
‘the mortgagee’s right to sue for the prin- 
cipal is barred by O. II, r. 2 of the O. P. C, 
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anid, therefore, the Official Assignee is 
entitled to be given adeclaration that the 
mortgage is defunct. To start with, there 
is the difficulty in the way of this applica- 
tion that O. II, r. 2, does not apply unless 
the mortgagee brings a suit to enforce 
his mortgage as the rule merely barsa 
second suit The question will arise only 
in asecond suit brought by the mortgagee 
and not in an application brought by the 
Official Assignee in the Insolvency Court 
as representing the insolvent mortgagor. 
In the second place, if we look atthe mort- 
gage bond, it clearly contains separate 
covenants as regards payment of interest 
and of principal. It provides that the 
mortgagors “shall pay the interest of the 
said debt, every month, within the 5th of 
that month, commencing from the 5th of 
the current month, May 1921.” It then 
goes on to provide that the mortgagors 
and their heirs shall pay the principal 
amount, Rs. 5,000 and the interest due 
therefore, to the mortgagee or his heirs 
whenever demanded. It is quite clear 
that here we have two independent cove- 
nants; and it leaves it open tothe mort- 
gagee to call in his mortgage-money 
whenever he likes or to leave it under mort- 
gage withthe mortgagors; but the right 
to get the interest every month is speci- 
fically provided for and requires no de- 
mand whatsoever, for interest is payable 
independently of demand on the 5th of 
every month. The sentence that follows 
these two clauses in this mortgage-deed 
is this; “In default of our paying s0, you 
and your heirs shall legally proceed upon 
us and on our heirs and on the mortgaged 
properties mentioned in the Sch. A 
below and on our other properties and shall 
realise the amount.” It is contended that 
the words “In default of our paying so” 
should be taken to mean “in default of our 
paying either the interest in the first clause 
or the principal amount and interest as in 
the second clause on demand. J am un- 
able to agree with this contention. I think 
the words “in default of our paying so” 
clearly has reference only to the second 
clause, namely, on the failure to pay the 
amount of the principal and interest after 
demand. No demand was necessary to 
bring a suit for the interest. A suit for 
interest was.brough} by the mortgagee in 
the Small Oause Court not against the pro- 
perty itself butto get a personal decree 
against the mortgagors, The fact that he 
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brought that suit before demanding the 
principal cannot prevent a subsequent 
suit being brought for the principal amount 
after demand. If, as held by Waller, J., 
a demand had already been made for the 
principal money before the suit in the 
Small Cause Court had been brought and 
the principal amount and interest had 
both become payable by the time, O. II, 
r. 2 would apply to the second suit by 
the mortgagee; but that contention fails 
in this case because I agree with the 
learned Chief Justice that Ex. B does not 
amount to a demand for the payment of 
the principal amount at all. Itis as ex- 
plained by his Lordship only a threat that 
proceedings would be taken through a 
Vakil for the purpose of recovering the 


principal as well if the interest is not 


paid; the Vakil if he is instructed will have 
to take the necessary steps under the bond 
torealise the money and the first step which 
he would have to take would be to make the 
necessary demand under the deed; so that 
with all respect to Waller, J., Ex. B cannot 
be construed, in my opinion, as tantamount 
’ toa demand for the principal. In this view 
at the date when the Small Cause Suit was 
brought the principal amount of the mort- 
gage money had not become payable, the 
mortgagee not having exercised his option 
of calling itin. Order II, r. 2, then would 
not apply even in the case of a second suit 
on the mortgage. 

The point whether O. XXXIV, r. 14, has 
not got a bearing on this question has not 
been argued and, therefore, I do not wish to 
express any opinion on that point. 

The law as to the applicability of O. II, 
r. 2, has been laid down by the Privy 
Council in the cases referred to before us, 
namely, Kishen’ Narain v. Pal Mal (1) 
and Muhammad Hafiz v. Muhammad Zakar- 
iya (2). Inthe latter case, as Lord Buck- 
master explained where there is a provision 
in the mortgage-deed for the payment. of 
interest different from that as to the pay- 
ment of the principal, making two inde- 
pendent covenants, if a personal action is 
brought on the covenant for the payment 
of interest and a decree is obtained, that 
would not prevent a subsequent suit being 
brought for the mortgage-money and O. II, 


(2) 65 Ind. Cas. 79: 44 A. 121; 49 L A. 9; 20 A L. J. 17; 
26°C. W. N. 297; (1922) M. W. N. 89; 35 G. L. J. 126; 42 
M. L J. BAR: 15 L. W. 377: 24 Pom. L. R. 341; 30 M. L. 
T. 294; 3 P. L. T. 279; 1 P. W, R, 1922; (1922) A. L R. 
(Œ. 0.) 23 (P. 0). 
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r. 2 would have no application. That is 
exactly the case here. Order IIL, r. 2, will 
apply only if at the date of suit both the 
principal and interest had become payable. 
In these circumstances, I agree with the 
learned Chief Justice that this appeal must 
be allowed with costs as against the Official 
Assignee, 
WENG 
Z.K. 


Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Second CIVIL APPEAL No. 22 or 1924. 
June 30, 1925. 
Present:—Mr. Kennedy, J. C., and 

Dr. DeSouza, A. J. C. 
GANGARAM GHANSHAMDAS— 
APPELLANT 


VETSUS 
GIRDHARIMAL CHETANMAL— 
RESPONDENT. 

Limitation Act (IK of 1908), s. 12—Time requisite 
for obtaining copies—Due diligence—Sum not legally 
payable, delay in payment of, effect of. . 

In calculating the time requisite for obtaining a 
copy of the judgment or decree appealed against 
under s. 12 of the Limitation Act the Court has to 
consider whether the appellant bhas acted with due 
diligence, but by due diligence it should not be 
understood that a party should in order to obtain 
the necessaay copies be ready and willing to pay any 
sums which are not legally leviable from “him. [p. 
407, col. 2.) 

Appeal from the judgment and decree of 
the Joint Judge, Sukkur, dated the 9th June 
1924, f 
i Mr. Kundanmal Dayaram, for the Appel- 

ant. 

Mr. Tolasing K. Advani, for the Respond- 
ent. 


JUDGMENT. —In this case a curious 
point of limitation arises as to whether the 
appeal was filed in time in the District 
Court, The District Court held that the 


` appeal was time-barred and dismissed the 


appeal. It appears that the Trial Court 
delivered its judgment on the 10th May 
1923, and that the appellant who was the 
original plaintiff applied fora copy of the 
judgment and the decree on the 6th June 
1923. A copy of the judgment was deliver- 
ed on the 9th June 1923, but a copy of the 
decree was not prepared in the office til! 
the 15th June 1923. The reason for the 
delay was that the defendant had failed to 
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pay the costs of making true copies of 
certain exhibits which had been produced 
by him so that the record could not be com- 
pleted in time and eventually the plaintiff 
‘on being pressed by the clerk was made to 
pay the costs of copying the exhibits, as 
otherwise the.clerk refused to prepare the 
decree. The amount of costs was paid by 
the plaintiff on the 12th June. The decree 
was prepared on the 15th June and on the 
same day a copy of it was made ready for 
delivery to the plaintiff. It appears thata 
deficit of six-annas was still owing from the 
plaintiff and the copy of the decree though 
it was ready on the 15th June was not 
delivered to him till the 19th June, when 
the plaintiff deposited the deficit of six 
annas. : 

The learned Joint Judge considered that 
the plaintiff could claim exemption only 
up to the date when the copy of the deeree 
was made ready, viz., upto the 15th Juneand 
not upto the date of its actual delivery to 
him, i.e.. 19th June. He held thathe (plaintiff) 
was entitled to claim exemption for the 
period between 7th June and 15th June 1923 
as being the period requisite for obtain- 
ing copies of the judgment and the decree. 
On this basis of calculation he was of the 
opinion that the period for filing the appeal 
expired on the 18th June 1923, and as the 
Courts remained open, hefore vacation, till 


the 20th June 1923, he held that there was . 
a delay of three days in filing the appeal, | 


and that there was no reason to condone 
this delay. i 

The circumstances’ under which the 
plaintiff was compelled to pay the costs of 
preparing the cepies of Exhibits filed by 
the defendents are not satisfactorily ex- 
plained. It is difficult to say that the 
plaintiff was under a légal liability to pay 
these costs. The plaintiff had to pay them 
because unless they (the costs) were paid 
by somebody the clerk refused to prepare 
the decree. The plaintiff's necesssity was 
the clerk’s opportunity. The plaintiff ap- 
parently paid a certain sum on account 
towards these costs on the 12th and failed 
to pay. the balance of six-annas till the 
19th June. The learned Joint Judge has 
held that the plaintiif had failed to exercise 
due diligence because he did not pay all 
the costs on the 15th June, and this argu- 
ment is re-inforced by Mr. Tolasing on 
‘behalf of the respondent who argued that 
the plaintiff, if he thought he was not liable, 
should have paid under protest, or at any 
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Judge in Chambers. But we are unable 
to say that so long as the legal liability of 
the plaintiff to pay costs of preparing copies 
of the defendant's exhibits, is not estahlish- 
ed there were any laches on his part because 
he failed to pay these costs. No dotibt the 
learned Judge points out that the plaintiff 
must show that he has acted with due dili- 
gence, but by due diligence itshould not be 
understood that a party should be ready 
and willing to pay any sums which are not 
legally leviable from him. 

It is not clear from the record on what 
account the deficit of six-annas was due. 
But as the learned Judge has proceeded on 
the assumption that the deficit was in 
respect of costs of preparing copies of ex- 
hibits we think that the view that there was 
want of diligence on the part of the plaint- 
iff cannot be sustained. 

We,. therefore, hold that the delay in 
filing the appeal in the District Court should 
be condoned and we excuse the delay, We 
reverse the decree of the First Appellate 
Court on the preliminary point of limita- 
tion. and remand the appealfor disposal 
on the merits. The costs will abide the 
result. 

P. B. A. 

Z, K 


Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM OrpEr No. 258 oF 1923. 
June 23, 1925. 

Present :--Justice Sir Ewart Greaves, Kr, 
and Mr. Justice B. B. Ghose, 
NRIPATI NATH BHATTACHARJEE~— 
JUDGMENT- DEBTOR—ÅPPELLANT 
versus 
JATINDRA KUMAR DAS—Decrzr-Ho.pee 
— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 66, 90 -Execution of decree—Sale-proclamation, 
non-publication of —Irregularity— Waiver. 

Non-publication of the sale-proclamation is not an 
illegality but is an irregularity which can be waived 
by the judgment-debtor. [p.408, col. 2.] 

In order to be bound by waiver, a person must be 
aware of what exactly he is waiving and what right 
he is giving up. [ibid] 

Appeal against an order of the Sub- 
ordinate Judge, Fifth Court, Dacca, dated 
the 4th April 1923. . 

Mr. Sarat Chandra Roy Chowdhury and 
Babu Girija Mohan Sanyal, for the Appel- 
lant. | 


“408. 


Babu Rajendra Chandra Guha, for the 
Respondent. 

JUDGMENT. 

Greaves, J.-—This is an appeal by the 
judgment-debtor No. 4 from an order of the 
Fifth Subordinate Judge of Dacca, dated 
the 4th April 1923. The application before 
the learned Subordinate Judge was to set 
aside the sale of the properties of the judg- 
ment-debtor on the ground that there had 
been irregularity in the sale and that no sale 
proclamation was issued in the case. This 
is how the matter was opened to us, as the 
argument proceeded it was urged that the 
failure to publish the sale-proclamation was 
not merely an irregularity but an illegality 
and that the sale was, therefore, vitiated. 
The debt due to the decreé-holder is 
Rs. 7,000 and odd and it is said that the pro- 
perties of the judgment-debtor which were 
sold for just over Rs. 1,000 were in fact 
worth upwards of Rs. 27,000. 

. Now, the facts are set out quite clearly 
and succinctly in the judgment of the learn- 
‘ed Subordinate Judge. He states that in 
January, 1922, the decree-holder applied for 
execution of the decreeand that after the 
service of the notice the appellant filed an 
objection in the month of April 1922 to the 
sale. < Then it appears that in May 1922, he 
gave up a portion of his objection and two 
days later, namely, on the 8th May, the objec- 
tion case was dismissed for non-prosecution. 
It further appears that on that day, namely, 
the 8th May, the appellant before us and: 
other judgment-debtor who has not appeal- 
ed, asked for a long time to make a pay- 
ment and waived fresh sale-proclamation 
and also all irregularities in the previous 
sale-proclamation. Thereupon the learned 
Judge gave them three months’ time in 
which to discharge their indebtedness to 
the decree-holder and he fixed the 8th 
August 1922 as the date of sale. It appears 
that he also indicated at that time that if 
some substantial payment was made onac- 
count of the debt he would be prepared to 
favourably consider any further application 
for extension of time. No payment, however, 
was made and the sale took place on the 
12th August the properties being purchased 
by the decree-holder on that date for 
Rs. 1,065. It appears that when the applica- 
tion to which this appeal relates was made to 
the learned Subordinate Judge the decree- 
holder expressed his willingness even then 
to give up the properties if he got his 
money and that he was prepared, moreover, 
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to give time to the: judgment-debtor to mak? 
the necessary paymentin discharge of the 
decree. Even this concession, which was 
offered by the decree holder, apparently, was 
not acceptable to the appellant and he 
relied on what he considered his strict right, 
namely, to have the sale set aside on the 
ground that there was no sale-proclam 
tion. : 

Now, it seems to us that the learned Sub- 
ordinate Judge has quite rightly. held - that 
on the failure to publish the isale-proclama- 
tion there was an irregularity that could be 
waived by the judgment-debtor and that 
it has been waived in the present case. We 
have, therefore, to consider in this appeal 
whether the order of the learned Subordinate ' 
Judge of Dacca in refusing to set aside the 
sale is a wrong order. 

Now, there wasareturn by the peon of 
publication of the-sale-proclamation but it 
appears from the evidence given on behalf 
of the appellant that there was, in fact, no 
service of the sale-proclamation. This is 
spoken to by noless than 5 witnesses. who 
gave evidence on behalf of the judgment- 
debtor, namely, witness No. 2, witness No. 3, 
witness No. 4, witness No. 5, and witness 
No. 6 who state that no sale-proclamation 
was served on the properties sold. No 
evidence was given on behalf of the decree- 
holder to contradict this and I think, there- 
fore, we must accept that there was, in 
fact, no publication of the sale-proclamation. 
Now, is this an illegality as is suggested 
on behalf of the appellant or is it merely an 
irregularity ? I feel myself no doubt that it 
is not an illegality but it is an irregularity 
which can be waived by the}judgment-debtor. 
The question, therefore, is, has there been 
a waiver by the judgment-debtor in the pre- 
sent case of this irregularity ? It is suggest- 
ed that this is not so and that the judg- 
ment-debtor did not know at the time he 
waived the irregularity that there had been, 
in fact, no service and no publicationof the 
sale-proclamation. Now, there is no doubt 
that to waive anything, you must be aware 
of what you are waiving and you cannot be 
held bound by any waiver unless you are. 
aware of what exactly you are waiving and 
what rights you are giving up. I think, 
there is no doubt in the present case that at 
the time the appellant waived any irregu- 
larity in the service of the sale-proclama- 
tion, he was fully aware of the facts of the 
case. This being so, it seems to me that the 
learned Subordinate Judge was perfectly 
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correct in holding that he could not inter- 
_fere having regard to the fact that there had 
been waiver by the judgment-debtor of any 
irregularity that might have taken place in 
ponera with the sale-proclamation, Then 
it is suggested that there has been fraud 
and that there could be no waiver of fraud. 
There is no doubt, I think, that if facts 
were concealed by the decree-holder at the 
time of the waiver the judgment-debtor 
would not be bound by any waiver if he 
was ignorant of the fact owing to fraud prac- 
tised by the decree-holder. But I confess 
that I have listened and listened in vain to 
discover what was thefraud upon which the 
appellant relies. The nearest approach that 
was suggested was the so-called false state- 
ment in the return by the peon with regard 
to the service and publication of the sale 
proclamation. But there is no proof that 
this was instigated by the decree-holder so 
it cannot be deemed evidence of fraud on 
behalf by the decree-holder. Then it is 
suggested that the entries with regard to 
the value of the properties must have been 
false to the knowledge of the decree-holder 
and that this is a fraud practised by him on 
the Court and on the judgment-debtor. It 
does not seem to me that this is so even if 
the properties were under-valued.I do not 
think this is a fraudulent action on behalf 
of the decree-holder so as to entitle the ap- 
plicant in the circumstances to the order 
ae he seeks, namely, to set aside the 
sale, . 

It may be very unfortunate for the judg- 
ment-debtor that the properties which he 
alleges to be worth upwards of Rs. 27,000 
have been sold at just over Rs. 1,000. But 
after all, it seems to me, that he has had 
abundant opportunity to produce the money 
and to pay to decree-holder had he desired 
to do so. The three months given him from 
April 1922 until the sale.of the 12th August 
of that year do not seem to have been 
utilised by the judgment-debtor in any at- 
tempt to pay off the debt or to pay any sum 
whatsoever on account thereof. Consequent- 
ly it seems to me that he must be liable for 
consequence of his own act and if as I think 
there is no fraud. and if as I think there is 
no illegality we should not be justified in 
the circumstances of the case in interfering 
with the order of the learned Subordinate 
Judge and setting aside the sale. 

The result is that the appeal fails and is 
dismissed with costs. Hearing-fee 3 gold 
mohurs, 
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The record may be sent down at once. 
Ghose, J.—1] agree. 


Z. K. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Second O:vin APPEAL No. 19 or 1924. 
June 30, 1925. 

Present :— Mr. Kennedy, J. C., and 

i Dr. De Souza, A. J. C. 
HYDERABAD MUNICIPALITY — 
APPELLANT 
versus 

HAKUMAL AND 0THERS— RESPONDENTS. 

Municipal tax, non-collection of -Abrogation of tax. 

Where there is a valid rule duly framed by a 
Municipality and duly sanctioned for the levy ofa 
certain tax, there can be no tacit or inferential 
abrogation of the tax, eg., by non collection of the 
tax for a length of time, and so long as the rule is 
there it may be enforced at any time without further 
ceremony or without obtaining new sanction. [p. 410, 
col. 2.] 

Appeal from the judgment and decree of 
the District Judge, Hyderabad (Sind), dated 
the 18th March 1924. 

Captain C, C. Lewis, for the Appel- 
lants. 

Mr. Motiram Ramchand, for the Respond- 


ents. 

JUDGMENT.--We find it somewhat 
dificult to appreciate the reasons why 
the Court of the first instance and the 
Appellate Court decided this suitin the 
manner in which they have done. The 
question stripped of unnecessary detail is 
a very simple one. The Hyderabad Murici- 
pality levies octroi from persons residing 
within Municipal limits and has issued 
rules to enable it to do so. These rules 
for -the purposes of the present litigation 
must be supposed to be valid and to have 
received sufficiént sanction. One of these 
rules is r. 12 which requires all addressees 
of parcels liable to octroi duty coming hy 
post inter alia to pay the octroi duty on 
such articles. The present plaintiffs were 
called upon to pay octroi duty upon cer- 
tain articles which they had received by 
post and they brought a suit to have it 
declared that the demand of the Munici- 
pality is ultra vives and for an injunction 
directing the Municipality not tolevy the 
octroi on postal articles. Both Courts, name- 
ly, the First Class Sub-Judge of Hyderabad 
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and the District Judge granted a declara- 
tion to the plaintiffs and gave them the 
injunction prayed for: And the Munici- 
pality now comes here in appeal. 

As we have said there is apparently a 
valid rule duly framed by the Municipality 
and duly sanctioned requiring certain per- 
sons to pay octroi on postal articles. If that 
rule be still in force and has not been 
abrogated, it is impossible for persons who 
receive postal articles legally to refuse to pay 
such octroi on them as may be due under 
the octori rules. But the allegation of the 
plaintiffs is that there has been an abroga- 
tion of that rule. In vain we invited the 
plaintifis to point out any resolution of the 
Municipality formally abrogating the liabili- 


ty of the inhabitants to pay octroi on postal 


articles. But they say that there has been 
a tacit or inferential abrogation. We are 
not at all clear what is meant by a tacit 
and inferential abrogation of a tax, or how 
it is possible for those who are responsible 
for the financial management of the Munici- 
pality to abrogate a tax tacitly and inferen- 
tially seeing that they cannot impose one 
tacitly and inferentially. But we suppose 
- the plea is that owing to the conduct of the 
Municipality in failing to collect this tax 
for some time, it would not be equitable to 
allow them now to collect it. 

A short history, therefore, of the trouble 
may be given. It appears that for a long 
time there was a custom by which postal 
articles entering Hyderabad were examined 
and assessed whilst stillin the custody of 
the Post Office and that the addressees were 
expected to pay the octroi before taking 
delivery. Now this was apparently used 
either accidentally or intentionally as 
ameans of giving trouble to the Post 
Office, and Government, therefore, said if 
the Municipalities persist in examining 
articles at- the Post Otfice (as they were 
in strict law entitled to do, because it 
was the agents of the Post Master 
General who actually brought the articles 
within the Municipal limits), then in that 
case the Government would prohibit levy- 
ing of octroi on postal articles under the 
special powers given to Government by the 
Municipal Act torescind obnoxious taxes. 
Alarmed at this threat, the Municipality 
ceased to require that the goods should be 
examined at the Post Office and neglected 
to put into force the provisions of para. 12 
and the rules thereunder. The result was 
that for some months no octroi was levied 
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on postal articles. As may reasonably be 
supposed the result of this was that all per- 
sons living inside Municipal ‘limits who 
wished to import small and valuable 
articles otherwise subject to octroi import- 
ed them through the Post Office thus escap- 
Thereupon the Municipality be 
thought themselves of r. 12 and proceeded 
to enforce it. From this short narration, it 
would.seem that the Municipality never 
tacitly or inferentially abrogated this tax. 
All that they did was to abandon a parti- 
cular means of levying this tax. That is 
to say they gave up their right or claim 
to examine the articles at the Post Office. 
But the rate-payer was still bound under 
the r. 12 himself to go and make a declara- 
tion of the value of any postal. article 
which arrived and was subject to octroi. 
It may probably be the case that the 
rate-payers did not do their duty and it 
may be that the Municipality was negligent 
in not compelling themso to do their duty. 
But there has been no abrogation of the 
rule calling upon the rate-payers to pay 
octroi and asthe rule is there it may be en- 
forced without further ceremony or without 
obtaining new sanction. 

The fact that the officers of the Minii 
pality sometimes in correspondence loosely 
called this disuse of a means of collection 
an abrogation of the tax iu no way changes 
the legal position. 

As regards the arguménts for convenience 
we havenothing to say. It may be that 
the Municipality has been negligent in not 
enforcing the ruleand it may be that they 
induced hopes tospring up in the minds of 
the rate-payers that they would be 
able wholly to avoid the payment of the 
octroi. And it is quite likely that the 
rule is unenforceable in practice and it 
may well penalize the honest while benefit- 
ing .the dishonest, and it is likely that - 
short notice given may cause some persons 
to suffer. Bat all these things are matters 
of policy. They are not matters which should 
concern ourselves and there is much to be 
said as far as the question of policy 
goes upon both sides. For instance while 
the extremely rapid introduction of the 
notification of the intentions of Munici- 
pality to enforce r. 12 may cause in some 
respect a hardship to some individuals yet 
it clearly appears necessary in the interests 
ofthe general public Because if a long date 
had been given every body would have hast- 
ened to import articles subject to octroi 
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before the said date arrived. But as we have 
already said the question of convenience or 
policy of the Municipality is not a question 
for us. Itis matter between the Munici- 
pality on one side and the Government on 
the other or the Municipality on the 
‘one side and the electors on the other. All 
that we have to do is, to ascertain 
whether the plaintiffs have succeeded 
in proving that they are no longer bound 
by the provisions of r. 12 and the ancillary” 
rules of the Municipal bye laws. And we 
have no hesitation insaying that they are 
so bound and that, therefore, the Munici- 
pality cannot be prevented #by us from 
collecting octroi on postal articles. 

The result, therefore, is that we set aside 
the order of the lower Court and dismiss the 
suit with costs throughout. 

Before the decree is issued the Munici- 
pality must pay deficit amount of Court-fee 
of Rs. 35. 

P. B. A. 


Z, K. Appeal allowed. 


CALCUTTA HIGH COURT. 
` APPEAL FROM APPELLATE DECREE 
No. 201 or 1923. 
July 3, 1925. 
Present:—Mr. Justice Cuming 
and Mr. Justice Chakravarti. 
Srijut MANOHAR DAS MAHANTA 
—PLAINTIFF—APPELLANT 
versus 
BROJENDRA LAL DAS AND OTHERS 
— DEFENDANTS —RESPONDENTS. 

Bengal Land Revenue Sales Act (XI of 1859), s. 54— 
Sale of estate—Allowance charged upon estate-—Encum- 
brance, what is—Notice, question of, whether arises— 
Suit to recover allowance—Recurring liability--Limi- 
tation. 

The fact that an allowance had been received out of 
certain lands for along period from several succes- 
sive owners is proof of the grant of a perpetual 

. allowance charged on such lands. [p. 412, col. 2.] 

Mana Vikrama v. Karnavan Gopalan Nair, 30 M. 
203, followed. h 

An encumbrance is a right to or interest in land 
which may subsist in any third person to the 
diminution of the value of the land and not inconsist~ 
ent with the passing of the fee init by a deed of 
conveyance. [ibid] 

The period of limitation fora suit for the recovery 
of money where the liability to pay the money is 
recurring, asising every year, runs in respect of the 
amount of each yearly payment from the time when 
each yearly amount falls due. The mere failure to 
sue for the money for any particular year for more 
than twelve years would not bar a suit for the 
recovery of an amount which falls due subsequently. 
[p. 418, col. 1. 
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In a sale under s. 54 of the Bengal Land Revenue 
Sales Act,no question of the notice of an encum- 
brance arises. [ibid.] 

Appeal against a decree of the Subordi- 
nate Judge, dated the 26th August 1922, 
reversing that of the Munsif, First Court, 


‘Burdwan, dated the 16th December 1921. 


Mr. Sarat Chandra Bose, Dr. Dwarka Nuth 
Mitra and Babu Narendra Krishna Bose, for 
the Appellant. ` 

Messrs. Hara Prosad Chatterji and 
Samarendra Kumar Dutt, Babus Mrityun- 
joy Chatterji, ` Biraj Mohan Majumdar, 
Kali Kinkar Chakravarti, Shishir Kumar 
Banerji and Tarakeswar Nath Mitra, for 
the Respondents. 

JUDGMENT. 

Cuming, J.—This appeal arises out of 
a suit for recovery of Rs. 615-2-5 gandas 
by the sale of Mouza Jonardanpur which 
belongs now to defendants Nos. 12 and 13. 


` The case of the plaintiff who is the Mohanta 


of the gadi of Rajgunj Asthal is that this 
property is charged with a yearly payment 
to him of Rs. 129-1-1-1 kant. One Baidya 
Nath Tewari who was the predecessor of 
defendants Nos. 3 to 11 promised to pay 
Rs. 120 (sieca) per year to the then Mohanta 
Udbadhas for the expenses of the idols of 
the Asthal and as security for the payment 
of the said annual amount he first of all 
promised to makeover 101 bighas of land. 
This land, however, not being demarcated 
it was not made over to the Mohanta, But 
subsequently a partition having taken place 
between Baidyanath Tewari and the heirs 
of his brother Gopinath Tewari under the 
partition deed it was provided that the 
predecessor of defendants Nos. l and 2 
should pay to the Mohanta at the rate of 
Rs, 120 (sicca) per annum from the income 
of Jonardanpur. This amount was paid 
for many years to the Mohanta by the pre- 
decessors of defendants Nos. 1 and 2; and 
at one time the predecessor of the plaintiff 
obtained a decree for arrears of this money 
against the predecessor of defendants Nos. 1 
and 2. Atthe time of the partition Touzi 
No. 21 within which was comprised the 
Mouza Jonardanpur was divided up amongst 
the co-sharers and separate accounts were 
opened. That portion of the touzi which 
contained Jonardanpur was sold in January 
1907 for arrears of revenue and was pur- 
chased by defendants Nos. 12 and 13. The 
plaintiff contended ‘that as only a share of 
the estate was sold it was sold with all the 
encumbrances and that this payment of 


_the annual amount of Rs. 120 (sieca) was an 
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encumbrance and the purchasers were still 
liable to pay this amount. The case of 
defendants Nos. 12 and 13 with whom we 
are now concerned would seem to be that 
there was no charge on the property, that 
if so, this charge was not an encumbrance 
and lastly that they were purchasers with- 
out notice and, therefore, they were not 
liable to pay the money. 

The first Court decreed the suit. He held 
that a valid charge was created on the pro- 
perty and that this charge was not ex- 
tinguished by the revenue sale. In appeal 
the learned Subordinate Judge held that 
a valid charge was created on the property 
by Baidya Nath Tewari the predecessor of 
defendants Nos. land2. He, however, held 
that as the defendants were purchasers with- 
out notice that charge was not enforcible 
against Jonardanpur in their hand and he 
further found that the charge created on 
Jonardanpur by Ex. 4 was not an encumbr- 
ance within the meaning of s. 54 of the 
Revenue Sale Law. He further found that 
the plaintiff's case was barred by limitation, 
because he had not brought his case within 
12 years from the date of the purchase at 
the revenue sale. : 

The plaintiff has appealed to this Court 
and he contends that the charge created 
by Baidya Nath Tewari is an encumbrance 
and that, therefore, as defendants Nos. 12 
and 13 purchased at the revenue sale only 
a share in the estate under s. 54 of Act XI 
of 1859 they purchased it burdened with 
the charge, and secondly he argues that the 
suit is not barred by limitation. It isa suit 
to enforce payment of money charged on 
an immoveable property and the liability 
was- a recurring one and limitation runs 
from each period for which the money was 
due. The respondents who are traversing 
both these points, however, contend that 
“no charge whatever was created on the 
property. I shall deal with this point first 
of all, because obviously if no charge was 
created on the property by Baidya Nath 
Tewari then there is nothing more to be 
said and the plaintiff's suit must fail. Both 
the lower Courts have found that a valid 
charge was created on the property. No 
doubt there is no document which speci- 
fically charges Jonardanpur with the pay- 
ment of this Rs. 120. The only document 
that we have is the Ex.4 in which it is 
stated that in the place of the land which 
he (Baidya Nath Tewari) promised to the 
Mohanta Rs. 120 a year would be paid from 
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the income of Jonardanpur. There i 
further evidence that this amount had 
been paid for more than 100 years, The 
lower Courts have, I think, rightly followed 
the principle laid down in the case of Mana 
Vikrama v. Karnavan Gopalan Nair (1). 
There it was laid down that the fact that 
an allowance had been received out of 
certain lands for a long period from several 
successive owners is proof of a grant ofa 
perpetual allowance charged on such lands. 
This principle, I think, may be applied to 
the present case. This money was being 
paid for more than 100 years which the 
land must have obviously passed through 
a number of hands. 1 think the lower 
Courts were entitled to draw an inference 
from this that there was a charge, on 
Jonardanpur to payto the Mohanta every 
year the sum of Rs. 120 (sicca). 

‘I shall now deal with the two points 
raised by the appellant. The appellant 
contendsthat this charge is an encumbrance 
and that, therefore, the purchasers at the 
revenue sale purchased the property burden- 
ed with this encumbrance. As far as I 
can see a charge of this character is ` 
an encumbrance on the land. Bouvier in 
his Law Dictionary which is referred to 
in the case of Prodyote Kumar Tagore v. 
Rakhal Chandra Sarkar (2) defines an 
encumbrance as “any right to, or interest in, 
land which may subsist in a third person to 
the diminution of the value of the land and 
not inconsistent with the passing of the 
fee in it by a deed of conveyance”. It seems 
to me that this definition exactly covers the 
present case. This liability to pay Rs. 120 
every year to the Mohanta is an interest 
in the land which subsists in the Mohanta 
to the diminution of the value of the’ land. 
Obviously the land in suit is of less value 
on account of the burden. [ have, there- 
fore, no hesitation in coming to the finding 
that this charge on the land is an encum- 
brance and that Jonardanpur having been 
sold as part of the estate, under s. 54 the 
purchaser took the land burdened with the 
liability to pay Rs. 120 (sicca) to the pre- 
sent plaintiff, 

With regard to the question of limita- 
tion that has been decided by the learned 
Subordinate Judge against the plaintiff he 
seems to hold that asthe money has not 
been paid for more than 12 years the claim 

(1) 30 M. 203. 


(2) 5 Ind. Cas, 243; 14 C. W, N. 487; 11 C. L. J. 209; 
37 0. 322. ` å 
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is entirely barred. Incidentally I may 
point out that this question of limitation 
was not argued, nor pressed in the Court 
of first instance. The learned Subordinate 
Judge is clearly wrong in the finding he 
has come to on this point. The suit isa 
suit for recovery of money due and the 
liability to pay this money is a recurring 
liability arising every year and the period 
of limitation runs from the time when each 
yearly amount fell due. The mere failure 
to sue for the money for any particular 
year for more than 12 years would'not bar 
a suit for the amount which subsequently 
became due. 

A further point raised by the respondents 
is that they are purchasers without notice 
of the encumbrance. In asale under s. 54 
of Act XI of 1859 no question of notice 
arises. 

The result, therefore, is that this appeal 
succeeds. The decree of the lower Appel- 
late Court is set aside and that of the 
Court of first instance restored. 

The appellant is entitled to his costs both 
here and in the lower Appellate Court 


- from defendants Nos. 12 and 13. The other 


3 


respondents will bear their own costs of 
this appeal, The order of the lower Appel- 
late Court as to the costs of the defendants 
other than defendants Nos. 12 and 13 will 
remain unaltered. 

Chakravarti, J.—I agree with my 
learned brother in the order which he pro- 
poses to make in this case. I shall add 
only a few words. Defendants Nos. 12 and 
13 purchased at a revenue sale a separate 
account which amongst other properties. 
consisted of a mouza called Jonardanpur. 
They purchased, therefore, the Mouza Jonar- 
danpur and under the provisions of s. 54 
of the Revenue Sale Law they took it with 
all the encumbrances existing upon the 
property. The plaintiff by this snit wants to 
enforce payment of a certain sum of money 
by the sale of Mouza Jonardanpur. Now, 
the sole and real question in this case is 
“was there any encumbrance upon Jonar- ` 
danpur when it was sold for arrears of 
revenue?” An encumbrance is a burden 
upon a property and ordinarily it dimi- 
nishes the'value of the property in question. 
Now, it appears that the predecessor of 
defendants Nos. 1 to 11 dedicated 101 
bighas of land within Mouza Jonardanpur 
in favour of a certain Thakur of which 
the present plaintiff and His predecessors 
were shebaits as Mohantas, It appears that 
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it was not found possible to demarcate 101 
biyhas so dedicated. It further appears froia 
partition deed executed between the owners 
of the original property that Mouza Jonar- 
danpur was assigned by the partition to 
the predecessor of defendants Nos. 1 and 2 
with a burden of, paying Rs. 120 (sicca) 
out of the income of Mouza Jonardanpur 
in lieu of the said 101 bighas of land. 
Apparently it was with the assent of the 
predecessor of the plaintiff. As it appears 
that subsequent tothe date of that partition 
that is 1808 the sum of money had been 
all along paid by the predecessor of defend- 
ants Nos. land 2 andin fact by defend- 
ants Nos. 1 and 2 themselves and received 
by the plaintiff and his predecessors. It 
also appears that in the year 1867 a decree 
was obtained by the predecessor of the 
present plaintiff against the then holder of 
the Mouza Jonardanpur for the amount of 
Rs. 120 (sicca) then as Rs, 129 and odd in 
Company’scoin. The charge mentioned in 
the partition deed was enforced by a 
decree of the Court. In the circumstances 
both the Courts have held that Mouza 
Jonardanpur was held by defendants Nos. 
land 2 subject to the burden of payment 
of Rs. 129 and odd to the plaintiff. 

It has been argued by the learned Ad- 
vocate who appears for the respondents 
that no charge was created in favour of 
the Thakur of which the plaintiff is the 
shebatt. Iagree with my learned brother 
that it is clear that there was a liability 
created upon this property of Mouza Jonar- 
danpur for the payment of Rs. 129 and odd 
in favour of the Thakur. In the days when 
this transaction took place no formal deed 
was necessary for the creation of a charge 
in favour of a Thakur in the way of debut- 
ter, From the circumstances which I have 
stated it is quite clear that the income of 
Jonardanpur to the extent of Rs. 120 (sieca) 
was assigned for the sheba and puja of the 
Thakur. Whoever was the holder of this 
Mouza Jonardanpur was liable to pay this 
sum out of the income of the mouza. In 
my opinion, therefore, there was a valid 
charge upon this property created in the 
manner stated above. This certainly was 
a burden upon the property when it was 
sold for arrears of nevenue under s. 54 of 
Act XI of 1859; the defendants Nos, 12 and 
13.when they purchased the property pur- 
chased it subject to that burden and, there- 
fore, as minus the income which was 
dedicated in favour ofthe Thakur. With 
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these few words I agree with my learned 
brother in the judgment which he has just 
delivered. 


Z, K. Appeal allowed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 233 or 1923. 
` January 7, 1925, 
Present:—Mr, Justice Wallace and 
Mr. Justice Madhavan Nair. 
LINGAM VEERA RAGHAVA RAO— 
_ PETITIONER—DEFENDANT—APPELLANT 


; versus ` 
MALLAPRAGADA GURUNATHA RAO 
— DSOREE-HOLDER— RESPONDENT. 

Civil Procedure Code (Aet V of 1908), s. 47, O. XXI, 
rr. 58, 60—Execution of decrec—Attachment—Claim 
proceedings—Scope of enquiry—Property liable under 
decree, effect of—Omission to implead party—wNotice, 
want of, effect of—Appeal—Prejudice. . 

The enquiry under O. XXI, r.58 of the C. P.O. is 
designed to cover cases where athird party comes 
forward with a claim to the property attached on the 
ground that it is not attachable as the, property of 
me eres or liable for the decree. [p. 415, 
col. 2. 

In such an enquiry the Court can release the pro- 
perty from: attachment only if the conditions laid 
down in 1,60 of O. XXI of the C.P. O. are found. 
Where, however, a party admits that the property 
attached is the property of the judgment-debtor in 
his hands and liable for the decree, he cannot maintain 
an application under r. 58 of O. XXI. An attachment 
cannot be raised at the instance of such a person 
merely on the ground that the decree-holder by a 
mistake omitted his name from the execution petition 
where it is found that in prior proceedings he had 
been madea party and had admitted the liability of 
the property in his hands. [ibid.] 

In considering whether the legal representative of 
a judgment-debtor is entitled to maintain an appeal 
under s. 47 of the C. P, C. against an order of the 
Executing Court merely on the ground of want of 
notice, the Court must consider whether that want of 
notice has in any way prejudiced the appellant. [ibid.] 

Appeal against an order of the District 
Court, Ganjam, at Barhampore, in E. A. 
No. 166 of 1922, in E.P. No. 16 of 1920, in 
O. 5. No. 6 of 1903. . 

Mr. C. Sambasiva Rao, for the Appellant. 

Mr. Y. Suryanarayana,. for the Respond- 


ent. 


JUDGMENT.—This is an appeal 
against the order of the District Court, 
Ganjam ina claim petition under O. XXI, 
r. 58. The circumstances briefly are as 
follows: The plaintiff sued in 1903 for the 
recovery of certain lands, the chief 
defendant being one Subba Rao, the second 
defendant in the case. He got a decree 
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which was confirmed by the High Court 
on appeal in 1909. He got delivery in 
l9ll and in 1913 he filed E. P. No. 67 of 


` 1913 for mesne profits due under the decree. 


Subba Rao died while the appeal was 
pending and his mother was brought on 
record as his legal representative. She died 
before the execution petition was filed. In 
theexecution petition, the brothers of Subba 
Rao were added as legal representatives 
and the father of Subba Rao, the third 
defendant in the suit was also made a 
counter-petitioner. The assets of Subba 
Rao in their hands were attached. On 
3rd November 1914, this execution petition 
was struck off the file with directions to 
the decree-holder to renew it after the 
appeal against the first Court’s order was 
disposed of finally by the High Court, On 
16th November 1915 the decree-holder put 
in another E. P. No 59 of 1915 against the 
same parties. In that execution petition 
the brothers claimed the property asthe joint 
family property of themselves and Subba 
Rao. This claim was dismissed by the District 
Judge and by the High Court also on 23rd 
January 1920 and those decisions declared 
unequivocally that the property was Subba 
Rao’s separate property. This execution peti- 
tion was dismissed on 18th November 1921. 
as the decree-holder elected to proceed with 
a fresh execution petition which he had 
filed. This was E. P. No. 16 of 1920 put 
in on 28th April 1920for the same relief 
against the same property, and the property 
was attached as the property of the judg- 


ment-debtor, Subba Rao, in the hands of . 


the counter-petitioners on 25th July 1922. 
To this execution application, for some 
reason or other, the third defendant, the 
father of Subba Rao, was not made a party. 


‘Taking advantage of this, he put in a 
claim petition against the attachment on, 


the ground that he had had no notice. The 
hearing of this claim petition went on pari 
passu with a petition by the decree-holder 
to add the third defendant asa party in the 
execution petition. The District Judge 
dismissed the claim petition and added 
the third defendant as a party to the 
execution petition on 28rd April 1928. 
Against the. order dismissing the claim 
petition the present appeal js filed. He 
has not appealed or moved in revision 
against the order adding him as a party 
to the execution petition, although in the 
course of the hearing before us, he contended 
that that order was contrary to law because 
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the Court could not bring him on in the exe- 
cution petition more than 12 years after the 
date of the decree. We are here, however, 
strictly confined to.dealing with the appeal 
against the order on the claim petition. 
Now, the High Court’s judgment on 23rd 
January 1920 made it clear to both parties 
that” the true legal representative of Subba 
Rao was his father the third defendant. 
Thethird defendant does not deny that 
the property attached is the estate of 
Subba Rao in his hands and that it is 
liable to be proceeded against in execution 
forthe decree amount. His claim, there- 
fore, is not that he ‘holds this‘ property in 


any rightof his own, but only as the legal. 


representative of the judgment-debtor, and 
the ground on which he putin his claim 
' petition E. A. No, 166 of 1922, was not 
that the property was not that of the 
judgment-debtor and not liable for the 
decree, but the purely technical one that, 
theholder of the assets of the judgment- 
debtor, had not been brought on record 
in the execution petition and given notice 
therein, 

The District Judge went elaborately into 
the case and dismissed the claim petition 
on two grounds, first, that the third defend- 
ant had already in a counter put in by 
himin E. P. No. 67 of 1913 on 18th Decem- 
ber 1924 as guardian of two of the brothers 
of Subba Rao, defendants Nos. 36 and 37, 
declared that he had no right to the proper- 
ty, and was, therefore, estopped from now 
putting forward the contrary; and second, 
that the estate of Subba Rao was sufficiently 
represented in the execution petition for 
purposes of execution by the brothers of 

- Subba Rao even though they were not the 


'. true-legal representatives. 


As to the first point, it was disclosed dur- 
- ing the course of the argument before us 


`. that the District J udge was in error in sup- 


. posing that the counter of defendants Nos. 
36 and 37 was put in by the third defendant. 
They were then actually majors and put 
in their counter as such. The statement 
therein that their father has no right what- 
ever to the property, therefore, was not 
’ made. by the father at all and cannot form 
an. estoppel against him. 

As to,the second point, the question 
whether the placing on record of a wrong 
legal representative will bind the estate in 
such execution proceedings was gone into 
to' some extent before us but we stopped 
the argumenton that point as it seemed to 
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` is barred by time. 
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us unnecessary to” go into it further for the 
decision of the case. 

We are of opinion that the third defend- 
ant’s present petition was unsustainable 
under O. XXI, r. 58. The enquiry under 


.that Order is designed to cover cases where 


a third party comes forward with a claim 
tothe property on the ground that it is 
not attachable as the property of the judg- 
ment-debtor or liable for the decree. Now, 
the third defendant has all along admitted 
and admits now that this property is the 
property of the judgment-debtor in his 
hands and liable for the decree. In such 
anenquiry the Court can release the pro- 
perty from attachment only ifthe conditions 
of r. 60 are found; and that is not the 
present case at all. The Court could not 
then in law under this enquiry allow the 
third defendant’s claim. 

The petition of claim, however, was put 
in also under s. 47 of the C. P. C., and pos- 
sibly the question of want of notice might 
fall to be considered if itis taken to bea 
case under that section; but, in considering 
whether an appeal from anorder under that 
section should be allowed merely on the 
ground of want of notice in the execution 
petition, the Court must consider whether 
that want of notice has in any way prejudiced 
the appellant. In the present case we cannot 
conceive how it has prejudiced the appel- 
lant, noris heable to suggest to us of what 
benefit it would have been to him if he had 
got the notice. He admits that the property 
is liable for the decree and has admitted 
it all along. He has been a party to two 
previous execution proceedings in which 
the property, which was in his possession 
all along, was attached as the assets of 
Subba Rao and he raised no objections 
to that, because he obviously could not, and 
has never denied that these assets were liable 
for the decree. So far back as 23rd April 
1923, he was added as a party to this execu- 
tion petition and he has not yet sought to 
have that order set aside, He is obviously 
now endeavouring merely to take advantage 
of a mistake made by the decree-holder in 
omitting his name from the execution 
petition--a mistake which, in view of his 
attitude throughout, cannot in any way 
profit him, or get rid of the cardinal fact 
that the property attached is liable for 
the decree, unless the decree-holder’s claim 
His own. claim, there- 
fore, is obviously unsustainable, for, even 
if he was on record in E, P, No, 16 of 
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1920 no plea which he could raise would 
avail him. Theonly object of putting him 
on, record and giving him noticeis to give 
him an opportunity to put forward any 
claim which he has in his own right to the 
property or any question of limitation 
barring the execution petition. As to the 
former he was in no better position than 
he had been when he was on record in 
the two previous execution petitions; and 
as to the latter, there is no question of 
E. P. No. 16 of 1920 being time-barred. 

No question of the continuance of attach- 
ment in E. P. No. 67 of 1913 for the bene- 
‘fit of E. P. No. 16 of 1920 need be raised 
here. In E. P. No. 16 of 1920 there was a 
valid fresh attachment on 25thJuly 1922and 

E. P. No. 16 of 1920 was not time-barred. 

We can, therefore, see no reason to inter- 
fere with the order of the lower Court and 
dismiss this appeal with costs. 


V. N. V. Appeal dismissed. 


Z. K. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 23 
` or 1923. 

June 29, 1925. 
Present :—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
Kumar BIRENDRA NATH ROY 
BAHADUR— PLAINTIPF—APPELLANT 


versus 
ANADI PRASANNA DUTTA— - 
‘  DEFENDANT—RESPONDENT. | 

Landlord and tenant—Rent-decree, ex parte, against 
executor, whether binding on legatee. h 

An ex parte decree for rent obtained against the 
executor of an estate, which decides that the relation- 
ship of landlord and tenant subsists between the 
parties, is binding upona legatee inthe absence of 
proof of fraud, or of the fact that the estate was not 
properly represented by the executor in the previous 
suit on the ground that his capacity as an execu- 
tor had come to an end before that suit was brought, 
or that there has been a change of circumstances 
subsequent to the decree which has made the decree 
ineffectual. [p. 417, col. 1.) 

Appeal against a decree of the Sub- 
ordinate Judge, Pabna, dated the 18th ‘of 
July 1922, reversing that of the Additional 
Munsif, Serajgunj, dated the 30th of June 


1921. 
Mr. Mahendra Nath Roy and Babu Pha- 


-nindra Lal Matra, for the Appellant. 
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_ Babus Brojo Lal Chakravarti and Santi- 

moy Majumdar, for the Respondents. 
JUDGMENT. 

Chakravarti, J.—Thisis an appeal 
by the plaintiff and arises out of a suit for 
rent. The plaintiff's case shortly stated 
was this : that originally there was a jote 
in the name of one Ram Lochan Chatterjee 
bearing a rental of Rs. 40 that the jote was 
subsequently sub-divided into 3 jotes, one 
bearing a rental of Rs. 20 representing an 
8-annas share of which Satish Chandra 
Dutta was the tenant, the other jote of a 
4-annas share was held by Saroda Nath 
Dutta ata rental of Rs. 10 and the other 
Jote of 4-annas share bearing a rental of 
Rs. 10 washeld by the predecessor of the 
present defendant Anadi Prasanna Dutta. 
The defence of the defendant was that the 
plaintiff was not the only owner of the land 
for which this suit for renthad been brought 
but that the defendant was the owner of 
the land as zemindar. He further pleaded 
that there was no relationship of landlord 
and tenant between the parties. 

Now, it appears that the Court of first 
instance gave a decree to the plaintiff and 
on appeal by the defendant the learned 
Subordinate Judge has reversed that decree 
and dismissed the plaintiff's suit. The 
present appeal is against the judgment 
and ‘decree of the learned Subordinate 
Judge dismissing the suit. 

“Now it appears that the learned Munsif 
found that the estate of the defendant's ` 
predecessor was in the hand of a lady called 
Subhadra as executrix to the estate of her 
husband and the defendantis the owner of 
the estate now as a legatee under the Will 
of his father. The Court of first instance 
found upon the evidence that Subhadra. ` 
had been paying rent for the jote before. 
That in the year 1916 three suits were | 
brought by the plaintiff against the three 
defendants tenants whom I have described 
before and that the suit which was brought 
against Subhadra as the executrix to her 
husband’s estate was decreed ex parte for 
rent in the year 1916. The learned Munsif 
further found that the property in suit 
belonged to the plaintiff and gave a decree 
for the rent. The learned Subordinate 
Judge went first into the question of. title 
and he was not satisfied that the plaintiff 
has proved his title. After finding that 
the learned Subordinate Judge deals with 
the ex parte decree which the plaintiff 
obtained against Subhadra, and as to that 
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all that he says is “It is not, therefore, quite 
clear whether Subhadra represented the 
defendant's. estate at the time when the 
ex parte decree in the rent suit was obtained 
by the plaintiff." In that view the learned 
Subordinate Judge gave no effect to the 
ex parte decree obtained against Subhadra. 
Now, it appears. to us that when it is not 
disputed that Subhadra was the executrix 
of.her husband's estate and was.in posses- 


sion of the estate of her husband and was. 


paying rent tothe plaintiffin the previous 
years and the ex parte decree was obtained 
against. her as an executrix the ea parte 
decree would be prima facie binding upon 

the defendant, It does not matter whether 
` the decree was ex.parte or a contested 
one. It is nonetheless binding- upon the 
defendant. But the defendant was en- 
titled to show that the decree was not 
binding upon him on the ground that 
the estate was not properly represented 
by Subhadra on the ground that her capaci- 
ty as an executor had come to an end be- 
fore that suit was brought. The onus of 
` proving that fact . which was specially 
within the knowledge of. the defendant 
was clearly upon him and upon the 
evidence which he has adduced the 
learned Subordinate Judge was not able 
to ‘come to a definite finding to the 
effect that the estate was not repre- 
sented by Subhadra. There is no other 
-ground upon which the defendant seeks to 
get rid of the effect of the ex parte decree 
against him. That.being so we think that 
_ the defendant is bound by the ex parte 
decree. It is clear that the decree 
did decide the question of the rela- 
tionship of landlord and tenant between 
the parties. The defendant has made no 
attempt to.show that the decree was obtain- 


ed by fraud or that there was any change’ 


of circumstances subsequent to the decree 
which made the decree ineffectual. In the 
absence of any such. finding we think the 
decree is binding against the defendant. 
In this view we think the judgment of the 
learned Subordinate Judge is wrong and 
that the judgment of, the Munsif ought to 
be restored with costs both of this {Court 
and of-the lower Appellate Court, 
Cuming, J.—I agree. 
7 ee eae ‘Appeal. allowed, 
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CALCUTTA HIGH COURT. 
Crvin Ruz No. 572 or 1925. 

June 25, 1925. 
Present :—Justice Sir Ewart Greaves, KT., 
, _ and Mr, Justice B. B. Ghose. 
- L. R. COUNSELL—PETITIONER 
; : VETSUS 
. Srimati SUKUMARI DEVI—Opposirs 
: Parry. 
Landlord and tenant—Lease—Plot included in lease, 
whether actually demised—Test -- Intention. 
_ The mere fact that a certain plot of land which is 
in actual existence is cOmprised in an agreement of 
tenancy is not conclusive that there was a genuine 
letting of that plot or that it was the intention of 
the parties that the plot should be included in the 
demise. The real test in order to determine whether 
there was a demise of the plot is whether there 
was a genuine intention on the part ofthe lessor 
that the lessee should be put in possession of the 
plot as part of the demise. [p. 418, col. 2; p. 419, col. 1] 


Rule against an order of the Court of 
the President of the Calcutta Improve- 
ment Tribunal, dated the 4th April 1925, 
in Revision Case No. 98 of 1924, preferred 
against that of the Court of the Controller 
of Rents, Calcutta, dated the 8th August 
1924, in Standard Rent Case Ne. 278 of 1924. 

Mr. A. N. Chowdhury (with him Babu 
Hiralal Ganguly), for the Petitioner, 

Mr. B. Chakarvarty (with him Sir P. C, 
Mitter and Babu Hiralal Chakravarty), for 
Opposite Party. 


JUDGMENT. 

Greaves, J.—This Rule was obtained 
at the instance of the petitioner L. R. 
Counsell against an order of the President 
of the Tribunal, dated the 4th April 1925, 
refusing .to fix a standard rent in respect 
of the premises referred to in the petition 
on the ground that they were outside the 
provisions ef the Calcutta Rent Act. 

- The facts are these. On the 30th November 
1922 a lease was entered into between Suku- 
mari Devi of the one part and Lionel Rose 
Counsell, the petitioner of the other part. 
By the lease the upper flat of No. 6 Rawdon 
Street and the out-offices thereof together 
with a piece and parcel of land for 
“pleasure garden” situate at Mudi Shah- 
nagore within the jurisdiction of the Tolly- 
gunge Municipality were demised to the 
_ petitioner for a term of five years from the 
ist December 1922 to the 30th November 
1927 ata clear monthly rent of Rs. 450, 
The other provisions of the lease are not 
material for the purposes of this application. 
The schedule to the lease sets outin detail 
the demised premises. The first item in 
the schedule is the sflat at 6 Rawdon Street; 
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the second item ‘is ‘a plot and parcel of land 
situate at Mudi Shahnagore within the 
limits of the Tollygunge Municipality lying’ 
in Division 6, Sub-division S. being Hold- 
ing No. 57, Dihi 55 grams, Police Station 
Tollygunge, measuring about 10 cottas, more 
or less, tounded on the north and west by 
land of Jadunandan Lala on the east by 
land of Lakhi Bibi and on the south by a 
common passage. ; 
The dispute between the parties really 
arises with regard to the second item of 
land contained in the schedule. The land- 
lord contends that there was a genuine 
demise not merely of the upper flat of No. 6 
‘Rawdon Street but also of -the 10 cottas of 
land at Tollygunge and that consequently 
the Rent Controller has no jurisdiction to 
fix the standard rent of the premises. The 
petitioner, on tl:e other hand, contends that 
there was no genuine letting of the 10 
_cottas of land at Tollygunge and that the 
real tenancy is of ihe upper flatof the pre- 
mises No.6 Rawdon Street ard that con- 
sequently, the jurisdiction of the Rent 
Controller has not been ousted. The matter 
came before the Rent Controller in the 
month of August 1924and no evidence was 
adduced before him on behalf of the land- 
lord. Apparently, his legal adviser left the 
Court without cross-examining any of the 
witnesses called on behalf of the petitioner. 
Some evidence, however, was called before 
the President of the Tribunal cn behalf of 
the landlord. The evidence consisted of 
two persons employed by the husband of 
the petitioner but their evidence has not 
‘been accepted by the President- of the 
Tribunal and both the Rent Contioller and’ 
the President of the Tribunal have accepted 
the evidence which was given on behalf of 
the petitioner before us. The Rent Con- 
troller found that the relationship of land- 
lord and tenant did not exist as regards the 
Tollygunge plot and he states that this had 
mot been challenged but he relies fcr this 
finding on a judgment of the Munsif in: 
certain civil proceedings between the 
parties. Iunderstand that judgment was 
put in evidence as an exhibit before the 
Rent Controller but we think that it jg 
better that this judgment should not Ee 
relied on for the purposes of this case. The 
sister of the petitioner gave evidence before 
the Rent Controller and she stated that the 
plot of land in Tollygunge could not be 
traced. Jn the result, the Rent Controller 
relying, I think, on the passage in the 
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Munsif’s judgment, to which I have refer- 
red, found that the letting merely extended 
to the upper flat of No.6 Rawdon Street and 
accordingly, he has fixed a standard rent 
for the premises of Rs. 259 per month in- 
clusive of taxes. If he had jurisdiction then 
no question arises so far as we are concern- 


‘ed with regard to the standard rent that has 


been fixed. The matter was taken before’ 
the President of the Tribunal at the instance’ 
of the landlord and he raises as the second 
issue this: “Does the tenancy of the 
opposite party include anything besides the. 
upper flat of No. § Rawdon Street? Is the 
flat a premises within the meaning of cl. (e) 
ofs.2 ofthe Rent Act? If not, can any 
standard rent be fixed forit? With regard 
to the second issue the President states 
that it is admitted that the lease under 
which petitioner holds the flat covers 
also some land in Tollygunge and he states 
that .the case of the petitioner was that. 
although the land was mentioned in the 
lease he had never been put in possession 
of it. The President goeson to state that. 
the petitioner had sworn to that and that. 
he accepts his testimony on this point. 
Then he goes on to state that the contention 


. of the tenant, that is.to’ say, the petitioner 


was that as the lessor has -not put him in, 
possession of the plot of land it could not 
be said to have been let to him and he seems’ 
to have arrived at a conclusion in favour of 
the landlordon- the’ ground that he finds: 
comprised in thelease this plot of land in 
Tollygunge. He states that-no other ground: 
was raised by the petitioner other than that 
he had never been put in possession of this’ 
land. He then states that the’ petitioner’ 
used the werd “mythical” with reference to, 
theland and that he also stated that he had. 
obtained information.about its location so 
that it could not be said ‘that it was’ 
fictitious. t l 

With all respect to the leatned President 
of the Tribunal I do not think that these 
two reasons dispose of the casé. The mere 
fact that we find comprised in an agreement. 
of tenancy a certain plot of land is not con“. 
clusive that there wasa genuine letting of. 
that plot or that it was the intention of the 
parties that that should be included in the: 
demise and 1 also think that the mere fact 
that the land itself existed is not sufficient 
to dispcse of the case. Whether the land 
in dact existed or not is not a question 
which we can deciue Lut I am prepared to 
assume for the purposes of this judgment 
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that there is a plot of land ċorresponding in 
general particularly with that set out in the 
lease but even so I do not think that this 
disposes of the matter. I think, the real 
test to be applied is this. Was there any 
genuine intention on the partof the léssor 
that the petitioner should be put in posses- 
sion of this piece of land as part of the 
demise, that is tosay, wasit really his in- 
tention that the lease should extend as well 
to the land at Tollygunge as to the upper 
flat of No, 6 Rawdon Street. Turning to 
the evidence on behalf of the petitioner 
which has been accepted by both the Rent 
‘Controller and the President of Tribunal we 
find that again and again the petitioner was 
asking both before the tenancy to be shown 
the land and after the tenancy to be shown 
the land and to be put in possession thereof 
and when we find that there is no attempt 
either to indicate the land or to put} the 
petitioner in possession of it I think the 
conclusion is Inevitable that it was not 
really the intention of the lessor to include 
this in the demise but that he merely put 
it in to the lease as an attempt to evade the 
provisions of the Rent Act with regard to 
the upper flat of the premises No. 6 Rawdon 
Street. 

For these reasons, therefore, I think, that 
the judgment of the President of the 
Tribunal is not correct and that we ought 
to restore the judgment of the Rent Con- 
troller who, I think, rightly held that he 
had jurisdiction in the cireumstances to fix 
a standard rent in respect of the upper flat 
of No. 6 Rawdon Street. . 

The result is that we make the Rule 
absolute and the petitioner will be entitled 
to his costs—hearing-fee 5 gold mohurs. 

It appears that the President of the’ 
Tribunal having decided the question of 
jurisdiction against the petitioner stated 
that the other issues need not be considered. 
The matter, therefore, will go back to the 
President of the Tribunal in order that he 
may deal with the issues other than the 
Issue No. 2 which deals with the question 
of jurisdiction. ` 

Ghose, J.—I agree.- 

Z. K, Rule made absolute. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Suir 
No. 623 oF 1922. 

July 28, 1925. 
Present:—Mr. Justice Crump. 
RAMCHANDRA RAMVALLABH 
AND OTHERS— PLAINTIFFS 
versus 
GOMTIBAT AND OTHERS—DEFENDANTS. 

Insurance, marine—Time policy—Warranty of sea- 
worthiness—Premium, non-payment of—Suit to recover 
losses, maintainability of. 

Onatime policy of marine insurance there is no 
warranty of seaworthiness. [p. 420, col. 1.] 

The non-payment of the premium due under a 
policy of marine insurance affords no defence to the 
underwriter in answer to a suit by the assured to 
recover losses, [p. 420, col. 2.] 

Mr. Amin (with him Messrs. Coltman, M. 
C. Setalvad and Munshi), for the Plaintiffs. 

Mr. Binning (with him Mr, Bahadurji), 
for Defendant No. 1. 

Mr. Vyas, for Defendant No. 4. 


JUDGMENT.—The ‘plaintiffs have 
filed this suit as the owners of a vessel 
called the Fatehkhair to recover from the 
defendants as underwriters the sum alleged 
to be due ona policy of marine insurance 
effected on the above vessel. Defendants 
Nos. 1 and 4, who appear and contest the 
suit, have raised a variety of defences 
which will be found embodied in the 
thirteen issues that have been raised in 
the suit. In most of those defences there 
is little or no substance and I do not find 
it necessary to discuss them at any length, 

The plaintiffs’ case is that the policy was 
atime policy for two hundred and eighty 
days and that the ship sailed from Jam- 
nagar in September 1919 with a cargo of 
rice and proceeded to various ports, finally 
arriving at Busrah about the beginning of 
the month of January 1920. The details 
of the voyage as far as Busrah are not 
necessary for the purposes of the present 
suit. After the vessel left Busrah, it is 
said, she proceeded to Fao, and after leav- 
ing Fao she encountered bad weather and 
was driven ashore on the coast of the 
Persian Gulf neara place called Mastafa, 
There she became a total loss and the 
captain and the crew made their way to 
Linga, whence a telegram was sent to the 
owners in Bombay, and from Linga they 
proceeded via Karachi to Jamnagar, the 
home port of the vessel in question. 

That is in brief the plaintiffs’ case, and 
turning to these issues which are of minor 
importance and which embody defences, 
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which might well have been omitted hav- 
ing regard to the evidence in the case, I 
will make the following remaiks. The 
first issue is: Whether the plaintiffs. are 
owners of the vessel Fatehkhair, JAS to 
that, it is sufficient to say that there is the 
evidence of a partner in the plaintiffs’ firm 

‘that they purchased the vessel. That evi- 
dence is supported by extracts from his 
accounts showing payments made towards 
the purchase price. There is the evidence 
of the captain who swears that the plaintiffs 
were the owners. There is the evidence of 
the broker who effected the policy and of 
the plaintiffs’ munim and there is also the 
‘fact that the defendants, the underwriters, 
accepted the plaintiffs’ firm as the owners 
of the vessel when they effected the insur- 
ance. There is also other evidence which 
it is unnecessary to discuss. Against all 
that there is nothing upon the record to 
suggest. that any other person was the 
owner of this craft; and, therefore, there 
can be no doubt that the first issue must 
be answered in the affirmative. 

The second issue is: Whether the plaint- 
iffs had any insurable interest; and the 
finding on that follows the finding on the 
‘first issue. ; . 

Then, another point has been taken that 
the vessel was not seaworthy, and that too is 
one which possesses no substance whatever. 
It is cettled law that on a time policy theie 
isno warranty of seaworthiness, and in any 
case it would be for the defendants to show 
that the vessel was not” seaworthy. The 
evidence of the captain at-least implies 
that she was seaworthy and there is rothing 
whatever to the contrary. 

. Then, again, an issue is raised: Whe- 
ther the vessel was lost by the perils 
insured against, Precisely what is under- 
stood by that issue I do not apprehend, 
No argument has been advanced before me 
upon the point, and seeing that the vessel, 
if the story told before me is true, was lost 
by the perils of the sea, there is nothing in 
that defence. It was further denied that 
the vessel was lost in the manner alleged 
in the plaint. As to that, there is no room 
for reasonable doubt in the light of the 
evidence recorded. The tindal Jusub Abu 
gave avery lively and apparently truthful 
account of the voyage and of the manner 
in which the vessel .was lost. I see no 
‘reason whatever to decline to accept the 
story told by him. I believe it to be true; 
‘and the only criticism made was that 
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whereas in the plaint the date of the loss 
was given as February 20; 1920 a calcula- 
tion of the dates given by the tindal in his 
evidence would bring the date to somewhere 
about February 7. Well, that is a discre- 
pancy which perhaps would have been 
avoided if a little‘care had been taken to 
arrive at the precise date; but it is one 
which is immaterial and does not detract 
in any way from the truth of the story told 
by the’ tindal. In other respects, no eriti- 
cism has been made on this man’s evidence 
and I accept it as true. It clearly shows 
that the ship met bad weather the third 
day after she left Fao, that bad weather 
got worse and ata certain point when a 
squall was approaching the crew endeavour- 
ed to take down the sail and while they 
were doing so the pulley on the mast 
jammed and the mast was carried over- 
board. They were obliged to cut it loose 
to avoid further damage and to bring the 
ship to anchor. After some time the 
anchor cable broke and the ship drifted 
towards a rock and during the night ona 
falling tide the ship was practically broken 
up. Idonot feel any reason to doubt that 
the ship was so broken up as to lose her 
character as a ship and, therefore, there 
was an absolute total loss. Enough has 
been said to show that the questions raised 
in the fourth, fifth and sixth issues must 
also be answered in favour of the plaintiffs, 

The real point in this case, in fact the 
only arguable point, is as to the question 


-of the premium. First, it is argued that 


no premium has been paid and from this 
itis further argued that the plaintiffs, the 
assured in this case, are not entitled ‘to 
recover anything on the policy. These two 
questions, that is whether in point of fact 
the premium ‘was paid and whether if it 
was not paid the result is as contended for 
by the defendants, are closely interconnect- 
ed. In my opinion it makes no difference . 
whether the premium was in fact paid or 
not; and I will approach the question which 
arises from that point of view, It is, I 
understand, conceded that under the Eng- 
lish Law relating to marine insurance the 
non-payment would afford no defence to the 
underwriter on a suit by the assured to 
recover losses. The matter is compendiously 
stated in Halsbury’s Laws of England, Vol. 
XVII, Art. 692, and I will cite a short 
passa ge:— 

“Unless otherwise agreed, where a marine 
policy is effected on behalf of the assured 
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by a broker, the broker is directly respon- 
sible to the insurer for the premium, and 
the insurer is directly responsible to the 
assured for the’ amount which may be 
payable in respect of losses or in respect 
of returnable premium. Where a marine 
policy effected on behalf of the assured by 
a broker acknowledges the receipt of the 
premium, such acknowledgment is, in the 
absence of fraud, conclusive as between the 
insurer and the assured, but not as between 
the insurer and broker.” 

It must necessarily follow from that that 
in a suit between the assured and the 
underwriter, no question can arise as to 
the payment of premium. 

The matter will be found further discuss- 
edin Arnould on Marine Insurance, Vol. I, 
(10th Edition), page 155. The judgment of 
Bayley, J., in the case of Power sv. Butcher 
(1) is there cited. The passage runs as 
follows:— 

_ “According to the ordinary course’ of 
trade between the assured, the broker, 
and the underwriter, the assured does 
not, in the first instance, pay the pre- 
mium to the broker, nor does the latter 
pay it to the underwriter. But as between 
the assured and the underwriter the pre- 
miums are considered as paid. The under- 
writer, to whom, in most instances, the 
assured are unknown, looks to the broker 
for payment, and he tothe assured. The 
latter pay the premiums to the broker only, 
and he isa middle-man hetween the assured 
and the underwriter. But he is not solely 
agent; he:is a principal to receive the 
money from the assured, and to pay it to 
the underwriters.” : 

That practice has now been embodied in 
the English Statute Law in s, 54 of the 
Marine Insurance Act. 

That is, in brief, the law upon this 
point in England, and no doubt that law 
rests upon a long course of usage, and it 
cannot be assumed that the same course of 
usage is applicable to marine insurance in 
Bombay of the nature of that now before 
us. Butbefore coming to the evidence in 
the case, there are various considerations 
which may be set out as indicating that in 
all probability the lawis the same. In the 
first place it is extremely likely that the 
practice of marine insurance in Bombay is 
borrowed from the English usage. So far 


(1) (1829) 10 B. 40. 329 atp. 339; 5 Man. & Ry. ` 


327; 8 L. J. K. B. (o. 8.) 217; 109 E. R. 472; 2 R., R. 
43; 
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as lam aware, matine insurance is of a. 
western birth and has been adopted from., 
English sources; it is thus by no means 
improbable that the linglish usage will be 
found to prevailin Bombay. In the second 
place, this contention is not, as far as my 
knowledge goes,a new one. I am aware 
from at least one case that has been before 
methat it has been asserted before and 
though in that case the dispute was settled 
and no decision was arrived at, there it 
was practically admitted that the usage 
was as is now alleged. Further, there was 
a suit as regards the payment of the pre- 
mium upon this very policy between the 
assured and the broker; and Mr. Justice 
Pratt, who decided that suit, judicially re- 
cognised the usage in Bombay to be the 
same as-in England upon this point. (See 
judgment February 2, 1923, in Suit No. 4091 
of 1922). Next, the wording of the policy 
itself suggests that that is so. The fifth 
clause of the policy is as follows:—“The 
insurance premium in respect of this vessel 
has been debited to the account of Thakar 
Tulsidas Ramdas,” this Thakar Tulsidas 
Ramdas being the broker who brought 
about the policy. Why that clause should 
be inserted as one of the conditions of the 
policy is not clear unless the parties re- 
cognised it to have some effect and the 
only effect thatit could have would be that 
the debiting the premium to the broker 
was held as between the underwriter and 
the assured to be equivalent to the pay- 
ment of the premium. 

Next, it is material with reference to 
this matter to invite attention to the con- 
duct of the defendants themselves before 
the suit was filed. Jf the non-payment of 
premium were so obvious and so glaring 
a flaw in the plaintiffs’ case as has been 
suggested in the argument before me, one 
would have anticipated that no sooner a 
claim was made the -underwriters would 
have replied: “My dear Sir, you cannot 
seek to recover on this policy because no 
premium was paid.” As amatter of fact 
nothing of the kind was said. The plaintiff 
firm on receipt of the news of the loss of 
the vessel communicated that news to the 
underwriters on March 2, 1920, and on April 
7, 1920, they wrote to the underwriters 
calling upon them, to pay their quota 
of the loss. On August 10, 1920, the plaint- 
ifis wrote again saying that they had been 
verbally requested by the broker to furnish 
the underwriters:gwith papers about tie 
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loss of the vessel and asking for details 
ofthe papers required. It is in evidence 
that no answer was received to any of 
these letters or to the reminder which was 
sent on September 19, 1920. The matters 
rested there until on July 23, 1921, the plaint- 
iffs addressed the underwriters through 
their attorneys calling upon them to 
pay the amount of the policy. On July 28, 
1921, for the first time we get a statement 
of the case for the defendants upon this 
point. First they say that the policy does, 
not apply to the voyage referred to. Next, 
they deny the wreck. Thirdly, they say 
that the goods on board the vessel were 
not the goods covered by the policy. Then, 
they say they have not been furnished 
with the necessary papers and they goon 
to make a detailed demand for certain 
documents. In that letter from beginning 
to end there is not one word about the 
non-payment of the premium: and that 
tacit admission on the part of the defend- 
ants is a further corroboration of the 
usage which is now set up. But the matter 
does not rest here. 4 

There isin the case a very fair body of 
apparently truthful testimony for the 


plaintiffs upon this point and not one line ‘ 


of evidence for the defendants to contra- 
dict it. GheHabhai Hansraj, a partner in 
the plaintiffs’ firm, says that the underwriter 
looks to the broker for the payment, of 
premium. That is his experience as an 
insurer of several vessels.. Then, we have 
very areliable witness Mathuradas Kanji, 
whois both an owner of vessels and an 
underwriter ‘of considerable experience. 
He says: 

“The underwriter looks to the broker 
alone for the payment ofthe premium. If 
the assured fails the broker is bound to pay 
the premium.” 

He then goes on to say :— 

“If a policy is effected and a ship is lost 
before the premium is paid the under- 
writer is responsible. If a policy for 
280 days is effected in September 1919 and 
the ship is lost in February 1920 the non- 
payment of premium does not release the 
underwriter of his liability. The actual 
payment of premium does not affect the 
liability of the insurer.,’ 

Then again he says ;— 

“Tf the insurer does not pay the assured 
has no claim against the broker: that is as 
far as payment of loss is concerned. If the 
ship is not lost the insurer can sue the 
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broker for the premium whether the assur- 
ed has paid the broker or not. I know 
many cases in which the broker has been 
compelled to pay. I never go to Court and 
cannot remember instances.” 

Tulsidas Ramdas, who was broker in this 
case, supports this position. He says :— 

“ The assured pays the premium to the 
broker. That is the invariable practice... 
The underwriter looks to the broker for 
his premium.” : 

Then, there is the evidence of Narandas 
Chathurbhuj, the Munim of a firm of under- 
writers, and he states :— 

“We do not keep any account in the 
name of the assured. Our account is in 
the name of the broker. In case of loss the 
amount is debited to the broker. I have 
never heard of any case in which any 
objection was raised to paying loss on the 
ground that the premium was not paid.” 

Healso says that ‘the cannot give instances 
in which the underwriter has paid loss 
when the broker has not paid the premium 
in the month of Shravan.” That of course 
because no instance ofthe kind has occur- 
red. Then, we have the evidenceof Jivan- 
das Ramdas, an insurance broker of twenty 
years’ standing, and he toosays that the 
underwriter looks to the broker for his 
premium, and he gives instances in his 
own practice where the assured having 
failed, he himself as broker had to pay the 
premium to the underwriters. He also 
says :— 

“Tf there is an account between the 
underwriter and the broker the account may 
run on, but if the underwriter insists on 

sing paid at Shravan the broker is bound 
to pay.” 

Now, if all that evidence is taken to- 
gether, it seems to me to establish almost 


conclusively that the practice in this matter 


in Bombay is equivalent to or identical 
with the practice which the English Law 
has recognised in the passages which, I have 
already set out. I really do not feel that 
there isany doubt though so far as Iam 
aware the matter has not been judicially 
decided in these Courts as between the 
underwriter and the assured. That being | 
so, is there any reason why the Court should 
refuse to give effect to this usage? I can 
see none. 

It was argued that supposing the pre- 
mium was not paid by the broker there 
would be no consideration for the contract, 
and that, therefore, the contract would be 
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bad as provided in:the Indian Contract: 
Act; but that argument, I think, rests upon. 
two fallacies, First, s..1 of the Indian. 


Contract Act specifically exempts any usage. 


or custom of trade; and secondly, I fail to 
see-how it can. be said that there is no 
consideration for a contract suchas this. 


The consideration for the contract is the. 


broker’s undertaking to pay the premium, 


and that consideration, though -it. moves. 
from a third person,’ is good consideration : 
as the law stands .in India.. Therefore, it, 
appears immaterial.to me in this case to. 


consider whether the broker Tulsidas Ram- 


das did or did not pay the premium to the: 


defendants. Ifhe did not, they have their 
remedy against him. If he did, 
questio. But in no ease is the right of 
the assured to recover the loss affected in 
any way. 


-It follows nededearily from what I have 
said that the plaintiffs are entitled to re-. 


cover the-amount claimed in their plaint. 


Therefore, there must be a decree against 


the first defendant as prayed in cl. 1 of 
the prayer of the plaint, and decree against 


each of the remaining defendants as prayed. 


“in c. Zof the prayer. 
The defendants’ 


ants, 


of the commission. 


Z. K. Suit decreed. 


CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE Decree No. 2181 ` 


or 1922. 
' June 24, 1925. 
` Present:—Mr. Justice Cuming and 
Mr. Justice Chakravarti 
MONOHAR MUN ae 
` ai 


SURESH CHANDRA “MUKHERI EE AND 
‘ OTHERS—DEFENDANTS—RESPONDENTS. 


Will, construction of-——Identification of property— - 


Appeal, second—Question of fact. 

Where the words of a devise are plain and the 
only question is as to the identification of the 
property referred to, the question is not one of the 


construction of a document, and cannot be argued in , 


second appeal. fp. 424, col. 2.3 
A Will recited that certain rooms on the northern 
and southern side ofa particular building were set 


apart for the residente of the servants in connection | 


with the library and the servants in connection with 
the baiihakkhana; ..° . < . 


MONOHAR MUKHERJEE 9, SURESH OMANDRA MUKHERJEE, 


cadit.: 


attorneys to refund. 
Rs. 5)J paid by the plaintiffs to the defend-. 


The costs of the suit to include the costs 
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Held, that the northern and southern rooms wer@. 
assigned for the joint use of the servants of the’ 
library and the baithakkhana, and that it was not the’ 
intention of the testator to assign the northern roome’ 
for the use ofthe servantsof the library and the, 
southsrn rooms for the use of the servants of the 
baithakkhana. [p. 425, col. 1.] 

. Appeal against a decree of the District. 
Judge, Hoogly, dated the 3lst May 192z, 
reversing that of the Subordinate Judge, 
Second Court of that District, dated the 31st 
July, 1920. 

Dr. Dwarka Nath Mitra and Babu Hira 
Lal Chakravarti, for the Appellant. 

Babu Haradhan Chatterjee, for the Re- 
spondents, i 


JUDGMENT. | 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiff sued for 
recovery of possession on establishment of 
title of two rooms and a certain varandah. 
The case of the plaintiff was that these 
rooms together with a very large property: 
belonged to Babu Joy Kissen Mukherji of 
Uttarpara. This gentleman had three sons 
Hara Mohan, Raja Peary Mohan and Raj 
Mohun. Hara Mohan had two sons Rash 
Behari and Shiv Narayan. During Babu 
Joy Kissen Mukherji’s lifetime the three 
sons Hara Mohan, Peary Mohan and Raj 
Mohan acquired considerable properties of 
their own and these properties were manag- 
ed by Babu Joy Kissen Mukherji in con- 
junction with his own property. About 9 
vears before his death Babu Joy Kissen 
Mukherji in 1879 executed a Will by which 
he dedicated certain of his properties toa 
library. In this Will he set out in detail 
which of the properties under his manage- 
ment belonged to his sons. It is admitted 


“that any property dealt with by him as 


his own is hisown property. The plaintiffs 
case is that these two disputed rooms be- 
longed not to Babu Joy Kissen Mukherji 
but to Hara Mohan and from Hara Mohan 
came to his sens Rash Behari and Shiv 
Narayan. Rash Behari apparently got into 
financial difficulty and two Receivers were 
appointed to his properties. It is the plaint- 


iff's case that he purchased this property 


from the Receivers of the estate of Rash 
Behari Mukherji. The purchase was made 
by the plaintiff in 1915. The case of the 


‘ plaintiff is that he never got possession of 


this property after his purchase. 

The defence was that the property be- 
longed not to Hara Mohan but to Babu 
Joy Kissen and that it was by him de- 


. dicated to fthe use of the Uttarpara. 
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Public Library and that the Uttarpara 
Public Library had all along been in pos- 
session of it. 

The Trial Court held that the property 
belonged not to Babu Joy Kissen Mukherji 
but to his son Babu Hara Mohan and on 
that finding he decreed the plaintiff's suit. 
On appeal tbe learned District Judge held 
that the property in dispute was dedicated 
by Babu Joy Kissen Mukherji to the Uttar- 
para Public Library, that it belonged to 
Babu Joy Kissen Mukherji and not to his 
son Hara Mohan and that the property in 
dispute had all along been in the possession 
of the Uttarpara Public Library being occu- 
pied by the library servants. ' 

Dr. Mitter on behalf of the appellant has 
urged first that on a proper construction 


of the Will it should be held that the pro- 


perty belonged to Hara Mohan and secondly 
assuming that the property belonged to Babu 
Joy Kissen it had not been dedicated to the 
library but it had been devised by the Will 
of Rash Behari. 
With regard tothe first point. Dr. Mitter 
argues that where the Will talks of brick 
_built kitchen, stable and the rooms for 
Durwans on the northern and southern side 
of the building as being set apart for 
the residence of the servants in connection 
with the library and the servants in con- 
nection with baithakkhana on the upper 
floor of the library it means that the 
rooms on the north of the library were 
‘for the residence of the servants of the 
library and that the rooms on the south 
of the library, two of which are these 
disputed rooms were for the use of the 
servants of the kaithakkhana, It is suffi- 
cient to say that I donot think that the 
-words bear this construction. The words 
in themselves are perfectly plain and they 
do not specify that the rooms on the north 
are for the servants of the library and 
the rooms onthe south are for the servants 
of the baithakkhana. What the Will says 
is that the rooms on the north and the 


south are for the use of the servants of. 


library and of the baithakkhana. It seems 
to me that even if the learned Advocate’s 
arguments were correct it would not help 
his case materially. Boththe parties ad- 
mitted that Babu Joy Kissen only dealt 
with his own property and did not deal 
with the property of hissons. Therefore, 
if he dealt with these disputed rooms it 
musi be because these rooms were his own 
property, Ihave no hesitation in holding 
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that the interpretation of these words by 
the learned District Judge is the correct 
one, and that ‘the rooms to the northand 
the south of the library were set apart 
for the use of the servants of.the baithak- 
khana and the library. It has not been 
denied that these rooms in dispute are 
included in this expression rooms to the 
north and the south of the library. This 
clearly indicates that these rooms were 
the property of Babu Joy Kissen Mukherji, 
and were not the property of Hara Mohan 
Mukherji. Otherwise as I have pointed out 
Babu Joy Kissen Mukherji would not have 
dealt with it. 

The second ground put forward by the 
appellant is that even assuming that they 
belonged to Babu Joy Kissen Mukherji 
they were not dedicated to the library 
but they were devised by the Will to 
Rash Behari. In other words, it was 
devised for the use of Rash Behari’s ser-’ 
vant, I have already held thatthese pro- 
perties were not allotted exclusively to the 
use of the baithakkhana but were allotted 
to the use both of the library and also of 
the baithakkhana. j 

Lastly theappellant has urged that these 
properties actually formed part of the pro- 
perties of Hara Mohan and to support this 
contention he relies on certain statement 
in Sch. ka in which the properties of 
Hara Mohan are detailed and he relies on 
the following words “within Boro Pergana 
south-western side of the said compound 
of the library of kismat Uttarpara east of 
the publicroad mokarrarijamailand together 
with built rooms and pucca shop house and 
godowns about 3 cottas.” The learned Dis- 
trict Judge has not been able to identify 
the property herein described as being 
identical with the property now in dis- 
pute. It cannot be said that this is a 
question of construction of the document. 
The words are perfectly plain and the only 
question is to what property they refer. 
That cannot be construed as a question of 
construction of a document and, therefore, 
cannot be argued in second appeul. 

The result is that the appeal must fail 
and is dismissed with costs. 

Chakravarti, J.—I agree that this 


‘appeal should be dismissed with costs. 


It is necessary for the purpose of the 
disposal of this second appeal, to say this: © 
one of the questions raised in the suit . 
was as to whether the property now in 
dispute belonged to Babu Joy Kissen.:. 
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Mukherji orto his son Hara Mohan Mukherji. 
As to this the learned} District Judge 
differing from the finding of the learned 
Subordinate Judge has found on the evi- 
dence that the property originally ' did 
belong to Babu Joy Kissen Mukherji and 
not to his son Hara Mohan. Assuming 
therefore, 'as found that the property did 
belong to Babu Joy Kissen Mukherji the 
plaintiff put his case in” the alternative 
that by the Will of Babu Joy. Kissen 
Mukherji the .rooms in dispute were given 


to the sons of Babu Hara Mohan Mukherji.. 


I agree with the construction which the 
learned District Judge has put upon the 
part of the Will which refers to this pro- 


perty. In order to construe the Will as- 
suggested by the plaintiff the learned: 


Subordinate Judge read the word “Dakshin 
to mean not what 
namely, the southern direction, but some- 
thing else. That is aconstruction which 
Dr. Mitra who appears for the appellant 
did not submit before us as a proper con- 
struction of the word. The learned Doctor 
contended that in order to ariive at a 
true construction of the words we ought 
to read the word “respectively” in the 
sentence dealing with this property, that 
is, he contended, that the northern rooms 
were assigned for the use of the servants 
of the library and the southern rooms 


that is the rooms in dispute were assigned- 


to the use of the servants of the owner 
of the baithakkhana, namely, Babu Rash 
Behari Mukherji. ln my opinion we cannot 


introduce a word which is not there when: 


the clause in the Will can be well construed 
as it stands without the addition of any 
other words. I do not think it is permis- 
sible to construe a Will by unnecessarily 
adding a word. I think the clause clearly 
means that both the northern and southern 


rooms were assigaed for the joint use of the , 


servants ofthe library and alsoof the ser- 
vants attached tothe services of the baithak- 
khana. À : 


Apart from the question which [ have - 


discussed there is a finding by the District 
Judge that the rooms now in dispute had 
been all along in the possession of the 
. Uttarpara Public Library. That being so, 
I think this finding alone was sufficient for 
the dismissal of the plaintiff's suit. 

In this view I think the appeal is conclud- 
ed and the plaintiff's suit has been rightly 
dismissed. ` 


ZK Appeal dismissed; 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 

SECOND CivIL APPBAL No, 36 oF 1925. 
September 14, 1925, 
Present:—Mr. Dalal, J. C. 
BABU LAL AND aNoTaeR—DEFENDANTS— 
APPELLANTS 


Versus 
RAMPHER SINGH AND OTAERS— 
PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1908), s. 12--Wrong applica- 
tion for copy of decree—-Subsequent correct application 
—Time, exclusion of. 

Judgment in acase was passed on 13th of May. 
Copy was applied for on 26th May without mention- 
ing the date ofthe judgment. It was returned on 
29th with the unused stamp for the correct entry. 
Another application for copy was put in on 3rd of 
July with the same unused stamp, and the copy 
granted on 10th July. Appeal was filed on 24th July. 
The limitation for the appeal was 30 days: 

Held, that the time takén for the preparation of the 
copy was clearly from the Srd of July to 10th of July : 
and not from 26th May to 10th July and the appeal 
was beyond time. 3 

Second appeal against an order of the Dis- | 
trict Judge, Fyzabad, dated the 16th Octo- 
ber 1924, affirming that of the Additional 
Sub-Judge, Sultanpur, dated the 13th 
May 1924. ha 

Mr. J. K. Banerji, for the Appellants. 

Messrs. H. Husein and Ganpat Sahai, for 
the Respondents, ` 


JUDGMENT .—The petition of appeal 
was dismissed by the lower Appellate Court 
onthe ground thatit was filed beyond time. 
The judgment of the Trial Court was passed 
on 13th of May, so the 30 days expired on 
the 12th of June. Hight days were takenin. 
supplying a copy bringing the period up to 
20th of June, which fell during the vaca- 
tion. so the appeal ought to have been filed 
on the 3rd of July. Itis argued here that 
the period for the preparation of the copy 
should be taken from the 26th of May 1924 to 
the 10th of July 1924. There is no ground 
for this indulgence. When the application 
for copy was filed on 26th May 1924 the 
date of the judgment was not given, so. 
the stamp paper was returned by the 
munsarim to the applicant Babu Lal under ` 
date 29th May 1924. There is an endorse- 
ment on the stamp “Returned unused to` 
Babu Lal. signed munsarim 29th May 
1924”, Subsequently, another application 


- with the same unused stamp was put in on 


3rd of July 1924 and the copy was given to 
the applicant on 10th of July 1924. The 
time taken for the preparation of the copy 
was clearly from the 3rd of July to the 10th 
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of July and not from the 26th of May to 
the 10th of July. 

The learned Counsel for the defendants- 
appellants here read a letter from his friend 
in Fyzabad to the effect that the learned 


District Judge was entirely wrong’and that 


whenthe copy of the Munsif's judgment 
was brought to the Pleader at Fyzabad 
there was the entry of 26th May 1924 only 
on the copy as the dateon which the ap- 
plication was made and no entry of 3rd July 
1924. There is no affidavit to support this 
statement inthe letter from ‘the Pleader. 
The entry 3rd July appeared onthe back 
ofthe copy andthere is also the endorse- 
ment regarding the return of unused stamp 
which ought to have warned the Pleader in 
Fyzabad. This entry of return-must have 
been made because when the stamp paper 
was not used, ithad tó be returned to the 
applicant according to rules. Without such 
return the applicant could not have known 
that it was not possible to grant hima copy 
of that is why another application was made 
on 3rd July 1924. It was his negligence 
that in the first application the date of the 
delivery of judgment of the Munsif's Court 
was not given. There is no question ofa 
mistake of any officer of the Court mislead- 
ing either- the Pleader or the appellant. In 
fact when the appeal was taken to the 
Pleader it was beyond time. The Pleader’s 
want of knowledge of Babu Lal's first 
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blunder may be due to his negligence in not. 


examining the copy properly. As regards 
the knowledge of Babu Lal there can be 
no question that he knew all the facts. An 


appeal which ought to have been filed on. 
the 3rd of July was not filed till the 24tb, ° 
whatever to excuse 


There is no reason 
this long delay of three weeks. 

No circumstances exist ‘entitling the 
appellant.to the benefit of the provisions 
of s. 5 of the Limitation Act. 

I dismiss this appeal with costs. 
will include Rs. 25 to be paid to Babu 
Nageshar Prasad: Vakil of Sultanpur who is 
guardian of the respondents Samala Prasad 
and Mangal Prasad. Notices were issued 
to these respondents and so the guardian 
had to appear here. This sum of Rs. 25 
may be recovered by the Pleader by exe- 
cuting a decree to that amount. 

N, H. Appeal dismissed. 


Costs - 
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BOMBAY HIGH COURT. = ~* 
SEGOND Crvin APPEAL No. 565 oF 1928. . - 
July 10, 1925, | a 
Present:—Mr. Justice Fawcett and 
E Mr. Justice Madgavkar. . 
DODBASAPPA DHARMAPPA— 
PLAINTIFF—APPELLANT 


versus 
PRADHANAPPA 


VENEAPPA AND OTHERS, 
. —DEFENDANTS— RESPONDENTS. | ; 

Civil Procedure Code (Act V of 1908), O. VI, T. 4, 
0. XIV, rr. 3, 5, O.. XXI, r. 90—Hxecution of decree: 
—Sale—Suit by auction-purchaser to recover posses- 
sion from judgment-debtor—Fraud, plea of, whether: 
can be raised in defence—Particulars of fraud-— 
Pleadings—Issues, how to be framed—Procedure. 

A judgment-debtor who has allowed an auction” 
sale of his property in execution of the decree passed - 
against him to be confirmed is not debarred from: 
setting up a defence of fraud in the conduct of the sale: 
in answer toa suit brought against him by the auction-. 
purchaser to recover possession of the property. He! 
must, however, give full particulars “of the fraud: 
alleged by him and on which he relies. [p. 427, col. 2.]- 

The materials on which a Court should frame issues; . 
in a suit are laid down in r.3 of O. XIV of the Q. 
P. O., and the Court has no power to take’ the case’ 
out of the hands of the parties and to make for any of‘ 
them..a case which he has no intention of making for- 
himself. In framing issues the Court should not travel ; 
outside the pleadings and averments of the parties.: 
[p. 428, cols. 1 & 21 i i ; 

Per Fawcett, J.-—A Oourt has power under r. 5 of! - 
O. XIV of the O. P. C. to frame additional issues, but : 
the additional issues anthorized by this rule are such 
as-may be necessary for the determination of the 
matters in controversy between the parties, and it is 
not the intention of the Legislature that the Judge’ 
should travel outside the actual averments andi, 
counter-averments of the parties. ‘But the Court must; 
consider the case made by a party and not the case, 
as moulded by the astuteness of the Judge. The mere 
fact that the parties are. given on opportunity of- 
adducing additional evidence in regard to the issues- 
framed by the Court itself which are nat based upon. 
the pleadings of the parties does not suffice to vali-, 
ae e procedure adopted by the Court. [p. 431, | 
col. 1. 

A person who is charged with fraud should, when : 
he is examined in Court as'a witness, be cross-. 
examined in regard to the allegations of fraud and 
his explanation taken into consideration in arriving at 
a decision upon the point. {p. 43], col. 2.] 

Obiter dictum— The charge against a bidder at an - 
auction-sale that he and those who have acted in con- ‘ 
cert with him have acted in such a manner as to. pre- 
vent the best price being obtained for the property ` 
does not of itself amount toa charge of fraud, ‘nor 


. will proof of such concert, invalidate the sale to him.’ 


Lp. 430, col. 2.] 


Second appeal from the decision of. 
the Assistant Judge, Dharwar, in Appeal: 
No. 33 ‘of 1920, confirming that of the, 
Subordinate Judge at Gadag, in Civil Suit 
No. 246 of 1918. ' 

Mr. G. N. Thakor (with him Mr. D. R, 
Manerikar), for thesA ppellant, - 
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| Messrs. R. A. “Jahagirdar and. A. G.. 
Desai, for the Respondents. is 
; - JUDGMENT. oe ee 
Madgavkar, J.—The  plaintiff-ap-. 


pellant Dodbasappa purchased the right, 
title and interest of defendant No.3 Shid-, 
dappa and defendant No. 4, Pundappa, in; 
the land in suit in execution of a money 
decree against them in favour of Rangrao 
in Suit No, 62 of 1905. The sale ‘was con-. 
firmed and the appellant got the. sale cer- 
tificate in 1907. The present suit is for; 
possession. Defendants-respondents Nos. 1. 
and 2 refuse to give him possession on the 
ground that they are in possession as mort- 
gagees andthat the mortgage has not ex-. 
pired. The suit is also resisted by de- 
fendants Nos. 3and4on the ground that 
the appellant has been guilty of fraud -in 
execution. Both the lower Courts have 
upheld the respondents’ plea and dismissed 
the suit. The plaintiff appeals. f 

The preciseissues found in- both the lower. 
Courts were that the execution had proceed- 
ed without notice to respondent. No: 4 and 
that the appellant was guilty of this fraud. 
as well as of misreprésentation to the Court 
at the time of sale that there was.a mort-: 
gage of Rs. 2,500 on the property, whereas 
the actual mortgage amount was less. He 
thus induced the Court to confirm the sale 
though the price realized was Rs. 325. 

“Four main points are taken in the appeal 
for the appellant. (1) The respondents having 
failed to pursue their remedy to set aside. 
the sale as laid down under O. XXI, r. 90, 
cannot now set up the present defence with- 
out first setting aside the sale by way of 
application .or suit.. (2) Respondent No. 4 
failed’ in his pleadings to givethe necessary 
‘particulars of the fraud; and the fraud held. 
proved was based ona new case set up by 
the Trial Court and not raised by respondent 
No 4. (3) The findings of fraud were based. 
not upon the legal evidence but were sur-. 
mises arrived at by irregular procedure. (4) 
As in any case, defendant-respondent No. 8,. 
who was admittedly an owner of the nor- 
thérn half, had not defended the suit, as 
against him at least, the appellani’s claim 
shoull have been allowed. : 

It is contended ror the respondents that 
in the judgment appealed against no serious 
objection to the procedure in the Trial 
Court appears to have been taken that the 
appellant consented to certain previous de- 
positions being put in and that, therefore, 
the findings of the lower.Courts should be. 
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accepted; and although as regards misrepre- 
‘sentation as to the amount of the mortgage. 
Issues Nos. 8 to 11 were raised by the Trial, 
Court at a late stage, ample opportunity was 
given to both sides toadduce evidence, and. 
the appellant was, therefore, ia no way pre- 
judiced. In view of our’ conclusion on the. 
other points, itis not necessary to express a 
definite opinion on the first contention of 
the appellant. But, speaking for myself, it 
appears to me to be too wide a proposition 
that a defence is barred because a suit might 
be barred,-or that a judgment-debtor, who 
has allowed the sale to be confirmed, can- 
not subsequently set up a defence of fraud, 
as in the present case. 

In this appeal it is necessary to enter into 
some detail as to the actual trial and of the 


. pleadings. In his written statement, Ex. 


15, respondent No. 3 set up (para .3), firstly” 
collusion between the appellant and re- 
spondents Nos. 1 and 2, secondly, (para, 6), 
absence of notice of the execution proceed- 
ings, and thirdly, agreement between the 
decree-holder Rangraoand the appellant to. 
purchase the property for a small amount.. 
Apart from this, no particular fraud was 
alleged. Order VI,r. 4, is clear that the 
appellant was entitled to particulars of the. 
misrepresentation and fraud set up to resist 
the title ordinarily vesting in him under s. 
65, C. P. C.—a principle emphasised by 
Lord Selborne, L. C., in Wallingford v. 
Mutual Socieiy (1). 
These particulars of fraud were only 
added in the respondents’ evidence, Ex. 37. 
What the precise collusion consisted of had 
not been even set up and, therefore, he 
refers presumably to the collusion setup by 
respondent No 3, in the. previous Nuit. 
No. 46 of 1912, that was decided against 
respondent No. 3 in the judgment Ex. 58. 
Apart from its vagueness the case of col- 
lusion as between the appellant and respon-, 
dent No. 3 may briefly be dismissed as 
having been res judicata in the litigation, 
betiveen the two parties concerned, when it 
was raised by respondent No. 3 as plaintiff; 
and even if proved, it would hardly suffice 
for the sale to he set aside by the parties, 
concerned six years after the event. Simi- 
larly no particulars were given in the plead- 
ings of the alleged collusion between the 
appellant and respondents Nos. 1 and 2. In 
the written statement the only substantial 
ground alleged is the absence of notice. It 
1; (1880) 5 App. Cas. 685 at p. 697; 50 L. J.Q. 
49\ NN T 258; 29 W. R. SL. = a 


428 ; 
would have been preferable perhaps if the 
second issue inthe Trial Court had been 
defined and confined to this allegation of 
fraud instead of its being generally framed 
as was the case, namely, “is this Court sale 
fraudulent and illegal as alleged by defend- 
- ant No.4?” However; that may be, the trial 
proceeded on Issues Nos. 1 to 7 as originally 
framed. Thereafter the learned Subordi- 
nate Judge in his anxiety to do justice rbe- 
tween the parties felt that a perusal of the 
record of the, execution proceedings was 
necessary and adjourned the case in order to 
enable him tosend for the record and to 
deliver judgment. He sent for the record 
and went through it, evidently with very 
great care. lt appeared to him that other 
suspicious circumstances, not brought to his 
notice, in the pleadings,existed; and there- 
upon suo motu he framed Issues Nos. 8 to 11 
and adjourned the suit to enable both sides 
to offer evidence if they chose. The oral 
evidence actually preferred consisted of 
Rangrao and his clerk Hanmant. They were 
merely called pro forma and their former 
evidence in Suit No. 46 of 1912, instituted 
by defendant No. 3, was put in by consent. 
The learned Subordinate Judge then came 
to the conclusion (1) that the alleged notice 
served upon’ respendent No. 4 was never 
served; (2) that the appellant in conspiracy 
with Rangreo and his clerk Hanmant 
fraudulently represented to the Court that 
it was duly served; and (3) that at the time 
of the sale the appellant had deliberately 
misrepresented to the Executing Court that 
the mortgage was for Rs. 2,500 instead of a 
smaller amount. 

Gonceding the wide powers under O. XIV 
with regard to the framing of issues, there can 
be no question, I think, on the record that this 
issue of misrepresentation of the mortgage 
amount was an issue completely outside the 


pleadings and was raised by the learned 


Subordinate Judge himself on a perusal 
of the record ofthe execution proceedings, 
which he himself had sent for and which 
neither party had putin. The materials, 
on which the Court may frame issues, are 
clearly laid down in O. XIV, r. 3 ; and 
these issues were outside the rule. In his 
very anxiety to do justice, the learned 
Subordinate Judge followed the course re- 
probated by this Cours in Naro Hari v. 
Anpurnabat (2) and took the case altogether 
out of the hands of the litigants and made 

(2) 11 B.160n at p. 164: 11 Ind. Jur. 261n; Unrep. 
P. J. B. H. O. (1874-75) 235; 6 Ind, Dee. (x. a.) 105, 
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for the respondent a case which he had no 
intention of making out for himself... 
Moreover, the findings on these issues are 
based on inferences or rather on surmises 
founded on certain circumstances in the 
execution records before the learned Sub- 
ordinate Judge, particularly the endorse- 
ment as to the mortgage amount of Rs, 2,500 
on the sale proceedings, Ex. 54. This: 
endorsemént, however, was signed not by 
the appellant, but by one Hanmant Balaji, 
who was ‘one of the bidders. In the verna- 
cular record there is no admission of the 
appellant that he had made any such re- 
presentation to the Court, In the English. 
record this admission is immediately fol- 
lowed by a retractation. Under the C. P. C., 
the vernacular record is more authoritative. 
Moreover, it is no part of the duty of a 
bidder to inform the Court of the existence 
of the amount of incumbrance; and it ap- 
pears to us, therefore; that this issue should 
never have been raised and that in any 
case the inference against the appellant as 
based on the irregular procedure cannot be’ 
supported. - 
It remains to consider the only sub-: 
stantial ground, namely, the absence of- 
notice to respondent No. 4. Here again, on’ 
the evidence produced, both the Courts 
have arrived at an adverse conclusion 
against the appellant similar to that stated 
above. The bailiff Balkrishna, who has 
made the affidavit of proper service on the 
summons, Ex. 47, has not been called. 
Hanmant Venkaji, the karkun of Rangrao, 
who accompanied the bailiff to identify 
respondents Nos. 3 and 4, was called but 
not a single question has been put to him: 
in regard to the service or the alleged con- 
spiracy of which he alone would be the 
direct agent along with the bailiff. The 
record of his evidence put in is silent on 
the matter of service, and the further evi- 
dence is entirely directed to quite a differ- 
ent point than the point now in issue. The 
same observations apply with reference to 
Rangrao and -the appellant. The learned 
Subordinate Judge has arrived at his con- 
clusion mainly on the basis of the applica-’ 
tion, Ex. 52, by Rangrao for time to present’ 
Hanmant before the Court. This ground 
is clearly insufficient as a Pleader's karkun 
need not necessarily always be present in’ 
Court. In -any.case these are all ques- 
tions which ought to have been put to- 
Rangrao and Hanmant. Yet without a 
single question to either, both the Courts 


($1 I. ©. 1985] 
have in fact held proved a conspiracy on 
the part of Rangrao, his karkun and the 
bailiff and the appellant in addition, to 
make a false representation of service 
which was never effected, The Trial Court 
has again followed a course reprobated by 
their Lordships of the Privy Council in 
Bal Gangadhar Tilak v. Shriniwas Pandit (3). 
Hanmant, it should be observed, stated that 
respondent No. 4 was present at the sale. 
‘Weare of opinion that respondent No. 4 
has failed to prove absence of service, much 
less the fraud and conspiracy set up, and 
that the procedure and the inference of the 
lower Courts on this point cannot be sup- 
ported. t 

It is not necessary to consider the ques- 
tion of collusion as between respondent 
No. 3 and respondent No. 4, with 
regard to their dealing with the pro- 
perty in the sale-deed, Ex; 38, of 1903, 
and the sale-deed and re-sale of half in 
1907, except to observe that this course of 
dealings between the two respondents 
Nos. 3 and 4 inter se is not easily reconcile- 
able, with the present contention of re- 
spondent No. 4 thathe was on hostile terms 
with respondent No. 3 and had noinforma- 
tion of the execution or the sale. 

As regards the value or the small price 
paid by the appellant, there is one element 
which does not find place in the judgments 
appealed against. Till 1918, the auction- 
purchaser could not obtain possession of 
the property by reason ofthe right to pos- 
session for another twelve years of the 
mortgagees, respondents Nos. 1 and 2. This 
period and the interest on the purchase 
amount accumulating would, to a certain 
extent, reduce the amount paid, and might 
together with the comparatively smaller 
value twelve years ago ofthe land purchas- 
ed, explain to some extent at all events, the 
price obtained in execution without the 
necessity of fraud or conspiracy ofthe kind 
alleged. | 

I would, therefore, allow the appeal. 

. Fawcett, J.—I agree with my learned 
‘prother's view, overruling the first conten- 
tion of the appellant's Counsel, and holding 
that the defence as to the sale being a 
nullity is not necessarily barred because 
defendant No. 4 did not sue to set the sale 
aside within the time allowed by law or 


0) 29 Ind. Cas. 639; 39 B. 441 at p. 461; 17 Bom. 
L.R. 527; 13 A. L. J. 570; 19 O. W.N. 729; 220, L. 
J. 1; 29 M. L. J, 34; 18 M. L. T. 1; (1915) M. W. N, 
484; 2 L, W. 611; 42 I A, 135 (P. O). 
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take the other remedies available to him 
in execution under the C. P. C. The deci- 
sions of this Court in Shankar Daji v. 
Dattatraya Vinayak (4) and Mahadev 
Narayan v. Sadashiv Keshav (5) show that 
such a defence can be set up, even though 
it rests on a claim, which could not be set 
up by the same person as a plaintiff. Ib- 
is unnecessary to consider this point further, 
because I agree that the appeal should be 
allowed on other grounds. 

Assuming that the defence that the sale 
by which the plaintiff obtained his title 
to the land is vitiated by fraud or illegality 
can be set up, it is necessary to see what 
exactly is the fraud or illegality that is 
pleaded by defendant No. 4. So far as 
illegality is concerned, although in para. 8 
of the written statement defendant No. 4 
says that there were many legal defects in 
the sale. by which it was rendered null 
and void, the only actualillegality specified 
is that notice had not been duly served 
upon him in the prior execution proceed- 
ings. Under the ordinary rule that fraud 
or illegality must be specifically pleaded 
and particulars given, that is the only 
illegality that was really raised by his 
pleadings. 

In regard to fraud the allegation in 
para. 7 is very vague and merely says that 
the plaintiff managed to get the property 
for a small amount, without the knowledge 
of defendant No. 4 and with fraudulent 
intent. That plea in itself would not really 
raise a case of fraud as it should be plead- 
ed. But we can take into consideration 
the fact that the plea of fraud was devel- 
loped during .the trial and is taken by the 
Subordinate Judge in considering issue 
No. 2 to be the allegation that the plaintiff 
deceived defendant No. 3 by persuading 
him to believe thathe (the plaintiff) would 


‘purchase the property for a small sum with 


a view to re-sell it to defendant No. 3, 
whenever he returned the amount with 
interest. 

There is also an allegation of collusion 
between the plaintiff and defendant No. 3 
for defrauding defendant No. 4 of his half 
share in the land. The latter part of this 
allegation has not been found proved, as I 
read the Subordinate Judge’s judgment, 
but he did find that the plaintiff induced 
defendant No. 3 to.consent to the final bid 


(4) 63 Ind Cas. 248; 45 B. 1186; 23 Bom. L. R. 
14. 
(5) 59 Ind. Cas, 118; 22 Bom. L, R, 1082; 45 B, 45, 


“were the 
“in the alleged arrangement. 
‘ordinate Judge, therefore, so far as de- 


“450 


‘that he made at the auction, representing 


“to him that he would re-convey the land to 
„defendant No. 3 as soon as the amount was 


paid, and that since the plaintiff never 
intended to keep his promise and other 
bidders were prevented from raising the 


‘price as a result of this misrepresentation, 
‘the Court sale was fraudulent and illegal. 


The Assistant Judge in appeal has held 
that the depositions of Rangrao and 
Hanmant in the previous Suit No. 46 of 
1912 show that the bidding at the sale was 


low, because there was an understanding 


that the plaintiff should purchase the land 


‘at a low price and then re-convey it to 


defendant No. 3. But this is not made 
the basis of his final order and it appears 
to me to be incidentally referred to. His 
final conclusion is one confirming the find- 
ing of the lower Court that the confirma- 


‘tion of sale was due to fraud practised on 
‘the Court and that the plaintiff was a 


party to this fraud. However, even assum- 


‘ing that such collusion isa finding of fact 


on which the lower Courts’ decrees are 


‘partially based, it is, in my opinion, quite 
clear that those findings are not supported 
“py admissible evidence and have been 
arrived at in a manner that is clearly 


opposed to the provisions of the law as to 
res judicata, and as to the method of ob- 


‘taining a reversal of a conclusion arrived 


at in a trial. This particular collusion or 


; ‘understanding was the subject-matter of 


the Suit No. 46 of 1912 between defend- 


‘ant No.3 and the plaintiff, and the finding 
‘that that understanding was not proved is 
‘elearly res 


judicata as between the 
plaintiff and defendant No. 3, who 
principal persons concerned 
The Sub- 


fendant No. 3’s portion of the land is con- 
cerned, clearly had no jurisdiction to arrive 


‘at a contrary finding to that which had 


been come to .in the previous suit. No 
doubt it was open to defendant No. 4, who 
was not a party to that litigation, and was 


. a prior assignee as to his half of the land, 
to set up this alleged agreement or collu- 


sion and prove it. Bit such proof must 
obviously be based on something more 
than mere consideration of the testimony 


. of some of the’ witnesses in the previous 
‘litigation. The Subordinate Judge, in his 
| exercise of such jurisdiction, was virtually 


acting as if he was a Court of Appeal from 
the Subordinate Judge who tried the prior 
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suit, and he was deciding that appeal not 
on all the materials of that suit but on 
two particular depositions which were given 
in that suit and which had been put in 
in this litigation, without any further cross- 
examination of the two witnesses in regard 
to the matter. He was not in such a good 
position as the Subordinate Judge, who 
tried the suit of 1912 and who had the 
witnesses before him, to decide the ques- 
tion ; and he had, in my opinion, no power 
to decide that the collusion and agreement 
set up were proved merely on the scanty 
materials that satisfied him and the Assist- 
ant Judge. There has, in my opinion, been 
an error in regard to the fundamental.rules 


“on which an issue can be decided in a suit, 


and the findings, so faras they affect defend- 
ant No. 3, offend against the law of res 
judicata. . 

It is also further open to question whe- 
ther in any case the agreement or collusion 
set up would amount to fraud. For it has 
been held by their ‘Lordships of the Privy 
Council in Mahomed Mira Ravuthar v. Sav- 
vasi Vijaya RaghunadhaGopalar (6) that “the 
charge against-a bidder that he and those 
who have acted in concert with him have 
acted in. such a manner as to prevent the 
‘best price being obtained does not of itself 


‘amount to a charge of fraud, nor will proof 
‘of such concert invalidate the sale to him.” 
It seems to me that this ruling would 


apply to the present allegation, but it is 
‘unnecessary to go into this because, on the 
grounds I have already given, the findings 


of the two lower Courts can clearly not be 


accepted and should be interfered: with in > 
second appeal. 
Then as regards the fraud that has been 


‘actually found by the Subordinate Judge 
‘on the additional issues, raised in Ex. 63 
“and confirmed by the Assistant Judge in 


appeal, I entirely agree with my learned 
brother that in raising those issues the 
Subordinate Judge was acting without 
jurisdiction and against the fundamental 
principles as to how asuit should be tried 
and determined, which have been laid 


“down by the Privy Council in the leading 


case of Goree Monece.Dossee v. Juggut Indro 
Narain Chowdhry (7). I give all credit to 
the Subordinate Judge for being actuated 
by a desire todo justice in the case, and 


(6) 23 Mf. 227; 2 Bom. L. R. 640; 4 O. W.N. 298; 27 
I. A. 17:10 M. L. J. 1; 7Sar. P.O. J. 661; 8 Ind. Dec, 


+(x. 8) 561 (P. O. 


9). 
(7) 11M. L A. l; 2 Sar, P, O, J. 207; 20 E. R. 1 


[91 I. C. 1825) 
I also do not in any way desire to limit 
the power that a Court has under O. XIV, 
r. 5, O. P. C., to frame additional issues. But 
the additional issues authorised by this 
rule are such as may be necessary for deter- 


mining the matters in controversy between - 


the parties, and that Ithinkis a clear in- 
dication that it was not the intention of 
the Legislature that 
. travel outside the actual averments and 
counter-averments of the parties. My learn- 
ed brother has already referred to the 
remarks on this point in Naro Hari v. 
Anpurnabat (2) and I may further draw 
attention to the observationin that judg- 
ment that what is to be considered is the 
case made by a party and not the case as 
“moulded by the astuteness of the Judge.” 
I think that’ is very applicable to the pre- 
sent case, The Subordinate Judge on a 
perusal of the record has made out a 
case for defendant No.4, which he never 
set up and -never intended to set up, be- 
cause apparently it was not within his 
knowledge that the representation had been 
made which is mentioned by the Subordi- 
nate Judge who confirmed the sale. And 
this applies all the more to a case like 
the present, where the additional issues 
_are framed after the whole trial has been 
finished and the case is reserved merely for 
judgment. The mere fact that the parties 
were given an opportunity of adducing 
additional evidence in regard to the fur- 
ther issues does not suflice to validate a 
procedure opposed to the law laid down 


by. the ©. P,O., and the Privy Council 


in the, matter. No doubt thére are ex- 
ceptioris ‘when a Court js justified in 
holding. a thing invalid on a ground which 
has not been pleaded. ‘An instance of such 
an. exception is .afforded by Surajmull 
Nagoremull v. -Triton Insurance Company 
Ltd. (8) where the Privy Council says :— 


“No Court can enforce as valid, that 
which competent- enactments have declared 
shall not be valid, nor is. obedience to such 
an enactment a thing from which a Court 
can be dispensed by the consent of the par- 
ties, or bya failure to plead or to argue 
the point at the outset [Nixon v. Albion 
Marine Insurance (9)|. The enactment is 


(8) 86 Ind. Cas. 545; 27 Bom. L. R. 770 at p. 773; 23 
A. L, J. 105; (1925) A. L R. P C.) 83; (1925) M. W. N. 
257; L. R. 6 A. (P. C.) 66; 52 0. 408; 29 ©. W. N. 893; 
49 M. L, J. 136 (P. C). 

5 9) he Ex, 388; 36 L. J. Ex. 180; 16 L. T. 568; 
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prohibitory., It is not confined to affording 
a party a protection, of which he may 
avail himself or not as he pleases. It is 
not framed solely for the protection of the 
revenue and to be enforced solely at the 
instance of the revenue officials, nor is the 
prohibition limited to cases, for which a 
penalty is exigible.” 

' Clearly thisis not a case which comes 
under the above category. The Privy Coun- 
cil have frequently drawn our attention 
to the undesirability of upsetting titles 
which appear to bé valid on the face of 
them in execution proceedings of Civil 
Courts, and the law provides a limited 
period and a limited method for obtaining 
a cancellation of a Court sale, so as to 
upset the title based upon it. In any case 
I agree with my learned brother that the 
finding about this misrepresentation is 
based on surmises which do not afford a 
proper ground for holding it proved that 
the plaintiff was a party to this alleged 
fraud. There has been a further disregard 
of the ordinary requirement that a person 
who is charged with fraud should, when 
he is examined in Court, be cross-ex- 
amined in regard to it and his explana- 
tion takeninto consideration. But, apart 
from that, it seems to me that the lower 
Courts were clearly not justified in consider- 
ing this particular question of fraud, which 
had not been raised in the pleadings or 
evidence of defendant No. 4 and which is 
not a case of fraud prohibited by Statute in 
the public interest. 

' Then, as regards the finding that the sale 
was illegal because no notice had been 
served upon defendant No. 4. it seems to 
me that this is nota caselike that of Khia- 
rajmal v. Daim (10) or that of Shankar 
Daji v. Dattatraya Vinayak (4). In cases 
of that kind there is no proper representa- 
tion of the party or they have not been 
parties to the proceedings in which the sale 
takes place. And even if there had been an 
objection that a person was not a proper 
legal representative, the Court had never 
applied its mind to the matter. But in this 


' case a notice was ordered to issue to defend- 


ant No, 4 and the bailiff made a return that 
it had been duly served by fixing it upon 
the house, where defendant No. 4 was liv- 
ing at the time. The Court naturally. 
accepted this report, which was supported 

(10) 32 ©, 296; 7 Bom. L. R. 1; 90. W.N. 201; 2 


A.L. J. 71; 10. L, J. 584; 32 LA. 23; 8 Sar. P.O. J; 
734 (P.O). 


Ase 
by the affidavit of the bailiff. Even assum- 
ing that it is true that, as a matter of fact, 
defendant No. 4 was not in that house and 
that the notice was not properly served, still 
this is no sufficient ground for now saying 
that the sale by which the plaintiff obtained 
his title, was a nullity on that account. I 
think there can be no clearer authority on 
“this point than that provided by a very 
similar case in Paresh Nath Mullick v. Hari 
Charan Dey (11). There it was alleged that 
the decree was a nullity because the 
summons-had not been served upon the 
party contesting the validity of the sale, 
which arose out of a decree. In subsequent 
proceeding it was actually held that the 
summons had not been served and the ex 
parte decree was set aside, But the question 
still remained whether the sale was a nullity 
on that account, and Sir Lawrence Jenkins 
in his judgment, at page 627,* says :— 

. “Therefore, those conditions were estab- 
lished which entitled the aggrieved defend- 
ant to have the decree set aside under 
s. 108. But though the decree was thus set 
aside in September, 1906, the Court could 
not have passed its decree in 1983 without 
holding that the summons had been duly 
served: that is the condition laid down by 
s. 100 of the C. P. C. of 1882. So we have 
this position, that the Court wrongly, as 
events have subsequently shown, found that 
though the defendant was not present the 
summons had been duly served. The pur- 


chaser was entitled torely on that finding. - 


He had not the opportunity or the means of 
questioning the propriety of the decision at 
‘which the Court had arrived when it deter- 
mined that the conditions were established 
entitling it to pass an ea parte decree; and 
the Court should have much hesitation in 
visiting a purchaser at one of its sales with 
the consquences of an irregularity or defect 
of procedure which was not discovered by 
the Court, or its officers, and was not 
apparent on the face of the record.” 

Those remarks apply appositely to the 
present case, where the Court could not 
proceed to order a sale unless it found 
that notice had been duly served on defend- 
ant No.4. lam quite aware that in this 
case it is alleged that the plaintiff himself 
procured an improper service, but that 
aspect of the case is not supported by any 
actiial evidence and is based on pure 

(11) 10 Ind. Cas. 361; 38 O. 622; 15 O. W. N. 875; 
14 0. L. J. 300. 
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surmises from a perusal of the record in the 
execution proceedings, so it is not a finding 
which can, in my opinion, be held to have 
been arrived at oa proper materials. 

Accordingly,in my opinion, the case is 
not one like those considered in Khiaraj- 
mal v. Daim (10) and Malkarjun v. Nar- 
hari (12). I think, therefore, that the 
decrees-of the lower Courts are vitiated by 
substantial errors in the procedure provid-. 
ed by the Code or any other law for, the 
time being in force, which has led to error 
in the decision of the case upon the merits. 
Iam very reluctant to interfere in cases 
where two Courts have held that fraud has 
been established. But in determining 
whether there has or has not been any 
fraud, the lower Courts have gone outside 
the proper foundation for determination of 
such a question, and there. has been sub- 
stantial error, which, I think, necessitates 
our interference. I agree, therefore, in 
allowing the appeal. 

We accordingly reverse the decrees of the 
two lower Courts dismissing the plaintiff's 
suit and his first appeal with costs and sub- 
stitute a decree in favour of the plaintiff for 
possession of the land in suit as prayed and 
directing an inquiry as to mesne profits from 
the institution of the suit until delivery of 
possession to the plaintiff orthe expiration ` 
of three years from the date of this decree, 
whichever event first occurs. The Sub- 
ordinate Judge-should, after ascertaining 
the amount of such mesne profits, pass a 
final decree in accordance with O. XX, r, 12, 

_C. P. C., asto the amount of such profits. 

The plaintiff-appellant must get his costs - 
throughout from defendants Nos. 3 and 4, 
each being jointly liable for the costs of 
the appeal to this Court. | 

Z. K. Decree reversed., 

(12) 25 B. 337; 2 Bom. L. R. 927; 5 0. W. N. 10; 27 
I. A. 216; 10 M. L. J. 368; 7 Sar. P. C. J. 739 (P; 0). 
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LTD., AND ANOTHER— RESPONDENTS. 
Practico—Administration suit pending in one Courg 


5 


i 


E [Pl I. O. 1925] 


— Court, other. power of, to grant permission for sale of 
property—Rules of practice of High Court —Privy 


Council, interference by. 

When a suit for administration of an estate is 
before a Court competent to entertain it and to order 
that accounts should be taken. in the suit, no other 
Court would ordinarily have power to grant permission 
for the sale of property which forms part of the estate. 
[p. 435, col. 2.] 

Where, however, according to tle rules of practice 
ofa particular High Court in India, it appears that 
& Court other than the one before whom an adminis- 
tration suit is pending would have powerto grant 
permission for the sale of property which forms part 
of the estate, the Privy, Council will not interfere 
with the operation of such rule of practice. |p. 435, 
col. 2: p. 436, col. L] : 

Appeal from a decree of the Chief Court 
of Lower Burma, dated the 11th July 1922. 
: Mesars. G, Lawrence and E, F. W. Besley, 
for the Appellant. è 

Messrs. G. Lowndes and E. B. Raikes, for 
- the Respondents. 7 

: JUDGMENT. . 

SirJohn Edge.—Thisis anappeal from 
a decree of the llth July 1922 of the Ghief 
Court of Lower Burma, in its Civil Appel- 
late Jurisdiction, which affirmed a decree 
of the 9th June 1920 ofthe Chief Court in 
its Original Civil Jurisdiction. The parties 
to the appeal are Ma Chit Su, a-defendant, 
who is the appellant, and the National Bank 
of India, Limited, who was the plaintiff, and 
Maung Myat Thin, the first defendant, who 
are the respondents. 

The suit was brought against Maung 
Myat Thin and thé Bank of Bengal fora 
decree for specific performance of a con- 
tract to sell immoveable property in 
Rangoon. The appellant, who is the mother 
of Maung Myat Thin, was on her own 
application brought on the record on the 
Igt March, 1920, as a defendant. The Trial 
Judge gave the plaintiff a decree for speci- 


fic performance. From that decree Ma 


Chit Su appealed. The Appellate Court, 
by its decree, dismissed that appeal, and 
from that decree of dismissal this appeal has 
‘been brought. The questions in this appeal 
are—(1) Whether there was a completed 
‘agreement for the sale of the property; (2) 
whether the alleged agreement to sell the 
. property was not subject to a condition 
that ‘any litigation relating to the property 
should be settled before the agreement 
_ could take effect; and (3) whether the 

agreement to sell was within the scope of 
the authority of Maung Myat Thin. 

The facts of the case are as follows :— 
Maung Myat Thin was the eldest child of 
Maung Shwe Oh and his wife Ma Chit Su. 
Matibg Shwe Oh died on the 5th June, 1906, 
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leaving his wife Ma Chit Su and his nine 
children surviving him. At the time of 
his death the property in question in this 
suit belonged to Maung Shwe Oh and his 
brother Maung Shwe Goh jointly. They 
had carried on business in partnership. 
Onthe 17th March, 1907, Letters of Adminis- 
tration were, on the application of this 
appellant, Ma Chit Su, granted by the 
District Court of Amherst under the Pro- 
bateand Administration Act, 1881, (Act V 
of 1881) to Maung Myat Thin to administer 
the estate of his late father Maung Shwe 
Oh. After the grant of the Letters of Ad- 
ministration the business, which had been 
carried on by Maung Shwe Oh and Maung 
Shwe Goh, was carried on by Maung Myat 


‘Thin as such administrator and Maung 


Shwe Goh in partnership. On the 12th 
June, 1913, the partnership was by a preli- 
minary decree dissolved, a compromise was 
agreed to, and by a consent decree Maung 
Myat Thin became entitled as such adminis- 
trator to all the assets of the partnership, 
including the property in question, and 
became liable to all the debts of the part- 
nership with certain exceptions which are 
not material and need not be further refer~ 
red to. On the 27th November, 1913, Maung 
Shwe Goh executed releases in favour of 
Maung Myat Thin of all the immoveable 
property of the partnership, including the 
property in question. 

As such administrator Maung Myat Thin 
was indebted to the Bank of Bengal for 
moneys advanced. As security for the loan 
the title-deeds of the property in question 
had been deposited with that Bank on the 
7th May, 1901, which thereby acquired an 
equitable murtgage. Maung Myat Thin was 
involved in some litigation with members 


‘of his family. Early in 1914 an administra- 


tion suit was instituted in the Chief Court 
of Lower Burma by Ma Chit Su on her own 
behalf and on behalf of her eight younger 
children against Maung Myat Thin and 
others for the administration by the Court 
of the estate which was in his hands. It 
will be remembered that Maung Myat Thin 
was then the administrator who had been 
appointed by the District Court of Amherst. 
On the 22nd November, 1916, Maung Myat 
Thin made a deposition in that suit for 
administration in the High Court, in which 
he stated: ‘So far as I am concerned I 
consent to its” (the estate) “being adminis- 
tered by the Court. I understand that the 
administration will be taken out of my 


mra 
one 


ys 


‘hands.’ He was alluding to his rights as 
-an administrator on his appointment by the 
-District Judge of Amherst in 1907. On the 
-22nd November, 1916, the High Court in 
-the administration suit ordered that certain 
-accounts should be taken and certain en- 
:quiries made, and that the suit should stand 
adjourned for making a final decree until the 
-accounts and inquiries had been taken and 
made. -A final decree was at some time 
‘made by the Chief Court, but is not before 
‘their Lordships. 
-Court had not been asked to appoint a Re- 
-eeiver orto issue an injunction to Maung 
‘Myat Thin‘not to continue to act as an 
-administrator under his appointment as an 
‘administrator by the-District Judge of 
Amherst. The preliminary decree which 
‘was made by the Chief Court on 22nd No- 
-vember, 1916, seems to have been a common 
‘form of such decrees in suits for adminis- 
-tration in the Chief Court. It appears to 
their Lordships that itis advisable that that 
“form of decree should be revised by the 
‘Court, now the High Court, so that there can 
dn future be-no question as to a conflict of 
-authority between the High Court in an 
‘administration suitand a District Court 
*which had appointed an administrator of 
dhe same estate. Such a conflict could not 
have arisen asit did in this case if the High 
Court had either appointed a Receiver or 
had issued.an injunction ; either would have 
determined any right which Maung Myat 
Thin had under his appointment as an 
‘administrator by the District Judge of 
‘Amherst. 


On the 27th April, 1917, Maung Myat 
‘Thin applied to the Court of the District 
‘Judge of Amherst for permission to sell the 
-property in question, and on 26th June, 
1917, that Court granted to him permission 
to sell that property. That application was 
‘made under s. 90 of the Probate and Admi- 
nistration Act, 1881, as amended by Act VI 
.of 1889 


' On the 9th July, 1918, Maung Myat Thin 
‘on the introduction of the Bank of Bengal, 
‘called on Mr. Smith, the manager of, the 
‘plaintiff Bank, and they discussed the terms 
‘upon which Maung Myat Thin would sell 
to the National Bank of India, Limited, and 
. that Bank would purchase from Maung Myat 
‘Thin, the property in question. After that 
“interview Mr. Smith, on behalf of the Bank, 


“on the 9th July; 1918, wrote the following . 
av uly, 1918, the sale is confirmed ‘subject to, 


‘letter to Maung Myat Thin m= 


| MBA ORI? SÜ v. NATIONAL Bank oF INDIA, LID. | 


It is true that the Chief 7 


. counts, etc., 


FA roe 4 Pf ry 
[91 1 0, 1995] 
e National Bank of India Limited, 
“Rangoon, 9th July, 1918. 
“Messrs. Shwe Oh ‘Bros. & Co. 
“ Dear Sirs, 
“ With reference to your Maung Myat 
Thin’s call to-day, 1 hereby confirm the 


„arrangement whereby the Bank agrees to 


purchase the property No. 3, Phayre Street 
and No. 62, 37th Street, subject to a clear 
Title, for rupees one lac seventy-seven 
thousand, say Rs. 1,77,000- 

“Your confirmation in writing of above 
arrangement is requested. z 
“Iam, , 

“Yours faithfully, ` 

“JAMES SMITH, - 
“Manager. 


-© In reply to that letter Maung Myat Thin 
sent the amie letter :— . 
No. 3, Phayre Street, - 
S Rangoon, 10th July, 1918., 

“The Manager, 

“National Bank of India, toita: 

“ Rangoon. 
“ Dear SIR, ig 
“With reference to your letter of the 2nd 


‘(sic) instant re house No. 3, Phayre Street 


and house No. 62, 37th Street,’ I hereby con- 
firm the arran gement for sale of the above 
properties to “your Bank for Rs. 1,77,000 
subject to settlement being effected of any 
litigation relating to the same properties. 


“Tam, yours faithfully h 
(Signed) “ MAUNG MYAT THI N. 


The next thing which happened was that 
the lawyers who were acting for the Nation- 
al Bank of India, Limited, sent a requisi- . 
tion on title to Maung Myat Thin. The 
third, fourth, fifth, sixth and eighth requisi- 
tions, which alone seem to be of any im- `’ 
portance in this suit, with the replies, were 
as follows :— P 

“3. On 4th August, 1900, the property 
was conveyed to Maung Shwe Oh and Mg. 
Shwe Goh, who were heirs to Maung Shwe 
Ob. Have any claims been made by any. 
persons other than Mah Hnin Get and 
Maung Myat Thin to share in the estate. ot 
Maung Shwe Oh deceased ?” 

Reply. —“A suit for administration of Mg. i 
Shwe Oh’s estate is pending in Chief 
Court. Commissioner is inquiring into ac- 

and I believe he will decide . 
who are the heira to the said estate.” 

“4. In Mr. Myat Thin’s letter dated 10th 


po 


i 
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Settlement being.effected of any litigation 
‘relating to the. properties.’ What litigation 
is referred to in, the sentence ? ” 

Reply —“ There is an application pending 
,in Chief Court for execution of decree 
_ against Shwe Oh Bros. & Co., by Ma Thein 
Zin, a decree-holder; also there is the 

administration suit referred to irf answer to 
‘question (3).” ` 

_ “3, Are there any (and if so what) claims 
, being made or threatened in respect of the 


“above property ? (Give full particulars.”) 


, eply—“ Whether any claims will be 
“madeor not in respect to this property will 
depend on the finding of the Commissioner 
“referred to in answer to question (3).” 

. , “6, Are there any (and if so what) per- 
sons likely to object to the sale to the Na- 
_tional Bank of India, Limited?” 

roe Reply.-—“ Same answer as to No. 5 ,ques- 


. tion.” - 


, < Reply.—" I shall write to the Bank of 


Bengal to send the copy which is, I believe, 
"with them.” 

= .On the 7th January, 1919, the Solicitors 
‘of. Maung Myat Thin informed Mr. Smith, 
“the manager of the National Bank of India, 
> Limited, thathe was unwilling to transfer 
. the property in question to the Bank, as his 
. Mother was objecting to the sale. 
. - Maung Myat Thin had made full dis- 
' closure to the National Bank of India, 
“Limited, of his position and of such right 


vashe had to .sell the property in question, ° 


‘and that Bank accepted such title to sell as 
. he had, and brought this suit for specific 
performance. Their Lordships find that by 


“the 10th June, 1918, Maung Myat Thin and - 
“Mr. Smith, asthe manager and agent of- 


the Bank with full authority to act on behalf 
of the Bank, had come ‘to a complete 
agreement for the sale of the property in 
question to the Bank. The condition that 
“the agreement should be subject to a settle- 


‘ment. of.any litigation relating to the pro- 


' perty before: the agreement should take 
effect was a condition for the protection ‘of 
“ Maung Myat Thin, and the National Bank 


of India, Limited, took the risk of any such ` 
‘litigation; there was no substantial litiga- - 
tion which could prevent Maung Myat Thin . 


` selling. 


Their Lordships have had some difficulty | 


in.arriving at a conclusion that Maung 


Myat Thin had power to sell the propeity ` 
| without. having obtained the previous per- 


N 
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mission of the Chief Court to do so, The 
suit for an administration of the estate had 
been entertained by the Chief Court, and 
was pending in that Court, and it is difficult 
for their Lordships to understand that the 
Legislature could have intended that when 
a suit for administration of an estate is 
before a Court competent to entertain it 
and to order that accounts should be taken 


-in the suit, any other Court should have 


power to grant permission for the sale of 


- property part of the estate; but it appears 


from the, judgments in this suit of the 
Chief Court that according to some rules of 
practice of the Ohief Court the Chief 
Justice recognised a power of another Court 
to grant permission for the sale of property 
of the estate before the Chief Court. 

Mr. Justice Young, who was the Trial 
Judge in this suit, and had been the Judge 
who had made the decree in the adminis- 
tration suit, referred to Berry v. Gibbons 
(1) as an authority that a judgment in 
England for administration does not pre- 


` vent executors from exercising a discretion- 


ary power vested in them except so far as 
its exercise conflicts with the order of the 
Court. The passage in Berry v. Gibbons 
(1) which Mr, Justice Young was consider- 


` ing as applicable to the question before 


him was evidently a passage in the judg- 
ment of Lord Justice James at page 750* of 
the report. What Lord Justice James is 
there reported to have said was :—~ 
‘ “Phe doctrine of lis pendens has no 
bearing on the case, for a mere ad- 
ministration decree, no Receiver having 
been appointed, nor any injunction granted 
to prevent the executrix from dealing with 
fhe assets, would not- take away her legal 
powers so as. to invalidate the title of 
persons claiming under a disposition made 
by her in exercise of those powers.” 

‘The passage in Lord Justice James's 
judgment to which their Lordships have 
referred must be read with a knowledge of 
what was then the statute law in Eng- 
land, and has no possible bearing on a 
case in India to which an Act of the 
Indian Legislature applies. 

-Their Lordships hesitate to interfere with 
what appears to be a rule of practice of the 
Chief Court, and to declare that in this 
case the Chief Court ought not to have 
found that the Court of the District Judge 


(1)- (1873) 8 Ch. 747; 42 L. J. Ch. 89; 29 L.T. 88:2) 
W.R. T58 O 00O o 
*Page of (1873) 8 Ch—[Ld] 
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of Amherst had power to grant to Maung 
Myat Thin permission to sell the property 
in question. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss- 
ed. ‘The appellant must pay the costs of 
the appeal. 

Z. K. 

Solicitors for 
Light & Fultun. 

Solicitors for the Respondents:—Messrs. 
Sanderson, Lee & Co. 


Appeal dismissed. 
the Appellant:—Messrs. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 214 
oF 1922. 

June 29, 1925. 
Present:-—Justice Sir Babington 
Newbould, Kr.. and Mr. Justice Graham. 
NABIN CHANDRA DHAR AND oTHERs— 
PLaINTIFFS—APPELLANTS 

VETSUS 
ABDUL GOFUR AND oTHERS— 
DEFENDANTS— PESPONDENTS. 

J urisdiction of Court—-Damages, whether can be 
awarded in excess of pecuniary jurisdiction. 

A Court has no jurisdiction to award damages in 
excess of its pecuniary jurisdiction. 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Chittagong, dated 
the 18th June 1921, modifying that of 
the Munsif, Fatikchari, dated the 22nd of 
December 1919. 

Babu Narendra. Kumar Das, 
Appellants. | 
. Dr. Sarat Chandra Basak and Babu 

Chandra Sekher Sen, for the “Respond- 
ents. 


for the 


JUDGMENT. 

Newbould, J.—This appeal arises out 
of a suit which was instituted on the 29th 
November 1912. The plaintiff brought a 
suit for specific performance of a contract 
and other reliefs. The essential facts are 
stated in the former judgment of this Court 
dated the 12th April 1918. The only point 
that now arises is the amount of damages 
which should be granted to the plaintiff, 
" since he cannot obtain a decree for specific 
performance of the contract. The Munsif 
assessed the damages at the sum of 
Rs, 2,873 odd. On appeal the lower 
Appellate Court has held that the Munsif 
could not grant a decree fora sum exceeding 
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Rs. 1000, the amount which was the limit 
of the Munsif’s pecuniary jurisdiction. He 
accordingly reduced the decretal amount to 
this sum. 

The main contention of the appellant i is 
that since a Munsif in awarding mesne 
profits can award an amount in excess of 
his pecuniary jurisdiction there is no reason 
why he should not also grant a larger sum 
when assessing ‘damages for breach of con- 
tract. In our opinion the two cases are 
clearly distinguishable. As has been point- 
ed out in the recent Full Bench decision 
of this Court delivered onthe 15th June 
1925 the amount of mesne profits which 
may be recoverable cannot be valued even 
approximately at the commencement of 
the suit. But in the case of damages, they 
have been incurred before the institution 
and do not depend on events which may 
happen after that date. We do not think 
that the previous decision of this Court 
in this case was intended toin any way . 
enlarge the Munsif's powers. It came 
to no more than a direction to the Munsif 
that he ought tohave held that the cage 
was one in which damages should be award- 
ed unders. 19 of the Specifie Relief Act. 
Suppose the Munsif, in the first instance, 
had decided the case correctly and held 
that the case was onein which the enly 
relief that could be granted to the plaintiff 
was by way of damages he would not 
have given the plaintiff a sum exceeding 
the amount of his pecuniary jurisdiction. 
We see no reason why the Munsif should 
have given the plaintiff a decree for a 
larger amount because it was necessary 
that he should have a direction of this 
Court before he could decide rightly. 
The plaintiff when he brought the suit for 
specific performance should have contem- 
plated thatit was possible that that relief 
might be refused and the Court of its own 
motion might decide that he was only en- 
titled to damages for the breach of contract, 
If he thought “that such damages ought to 
exceed the amount which the Munsif could 
award he could have brought the suit in 
the Court of the Subordinate Judge by 
altering the valuation which in this suit: 
was an arbitrary valuation. 

For these reasons I uphold the judgment 
and decrees.of thé lower Appellate Court 
and dismiss this appeal with costs, 

Graham, d.—I agree. At one stage 
of the hearing Iwas inclined to hold that 
the decision of the Court of Appeal below 
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was somewhat hard on. the plaintiff-appel- 
lant in view of the facts that his suit as 
originally framed had been brought ina 
Court’ of compstent jurisdiction and that 
it had been remanded to that Court as the 
result of the second appeal to this Court. 


On further consideration, however, it seems 


to.me to be clear that the unfortunate re- 
gult for the plaintiff that he has only been 
able to obtain Rs. 1,000 as damages instead 
of the sum of Rs. 2,873-12-10 decreed in the 
Court of first instance has been due to his 
own fault. He might under s. 19 of the 
Specific Relief Act have asked for com- 
pensation for breach of contract. The 
reason that he did not doso appears to 
have been that lie did not wish to pay 
Court-fees on the larger sum. ' 

I agree that the appeal should be dismiss- 
ed with costs. 

Z. K, Appeal dismissed. 


ewes 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Sur No. 519 or 1921. 
September 16, 1924. 
. Present:—Mr. Rupchand, Bilaram, 

: A. J. O. 

Firm or CHOITHSING SHEWASING— 
PLAINTIFFS 
VETSUS ' 

Tue SECRETARY or STATE ror INDIA 
(NORTH WESTERN RAILWAY) BY THE 
DEPUTY TRAFFIC MANAGER, 
KARACHI—DEFENDANTS. 

Carriage of goods—Delivery, open, whether can be 
claimed-—-Damages, whether can be recovered, 

‘There is no obligation on a carrier of goods to give 
open or examined delivery of the goods carried by 
him to the consignee. In the absence of an express 
stipulation to the contrary, he does not undertake to 
do anything more than to tender the specific goods to 
the consignee at the proper time and the proper , place 
and where he is not protected from loss, to make good 
the value of such goodsas may have been lost or 
damaged while under his custody, and even where the 
consignee removes the goods without protest, it is 

“open to him to establish his claim for damages, if 
“ib ean be proved by reliable evidence that as a 
matter of fact the loss or damage took place when the 
goods were in the custody of the carrier. [p. 439, col. 


Where before taking delivery of his parcel from the 
carrier, the consignee suspects that a part of its con- 
tents are either damaged or lost, it is not unreason- 
able for him to demand that open or examined 
delivery may bs given to him. It facilitates the 
subsequent inquiry as to any claim for damages pre- 
ferred agains} the carrier, and ‘avoids unnecessary 
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evidence baing called at the trial. Though on the one 
hand the refusal of the carrier to give open delivery 
affords no cause of action against him, on the other hand 
the refusal’ of the consignee to take delivery of the 
parcel unless open delivery was given to him, does 
not disentitle him to his claim for damages for the 
portion of the goods actually lost or damaged while 
in the custody ofthe earrier, though he may not 
recover the loss which is the direct result of his 
refusal to take delivery of the remaining „goods. ip. 
439, cols. 1 & 2.] 

E. I. Ry. Co. v. Sispal Laul, 12 Ind. Cas. 596; 140, 
L. J. 472; 16 C. W. N. 329; 300, 311, relied upon. 

Jwala Persad v. G. I. P. Ry., Co., 21 Ind. Oas. 448; 
ILA. L. J. 772, Secretary of State for India v, Sham 
Lal-Deoki Nandan, 67 Ind. Cas. 312; 4 U. P. L. R. iL.) 
65; (1922) A. I. R. (L.) 448; 109 P. L. R. 1919 and 
Sri Gangaji Cotton Mills Co., Ltd. v. Kast Indian Ry. 
Co., 68 Ind. Cas. 961; 44 A. 763; 20 A. L. J. 761; 4 U, 
P. L. BR. (A.) 222; (1922) A. IR. (A) 514, referred 
to. 


Mr. Hassomal M. Gurbuxani, for the 
Plaintiffs. 
Mr. Choithram Dewanmal, for the De- 


fendants. 

JUDGMENT.—Thisis an action against 
the Secretary of State for India, for recovery 
of the value of a bundle of cloth consigned 
to the plaintiffs by one Pitamberdas from 
Jungshahi to Dabeji-on the North Western 
Railway. 

The broad facts of the case are not in 
dispute. Pitamberdas works as a commis- 
sion agent at Tatta, a few miles distant 
from the Jungshahi Railway Station. In 
compliance with the order received from 
one Khushaldas, a resident of the village of 
Gharo, he packed a certain number of 
pieces of different qualities of cloth into 
an ordinary bundle stitched with twine and 
on 29th March 1920 forwarded it tothe Jung- 
shahi Railway Station through a cartman, 
where it was handed over to a Railway 
clerk who passed a receipt Ex. 12,showing 
the weight of the bundle as one maund 
and twenty-two seers. The Railway receipt 
was made outin the name of the plaintiffs, 


‘who work as muccadams or clearing and 


forwarding agents at Dabeji. At the re- 
quest of the plaintiffs, the Railway staff 
at Dabeji re-weighed the bundle and found 
it to be short in weight by six seers or 12 
tbs. The plaintiffs declined to take deli- 
very pending further instructions from 
Khushaldas who arrived the next day and 
insisted on open or examined delivery of 
the bundle being given to him by having 
the bundle opened, and the contents 
checked -with the invoice sent by Pitam- 
berdas to enable him to put in a claim 
for shortage. This the local Railway staff 
declined to do,and on a report made to 
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the District Traffic Superintendent, Karachi 
one Homer, Traffic Inspector went over to 
Dabeji to inquire into the matter. On 9th 
April 1920, the District Traffic Superintend- 
ent wired to Homer to give open delivery 
of the bundle “if admissible after check- 
ing with the original bijak.” Homer, how- 
ever, deélined to give open delivery to 
the plaintiffs, being of the opinion that the 
outward condition of the bundle was good, 
and that under the circumstances open 
delivery: was not admissible under certain 
Railway rules issued for the guidance of 
the Railway subordinates to which the 
public have no access. The District Traffic 
Superintendent supported the action of 
Homer and gave the plaintiffs a notice 
that if they failed to remove the bundle 
within a certain time, it would be sold 
under the powers vested in him under 
ss. 55 and 56 of the Indian Railways Act. 
As the plaintiffs failed to respond to this 
notice, the bundle was sent for at Karachi 
and after a further inspection by Barclay, 
the then Assistant Traffic Superintendent 
since deceased, it was opened by the Station 
.Superintendent, Karachiand its contents 


sold by auction realizing Rs. 85 only. No’ 


inventory was, however, made by the 
Station Superintendent of the contents of 
the bundle, and there is no evidence to 
show what pieces of cloth were sold by 
him. The bundlewas admittedly carried 
at Railway risk. 

The plaintiffs contend that the discre- 
-pency in the weight of the bundle at 

Jungshahi and Dabeji was due to a por- 
tion of the contents having been extracted 
-in transit between the two stations, and 
that as the Railway Authorities had re-sold 
“the contents of the bundle without making 
an inventory with the result that the Court 
cannot now determine which of the differ- 
ent pieces of cloth had been extracted, the 
- defendant is bound to make good the value 
of the whole bundle. 

On the other hand, it has been contend- 
_ed on behalf of the defendant, that the dis- 
_erepency in the two weights was due to a 
difference in the scales at the two stations, 

that no portion of the contents were ex- 
tracted from it during transit that the 
outward condition of the bundle being 
. good, they were not bound to give open 
delivery of the bundle, and that the plaint- 
iffs cannot claim any thing more than 
. Rg. 85 less Rs, 8-14-0 due as wharfage and 
freight, ` , 
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‘The parties are at issue as to the outward! 
condition of the bundle. ae 

The plaintiff Gajan and his witness’ 
Khushaldas state that the bundle showed. 
extrinsic signsof having been tampered with” 
that it was slack and appeared to have- 
been opened at the seams from one end, and’ 
to have been re-sewn with black thread in‘ 
place of the white twine with which the 
whole of the bundle had been originally’ 
sewn. According to ‘Gajan's evidence it 
would appear that it was the outward’ 
condition of the bundle which excited-his’ 
suspicions and made him to ask for the 
bundle being re-weighed. Lekhomal, the: 
Assistant Station Master, who re-weighed the. 
bundle, denied that the bundle showed. 
any outward signs of having been tamper- 
ed with, and states that the plaintiff asked 
for the bundle being re-weighed as often’ 


-piéces of cloth are removed from bundles 


of cloth consigned through the Railway, and 
the plaintiffs were, therefore, particular to 
have the parcel of cloth re-weighed before 
taking delivery. His evidence that the 
bundle did not show any outwards signs 
of its having been tampered with, finds 
support in the evidence of the Station 
Master, Mangalsing, the report of the Traffic 


‘Inspector, Homer, and the notes made by 


the Assistant Trafic Superintendent; Barclay - 
since deceased. ts 
The correspondence carried on by or on 
behalf of thé plaintiffs by Khushaldas, the 
owner of the goods, with the Railway, is 
silent as to the bundle having been found 
to be slack or re-stitched at one corner 
with black twine. It is also not difficult 
for a thief removing a portion of the con- 
tents from an ordinary bundle of cloth 
covered with a gunny and sewn with 
ordinary twine to undo the twine and 
to re-stitch it with the same twine in such 
a way as to avoid detection. Under the 
circumstances, I am not prepared to accept’ 
the interested version of the clearing agent 
and the owner of the consignment that 
the bundle showed outward signs of having 
been tampered with and I hold accordingly. 
It does not, however, follow ‘from this 
that the plaintiffs are out of 
Court. Mr. Choithram, the learned Pleader 
for the defendant, has contended that as 


the outward condition of the bundle did 


not show signs of its-having been tamper- 
ed with, the plaintiffs could not claim 
open delivery,and have, therefore, no cause 
of action against the defendant; He has 
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relied on the rulings in Secretary of 
State for India vy. Sham Lal Deoki Nandan 
(1), Jwala Pershad v. G. I. P. Ry. Co. (2) 
and Sri Gangaji Cotton Mills Co., Ltd. v. E. 
I: R. Co.’3) in support of his contention. 
, The. plaintiffs’ cause of action in the 
present case is not the refusal of the 
Railway Authorities to give open delivery 
of thé bundle, but in effect a claim for the 
value of certain pieces alleged to have been 
extracted from the bundle, and as the 
yalue of such pieces cannot now be ascer- 
tained on account of the act of the de- 
fendant in auctioning the contents without 
making ‘an inventroy, for the full value of 
the whole bundle, whether any pieces were 
extracted or not is a question of proof 
- depending on the particular circumstances 
of this case. As an abstract proposition 
of law, it may be conceded that there 
is: no obligation on'a carrier of goods to 
give open or examined delivery to his 
consignee. He agreed to carry goods from 
one place to another for hire. In the ab- 
sence of any express stipulation to the 
contrary, he does not undertake to do 
anything more than to tender the specific 
goods to the consignee at the proper time 
and the proper place, and where he is not 
protected from loss, fo make good the 
value of such goods as may have been 
lost or damaged while under his custody. 
‘The right of compensation accrues as the 
result of such loss ordamage. Even where 
the consignee removes the- goods without 
protest, it is open to him to establish his 
claim -for damages, if -he can prove by 
reliable evidence that, as a matter of fact, 
the loss or damage took place when the 
goods were in the custody of the carrier: 
E. I. R. Co. v. Sispal Lal (4). ; 
Where before taking delivery of his par- 
cel from the carrier, the cousignee suspects 
that a part of the contents are either 
damaged or lost, it is not unreasonable 
for him to demand that open or examined 
delivery may be given to him. It facilitates 
the subsequent inquiry as to any claim 
for damages preferred against the carrier, 
and avoids unnecessary evidence being 
called at the trial. Though on the one 
Y 67 Ind, Oas. 312; 4U. P. L. R. (L.) 65; (1922) A. 
T. R. (L.) 448; 109 P. L. R. 1919. 
` (2) 21 Ind. Oas. 448; 11 A. L.J. 772. 


` (3) 68 Ind. Cas. 961; 44 A. 763; 20 A. L. J. 761; 4 U. 
4 


P. L. R. (A) 229; (1922) A. I. R. (AJ) 514. 
| (4).12 Ind. Cas. 596; 140. L, J. 472; 160. W. N. 
:329; 39 O, 311, 
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hand the refusal of the carrier to give. 
open delivery affords no cause of action 
against him, on the other hand the refusal, 
„Of the consignee, to take delivery of the 
parcel unless open delivery was given to 
him, does not disentitle him to his claim 
for damages for the portion of the goods 
actually lostor damaged while in the custody 
of the carrier, though he may not recover 
the loss which is the direct result of his 
refusal to take delivery of the remaining 
goods. | 

InJwala Pershad v. G. I. P. Ry. Co. 
(2) ths plaintiffs’ suit failed as the boxes 
were opened in Court and it was found 
that there was no actual shortage in 
the consignment. In the Seeretary of 
State for India v. Shama Lal Deoki 
Nandan (1) again the plaintiff was held 
entitled to recover the value of the 
missing item though he could not recover 
the difference between the cost of the re- 
maining articles and the price at which 
they had been re-sold on account of his re- 
fusal to take delivery of such articles. In 
Sri Gangaji Cotton Mills Co. Lid, v. East 
Indian Ry. Co. (3) admittedly the bales of 
cotton in dispute had been despatched from . 
Jaipur on the B.B. and ©, I Ry. to Mirza- 
pur on the E.I. Ry. The plaintiffs could 
not maintain a suit against the E.I. Ry. 
in absence of proof that their cotton was 
damaged while in the custody of the E. 
I. Ry. The E. I. Ry. officials having de- 
clined to make a record of the condition 
of the bales of cotton, the plaintiffs treated 
it as a wrongful refusal to deliver the 
goods and instituted a suit for damages for 
wrongful conversion against the E.I, Ry. 
Under the circumstances the plaintiffs were 
clearly out of Court, 

In the present case the Railway officials 
were entitled to stand on their legal rights 
and refuse to give open delivery to the 
plaintifis, and if itcould be proved as a 
fact that the real weight of the bundle 
when it was handed over at Jungshahi 
was one maund and sixteen geers, or that 
the contents of the bundle sold by the 
Station Superintendent, tallied with those 
shown in‘ he bijak, the plaintiffs would 
have no cs ‘se of action against the defend- 
ant and c uld not claim anything more 
than the sum realized at the auction, 

An attempt was made to prove that 
there are always discrepencies extending 
to several seers between the weights shown 
in the Railway receipts and the actual 
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weights of parcels sent through the Rail- 


way. This attempt, however, did not suc- ' 


ceed. Habib Ahmed, the Bunder clerk, who 
gave evidence by reference to his delivery 
books could not show any instance of a 
difference in the weights of small bundles 
weighing about one maund or one maund 
and a half exceeding a couple of seers at 
the outside except in the case of one par- 
cél of fresh fruit which showed a discre- 
pancy of fourseers. This difference can 
easily be accounted for as a result of 
fresh fruit getting. damaged or dried in 
transit. 7 

Hassanand, luggage clerk at Jungshahi, 
has given evidence that he had correctly 
shown the weight of the bundle in the 
Railway receipt. It also appears from the 
evidence that as thefts from parcels of 
cloth are not uncommon, the Railway 
Officials are careful to show correct weights 
of such parcels, Under the circumstances, 
the onus was on the defendant to explain 
this discrepancy of six seers or twelve lbs. 
Jt is admitted that at certain intervals the 
scales ab the different Railway Stations 
are tested. If there was anything radically 
Wrong with the scales at Jungshahi or 
Dabeji to account for this difference in 
weight, it was within the power of the 
defendant to prove by evidence of the test- 
ing officer’ or by evidence that other par- 
cels despatched about the same time also 
showed similar difference in weight. The 
defendants have given no, evidence to ac- 
count for this discrepancy. Though no 
doubt the weight shown in the Railway 
receipt is not conclusive evidence ‘against 
the defendant, there isa strong presump- 
tion that the weight shown in Ex. 12 was 
the correct weight of the bundle at the time 
of despatch: In the absence of any evi- 
dence to rebut this presumption, I hold 
that the correct weight of the parcel at the 
time of despatch was one maund and 
twenty-two seers, and that certain pieces 
of cloth weighing about six seers had been 
extracted from it while in the custody of 
the Railway. The plaintiffs have examined 
Pitamberdas to prove that he packed and 
forwarded certain pieces of cloth of the 
total value of Rs. 372-7-0. His evidenca 
finds ample support in the entries made by 
him in the books kept in the regular course 
of business and in the bijak sent by him to 
the plaintiffs along with the Railway re- 
ceipt. I see no reason to disbelieve his 
evidence. Though the plaintiffs had claim- 


ed Rs, 422-11-0 in the suit, they have now 
confined their claim to Rs, 372-7-0 only. lt 
is no doubt true that only some of the pieces ` 
of this bundle were extracted, but the 
Railway Officials have made it impossible for 
the Court to ascertain the value of such 
pieces on account of their having auctioned 
the contents without making an inventory. 
They cannot take advantage of their own 
negligence, and claim that the plaintiffs’ 
suit should fail for want of proof as io the 
value of such pieces. I hold that under thé 
circumstances the plaintifis are entitled to 
the full value of the parcel, viz., Rs. 372-7-0. 
My findings, therefore, on the specific 
issues framed in the case, are as follows:— 


1. Did the parcel in question In the affirmative 
contain the articles alle- 
ged by the plaintiffs? 

2, IÈ so, what 1s their value? 

3, Were the plaintifis entitled 
to open delivery of the 
parcel? 

3-A. Did the defendant refuse 
to give open delivery of 
the parcel contending 
that the outward condi- 
tion of the parcel was 
good? 

3-B, Was the outwards condi- 
tion of the parcel not 
good, and if so, isthe de- 
fendant estopped from 
raising the plea that he 
was not bound to give 
open delivery of the goods? 


Rs, 372-7-0. 
In the negative. 


In the affirmative. 


(lst part) The out- 
ward condition of 
the parcel was 
good, but certain 
pieces had Feen 
extracted from it 
with the result 
that its weight 
had decreased by 
12 Ibs. (2nd part) 
Not necessary. 

Was any portion of the In the affirmative. 
goods removed from the : 
parcel as alleged by the 
plaintifis? 

H so, did the alleged remo- The pieces were 
val of the goods take removed before de- 
place before delivery of livery of the parcel 
the parcel should have was tendered to 
been taken by the plaint- the plaintifs af 
iffs or afterwards,? Dabeji. | | 

If afterwards, is the defend- Does not arise. 
ant liable for it? 

» If so, for what portion, if 

any of the goods removed 


e 


si 


_ for) 
` 


Ordinarily the de- 
fendant ‘would ke 


from tlie parcel is the liable for the value 
defendant liable? of the pieces which 
| g were removed 


from the bundle, ' 
but under the cir- 
cumstances of the 
present case where 
the défendant had 
atictioned the bun- 
dle without imak- 
ing an’ ‘inventory 
of its ¢ontents he 
is liable for the 
whole amount. 
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8 Did the defendant sell the 

` parcelas alleged in para. 
4 of the written state- - 
ment? 


Tn the affirmative. 


9, If so, what amount was\The defendant 

realised from sale? realised Rs. 85. 

10. Are the plaintiffs entitled | The plaintiffs are 

tò more than the amount} entitled to a de- 

depa by the defend- | cree for Rs. 
ant? 372-7-0. 
11. I£so, to what amount. 


12. Are the plaintifis entitled) 
© to profits as alleged in | 
memo, B filed with the }Givenup. 
: plaint? 
13. Tf so, at what rate. 


14. Are the plaintiffs entitled) The plaintiffs are 
to interest? entitled to in- 
16, Ifso, at what rate? terest at 6 per 
cent. per annum 
from date of suit 

j till payment. 


16. There will, therefore, be a decreein favour of 
thé plaintiffs for Rs. 372-7-0 (Rupees three hundred 
seventy-two and annis seven only) with interest at 
6 per cent. per annum from date of suit till payment 
and costs. A i 


Z K. Suit decreed, 


LAHORE AIGH COURT. 
Second ÖIVIL APPEAL No, 2527 oF 1921. 
May 8, 1924. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 

; and Mr. Justice Malan. 
MUHAMMAD. TUPAIL—PLAINTIFF 
f —APPELLANT i 
©. Versus 
Mehr ABDUL MUNIM—DEFENDANT 
— RESPONDENT. 

Vendor and purchaser—-Sale—Declaratory suit by 
reyersioner—Consideration partly not found for neces- 
sity—Vendee, suit by, to recover amount from vendor 
-—Actual loss, proof of. An | 

Apart of the consideration for asale was found 
not to be for necessity on the declaratory suit of a 
reversioner of the vendor. The vendee, who was in 
possession of the property, thereupon sued the vendor 
for recovery of the amount not found for necessity. 
The vendor had adopted the son of the vendee: 

. Held, that the suit must fail, as no loss had yet 
been suffered by the vendee, and it was quite possible 
that he would not suffer any in future as well, as the 
adopted son, who would succeed the vendor, was not 
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likely to enforce the declaratory decree’ against his 


- own natural father. 


Khonmon Bibiv Shah Mali, 4 Ind. Cas. 690; 111 
P. R. 1908; 13 P. L. R. 1909; 180 P. W. R. 1908, dis- 
tinguished. 

Second appeal from a decree of the 
District Judge, Gurdaspur, dated the 25th 
July 1921. | 

. Mr. Abdul Aziz, for the Appellant. 

Mr. Sagar Chand and Sheikh Niaz Muham- 
mad, for the Respondent. 

JUDGMENT.—The defendant sold 
certain land to plaintiff for Rs, 4,500 on 
24th January.1916. The deed contained the 
words:— 

“Basurut zahur tanazah ke main har 


-tarah ka zimma-war hun,” 


The defendant's brother challanged the 

sale, and gota declaratory decree to the 
effect that Rs. 2,050 were not for necessity 
and that the sale should affect the defend- 
ant’s reversionersonly tothe extent of the 
balance Rs. 2,450, 
-© Plaintiff has now sued defendant for 
Rs. 2,350-10-0, on account of :—(1) Rs. 2,050 
the part of the sale money found not to be 
for necessity. 

(2). Rs. 305-10-0, costs in certain suits 
between the parties. 

The Trial Court dismissed the suit and 
plaintiff's appeal was dismissed by the Dis- 
trict Judge. 

Plaintif has now come up on second 
appeal to this Court. This case may be 
distinguished from Khonmon Bibi v. Shah 
Mati (1), inasmuch as in that case actual 
damages had been suffered, whereas here 
(as faras the item of Rs. 2,050 is concern- 
ed, the only point pressed in this Court) 
no loss has yet been suffered by plaintiff, 
and it: is quite possible that he never will 
suffer any loss. Even if we assume that 
the stipulation in the deed is wide enough 
to cover the “tanazah” which has occur- 
red that tanazah has had no concrete 
results adverse to plaintiff so far, and may 
never have any such results. Plaintiff is 
in possession of the land which he bought 
from the defendant, and it is more than 
probable thathe will never be disturbed, 
as his son has been adopted by the de- 
fendant vendor and is hardly likely, when 
he succeeds, to enforce the declaratory 
decree against his own natural father. 
Counsel did not argue the claim to the 
second item, costs of litigation. 


(1) 4 Ind. Cas, 690; 111 P., R. 1908; 13 P. L. R. 
1909; 180 P. W. R. 1908, 


1 
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-The result is that the appeal is dismiss- 
ed. with costs. Defendant’s cross-objections, 
were not pressed, and are dismissed. 

"ON. He Appeal dismissed. 


t 


. OUDH JUDICIAL COMMIS.-. 

“| SIONER’S COURT. 

2. Seconp CIVIL AprraL No. 8 or 1925. 

i ‘September 14, 1925, 

.. _, Present:—Mr. Dalal, J. ©. 

“Thakur DURGA BAKHSH SINGH—- 

| _ PLAINTIFFS—APPELLANTS 

RDA . ~ VETSUS 

JAGANNATH SINGH AND OTSERS-— 

pali DEFENDANTS—RESPONDENTS. 

Counsel, mistake of—Client, effect on. 

The plaintiffs brought a suit in respect of the sale 
of an entire under-proprietary tenure by the defend- 
ants. Their case: was two-fold. One that in reality 
they wére owners of 3/5ths of the under-proprietary 
holding which was wrongly transferred by the defend- 
ant vendors without any title, and, secondly, that as 
regards the 2/Sths they had aright of pre-emption 
and. desired to pre-empt it on payment of a propor- 
tionate sum of consideration money. The sale took 
place in November 1922. In January 1924, the 
Counsel for the plaintiffs took up the position that he 
would pre-empt the entire property on payment of 
the entire. price. The position being taken after the 
expiry of limitation for a pre-emption suit, the suit 
was dismissed. On second appeal : 

‘Held, (1) that it required neither wisdom nor 


_ kiiowledge of law on the part of the plaintiffs’ Counsel 


to understand that a suit for pre-emption would be 
tiitie-barred in January 1924; | 

.(2) that this blunder on the part of plaintifis’ 
Counsel could not deprive them of a decree if in fact 
the allegations made by them were true, and the suit 
should be decided in respect of the case of the 
pleintifis‘as originally put forward. 

‘Appeal against a decree of-the Addi- 
tional Sub-Judge, Rae Bareli, dated the 
23rd September 1925, affirming that of the 
areas Dalmau, dated the 29th January 

‘Mr. M. Wasim, for the Appellants. 

‘Messrs. Radha Krishna and H. N. Das, 
‘for the Respondents. , 

‘JUDGMENT.—There has been’ a lot 
of foolish talk and show of learning in this 
litigation in the Trial Court but the real 
issues between the parties have not been 
decided. The plaintiffs came tó Court as 
pre-emptors and attacked the sale of 9th 
November 1922. By this sale an entire 
under-proprietary tenure ‘was sold. The 
case of the plaintiffs was two-fold. One 
that:in reality, they were owners of 3/5ths of 
the under-proprietary holding which was 
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wrongly transferred by the: defendant 
vendors without any ‘title, and secondly, 
that as regards the 2/5ths they had a right 
of pre-emption and desired to pre-empt it 
on payment of a proportionate sum of con- 
sideration money. |. >, ' 

The defence was that the vendor defend- 
ant Nọ. 5. owned the’ entire ‘holding. The - 
plaintiffs were so keen to pre-empt the pro- 
perty that they were even prepared 
to pre-empt the. property on payment 
of the full consideration money. This 
readiness, however, was not declared till 
the 7th of January 1924 when the suit 
if filed for the 
pre-emption of the entire property. It 
is obvious that the plaintiffs through some 
understandable confusion in the mind of 
their Counsel took up the second position 
and were ready to pay the entire price. It 
required neither wisdom nor knowledge of 
law to understand that a.suit for pre-emp- 
tion would be time-barred on 7th January. 
1924 when the sale was effected on ‘9th “ 
November 1922. ee 5 

This blunder on the part of the plaintiff's . 
Counsel cannot deprive them of a decree 
if in fact-all the allegations made by them 
were correct. 

The first question to decide is whether the 
plaintiffs are or are not owners of 3/5ths of 
the property in suit. Ifthey are not owners, 
of course, the whole suit would fail because 
they desire to pre-empt only a portion of 
the property sold. If, however, they are able 
to prove themselves to be owners of 3/5ths 
of the property then the vendor had a‘right 
to sell. only 2/5ths and on the. plaintiffs 
succeeding in their claim to a right of pre- 
emption they will be entitled to’ pre-empt. 
2/5ths of the property. ‘There is no dispute 
as to the sale consideration which is accept- 
ed by the plaintiffs who are prepared to pay 
proportionate price for the 2/5ths belonging 
to.the vendor. | Fe 

I set aside the decrees of the two Subordi- 
nate Courts and remit the suit to the Trial 
Court under O. XLI, r. 23 fora proper trial . 
after the framing of proper issues in the’ 
light of the observations made by me above. 
Costs here and hereto shall’ abide the 
result. f 


N. H. Appeal allowed; 


Suit remanded, 


[91 I. ©. 1925] 


5 LAHORE HIGH COURT. 
““SEGOND CivIL APPEAL No. 2346 or 1923. 
Ba February-22, 1924. 
: -` Present:—Mr. Justice Martineau. 

GHULAM NABI—Ptatntirr— APPELLANT 
k > versus 
THAKAR SINGH AND OTHERS—DEFENDANTS 
a < — RESPONDENTS. AG 
© .Custom-—Village abadi—Succession to non-proprietor 
—Distant collateral, whether heir—Pre-emption, right 
of-—Punjab Pre-emption Act (I of 1918), sa 19. |. 

In the absence of a custom to the contrary, it is 
only.a near collateral who can succeed to the house 
of a village non-proprietor. Where no such custom is 
proved, a collateral in the seventh degree cannot pre- 
empt.a sale of a house by a non-proprietor under 
s. 15 of the Punjab Pre-emption Act. 

Karam Chand v. Hakam Singh, 71 P. R. 1889, 
řəlied on, 


- Second appeal from a decree of the 
District Judge, Amritsar, dated the 26th 
July 1923. 
.. Mr. Ghulam Rasul, for the Appellant. 
. Lala Har Dayal, for the Respondents. 
. JSUDGMENT.—The plaintiff sues to 
pre-empt a house sold by defendants Nos, 2 
to 4, who are weavers and non-proprietors 
of the village in which the house is situate, 
to defendant No. 1, who is a proprietor in 
the village. The plaintiff is a collateral of 
the vendors in the seventh degree. The 
Courts below have agreed in holding 
that the suit fails, though on’ different 
grounds, the Munsif holding that no custom 
has been proved by which a kamin is 
entitled to pre-emption as against a village 
proprietor, and the District Judge holding 
| that the plaintiff, not being a near collateral 
.of the vendors, would not have been en- 
-titled.to inherit the house, and, therefore, 
has no right of preemption under section 
15 (a) of the Pre-emption Act. The plaint- 
iff has filed a second appeal. 
: The lower Appellate Court's decision is 
correct. There is no doubt that in the 
-absence of a custom to the contrary it is 
only a near collateral who can succeed 
.to the house of a non-proprietor—see 
-Karam Chand v. Hakam Singh (1) and 
para. 238 (a) of Rattigan’s Digest of 
-Customary Law. No custom to the con- 
_trary has been proved in the present. case, 
and moreover as the lower Appellate Court's 
-finding that the plaintiff would have no 
right of inheritance is a finding on a point 
-of custom, the appeal cannot be entertained 
- without a certificate under s. 41 (3) of the 
„Punjab Courts Act. The objection that the 
question of plaintiff's right to inherit the 


(1) 71 P, R, 1889. 
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property was not put in issue has no force 
asithe first issue covers the point. It is con- 
tended that the vendors are governed hy 
the'r personal law and not by custom, but 
this contention was not advanced in the 
Courts below, nor is it put forward in the 
grounds of appeal in this Court, and I think 
it can hardly be doubted that the question 
of succession to the house of a non-pro- 
prietor in a village is regulated by custom. 

The appeal is accordingly dismissed with 
costs. 


X.H. slppeal dismissed: 


MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No. 63 oF 1924. 
March 12, 1925. 

Present:—Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 
VUPPULURY SOMASUNDARAM— 
PLAINTIFF—ÅPPELLANT 
versus 
BHIMISETTI KONDAYYA— 
DEFENDANT—RESPONDENT. 

Execution of decree-—Auction sale—Non-transfer- 
able property—Judgment-debtor, failure of, to object 
—Confirmation of sale—-Purchaser, rights of --J uds- 
ment-debtor, whether bound—-Judgment-debtor, whether 
can resist purchaser as defendant—Civil Procedure 
Code (Act V of 1908), O. XXI, r. 92. 

After a judgment-debtor, with full knowledge of 
the execution proceedings and full opportunity of 
raising an objection tothe effect that the property 
sought to be sold in execution is non-transferable, 
has failed to raise that objection atthe time of the 
sale, it isnot open to him,or toa person claiming 
through him, after the confirmation of the sale, tu 
show that the property was inalienable. As between 
the purchaser and the judgment-debtor, the property 
vests in the purchaser on the date of the sales 'p. 447, 
col 2. 

ere reviewed} 

In such a case as the above, it is immaterial whe 
ther the judgment-debtor impeaches the sale asa 
plaintiff, or resists the suit of the purchaser as a 
defendant. [p. 446, col. 2.] 

Under O. XXI, r. 92, C. P. C., where no applica- 
tion is made to set aside a sale or where such appli- 
cation is made and disallowed, the Court is hound to 
make an order confirming the sale and it thereupon 
becomes absolute. Under s. 65 where property is 
sold in execution of a decree and the sale has become 
absolute, the property vests in the purchaser. If the 
judgment-debtor objects under s. 47 to the sale and 
his objection is overruled, he is bound by the decision 
of the Executing Court. If being aware of the exreu- 
tion proceedings and having an opportunity to ob- 
ject, he fails to do so, he is likewise bound by the 
order confirming the sale; in other words, he is, “in, 
effect, in either case a party tothe order by which 
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the sale is confirmed equally with the auction-pur- 
chaser, and he cannot get behind it. fp. 445, col. 2.] 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Krishnan, dated the 
mi February 1924, in S. A. No. 693 of 

921, on the file of the High Court, pre- 
ferred against a decree of the District 
Court, Vizagapatam, in A.S. No. 469, of 
1916, presented against a decree of the 


ourt of the District Munsif, Yellaman- 
chilli, in O. S. No. 244 of 1917. 

Mr. C. Rama Rao, for the Appellant, 

Mr. K..Venkatarama Razu, for the Re- 
spondent. 


JUDGMENT. 

Venkatasubba Rao, J.—This is a 
Letters Patent Appeal from the judgment 
of Krishnan, J. J shall briefly state the 
facts before discussing the question of law 
that arises. Perumal was the owner of the 
property and he mortgaged it to the de- 
fendant. It was then an unenfranchised 
inam. In execution of a money-decree‘ob- 
tained against Perumal, the property was 
subsequently sold in Court-auction. Even 
‘then it was an unenfranchised inam. The 
plaintiff's vendor became the purchaser at 
the Court-sale. 

This suit has been instituted to redeem 
the mortgage in favour of the defendant, 
The defence is that the sale conveys to the 
plaintiff no title the property having been 
inalienable. The defendant has had to 
concede that on this hypothesis the mort- 
gage in his favour is also invalid. He, 
however, relies upon a sale made to him of 
the property by Perumal subsequent to the 
enfranchisement of the property. 

These facts cannot be disputed ; first, the 
‘property was inalienable on the date of the 
Court sale and consequently no valid, title 
passed to the plaintiff; secondly, by reason of 
the subsequent enfranchisement, Perumal 
acquired a right which could be transferred 
and the defendant having then purchased 
‘the property from the owner, acquired a 
good title. Krishnan, J., relying on these 
facts has dismissed the plaintiffs suit. In 
my opinion, the question is not what are 
the true facts, but what is the effect of 
the Court sale, in other words, can Perumal 
ov the defendant who claims through him 
plead that the property was in fact inalien- 
able on the date of the Court sale? If 
Perumal is precluded from pleading that 
the, land was inalienable, the defendant, 
who claims through him is equally barred. 

Jt was not disputed before Krishnan, J., 
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that Perumal, the judgment-debtor, was 
aware of the execution proceedings that 


‘culminated in the sale and the argument 


apparently proceeded on the footing that 
though he had knowledge, he did not 
object to the attachment and sale, The 
plaintiff's learned Vakil before us suggest- 
ed that, asa matter of fact, Perumal put in 
a petition objecting to the sale and that 
his objection was overruled by the Execut- 
ing Court which thereafter ordered the sale 
of the property. The petition of Perumal 
and the order made thereon were not relied, 
on in any of the lower Courts or before’ 
Krishnan, J. We do not think it necessary 
to decide whether this additional evidencé 
should be received or not; for, in our 
opinion, it is immaterial whether an objec- 
tion was put forward which was overruléd 
or whether the judgment-debtor having 
knowledge of the proceedings refrained 
from objecting. I, therefore, proceed to 
deal with the case on the footing that 
Perumal had notice of the proceedings and 
had an opportunity to object to the attdch- 
ment but did not put forward any objee- 
tion. 

The Court sale was held on the assump- 
tion that the property could be sold. Is 
Perumal or his representative the defend- 
ant now to be permitted to show that this 
assumption was wrong and that in fact the 
property was inalienable? In my opinion, 
there is a preponderance of authority in - 
favour of the position that he ought not to 
be so permitted. : 

The first case I shall refer to is Sheikh 
Murullah v. Sheikh Burullah (1). In execu- 
tion of a decree against the defendant, his 
property was sold and a stranger became 
the purchaser. The latter transferred his 
right to the plaintiff and he brought the suit 
for possession. The defendant raised the 
objection that the. holding was non-trans- 
ferable by custom and the sale was, there- 
fore, bad. Mitra, J., held that the defendant 
could have objected to the attachment 
under s. 244 and he not having done 0, 
was precluded from resisting the purchaser 
after confirmation of the sale. The learned 
Judge observes: “As between the pur- 
chaser and himself (the defendant) the title 
to the property vested in the purchaser on 
the confirmation of sale.” Mitra, J., lays 
emphasis on this aspect, namely, whether 
the judgment-debtor had knowledge of the 


(1) 90, W, N. 972, - 


(oi T, ©. 1995) 


execution proceedings that culminated in 
the sale, If he had, he would be concluded 
by the order confirming the sale. If he 
did not have knowledge, it would be. open 
to him to object to the sale in subsequent 
proceedings. Mitra, J., refers to Bhiram 
Ali Shaik Shikdar v. Gopi Kanth Shaha (2), 
where what was apparently a contrary view 
was taken, namely, that the defendant 
could resist a purchaser although he had 
not objected to the attachment under s. 244, 
This'case.was distinguished on the ground 
that no quéstion was raised in it as to the 
effect of the knowledge on the part of the 
defendant of the execution proceedings 
leading to the sale. In Durga Charan 


.Mandal v. Kali Frasanna Sarkar (8) refer- 


red to with approval by Mitra, J., the learn- 
ed Judges were of opinion that. knowledge 
on the part of the debtor was decisive of 
the question. To quote their words: “If 
this question (whether the judgment- 
debtors were aware of the proceedings or 
not) be answered in the affirmative, then 
we are clearly of opinion that itis not open 
to them now to question the propriety of 
the sale that has already taken place.” 
The view of Mitra, J., was affirmed in 
Letters Patent Appeal by Maclean, O. J., 
and Pargiter, J... who expressly followed 
Durga Charan Mandal v. Kali Prasanna 
Sarkar (3). 

This point was again considered in 
Dwarkanath Pal v. Tarini Sankar Roy (4). 


- The facts were similar to those in Sheikh 


Murullah v. Sheikh Burullah (1) and the 
learned Judges accepting the law as laid 
down by Mitra, J., express the view that 
Bhiram Ali Shaik Shikdar v. Gopi Kanth 
Shaha (2) had been sufficiently dealt with 
by that learned Judge in his judgment. 


_ Lala Ram v. Thakur Prasad (5) is also a 
direct authority on the point. The facts 
are again similar to thosein Sheikh Murul- 
lah v. Sheikh Burullah (1) and the same 
view of the law was again taken. The 
principle is stated thus :— 

“As between him (the judgment-debtor) 
and the auction-purchaser the sale has be- 
come conclusive and the auction-purchaser 


` has acquired a vested interest in the pro- 


perty sold.” 

2 24 0. 355; 1 O. W. N.396; 12 Ind. Dec. (x. s.) 
4. 

(3) 26 0.727; 3 0. W. N. 586; 13Ind. Dec. (N. s.) 
064 


1064. A 
(4) 340.199; 50. L. J. 294; 11 C. W, N, 513. 
(5) 47 Ind, Cas, 947; 40 A, 680; 16 A. L, J, 691, 
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` Here again the learned Judges advert to 
the fact that the judgment-debtor was 
aware of the execution proceedings and did 
not object. ; 

The principle underlying these four 
cases, namely, Durga Charan Mandal v. 
Kali Prasanna Sarkar (3), Sheikh Murullah 
v. Sheikh Burullah (1), Dwarkunath Palv. 
Tarini Sankar Roy (4) and Lala Ram v. 
Thakur Prasad (5) I may state thus: Under 
O. XXI, r. 92, C. P. C., where no application 
is made to set aside a sale or where such 
application is made and disallowed, the 
Court is bound to make an order confirming 


` the sale and it thereupon becomes absolute. 


Under s. 65, where property is sold in 
execution of a decree and the sale has 
become absolute, the property vests in the 
purchaser. If the judgment-debtor objects 
under s. 47 to the sale and his objection is 
overruled, he is bound by the decision of 
the Executing Court. If being aware of 
the execution proceedings and having an 
opportunity to.object, he failsto do so, he 
is likewise bound by the order confirming 
the sale ; in other words, he is, in effect, in 
either case a party to the order by which 
the sale is confirmed equally with the 
auction-purchaser, and he cannot get be- 
hind it. 

In my opinion, this is the right principle 
and I am prepared to follow the four cases 
mentioned above. 

I bave dealt with cases from which a 
definite principle is deducible. There are 
some other rulings which also negative the 
right of the judgment-debtor, but which 


-state the principle differently. Before dis- 


cussing these cases, I may refer to Pandu- 
rang v. Krishnaji (6), which is identical 
with the four cases cited above excepting 
that it makes no reference to the knowledge 
or want of knowledge on the part of the 
judgment-debtor although it decided that 
he was barred from contending in the suit 
that the sale was bad. 

In Gokulsing Bhikaram v. Kisansing Guru 
(7), the plaintiff was the purchaser at the 
Court-sale and the defendants were the judg- 
ment-debtors in the previous suit, They had 
not.objected in the execution proceedings 
to the attachmentand sale. Could they now 
object? It was held, they could not. The 
reason is given thus :— 

“Though an auction-purchaser at a Court- 
sale in exécution of a decree is not a party 

(6) 28 B. 125; 5 Bom. L. R. 799. 

(7) 7 Ind, Oas. 157; 34 B, 546; 12 Bom, LR, 080, 


‘the auction-purchaser is 
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to the suit 1 in. which the decree was passed 
‘and though ‘he is not a representative of 
either the decree-holder or the judgment- 
debtor for the purposes of s. 244, yet if the 
question raised by the judgment-debtor as 
to the legality of the Court-sale is virtually 


‘one between the parties to the suit, and if 


in the decision and result of that question 
interested, the 


‘judgment-debtor ought not to be allowed to 


attack the sale in a suit.” 
The learned Judges seem also to think 
‘that the result of setting aside the sale 


‘would affect a party to the previous suit 


‘and the question was thus one virtually 
‘between the parties to that suit and ought 
to be decided under s. 244: (see page 552* 
‘last sentence). : 

In Nadamuni Nema Iyengar v. Veera- 


‘bhadra Pillai (8), the plaintiff was the 


judgment-debtor in the previous suit. He 


sued to get the sale held in execution of the 


“decreeagainst him, annulled. Wallis, J., ashe 


then was, observes that the plaintiff is barred 


from bringing the suit not by reason of 


's: 244 ‘but by reason of general grounds of 
policy. which underlie that section. Krishna- 
swami Iyer, J., states the principle in a 
‘different way, "for, according to him, the 


“only. mode -in which the sale can be im- 


peached, is by an application to the Exe- 


‘cuting Court to set aside the sale. In his 


6 


opinion unless a sale is set aside in the 
proceedings between the parties, the suit 
against the purchaser is nof maintainable. 


“With great respect, I am unable to under- 


‘stand the ground of the decision of Krish- 


“haswami Iyer, J. 

" It is, however, unnecessary to pursue this 
“point further, as, in my opinion, as I have 
„stated, the -right principle is that which 


underlies the decision in Sheikh Murullah 


‘v. Sheikh Burullah (1) and the other three 
‘eases. which I have mentioned above. 


In Venkataramana Chariar v. Meenatchi 


‘Gundararam Aiyer (9) a Bench of this 
Court approve of Bhiram Ali Skaik Shik- 


dar v. Gopi Kanth Shaha (2). But I am 


not prepared to say that the learned Judges 


have taken a different view from that taken 
in the later Calcutta cases to which I have 


‘referred. In my opinion it must be taken that - 


Bhiram Ali Shaik Shikdar v. Gopi Kanth 


` Shaha (2) was understood by this Bench in 


- (8) 8 Ind. Cas. ra ear ae (1910) M. W. N. 662; 9 
iE LL. T. 152; 21 M L 
(H: 1 Ind. Cas. 193; DALIL 


*Page of 34 B.—[Hd.] 
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‘the way it was, by Mitra J., in Sheikh 
Murullah v. Sheikh Burullah (1). y 

It was strennously .contended by the 
learned Vakil for the Tespondent that where- 
as thejudgment-debtor as a plaintiff can- 
not impeach the sale, he may asa de- 
fendant resist the suit. This distinction is 


‘artificial and I can find no justification for it. 


The case that was most relied on for this 
proposition, Bhiram Ali Shaik Shikdar v. 
Gopi Kanth Shaha (2) cannot any longer be 


.regarded an authority in support of it. It 


is ‘true that Miller, J., in Thathu Naick v., 
Kondu Reddi (10) ‘accepts this proposition 
buton the facts of the case his observa- 
tions seem to be obiter, for Sankaran. 
Nair, J. the Third Judge to whom the case 
was referred on a difference of opinion be- 
tween Miller, J., and Abdur Rahim, J., points 
out at page 252* that the judgment-debtors 
were not aware before the confirmation of 
the sale, of the facts which were sought 
to be relied on to invalidate the sale.’ 
There is nothing in this case to suggest 
that the principle on which Sheikh Murullah 
v. Sheikh Burullah (1) rests is not sound. ~ 

It was next contended that the sale of 
an unenfranchised inam is absolutely void’ 
and the plaintiff's suit should on that 
ground be dismissed. I cannot follow this 
contention. As I have: said, we are not 
here concerned-with the true facts of the 
case but only with the result of certain 
proceedings. Is the defendant to be per- 
mitted to plead that the land was inalien- 
able atthe time of the Court-sale? The 
effect of the order confirming the sale is 
that the land can be alienated. The order 
is conclusive, and it must be deemed that 
there is an adjudication that the property: 
can be sold. In this view, it is unnecessary 
to consider Raja of Vizianagaram v. Dan- 
tivada Chelliah (11), Vaddadi Sannamma v. 
Koduganti Radhabhayi (12) and Narhari 
Sahu v. Siva Korithan (13) and other cases 
cited on this point. 

The appeal must, therefore, be dowei 

According to our judgment the plaintiff 
has become the owner of the property.and 
this assumes that the defendant is not. 
The District Munsif though purporting to 
decide Issue No. I has really decided Issue 

ot 1 Ind. Cas, 221; he 242; 5 M. L. T. 248, 

11) 28 M. 84; 14 M. L. 468. 

(12) 43 Ind. Cas, 935: 41 it 418; 22 M.-L. T. 532: 34. 


M. L. J. 17; (1918) M. W. N. 23; 7L. W. 234 (F. B.).- 
yaa 19 Ind. Cas. 881; ( (1913)"M. W., N. 415324 M: l. 


abas of 82 M.—[#d.] 
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No, II. We have now reversed his decision on 
that Issue. Issues Nos. I, 1I, III and IV re- 
main to be-decided. The decision ón the first 
issue‘is reversed and the suit is remanded 
to’ the District Munsif’s Court for disposal 
in fegard to the other issues. The defend- 
ant will pay the costs incurred by the 
plaintiff in the first Court, the lower Ap- 
‘pellate Court and in this Court. 
There will. bea refund of Court-fee on 
the memorandum of appeal in this Court 
and ‘in the lower Appellate Court. 
‘Madhavan. Nair, J.—I have had the 
advantage of reading the judgment of my 
learned brother with which 1 agree, -The 


' facts of the case have been clearly stated 


in that judgment and they need not be 
re-stated Here. The plaintiff is a transferee 
from- the” auction-purchaser and his suit 
is to redeem a mortgagee held by the 
‘defendant and subject to which the property 


‘was sold at the auction. The defendant- 


‘pleads that the property being an inam 
‘land is inalienable and, therefore, the sale 
conyeyed: no title to the auction-purchaser 
‘and further, that subsequent to the auction- 
sale the land was enfranchised by the 
‘Government in the name of the judgment- 
‘debtor, Perumal, and that he is now hold- 
‘ing itas the purchaser—from the said Peru- 
‘mal.’ The question for decision arising in 
these circumstances is whether it is now 
opén to the defendant to put forward these 
“pleas by way of resistance to the plaint- 
‘iffs suit for'redemption.’ It may be stated 
‘at thé very outset that arguments have 
-proceeded on the assumption that for the 
purposes of this case the defendant may 
be taken to represent Perumal, the judg- 
‘ment-debtor, ‘and that he claims through 
‘him. ` It has also been assumed throughout 


‘the’ arguments that Perumal was aware of 


‘the execution proceedings and did not object 
to the’same.: It has also not been disputed 
that the’: defendant’ himself during the 
course of the execution proceedings put 
forward his mortgage interest and that the 
property was ordered to be sold subject to 
such interest. 

The auction-sale was held on the assump- 
tion that the property sold was alienable. 


“Is it now open to Perumal or the defendant 


to plead that the property is inalienable? 


In my opinion the decision in Lal Ram F.. 
Thakur Prasad (5), Dwarkanath Pal v.. 


Tarini Sankar Roy (4) and Pandurang 
Balajiv. Krishnaji Govind (6) conclusively 
show that it is not open to him to raise 
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these contentions now. In Lal Ram v 
Thakur Prasad (5), a house was sold by 
auction in execution of a decree obtained 
against the defendant in the case and it 
‘was purchased by the plaintiff. When he 
failed to get actual possession, he instituted 
a suit for its recovery, but his claim was 
contested on the ground that the house was 
not liable to sale in view of the provisions 
of s. 60 (c) of the ©. P.O. The learned 
Judges held in that case that “after that 
sale and confirmation of sale, it was open 
to the defendant at this stage to ques- 
tion the validity of the sale and the title 
which the plaintiff had acquired under it”. 
In the course of their judgment, the learned 
Judges observe as follows :—"“ Under O. 
XXI, r. 92, after a sale has taken place and 
has been confirmed the auction-purchaser 
acquires a title to the property. In the 
present instances, no objection to the sale 
was raised before it took place or at any 
time. It is-not suggested in the pleadings 


“that the defendant-judgment-debtor was 


not aware of the execution proceedings. 
As between him and the auction-purchaser 
the sale has become conclusive and the 


‘auction-purchaser has acquired a vested 


interest in the property sold...in' the present 
case no objection having been taken and 
the sale having become. conclusive as þe- 


‘tween the parties, if isnot open, in our 


opinion, to the defendant after the lapse of 


: s0 many years from the date of the sale to 
: contend that the sale ought never to have 
‘taken place and conveyed no title to-the 


purchaser”. This view is supported by 
the decision in Dwarkanath Pal v. Tarini 
Sankar Roy (4). In overruling the conten- 


- tion similar to the one raised in the present 


case, the learned Judges in that case refer 


‘ with approval to the opinion of Mr. Justice 


Mitra in Sheik Murullah v. Sheik Burullah 


“ (1) to the effect that “after a judgment- 
“ debtor with a full knowledge of the execu- 
- tion proceedings and full opportunity of 


raising an objection to the effect that the 
holding was an'‘occupaacy holding and non- 
transferable, had failed to raise that objec- 
tion at the time of the sale, it was not 
competent to him to resist the purchaser 
after the confirmation of the sale and that 
as hetween the purchaser and the judgment- 
debtor the title to the property vested in 
the purchaser on the confirmation of the - 
sale”. The apparently ‘contrary opinion 
expressed in Bhiram Ali Shaik Shikdar-v. 
Gopt Kanth Shaha (2), in favour of the 
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view that the defendant could resist the 
auction-purchaser’s suit though he did not 
object to the attachment and sale had been 
sufficiently explained in the casein Sheikh 
Murullah v. Sheikh Burullah (1) which 
has. been referred toin Dwarkanath Pal 
v. Tarini Sankar Roy (4). The decision in 
Bhiram Ali Shaik Shikdar v. Gopi Kanth 
Shaha (2) has, no doubt, been mentioned 
with approval in two Madras cases, viz., 
Venkataramana Chariar v. Meenatchi Sun- 
daram Aiyer (9) and Thathu Naick v. Kondu 
Reddi (10), but as has been clearly pointed 
out in my learned brothers judgment there 
is nothing in these cases to suggest that 
the “principle on which Sheikh Murullah 
v. Sheik Burullah, (1) rests is not sound.” 
The decision in Pandurang v. Krishnaji 
(6) also supports the view put forward 
on behalf of the appellant. Applying the 
principle laid down ia these cases, it 
follows that the defendant must be con- 
sidered to be bound by the order con- 
firming the salein favour of the auction- 
purchaser and that itis not open to him 
fo. question the validity of the Court 
sale in the present case. i 

The above conclusion is supported also 
by the decisions in Gokulsing Bhikaram v. 
Kisansing Guru (7) and Nadumuni Nara- 
yana Iyengar v. Veerabhadra Pillai (8) 
which state that principle in a slightly 
different way. In Gokulsingh Bhikaram v. 
Kisan Singh (7) it was held that the judg- 
ment-debtors who had not objected in the 
course of execution to attachment and sale 
of the suit properties could mat afterwards 
question the validity of the sale in a suit 
instituted by the auction purchaser. The 
learned Judges observe thus:—‘ Though 
‘an auction-purchaser at a Court-sale in 
exectition of a decree is not a party to the 
Buit in which the decree was passed and 
though he is not a representative of either 
the decree-holder or the judgment-debtor 
for the purpose of s. 244, yet if the ques- 
tion raised by the judgment-debtor as to 
the legality of the Court-sale is virtually 
one between the parties to the suit, and if 
in the decision and result of that question 
the auction-purchaser is interested, the 
judgment-debtor ought not to be allowed 
to attack the sale in a suit”. In Nadamuni 
Narayana Iyengar v. Veerabhadra Pillai (8), 
the plaintiff (who represented the judgment- 
debtor in the prior suit) sued to set aside 
the sale of a temple office which was made 
in execution proceedings in favour of the 


$ 
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defendent-auction-purchaser. It was held. 
by Wallis, J., that he was precluded from 
bringing the suit by reason of “the general 
intention of the Legislature” as manifested 
in s. 244, The same conclusiog was arriv- 
ed at by Krishnaswami Iyer, J., who states 
the principle thus: “The auction-pur- 
chaser derives His rights from the sale 
which the party to the execution proceed- 
ing should not be permitted to impeach 
except by application to the Executing 
Court.” It seems to me that in all the 
above decisions which we have examined 
the learned Judges give effect to the broad 
principle that the proper place to raise 
objections to attachment and sale is the 
Executing Court and that the judgment- 
debtor who has had notice of the execution 
proceedings must be deemed to be bound 
by the order passed in such proceedings 
confirming the sale in favour of the auction- 
purchaser. As already pointed out it follows, 
therefore, that the defendant is now pre- 
cluded from raising his present contentions. 

In the view it is not open to the defend- 
ant to plead that the suit land is inalien- 
able inasmuch as he is bound by the order 
confirming the sale which amounts to an 
adjudication that the land can be sold, the 
question whether the sale of an unenfranchis- 
ed inam is absolutely void does not strictly 
arise in this case and the decisions cited 
in support of that contention viz, Raja o 
Vizianagaram v. Dantivada Chelliah (11), 
Vaddadi Sannamma v. Koduganti Radha- 
bhaya (12) and Narhari: Sahu v, Siva 
Korithan Naidu (18), need not, therefore, 
be considered. 

In the result, I agree that the decision 
of Krishnan, J., should be set aside and the 
case should be remanded to the lower 
Court fordisposal as pointed out by my 
learned brother. The defendants will pay 
the costs of the plaintiff up to date. 

Y. N, V, Case remanded, 

N. H, 
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_ CALCUTTA’ HIGH COURT. 
APPEAL FROM APPELLATE Decrees No. 2033 
oF 1922. . 
Q June 16;.1925. 
= Present: “Justice Sir Babington New- 
bould, Kr., and Mr. Justice Graham.. 
DAMODAR PODDAR AND ANoTHER— 
DEFENDANTS—ÅPPELLANTS 
VETSUS 
JADUNATH DUTT'AND'OTHERS— 
PLAINTIFFS-—— RESPONDENTS. 

Evidence, admissibility of —Documents between third 
partiesRecitals of boundaries, whether admissible— 
Admission of document without objection in Trial 
Court, effect of. 

Recitals of boundaries of‘other lands in documents 
betwéen third parties are not admissible in evidénce 
either with regard to a*question of boundaries or as to 
the nature of the land in dispute in the suit. 

Pramatha Nath Choudhuri v. Krishna asia 
Bhattacharjee, 84 Ind.’ Chis. 420; 28 C. W. N. 1092; 
(1924) A. IR. (C.) 1067, followed.: 

The mere fact, that no objection: is taken as’ to tlie 
admissibility of a document in:the first Court would 
not make it admissible. 


_ Appeal agairist’a decree of the Officiating 

Subordinate J udge, Pabha, dated the'lst of 
April 1922, reversing’ ‘that: of 'the Munsif, 
ae Court, Pabna, dated the’ 29th of Jine 
1921 

Mr. Sarat Chandra Roy ' Choudhury and 
“Babu Dwijendra Krishna Dutta,’ for’ the 

Appellants. 

Babu Phanindra Lal Moitra. for Babu 
Dinesh, Chandra Roy and-Dr. Radhabenode 
Pal, for the Respondents, 


JUDGMEN T.—In this casé the plaintiff: 


sued: for a declaration that the‘land:‘of the 
Cadastral ‘Survey plot No. 321 appertained 
to his jote of 8-annas held by him under 
defendants Nos. 1-to 3. The suit was dismiss- 
ed -by-the Trial Court ‘but on appeal that 
decisión was révérsed and thé:plaintiff was 
granted’ a decree. Against’ that decree 


defendants Nos. 4 and 5° have ‘ appedled.: 


Thé landin suit‘ is: included within the 
brohmottar land: of’ defendants Nos: 1 tó 3 
and: defendants Nos.'4- and 5 hive been 
- granted alease of this land: The Record 
of Rights which was finally: published ‘in 


1914 records the land as being! held hy de-- 


fendants Nos, 1 to 3 through their bargadar 
defendant No: 12- The-ldage to the ‘appel= 
lants was ‘granted in 1323-B. S: The- first 
Court held!‘that the: présumption - arisiig- 
fróm the: entry in the Reecord‘of 
not: been‘'rebutted.: The lower Appellate 
Court held to the contrary. - 

It is-céritendéd on ‘behalf of the’ appel- 


lants that in coming tothe conclusion favour- 


29 
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able to ‘the: plaintiff the lower: Appellate 
Court: has -been directly influenced by the 
two ‘documents which were’ not admissible 
in evidence. These documents aré Ex. 3a 
chitta and Ex. 4a‘kabuliyat. The chitta, Ex. 
3, was: preparéd'‘by an amin under the 
direction ofthe superior landlord of the 
mouza within which: these lands are. We 
are asked: to hold that it'was admissible in 
evidence’ onthe ground that no objection 
was taken in thé’ Trial Court as to its 
admissibility. This‘isno ground for allow- 
inga document to-be proved if the evidence 
is: not admissible. It is contended on be- 
half of the respondents that cl. 2: of s. 32 
of the Evidence Act makes‘ this document 
admissible. The lower Appellate Court 
has held‘ that this entry in the record is a 
statement! miade’by a déceased person as to 
what he found’ in the’ spot and which he 
had to.ascertain and record in the usual 
course of his business, We have some doubt 
whether: the préparation of the ‘chitta on 
behalf'ofa private zemindar can be said 
to be madein the ordinary course of busi- 
ness. But we certainly think that it was 
no part of the amin’s business to record the 


mame of the person in occupation of the 


land. The zemindar thought that he hada 


‘right to survey the brahmottar land within 


his estate ‘aiid had no concern with the 
person by whom‘ the holding was actual- 
ly occupied. We hold that this document 
should not have ‘beeh admitted i in evidence 
or taker into ‘consideration in deciding the 
present case. 

The second document to which an objec- 
tion is taken on behalf of the appellants is 
a kabuliyat of Pous 1307, Ex. 4. This docu- 
ment was admitted’ in evidence because 


two of these ‘plots are thé boundaries of 


the disputed land. We have recently held 
in‘agreement with the decision in Pramatha 
Nath Choudhuri v. Krishna Chandra Bhat- 
tdéharjee (1) that the recitals of bouridaries 
of:other lands: in documénts between third 
parties :are-not admissible ‘in-evidence either 
with regitd toa-question of boundaries* or 
as to the naturé of the land.'It is suggested 
that a distinction can be made in the present 
casé: beċáuše ‘the writér of the document 
aiid’ also thé reeipient of the kabuliyat were 
examined as witnesses, But the writer of 
the kabulzyat.in his evidence stated nothing 
about Ex: 4 and the-plaintiff’s witness No: 8 
gave no evidence as to the occupation of 


(1) 84 Ind. Gas." 420; 280. W, Ni 1092; (1924) A. I 
R. (0.) 1067. 


N 
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the land at. the time the kabuliyat was exe- 
‘cuted since he knew nothing about the 
land for more than 15 or 16 years before 
he gave his deposition in 1921. It cannot, 
therefore, becontended that this kabuliyat 
though ordinarily inadmissible is admissi- 
ble under special circumstances of this case 
as corroboration of either of these two 
witnesses. It is further contended on behalf 
of the appellants that the view taken by 
the lower Appellate Court as to the en- 
tries in the rent receipts having been prov- 
ed wasa wrong view. That was a matter 
for decision for a Court of fact and we ex- 
press no opinion on this point. 
_ We ‘allow this appeal, set aside the judg- 
ment and’ decree of the lower Appellate 
Court and remand the case for re-hearing of 
the appeal after excluding from the record 
re Andang non the two documents Exs. 3 
and 4, 
Costs will abide the result. 
< j Appeal allowed. 


N. H.. Case remanded. 


MADRAS HIGH COURT. 
Orvit Revision Petirion No. 223 or 1923. 
`, February 10, 1925. 
Present:—Sir Victor Murray Coutts 
` Trotter, Kr., Chief Justice, Mr. Justice 
Phillips and Justice Sir Kumaraswami 
: . Bastri, Kr. i 
APPASWAMI PADAYACHI— 
pA PETITIONER 


VETSUS 4 

ETHIRAJULU NAIDU AND 
: ANOTHER— RESPONDENTS. 

Municipal Election—Local Rules—Election petition 
_ —Charges, amendment of—Civil Procedure Code (Act 

V of 1908), provisions of, application of. 

An Election Tribunal should be guided whenever 
possible in-its procedure by the provisions of the 
C. P. in a proper case with proper safe- 


V. A. 


P. C., and 
„guards it is competent toan Election Court to en- 
tertain an amendment to an election petition adding 
to the charges originally relied upon. 
~ Petitioù; under s. 115 of Act V of 1908, 
praying thé High Court to revise an order 
of the Court ‘of the Subordinate Judge, 
Mayavaram, in Original Petition No, 137 
of 1922. . 

Mr. K. S. Jayarama Iyer, for the Peti- 
tioner. NK 

Mr. S. 


Muthiah Mudaliar, for the Re- 
gpondents, IP yee ee 
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. JUDGMENT. 

Coutts Trotter, C. J,—Four points 
were taken in this petition The first was 
that the respondent here had no locus 
standi as he was not on „the roll of 
voters. What happened was that his name 
had been on the draft roll of one ward and 
when the fair roll was made his name was 
put twice over in two wards, ward No. 2 and 
ward No. 3. When they looked through the 
roll, the Chairman struck his name out of 
ward No. 2 because it was in ward No. 3, 
and then apparently by an oversight or slip 
of memory he struck his name out in ward 
No. 3 because it wasin ward No. 2. He put 
it right by restoring the name to the proper 
ward, whichever it was, on the ground that 
under the rules what was done was a 
clerical error. It is quite unnecessary for 
us to say whether it is superabundently 
clear that this isa clerical error. We are 
inclined to think it is pretty clear that it 
was, but all that is necessary for us to say 
is that it was a matter entirely within the 
power and jurisdiction of the learned Judge 
to deal with and he has dealt with it. 

The next point taken was that it was 
illegal under the Electoral Rules to add a 
fresh charge after the original charge had 


. been filed. It is quite clear that the in- 


tention was that the Tribunal should be 
guided wherever possible, in its procedure 
by the provisions of the C. P. ©. and it is 
obvious that it wouldbea great hamper- 
ing to the course of: justice if, in a proper 
case with proper safeguards, the learned 
Judge were not allowed to entertain an 
amendment in accordance with the evi- 
dence, 

The third point was that a certain vote 
has been rejected by the Chairman who 
had done that which we have held in a 
former case cannot be done, gone behind 
the roll and enquired into the qualification 


- of an elector whose name was.on the roll. 


The answer to itis that that was not what 
he did. What he really did was to treat . 
this voter as having been guilty of persona- 
tion and the matters about his having paid 
taxes and so forth are apparently merely 
grounds given by the learned Judge for 
his position, and that being so, it is a 
mere finding of fact with which we cannot 
interfere. I am glad to be able to say 
that my learned brothers are quite clear 
that thatis what the learned Judge really 
did mean to say because speaking for 
myself, that paragraph of the Judgment ig 


va 







hat- the -“itelligible and I find 
ab: the e as to what he did 
dnot. But it is quite 
augraph is read in con- 
»adings that he only 
testion of fact. That 
terpretation. 
The fourth pi jade by the petitioner 
as that the lea. 1 Judge had refused 
go into certain objections of his to 
certain votes. The objection was put for- 
ward in this vague form in para. 13 of his 
“written statement, “This respondent also 
\nderstands and believes it to be true 
hat in the matter of the counting of votes, 
me invalid votes have been improperly 
jceived and taken into account in peti- 
| soner’s favour and at the same time some 
valid votes in this respondent's favour have 
| been improperly rejected and not taken 
f into account.” No particulars were given, 
no names were mentioned and the learned 
Judge declined to go into it, and rightly 
so because it would have involved an 
opening of all the ballot boxes and a roving 
enquiry over the whole range of votes. 
That was entirely.within the discretion of 
the learned Judge and he very properly 
refused to exercise it in favour of the peti- 
tioner. 
The petition is dismissed with costs. 
The memorandum of objections is dis- 
missed. 
Phillips, J.—I agree. 
Kumaraswami Sastri, J.—I agree. 
VIN. V. 
N. H. 






Petition dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1105 or 1923. 

: June 16, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice B. B. Ghose, 

JNAN CHANDRA DHUPI 
AND OTHERS— DEFENDANTS—APPELLANTS 
versus 

» RAY SATISH CHANDRA CHAUDHURY 

BAHADUR—PLAINTIFF—AND OTHERS Pro 

forma DarenvaNnts—RESPONDENTS. 

Adverse possession—Landlord and tenant—Service- 

tenure—Assertion of title—Limitation, operation of. 
When a tenant enters upon land asa service- 
tanure-holder, but subsequently asserts a title of his 
own, the fact that the landlord does not sue to eject 
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him within 12 years of such assertion, does not confer 
on the tenant any higher title than he had when he 
entered into possession. [p. 452, col. 1.] 

Appeal against a decree of the Subordi- 
nate Judge, Fourth Court, Mymensingh, 
dated the 22nd of December 1922, reversing 
that of the Munsif, First Court, Jamalpur, 
dated the 29th of August 1921. 

Mr. Atul Chandra Gupta and Babu 
Radhika Ranjan Guha, for the Appellants. 

Babu, Jogesh Chandra Ray (with him 
Babu Jatindra Nath Sanyal), for the Re- 
spondents. 


JUDGMENT. 

Ghose, .J.—This is an appeal from 
the judgment and decree of the Suhordi- 
nate Judge, Fourth Court of Mymensingh, 
reversing the decision of the Munsif, First 


- Court of Jamalpur. 


The plaintiff's suit was for possession of 
2/3rds share of a certain piece of land and 
a tank by ejecting the defendant. His case 
was that the property in dispute was given 
to one Har Kishore, the father of the de- 
fendants asa service-tenure, free of rent, 
in lieu of service as washerman. The 
Subordinate Judge finds that owing to no 
service being rendered the defendants were 
trespassers and that they had no right to 
retain possession of the lands as against 
the plaintiff. It appears, however, that the 
plaintiff's case was that the tenancy termi- 
nated with the death of Har Kishore, the 
last seivice-holder and the defendants had 
no right to beon the land. The Munsif 
dismissed the suit on the finding that it 
was the ancestral lakheraj land of the de- 
fendants. On appeal, the, Subordinate 
Judge refers to certain documents dating 
from the year 1858 and comes to the con- 
clusion that the defendant Har Kishore 
and his father held the tank and the 
homestead rent free in lieu of service. The 
Subordinate Judge amongst other docu- 
ments refers to certain chittas of the plaint- 
iff's sherista, the settlement khatian and 
the Municipal notice dated 1876, under 
which the plaintiff's predecessor was re- 
quired to clean the tank as owner and the 
Subordinate Judge accepts the evidence 
that the plaintiff’s predecessor had borne 
all the expenses for cleaning the tank. On 
all these findings, he has come to the con- 
clusion in favour of the plaintiff. It is 
contended on behalf ofthe defendants, who 
appealed to this Court that the findings of 
fact lead to the only inference that the de- 
fendants hetd the lands in dispute asa per- 
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manent- heréditary rent-free tenure. The 
argument is-that the origin of the tenure 
is not known. There has been long posses- 
sion by the defendants from the time of 
their. grandfather. The property was in- 
herited atleast in one instance and there 
is no eévidence-that it was being held in 
lieu. of. service, and from these facts it is 
contended that it should be inferred that 
the. defendants have a rent-free interest. 
It was further. contended that this right 
was setup in 1903 when a person named 
Jamal purporting to have taken a settle- 
ment of this property from the landlord 
brought‘a suit for ejecting the defendants’ 
father -Har-Kishore from the land and in 
that suit Har Kishore filed a written state- 
ment claiming absolute niskar right to 
this property. With regard to the. con- 
tention that it was absolute niskar we have 
tó: say: that the circumstances proved are 
not. sufficient: to lead. to that inference 
although: the origin of the tenancy is not 
known;:. It appears from the old documents, 
which .the- Subordinate. Judge has believed, 
what the.nature of the tenancy was. There 
has been:only one instance of the son 
succeeding the father and the Subordinate 
Judge has held. that both of them held the 
land-in.lieu of service. On the other hand 
there -is. the evidence of the settlement 
secord which.according to the contention 
of -the- appellants means that the property 
was a grant with the burden of service, but 
that seems.to be not conélusive. Because 
inone column it is stated. thatit is lakheraj 
of Har Kishore and.in the remarks column 
itis stated. that it is. held as chakran-as 
washerman; That may mean thatthe pro- 
perty is-not liable for any rent but it was 
held .in liew-of service to be rendered. It 
is;. therefore, difficult for us to say that the 
finding of the Subordinate Judge is errone- 
ous... The. allegation:on the part of Har 
Kishore.as;to his absolute title to the pro- 
perty after disputes -had commenced be- 
tween him-and the: plaintiff is of very 
little avail to the defendants. The. land- 
lord had: gone-against Har Kishore for some 
reason. or other and at that time Har 
Kishore was:-asserting a: title of his own. 
The fact that the landlord did not proceed 
to. eject; him within 12: years of such as- 
sertion of his right does not confer upon 
Haz.Kishore: any higher right than what 
he had. when he entered.into. possession. of 
the property as- a service-tenure-holder 
.under the plaintif. 
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[911..0 


In this view it cannot be: said t 
Subordinate Judge-is wrong in his 
sion and the appeal’must be d 
with costs. 

_ Greaves, J..—I agree. | 

N. IL Appeal dismissed. 


MADRAS HIGH ‘COURT. H 
SECOND Civin APPEAL No. 1771‘ or 1922." 
August 5, 1925. 
Present:—Mr. Justice Phillips: 
NAMULA: RAMAY YA—PLAInTIFF— 
APPELLANT 
versus 
NADIPINENI APPAYYA alias 
SYAMABRAYUDU anD ANOTHER — 

DEFENDANTS Nos 2AND. 3—RESPONDENTS.', 

Registration Act (XVI of 1908), ss. 17, 49+-Un-. 
registered document showing nominal. nature of. prior. 
sale-deed, admissibility of. 

An unregistered document. which merely shows that 
a registered sale-deed executed'previously in respect of ' 
certain immoveable property was only nominal in its 
nature is admissible in evidence inasmuch as it- is not: 
used as evidence of any transaction affecting immove- 
able property. [p 453, col. 2.] 

Yerraguntia Seshacharlu v. Mukkumalla Chinniah, 
25 Ind. Cas. 721, followed. 


Pydah Venkatachalapathi Garu v. Muthu Venkata- 
chalapathi, 23 Ind. Cas. 409; 26M L. J, 151; (1914) - 
M: W. N.178;1L. W; 157 and Putti Sesha Aiyar v. 
Kuppachar, 49 Ind. Cas. 699; (1919) M. W. N. 87; 10 L. 
W. 1; 26 M. L. T. 291, distinguished.. 

Second appeal against .& decree of. the 
Court ofthe Additional Subordinate Judge, 
Guntur, im A. 8:- No. 23 of 1922 (A. 5. 
No. 281 of 1921, District Court, Guntur), 
preferred'against that ofthe Court of the 
second Additional District Munsif, Gun- 
tur, in O, S. No. 213 of 1920, (O. 8. No. 74 
of 1920 on the file of the Court of the 
Principal District Munsif, Guntur). 


Mr. A. C. Sampath Iyengar, for the Appel- 
lant. 


Mr. V. Suryanarayana, for the Respend-. 
ents, 


JUDGMENT.—The main question at 
issue in this appeal is whether a document 
marked as Ex. J is-admissible in evidence. 
The District Munsif rejected the document, 
but it has been admitted by the -Subordi- 
nate Judge. On the 9th October 1918, the 
second defendant executed a salé-deed, 
Ex. H, in favour of the plaintiff. The plaint- 
iff claimed the lands sold-.in.some execu- 
tion proceedings but his claim was -dismiss- 
ed, and, therefore, he has brought ‘this suit 
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‘4o.ideclare his. right under the -sale deed. 
«Defendants Nos. Zzand 3-contend that the 
‘Sale tothe plaintiff was .a purely nominal 
transaction. which was not intended -to take 
.effectand ‘in order to prove this, they. rely 
‘on: this document. Bx. J.-The plaintiff says, 
amongst.otherthings, “I am entitled only 
-to.money, not to lands”. This recital was 
made ‘almost immediately after the sale- 
deed: for the lands. had been executed in 
plaintiffs favour. -I cannot possibly con- 
-celvetthat, ifthe plaintiff had really pur- 
chased: those lands, he would have made 
this-statement immediately afterwards. It 
-was,;:J.fhink, clearly made in order to protect 
:the -second defendant's interest, the sale- 
deed -having -been éxecuted for the same 
purpose; namely, to protect the second de- 
fendant-against his creditors who were then 
“pressing him, :I agree with the . learned 
‘Subordinate Judge that“Ex..J is very strong 
evidence of the nominal character of. Ex. H, 
-and I: most: certainly think that there is. no 
‘reason: to-set aside his finding on this ques- 
.tion of'fact,.as it..is justifiable on the evi- 
dence.of Ex..J. IÊ.he is entitled to rely on 
“Bs. I ; his ‘finding’ that -the sale was only 
nominal.would'be ‘justified and must he 
accepted, As regards the admissibility of 
.:Hx..J, the:appellant:plaintiff relies on the 
‘Full :Bench ‘decision reported as Pydah 
_Venkatachalapathi Garu-v, Muthu Venkata- 
chalapathi (1). He:relies on the following 
„passage: 
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““Assuming.the. plaintiff is entitled to sue. 


:for pessession.on the: ground that no title 
-passed-to the ‘defendants under .the sale- 
‘deed (Ex. -A):in order to succeed, he must 
show .that by -virtue of the unregistered 
‘letter, :the sale-deed.does not affect the 
_-immoveable property which is comprised 
both in the-sale-deed and-in the unregister- 
“ed letter; in the way in which the sale-deed 
‘purports to affect the property, and would 
‘affect the property if the unregistered letter 
had never been written. This being so, it 
-seems to us the unregistered letter is relied 
on as evidence of a trangaction affecting 
“immoveable property and, being unregis- 
-~ tered, is inadmissible in evidence”. 
‘The facta of the case are nót given in the 


chalapathy v. ‘Pyinda Venkatachalapathy 


:Garu (2) thajudgment of the Division Bench . 
(1) 23 Ind, Cas, 409; 26 M. L. J. 151; (1914) M. W. . 318 


N. 178; 1 L. W. 157, 
gee Inä.: Cas,'987; 23 Ma L. ‘J. 652; 


12 M. L.T. 


z 
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shows that the conflictin that case was whe- 
ther. the document evidenced.a sale or mere- 
ly a mortgage. There, was no suggestion 
that the transaction was wholly. nominal, the 
case‘on one side being that it was an out- 
right sale and the case on the other that it 
was only a mortgage. In Mr. Justice Miller’s 
judgment he cites the Full Bench case in 
Rajah of Venkatagiri v. Narayana Reddi 
(3) which he summarises as follows: --‘‘It 
does not matter: that the document may 
have the effect of proving a transaction 
affecting immovedble property, ifit isused— 
for the purpose of proving a transaction 
which:does not affect immoveable property 
in any way; then it may be received in evi- 
dence”. Ifthe summary of theFull Bench, 
judgment is correct,'and I seeno reason to 
think itis not, thenit must be applied to 
the present case where the facts are similar. 
What the défendants seek to do is to prove 
that there was a transaction, namely, the 


“execution of-a document which does not 


affect immoveable property because it was 
the intention of the parties that it should 
not do so. Therefore, in order to prove that 
fact or that transaction, this unregistered 
document, Ex. J., would be admissible in 
evidence: The.other.case of this -Court 
‘relied on by. the plaintiff is that reported as 
Putti Sesha Aiyar v. Kuppacher (4) where 
-again there was a dispute as to the nature 
of the interests that passed and no question 
of the nominal character of the transaction 
wasraised. -There is-a case exactly in point 
‘reported in Yerraguntla Seshacharlu v. 
Mukkumalla Chinnian (5) where-it was 
held: that an’ unregistered document pur- 
porting to be a sale-deed was admissible in 
evidence, because it was thereby sought to 
prove that'a, prior sale-deed was.not areal 
transaction. That is the very point at issue 
in this case and'if thatis correct, and it is 
nowhere dissented from, Ex. J. is clearly 
admissible in evidence. 
[have already found that if Ex. J is admis- 


‘sible .in evidence, the Subordinate Judge’s 
-finding that 


the sale-deed was merely 
a nominal transaction is justifiable and con- 
sequently this second appeal must fail and 


.is dismissed with costs. 
report but.on reference to Mutha Venkata- - 


VNV. 
Z. K. 


Appeal dismissed, 
198; 6 Ind. Der. (N. 6) 


(4) 49 Ind. Cas. 699; (1919M. W. N. 87; 10 L, W, 1; 
26 M. L::'T 291 


(3) 17 M. 456; 4M. L.J. 
1 


_”@)_25.1nd, Gas, 121... 
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MADRAS HIGH COURT. 

Sgconp Civi, APPEAL No. 1701 oF 1922. 

July 17, 1925. 

Present:—-Mr. Justice Phillips. 
KUPPUSWAMI MUDALIAR—PLAINTIFF 
APPELLANT 

' versus 
CHOKKALINGA MUDALIAR— 
DerenpantT—RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 142— 
Ejectment suit based on dispossession—Limitation— 
Burden of proof. 

Article 142 of Sch. I to the Limitation Act applies 
to a suit in ejectment based on dispossession by the 
defendant. In sucha case the burden lies on the 
plaintiff to prove that he was in possession of the 
property in dispute within twelve years before the 
date of the suit. [p. 455, col. 2.] 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
East Tanjore at. Mayavaram, in A. S. 
No. 65 of i th 
of the Court of the Principal District 
Munsif, Tiruvalur, in Original Suit No. 365 
of 1917. 

Messrs. C. Narasimha Chariar and N. 


Sundaresa Iyer, for the Appellant. 
Mr. S. Varadachariar, for the Respond- 


ent. 

JUDGMENT.—The facts of this case 
are stated in the lqwer Appellate Court's 
judgment. Both the lower Courts have 
dismissed the suit as being barred by limi- 
tation applying Art. 142. There were three 
items of property in the suit and although 
an appeal is preferred as regards all the 
three, it is not now pressed as regards the 
third itêm, as admittedly the suit is barred 
by O. XXI, r. 63 so far as that item is con- 
cerned. As regards the other two items, 
the appellant's contention is that Art. 144 
and not Art. 142 is applicable to this case. 
It is not disputed that if Art. 142 is appli- 
cable, Art. 144 cannot be invoked as it is 
merely a residuary article. The argument 
is that Art. 142 has no application to suits 
for possession based on title but that it 
refers only to suits based on possessory 
title, that is to say, that if, a man has title 
and is in possession and is dispossessed, it 
is open tohim to sue under Art. 142, be- 
cause he was in possession, for the restora- 
tion of that possession ; but he need not do 
‘that, but may bring his suit under Art. 144 
basing bis claim on title as opposed to pos- 
sessory title. There is nothing in the article 
itself to support this contention nor does 
the point appear to have been considered 
in any of the cases cited before me, nor 
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1921, preferred against that 
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decided one way or the other. The argu- 


ment seems to be put forward in order to. . 


get rid of the applicability of Art, 142. As 
against this argument I may refer to three 
cases decided by the Privy Council, namely, 
Mohima Chunder Mozoomdar v. Mohesh 
Chunder Neoghi (1), Mahammud Amanulla 
Khan v. Badan Singh (2) and Dharani 
Khania Lahiri v. Gabar Ali Khan (3). It 
is clear that all these three suits were based 
on title and although an argument has 
been attempted to show thatthe title set 
up was a mere possessory title, I do not 
think it can be sustained, more especially 


as regards the case reported as Mahammud ` 


Amanulla Khan v. Badan Singh (2). These 
three cases were held to be governed by 
Art. 142, and consequently if we accept the 
contention now put forward, it necessarily 
involves the conclusion that these three 


cases have been wrongly decided, Reliance. 


is placed on other cases decided by the 
Privy Council in support of the argument 
put forward by the appellant: Secretary of 
State for India v. Chelikani Rama Rao (4), 
Kuthali Moothavar v. Peringati Kunharan 


Kutty (5), Basanta Kumar Roy v. Secretary of ` 


State for India (6), Radha Gobind Roy Saheb 


v. Inglis (7)and Secretary of State for Indiav.' 


Chelikani Rama Rao (4), the plaintiff was a 
person who claimed by reason of adverse 
possession. There was no suggestion that 
he had ever been dispossessed and, there- 
fore, it was clearly not a suit under Art. 142: 
In Kuthalt Moothavar v. Peringati Kunha- 


ran Kutty (5) the plaintiff established his: 


title to the land and also acts of possession, 
and against that the defendant set up other 
acts of possession which were not held to 
constitute adverse possession against the 
plaintiff. The question of dispossession 
does not seem to have been considered at 
all and, therefore, I cannot consider that 
this'‘case is an authority for the conten- 


tion put forward. In Basanta Kumar Roy 


(1) 16 ©. 473; 16 I. A. 23; 5 Sar. P, ©. J. 321; 8 Ind. 
Dee. (x. s.) 312 (P. CD 

(2) 17 G. 137; 16 I. 
©. 412; 23 P. R. 1890; 8 Ind. Dec. (x. 8.) 629 (P. C). 

(3) 18 Ind. Cas. 17; 25 M. L. J. 95; 13 M. L. T. 185; 
(1913) M. W. N. 157; 17 G. W. N. 389; 17 C. L. J. 277; 
15 Bom. L. R. 445 (P. ©.) : 

(4) 35 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 324; 20 
C. W.N. 1811; (1916) 2M. W. N. 224; 14 A. L.J. 
1114; 20 M. I. T. 435; 4 L. W. 486; 18 Bom. L. R 1007; 
25 ©. L. J. 69; 43 I. A. 192 (P. C3). 9 

(5) 66 Ind. Cas. 451; 44 M. £83; 14 L. W. 721; (1921) 
M. W. N. 847: 41 M. L. J. 650; 30 M. D. T. 42; 48 L A, 
395; 26 C. W. N. 666; 24 Bom. L. R. 669; (1922) A. L 
R, (P. 0.) 181 (P. 0.) 


A 148; 13 Ind. Jur. 330; 5 Sar. P., 
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v. Secretary of State for India (6) and 
Radha Gobind Roy Saheb v. Inglis (7), there 
was no question whatever of dispossession 
and consequently Art. 142 would not apply. 
In none of these cases is any reference made 
to the three cases first mentioned clearly 
because the facts are quite different. Thecase 
in Mohima Chunder Mozoomdar v. Mohesh 
Chunder Neoghi (1) seemsto me to be direct- 
ly applicable here. In Vasudeo Atmaram 
Joshi v. Eknath Balkrishna Thite (8), there 
is an obiter dictum of Heaton, J., which is 
approved by a Single Judge of this Court 
ia Periya Jeeyangarswami v. Mahomed 
Esoof Sahib (9): Itis as follows :— 

“It was indeed urged that it is a general 
principle that any one suing in ejectment 
must prove possession within twelve years 
and the authorities seem to bear out that 
contention: but the reason for this is that 
possession is commonly the effective asser- 


tion of title which is relied on and the. 


cases accordingly deal with that particular 
kind of assertion of title. But itis not the 
only one; there is another which in some 
cases is equally good; and that is an 
assertion of title made in Court and 
established by a decree...... .............- (such 
title) entitles to possession whether the title 
claimant has or has not been in possession 
within twelve years.” 

This exception to the general rule does 
not appear to be applicable to the facts 
of the present case. We find morever, 
another remark in the same judgment. 

“Ido not think that Art, 142 has any 
application to claims which neither in terms 
nor in substance are claims to possession, 
made necessary by reason of dispossession 
or discontinuance of possession.” é 

This judgment of Heaton, J. has given 
rise to the argument that in the present 
suit there wasno dispossession of the plaint- 
iff. Itisnot disputed that there was dis- 
possession of his predecessor-in-title nor is 
it disputed that the plaintiff can have no 
better rights than his vendor. If there had 
been no dispossession by the defendant, 
that is to say, if defendant had not come 
into possession by dispossessing the plaint- 


(6) 40 Ind. Cas. 337; 210. W. N. 642; 1 P. L.W. 
593; 32 M. L. J. 505; 15 A. L. J. 398; 25 O. L. J. 487; 
19 Bom. L. R. 480; (1917) M. W. N. 482; 6 L. W. 
117; 22 M. L. T. 310; 44 C. 658; 44 I. A. 104 (P. O.). 

(D70. L. R. 364; 3 Suth. P. ©. J. 809; Bald. 377 


< 0), 
Pa 8 Ind. Cas. 639; 35 B. 79; 12 Bom. L. R. 956. 

(9) 87 Ind. Cas. 386, 21L. W. 398; (1925) A. L R. 
(AL) 834, 
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ifs vendor or some other person, the 
plaintiff would have no cause of action 
against the defendant, for defendant would 
not be in possession if he had never dis- 
possessed anybody for there is no sug- 
gestion that defeadaut merely occupied 
the property when vacant. It is admitted 
in the plaint that he did come into unjust 
possession by dispossessing Vythilingam, 
plaintiffs vendor, and in the plaint itself 
the cause of action is said to have arisen 
on the llth of July 1905 the date on which 
the defendant unjustly took possession in 
pursuance of an order of Court. The suit 
is clearly based on this dispossession and 
the Article applicable is 142. That being 
so, the burden is on the plaintiff to prove 
that he was in possession jwithin twelve 
years of the suit. Both the lower Courts 
have found that he has not proved this and 
this finding is not attacked here. 

On that.finding this second appeal must 
fail and is dismissed with costs. 

V. N. V. Appeal dismissed, 

Z. K, 


PRIVY COUNCIL. 

APPEAL FROM TAE LAHORE Hicu Coyrr. 
July 28, 1925. 
Present:—Vicount Finlay, Sir John 
Edge, Mr. Ameer Ali and Mr. Justice Duff, 
AHMAD KHAN AND OTAERS—ÅPPELLANTS 
VETSUS 
Musammat CHAN NI BIBI—RESPONDENT. 


Custom—Succession—Non-ancestral property —Sister 
versus collaterals—Khattars of Attock District—Custom 
proof of—Oral evidence, value of—Acquired property, 
what is—Settlement Officer, duties of. : 

Among Khattars of the Attock District a daughter 
or a sister is entitled to succeed to the acquired pro- 
perty of her father or brother in preference to near 
collaterals of the deceased. . 457, col. 1.] 

Property which has never been held by the common 
ancestor cannot be regarded as ancestral property in 
any sense. [p. 459, col. 1.] . 

A custom with regard tothe rule of suceession 
prevailing in a tribe or family may be proved by 
general evidence as to itsexistence by members of 
the tribe or family who would naturally be cognizant 
or is existence and its exercise without controversy. 
ibid. 

L In the Punjab the Settlement Officer in the early 
days of British rule combined in-his person both 
judicial and -administrative functions. He had to 
investigate into the actual conditions of the oceu- 
pation of. lands in respect of which the settlement 
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pina we were \ intiated eat a a pee t : of.a suit brought by the respondent: Mausam- 

ascertained facts.in accordance with the result of his mat Channi' Bibi in the Court of : the.Dis- 
< v enqu hêther + 1 4 ah ; . 

kn pah wae To. he, pengan was Dy virtue. ofany triot: udge atAttock, for the establishment 

of her titlein-respéct.of certain lands which 


Messrs. ‘L: De Gruyther and-E. B. Raikes, she claimed by: right:of succession .to:;her 


for the Appellants, deceased brother ‘Ali. Waris Khan. x 
“Mr, Ax Majid; for the Respondent. :‘The'following table will show the Tela- | 
JUDGMENT. -tionship of the- ‘parties . in : these proceed- 


Mr.: AmeerAli.—This appealarises‘out -ings:— 


ZULFIKAR KHAN 


i kai to Musammat Sataro= Mahmud Khan=married- to Musammat Gohar‘Bano - 
































„Ahmad, Khan Amir, | han ‘Mohamed: Khan : Khan Mulak » Baland. Khan : Hidayat;Khan . . 
Musammat Sahib, Jan. id. 1992 | ; apo 
a | “MeharKhban “Karam Khan | 
, e ya, | =Musammat Nur): ~ 
Musammat Ilahi  Musammat (TT | ‘Khanum, ; 
4 Khanam, ‘NurtJehan, ‘JahansKhan;Nawab . defendant - 
: d. ee . aay D. Musang - - Khan 5 "No. 17.. | 
i ur Bhari i 7 
) °° -defendant Asom Khan 
Ali, Waris Musammat “No. 8. a | 
5 ae Chanani, il ladat. ; 
“dis p, d. 1904, plaintif. T PTA ae P 
In Hispute. Khan Mi ak, , Jahan. Dad, 
| defendant _ defendant 
“No."9. > No: 10. > 
[ ji | à aa ) 
Fateh Khan < Balyan Khan f “ Nawab Khan 
ie 2 
Ahamed Khan, fi y ae 
defendant “Sher Khan =Musammat Nadu Khan, 
“No. 1, -Feroze, Jan. defendant’ h 
‘defendant No. 23. de os cae 
No. 2. ; ' 
| f | i 
— AA ag aan i 3 
„Ial ivan, , ‘Dost. Muhammad, ' J ahah Dad, Benaras ‘Khan, 
“defendant defendant defendant ‘defendant ` 
No. 4. _ No, 5. ‘No. 6. ‘No.7, 
cf 


eee te te tae : ) 
Ali: aarden Khan T ma Khan ; 5 Khushal Khan 


[E T arn Ghulam Muhammad 
Jafar, ên, Muhammad ` Khushal. khan, -Fateh*Khan, ; 
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Allayar- kan, KaliK han, “Aplin; Khan, 
defendant defendant be dag. P 


‘No; 15. No.46, KANE 


[911. O. 1925] | 


_- Both trace their descent from one Zulfikar 
‘Khan through -his son Mahmud Khan. 
Mahmud had two wives, named respectively 
Sataro,and Gohar Bano. By Sataro he 
had three sons, respectively named Ahmad 
‘Khan,-Amir Khan and Mohamed Khan. By 
Gohar Bano he had also three sons named 
Khan. Mulak, Baland: Khan and Hidayat 
Khan. 

-It is in evidence that. Mohamed Khan 
died in 1902, leaving him surviving two 
widows .Musammat Ilahi Khanam and 
Musammat-Nur Jehan. .The latter died in 
1905. By Ilahi Khanam, who lived until 
1915, Mohamed Khan had a son, Ali Waris 
and a. daughter, the plaintiff in this case. 
Ali Waris died in 1904; and the litigation 
relates to his inheritance. : 

‘ The defendants are the descendants of the 
brothers and half-brothers of Mohamed 
Khan. i 

The parties belong to one of thẹ agricul- 
tural tribes of the Punjab, called the 
Khattar. 

The plaintiff whilst admitting the exist- 
ence in her tribe of a custom under which 
a daughter or a sister is excluded in favour 
of collaterals from inheritance in respect 
of “ancestral” property, denies its applica- 
tion to “self-acquired property.” 
` She states that there is no special or 
general custom prevailing. in the Khattar 
tribe under which collaterals like the de- 
fendants deprive ‘a daughter or a sister of 
the right of succession to property acquired 
by the father or brother. : 

The defendants plead that by the custom 
prevailing in the tribe or in the family, 
females are excluded from succession irres- 
pective of the character of the property 
whether it was ancestral or self-acquired. 
The parties went to, trial on that issue. 

There ‘are two, properties in dispute, one 
called Surag Salar, the other Kharala. The 
Senior Sub-Judge of Attock before whom 
the case came for trial, found as a fact that 

‘Surag Salar was “self-acquired property” 
within the meaning of the custom alleged 
by the plaintiff, and that Kharala, save and 
except 416 kanals of land, was “ancestral.” 
But as regards the plaintiff's claim he held 
that she had failed for absence of specific 
instances ‘to establish satisfactorily the 
custom under which she claimed her 
brother's inheritance. He accordingly dis- 
missed her suit in respect of both the .pro- 
perties. 

. The High Court of Lahore, on the plaint- 
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iffs appeal, have given her a decree in 
respect of Surag Salar and the 416 kanals of 
Kharala which appears to have been ad- 
mittedly purchased by Mohamed Khan, 
and dismissed her suit regarding the an- 
cestral village of Kharala. 

The appeal to this Board is by the de- 
fendants the collaterals who claimed the 
succession of ‘Ali Waris in preference to 
Channi Bibi the sister. 

The two points that have been raised 
before their Lordships really form the 
kernel of the case. 

The first is: does Surag Salar, as has been 
found by the Courts in India, constitute in 
fact “‘self-acquired property” within the 
meaning of the custom alleged? 

The question whether Surag Salar was the 
“self-acquired” property of the plaintiff's 
father turns upon the construction of 
the revenue settlement which began 
in 1852 and was completed in the year 
1863. The settlement was in fact made 
with Amir Khan and Baland Khan repre- 
senting the two branches of Mahmud Khan's 
family. 

The settlement papers make it perfectly 
clear that prior to the Settlement of 1863, 
the family of Mahmud Khan had no right 
in Surag Salar. That about the close of the 
Sikh rule his sons had forcibly ousted an- 
other family that had been settled at Surag 
Salar for over 40 years. Asalreacdy stated 
they had no title in the property; they had 
installed themselves there by force, and on 
the establishment of British rule in the 
Punjab, when settlement proceedings were 
begun .they applied for settlement with 
them on the strength of certain advances 
or payments they had made to the Sikh 
Government. The settlement proceedings 
eae several years and concluded only in 
1863. 

In the course of the proceedings a 
thorough inquiry was made as to title and 
possession. in the.Punjab the Settlement 
Officer in the early days of British rule 
combined in his person both judicial and 
administrative functions. He had to in- 
vestigate into the actual conditions of the 
occupation of lands in respect of which the 
settlement proceedings were instituted and 
to give effect to ascertained facts in accord- 
ance with the result of his enquiry whe- 
ther the occupation was by virtue of any 
right or title. ‘There can hardly be any 
dispute that whilst the settlement proceed- 
ings were proceeding Mahmud Khan had 
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died, for the settlement was made with his 
sODB. 

Before the Settlement Officer there were 
two parties arrayed against each other as 
claimants te the property of Surag Salar. 
Ghazan Khan represented the family which 
had been in possession of Surag Salar for 
over 40 years. They were placed in the 
eategory of plaintiffs; whilst Amir Khan 
and Baland Khan representing the family 
of Mahmud Khan were the defendants, 
Both belonged to the tribe of Khattar, 

Jt is not necessary in this judgment to 
refer in detail to the proceedings which cul- 
minated in the settlement; it is enough to 
state the result of the enquiry embodied in 
robakar Ex. F-7. It runs thus:— 

“There is no doubt thatithe village origin- 
ally belonged te the plaintiffs. The de- 
fendants' possession is of 22 years’ standing. 
The defendants suffered a loss of thousands 
of rupees, If they had not made the village 
abad, it would have been totally ruined. 
Now the point for determination is whether 
the plaintiff's suit is entertainable or not 
owing to their ejectment which took place 
22 years ago. So it is clear that the plaint- 
iff's suit has been pending since 1852, t.e., 
for the last 11 years. In other words, the 
defendants’ possession is considered to have 
existed since 11 years before the institution 
of the suit. The period isa period during 
which such asuit is cognizable. It is less 
than 12 years. Under these circumstances 
the plaintiffs suit is cognizable. The 
plaintiffs are original proprietors of the 
village. Asa matter of fact, the defendants 
have noconcern with the inheritance. The 
plea of the defendants that they purchased 
the village is worthless. They produce a 
sale-deed which is also worthless because 
they previously made no mention of the 
sale, nor is there any proof in respect 
thereof, nor yet as to their possession before 
Sambat, 1898. The plaintiffs were continu- 
ously in proprietary possession before the 
said Sambat. The opinion of Munshi Hukam 
Chand, Extra Assistant Commissioner, is 
that either Rs. 10 per cent. should be fixed 
for the plaintiffs as talugdari dues or the 
village held the parties property in equal 
half shares.” 


“It is, therefore, ordered that the cultivat- 
ed land of one-half of the village be con- 
sidered as the property of plaintiff No. 1 
and that of the other half as the property 
of the defendants. The objection raised by 
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plaintiff No. 2 as to two wells that they 
were separately sunk by the plaintiffs and 
that they should be given to them or to 
plaintiff No. 1 is worthless, because if the 
defendants had not made them abad, while 
they were in possession (of the village) they 
would have totally been ruined and useless. 
They are in working order. They should, 
therefore, remain the property of plaintiff 
No. 1 and the defendants in equal half 
shares. 


Again, the proceedings before the Court 
of the Settlement Officer (Ex. P-8) are in- 
structive: — 

“The plaintiff's ancestors again made the 
village abad after it had become desolate. 
They are, therefore, considered owners. 
Only the defendants’ possession, which is of 
20 years’ standing, is to be taken into con- 
sideration. But it is not worth consideration, 
because the plaintiffs, suit has been pend- 
ing since the beginning of the British rule. 
An appeal was filed therein in the Com- 
missioner’s Court which remanded the case 
to the District Court for further enquiry 
which was made in this case. Under these 
circumstances, the ejectment for 12 years 
during the British rule is not worth con- 
sideration, because if a complete enquiry 
had been made at that time, the plaintiffs 
would have got their right. The defend- 
ants’ possession is considered to have exist- 
ed since 8 years before the British rule. 
The Extra Assistant Commissioner has two 
proposals tome. Oneofthem is that the 
plaintifs should get Rs. 10 per cent. as 
talugdari dues. Under the above circum- 
sances I consider the plaintiff's right to be 
superior thinking that the defendants had 
been in actual possession since 8 years 
before the British rule. The other proposal 
of the ‘Extra Assistant Commissioner is 
that, in view of the fact that the defendants 
shared profit and loss, the village should 
be given to both the parties in equal half 
shares.” 


The final decision of the Settlement 
Officer concerning the half share settled with 
Mahmud's family is contained in Ex. D-39, 
as follows:— 

“The proprietors descended from Zulfikar 
Khan and Fateh Khan will collect the pro- 
duce of the entire land, cultivated by them 
and by the tenants distribute it among 
themselves according to the shares shown 
in the khewat papers, and pay ths Govern- 


` ment revenue according to ancestral shareg 
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in addition to Rs. 
cesses as under.” ' 

In their Lordships” judgment, the Settle- 
ment Officer having regard to the conflict- 
ing claims of the plaintiffs on one side and 


of the defendants on the other, made an. 


equitable division of the property betiveen 
the two sets of claimants. The plaintiffs 
(Ghazan's people) had the original title by 
long occupation ; the defendants had ousted 
them to a considerable ‘extent and had 
undertaken some liabilities in respect of 
the payment of revenue, etc. The Settle- 
ment Officer, therefore, came to the conclu- 
sion that it would be equitable to settle half 
of the lands with the descendants of Ghazan 
Khan who were the plaintiffs in the pro- 
ceedings, and give the other half to the 
descendants of Zulfikar Khan. Surag Salar 
was thus in no sense ancestral property—it 
had not been acquired by their ancestor 
Zulfikar or Mahmud Khan and handed 
. down to their successors. The settlement 
was effected in fact with Amir Khan and 
Baland Khan as representing the family of 
Zulfikar Khan and the title of proprietors 
was declared to be with them for the family. 
The direction contained in document D-39, 
page 180, shows the character of the settle- 
- ment with the defendants’ family. 
` Their Lordships are clearly of opinion 
that .the judgment of ‘the Subordinate 
Judge and of the learned Judges of the 
High Court with regard to Surag Salar is 
right. f 

As regards the custom in respect of 
which the two Courts in India have differed, 
their Lordships think the Subordinate 
Judge was in error in putting aside the 
large body of evidence on the plaintiff's 
side merely on the ground that specific 
instances had not been proved. They are 
of opinion that the learned Judges of the 
High Court are right in holding thata 
custom of the kind alleged in this case 
may be proved by general evidence as to 
its existence by members of the tribe or 
family who would naturally be cognizant of 
its existence and its exercise without con- 
troversy. 

There is a large body of oral evidence 
establishing the custom, wholly unrebutted 
by the defendants who have relied exclusive- 
ly on the Riwaj-i-am. The Judges of the 
High Court have commented on these docu- 
ments, and their: Lordships see no reason to 
differ from them. 

The Judges of the High Court have re- 
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ferred to the evidence of Sirdar Moham- 
med Hyat Khan, a distinguished officer of 
the Government, which if admissible, would 
be conclusive in the case; but it is urged 
by the appellants’ Counsel that it cannot 
be put in evidence as it is not in compli- 
ance with the requirements of the Indian 
Evidence Act I of 1872. Their Lordships 
are not prepared to say that in the circum- 
stances of the case it was erroneously ad- 
mitted but assuming itis inadmissible it 
(forms only one item in the mass of evidence 
on which the plaintiff relied and which 
has been thoroughly examined by the High 
Court. 

On the whole their Lordships are of 
opinion that this appeal should be dismiss- 
ed and they will humbly advise His 
Majesty accordingly. The appellants will 
pay to the respondent the costs. 

Z. K. Appeal dismissed. 

Solicitors for the Appellants :—Messrs. 
Ranken, Ford and Chester. 

Solicitors for the Respondent :—Messrs, 
Francis and Harker. 





. CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECREE No. 1905 
or 1922. 
June 26, 1925. 

Present :— Justice Sir Babington 
Newbould, Kr., and Mr. Justice Graham. 
JADUNATH GUHA RAY AND orazrs— 

APPELLANTS 
. | versus h . 
ABDUL HAJEE AND OTHERS— 
RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 67—Land- 
lord and tenant—Kabuliyat—Interest on arrears of 
rent, rate of —Penalty—Additional rent on excess area, 
assessment of. 

A stipulation in a kabuliyat providing for the 
payment of interest on arrears of rentatthe rate of 
75 per cent. per annum cannot be regarded as penal. 
[p. 460, col. 1.] . 

A landlord suing for arrears of rent on the basis of 
a kabuliyat executed before the passing of the Bengal 
Tenancy Act, is not entitled to recover interest on 
arrears at arate higher than that fixed by s. 67 of 
the Act. [p. 460, cols. 1 & 2.) 

Annada Charan Ray v. Girindra Kumar Banda- 
padhaya, 87 Ind. Cas. 178; 41 ©. L. J. 453; (1925) A. I. 
R. (C.) 722, followed. 

A kabuliyat provided for the payment of rent 
which was described as khajana at a certain sum per 
-annum and also for the payment of other sums on 
other accounts. All these sums together with the 
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rent were amalgamated into a total sum which was 
described as jama or malguzari. There was a 
stipulation in the kabuliyat that excess ront (khajana) 
would be payable for lands subsequently found to 
be culturable: 

Held, that the additional rent . payable for the 
excess assessable area must he calculated on the 
basis of the amount of the khajana mentioned in 
the kabuliyat andnot‘on the basis of the total rent 
mentioned therein. [p. 460, col. 2.] 

Appeal against a deeree of the District 
Judge, Noakhali, dated the 12th May 1922, 
-modifying that of the Munsif,.First Court, 
Lakshipore, dated the 27th May. 1920. 

Babus Jogesh Chandra Ray, Suresh Chan- 
dra Taluqdar and Mahendra ‘Kumar Ghose, 
for the Appellants. 

Mr, Bimala Charan Deb and Babu Tara- 
keswar Mitra, for the Respondents. 

JUDGMENT.--This appeal arises out 
of a suit for rentand also for a declaration 
that the plaintiffs are entitled to additional 
rent for additional area, Only two points 
have been urged in this appeal. The first 
is that the lower Courts were wrong in 
refusing the plaintiffs’ interest at the rate 
of 75 per cent. stipulated forin the kabuliyat. 
The second point is that the lower Appel- 
late Court is wrong in reducing the en- 
hancement of rent which had been grant- 
ed by the first Court. The kabuliyat in 
this case was executed in the year 1874 
before the passing of the Bengal Tenancy 

“Act. The lower Courts have held that 
the stipulation for interest ab that rate 
is penal and consequently instead of 
interest, allowed the plaintiffs’ damages at 
25 per cent. We are unable to agree with 
.the finding that the stipulation for payment 
of interst at that rate is penal. But we hold 
that the plaintiffs’ claim on this point failed 
on another ground. The kabultyat in this 
case appears to be in all its essential terms 
similar to the kabuliyat which was con- 
sidered in the case of Annada Charan Ray 
v. Girindra Kumar Bandopadhaya (1). In 
that case it was held that the stipulation 
for payment of interest at the rate of 75 
per cent, could not be taken to be penal. 
‘But though the ground of the decision of 
the Courts below was held to be unsustain- 
able that decision that the claim for interest 
could not be enforced, was upheld on a 
different ground. It was held there that 
as the Bengal Tenancy Act came into 
operation when the tenants did not 
acquire the rights of an occupancy raiyat 
the claim must be governed by the 

(1. 87 Ind. Cas. 178; 41 C. L. J. 453; (1925) ALR 

0.) 722. ° > a ia b ag 
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-provisions. of the Bengal ‘Tenancy 2Acé sand 


that under s. 67 of the ‘Bengal :Tenancy 


-Actthe plaintifiswere not entitléd:to recover 


more interest than-what was fixed by. that 


section. .We -can-see no-ground..on.which 


the facts of.the present case-can be dis- 
tinguished from the-facts of that-case sand 
following that decision ‘we-must:hold that 
the claim for interest at the. rate.of-75: per 
cent. per annum :on . the. arrears-of :rent 
cannot be enforced. 

As. regards the:second point urged;the 
kabuliyat: provides for : payment of: rent “at 
Rs. 37-15-0 .per annum. and for;payment 
of other sums on other . accounts. ..:These © 
are all amalgamated into .a ifixed jama 
of ‘Rs. 41-8-6. The. lower Appellate, Qourt 
reversing the decision of the:first- Couri 
on this point. calculated the additional rent 
payable for excess assessable area:on 
the basis. of a-rental of Rs. 37:15-0. .On 
consideration of the kabultyat we ‘think 
that the lower Appellate Court was.right. 
‘The word used for describing the rent sas 


_Rs.'87-15-0 is bhajana. .The wordrreferring 


to the total rent payable is used in -another 
place as jama and elswhere.as malguzari. 
Now in the condition to pay- exeess. rent 
for lands subsequently found -to be cultur- 
able the word used is khajana.and»we think 
that this indicates that the excess rent.was 
to be assessed oh the basis of.the khajana 
of Rs, 37-15-0 as found by the lower. Appèl- 
late Court. 

The appeal is dismissed with costs. 

The cross-objection taken. on behalf. of 
the respondents is not-pressed and is. dis-. 
missed. 

We make no.order-as to ‘costs in the 
cross-abjection. 
RK Appeal ‘dismissed. | 


MADRAS HIGH COURT. 
CIVIL MISCELLANEOUS APPEALNO,'156 oF 1924, 
January “8, 1925. 
Présent:—Mr. Justice Devadoss and 
Mr. Justice Wallace. 
PONNUSWAMI NAICK-BR—PETITIONER — 
APPELLANT 
versus 
T, P. L. S. SUBRAMANTA CHHTTIAR— 
‘ RESPONDENT. 
Insolvency— Oficial Receiver, position of -Unseer:red 


creditor, right of, to maintain application. 


The proper ; person to -take proceedings. under the 


g, 
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Tnsolvency-Act: on. behalf of the unsecured creditors 
is the Official Receiver or the. Special Receiver whoso- 
ever is appointed. The Receiver represents all the un- 
secured creditors and 'an unsecured creditor cannot 
move the Court in insolvency unless the Receiver has 
refused to act in the matter. 

Where.a Receiver applies to the Insolvency Court 
to stop, a sale of the insolvent’s property and the 
Court refuses the application, itis not competent to 
an- unsecured. creditor of the insolvent to maintain a 
fresh application for the same relief. 

Appeal against an order of the District 
Count, West Tanjore, dated the 2nd February 
1924; in I. A. No. 11 of 1924, in I. P. No. 54 
of 1920; . 

Mr: Watrap. Subrahmanya Iyer, for the 
Appellant. 

Mr. N. S. Srinivasa Iyer, for the Re- 
spondent. 

JUDGMENT.—The appellant is a 
creditor who consented to-the composition 
which, was accepted by the Court. He has 
no-right to object to the sale of the charged. 
property by the District Munsif’s Court. 
The. proper person to take proceedings 
under the Insolvency Act is the Official 


Receiver or .the Special Receiver whoso- - 


ever is appointed. In this case the 
Special Receiver did apply to the Dis- 
trict Court to stop the sale and his 
application was refused ‘by the District 
Court. The appellant who is a creditor 
now applies in the District Court for the 
same relief which was denied to the Special 
Receiver. The Special Receiver represented 
all the unsecured creditors in previous 


. proceedings andthe order against him is 


binding on all the unsecured creditors. The 
respondent is a secured creditor and an 
unsecured: ‘creditor cannot move the Court 
in insolvency.unless..the Official Receiver 
or Special Receiver has -refused to act in 
the matter. Here he has acted and failed. 


The appellant is not competent to main- ` 


tain.:this appeal.. Theorder of the. learned 
District Judge is right. The appealis dis- 
missed’ with costs. 

V. N. Ve 


Z. K. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 519 
oF 1925. 

| June 25, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice B., B. Ghose. 
Mir AZIZAR RAHAMAN alias 
Syed AZIZAR RAHAMAN—DEFENRANT 
—APPELLANT 


versus 
RAM CHANDRA PODDAR AND OTHERS—- 
PLAINTIFFS—RESPONDENTS. 

Limitation Act (LX of 1908), s. 19-—Acknowledymeni, 
whether must be addressed to creditor— Mortgage - 
Recital in sale-deed that mortgage subsists, effect of. 

An acknowledgment of liability under s. 19 of the 
Limitation Act need not be addressed to the creditor 
or to any one representing him. [p. 462, col. 2! 

Imam Ali v. Baij Nath Ram Sahu, 33 C. 613; 10 C. 
W. N. 551; 30. L. J. 576, dissented from. 

Mylapore Iyasawmy Yapoory Moodaliar v, Veo Kay, 
14 I. A. 168; 14 C. 801; 11 Ind. Jur. 397; 5 Sar. P. C. 
J.. 50; 7 Ind. Dec. (x. s.) 531 (P. C.), referred to. 

Maniram Seth v. Seth Rupehand, 33 C. 1047 at p. 
1058; 4 C. L. J. 94; 8 Bom. L. R. 501; 10 C. W. N. 874; 
1M. L. T. 199; 3 A. D. J. 525: 16 M. L. J. 300; 2 N. L. 
R. 130; 33 I. A. 165 (P. C.), followed, 

A recital in a sale-deed that there is a mortgage 
subsisting on some of the properties comprised in the 
deed amounts to an acknowledgment of the mortgage 


` within the meaning of s. 19 of the Limitation Act. 


[idid.] 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, Barisal, dated 
the 6th July 1922, modifying that of the 
Munsif, Second Court, Barisal, dated the 
30th July 1921. 

Mr. Heramba Chandra Guha (with him 
Babu Jnan Chandra Roy for Babu Mukundu 
Lal Roy Choudhuri), for the Appellant. 

Babu Surendra Nath Das Gupta, for the 
Respondent. 

JUDGMENT .—This is an appeal by 
defendant No. 7 in a mortgage suit. The 
mortgage is dated the 25th February 1911 
and is executed by defendant No. 1 in 
favour of the plaintiff. The last due date 
for payment under the mortgage was the 
13th April 1908. On the 26th January, 1919, 
the martgagor executed in favour of de- 
fendants Nos. 2 to 15a kobala in respect of 
some of the mortgaged properties which 
refers to the mortgage as still subsisting. 
The suit was commenced on the 12th 
April, 1920 and was brought against the 
mortgagor alone. Subsequenty, on the 22nd 
November, 1920 defendants Nos. 2 to 15 
were added-as parties and it is contended 
by one of them—defendant No.7 who is the 
appellant before us, that the claim is bar- 
red by limitation. The only question that 
really arises is whether the statement con- 
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` 1919 has the effect of an acknowledgment 
so asto create anew period of limitation 
as from the 26th January 1919. 

It is argued before us‘on behalf of the 
appellant that this does not amount to an 
acknowledgment because it is not address- 
ed to the mortgagee and reliance is placed 
by the appellant on the case of Imam Alt 
v. Baij Nath Ram Sahu (1). There, a Divi- 
sioun Bench of this Court decided that an 
acknowledgment of a debt to be operative 
under s. 19 of the Limitation Act must be 
addressed or communicated to the creditor 
or tosomeone -on his behalf and in the 
judgment of the Court reliance is placed 
on a decision of the Judicial Committee in 
Mylapore Iyaswamy Yapoory Mudaliar v. 
Yeo Kay (2) which, itis said, is an authority 
for the proposition that an acknowledg- 
ment within the meaning of s.19 of the 
Limitation Act must be addressed to the 
creditor. On examination, of the report 
in 14 Indian Appeal we do not think that 
the passage relied on can be taken as an 
authority forthe proposition for which it 
is cited and reference to a later decision 
of the Judicial Committee, viz., to the case 
of Maniram Seth v. Seth Rupchand (3) shows 
that it has there been expressly laid down 
by the Judicial Committee that having 
regard to the “explanation” given ins. 19 
an acknowledgment „under s. 19 need not 
necessarily be addressed to the person 
entitled, that is, to the creditor. In that 
case, there had been dealings between one. 
Motiram andSeth Rupchand. After Moti- 
ram's death an application was made 
by Seth Rupchand and others for Probate 
of the Will of Motiram. Seth Rupchand ap- 
plying for Probate stated that there had been 
open and current accounts for the last five 
years between him and Motiram, and stated 
that the alleged indebtedness, that is to 
say any indebtedness that might be found 
on taking accounts did not affect his right 
to apply for Probate. This was not an 
acknowledgment addressed to the creditor 
but merely a statement of liability for an 
indebtedness which might be ascertained. 
But although it was not addressed to the 
creditor or any representative of his it 


(1) 33 C. 613; 10 ©. W. N. 551; 3 C. L. J. 576. - 

(2) 14 I. A. 168; 14 C. 801; 11 Ind. Jur. 397; 5 Sar, P. 
C. J. 50; 7 Ind. Dec. (x. s.) 531 (P. C.). 

(3) 33 C. 1047 at p. 1058; 40. L. J. 94; 8 Bom. L. R. 
501; 10 ©. W. N. 874; 1 M. L. T. 199; 3 A. L. J. 525; 
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was taken as a sufficient acknowledgnient. 
under s. 19 of the Limitation Act. Clearly, 
therefore, this case is an authority for the 
proposition that the acknowledgment need 
not be addressed to the creditor or to any 
one representing him. It seems to me that 
the decision relied on by the appellant in 
the case reported as Imam Ali v. Baij Nath 
Ram Sahu (1) to. which I have referred, 
cannot be taken to be good law in view of 
the statement contained in the judgment 
of Maniram Seth v. Seth Rupchand (3) to 
which I have also referred. Consequently, 
we think that the Court below rightly 
held that the statement in the kobala of 
the 26th January 1919 amounted to an 
acknowledgment under s. 19 of the Limita- 
tion Act and that a fresh period of limita- 
tion ran from that date with the result 
that the suit was not barred by limitation. 

-In this view, the appeal fails and is dis- 
missed with costs. 


Z. X. Appeal dismissed. 


A 


MADRAS HIGH COURT. 
Civin MISCELLANEOUS APPEAL No. 69 or 1924, 
February 10, 1925. 

Present :—Mr. Justice Venkatasubba Rao 

and Mr. Justice Madhavan Nair. 
SESHAMMAL AND OTHERS—DEFENDANTS 
Nos. 1 to 3 —APPELLANTS 


versus. 
KUPPANAIYYANGAR AND ANOTHER 


— PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 101, 
0. XLI, r. 25—Remand, order of—Appeal—Grounds 
of attack—Evidence Act (I of 1872), ss. 50, 65—- 
Relationship, proof of--Family conduct—Repute, evi- 
dence of, whether admissible—Secondary evidence 
Pedigree, proof of. 

On an appeal to the High Court from an order of 
remand by the first Appellate Court, the only grounds 
available to the appellant to attack the judgment are 
those which would be available to him in second 
appeal. [p. 463, col 1.] 

Venganayyan v. Ramasami Ayyar, 19 M. 422; 4 M. 
L. J. 263; 6 Ind. Dec. (N. s.) 1000 and Joseph Armugam 
Pillai v. Muruga Pillai, 3 Ind. Cas. 283; 6 M. L. T. 
198, followed. 

A statement by a person that he derived his 
information about the relationship existing between 
certain persons from a pedigree prepared by his 
father is inadmissible in „evidence without the 
pedigree being produced ora foundation being laid 
for admitting secondary evidence of the contents of 
the pedigree. [p. 464, col. 2] 

Section 50 of the Evidence Act enacts a rule differ- - 
ent from that prevailing in England. According to 


pol I. O. 1926) 


English Law“ ‘general reputation is admissible to 
establish relationship". But s.50 of the Evidence 
Act is limited to opinion as expressed by conduct, and 
there is no: other provision in the Act under which 
‘evidence of general repute would be receivable in 
evidence to prove relationship. [p. 464, col. 1.] 

Mi Me v. Mi Shive Ma, 14 Ind. Cas. 415; 39 Ü. 492 at 

- p. 503; 11 M. L. T. 169; (1912) M. W. N. 201; 15 0. L. J. 

276; 9'A. L. J. 276 14 Bom. L. R. 204; 22 M. L. J. 360; 16 
O. W, N. 529; 5 Bur. L. T. 65; U. B. 'R. (1912) I, 111; 39 
I. A. 57 (P. 0), relied on. ` 

Appeal against an'order of the Court 
of the Subordinate Judge, Vellore, in A. S. 
No. 119 of 1922, District Court, North Arcot, 
in A. S. No. 39 of 1923, dated the 26th July 
1923. preferred against the decree of the 
Court of the District Munsif, Ranipet, in 
O. S5. No. 699 of 1919. 


Mr. C. Padmanabha Iyengar, for the Ap- 
pellants. 

Mr. K. N. Rajagopala Sastri, 
Respondents. 

JUDGMENT.—The learned Subordi- 
nate Judge has reversed the decision of the 
District Munsif on the first issue. The 
District Munsif has found that the plaint- 
iffs have not proved the relationship set 
up by them. The Subordinate Judge has 
found that the plaintiffs are the reversionary 
heirs of the deceased Krishnamachariar and 
has remanded the suif for trial of the other 
issues. 
form of a civil miscellaneous appeal (ap- 
peal against an order of remand) the Sub- 
ordinate Judge isa final Judge of fact and 
the only grounds available to the appellant 
to attack the judgment are those which 
would be available to him in second appeal: 
see Venganayyan v. Ramaswami Ayyan (1) 
and Joseph Armugam Pillai v. Muruga Pillar 
(2). The question, therefore, is, is the judg- 
ment of the Subordinate J udge one with 
which we can interfere in second appeal ? 
The argument on behalf of the appellant is 
. mainly that there is no evidence in support 
-of the finding. After carefully going 
through the judgment and the material on 
which that judgment is based, we agree 
with the appellant's contention, 

The learned Subordinate Judge purports 
to act, firstly, on the oral evidence of three 
-witnesses examined for the plaintiffs. 
Plaintiff's witness No. 1 says thus :—“I do 
not know my grandfather or his brothers 


for the 


’ personally. My father had prepared a 
genealogy for the relationship. I took 
information from it”. The pedigree 


tone 19M. 422; 4M.L. J. 263; 6Ind. Dec. (N. 8.) 
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prepared by this witness’ father would 
certainly be a statement admissible in 
evidence under s. 32, cl. (5) or el. (6) but, 
unfortunately, this has not been produced. 
No reason has been given for admit- 
ting secondary evidence of this document. 
Plaintiffs witness No. 1 says nothing 
further on this subject. The learned 
Subordinate Judge observes that P. W. 
No. 1 was not cross-examined with refer- 
ence to his omission,-to produce this 
pedigree. It is scarcely necessary to say 
that the plaintiffs who endeavoured to 
make out that they were the reversion- 
ary heirs were bound to produce this pedig- 
ree, because according to the evidence of 
P. W. No.1 that is the foundation of their 
case. Without the original of that pedigree, 
P. W. No. I's evidence amounts to ab- 
solutely nothing. It is unnecessary to 
examine in detail the evidence of thesecond 
witness for the plaintiff. All that he says 
is this “Plaintiff's grandfather Krishnama 
Chari told me that he had three brothers 
when I was learning Veda at Punnai.” Who 
are these three brothers? That is not ex- 
plained, And what is the connection be- 
tween Krishnamachariar and Kuppan 
Iyengar? This is also not explained. His 
evidence, therefore, is of no use to the 
plaintiffs. Plaintiffs witnsss No. 3 is a 
Naicken, whereas the parties to the suit 
are Vaishnava Brahmins. All that he says 
in -his evidence is: People say that 
plaintiffs are lst defendant's dayadis”. 
The learned Subordinate Judge is of 
the opinion that this is admissible but 
he seems to overlook the provisions 
of s. 50 of the Indian Evidence Act. 
“Family conduct” to use a compendious 
expression, is admissible to prove re- 
lationship. But there is no evidence of 
family conduct here at all. The illustra- 
tions to the section make the point very 
clear. Illustration A runs thus :— 

The question is, whether 4 and B were 
married. 

The fact that they were usually received 
and treated by their friends as husband 
and wife, is relevant. There is a casual 
observation in the judgment of their Lord- 
ships ofthe Privy Council in Mi Me v. 
Mi Shive Ma (3): “In the absence of direct 


(3) 14 Ind. Cas, 475; 39 C. 492 at P; 503: 11 M. L. T. 
169; (1912) M. W. N. 201; 15 ©. L.J. 276; 9A. L. J 
276; 14 Bom. LI R. 204; 22 M. L. J. 360; 16C. W, N 
a= L. T. 65; U. B. R. (1919) I, 111; 39 L A. 57 
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proof consent may beinferred from the con- 
duct of the parties orestablished by reputa- 
tion”. Buta perusal of the judgment will 
show that the evidence which was accepted 
by the Privy Council was evidence of family 
conduct, As Messrs. AmirAli and Woodroffe 
point out in their book.on Evidence. Sec- 
tion 50 enacts a rule different from the law 
in England. According.to English Law he 
says “General :reputation is admissible to 
establish. the fact of parties being. married. 
Accordingly, general evidence of reputa- 
tion inthe neighbourhood, even when unsup- 
ported by facts, or when partially contradicted 
by, evidence of a contrary repute, has been 
held receivable in proof of marriage. The 
present: section is limited to opinion as ex- 
pressed by conduct, and there appears to 
be no other provision: in the Act under 
-which such-evidence of general reputation 
would be receivable”. We cannot construe 
the judgment of their Lordships of the 
Judicial Committee as laying down a rule 
of law completely at variance with the clear 
rule of the Indian Evidence Act. 

This then is all the oral-evidence in sup- 
port of the pedigree put forward by the 
plaintiffs. It is noticeable that the Ist plaint- 
iff has-not chosen to go into the box to sup- 
port the case set up. 

Turning now to the documentary evidence 
we have first Ex.-D. This is a previous 
statement made by the lst defendant in 
this case. She: deposed in O. S5. No. 824 
of 1918; “Janaki Ammal is the wife of my 
senior father-in-law”, This is evidence of 
the fact that lst defendant’s father-in-law 
had an.elder brother whose wife was Janaki 
Ammal. This proves nothing more. Whe- 
ther Janaki Ammal is the wife of Ilayalwar 
brother of Krishanamchariar or whether 
she is not, on this point, no light is thrown 
by this deposition. Then, the plaintiffs 
strongly rely upon Ex.-B, That purports to 
bea sale-deed by Janaki Ammal in favour 
of Vijaraghava Iyengar the father of the 
plaintiffs. It contains the following state- 
ment :—“Deed of sale in favour of Vija- 
raghavachariar. son of Krishnamachariar by 
Janaki Ammal wife of Krishnamachariar’s 
younger brother Ilayalwar”. There is no 
evidence worth the name to establish the 
jdentity of Janaki Ammal of this document 
with Janaki Ammal referred to in the de- 
position of ‘the Ist defendant. Granting, 
however, that the evidence is sufficient for 
this purpose; what dowe have? Exhibit B 
is an unregistered sale-deed. No doubt it 
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comes from the custody of the plaintiffs.” 
It is more than 30 years old, but is it really 
necessary that the presumption under s, 90 
should-bedrawn.in favour ofits genuineness ? 
The Court is permitted to presume that an: 
ancient document produced from proper 
custody is: genuine. But the circumstances 
of the case do not justify. such a presump- 
tion being made. The District Munsif re- 
fused to make that ‘presumption. The'docu- 
ment is attested by two persons. We have 
been told -nothing as to whether these per- 
sons are alive or they are dead. Thedocu- 
ment refers to a usufructuary mortgage and. 
akychit and they have not been produced. 
In these circumstances, it is extremely 
difficult to hold that Ex. B is genuine, As 
regards the kychit, we may observe that 
the District Munsif says in his judgment 
that the plaintiffs had “kept back” the 
kychit. The learned Subordinate Judge 
points out that the kychit was filed ‘but 
was not exhibited at the trial and was later 
taken back by the parties. An application 
was made to the Sub-Judge to make it 
evidence in the appeal but he refused to 
allow that. 

We were pressed in the -course of the 
argument that we ought to receive this 
document in evidence. Inthe first place 


‘there is no application before us to receive 


additional evidence and, secondly, even the 
document is not before this Court. It is 
after all an unregistered cadjan document. 
The suggestion now made is, that the kychit 
would conclusively have proved the plaint- 
iff's pedigree. If ‘that beso, why was it 
not filéd in evidence? As we have said, 
in'the lower Court’ an attempt was made 
but unsuccessfully to obtain permission to 
file this document. We cannot in these 
circumstances comply with the request that 
we should permit the kychit to be received 
in evidence. 

There remains only one other matter 
anditisthis. Itis said that some of the 
properties which were at one time in the 
possession of Krishnamachari are later 
in the possession of Kuppanna Iyengar the 
propositus. It is true that distribution and 
devolution of family property is often very 
valuable evidence of “family conduct’ 
under s. 50. But, in this case, the material 
is wanting from which any inference in 
favour ofthe plaintiffs can be drawn, It is 
possible that Kuppanna Iyengar purchased, 
as any stranger miglit have done, the pro- 
perty which was once in the: possession of 


tot 1. 0. 1985] 
Krishnamachari. It is for the plaintiffs to 
make out that there was devolution of pro- 
perty which would support their case. The 
statement of the learned Judge that the 
natural inference is that there was a family 
partition is not borne out by any evidence. 
_ For these reasons we are constrained to 
interfere with what is apparently a finding 
of fact and we reverse the decision of the 
Subordinate Judge and allow this appeal 
with costs. The result is that the suit is 
dismissed with costs throughout. 

V. N. V. 


Z. K. Suit dismissed. 


LAHORE HIGH COURT. 
First CivIL APPEAL No. 1256 oF 1921. 
E April 7, 1924. 
Present:—Mr. Justice Martineau 
and Mr. Justice Moti Sagar. 
Musammat SHAM DEVI—DegrenpantT— 
APPELLANT | 
versus 
RAM NATH—PLAINTIFF—RESPONDENT. 


Hindu Law—Religious endowment—Succession— 
Nomination of successor—Shebait, power of. 
In the absence of any terms regulating succession in 


the trust deed, if any, or the usage of the institution, ` 


the management of a Hindu religious endowment 
passes by ordinary rules of inheritance, unless such 
devolution is opposed to the purpose of the trust, and 
the shebait or manager is incompetent to nominate a 
successor by Will. [p. 466, col. 2.] 

Rajeshwar Mullick v. Gopeshwar Mullick, 35 O. 
236; 12 O. W. N. 323; 7 ©. L. J. 315, Goswami Puran 
Lalji v. Ras Behari Lal, 67 Ind. Cas. 328; 44 A. 590; 
20 A. L. J. 527; 4 U. P. L. R. (A.) 119; (1922) A. I. R. 
(A.) 285, followed. : 

Mancharam v. Pranshanker, 6 B. 298; 6 Ind. Jur. 
426; 3 Ind. Dee. (x. s.) 655, distinguished. 

First appeal from a decree of the Sub- 
ordinate Judge, First Class, Lahore, dated 
the 9th May 1921. 


Lalas Jagan Nath Aggarwal and Jagan 
Nath Bhandari, for the Appellant. 

Pandit Sheo Narain, R. B., and Mr. 
Kanwar Narain, for the Respondent. 

JUDGMENT.—TLhis.is,an appeal from 
a decision of Pandit Omkar Nath Zutshi, 
Subordinate Judge of Lahore, dated the 
29th May 1921, awarding plaintiffa decree 
for possession of certain houses and shops 
in the city of Lahore. The property is admit- 
tedly debutter and belonged originally to 
one Radha Kishan who dedicated it to 
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religious purposes by a deed of endowment 
dated the Loth Phagan, Sambat 1899 (corres- 
ponding to 24th February 1843). One 
Behari Lal was appointed manager of the 
endowed property, and he was succeeded 
in the management thereof by his son 
Balak Ram. Balak Ram has now died and 
the plaintiff Ram Nath, who claims to be 
his adopted son, has brought this suit for 
possession, alleging that as an adopted son 
he isalso entitled to succeed to the man- 
agement by the ordinary rule of inheritance. 
The defendant Musammat Sham Devi 
professes to be the widow of the deceased 
and claims to be in possession under a 
Will alleged to have been executed in her 
favour on the 16th April 1917. The valid- 
ity and due execution of the Will are denied 
by the plaintiff and itis also denied that 
the defendant was lawfully married to the 
plaintiff's adopted father Balak Ram. A 
further contention is raised to the effect 
that, even if the Will was duly executed, 
the deceased under the law had no power 
to make a testamentary disposition ofthe 
management of the endowed property and 
that the Will was, therefore, wholly inopera- 
tive. The only relevant issues in the case 
with which we are now concerned are the 
following:— 

(1) Was plaintiff validly adopted by 
the deceased Balak Ram ? 

(2) Did Balak Ram makea valid Will 
ins favour of the defendant and did he 
possess any power under law to make 
such a Will? 

(3) Was defendant lawfully married to 
Balak Ram and was she entitled to succeed 
to the management of the endowed proper- 
ty independently of thé Will? . 

The Subordinate Judge found in favour 


.of the plaintiff on all these issues and 


decreed the suit. 

It is clearly proved by the evidence that 
the plaintiff had been validly adopted by 
the deceased Balak Ram, and in fact the 
finding of the learned Judge of the Court 
below on this point has not been seriously 
contested by the defendant in this appeal, 
The adoption is supported not only by 
the oral testimony of the witnesses pro- 
duced. on behalf of the plaintiff but also 
by the admissions made from time to time 
by the deceased Balak Ram himself. We 
must accordingly hold that the adoption 
has been fully established and that there 
is no force in. the first two grounds of 
appeal. 
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The question rélating to the due execu- 
tion ofthe Will also does not admit of 
any doubt whatever. The execution is 
proved by large number of witnesses whom 
there is no reason to disbelieve, and there 
can beno doubt that the deceased was in a 
free. disposing state of mind when the 
document is alleged to have been execut- 
ed. The finding of thelearned Subordinate 
Judge on this pointis that the Will was 
executed under. undue influence and that 
the defendant was exercising dominating 
influence over Balak Ram’s mind which 
prevented his bringing an unbiassed and 
free mind to the disposal of his property. 
This finding, in our opinion, is wholly un- 
supported by any evidence and cannot, 
therefore, be accepted. The onus of prov- 
ing undue influence was clearly upon the 
plaintiff and he has wholly failed to dis- 
charge it. We must, therefore, hold that 
due execution of the Will has been clearly 
proved and that the Will is not bad by 
reason of any undue influence having been 
exercised over the deceased. 

The next question for consideration is 
whether the defendant was lawfully married 
to the deceased, Tne decision of this ques- 
tion appears to us to be wholly unnecessary 
as, in our opinion, the decision of the case 
turns really upon the determination of the 
question as to whether in law the deceased 
had or had not the power to make a testa- 
mentary disposition of the management of 
the endowed property. ; 

It ig contended by Mr. Jagan Nath for 
the appellant that the onus of proving that 
the plaintiff as an adopted son was entitled 
to succeed to the management to the exclu- 
sion of defendant was upon the formerand 
that he had wholly failed to discharge it. 


“He further argues that in the absence of. 


any provision in the deed of endowment as 
to the succession, and in the absence of 
any evidence on the record of any custom 
or usage in this institution regulating the 
devolution of the office of shebaii, the 
defendant was entitled to remain in pos- 
session, and that the plaintifi's suit should 
-have been dismissed. Pandit Sheo Narain, 
on the other hand, contends that the onus 
was upon the defendant and that as she 
had produced no evidence in support of 
‘any custom regulating the mode ot succes- 
gion: the plaintiffs suit has been rightly 
decreed: We have carefully considered 
;this matter and have consulted the various 
authorities cited by the learned Counsel 
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in support of their respective contentions 
and theconclusion which we have arrived 
at is that the plaintiti's contention is right 
and thatthe defendants appeal must fail. 
The rule of law relating to the devolution 
of trusts in such’ cases is thus stated by 
Mayne in para, 439 of his well-known 
treatise of Hindu Law and Usage:— 

“The devolution of the trust, upon the 
death or default of each trustee, depends 
upon the terms upon which it was created, 
or the usage of each particular institution, 
where no express trust-deed exists. Where 
nothing issaid in the grant as to the suc- 
cession, the right of management passes by 
inheritance to the natural heirs of donee, 
according to the rule that a grant without 
words of limitation conveys an estate of 
inheritance unless such devolution is incon- 
sistent with, or opposed to, the purpose 
the founder had in view in creating the 
trust.” 

This rule is in complete harmony with 
the principles of equity, justice and good 
conscience and appears to us to be the 
correct rule which ought to be followed in 
cases of the present nature. The rule is 
not unsupported by authority. In the case 
of Rajeshwar Mullick v. Gopeshwar Mullick 
(1) it was ruled that shebait is a 
manager or quasi trustee for the benefit 
of the idol and has, therefore, no power to 
alienate the hereditary office of shebait- 
ship by Will. The High Court of Allah- 
abad has taken much the same view as the 
Calcutta High Court: Goswami Puran Lalji 
v. Ras Behari Lal (2), The case of Man- 
charam v. Pranshankar (8), on which reli- 


ance has been placed by the learned Vakil- 


for the appellant, is clearly distinguishable. 
It has not been shown in the present case 
that the devolution of trust according to 
the ordinary rules of inheritance is ineon- 
sistent with, or opposed to, the purpose the 
founder had in view in creating the trust 
or that a different custom or usage pre- 
vailed in this institution. Indeed it is 
admitted that on the death of Behari Lal, 
the first incumbent, his son, Balak Ram, 
succeeded tothe management of the trust. 
it would thus appear that the ordinary 
rule of inheritance prevailed in this insti- 
tution, it having been recognised without 
any challenge or objection for avery long 


(1) 35 O. 226; 12 O. W. N. 323; 70. L. J; 315. 

(2) 67 Ind. Cas. 328; 44 A, 590; 20 A. L. J. 527; 4 U, 
P. L. R. (A.) 119; (1922) A. I. R. A) 285. 

(3) 6 B. 298; 6 Ind, Jy. 426; 3 Ind, Dec, (x. 8.) 655 
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period. We,-therefore, agree with the learn- 
ed Subordinate Judge in holding that: 
Balak Ram was incompetent to nominate 
a successor by Will tothe managership 
of the property in suit, and that the docu-' 
ment relied on by the defendant, even if 
she was lawfully married to the deceased 
was invalid. 

‘The.result is that the appeal fails and 
is dismissed with costs. 

N. H. Appeal dismissed. 
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- SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS APPEAL Nos, 36, 38 AND 43 
oF 1925. 

i August 31, 1925. 
Present :—Mr. DeSouza, A. J. C., and 
i Mr. Tyabji, A. J. O. 
Ix No. 36 or 1925. 
SALIGRAM —APPELLANT 
ersus 


v 
OFFICIAL RECKIVER—Respvonpsnrt. 


Provincial Insolvency Act (V of 1920), ss. 27, 43— 


Civil Procedure Code (Act V of 1908), s. 148—Adjudi- 
cation—Failure of debtor to apply for discharge within 
time fixed—Adjudication, whether must be-annulled— 
Extension of time. . 

Per Tyabji, A. J. C.—Although the language of s. 43 
(a) of the Provincial Insolvency Act is mandatory 
that if a debtor fails to apply for an order of dis- 
charge within the period specified by the Court in its 
order of adjudication the adjudication shall be annull- 
ed, the Court has, under s. 27 (2) of the Act, power to 
extend the period within which the debtor must apply 
for his discharge, even after the original period fixed 
for. the purpose has expired, with a view to enable the 
insolvency proceedings to be carried through to com- 
pletion. [p. 469, col, 2; p. 470, col. 1.) 

Per DeSouza, A. J. C.—The words “shall . be 
annulled” in s. 43 (a) of the Provincial Insolvency Act 
are directory and discretionary and not mandatory or 
peremptory and it is, therefore, within the discretion 
of the Court in the circumstances of a particular case, 
where the debtor has failed to apply for his discharge 
within the time originally fixed, whether to annul 
the ‘adjudication or to extend the time within which 
the debtor must apply for his discharge. [p. 470, col. 


. 2. . 

i: C. M. Lobo, Dipchand Chandu- 
mal and. Sri Kishindas H. Lulla, for the 
Appellants. í 

Messrs. Kimatrai Bhojraj and Tahilram 
Maniram, for Opposing Creditor, 

_ Mr. Tolasing K. Advani, for the Opponent, 


l . JUDGMENT. 

Tyabji, A. J. C.—These are appeals 
from an order refusing an application 
under s. 43 of the Provincial Insolvency 
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Act praying that the adjudication order 
against the insolvent should be anrulled.> 
The original petition for adjudication as an- 
insolvent was presented to the Court in 
its insolvency jurisdiction as long ago as 
13th March 1918. An order of adjudica- 
tion was thereupon made but not till the 
15th November 1920. 

In accordance with s. 27 (1) it was specifi- 
ed in the order of adjudication that the debt- 
or should apply for his discharge within 2 
years of the order. i.e. on 15th November 
1922. The debtor did not apply for his 
discharge, as he was bound to do under s. 
41 of the Provincial Insolvency Act, which 
provides that the debtor shall within the 
period specified by the Court apply to the 
Court for an order of discharge. 

On 22nd April 1925 one Saligram claim- 
ing to be acreditor of the insolvents, made 
the above-mentioned application for annul- 
ment of the adjudication order, purporting 
to be so under ss. 35 and 43 of the Provincial 
Insolvency Act of 192u or s. 42 of Act HI of 
1907, The learned Judicial Commissioner 
in the exercise of his insolvency jurisdic- 
tion refused to annul the adjudication order 
with the following remarks :— 

“As regards the annulment application 
I do not regard it as incumbent upon me 
to annul the adjudication even assuming 
that the insolvency is one to which the 
provisions of Act V of 1920 apply. Nothing 
can be received by the creditors except in 
insolvency and the object of the application 
is to defeat the body of creditors to the 
benefit of the insolvent and his friends. 
No doubt he is strictly bound to make his 
application within the fixed time. No 
doubt the Act goes on to say that the Court 
when asked shall annul it. But it is not 
intended by the Legislature that persons 
who have misbehaved should be allowed 
to profit by their own misdeeds. It is clear 
to me that if this adjudication is now 
annulled it might work considerable benefit 
to the insolvent and possibly the opposing 
creditor Saligram but would work consider- 
able loss to the other creditors. And I 
think, therefore, it would be very improper 
for this Court to annul the adjudication on 
the grounds stated. The question as to 
failure to act under the Act if Act V of 1920 
applied may be decided later. But I do 
not propose myself to use my powers to 
benefit the insolvent for conduct which 
rather calls for punishment”. 

The applying creditor as well as some 
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other creditors have appealed. The insol- 
veut himself has appeared before us through 
Counsel and we have heard arguments on 
his behalf that the adjudication order ought 
to have been and ought now to be annulled. 
< The argument before us has been in the 
main that the learned Judicial Commissioner 
‘ kad no discretion in the matter, and that 
the provisions of s. 43, Provincial Insolvency. 
Act, being imperative, an annullment order 
should have been made as a matter of 
course., 

. The provisions of s. 43 are in the nature 
of a penalty upon the insolvenet for failure 
to apply for his discharge. Yet it is the 
insolvent and a minority of the creditors 
that desire to invoke the penalty upon the 
insolvent, and the insolvent does so, not in 
aspirit of penitence, but because he says 
that the interests of the creditors, in the first 
instance, and ultimately his own will be 
best served in this manner. The Official 
Receiver with the concurrence of a 
majority of the creditors, on the other 
hand, opposes this application: not in 
a.spivit of forgiveness, but because 
they fear the insolvent even if he ap- 
appears in a penitential garb, and consider 
that their interests will be best served if 
they. can have the facilities of the Insol-. 
vency Act’ for the purposeiof getting or 
retaining possession of the insolvents’- 
assets; of proving their claims, of setting 
aside, some of his dealings, ox attempts at 
dealings with his property, which they, 
say are fraudulent, and ultimately of hav- 
ing the assets equitably distributed amongst 
themselves, 

In. these cireumstances we have scrutiniz- 
ed, with some care some of the proceedings, 
during the 7} years that have elapsed 
since the first attempt was made to bring 
the debtor to the Insolvency Court. In 
the result we have. no doubt left in our 
minds that the creditors who support the 
Official Receiver: have a sufficiently clear 
and correct conception of what isto their 
interest and that if these interests are to 
be served it would be disastrous to annul 
the adjudication order. The-learned Judi- 
cial Commissioner had arrived at the. same 
conclusion. 

The question then arises whether s, 43 
leaves any discretion in the Court: whether 
it empowers. us. to act otherwise. than by 
annulling the adjudication order. 

. The operative part of.s. 43 (1) with 
which we are concerned is that the order of 
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adjudication shall be annulled., It was elabo- 
rately argued and authorities cited to show 
that these words mean that the Court may 
annul theorder. ‘Speaking for myself, I 
think the words are quite plain, and that 
their interpretation neither needs, nor 
gains by, the citation of authorities. Iam 
unable to interpret these as meaning other- 
wise than that the adjudication shall be 
annulled. No paraphrase of these words 
can, it seems to me; explain them, or make 
their meaning clearer. The fact that in 
the corresponding S. 4] of the Provincial 
Insolvency Act the words are may annul is 
not unimportant. 

While Iam opposed to interpreting this 
clause of s. 43 (a) otherwise. than in its 
natural grammatical sense, I'am equally 
opposed to ignoring the rest of the sub- 
section which lays down the condition pre- 
cedent when the operative words above re- 

~ferred to are to come into force. 

The conditions consist of two alterna- 
tives :— 

(1) The first is:—“if the debtor does not 
appear on the date fixed for hearing of his 
application for discharge or on such sub- 
sequent day as the Court may direct,” This 
evidently has reference tothe day fixed 

_ by the Court under s. 41 for the hearing 
of the application for an-order of discharge. 
(2) The second alternative is- "if the debtor 
does notapply for an order of discharge 
within the period, specified by the Court.” 
This, no doubt, refers to s. 27 (1), which 
requires that the Court shall specify: in the 
order of adjudication the period within 
which the debtor shall apply for his dis- 
charge. 

- The duration of this period must obvious- 
ly be so fixed as to permit the necessary 
proceedings in insolvency being carried 
through on the insolvent’s application for 
being discharged which s. 41 requires him 
to make, thé Court may refuse todo so 
except onterms. The original period dur- ' 
ing which the application may be made may. 
also be extended under s. 27 (2) if sufficient 
cause is shown. ak 

From the facts that have been stated it 
is clear that the time at-which the question 
whether the insolvency should be discharg- 
ed: (if at all), and on what terms, has not 
arrived, in the present case, as the proceed- 
ings thatought to be completed within the 
period referred to in s. 27 have not been, 
completed. The insolvent is,no doubt, in. 
our opinion, responsible for the state of 
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affairs but he nevertheless, more mindful 
of the duty imposed’ on the Court under 
s. 43 than of thatimposed on himself under 
8. 41, ‘contends that the Court is bound to 
annul the adjudication order, The Official 
Receiver; on the other hand, places before 
us the obvious suggestion that the insol- 
veney proteedings instead of being annul- 


. led ought to have. their period extended, 


and applies for extension of the period under 
s: 27 (2). - 
‘Various objections are made to this ap- 
plication. One of them is that the period 
originally ‘fixed, having expired, the appli- 
cation is now too late. This contention 
is opposed’ to Abraham v. Sookias 
(1) and ‘Bhagwandas Bagle v. Haji Abu 
‘Ahmed (2), which are themselves based 
partly ons. 148 of the OC. P. C. that provi- 
sion being imported into insolvency pro- 
ceedings by s. 59 of the Provincial In- 
solvency Act. Another futile objection is 
that’ the Insolvency Act, s. 27, gives the 
power of extending the period to “the Court” 
whieh by virtue of s. 3 of that Act means 
the District Court, and that we are now 
sitting’ with the’ High Court powers and 
that these circumstances somehow deprive 
s: 107 of the O. P. C. ofall effect. Thirdly, 


it was argued that any extension of the 


period: is meaningless in. view of the fact 
that the insolvent has not, so far obeyed 
and has no intention hereafter of obeying, 
the directions.of s. 41 and will never apply 
The reply is obvious. 
The period is sought to be extended not to 
enable the insolvent to follow the directions 
of the Legislature in spite of his avowed 
unwillingness to do so, but to enable the 
insolvency proceedings tobe carried out 
in the manner most beneficial to the credi- 
tors. ; 

It is argued that thé result of extending 
the period is that the words “shall annul” 


` are taken as meanitig nothing else than “may 


annul.” “If by. this argument it is meant 
that, on alproper interpretation of the sub- 
section as a whole, the Court’s hands arè 
not tied down, but that (by reason of 
the control that the Court can exercise 
over the mattérs which form the condition 
precedent to the mandatory portion of thé 
sub-section coming into effect) the Court 
can (in such a ¢ase as the present when the 
insolvency proceedings haveto be prolong- 
ed, beyond the period originally fixed) exer- 


1) 81 Ind. Cas. 584; 51 C. 337; (1924) A. I. R. (C.) 777. 
' (2) 16 B. 263; 8 Ind. Dec. (N. s.) 654. 
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cise its discretion, then I quite accept 
this argument. But if, on the other had, the 
argument is meant to imply that the earlier 


‘portion ofthe ‘sub-section is not to be read 


in connection with the rest of the section 
or that the powers given to the Court under 


“the other provisions of thetAct are paralysed 


by the over whelming force of the word 
shall occurring in this sub-section then I 
feel bound to confess that the argument 
comes upon me asa novelty in the canons 


_of interpretation, and lam unable to ac- 
‘cept it. 


In other words I am not aware of any 
reason why the sub-section should not be 
interpreted on the following basis: that the 
Legislature has laid down that the Court 
shall annul the order provided a certain event 
takes place ; but that the Legislature has at 
the same time given to the Court in certain 
indicated circumstances power over the 
event, so thatthe Court can, in the said 
circumstances, prevent the event occuring. 
In any case, it seems to me evident from 
the preceding consideration ofthe sections 
of the Act that the Legislature has done so 
in this instance. 

On the other hand, the appellant’s argu- 
ment in this connection can be of avail to 
him only if it is meant thereby that if “shall 
annul” means “shall annul” then the Court 
is thereby rendered incapable of exercising 
powers conferred upon it by other sections 
of the Act. This seems to me to be contrary 
to all principles of construction. 

The argument is, however, pursued fur- 
ther: itis said that at any rate once an ap- 
plication for annulling is made after the 
period originally specified has elapsed, then 
the Court cannot ezercise the powers of 
extending the period elsewhere conferred 
on it. But the limitation on the powers of 
the Court (if any exists) must be contained 
either within the section under which the 
powers are originally conferred ; or in the 
section in which the circumstances are re- 
ferred to by reason of which the alleged 
limitation comes into operation. There is 
no such limitation either in s. 27 or s. 43. 
To come from generalities to particulars. 
The appellant’s argument amounts to this 
that by the use of the word shall in s. 43 (1) 
the Legislature had introduced a proviso to 
s. 27 tothe effect that “the Court, though 
it has power to extendthe period after the 
period originally specified has expired (s. 
148 of GC. P. C.) yet it shall have no power 
so to extend it if an application has been 
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‘made unders. 43 (1) for havingthe adjudica- 
tion annulled, on the ground that the debt- 
or has not applied for an order of dis- 
charge within the said originally specified 
period’. Much as I believe in the force of 
language, I feel that to put the weight of 
all the above provisions on the shoulders 
of the single word shall in s. 43 (a) is 
eruetly to words unbecoming a Court of 
Justice. 

', In my opinion the proper order in this 
case -is that under s. 27 (2) the period within 
which the debtor shall apply {for this dis- 
charge, should be extended so that the 
operation of s. 43 is delayed until the in- 
Solvency proceedings have had time to be 
carried to completion. I would accordingly 
extend the period for two years from this 
day. This willinall essentials be uphold- 
ing the order under appeal, and the appel- 
lant will pay the costs of the respondent in 
each appeal. í 

© The interim stay in the appeal is dis- 
charged. 

DeSouza, A.J. C.—I agree that this is 
not a case in which the order of adjudica- 
tion should be annulled in spite of the pro- 
visions of s. 43 (cl. 1) of the Provincial 
Insolvency Act V of 1920.. The debtor has 
failed to apply for an order of discharge 
within the period specified by the Court in 
the order of adjudication. In such a case 
the section provides that “the order of 
adjudication shall be annulled”. The ques- 
tion arises whether these words make 
the annulment of the order of adjudication 
go clearly ex debito justicie that the Court 
has no discretion in the matter. 

Normally it is the debtor who is penalis- 
ed by the annulment of the adjudication 
order. It was to. protect the honest cre- 
ditors against the dishonest bebtors that 
the Legislature enacted s. 43 of Act V of 
1920. The penal consequences to the debtor 
which ensue on the annulment are specified 
in cl. 2 of the section. But this case is 
peculiar. There is here an inversion of the 
rules. As pointed out by the learned 
‘Judicial Commissioner if the order of 
adjudication is annulled the general body 
. of creditors stand to be damnified. The 
dishonest debtor and his friends stand to 
be benefited. The consequences which are 
enacted in poenam of the dishonest debtor 
here redound to his advantage. He has 
made common cause with the appellant 
who is one of the creditors and invites 
“ghoge consequences on himself, ‘Should he 
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be allowed to take advantage of his own- 
misdeeds ? 

My learned. brother is of opinion that 
the words of-the section are imperative 
and mandatory and that the Court has no 
discretion in the matter but to annul the 
order of adjudication if the debtor does 
not apply for anorder of discharge within 
the period specified by the Court. But he ' 
is of opinion that even after an application 
for annulment is made on the lapse of the 
period the Court has power to enlarge 
the period tinder s. 27 (2) of the Act and 
on the merits he proposes to enlarge the 
period by a further period of 2 years. 

This was the view of Krishnan, J., Waller, 
J. dissenting, in Arunagiri Mudaliar v. 
Kandaswamy Mudaliar (3), who held that 
the power conferred by s. 27 (2) of the 
Provincial Insolvency Act to extend the 
time fixed for applying for dischargeis not 
exhausted by the period originally fixed 
having expired and that there is nothing in 
the Act to prevent the Court from extend- 
ing the time after the period originally 
fixed has expired under s. 43 of the Provin- 
cial Insolvency Act. 


But Krishnan, J., felt that to make this 
position logical it must also be held that the 
words “shall be annulled” must beinterpreted 
as directory andnot mandatory and cited the 
analogy of the decision of the Privy Council 
in Badri Narain v. Sheo Koer (4) which 
was applied by the Bombay High Court in 
Bhugwandas Bagla v. Haji Abu Ahmed (2). 


Tomy mind it seems that if the words 
“shall be annulled” are to be construed as 
mandatory and peremptory the only course 
open to the Court when it is moved to 
annul the adjudication in consequence of 
the insolvent’s omission to apply within the 
time fixed is to pass an order ofannulment, 
and if the order of adjudication has auto- 
matically to be annulled, there would be no 
proceeding before the Court in which to 
extend time. The power to extend time 
implies the power to keep the proceeding 
alive. And that implies that the Court 
has discretion to refuse to pass an order 
of annulment, in other words that the 
words “shall be annuled are to be con- 
strued as directory and discretionery and 
not mandatory or peremptory. 


(3) 83 Ind. Cas. 955; 19 L. W.418; 34 M. L.J. 170; 
(1924) M. W. N. 331; (1924) A. I. R. (M.) 635. 

(4) 17 LA. 1; 170.512; 5 Sar. P. C.J, 493; 8Ind, 
Dec. (x. 8.) 881 (P. C.), 
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In re Thurlow, Hx parte Official Receiver 
(5), Esher, M. R., inconstruing s. 20, sub-s. 1, 
of the Bankruptcy Act 1883, said:— 

“ The word ‘shall’ is not always absolute- 
ly obligatory. It may be directory. It 
may no doubt be absolutely obligatory, but 
one would not be inclined to construe it 
to be so in the case of the Court of Bank- 
ruptcy, if he could avoid it, It appears to 
me that the Court of Bankruptcy is a 
Court to whose procedure the rule, that, as 
far as possible, mere technicalities should be 
brushed away in favourof what is fair and 
just, is especially applicable.” 

The Provincial Insolvency Act is based 

on the Law of England. I think this is 
eminently a case where the considerations 
which weighed with Esher, M. R, should 
prevail, . The circumstances are such that 
any reasonable person can see that the 
result of the annulment of the order of 
adjudication would be to defeat the general 
body of creditors and to enable the dis- 
honest debtor to reap the benefit of his 
fraudulent dealings. Toconstrue the words 
“shall be annulled” as if they were manda- 
tory would have the result of tying the 
hands of the Court in such a manner as 
might be productive of great injustice. 
. I would, therefore, refuse to annul the 
order of adjudication and would concur in 
the order proposed by my learned brother 
to extend the time within which the debtor 
shall apply for his discharge to a further 
period of two years from this day. 

Z. K: Order accordingly. 

(5) (1895) 1 Q. B. 724; 64 L. J. Q. B. 479: 14 R. 320; 
72 L. T. 642; 43 W. R. 403; 2 Manson 158; 59 J.P. 
309. 
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payment of mortgage which cannot be challenged 
effect of. 

Where a portion of the consideration for asale of 
family property is applied towards the payment of 
the amount due on a mortgage, the validity of which 
could not be challenged by the reversioners owing to 
the fact that none of the reversioners was in existence 
at the date when the mortgage was made, the :ale 
cannot also be challenged to the extent to which the 
sale consideration has been applied in paying off the 
mortgage, [p. 474, col. 1] 

Appeal from the decree of Mr. Dalal, A. J. 
,C.and Mr. Simpson, A.J. O., Oudh, dated 
the 20th February 1923, printed as 83 Ind. 
Cas. 840, reversing that of the Subordinate 
Judge, Gonda, dated the 30th June 1921. 

Messrs, A. M. Dunne, S. Hyam and Bhag- 
watt Nath Srivastava, for the Appel- 
lants. 

Messrs. L. DeGruyther and J. M. Parikh 
for the Respondents. 


JUDGMENT. 

Lord Blanesburgh.—Two only of 
the questions which in this case were dealt 
with by the Trial Judge remain for con- 
sideration by their Lordships, and the facts 
which raise or surround them can be shortly 
stated. 

The respondents are members ofa joint 


- Hindu family governed by the Mitakshara 


Law. Ram Din, their grandfather, and his 
brother Pateshwari were in 1895 the manag- 
ers of the joint family property, and on 
the 6th August in that year they.executed 
in favour of one Chote Lal, a predecessor- 
in-interest of the present appellants, two 
mortgages the first, a simple mortgage of 
a portion of the ancestral family property 
to secure an advance of Rs. 2,000 and 
interest ; the second, a usufructuary mort- 
gage for Rs. 8,000 upon another portion 
of the family property, namely, a 4-anna 
share in the village of Tendwa Takya. 


Ram Din, one of these joint managers, 
had two sons, Awadh Behari and Jantri 
Prasad. In 1895 Awadh Behari was about 
13 years old, Jantri Prasad about 3. The 
respondents-plaintifis in the suit are sons 
of Awadh Behari. In 1895 they were still 
unborn. This, as will later appear, is one 
of the most important facts in the vase. 
It follows from it that these two mort- 
gage-deeds have always been binding on 
the respondents. The only joint family 
estats to an interest in which they suc- 
ceeded was an estate which to the extent 
of these two mortgages had already been 
alienated. 


On the 12th September- 1904, Pateshwari 


ANd 


Din and Ram Din earried out the trans- 
action which it is sought in this suit to 
‘impeach, ‘that is to say, a sale by regis- 
tered deed of the 4-anna share in the 
village of Tendwa Takya, already the 
subject of the usufructuary mortgage in 
favour of ‘Chote Lal and in his possession 
as such mortgagee. The purchasers under 
the deed are by name Ragho, Bindra and 
Asharfi Lal. It would appear, however, 
that they were one or some or all of them 
nominees of Chote Lal, whose interest in 
the purchase was throughout his life 
dominant. The sale is expressed to bea 
Sale to the purchasers of the property in 
suit for Rs. 14,000 free from encumbrances, 
Of the purchase. money Rs, 2,105-3-9 are 
in the deed steted to have been paid to 
the vendors on its execution, while 
Rs. 11,894-12-3 are stated to have been left 
with the purchasers for the purpose of 
making the payments, of which the follow- 
ing is a compendious statement :— 

(1) Rs. 1,633-12-3 in satisfaction of three 
decretal amounts recovered against the 
eon and as to one for Rs. 290 by Chote 

al, 

42) Rs, 2,261 in payment of interest then 
accrued on the simple mortgage of the 
6th August 1895, held by Chote Lal on other 
family property. 

(3) Rs. 8,000 in satisfaction of the usufruc- 
tuary mortgage held by Chote Lal on the 
property sold. 

The result, it will be seen, was that of 
the Rs. 14,000 purchase-money, Rs. 10,551 
was retained by or paid to Chote Lal, the 
mortgagee in possession of the property pur- 
chased. 

It is.now common ground that these 
sums were, in fact, retained or applied in 
the manner prescribed. Asto the sum of 
Rs. 2,105-5-9 paid in cash to the vendors, 
it was given in evidence by the appellants 
at the trial that it was at the time repre- 
sented by the vendors to the purchasers, 
and it was said, truly represented that 
the money was required by the vendors for 
payment, of Government revenue, under- 
proprietary rent, the purchase of bullocks 
and household expenses, and that it was, in 
fact, so applied. 

' Now, their Lordships are not insensible 
that this bare statement ofthe transaction 
suggests possibilities which invite inquiry.. 
If, in fact, it was really one under which 
a mortgagee and decree-holder in posses- 
.sion. had obtained for himself in satisfac- 
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tion of his decree and mortgage-debts 
a valuable ancestral property in consider- 
ation of a relatively triflingsum in cash 
paid ‘to itsjoint managers, the transaction 
would not have belied its appearance as so 
stated. 

But there is no suspicion that the three 
decrees were not all of them valid and 
enforceable against the vendors. The re- 
spondents cannot be heard to say that the 
two mortgages were not valid and subsist- 
ing. It is nowhere suggested in the evi- 
dence that the sale was disadvantageous 
in the sense that the purchase price did 
not represent the full value of the property 
sold; stillless that it was an inadequate 
price. Their Lordships on the evidence 
must, take it that the price paid was a full 
price. Indeed, theonly ground on which, 
in evidence, the sale was challenged by 
the respondents was that the transaction 
was induced by no family necessity, and 
was, for that reason, not binding upon 
them, and they analysed the manner in 
‘which the purchase-money was applied 
forthe’ purpose of making good that position, 

Of theanswers made by the appellants 
to this attack of the respondents two only, 


: as has been said, remain for consideration 


by their Lordships. The first answer puts 
in issue the competency of the respondents 
to maintain the action at all. Sofar as 
Ambika Prasad is concerned the suit, the 
appellants contend, is barred by lapse of 
time; so far as Adita Prasad is concerned 
the suit is not maintainable at his instance 
for the reason, soit is said, that he was 
not in existence at the date of the sale- . 
deed—he had not then been born. The 
second answer of the appellants goes to 
the substance of the matter. The sale-deed, 
they say, was, in fact, executed for the 
benefit and needs of the family and for the 
payment of antecedent debts, or, at any 
rate, so far asthese were mortgage-debts, 
for the satisfaction of secured debts by 
which, assuch, the respondents were bound. 

Both of these contentions of the appel- 
lants were upheld by the Trial Judge, the 
Subordinate Judge of Gonda, who, on the 
30th June 1921, dismissed the respondents’ 
suit with costs. On appeal both were re- 
jected by the Court of the Judicial Com- 
missioner of Oudh, which by a decree of 
the 20th February 1923*, set aside the im- 
pugned deed on terms which their Lord- 
ships need not at the moment pause to par- 

#See 83 Ind. Cas. 480.4 Ed] TT 
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ticularise. Against that decree the defend- 
ants appeal. - 

Their Lordships will deal first with the 
answer of substance which the appellants 
make to the suit. If this answer be well 
founded, the other issue, more technical 
in character and one upon which the Courts 
in India were actually divided, becomes 
academic. 

Was, then, this deed binding on the 
respondents as having been made for the 
benefit of the family and for payment of 
antecedent debts? Was it any the less 
binding upon them even if the mortgages 
were not antecedent debts, seeing that 
these mortgages were both of them un- 
challengeable by the respondents ? The pro- 
per answer to these questions, the price 
obtained for the property sold’ not being 
attacked as inadequate, depends upon 
the propriety of the purposes to which 
the whole purchase-money was here 
applied. Upon this the points at issue 
before their Lordships were few. Mr. De 
Gruyther for the respondents agreed that 
the Rs. 1,633-12-3 applied in satisfaction of 
the decrees against the vendors constituted 
an item of disbursement to which, in view 
of concurrent findings against him, he 
could now take no exception. As to the 
cash sum of Rs. 2,105-3-9 paid to the ven- 

-dors, if the money was required and 
applied for the purposes indicated, it was 
not suggested that a sale so far as neces- 
sary therefor was open to objection. It 
was contended, however, that there was no 
sufficient evidence that the money had 
-beén so applied, and apparently the Ap- 
pellate Judges so thought. Their Lord- 
ships, however, are not disposed on this 
point tointerfere with the finding of fact 
of the learned Subordinate Judge in the 
appellants’ favour, more especially hecause 
the learned Judges of the Appellate Court, 
while not prepared to accept the learned 
Judge's conclusions, did not base their 
judgment appealed from upon their own 
view of this part of the case. 

Their Lordships agree that the evidence 
is somewhat vague, perhaps necessarily so 
after this lapse of time and after the 
deaths of the parties principally concerned. 
But the evidence is not, they think, insuffi- 
cient to support the learned Judge’s 
finding, and it isalso, in their judgment, 
while considering its weight, proper to 
bear in mind that all the circumstances 
in connection with the sale were through- 


LAL BAHADUR V. AMBIKA PRASAD. 


473 


out known to the father and uncle of the 
respondents, who neither of them at any 
time, although now supporting the respond- 
ents in these proceedings, themselves 
took any steps to impeach the sale on this 
or any other ground—a reserve all the more 
striking when accompanied, as it is, by 
the admission made by the respondents’ 
father in evidence that his inaction was at 
all events partly attributable to the fact that 
he could at no time prove that his father, 
a vendor, had spent the sale consideration 
after receiving it “in bad company or for 
illegal purposes.” 

In the result, if thesale is tobe impeach- 
ed at all by the respondents it must he 
on the ground that the payment of Rs. 2,261, 
and Rs. 8,000 out of the purchase-money, 
the one sum indischarge of accrued inter- 
est on the simple mortgage of the 6th 
August 1895, and the other in discharge of 
the principal secured by the usufructuary 
mortgage of the same date, cannot as 
against the respondents be justified and the 
learned Judges of the Court of the Judi- 
cial Commissioner have so held on the 
ground that these mortgage-debts, incurred 
as they were by the grandfather of the 
respondents, were not “antecedent debts” 
justifying a subsequent sale of family 
property for their liquidation. In the langu- 
age of the judgment in Sahu Ram Chan- 
dra v. Bhup Singh (1) these debts had not 
been ‘incurred irrespective of the credit 
obtainable from immoveable assets which 
(did) not personally belong to him, but 
(were) jointfamily property”. Nor, in the 
opinion of the learned Judges, was the 
position affected by the fact that the mort- 
gage-debts in question were both of them, 
as such, binding on the respondents. Now 
their judgment was pronounced on the 
20th February 1923, and the learned Judges 
had not the advantage of having before 
them, as their Lordships now have, the 
explanation of the case of Sahu Ram Chanu- 
dra v. Bhup Singh (1) given by the Board 
on 14th November 1923, in the case «of 
Brij Narain Rai v. Mangla Prasad Rai 2), 


(1) 39 Ind. Cas, 280; HEIL A. 126; 210, W.N 695 
1 P.L. W. 557; 15 A, L.J. 437; 19 Bom. la It. MIN, 26 


89, (1924) A.I. R.P. C.) 50; 38 M.I. T. 57 AGA W, 
26 Bom. L. R. 500; 11 O. L.J.1071;10 W. NGANG 
C. L. J. 232 (P. C.). 
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The effect of that explanation, in their 
Lordships’ judgment, is to show that in 
the circumstances of this case both of the 
mortgages of 1895 were “antecedent-debts” 
which would justify for their liquidation 
a sale of family property not otherwise 
improper. In the present case, however, 
it is not, in their Lordships’ judgment, 
necessary to invoke any such doctrine in 
order to counter the objection to the sale 
now being dealt with. Both mortgages, 
as their Lordships observe once more, were 
binding upon the respondents. A sale of 
family property otherwise unobjectionable, 
which resulted in the removal from what 
rémained of it of the burden pro tanto of 
these encumbrances, cannot be success- 
fully attacked by those so bound. It 
follows that, in their Lordships’ judgment 
the salein question is valid as against the 
respondents. 

In these. circumstances the other. ques- 
tion, so fully dealt with in both of the 
“ lower Courts, need not now he discussed 
at length. The position with reference 
to it is that if the respondent Ambika 
Prasad was 21 years old or more at the 
commencement of this action, the suit, so 
far as he is concerned, is barred by lapse 
of time, and if the respondent Adita Prasad 
was not born at the dateof the sale deed, 
that deed is binding upon him, and the 
suit impeaching it, so far as he is con- 
cerned, cannot be maintained. In other 
_ words, in order to enable the respondent 
Ambika Prasad to maintain this suit he 
must not have been over, say, 21 at its 
commencement, and in order to enable the 
respondent Adita Prasad to maintain it, 
he must not at the same date have been 
under, say, 143. What, then, were the 
respective ages of the two respondents 
at that date. On this point their Lord- 
ships are inclined to agree with the learned 
Subordinate Judge that it is not proved 
separately that Ambika Prasad was not 
over 21; nor is it proved separately that 
Adita Prasad was over 144, But there ig 
strong ground for affirming that if Ambika 
was over 21, then Adita was over 141 and 
that if Adita was under 14} then Ambika 
was also under 21. In other words, there 
was not between the two brothers an 
interval of so many as 63 years. While, 
therefore, it may not be possible to say on 
the evidence with judicial certainty by 
which of the respondents the action ig 
maintainable, the evidence ` does show 
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that one of them is in that fortunate posi- 
tion. l 

Their Lordships, however, refrain from 
pursuing this matter further. They will 
in agreement with the judgment appealed 
from, assume, without deciding, that the 
suit was : maintainable by both respond- 
ents. Even so, for the reasons already given, 
it fails. 

Their Lordships will accordingly hum- 
bly advise His Majesty that the appeal 
should be allowed and the judgment of 
the learned Subordinate Judge restored. 

The respondents must pay to the appel- 
lants theircosts here and below; but the 
costs of adding Asharfi Lalas an appel- 
lant must in accordance with the order 
of the 25th July 1924 be paid by the 
appellants, and there will be a set off as 
regards these costs. 

Z. K. Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
Barrow, Rogers & Nevill. 

Solicitor for the Respondent.—Mr. E. Dal- 
gado, 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DEcrEES Nos. 2438 
oF 1922 anp 646 To 649 or 1923. 

June 22, 1925. 
Present:—Justice Sir Babington Newbould, 
Kr.,and Mr. Justice Graham. 

In No. 2438 oF 1922. 

AHMAD ALI AND ANOTHER—DEFENDANTS 
Nos. 1 AND 3-—-APPELLANTS 


versus 
MALHIUL ALAM CHOUDHURY— 
PLaINTIFF— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 6 (e}— 
Revenue sale—Auction-purchaser, whether entitled to 
recover arrears of rent—Transfer of right to recover 
arrears of rent, validity of. 

Section 6 (e) of the Transfer of Property Act is no 
bar to the transfer of an estate with the right to 
recover arrears of rent due to the owner of the estate, 
[p. 475, col. 2.] 

A purchaser at an auction-sale held under Bengal 
Land Revenue Sales Act is entitled to recover mesne 
profits from tenants whose tenancies were not annulled 
till the institution of the suit, such mesne prcfits being 
limited to the amount payable by the tenants as rent. 
[p. 475, col. 2.) 

Durga Chunder Roy v. Koilas Chunder Roy, 20. W. 
N. 43, Kocharla Seetamma v. Pillala Venkatarama- 
nayya, 21 Ind. Cas. 387; 38 M. 308; 14 M. L. T. 319; 25 
M. L. J. 410;, (1913) M. W. N. 918 and Ram Ratan . 
Kapali v. Aswini Kumar Dutt, 6 Ind. Oas. 69; 37 O. 559; 
11 C. L. J. 503; 14 O. W. N. 849, referred to. 

Appeals against the decrees of the Second 


[911.0, 1925] . 
‘Subordinate Judge, Chittagong, dated the 
30th’ June 1922, reversing that of the 
Sécond Munsif, Satkania, dated the 22nd 
February 1921. 

_ Babu Narendra Kumar Das, for the Ap- 
pellant. . 

Babus D. L. Kastgir, Nagendra Nath 
Bose and Shamadas Bhattacharya, for the 
Respondent. 

JUDGMENT.—These five appeals 
arise out of five suits which were heard to- 
getherin the first Court. These appeals 
from those decisions were also heard to- 
gether in the lower Appellate Court. The 
plaintiff respondent in these appeals is.the 
transferree of Sherjan Khan who purchas- 
ed an estate at a sale for arrears of revenue 
under Act XI of 1859 on the 4th May 1908. 
The plaintiff brought these suits to recover 
khas possession with mesne profits of the 
lands held by the different principal defend- 
ants in each suit as tenure-holders under 
the proprietor whose interest was sold at 
the revenue sale. All the suits were dis- 
missed by the Munsif who tried them. 
On appeal these decisions were reversed 
and the suits decreed. Against these 
decrees the principal defendants have pre- 
ferred these appeals to this Court. 

At the hearing of these appeals before 
us only three points were urged 

(1) That the defendants are occupancy 
raiyais and, therefore, not liable to be ejected 
from their holdings. 

(2) That if they are tenure-holders they 
are protected under the record exception to 
s. 37 Act XI of 1859. _ 

(3) That the mesne profits claimed for 
the period before the plaintiffs purchase on 
the 14th November 1919 are not recoverable 
by, the plaintiff. 

On the first point the Record of Rights is 
against the appellants and both the lower 
Courts held that the presumption arising in 
the plaintiff's favour from the entries there- 
in had not been rebutted. The appellants 
claim to be raiyats and not tenure-holders 
depended on their being able to prove 
descent from the persons who were recorded 
as cultivating the land at the time of the 
Maghi Survey. The finding that they could 
not: prove this descent is ane of fact which 
we must accept in second appeal. 

On the second point it is contended that 
the defendants’ tenures have been in exist- 
ence since the time of settlement of the es- 
tate purchased by the plaintiff. The Munsif 
held that the estate was settled in 1845 
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and from the fact that the tenures were in ex- 
istencein 1890 has presumed that the tenures 
were in existence at the time of thesettlement. 
The learned Subordinate Judge has refused 
to draw this presumption. The presump- 
tion as to the existence of the tenancy in 
1845 isa presumption of fact. We cannot 
hold that the lower Appellate Court com- 
mitted any error.in law in refusing to draw 
this presumption. The rulings that have 
been cited on behalf of the appellants at 
most show that a Court of fact might have 
drawn this presumption but are no author- 
ity for holding that it was bound to do sv. 

The last point urged is based on the con- 
tention that s. 6 (e) of the Transfer of Pro- 
perty Act bars the transfer of the right to 
mesne profits by the auction-purchaser 
to the plaintiff. Reliance is placed on a 
decision of this Court in Durga Chandra 
Roy v. Koilas Chandra (1) and of the 
Madras High Court in Seetamma v. Ven- 
kataramanayya (2). Theformercase might 
be distinguished on two grounds that what 
had been transferred to the plaintiff was a 
bare right to recover mesne profits. The 
plaintiff in the present case as transferee of 
the estate with the right to mesne profits is 
in a way in the strongest position. But we 
think that the argument advanced by the 
learned Vakil for the plaintiff-respondent is 
sound. The decision of this Court in Ram- 
ratan Kapali v, Aswini Kumar Dutt (3), 
supports his contention that the mesne pro- 
fits claimed by the plaintiff in the present 
suits are not, as they usually are, damages 
recoverable from a trespasser, The defend- 
ants’ tenures were not annulled until the 
plaintiff or his predecessor the auction- pur- 
chaser exercised his option to annul them 
and this was not done until the institution 
of the present suits. The defendants were, 
therefore, not trespassers hut tenants until 
the institution of the suits and the mesne 
profits recoverable will be limited to the 
amounts of rent payable by tiem as tenure- 
holders. Section 6 (e) of the ‘Transfer of 
Property Act is no bar to the transfer of an 
estate with the right to rent due to the 
owner of the estate. 

The appeals, therefore, fail and are dis- 
missed. In those appeals in which the re- 
spondent appeared he will get his costs. 

Z. K. Appeals dismissed. 

(1) 2 C. W. N. 43. 

2) 21 Ind. Cas. 387; 38 M. 308; 14 M. 1L. T. 319; 25 M. 


) 
LI 410; (1913) M. W. N. 918. 
(3) 6 Ind. Cas, 69; 37 G, 559; JIC Le 1.503, HC, 
IN. 849. 
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LAHORE HIGH COURT. 
Szconp Crvin APPRAL No. 22 oF 1921. 
December 6, 1924, 

Present :—Mr. Justice Abdul Raoof- 
and Mr. Justice Harrison. 
Musammat BHAGWANTI~PLAINTIFF 
—APPELLANT 


versus 
THAKUR MAL AND otaess-—Derenpants— 


RBSPONDENTS. 

Hindu Law—Gift—Self-acquired property — Main- 
tenance of son's widow. ` 

A man has absolute right under the Hindu Law to 
dispose of his self-acquired property in any way he 
chooses, and his son's widow cannot follow it in the 
hands of the alienee or donee for her maintenance. 

Rangammal v. Echammal, 22 M. 305; 9 MLL. J. 
14; 8 Ind. Dee. (N. s.) 217, referred to. 


Second appeal from a decree of the Dis- 
m Judge, Hissar, dated the 31st August 
1920. 

Mr. N. C. Mehra, for the Appellant. 

Lalas Kanshi Ram and Balwant Rai, for 
the Respondents. : 


JUDGMENT.—This is a suit by a 
widow claiming from her father-in-law and 
his three nephews towhom he had bequeath- 
ed by gift certain immoveable » property. 
She claimed that this was co-parcenary pro- 
perty in which her husband held a share at 
the time of his death, and she was awarded 
a decree by the Trial Court against all the 
defendants. The nephews alone appealed 
and their appeal succeeded, it being found 
by the learned District Judge as a fact that 
the whole of the property in suit was self- 
acquired property of the father-in-law, that 
he was fully entitled to do what he wished 
with his own and that he had gifted it free 
of all obligation or charge to his nephews, 
and thatthe widow could not pursue it in 
their hands. 

. On second appeal before us Counsel con- 
- tends that although there is a moral obliga- 
tion on the father-in-law during his life- 
time to maintain his son’s widow after his 
death that moral obligation crystalizes into 
a legal charge against the self-acquired pro- 
perty left by him and inherited by his heirs, 
He relieson Rangammal v. Echammal (1) 
in which it was held that even where the 
father-in-lawhas made a Will the widow 
can after his death pursue the property in 
the hands of the devisee. He argues with 
some force that by analogy she should be 
allowed to pursue the property in the hands 
of the alienees or donees on the ‘reasoning 


(1) 22 M..305;9 M_L. J, 14; 8 Ind. Dee. (x. s.) 217. 
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that it is ultimately the property from 
which she has to recover her maintenance 
and, although she has no legal right to re- 
cover it during the father in-law’s lifetime 
and while the property is in his hands, if 
he alienatesthe whole of his property dur- 
ing his lifetime and his title in the pro- 
perty disappears, and she should be allowed 
on equitable grounds to realize her main- 
tenance from that same property when in 
the hands of the donees, 

Whatever may be said on widow's be- 
half on equitable grounds the fact remains 
thatit is clearly established that a man has 
absolute right under the Hindu Law to dis- 
pose of his selfacquired property in any 
way he chooses. This being so, as the widow 
has no sort of right or control over his 
alienations during his lifetime, she cannot 
possibly be allowed to realize her main- 
tenance from the property which he has 
seen fit to sell or gift. This doubtless has 
the effect in this case of depriving the 
widow of her legal rights of. maintenance 
before they are fully born, for during the 
father-in-law’s lifetime her rights are mere- 
ly in embryo, being nebulous moral rights 
which she cannot enforce. This is inevit- 
able, as any otherdecision would be irrecon- 
cilable with the all important proposition 
that a man may do what he wills with his 
own self-acquired property. ; 

We dismiss the appeal with costs, . 

N. H. Appeal dismissed, ` 


PATNA HIGH COURT. | 
MISCELLANEOUS JUDIOIAL Case No. 136 
oF 1924. 
April 27, 1925. Pa 
Present:—Sir Dawson Miller, Kr., Chief | 
Justice, and Justice Sir Jwala Prasad, Kr: 
INCOME-TAX COMMISSIONER, BIHA 
AND ORISSA ii 
VETSUS 2 
SHIVA PRASAD SINGH ` 
Income Tax Act (XI of 1922), s. 12—Jharia Water: 
Supply Act(IIIof1914), s. 45—Bihar and Orissa Mining 
Settlement Act (IV of 1920), s. 28—Income derived fron 
royalties on mining leases, assessment of—Cesses and 
rates, amount of, whether to be deducted. _ . 
In arriving at the taxable income derived by an 
assesses as the owner of royalties under mining leases, 
the assessee is not entitled to deduct cesses or rates 
imposed upon him as the owner of such royalti 
under the Jharia Water-Supply Act and the Bihar an 
Orissa Mining Settlement Act. [p. 478, col. 2] © ©" 
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‘Babus Naresh Chandra Sinha and B,B. 
Ghose, for the Assessee. 


“Mr. Sultan Ahmad, Government Advocate, 
for the Income-tax Commissioner. 


, JUDGMENT. 
“Miller, C. J.—This matter comes be- 
fore us on a case stated by the Commission- 
er of Income Tax under s. 66 (1) of the 
Income Tax Act, 1922. The assessee in the 
case is the Raja of Jharia who derives a 


considerable income as the owner of royal-. 


ties which he receives under mining leases 
of which he is the lessor, in the Jharia 
coalfields. The question for our opinion is 
whether in arriving at the taxable income 
derived from that source the assessee is 
entitled to deduct certain cesses or rates 
imposed upon the owner of such royalties 
under two local Acts, known as the Jharia 
Water Supply Act, 1914, and the Bihar and 
rissa Mining Settlement Act, 1920. Under 
the former Act a cess is leviable within the 
area prescribed both upon the owners of 
coal mines and upon the holders of royalties 
from those mines. In the case of mine- 
owners who are themselves working the 
mines the cess is a cess on the annual des- 
patches of coal and coke from the mine and 
would be payable apart altogether from 
whether any profit is derived from the actual 
working of the mine. In the case of a 
person receiving royalties from mines the 
cess is paid upon the royalities received at 
“a certain rate which is determined by the 
Board with the approval of the Local Gov- 
ernment subject to a maximum of 5 per 
cent. on the assessed amount of royalty. 
Under the latter Act of 1920 a somewhat 
similar rate is imposed under s. 23 both 
upon the owners of mines and upon persons 
who receive any royalty, rent or fine from 
such mines. In this case the assessment is 
based, in the case of owners of mines, on the 
actual output of their mines, and here again 
the assessment in the case of owners is apart 
from any profit that may or may not be 
derived from the working of the mine. In 
the case of Receivers of any royalty, rent or 
fine their assessment is calculated on a per- 
centage of road-cess payable by such per- 
sons. At present the amount is one-fifth, 
ox 20 per cent. of the average yearly road- 
cess payable by such persons in respect of 
their royalties during the last ‘three years, 
The only question which arises for deci- 
sion in the case is whether under s. 12 of 
the Indian Income Tax Act these cesses or 
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taxes can be deducted in arriving at the 
taxable income for the purpose of in- 
come tax. It was decided in the case 
of In the matter of Raja Jyoti Prasad 
Singh Deo (1), that income derived from 
royalties came within s. 12 of the Income 
Tax Act which relates to income deriv- 
ed from “other sources” and not under 
s.10 which applies to income under the 
head of “business”. The deductions which 
may be made from the different classes of 
income mentioned in the Act are stated in 
detail in the different sections dealing with 
the different heads of income, and under 
s. 12 which applies to the present case it is 
provided that the tax shall be payable by an 
assessee under the head “other sources” in 
respect of income, profits and gains of every 
kind and from every source to which this 
Act applies if not included under any of 
the preceding heads. By el. (2) of the 
section—and this is the important part of 
the enactment—such income, profits and 
gains shall be computed after making 
allowance for any expenditure (not being in 
the nature of capital expenditure) incurred 
solely for the purpose of making or earning 
such income, profits or gains, provided that 
no allowance shall be made on account of 
any personal expenses ofthe assessee. Now 
the only allowances or deductions which are 
permissible in the case of income derived 
from “other sources” referred to in s. 12 are 
those already mentioned in cl. (2) of that sec- 
tion, namely, any expenditureincurred sole- 
ly for the purpose of making or earning 
any income, profit or gain. lt is contended 
in this case that the deductions leviable 
under the two Bihar and Orissa Acts to 
which I have referred are expenditure in- 
curred for the purposes of making or earn- 
ing such income. The case of In the 
matter of K. M. Selected Coal Company of 
Manbhum (2), was relied on in support 
of this contention. But the reasons for 
that decision do not apply in this case. 
There the assessee was the lessee of the 
mines and the income taxed was profits 
derived from business. The local taxes as 
already stated in such a case are levied on 
the output or despatches apart from the 
profits of the business aud whether a profit 
is made or not, and must be taken into 


(1) 60 Ind. Oas. 357; 6 PLL. J. 62; 2 P.L. T. 156: 
(1921) Pat 81. 

(2) 83 Ind. Cas. 920; 3 Pat, 205; (1924) A. IR. (Pat } 
670; 6 P. L, T. 376, 
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account in ascertaining whether there is 
a profit which is subject to income-tax. 

The present case appears to me to be 
governed by the principle adopted in 
the earlier case of In the matter of 
Raja Jyoti Prasad Singh, Deo (1). In 
that case this Court decided that in 
determining the taxable’ income derived 
from royalties, cesses payable under the 
Cess Acts, that is to say, road-cess and public 
works cess, cannot be deducted in arriving 
at the taxable income under the head of 
royalties and the only question is whether 
there is any distinction between the case of 
a road-cess and the case of the cesses im- 
posed under these two Acts. In that case 
it was argued as has been argued here, that 
the taxes should be deducted in order to 
ascertain what was the actual income. It 
was pointed out, however, that the cess was 
leviable upon exactly the same income as 
the income-tax itself and following the case 


of Manindra Chandra Nandi v. Secretary of. 


State for India (3), which held that income- 
tax could not be deducted in order to as- 
certain the amount upon which the road- 
cess was leviable, this Court held that, 
similarly, you could not deduct the road- 
cess in order to ascertain the amount upon 
which the income-tax was leviable because 
both taxes were imposed upon the same 
income; and it was there pointed out that 
the liability to pay the road-cess resulted 
from the income having been made, and the 
payment of the cess could hardly be said to 
form a necessary part in the earning of the 


income which must come into existence’ 


before the liability to cess arises, and, 
although the payment of cess was a neces- 
sary expense arising in connection with the 
ownership of royalty, it was nevertheless in 
no sense an expenditure incurred for any 
purpose incidental to the making of" the 
income. No argument has been adduced 
before us in this case which distinguishes 
the case of the cesses imposed under these 
Acts from the case of road-cess. It seems 
to me that in both cases the cess is imposed 
upon exactly the same income and the 
mere fact that income-tax is also impos- 
ed on that income is in itself no reason 
why the cesses should be deducted in order 
to ascertain the taxable amount of income 
any more than it is why the income-tax 
should be deducted in order to ascertain 
the amount of cess. I can see no distinction 


(8) 340. 257;5 O. L. 5.148, 
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in principle between the present-case and 
the case of In the matter of Raja Jyoti. 
Prasad Singh Deo (1),and in my opinion 
the Income Tax Commissioner arrived at 
@ proper conclusion in the case which he 
stated for our opinion. = > 

Jwala Prasad, Jd.—The royalties | 
derived by the owners of lands containing 
minerals give rise to the following taxes:— 

(1) Cess levied under the Cess Act (IK of 
1880, B. C.) as amended by the Bihar and 
Orissa Act I of 1916. That cess is a 
cess on the annual net profits derived from 
the mines contained within the zemindari 
in the shape of royalty, l 

(2) Cess levied under the Jharia Water- 
Supply Act (Bihar and Orissa Act IIL of 
{914) on royalties derived from mines, and 

(3) A tax under the Bihar and Orissa 
Mining Settlements (Biharand Orissa Act 
IV of 1920) assessed on the local cess pay- 
able by the zemindar who owns the lands 
in which the mine is situated. 

Itis thus clear that the sources of the 
three taxes are the same, namely, the 
amount of royalty received by the, zemindar 
and each of themisto be assessed irres- 
pective of what is paid under the remain- 
ing two “cts. Therefore, the :payments 
made with 1. “gect to any one of the afore- 
said taxes can. +t be taken into account in. 


- the assessment made for the tax payable 


under the other Acts. The result is that 
the taxes payable by the assessee in the 
presentcase under the Jharia Water-Supply 
Act as well as the Bihar and Orissa Mining 
Settlements Act cannot be deducted from. 
the royalty received by him in assessing the 
tax payable under the Income Tax Act of 
1922. I, therefore, agree with the order of 
my Lord the Chief Justice. 
ZK Order accordingly. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER NO. 3 oF 1924. 
` June 22, 1925, 
Present:—Justice Sir Babington New- 
bould, Kr, and Mr. Justice Graham. 
MAHENDRA NATH BHUNIA AND 
OTHERS —J UDGMENT- DEBTORS—APPELLANTS 
versus 
ASHUTOSH PRADHAN AND oTHERS— 
DzrOREE-HOLDERS— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), Sch. III, Art, 
6—~—Suit for declaration and recovery of possession— 
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Tenancy, denial of—Limitation—Civil Procedure Code 
(Act V of 1908), O. XLI, r. 31—Appellate judgment, 
contents of. 

In ajudgment of affirmance it is not necessary for 
an Appellate Court to deal with the matter in dis- 
‘pute at the same length as would be necessary in a 
judgment of reversal. All that is necessary is .that 
the Appellate Court should properly appreciate the 
point for determination on appealand should apply 
its mind to that point.’ 

The nature of a suit depends upon the allegations 
made in the plaint and not on the decree actually 
passed in the suit. 

Wherein a suit for declaration and recovery of 

- khas possession the plaintiff denies the existence of 
any tenancy between him and the defendant, the suit 
does not fall within the purview of Art. 6 of Sch, II 
to the Bengal Tenancy Act. er 

Appeal against an order of the District 
Judge, Midnapore, dated the 2Ist July 
1923, affirming that of the Munsif, Third 
Court, at Tamluk, dated the 25th May 1923. 

Babu Santosh Kumar Pal, for the Appel- 
lants. 

Babu Apurba Charan Mukherjee, for the 
Respondent. 

JUDGMENT.—This. is an appeal 
against an orderofthe District Judge of 

Midnapur confirming an order of the Munsif 
Third Court, Tamluk. The order was passed 
on an application for execution and the 
only objection taken by the judgment- 
debtors was that the application was time- 
barred under Art. 6 of the Third Schedule 
of the Bengal Tenancy Act. Both the 
lower Courts have over-ruled this objec- 
tion. On appeal two points have been 
argued. The first is that the judgment 


of the lower Appellate Court is not in’ 


accordance with law as laid down inr. 31 
‘of O. XLI of the ©, P.O. The judg- 
ment certainly is very short. But having 


regard to the simple nature of the issue . 


to be decided in the appeal we are not 
inclined to hold that we should be justi- 
fied in setting it aside on this ground. 
The judgment is one of affirmance and 
in a judgment of affirmance, it is not neces- 
sary for the Appellate Court to deal with 
the matter in dispute at the same length 
as would be necessary in a judgment of 
reversal. Our attention has been drawn to 
an early decision of this Court in Kulu- 
mutee Koer v. Jowahur Lall (1) where the 
judgment of the lower Appellate Court is 
very similar to the judgment we have to 
consider and it was there held that the 
judgment was legally sufficient. 

The important point is whether the 
Appellate Court has properly appreciated 


(1) 11 W, R. 318 
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the point for determination on appeal and 
whether it has applied its mind to that 
point. In the present case we have no 
doubt that the learned District Judgehas 
properly appreciated the point of limitation 
and has applied its mind to that point. 
The suit in which the decree sought to 
be executed was obtained was framed as 
a suit for recovery of khas possession of 
the disputed lands on declaration of 
title thereto with an alternative prayer 
that if for any reason the plaintiffis not 
granted a decree for khas possession he 
should be given a decree for arrears of 
rent, The suit was compromised and a 
decree was granted declaring that the 
defendant was a tenant of the plaintiff 
and that he was to pay him a sum of 
Rs, 200, 

The question is whether that suit was 
a suit between the landlord and tenant 
to whom the provisions of the Bengal 
Tenancy Act are applicable so as to make 
Art.6 of the Third Schedule of that the 
Act applicable. In our opinion, the lower 
Courts were right in holding that it was 
not. The nature of a suit depends on the 
plaint and not onthe decree. On the plaint 
the suit.was certainly not one brought by 
a landlord against atenant. By asserting 
his right to khas possession the plaintiff 
denied the existence ofany tenancy when 
the suit was filed. That being so, the 
lower Courts were right in holding that 
Art. 6 of the Third Schedule of the Bengal 
Tenancy Act was not applicable to the pre- 
sent application. 

We, accordingly, dismiss this appeal with 
costs hearing-fee two gold mohurs. 

Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 
SEGOND CIVIL APPEAL No. 1147 or 1924, 
December 18, 1924. 
Present:—Mr. Justice Harrison. 

RUR SINGH—-MORTGAGEE—DEFENDANT 
—ÅPPELLANT 
versus 
NAZAR SINGH—PLAINTIFF, AND 
Musammat NARAIN DEVI—DeErenpant 
— RESPONDENTS. 

Custom—Widow—Husband's debt—-Decrrs against 
widow—Ancestral property, alienation of—Necessity 
—Burden of proof, 
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' A mortgage of ancestral land of her deceased hus- 
band by a widow, to satisfy a decree passed against her 
for a debt alleged to have been contracted by her late 
husband, is not binding on the reversioners, -unless it 
is shown that she had sufficient necessity to create the 
charge, that is, had no other means to satisfy the 
decree, The burden to prove the necessity lies heavily 
on, the mortgagee. 
Bhambul Devi v. Narain Singh, 29 Ind. Cas. 572; 39 
P. R. 1915; 103 P. W. R. 1915; 8 P. L. R. 1916, distin- 
guished. . 


' Second appeal from a decree of the 
District Judge, Amritsar; dated the 16th 
January 1924, modifying that of the 
Subordinate Judge, Second Class, Amritsar. 

Lala Bakhshi Ram for Lala Din Dayal, 
for the Appellant. 

Mr. Lal Chand Mehra, for the Rospond- 

ents. 
“ JUDGMENT.—In asuit brought by 
the reversioners of one Wadhawa Singh 
for the usual declaration regarding a mort- 
gage the District Judge has given a full 
decree to the effect that the mortgage will 
not affect in any way the reversionary 
rights of the plaintiff. The mortgagee ap- 
peals, relying chiefly on Bhambul Devi v. 
Narain Singh (1). 

The mortgage is made up of several items. 
Counsel has confined itself to the largest—a 
sum of Rs. 1,400, the payment of which, he 
contends, was anecessity, inasmuch as it 


represented a sum decreed against the’ 


widow, the decree showing that she was 
sued onaccount ofa debt alleged to have 
been contracted by her late husband. No 
judgment has been putin and we know 
nothing more except that a decree was passed 
and thatitwas not ex parte or by consent. 
Counsel contends that under the circum- 
stances Bhambul Devi v. Narain Singh (D 
establishes his case. 

There are, however, two distinguishing 
features in this case: . 

(1) that the decree was not passed against 
the husband in his lifetime: and 

(2) that there- is a finding of fact in the 
judgment of the learned District Judge 
that the widow had a considerable area 
of. land and should have arranged to meet 
certain expenses‘out of the income. -: . 

This I take to mean that she had a con- 
siderable area over and--above. the land 
which she mortgaged. Counsel states that 
‘there is no evidence in support of this 
finding. The evidence on this point is 
meagre and-is.certainly not the best, which 
could have been produced, but there is 


(1) 29 Ind. Gas. 572; 39 P. R.1915; 103 P. W. R. ` 


1915; 8 P, L. R. 1916, 
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some oral evidence to the effect that the 
husband owned some 50 to 60 bighas of. 
land that he wasted some of it and the’ 
balance went to his widow. The area. 
charged is 15 bighas. The evidence in re- 
buttal which shows that Wadhawa Singh. 
disposed of the whole of his 50 or 60 
bighas is obviously incorrect. I think this.. 
must be treated as the finding of fact and 
based on. evidence meagre though it be. 
The position, therefore is that itis not so 
far from its being shown that the widow 
had not other means to satisfy this decree. 
except by charging the land, it has been 
shown thatshe had and that she had. not 
sufficient necessity to create this charge. 
The burden lay heavily on mortgagee and 
I think that it has rightly been held that he 
has failed to discharge it. 

I, therefore, dismiss the appeal with 
costs. 


N. H. Appeal dismissed. 


CALCUTTA HIGH COURT. 
- ÅPPEALS FROM APPELLATE DECREES 
Nos. 2556 vo 2559 or 1922. 
June 17, 1925. 
Present:—Justice Sir Babington 


N ewbould, Kr., and Mr. Justice Graham. 


7 KIRTIBASH DUBEY— PLAINTIFF 
—~APPELLANT 
VETSUS ` 
Tue INDIAN IRON axp STEEL 
COMPANY, Lrp.,—Dzrenpant— 
RESPONDENT, 

Landlord and tenant—“Nij jote,” meaning of—-Pur- 
chaser of permanent tenure, whether can build perma- 
nent structures—Appeal, second—Injunction granted 
on findings of fact whether can be interfered with. 

The word “nij jote” has a special significance in 
Bengal and means one's own cultivated land and 
includes a, permanent tenure. |p. 481, col. 1.) 

A purchaser of a permanent tenure has the right to 
build permanent structures on the land comprised in 
the tenure. [ibid] > : 

_ Where the grant or refusal of an injunction depends 
“upon findings of fact the High Court will not in second 
appeal interfere with an order granting or refusing the 
injunction. [p. 481, col, 2.) 

, Appeals against the decrees of the Sub- 
‘ordinate Judge, Asansole (Burdwan), dated 
the llth of May 1922, modifying those of 
‘the _Munsif, Asansole, dated the 14th of 
“March 1921. : ` 

. _Mr. Bankim, Chandra Mukerji and Babu 
-Jotis Chandra Sarkar, for the Appellant. 

Mr. S. K. Chakravarti and Babu Panna 
Lal Chatterji, for the Respondent, 


rol t. C. 1925) 


JUDGMENT. —These four appeals 
arise out of four suits which were tried 
“together. The plaintiffs in these suits are 
the superior landlords of different shares 
and thedefendant Company is the purchaser 
of the interest of two tenants under the 
plaintiffs and their co-sharers. The names 
of these tenants are Thakurdin and Chakar 
Hazra. Since its purchase the defendant 
company has erected. buildings on the land 
purchased by it. The principal relief 
sought in these suits was a permanent in- 
junction restraining the defendant Com- 
pany. from building on the land for a 
direction that the buildings should be 
removed. There was a further claim for com- 
pensation for use.of water of a tank and for 
khas pessession. 
two details which are new unimportant the 
plaintiff's suit was decreed by the Court of 
first instance. On appeal one of the four 
suits was dismissed entirely and in the 
other three suits the only relief granted to 
the plaintifis was for damages for use of 
the water of the tank. These appeals have 
been argued on a single point and that is 
whether the defendant Company should be 
restrained by an injunction from building 
on the land in suit. ! 

So far asthe land in Thakurdin's hold- 
ing is concerned we hold that the rejection 
of the claim foran injunction necessarily 
follows from the finding that Thakurdin 
was the permanent tenure-holder. The 
learned Subordinate Judge in his judg- 
ment has discussed all the incidents of 
the tenancy and has given good reasons 
for holding that it was a tenure. On 
behalf of the appellant this finding was 
attacked only on the ground that the 
meaning of the word “nijjote” had been 
misunderstood. Our own experience is the 
same as that of the Subordinate Judge. 
Nij jote means literally one’s own cultiva- 
tion. This has in Bengal a special signifi- 
cance and the fact that this expression is 
coupled with the word ‘khamar’ in s. 116 
of the Bengal Tenancy Act supports this 
view although that section refers to the 
rights of proprietors and not tenure-holders. 
As a purchaser of a permanent tenure the 
defendant Company has undoubtedly the 
right to build permanent structures on 
the land which was included in the hold- 
ing which they had purchased from 
_ Thakurdin. As regards the land of Chakar’s 
holding the question is one of more diff- 
culty, There is a concurrent finding of 


êl 


Exceptas -regards one or. 
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both the Courts below that the interest of 
Chakar was that ofa raiyat at fixed rent, 
The learned Subordinate Judge has held 
that under the terms of his tenancy Chakar 
was not restrained from building on the 
land. i 

On behalf of the appellant our attention 
has been drawn toan unreported decision 
of this Court in Appeal from Appellate 
Decree No. 438 of 1921 decided on the 8th 
June 1922. This is cited as an authority for 
holding that a raiyat whether he is an 
occupancy raiyat or one holding at fixed 
rate of rent is not entitled to build on the 
land of his tenancy so as to render that 
land unfit for the purposes of the tenancy. 
But that decision is not an authority for 
holding that in no case cana raiyat hold- 
ing at fixed rent build structures on the 
land of his holding other than buildings 
which would be of the kind defined as 
‘improvement’ in s. 76o0fthe Bengal Ten- 
ancy Act. We have not to decide the gen- 
eral guestion as to the right of razyats at 
fixed rent to build on the land of their 
holding. What we haveto decide is whe- 
ther on the facts found by the final Court 
of fact this is a case in which an injunction 
should be granted. The case cited on 
behalf of the appellant was one in which 
an injunction had been granted on the 
finding that the tenant had, as a matter of 
fact, rendered the land unfit for the pur- 
poses of his tenancy. As was pointed out 
in the judgment this finding was a finding 
of fact which was final on the Court of 
second appeal and the decision of the 
Judicial Committee in the case of Hart 
Mohan Misser v. Surendra Narayan Singha 
(1) was cited in this connection. We are 
in entire agreement that when an injune- 
tion is granted on such a finding it cannot 
be reversed in second appeal. But in the 
present case the finding is to the contrary. 
The finding of the first Court was that the 
disputed land was settled for agricultural 
purposes. Though there is no express 
reversal of this finding it is obvious from 
the judgment of the lower Appellate Court 
that it did not agree that the disputed 
land of Thakurdin and Chakar was settled 
for agricultural purposes only. It has held 
that these two fixed raiyati holdings were 
not subject to any limitation. The men- 
tion of two raiyati holdings refers to 

(1) 34 C. 718; 12 0. W. N. 794; 6 C. L.J. 19. 9 Bom. 
L. R. 750; 17 N. L. J. 361; 2 M. L. T. 399; 311. A. 133 
(P. C.) 
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“ Chakar’s as well as Thakurdin’s since he 
has dealt with this point'on the supposi- 
tion that Thakurdin might be a holder ofa 
. fixed raiyati holding if he were not a per- 
‚manent tenure- holder. He has further 
held that no restricted covenant against 
“the „building on the land can be inferred 
` by implication. As regards the terms of 
‘the lease to Chakar thêreis no document 
and we must accept the finding of the 
lower Appellate Court as to the 4 terms or 
which Chakar took the leaseas a finding of 
‘fact. The finding 1 is, thereforé, contrary to 
-the finding in the case cited that the de- 
fendant Company had by building on the 
land not rendered the land unfit for the 
«purposes for which the tenancy was created. 
.There are other findings of the learned 
Subordinate Judge which are binding on 
us in second appeal and would be a bar to 
the grant of the injunction sought by the 
plaintiffs in these suits. He has held that 
if the building -of Chakar be regarded 
as waste it is of the class known as 
ameliorating wasté. It being found that 
there was no covenant in respect of the 
‘building applying the principle enunciated’ 
in the decision of the House of Lords in 
Doherty v. Allman (2), we must hold that 
on this finding no injunction should be 
‘granted by a Court in the exercise of its 
discretionary power. 

` The result is that these appeals fail and 
are dismissed with costs. 

Z. K. Appeals dismissed. 


3 @) (1878) 3 App. Cas, 709; 89 L. T. 129; 26 W.R. 
51 


LABORE HIGH COURT. 
SEconD CIVIL rites No. 2043 oF 


i April 24,.1925. 
Pienk —Mr. Justice Scott-Smith and 
Mr. Justice Fforde. ; 
GUJAR KHAN—Derenpant— 
APPELLANT 
VveTsUs 
GHULAM KHAN—PLAINTIFE— 
. RESPONDENT. 
à Cristom - -Collateral succession- --Pagwand v. chunda- 


wand—Burden of proof—Special custom, proof of. 
.In cases of collateral succession under the Punjab 


Customary Law, where it appears that the property 


GUJAR REAN V. GHULAM KHAN. 


gave a contrary opinion, 


[91 1. 0. 1928] 


cÉ the common ancestor was distributed according to 
the rulo of pagwand, the burden of proving that the 
whole blood excludes the half blood is upon the 
person who asserts it. [p. 483, col. 2.] 

pple Muhammad v. Muhammad Bakhsh, AP. R. 
1891 (I. B.), followed. ' 

A a custom cannot be held to be established 
merely because the evidence inclines very slightly in 
favour of the person alleging its existence. [p. 483, cols. 
1642. 


Second appeal from a decree of the 
District Judge, Attock at Campbellpur, 
dated the 24th June 1921. 

Mr. M. S. Bhagat, for the Appellant. , 

Dr. Khalifa Shuja-ud-Din, for Sheikh 
Abdul Qadir, K. B., for the Respondent. _ 

JUDGMENT.—Bahadur_ ‘Khan, . a 
Ferozal Khattar of Thatti Gujran in the 
Fateh Jang Tehsil of the Attoċk District, 
died leaving three sons, Ghulam Khan and 
Ali Khan by one wife and Gujar Khan by. 
the other. His land was mutated in favour 
of his three sons in equal shares. Sub- 
sequently Ali Khan died and his widow 
re-married. Mutation of Ali Khan's share 
was effected by the Revenue Authorities in 
the names of Ghulam Khan .and Gujar 
Khan equally. The suit out of which the 
present second appeal arises was brought 
by Ghulam Khan, who contended that 
under the rule of chundawand mutation of 
his -uterine brother's share should have 
been effected in his favour alone and that 
his brother of the half blood had no right 
to share in it. The Courts below: have 
decided in favour of the plaintiff and. 
decreed his claim. . Gujar Khan has filed 
a second appeal to .this Court on a certi- 
ficate granted by the District Judge. : 

Now it is clear from the above that when 
Bahadur Khan died succession of his sons to 
his land was according to the rule of pag- 
wand and the question is whether the plaint- 
iff has proved the special custom set up by 
him, namely, that succession subsequently 
among the sons of Bahadur Khan is accord- 


ing to the rule of chundawond. In the Custo- 


mary Law of Attock District by Mr. Kitchin 
the answer to question No. 2 is that the 
pagwand custom is almost universally pre- 
valent in the District. The first piece of 
evidence relied upon by the plaintiff was 
the Igrarnama Chakwar of the laga, 
Khatran prepared atthe First Regularsettle- 
ment in 1862. The answer given here was 
in favour of the defendant's contention and : 
against the special custom set up by the 
plaintiff, and the answer was supported 
by a specific instance but three lambardars 
The entry in this. 


[di 1.6. i985} 
document, therefore, is partly in favour of 
the appellant and partly in favour of the 
respondent. The next piece of evidence 
relied upon by the plaintiff was a judg- 
ment by Mr.. Martineau, Divisional Judge, 
` Rawalpindi, dated 26th May 1913 in the 
‘ease of Waris Khan v. Sher Mohammed 
Khan and others, in which the custom set 
up by the plaintiff was found to obtain. 
Mr. Bhagat objects to this decision on the 
ground that it was an obiter dictum. In 
that case the first issue was whether the 
alienor had power to alienate his property 


without necessity and it was found that he’ 


had such a power. Under these circum- 
stances the finding on the second issue, 
namely, that the whole blood excluded the 
half blood was unnecessary, but all the 
same it is a piece of evidence in support of 


the custom put forward by the plaintiff.’ 


There as here the parties were Ferozal 
Khattars but they were living in a different 
`- district and we cannot think that this in- 
stance is of much use for the purpose 
of proving that a similar custom prevails 
in a village in the Fateh Jang Tehsil of the 
Attock District even though this Tehsil 
formed apart of the old Rawalpindi Dis- 
‘trict. The chundawand custom is one 
which frequently prevails in one family of 
a _ tribe and does not prevail in another 
family of the same tribe. Plaintiff also 


relied upon a mutation from village Karala . 


dated the 4th of March 1916 which is an 
exact instance of the rule set up by him. 
This instance is not of very much import- 
ance as the question of succession was sub- 
sequently made the subject of a suit which 
was under appeal when the present case 
was decided by the District Judge. Counsel 
are unable to inform us whether the suit 
has been finally decided yet or not. There 
is alsoon the record a copy of the judg- 
ment of Khan Bahadur Abdul Ghafur 
Khan, District Judge of Attock, in which 
the custom set up by the plaintiff was 
found to prevail in, another family of the 
same tribe -as that to which the parties be- 
longed. . 
The learned District Judge considered 
that the balance of evidence in the present 


case inclined, though very slightly, in. 


the plaintifi’s favour and he laid special 

stress on Mr. Martineau’s judgment. In our 

opinion Mr. Martineau’s decision helps the 

plaintiff very little and we do not consider 

that aspecial custom can he held to be 

established merely because the balance of 
( 
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evidence inclines very slightly in favour 
of the person alleging its existence. 

In Gholam Muhammad v. Muhammad 
Bakhsh (1) it was held that in cases of col- 
lateral succession arising in the Punjab of 
which the decision is governed by custom 
and in which a portion of the property of a 
common ancestor of the deceased and of the 
claimants is in dispute when it appears, 
(a) that the ‘property of the common 
ancestor was distributed according to the 
rule of chundawand or 

(b) that the property of the common 
ancestor was distributed according to the 
rule of pagwand: 
the Court may presume, until the contrary 
is proved, in case (a) that the whole blood 
excludes the half blood, and in case (b) that 
the whole blood and half blood succeed 
together. 

Following this it is clear that in the pre- 
sent case the burden of proving that the 
whole blood exeludes the half blood in 
succession to the share of Ali Khan lay 
upon the plaintiff and, in our opinion, he 
has quite failed to discharge it. We, there- 
fore, accept the appeal and setting aside 
the order of the lower Courts dismiss the 
the suit with costs in all Courts. | 
R.. L. Appeal accepted. 
(1) 4 P. R. 1891 (Œ. B). 


PATNA HIGH COURT. 
“ Registona OTVIL, 
March 20, 1925. 

. Present:—Justice Sir B. K. Mullick, Kr., 
and Mr. Justice Kulwant Sahay. 
ANANT POTDAR-—APPELLANT—APPLICANT 

l VETSUS 
MANGAL POTDAR—REsSPONDENT. 

Civil Procedure Code (Act V of 1908), s. 151, 0. XLI, 
r. 14 O. XLVII, r. 1-Appeal—Non-payment of 
printing costs—Dismissal for default—A pplication to 
set aside dismissal, nature of—Review—Inherent power 
of Court. { : 

Rule 19 of O. XLI of the ©. P. O. has no applica- 
tion to the dismissal of an appeal for default of the 
appellant, otherwise than by non-appearance. [p. 484, 
col, 2.) 

Under s. 151 of the C. P. C. a Court has no inherent 
power to set aside its own orders whenever it chooses 
to do so. [ibid] f Ta 

An application to set aside the dismissal of an 
appeal for failure of the appellant to pay the printing 
costs within the prescribed period must he regarded as 
one dor review under r, 1 of O. ALVII of the Q. P. Cy 


484 


and does not fall within the purview of-r. 19 of O. XLI 
of the Code. [ibid.] : 

The expression for “any other sufficient reason” in 
r.1 of O. XLVII of the C. P. C. would cover a case 
where an appellant whose appeal has been dismissed 
for failure to pay the printing costs within the time 
prescribed, is able to show that there was good ground 
for not paying the printing costs. within the prescribed 
period. [ibid.] 

Mr. M.N: Pal for Mr. Muhammad Yunus, 
for the Applicants. 


JUDGMENT.—The facts of this case 
are as follows: On the 20th November 
1924 this Bench made ‘an order in First 
Appeal No. 86:0f1924 that unless the print- 
ing costs were deposited within four days 
the appeal should stand dismissed without 
further reference to the Bench. The print- 
ing costs were not paid within the time 
prescribed and the appeal stood automati- 
cally dismissed on the 25th November, 
On. the 18th December 1924 an application 
was made by the appellant for permission 
to pay the deficit costs. The stamp affixed 
upon the application is one of the value of 
Rs. 3 which would be the proper stamp if 
the application were regarded as one under 
O. XLI, r. 19, 0f the C.P.C. 1f, however, 
the appellant is required to file an applica- 
tion for review of judgment, half the fee 
payable on the original memorandum of 
appeal is required and the application is 
insufficiently stamped. 

The earlier decisions of this Court pro- 
ceed upon the decision in Fatimunnisa v. 
Deoki Pershad (1) which held that an appli- 
cation to set aside a dismissal of an appeal 
for failure to file the necessary list must 
be regarded as one for review under 

.O. XLVII, r. 1. This authority would 
seem to govern'the present case also and 
has been followed in the following cases:— 

(1) Civil Review No. 36 of 1916, decided 
,on the 8th June 1917, by Roe and Jwala 
Prasad, JJ. 

© (2)M. J. O. No. 95 of 1918, decided on the 
20th June 1918, by Mullick and Thornhill, 
JJ ` 


(3) Review No. 31 of 1920, decided on the 
llth August 1920 by the Registrar as Tax- 
ing Officer. : 

(4) M. J. C. No. 35 of 1924, decided on tha 
30th May, 1924, by Das and Ross, JJ. . 

(5) Review No. 16 of 1924, decided on 
the l0th June 1924, by the Registrar as 
Taxing Officer. 

On the other hand the following cases 
since 1923 have taken the view that the 


* « 
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under O. XLI, r. 19, read with s. 151.0f 
the ©. P. C.:— . 

(1) Review No. 35 of 1923, decided on 
the 19th April 1924, by Jwala Prasad and 
Foster, Jd. i 

(2) M. J. O. No, 24 of 1923 and Review No 
38 of 1923, decided on the l5th April, 1924, 
by Jwala Prasad and Adami, JJ. ` ; 

(3) Review No. 30 of 1924 decided on the 
20th November, 1924 by the Registrar as 
Taxing Officer. ; 

If the decision in Fatimunnissa - v. 
Deoki Pershad (1) is still good law, then 
the application under O. XLI, r. 19, 
does not lie. From the wording ofthe rule 
in question it is difficult to see how it can 
be applied to acase of default otherwise 
than by non-appearance. It may be said , 
that the Full Bench decision of the Calcutta 


High Court was made before the present ` 


C. P. ©. when an order dismissing a case by | 
default was considered to be a decree. But 
it does not appear that the change in the 
definition of a decree really makes any 
difference for the purpose of this case. 

What the party is really seeking is re- 
versal of an order, which, ifit is not a decree, 
is certainly a judgment, andif the pro- 
visions for review do not apply, then there 
is nolremedy atall given by the Code: Order 
XLI, r. 19, certainly does not seem to be 
applicable. We think the words "for any 
other sufficient reason” in r. 1 of 
O. XLVII will cover the case where there 
is good ground for not filing the deficit 
printing costs. If it does not, then the 
appellant hasno remedy and we do not 
think s. 151 of the Code becomes applicable 
inevery case in which there is no other 
remedy. It does not appear that a Court’ 
has inherent power to set aside its own 
orders whenever it chooses to do so, 

The application has to-day been stamp- 
edas an application for review and the 
necessary deficit fee has been paid. The 
fee will be kept in deposit and notice will 
issue upon the opposite party to show 
cause why the review should.not be allowed. 

4. K. Order accordingly. 

(1) 24.0. 350; 1 C. W. N.21; 12 Ind. Dee. (S. s.) 
901 (F. B.) 
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LAHORE HIGH COURT. 
Sgconp COIvIL Apevau No. 543 or 1924. 
June 24, 1924. 

Present : :—Sir Henry Scott-Smith, KT., 

Officiating Chief Justice. 
“RAJA RAM AND OTHERE— PLAINTIFES 
—APPELLANTS 

versus 

BRIS LAL—DEFENDANT- RESPONDENT, 

Limitation Act (IX of 1909), s. 26—Easement— 
Onus. f 

The onus of proving all the points which are neces- 
sary to establish an easement under s. 26 of the 
Limitation Act is on the person who asserts its exist- 
ence, 

- Hari Mohun Thakur v. Rissen Sundari, 11 C. 52; 5 
Ind. Dee. (x. s.) 792, referred to. 

Second: appeal from -a decree of the 
District Judge, Karnal, dated the 19th 
November 1923. 

Mr. Shamir Chand, for the Appellant. 

Lala Takir Chand, for the Respondent. 


JUDGMENT.—In the case out of 
which this present second appeal arises 
the plaintifis sued for a perpetual injunc- 
tion restraining thedefendants from dis- 
charging water from three parnalas shown 
as F G and H in the plan of the record. 
In regard to the parnalas F and G the 
plaintiffs.\admitted that the defendant had 
been discharging rain water for a long 
time and that they have raised no objec- 
tion to this, but alleged that since a few 
years the ‘defendant had begun to dis- 
charge the dirty water of his house also 
and they asked that he be restrained from 
doing this. As regards the parnala H, they 
said “it was a new one and asked that the 

- defendant should be restrained from pass- 
ing any water throughit. The First Court 
decreed: the plaintiff's claim but the Dis- 
trict Judge on appeal dismissed it. The 
First Court’ in finding for the plaintiffs 
relied chiefly upon some applications made 
to the Municipal Committee by the defend- 
ant’s deceased brother Lala Basant Lal in 
1914 and 1915. The learned District Judge 
said that there was nothing in these peti- 
tions to help the plaintiffs and that the 
.onus was on the plaintiffs which in his 

opinion they had failed to discharge by 
anything in the said applications. 
not discuss the rest of the evidence but 
said in general way that the weight, of it 
was in favour of the defendant, 

Ehe learned District Judge also stated 
that it was unnecessary to go into the ques- 
tion- of limitation. 

In this Court it is urged that the onus 


+ 
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He did: 
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was really on the defendant to prove the 
existence of the easements claimed by him 
over plaintiff's property. Hari Mohan 
Thakur v Kissen Sundari (1) was cited. The 
head-note there states that “the right to 
restrain another’ from exercising ordinary 
proprietary rights over his own “land is of 
the nature of an easement different from 
the ordinary rights of owners of land; the 
burden of proof would, therefore, lie upon 
the party alleging such rights.” The de- 
fendant here claimed certain rights to 
pass water from his house on tothe plaint- 
iff's property. Ordinarily, no person has 
right to interfere with another person's 
right to deal witk his own property as he 
likes: and, therefore I think that the onus 
is certainly on the defendant to prove all 


‘ the points which are necessary to establish 


an easement under s. 26 of the Indian 
Limitation Act. 

I, therefore, accept the appeal and under 
©. XLI, r. 23, C. P. C. remand the case to 
the lower Appellate Court that it may ` 
decide the appeal upon the evidence on the 
record and in accordance with the above 
remarks. Stamp in the Court will be re- 
funded and other costs will be costs in the 
= 

peal accepted, 
ay IG, 52; 5 Ind. Dec. ‘x. 3.) 7 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDERS 
Nos. 55, 130 AND 70 oF 1923. 

July 24, 1925. 

Present:—Mr. Justice Devadoss and 
Mr Justice Waller. 

Sree Rajah VADIEVU VISWASUNDARA 
RAO—APPELLANT 


versus 
VANNAMU PAIDIGADA AND OTHERS 
— RESPONDENTS. 

Limitation Act (IX of 1908), Seh. I, Arts. 180, 181— 
Civil Procedure Code (Act V of 1903), 0. XXI, r. 95 
— Execution of deer ce—Sale—-Auction-purchaser, ap- 
plication by, for delivery of possession—Limitation— 
Order for delivery, whether can he treated as subsist- 
ing till actual delivery—Duly of Court. 

An application by the purchaser of immoveable 
property at a sale in execution of a decree for delivery 
of possession is governed by Art. 180 and not by 
ea of Seh. 1 to the Limitation Act. [p. 487, 
co. 

Where on an auction-purchaser's application for 
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delivery of possession of the property purchased by 
him the Court makes an order directing delivery of 
possession, but the order is not carried into effect 
owing to the default or laches of the auction-purchaser, 
the Court is justified in dismissing the auction-pur- 
chaser's application without giving any notice to him, 
and on such dismissal the order directing delivery of 
possession ceases to be operative. If the auction- 
purchaser thereafter wishes to. obtain delivery of 
possession, he must make a fresh application, and 
this application will be governed by Art. 180 of Sch. I 
to the Limitation Act. |p. 487, col. 1.] i 

Rule 95 of O. XXI of the C. P. C. lays upon the 
Court the duty to make an order for delivery on an 
application by the auction-purchaser. Under that rule 
the Court is not bound to see that delivery is actually 
effected, [p. 486, col. 2.] 


Appeals against the decrees of the Court 
of the Subordinate Judge, Cocanada, in A. 
S. Nos. 27, 26 and 28 of 1922, preferred 
against the orders of the Court of the Dis- 
trict Munsif, Cocanada, in ©. M. Ps. 
Nos. 1618, 1617 and 1620 of 1921, in S., C. 
Ss. Nos. 107,106 and 110 of 1916, on the 
file of the Court of the Deputy Collector, 
Head Quarters Division, Cocanada, respec- 
tively. 

Mr. Kameswara Rao, for the Appellant. 

Messrs. P. Somasundaram and P. Satya- 
narayana, for the Respondents. ; 


JUDGMENT.—The only point involv- 
ed in this appeal is whether Art. 180 is 
applicable to an application by the pur- 
chaser of immoveable property at a sale in 
execution of a decree for delivery of posses- 
sion, or Art, 181. ` 

The appellant purchased property in 
execution of a decree and the sale was 
confirmed on 29th June 1918. The applica- 
tion out of which the present appeal arises 
was made on 30th July 1921. Both the 
District Munsif and the Subordinate Judge 
have held that the appellant's application 
is barred by limitation under Art. 180 of 
the Indian Limitation Act. Itis conterded 
by Mr. Kameswara Rao before us that an 
application for execution was made in 
June 1920 and the District Munsif ordered 
that the property sold should be delivered 
to the purchaser and that this order was 
not carried out by the Court and, therefore, 
should be considered to be in force. He 
urges that when a Court passes an order 
for delivery itis the duty of the Court to 
see that the delivery takes place and he 
relies upon the wording of O, XXI, r. 95 and 
contends that the words “the Court shall, 
on the application of the purchaser, order 
delivery to be made by putting such pur- 
chaser, or any person whom he may appoint 
to receive delivery on his behalf in posses- 
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sion of the property” lay upon the Court 
the duty to make an order for delivery on 
an application by the purchaser. The 
Court is not bound to see that delivery is 
actually effected, for delivery may not take 
place notwithstanding the order of the 
Court by reason of a third persun being in 
possession or by some resistance offered by 
a person entitled to object to delivery, or 
the delivery cannot take place owing to 
misdescription or wrong description or 
owing tothe absence of the purchaser or 
his man. Jn this case the application of 
June 1920 was dismissed as the warrant of 
delivery was returned unexecuted as there 
was no one to take delivery. The conten- 
tion that the order for delivery is in force till 
actual delivery takes place is not supported 
by the wording of O. XXI, r. 95, or by any 
decided case. The contention that when 
an order for delivery is made that order is 
to remain in force till actual delivery takes 
place is tantamount to saying that an order 
for delivery is a decree which can be kept 
alive by periodical applications. To uphold 
this contention would be to apply Art. 182 
to applications for delivery. Article 180 is 
clear in its terms. It gives three years’ time 
for. making an application for delivery of 
possession from the date when the sale 
becomes absolute. When there-is a specific 
provision applicable to the case, it is not 
proper to overlook that Article and apply 
Art. 181 of the Limitation Act which is a 
residuary Article applicable to cases not 
provided for elsewhere in the First Schedule 
tothe Limitation Act or by s. 48 of the 
C. P. ©. j : 
There is only one reported decision of 
this Court on this point Nandur Subbayya 
v. Venkatramayya Apparao Bahadur (1) 
and the learned Judges, who decided that ` 
case took different views on the question. 
Abdur Rahim, J. held that ina case like 
this Art. 181 is the proper Article to apply. 
His view is that when an application for 
delivery of possession -is made and the 
Court passes an order for delivery, that 
order should be considered to be in force 
till actual delivery is effected and he holds 
that if the Court wanted to dismiss the 
application it should give notice to the 
applicant to show cause why the order for 
delivery of possession should not be dis- 
missed and that if no notice is given to 
the auction-purchaser to show cause why 


(1) 43 Ind, Cas. 155; (1918) M, W. N. 214; 7L. W., 
16, 
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his application should not be dismissed the 
dismissal should be considered as shelving 
the petition for statistical purposes. Where 
the Court is unable to give effect to its 
order by reason of the absence of the peti- 
tioner, who is bound to be presentin order 
to take delivery, or owing to causes over 


which he has control, it is not the duty of. 


the Court to give notice to show cause why 
the petition should not be dismissed. It 
_ would be different if the delivery was 
obstructed by the judgment-debtor; or if 
owing to anything that the judgment- 
debtor does or owing to causes which are 
beyond the control of the auction-purchaser, 
the delivery is not effected, it may be said 
that the order for delivery remains in force 
and a subsequent application to execute 
that order is a valid application even if 
thatapplication may be more than three years 
after the date of the sale being made abso- 
lute. Oldfield, J., took the view that Art. 
180 was the proper Article applicable to the 
case. He chbserves at page 218*, “it has 
been recognised in along series of cases 
[Thakur Prasad v. Abdul Hassan (2) 
already referred to] that ‘a decree-holder’s 
proceedings can only be held to be legally 
continued when the interruption to 
them was. not occasioned by any fault of 
his own, but either by the successful objec- 
tion of ajudgment-debtor, or a third party, 
or by some obstacle interposed by the 
Court.” With very great respect we are 
. unable to follow the reasoning of Abdur 
Rahim, J., and we respectfully adopt the 
reasoning of Oldfield, J. Oldfield, J., and 
Bakewell, J., held in a similar case that Art., 
180 was the proper Article applicable to the 
ease O. M. S. A. No. 75 of 1916. The decision 
in Jit Mal v. Jwala Prasad (3) has no appli- 
cation to the present case. In that case the 
arrest of the judgment-debtor could not be 
effected as he concealed himself. It was 
held that the application was pending as 
the arrest could not be effected owing to 
the conduct of the judgment-debtor. But 
where owing to the default or laches of the 
auction-purchaser, delivery of possession 
could not be effected, the Court would be 
justified in dismissing the application for 
delivery of possession even though an order 
for delivery has been :made, Article 180 
was enacted in the Act of 1908 and the. 


(2) 23 A. 13; A. W. N. (1900) 178 
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Article is clear in its tétms. There is no” 
warrant for extending the period of limita- 
tion by applying Art. 181 to a case where 
owing to the auction purchaser's default 
delivery could ‘not be effected. We hold 
that Art. 180 of the Limitation Act has 
been properly applied to the facts of the 
case and we dismiss this appeal with 
costs. ` 
The point involved in C. M. S. A. No, 130 
of 1923 is the same and the judgment in 
this appeal governs that case also. 0. M. 
S. A. No. 180 is dismissed with costs for 
the reasons given in our judgment in O, 
M. S. A. No. 55 of 1923. ©. M.S. A. 
No. 70 of 1923 is dismissed without costs. 
V. N. V. 


Z.K. Appeal dismissed. 
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LAHORE HIGH COURT. 
Seconp OIvIL APPEAL No, 657 or 1925. 
October 22, 1925. 
-Present:—Mr. Justice Campbell. 
LAKHMI CHAND— DEFENDANT 
— APPKLLANT 
VETSUS 
Tut Firm CHHAJJU MAL-RATTAN 
LAL THrovGH RATTAN LAL —PLAINTIFF3 
AND CHHAJJU RAM—DEFENDANT— 

: RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 89— 
Principal and agent—Date fixed for settlement of 
accounts—Accounts, suit for—Limitation, commence- 
ment of. 

Where a date is fixed between a principal and agent 
for the settlement of accounts, limitation for a suit for 
accounts by the principal against the agent begins to 
run from the date fixed and not from the date of the 
last transaction entered into by the agent on behalf of , 
the principal. [p. 488, col. 1.] ; 

Second appeal from a decree of the Dis- 
trict Judge, Delhi, dated the 16th Decem- 
ber 1924, affirming that of the Senior Sub- 
Judge, Gurgaon, dated the 16th June 1924. 

Lala Sardha Ram, R.S., forthe Appellant. 

Mr. Shamair Chand, fcr.the Respondent. 

JUDGMENT.—In this case the lower 
Appellate Court has upheld a decree grant- 
ed to the Firm Chhajju Mal-Rattan Lal 
against Lakhmi Chand for Rs. 875 due to 
them on certain transactions in which the 
defendant acted as the plaintiff's commis- 
sion agent. 

In second appeal the only point raised 
is whether the suit was within limitation. 
Both parties agree that the Article of the 


dss ` 
Limitation Act applicable is 89 and that the 


suit, which was instituted on the 31st May 
1923 should be shown to have been brought 


within three’ years of the termination of ` 


the . agency. The defendant-appellant’s 
contention is that the agency terminated on 
the 29th May 1920 and that of the plaint- 


iff-respondents is that itte1minated on Ist - 


of June 1920. The lower Appellate Court 
upheld the plaintiff's ‘contention on the 
ground that the parties had agreed that the 
account should be settled on the Ist of 
June although all the transactions of pur- 
chase and. sale into which the defendant 
entered on behalf of the plaintiffs might 
have been completed as alleged by the 
defendant on the 29th May 1920. 

For the defendant-appellant it is argued 
that there is no proofof any agreement 
that accounts should be settled on the Ist 
of June, but there is the sworn testimony 
on the record of one of the plaintiffs to 
support the lower Appellate Court’s finding 
on this point. The lower Appellate Court 
has further accepted the plaintifis’ accounts 
as correct and has believed the statements 
of the witnesses produced by them to 
depose to the nature of the transactions. 
According to this evidence what took place 
on the 29th May 1920 was that by that 
date the purchases., and sales made by the 
defendant on the plaintiffs’ behalf were 


equalized in quantity, that is to say, on that. 


date the defendant had purchased for the 
plaintiffs 2,700 maunds of gram and had 
sold the same quantity. The Ist of June, 
however, was the appointed settling day 
. and until that day was over it could not 
be said that the defendant had ceased 
to represent the plaintiffs as their agent 
and. todo acts in that capacity. In view 
of the lower Appellate Court’s finding that 
the nature of the transactions was as alleg- 
ed by the plaintiffs there can be no other 
conclusion but that the agency did not 
terminate until the 1st of June. 

The appeal, therefore, fails and is sais 
missed with costs. 


ZAK 


\ 


Appeal dismissed. 


HİRA LAL BANERJEE V. SURENDRA NATH SARBANGA, 


' kabuliyat. 
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' CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECREE No. 2050 

oF 1923. 
June 19, 1925, 
Present:—Mr Justice Chakravarti. 
` HIRA LAL BANERJEE AND OTHERS—- 
PLAINTIFFS—APPELLANTS 
VETSUS 
SURENDRA NATH SARBANGA 

AND OTHERS — DEFENDANTS— RESPONDENTS, 

Court Fees Act (VII of 1870), s.? (xt)—Landlord 
and tenant— Suit against tenant and trespasser, nature 
of—-Civil Procedure Code (Act V of 1908), O. VII, r. 
11—Court-fee, deficiency in—Procedure. 

A suit for a declaration of title against certain: 
persons’ who are treated as tenants of the plaintiff and 
for a relief against another person on the footing 
that he is a trespasser, does not fall within the pur- 


seid of cl. (xi) of s. 7 of the Court Fees Act. [p. 489, 
col. 1 


1] 

Where the Court finds that the Court-fee paid on a 
plaint is insufficient, it ought to.give an opportunity 
to the plaintiff to value the suit properly and to pay 
the necessary Court-fees. It is not proper in such a 
case to dismiss the suit on discovery ‘of the fact that 
tke Court-fee paid is not sufficient, [ibid.] 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, Hooghly, dated 
the Sth of May 1923, reversing that of the 

“Munsif, Third Court at Serampore, dated 
the 3lst October 1922. 

Dr, Jadu Nath Kanjilal and Babu Subodh 
Chandra Dutt, for the Appellants. 

Babu Hira Lal Chakr avartt, for the Re- 
spondents. | 


JUDGMENT.—This is an appeal by 
the plaintiffs and arises out of a suit brought 
by them against three defendants for eject- 
‘ment. The plaintiffs’ case was that the 
property in suit originally belonged to the 
father of these three defendants; and that in 
execution of a mortgage-decree against their 
father the property was sold in the year 
1907 and purchased by the plaintiffs. They 
further alleged that after they had taken 
possession defendant Nò. 1 and the husband 
of defendant No. 3 two of the sons of the 
mortgagor judgment-debtor took a lease of 
the land insuit under a kabuliyat in the 
year 1919. Defendant No. 3 is the widow 
of the eldest son of the mortgagor. Defend- 
ant No. 2, the third son, did not join in the 
But it appears that after the 
lease was granted to defendants Nos, 1 and 3 
defendant No. 2, as found by the Munsif, 
also came and lived on the land. The suit 
was constituted against defendants Nos. 1 
and3 as an e) jectment suit against tenants 
after the expiry of the term of the lease. 
The defendant No,.2 wasnot atenant. The 
plaintiffs, therefore, in the plaint asked for a 


Wi 
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declaration of their title as purchaser in 
execution of the mortgage-decree and also 
asked for a decree against defendant No. 2 
as a trespasser. 

The learned Munsif found the plaintiff's 
title under the auction-sale in execution. of 
the mortgage decree and also found that 
defendants Nos. 1 and 3 were tenants under 
the kabuliyat of 1919. The learned Munsif 
further found that defendant No. 2 was 
really licensee of the other defendants and 
had no title to the land and made a decree 
in favour of the plaintiffs against all the 
defendants. 

The lower Appellate Court on appeal by 
defendant No, 2 alone has dismissed the 
plaintiffs’ suit on the ground that the suit 
was really a suit for ejectment of all tenants 
as contemplated by s. 7, cl. xi of the 


. Court Fees Act and, therefore, the plaintiffs 


could get no relief against defendant No. 2 
unless a suit properly constituted against a 
trespasser was brought. 


The learned Subordinate Judge is correct 
in the view to the extent that the Court-fee 
paid on the suit was as contemplated by 
cl. xiofs. 7 of the Court Fees Act. But 
Ihave had the plaint read to me and 
I have no hesitation in saying that the 
plaint was one not strictly within the con- 
templation of cl. xi of s. 7. The suit 
asked for a declaration of title and also 
asked for a relief against defendant No. 2 
on the footing that he was a trespasser. 
The learned Munsif gave a decree to the 
plaintiffs apparently without any objec- 
tion as to the insufficiency of the Court-fee 
paid by the plaintiffs. I think the learned 
Subordinate Judge in view of the frame of 
the suit should not have dismissed the suit 
on the ground that the Court-fee paid was 
insufficient, but I think he ought to have 
given an opportunity tothe plaintiffs to value 
the suit properly and to pay the necessary 
Court-fee and disposed of the matter on the 
merits trying the suit as made in the plaint 
with the prayers contained therein. 


-The result, therefore, is that I set aside 
the judgment ‘and decree of the lower 
Appellate Court and send the case back to 
him to try the appeal on the merits after 
demanding proper Court-fees from the 
plaintiffs and when such Court-fee is paid 
he should dispose of the appeal according 
to law. 

In the circumstances cf this case I make 
no order as ‘to the costs of this appeal. 


489 
Costs of the Courts below will abide the 


result. 
M. B. Appeal allowed 
Z. K. Case remanded., 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 538 or 1922, 
March 11, 1925. 

Present :—Mr. Justice Ramesam. 
GADEPALLI SEETHARAMASW AMI — 
PraIntirr—A PPELLANT 
versus 
The SECRETARY or STATE ron 
INDIA Iin COUNCIL REPRESENTED BY THE 
COLLECTOR or GODAVARI DISTRICT 
AND OTHERS—-DEFENDANTS— RESPONDEN1S, 
Negligence--Damage caused by wrongful act 
strengthened by natural causes—Damages, calculation 
of basis of---Nominal damages, when to be award- 

€ 


Nominal damages are intended to be awarded only 
where the plaintif has sustained damnum sine in- 
juria, that is, where aright of his has been infringed 
but not so as to cause any sensible damage. |p. 19], 
col. 2. 

Whore the plaintiff has sustained damage by reason 
of the defendant's wrongful act, although such 
damage would not have he2n caused ifthe defend- 
ant's act had not been strengthened hy natural causes, 
suchas heavy rainfall,and it cannot be ascertained 
that any definite portion of the damage caused is due 
solely to the intervention of the natural cause, the 
plaintiff is entitled to recover damages calculated on 
the basis of the actual loss suffered hy him. [p. 491, 
col. 2; p. 492, col. 2.] f 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Cocanada, in A. 8, Nos. 5and 9 of 1921, 


preferred against that of the Court of the 


District Munsif, Peddapur in 0.8. No. 462 


of 1917. 

Mr. C. Rama Reo, for the Appellant. 

Mr. K. Rama Murthi, for the Respondents. 

JUDGMENT.—This second appeal’ 
arises out of a suit by the plaintiff for in- 
junction and for damages. The plaintiff 
is the owner of jiroyti land No. 784 in 
Peddapuram. This land was situated south 
of a tank called Venkatapathiraju tank. 
The plaintifis complained that the defend- 
anis extended the tank towards the east, 
shifted the bye-wash of the tank from north- 
west to the north-east and in the year 1916 
bunded the bye-wash so as to enlarge the 
water-spread ofthe tank and cause sub- 
mersion to plaintiff’s land, namely. S. No. 
784. Plaintiff claimed Rs. 1,000 as damages. 

The first defendant is the Secretary of 
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State for India and defendants Nos. 2 to 6 
are the ryotwari tenants under Government, 
` whose lands are irrigated by the tank 
and whose lands would be benefited by an 
increase of the water-spread of the tank. 
The District Munsif found that the tank 
proper should be confined to 8. No. 775 and 
did not extend to S. No. 760 as contended by 
the defendants Nos. 2 to 6, that it was not 
possible to say when the bye-wash was 
changed from the west to east, but that 
the western outlet was closed as the result 
of the opening up of aroad and that the 


eastern outlet was bunded up by the defen-: 


dants causing damage to the plaintiff. He 

„also found that defendants Nos.2 to 6 
were responsible for the opening up of the 
eastern outlet and that the first defendant 
‘was also responsible inasmuch as he 
attempted to support the action of defend- 
ants Nos. 2 to6 through his officers, that the 
plaintiff sustained damage to theextent of 
one thousand rupees and accordingly gave 
a decree. 

_ On appeal, the Subordinate Judge finds 
in para, 9; “All-that we see from the records 
maintained by the Government is that 
Survey No. 775 is the tank bed................ 
Soloed: The Government says that its tank 
is only in Survey No, 775. The bed of 
the tank and the bund must necessarily be 
confined to that number; but, asa matter 
of fact, we see that the tank extends 
some hundreds of feet beyond its eastern 
limits and all this length iscovered by 
fields of private owners, the bund also being 
owned by them. The Government has not 
made anv attempt to extend the tank bund 
openly and as of right, but permitted the 
bed to drift for itself according to the 
whims and the caprices of the adjacent 
owners’. Finally he says in para. 10 that 
the tank has been in the present extended 
‘condition for over thirty years at least. But 
from his earlier remarks, it is also clear 
that this expansion was neither proper nor 
authorised by Government. He finds in 
para, 11 that the plaintiff cannot complain of 
the shifting of the bye-wash. In para. 12 
he then states: “The only question that 
remains for consideration is whether the 
defendants have bunded up the bye-wash 
and the damage complained of was caused 
directly by such bunding up”. In the 
course of the paragraph, he first refers to 
the plaintiff's arzi dated the 30th October 
1916 ‘Ex. T). Then, after referring to a 
Stream of arzis. showing the anxiety of the 


GADEPALLI SEETHARAMASWAMI D. SECRETARY OF STATE FOR INDIA, 


(91 I. 6, 1955] 


plaintiff, he refers to the karnam’s report’ . 


Ex, T. (1) dated the 30th October 1916 which 


shows that a bund was really put up but 
Exhibit T (1) says: “On in- 


was removed. 
spection I found at that place, stakes, a 


yard high, were set with small palmyrah 


and date trees, etc , laid across, for prevent- 
ing the escape of Water” ............ sr rrenerane 
“On account of the said bund, the. lands 
bordering on the interior of the tank are 
being submerged and crops damaged”. 
The Subordinate Judge then refers to 
Ex U (2) dated the 9th November 1916, a 
report to the Minor Irrigation Overseer 
which also confirms the fact of the'existen- 
ce of the bund across the bye-wash. The 
Subordinate Judge then states that the 
Minor Irrigation Overseer found that the 


bund which was still in existence at the- 


time of the inspection was 6 inchas higher 
than the full tank level of the tank. His 
inspection was on the 6th of November. 
The Subordinate Judge then states: .“Thus 
thé higher level of the bund by 6 inches 
continued from 30th October to the 6th of 
November”. Lower down he refers to a 
large number of arzis upto July 1917. 
Then he states: “But it does not appear 
that the bund was raised beyond the 4 
inches mentioned in Ex. A-3 until July 
1917.” 
the Overseer on the plaintiffs petition 
of the 29th July. This report stated 
that the existing natural bye-wash was 
bunded up to a height of one foot. The 
Subordinate Judge then states: “what this 
F. T. L. was it is difficult to see. Presum- 


‘ably it bad the effect of not allowing more 


than 1 foot of water over 784- A”. Hethencon- 
cluded “From the mass of evidence all that I 
have beenableto gather is that the bye-wash 
was originally bunded up in October 1916 to 


the extent of one yard by the owners of the. 


adjacent fields but the bund was immediate- 
ly removed by the village officers, that the 
remnant of the bund- removed was still 6 
inches high when the Minor Irrigation 
Overseer went and saw itin the beginning 
of November 1916, that subsequently. there 
was a report again in the end of November 
1916 and when the Overseer again inspect- 
ed it he found 4 inches of the bund above 
the F. T. L., that he got the excess removed 
but under the orders of the Deputy Collect- 
or he had to putit up again, that in July 
1917 there was again a bund put up which 
was reported by the plaintiff and on which 
under the orders of the -Tahsildar action 


He then refers to the report of. 
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was taken by the Overseer andthe bund 
‘was removed so as to have only one fcot of 
water on the beneficial submsersion land 
of 784-A." He then says: ‘We have to see 
what damages the plaintiff sustained mainly 
by reason of the bund put up and removed 
from time to time”. It is clear from. his 
- findings just quoted and also from the state- 
ment in para. 16 of the judgment where he 
says: “The plaintiff cannot be compelled to 
- be in perpetual fear of submersion and 
damage, anda duty is cast upon the first 
defendant to keep his tank in such a posi- 
tion as not to cause any damage to the 
plaintiff the adjacent owner. A mandatory 
injunction will, therefore, be necessary to 
have the F. T. L. fixed and the outlet con- 
structed by raising a masonry weir which 
would discharge the water accumulating 
beyond the permitted water spread.” The 
Subordinate Judge is of the opinion that 
there isa wrongliul act on the part of the 
defendants which furnished a cause of action 
to the plaintifi’s suit and which has caused 
him damage. The Subordinate Judge dis- 
cusses the question of damages in paras. 13 
to 15. At the end of para. 13 he says :-—“It 
is not possible to say what damage was 
caused by which of these agencies. In the 
absence of positive data, I cannot fix the 
entire Liability upon the defendants”. The 
agencies he refers to in the sentence just 
quoted are other natural agencies, such as 
heavy rain, overflowing of a feeder channel, 
etc. In para. 14 he says :—“But because of 
the abnormal rains which had direct access 
to the plaintiff's fields and the plaintiff not 
having been able to show that the damage 
was mainly due to the overflow of the tank 
water and as there has been no wrongful 
act committed by the Government their 
attempts having always been to avert dam- 
ages, I must exonerate the first defendant 
‘from liability”. In para. 15 he says:— 
“With regard to the second portion, defen- 
dants Nos. 2 to 6 are certainly wrong in 
having persisted in buuding up the tank 
first to a height of one yard then to a height 
of 6 inches and afterwards to a height of 
one foot. The damage caused by the rise 
of one yard would have been considerable, 
but it was immediately averted on the very 
day. The water of 6 inches depth was 
allowed to continue for more than a week 
and water of 4 inches was allowed to con- 
tinue for some months. The immediate 
“cause of the whole damage does not appear 
to be this slight rise in level, but the plaint- 
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iffis entitled toclaimdamages to some extent.” 
From all the above sentences quoted by me, 
the Subordinate Judgeseems to be of the opi- 
nion that the plaintiff has certainly sustained 
damages in the year 1916 but that the damage 
could not have been wholly caused by the 
wrongful act of the defendants in opening 
up the bye-wash but that other natural 
causes must have combined with the wrong- 
ful act of the defendants in producing the 
damage. 

Accepting these findings of the Sub- 
ordinate Judge the question arises, whether 
the Subordinate Judge is right in giving 
nominal damages. In para. 15 he savs:— 
“For the reasons discussed above in fixing 
the damages, I do not think that the plaint- 
iff would be entitled to much more than 
nominal damages”. His “reasons discussed 
above” were not for fixing the damage, but 
for finding out the causes of the damage. 
Nominal damages are intended only where 
the plaintiff has sustained damnum sine 
injuria, that is, wherea right of his has 
been infringed but not so as to cause any 
sensible damage. In the present case, the 
plaintif has sustained damage. A perusal 
of the whole record inthe case, beginning 
from Ex. T dated 30th October 19.6 and 
ending with Ex. GG. of 25th August 1917 
along: with oral evidence including most 
of the defendants’ witnesses, leads only to 
one conclusion, namely, that the plaintiff 
has sustained damage by reasonof the de- 
fendants’ wrongful act. It may be the 
wrongful act would not have caused damage 
to the plaintiff if it were not strengthened 
by natural causes such as heavy rainfall 
in that year and the Subordinate Judge 


himself, as I have shown from sentences 
quoted from his judgment, practically 


means to find out the defendants’ acts 
strengthened by other natural causes, did 
cause real damage to the plaintiff: (See 
Ex. VV). In such a case, Ido not think 
that nominal damges isthe proper relief 
to be awarded to the plaintiff, 


Mr. Lakshmanna relied on Mayne on 
Damages, page 572: “Where, however, the 
plaintiff had evidently sustained some 
damage, but the Jury, being unable to 
ascertain the amount, found a verdict for 
the defendant, the Court permitted the 
plaintiff to enter a verdict for nominal 
damages." The case cited viz, I eize v., 
Thompson (1) has nothing to do with; the 


(1) (1808) 1 Taunt 121; 127 E. R, 778. 
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present case, That was a case in which an 
action was brought to recover general 
average upon a policy of goods shipped on 
account of the plaintiff from Amsterdam 
to London. The plaintiff proved a sum of 
600 guilders tohave been paid for a boat 
which was to be apportioned as general 
average but he did not make it sufficiently 
appear to what amount the defendant was 
liable to contribute. The Jury could not 
ascertain any given sum to be the propor- 
tion due to the plaintiff. On the other 
hand, two cases are relied onby the appel- 
lant which are, I think, more relevant. In 
Municipal Corporation of tie City of 
Bombay v. Vasudeo (2) the defendant was 
. the Municipal Corporation of Bombay. It 
was there found that the Corporation 
erected some embankments and bridges but 
in carrying out the works had not taken 
sufficient care to avoid causing of damage 
to the plaintiff. The lower Appellate Court 
held that the work was negligently done 
in relation to adjoining and neighbouring 
lands. Inthe year 1897 there were heavy 
floods, the floods were no doubt in the 
nature ofa vis major but the First Court 
below held that the vis major was the 
sole or approximate cause of the damage. 
The lower Appellate Court found that the 
floods of 1896 were so exceptional and un- 
usual as to be classed under the category 


of vis major but not so exceptional such as. 


by any reasonable man cannot be anticipat- 
ed. In the present case also, there was a 
rainfall in 1916 in .Peddapuram slightly 
heavier than the preceding five or six 
years but not of such an exceptional 
character as could not be anticipated by a 
reasonable man. Such years of heavy rain- 
fall occasionally occur once in five or ten 
years, A glance at the plan shows that the 
contour of the extended tank is the 
contour of 10018 marked in green line on 
the plan. It submerged not only special 
rate land 784-A but alsoa portion of land 
784B. Itis true as remarked by Sidgwick 
(Vide Vol. III of Sedgiwick on Damages. 
Sect. 942, page 1948) “Where it was shown 
that the land would. have been flooded by 
natural causes, but the defendant’s act in- 
creased the loss, the measure of damages 
was the increase of loss”, But in the pre- 
sent case the Subordinate Judge has not 
found that some definite portion of the 
damages sustained by the plaintiff would 


(2) 6 Bom. L. R. 899, 
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have been caused by the heavy rains of 
that year and other natural causes even if 
the defendants’ wrongful act had never 
existed. I understand his findings to mean 
that the damage sustained by the plaintiff 
was caused by all the causes put together, 


` 


-naniely, the natural causes and the defend- | 


ants’ wrongful act but that no definite 
portion of it can be assigned to any one 
cause ifit existed alone. To such. a case 


the principle of Municipal Corporation of 


the City of Bombay v. Vasudeo (2), which 
itself rests on Fletcher v. Smith (3), applies, 
In the case before the House of Lords 
defendant diverted a natural water-course 
which ran across andover his mine. The 
diverted water-course was insufficiently 
constructed and on occasions of certain heavy 
rainfalls, the water flowed overthe walls of 
the artificial water-course and flooded the 
plaintiff's mine. It was found that the 
defendant knew that the water-course was 
not as efficient as the old one, nor did he 
construct in such a manner that it would 
be capable of conveying all the water that 
might flow into itfrom all such floods and 
rainfalls as might reasonably be anticipated 
to happen in that locality. The Jury's 
answer was the rainfall was exceptional 
but the new channel was insufficient. The 
insufficient condition was an insufficiency 
to cope with rainwater not exceptional or 
in other words rainfall such as might 
reasonably be anticipated. On these find- 
ings of the Jury, the plaintiff got a verdict 
which was affirmed by the Court of Appeal 
and the House of Lords refused to inter- 
fere in the decision. I think the principle 
of that decision applies to -the present 
ease. I cannot, therefore, accept the conclu- 
sion of the Subordinate Judge that this is 
a case in which nominal damages only 
should bé awarded to the plaintiff. 


.It remains to be found, what are the 


damages sustained by the plaintiff, 
the Subordinate Judge has given a find- 
ing on the amount of damages sustained 
by the plaintiff, but which I was unable to 
accept, I should call for fresh findings from 
the lower Court; but, as I have already 
pointed out, the Subordinate Judge has 
never addressed himself to the question of 
the amount of damages sustained by the 
plaintiff. What he said was that this is a 
case in which nominal damages only should 
be awarded. I, therefore, think, it is open 


(3) (1877) 2 A. O. 781; 47 L. J. Bx.-4; 37 L. T. 367; 26 
W. R. 83. é 


.decaying in the water. 
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tome either to find the amount of damages 
myself orto call fora fresh finding. Both 
the learned Vakils for the parties are will- 
ing that I should find the amount of 
damages and thus avoid delayin the dis- 
posal of the case. The Munsif has not 
referred to the evidence in detail. It seems 
to me, his decree for Rs. 1,000 is excessive, 


‘as'he practically accepted the plaintiff's 


figure without any discussion. A batavia 
garden, belonging to the plaintiff is be- 
yond the green line, to which I have referr- 
ed to already. Ido not think the plaintiff 
is entitled to any damage for the loss of 
the batavia trees, The plaintiff says: “The 
paddy crop was about to be fit to be harvest- 
ed and water gradually rose and crop that 
might be a garce was hopelessly lost, 
before it was quite ripe. Two other garces 
of paddy could have been harvested from 
the rest of the land but the harvesting 
was not possible as all that also came to be 
fully under water. The batavia and lemon 
and plantain and chillies plants’ all died, 
Redgram to the 
extent of about 2 or 3 putties was thus lost; 
horsegram to the extent of about 2, 3 
putties; chillies to the extent of 4,5 putties.” 
Taking the smaller figures, given by the 
plaintiff, ib seems to me that the plaintiff is 
entitled to damages to the extent of Rs. 562. 
Imy add that one sentence in para. 13 of 
the Subordinate Judge’s judgment is un- 
intelligible to me: “The plaintiff raised a 
small bund in his field 784-A so as to con- 
serve water in that field.” This bund is 
a small bund and cannot operate where 
the general level of the water rises beyond 
its level. It can come into operation only 
when the water goes below the level cf the 
bund. To say that this bund has anything to 
do with the flooding of plaintiff’s land and, 
the damage caused to it seems to be a 
piece of special ‘pleading. The Subordinate 
Judge refers to it asone of the possible. 
causes that had caused the plaintiff damage, 
but at the same time he was unwilling to 
say that all the damage is caused wholly 


yit. 

In the result, I partly allow the appeal 
and modify the lower Courts decree by 
awarding damages to the extent of Rs. 562 


- against defendants Nos. 2 to 6 only. It has 


been stated before me that the plaintiff and 
the first defendant had compromised the 
matter and that first defendant had issued 
ordera about the maintenance of the tank to 
the satisfaction ofthe plaintiff; and] need 
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not deal with that portion of the appeal, 
relating to the first defendant. Plaintiff 
will get proportionate costs throughout 
from defendants Nos. 2to 6 on the amount 
he has succeeded. Defendants will bear 
their own costs throughout. 

The memorandum of objections is dis- 
missed but without costs. 

V.N. V, 


BAG Appeal partly allowed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decre No. 2048 
oF 1923. 

June 22, 1925. 

Present:—Mr. Justice Chakravarti. 
SHEIKH MOHARAMDI—Desrenpant— 
APPELLANT 
VETSUS 
SHEIKH ASMAT—P.arstirF AND SHEIKH 
RAHAMAT—DEFENDANT—RESPONDENTS. 

Landlord and tenant—Abandonment—Non-payment 
of rent, effect of—Bengal Tenancy Act (VIII of 1885), 
Sch. III, Art. 8—Landlord and tenani—Suit by 
tenant te recover possession of holding—Landlord no 
party to ouster-—Limitation. 

The question whether there has been an abandon- 
ment of his holding by a tenant is primarily a 
question of fact depending ona number of cireum- 
stances to be proved in each case. Mere non-payment 
of rent is not sufficient for establishing abandonment 
of a jote by a raiyat. That fact, however, when taken 
with other circumstances may enable the Court to esme 
to a conclusion one way or the other according to the 
circumstances ofa particular case. [p. 494, col. 1) 

Wherein a suit by a tenant for possession ot his 
holding itis found thatthe landlord bad no hand 
in the ouster and that he recognised the defendant 
as atenant after the latter had entered into the land 
oh his own account and had kept the plaintiff out 
of possession, the suit is out governed by the two 
years’ rule of limitation laid down in Art. 3 of Sch. UI 
to the Bengal Tenancy Act. [ibid.] 

Appeal against a decree of the Subordi- 
nate Judge, Third Court, Mymensingh, 
dated the 20th of April 1923, affirming that 
of the Munsif, Third Court, Netrokona, 


dated the 6th of May 1922. 
Babus Ramendra Chandra Ray and 
Upendra Kumar Ray, for the Appellant. 
Babu Birendra Kumar De, for the Re- 


sponcents. 


JUDGMENT.—This is an appeal by 
the defendant and arises out of a suit 
prought by the plaintiff for khas possession 
of the land in suit on establishment of his 
jote right. The defence of the defendant 
was that althought the plaintiff was the jote- 


“Abe 


‘dar of the landin suit he had abandoned 

\ the land and that after he had left the 
village the defendant got a settlement of the 
land from the landlord and was, therefore, 
rightfully in possession. The ’ defendant 
also pleaded the special limitationas a bar 
to the suit. Both the Courts have decreed 
the plaintiff's suit. 

In this second appeal the learned Vakil 
who appears for the defendant-appellant: 
contends that the finding of the lower 
Appellate Court that the plaintiff did not 
abandon the land was erroneous and in 
support of this contention cited the case of 
Gober. Sheikh v, Alipuddin Sheikh (1). Now 
the question as to whether there has 
been an abandonment of the landby the 
raiyat is primarily a question of fact 
depending no doubt upon a number of 
circumstances to be proved in each case. 
The learned Subordinate Judge has con- 
sidered the circumstances and has held that 
there was no intention on the part of the 
‘plaintiff to abandon the-land and that 
except that there was non-payment of rent 
for a number of years there was no fact 
which supported the plea of the defendant 
: of abandonment by the plaintiff. Now the 
_ case cited by the learned Vakil shows that 
“mere non-payment of rentis not sufficient 
-for establishing abandonment of a jote by 
araiyat. No doubt that fact when taken 
with other circumstances a Court of fact may 
come toa conclusion one way or the other 

acording to the circumstances of a particular 
case. Herethe learned Subordinate Judge 
in spite of the fact that there was non- 
payment of rent for some years in the 
circumstances of this case has come to the 
conclusion that the plaintiff did not abandon 
his holding. In this view, I think, there is 


"no error of law in the finding of the learned - 


Subordinate Judge upon this question. 

The next point which was urged by the 
` learned Vakil for the appellantis that the 
suit upon the findings was barred by two 
years’ limitation. I do not think that this 
contention is sustainable. The learned 
Subordinate Judge has clearly found that 
the landlord had no hand in the ouster and 
that the defendant’ was recognized as a 
tenant after'he had entered into the land 
on his own account and kept the plaintiff 
out of possession. This ground also fails. 

The result is that the appeal is dismissed 
we oe 


Appeal dismissed, . 
a) 5 Ind, Qas. 386; 30 C.L. J. 15, 


“NAGAPPA önttiy v. Y. A. A, R. BRM.” 


f Admission, whether can 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No, 17 or 1923, 
March 5, 1925. 

Present:—J ustice Sir Kumaraswami Sastri, 
- Kr, and Mr. Justice Krishnan, ` 
N. M. R. NAGAPPA CHETTY AND 
OTHERS---DEFENDANTS—APPELLANTS 
versus 
V. À. A. R. FIRM—PLAINTIFFS— 

RESPONDENTS. 

Stamp Act (II of 1899), ss. 36, 61, Sch. I. Art, 
— Limitation Act (IX of 1908), s. i 
document, admission of, by Trial Court—Appeal— 
be questioned—Acknowledg- 


ment—Statement of correctness of dccounts, whether 
liable to stamp duty. 


Where an unstamped document has been admitted 
in evidence by the Trial Judge, the admission is not 
open to question in appeal which is merely a Con- 
tinuation of the sams proceeding. The Appellate 
Court can only send the document on for the 


-collection of the penalty, if any, payable in respect 


of the document. [p. 495, col. 1.] 

Sitaram v. Ram Prosad Ram, 22 Ind. Cas. 858; 18 C. 
W. N. 697; 19 C. LJ. 87 and Ahmad Raza v. Abid 
Husain, 39 Ind. Cas. 11; 38 A. 494; 18 Bom. L. 


WR. 904; 14 A. L. J. 1099; 20 M. L. T. 447; 24 ©. L. J. 


504; 11916) 2 M. W. N, 548; 21 C. W.N. "965; 5 L.W. 
153; 1 P. L. W. 90y 43E A. 264 (P. C.), relied on. A 

Where in reply to a letter sending a statement of 
accounts, the debtor states that the “account sent is 
correct, the reply amounts to an acknowledgment 
within the meaning of s. 19 of the Limitation' Act, 
but is not such an acknowledgment as is contemplated 
in Art. 1 of Sch. I to the Stamp Act and is .nof, 
therefore, liable to stamp duty. [ibid.] 


Appeal trom the judgment and decree 
of Mr. Justice Coutts Trotter, dated the 
20th of December 1922, and. passed in. 
the Exercise of the Ordinary Original 
Civil Jurisdiction in the High Court, in 
C. S. No. 911 of 1921.. 

Mr. S. Jagodesa Iyer, for the Appellants, 

Mr. C. Narainasami Mudaliar, for the 


Respondents. 
JUDGMENT. 

Kumaraswami Sastri, J.—This is 
a suit by the plaintiffs for the recovery of 
Rs. 17,919-11-1 with costs and interest ‘due 
in respect of dealings between the plaintiff 
firm and the first defendant, The second 
and third defendants are the sons of the | 
first defendant and they are members of a 
joint undivided Nattukottai trading family. 

Theonly point now taken in appeal is 
whether Ex. Œ is an acknowledgment of 
liability which requires to be stamped and; 
therefore, ought not to have been admitted 
in evidence. There is no other defence to 
the plaintiffs action. The learned Chief 
Justice who -tried the case overruled the 
plea that Ex. E requiresastamp and admit- 
‘ted it in evidence, We think that we cannot 


b, 


“,(d)are in point. 


tait. G. 1525] 


in appeal go into the question whether it was 
rightly or wrongly admitted. Section 36 of 
the Stamp Act is clear. It says that, where 
an instrument has been admitted in evi- 

. dence, such admission shall not except as 

- provided by s. 61, be called in question at 
any stage of the same suit or proceeding 
on the ground’that the instrument was not 
duly stamped. Section 61 does not touch this 
case. Where a document has.been admitt- 
ed by the Trial Judge in evidence, we do 
not think that itis open in appeal which is 
merely a continuation of the same proceed- 
ing to question that admission. I need 
only refer to Sitaram `v. Ram Prosad Ram 
(1), Ahmad Raza v. Abid Husain’ (2). 

_As regards any penalty to be recovered 
the law provides the proper procedure. . It 
is open to the Appellate Court to send 
the document on for the proper collection 
-of penalty. I do not think the letter is 

“one falling within the definition of an ac- 
knowledgment. It is written in reply to a 
letter sending a statement of account Ex. F, 
and states that the account sent is correct. 
.Galstain v. Hutchison, (3) and Surjimull 
“Murlidhar Chandick v. Ananta Lan Damani 

There are no merits in 

this appeal. Itfailsand is dismissed with 

- costs. 

. Krishnan, d.—In this case the plea 
taken in appeal is that the claim is barred 

“by limitation because it is contended the 

‘acknowledgment relied on, Ex. E, should 
mot have been admitted in evidence as be- 
‘ing unstamped. It is not now denied that, 
if admitted, Ex. E would bea proper ac- 
_knowledgment under s, 19 of the Limitation 

‘ Act to save the bar of limitation. It was 
originally pleaded by the defendant that it 
was notsuch an acknowledgment but the 
argument has not been urged before us. 
The sole question argued before us is that 
Ex. E should not have been admitted as 
it isnot stamped. It was contended that 
under Art. 1 of the first Schedule of the 
Stamp Act it requires astamp of one anna 
and under s. 35 it could not have been ad- 
mitted even on payment or penalty and the 
document should have been kept out of the 
record.” Even if we assume. for a moment 

(1) 22 Ind. Cas. 858; 18 ©. W. N. 697; 19 C. L. J. 87. 

. . (2) 39 Ind. Cas. 11; 38 A. 494; 18 Bom. L. R. 904; 
14 A. L. J. 1099; 20M. L. T. 447; 24 0. L.J. 504; 
(1916) 2 M. W. N. 548; 210, W. N. 265; 5 L. W. 153; 
1P.L W. 90; 43 I. A. 264 (P. C.). 

(3) 15 Ind. Cas. 279; 39 ©. 789: 16-0. W. N. 945. 
(4) 74 Ind. Cas. 1029; 46 M. 948; 45 M. L. J. 399; 18 

1, W, 485; (1929) M. W.N, 743; (1924) A. ILR. (M) 382. 
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that this argument is correct, such an 
argument as that could not be addressed 
to the Appellate Court, the document 
having been already: admitted in evidence 
by reason of s. 36 of the Stamp Act. That 
section clearly bars such an attempt in 
appeal to keep out a document which has 
already been admitted and acted on by 
the ‘rial Court. Apart from that, I am 
inclined to hold that the document does 
not really require a stamp at all, for itis 
not an acknowledgment which in the words 
of Art. 1 was obtained in order to supply 
evidence of the debt; for there is plenty 
of other evidence on the plaintiff's side in 
their account-books. This was clearly an 
ordinary acknowledgment so that the 
parties might not subsequently dispute 
the correctness of the amount which had 
been arrived at as the balance due on the 
particular date. It was not a document 
which was required by the plaintiffs for 


‘the purpose of proving the existence of the 


debt itself. That being so, the plea taken 
cannot succeed. On the merits the defend- 
ants have no kind of defence atall. In 
these circumstances I agree that this appeal 
fails and must be dismissed with costs. 
Appeal dismissed, 
VN. V. 
Dee Ts 
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CUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Orti APPEAL No, 13 op 1924. 
September ?, 1925. 

Present :—Mr. Wazir Hasan, A. J. C, 
SURAJ NARAIN——PLAINTIFF— 
APPELLANT 
versus 
GURCHARAN PRASAD AND OTHERS— 
DerenDants— RESPONDENTS. 


Hindu Law—Joint family—Sale by manager of 
family property—Benefit to family— Future and con- 


- tinuous loss, prevention of. 


A sale of family property by the manager of a joint 
Hindu family will be upheld not only in cases in 
which the object of the sale is to relieve the estate- 
of an actual pressure or to avert danger but also in 
cases where a benefit is to be conferred upon the 
estate. What constitutes benefit to the estate must 
vary according to the circumstances of each case. 
Where, however, a sale of family property is intended 
to avert future and continuous loss to the family, the 
sale must be held to be for the benefit of the family, 
[p. 497, cols. 1 & 2] 
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First appeal against a decree and judg- 
ment passed by the Sub-Judge, Partab- 
garh, dated the 15th November 1923. 

Mr. Radha Krishna, for the Appellant. 

Mr. G. N. Missra, for Respondent No. 4. 

JUDGMENT.—This is the plaintiffs 
appeal. It arises out of a suit for re- 
covery of certain shares of zemindari pro- 
perty situate in villages Sarai Shankar, 
‘Gharauli and Dehlamou, Perganna Patti, 
District Partabgarh. 

The plaintiff is a minor. His brother was 
Ram Charan, Ram Charan was made de- 
fendant No. 3 to the suit, out of which 
this appeal arises. Ram Charan was killed 
during the pendency of the appeal in this 
Court. His name has consequently been 
struck off the record of the case. On the 
3rd March 1922 Ram Charan sold the pro- 
_ perty in suit to defendants Nos. 1 and 2, 
Gurecbaran and Sardar Saran Singh res- 
pectively under a sale-deed of that date. 
Babu Hira Singh was added as defendant 
No. 5 to this suit on the ground that he 
claimed to be the real purchaser of the 
property in question. Another defendant 
No. 4 to this suit was Musammat Kailash 
Kaur. She obtained a decree for pre-emp- 
tion in respect of the sale of 3rd March 


1922. The ostensible consideration as 
stated in the sale-deed is the sum of 
Rs. 4,000. 


The plaintiff's case is that he and his’ 


brother Ram Charan constituted a joint 
Hindu family; that the property in suit 
was joint property of the family, that the 
defendant Ram Charan effected the sale of 
the 3rd March 1922 without any considera- 
tion and without any legal necessity, and 
that consequently the sale was not binding 
on the plaintiff, and he was entitled to 
recover the property in suit from the hands 
of the defendants. In defence to this suit 
it was admitted that the plaintiff and Ram 
Charan were members of a joint Hindu 
family governed by the law of Mitakshara 
and that the property in suit was joint 
family property. lt was pleaded -that the 
sale in question was for consideration 
inasmuch asthe sum of Rs. 4,000 was paid 
in cash to Ram Charan and that Ram 
` Charan made the sale for the benefit of the 
family. The lower Court has upheld the 
defence and dismissed the suit. 

On the question of consideration the 
plaintiff's case as disclosed by the evidence 
_is that the real consideration for the sale in 
question was Rs. 1,000 only and that that 


‘ 
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` was the only amount which the defendant 


Ram Charan received from the vendees. 
The recitals in the sale-deed and éndorse- 
ment made by the Registering Officer, 
however, show that the vendees paid the 
sum of Rs. 4,000 to Ram Charan. In expla- 
nation of this the plaintiff's case is that 
Ram Charan had sent Rs. 3,000 to be shown 
at the registration of the document as 
paid to him. The evidence in support of 
this part of the plaintiff's case has been 
discredited by the Trial Judge, and 
nothing has been urged in appeal to induce 
me to disagree with the opinion of the 
learned Subordinate Judge on this question 
of fact. 

On the question of legal necessity the 
case put forward by the defendants is that 
the share of the zemindari property situate 
in villages Shankar Sarai and Gahrauli was 
a constant source of loss to the family; 
that the representation made by Ram 
Charan was that he had decided to sell 
that property to prevent loss in future and 
to buy with the sale-proceeds fresh property 
near the residence: of the family. ‘The 
family lives in village Dehlamou, and a 
small property situate in that village was 
included in the sale-deed for the purpose 
of enabling the registration of the deed at 
the Partabgarh Registration Office, The 
learned Subordinate Judge has accepted 
this case of the defendants as true. On 
the basis of the recital in the sale-deed in 
question he holds that the necessity for 
the sale represented by Ram Charan to the 


‘purchasers was the same as pleaded by the 


defendants. He further holds on evidence 
that there was always difficulty in manag- 
ing these pieces of property and there was 
consequently always a loss; that there was 
no sir or khudkasht in those villages; that 
better properties were available nearer 
home ; and that as a matter of fact property 
worth about Rs. 1,250 was purchased by 
Ram Charan near the family house. These 
findings are not disputed in appeal before 
me. The learned Subordinate Judge holds 
that in the circumstances Ram Charan was 
justified as a prudent manager to effect the 
sale in question. 

In appeal before me itis contended asa 
pure proposition of law that the facts found 
by the learned Subordinate Judge. do not 
establish legal necessity which always con- 
notes a pressure on and a danger to the 
estate. According to law, there can be no 
“benefit to the estate” apart from legal 


BA. G. 1935) 


necessity as so. defined. 
makes ` ‘necessity “ and 
estate.” convertible terms. 
uphold this. argument of the learned 
Pleader for the appellant. In the. case of 
.Hunoomanpersaud. Panday v. Babooee. Mun- 
raj Koonweree (D their Lordships. of the 
Privy Council state the law bearing upon 
‘the. case under consideration. in the.follow- 
ing words :— 

“The. power of the manager for an infant 
heir to. charge an, estate not his own, is, 
“under the Hindu Law, a. pira and oe 
fied power, 


This: argument. 
s benefit to the 
Iam unable to 


estate, oe “danger. ‘to, be averted, or: ` the 
benéfit to, be. conferred: upon it, in the 
particular instance, is the thing to, be re- 
garded. "Jt is thug clear to. my mind, that 
asale by the manager of joint Hindu family 
property will he upheld not only in cases 
in. which, the object of the sale.is-to relieve 
` the estate of: any ‘actual pressure or, to.avert 
a.danger, butalso in cases where.a. benefit 
-isto be conferred, upon the estate. The 
answer to ‘the question. what constitutes 
“benefit to the estate” must vary according 
- to the. circumstances of each, case. After 
referring to Hunoomanpersaud Pandey’s 
case 0) and: to two other cases, Lord: Atkin- 
son in delivering the judgment of the 
Privy. ‘Council in the case of Palaniappa 
Chetty. v. Deivasikamony Pandara, Sannadhi 
(2). said: 
any of them as. to. what. is, in. this con- 
nection, the. precise nature of the. things to 
be.included under the. description: ‘ benefit 
to the estate.” It is impossible, their, Lord- 
` ships think, to give a. precise. definition of 
it, applicable: to all cases, and. . they: ‘do not 
attempt. ‘to do go. The preservation, how-. 
ever, òf the estate from extinction, the 
defence. against, hostile litigation affecting 
it, the protection of; it or: portions. from 
inj ury or deterioration by. inundation, these, 


and such, like. things. would. obviously. be, 
The difficulty, i is to. draw the line. 


benefits. 
as- to what are, in this. connection, to be, 
taken as benefits and what- pop.” 
learned, Pleader for the appellant relied on 


the quotation, given. above, as.if it contained, 


(1) & M.I. A. 393; 18, W, 
Suth. P. ©. J, 29; 1 Sar, P. O. R 552; 19 E. R: 147, 
E 39: Ind. Gas. 722; 44 I. A: 147; 21 C. W. N. 799; 


G. LI. 158; 40 M. 708; 6, Tu WW, 222 (P.O, 
82 
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“No. indication is to, be found in ` 


The, 


ln; Rist 253n; 2. 


L. J. 485; 1 É L. W. 697; 33- M: L. J: 1; 19. 
Bom. L. R, 567; 22, M; L. T. 1; (1917) M: W. N, 507; 26. 
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an exhaustive list of benefits to. the. estate. 
Tomy mind it is not so. It is only illus- 
trative. Inthe case before me, I am clearly 
‘of opinion that the sale in question was. 
intended to. confer a benefit on the family 
estate inasmuch as future and continuous 
loss to the family was, to be averted there- 
by. In the case of Ishani Dasi v. Rajendra- 
nath Jash (3), a Bench of the Caleutta High 
Court held that a transaction entered into 
by the guardian of a Hindu minor was 
valid if “it appeared that larger sacrifices 
would have been inevitable if it had not 
been effected. I am, therefore, of opinion 
that the decision of the lower Court on this 
point is also. correct, 

The.appeal fails and is dismissed with 
os 

Appeal dismissed. 
sa 48 Ind. Cas. 303; 23 C. W. N. 858; 23 0. L. Ji 


MADRAS HIGH COURT. 
APPEAL aGAINST ORDER No. 433 oF 1923. 
' February 7, 1925, 

Present:—Mr. Justice Wallace 
and Mr. Justice Madhavan Nair. 

ALLA VIRASWAMI—Derenpant No, 3 

— APPELLANT 
VETSUS 
POLAVARAPU NAYUDAMMA AND 
OTHERS—PLAINTIFF AND DEFENDANTS Nos. 1: 
t AND -2—RESPONDENTS. 

Res_judicata—Widow, suit against-—Reversioners, 
whether bound by decision—Widow not impleaded in 
representative, character -—Pleas: in opposition to 
interests of reversioners—Jurisdiction to. entertain 
subsequent suit, absence of, effect of. 

Where a. Hindu widow in whom her husband’s 
estato has vested represents the estate in a litigation 
to which she is a. party, the decision in such 
litigation, fairly and. honestly conducted, given for 
or against her will bind the reversioners, but this 
rule can be applied only if the widow does; asa 
matter. of fact, represent the estate in the litigation, 
Lp. 499, col. 2.] 

If, for instance, she litigates in assertion of an 
absolute right inconsistent with her representative 
character, she cannot in any sense of the word be 
said to represent the estate or the interest of the 
reversioners in such litigation, and a decision given 
therein upholding such contention of hers cannot 
be held to be binding on the reversioners. [p. 500, col, 
1] 

Shivagunga case (Katama Natchier v. Rajah of 
Shivagunga), 9 M. I. A. 539;2 W. R. P. C. 31; 1 Suth 
P. ©. J. 520; 2 Sar. P. C. J: 25;19 E. R. 843 (P. C); 
Pertabnarain Singh v. Trilokinath Singh, 11 C. 186; 
ILI. A. 197; 8 Ind, Jur, 697; Rafique & Jackson's P. O, 
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No. 86; 5 Ind. Dee. (N; e.) 883 (P. C.) and Risal Singh v. 
Balwant Singh, 48 Ind. Cas. 553; 40 A. 593.at p. 604; 28 
©. L. J. 519; 24 M. L. T. 361; 9 L. W. 52; 23 C. W.N. 
326; (1919) M. W. N. 155; 36 M. L. J. 597; 21 Bom. L. 
R. 511;'45 1. A. 168 (P.O), followed.’ 
Although the rule of res judicata as enacted in 
s. ll of the ©. P. C. is not strictly applicable to 
such a case inasmuch as, the reversioners do not 
claim under the widow, the decision in a prior suit 
for or against the widow would be binding on the 
reversioners only if the Court which decided the prior 
suit would have had jurisdiction to entertain the 
subsequent suit to which the reversioners are parties. 
Lp. 499, col. 2; p. 500, col. 1.] 
Misir Raghobardial v. Sheo Baksh Singh, 9 C. 433; 12 
O. L. R. 520; 9 I. A. 197; 7 Ind. Jur. 107; 4 Sar. P. C. J. 
395; Refique & Jackson's P. `C, No. 70; 4 Ind. Dee. (N. s.) 
941 (P. CO), Run Bahadur Singh v. Lucho Koer, 11 C. 
301 at p. 309; 12 I. A. 23; 4 Sar. P. O. J. 602; 9 Ind. Jur. 
202; 5 Ind. Dec. (w.s.) 969 (P. C.), Giriya Chettiar v. 
Sabapathy Mudaliar, 2) M. 65 and Risal Singh v. Bal- 
want Singh, 48 Ind. Cas. 553: 40 A. 593 at p. 604; 28 O. L. 
J.519; 24 M. L. T. 361; 19 L. W. 52; 230. W. N. 326; 
(1919) M. W. N. 155; 36 M. L. J. 597; 21 Bom. L. R. 
511; 45 I. A 168 (P. C.), relied on. 
Where a widow wasimpleaded as a.party toa suit 
not in her capacity as representative of the estate 
which would afterwards devolve upon the reversioners 
but as a beneficiary under the Will of her deceased 
husband according to the terms of which the rever- 
sioners were disinherited and the widow set up a 
case in direct opposition to the interests of the rever- 
sioners: | 
Held, that a decision in the suit,that the alleged Will 
was genuine was not binding on the reversioners in a 
subsequent suit. _{p. 500, col. 2.) ee 
Appeal against an order of the District 
Court, Guntur datedthe 20th August 1923, 
in A. S. No. 330 of 1922, preferred against a 
decree of the Court of the Subordinate 
Judge, Bapatla, in Original Suit No. 73 
of 1921. : f 
Mr, Ch. Raghava Rao, for the Appel- 
lant. ; 
Mr, S. Varadachariar, for the Respond- 
ents. | 

:“ JUDGMENT,—Thisisan appeal by the 
Srd defendant against an order of remand 
made by the District Judge of Guntur in 
A. S. No. 330 of 1922 on his file which arose 
out of an original suit instituted in the Sub- 
ordinate Judge's Court of Bapatla. | 
The relationship between the parties to 
the suit is shown in the following table: 


ne i 
Subbayya 3rd 
y defendant defendant 





2nd wife. | 
$ 
fa. 
f E ) 
Daughter Daughter (died) 2nd defendant. 
(died). plaintifi. 


The" plaintiff is the daughter's'son of 
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_ suit on the merits, 


} 
lst Nayudamma= lat wife. . 


foi 1. 6. 1925] 

One Nayudamma by his first wife, the 2nd 
defendant being his mother’s sister. The 
Ist defendant is Nayudamma’s 2nd wife 
and the 8rd defendant her brother. The 
suit is for a declaration that a Will alleged 
to have been left by Nayudamma in favour 
of defendants Nos. 1 and 3 is not ‘genuine, 
that he (plaintiff) as the daughter's son is 
entitled to the properties of Nayudamma 
after the death of the widow (1st defendant) 
and of the daughter (2nd defendant) and 
that the alienations made by defendants 
Nos. land 2 would not be binding on the 
plaintiff after their death. The Subordinate 
Judge dismissed the suit on two prelimi- 
nary grounds, viz.,(1) that the suit is barred 
by res judicata by reason of the prior. ‘de- 
cision (O. S. No. 100 of 1913 of the District 


Munsif's Court of Ongole; A.S. Nos, 72- 


and 74 of 1915, Additional’ Sub-Court: of 
Guntur) and (2) that thesuitis barred by 
limitation. On appeal, however, to the 
District Judge, he held that there was no 
bar by res judicata. He also held that on 
the evidenceon record it would not be 
held that the suit was barred by limitation. 
He, therefore, remanded the suit to the 
First Court witha direction to consider the 
question of limitation afresh in the light of 
any further evidence that the parties may 
be willing to offer, andifit comes to the 
conclusion that the suit is not barred ‘by 
limitation then to proceed to dispose of the 
Against this order of 
remand 3rd defendant has filéd the present 
appeal; and the learned Vakil who appears 
for him has argued before us that the Dis- 


trict Judge’s decision is wrong on both the” 


above points, f 

As regards limitation, the plaintiff's case 
was that he came to know of the éxistence 
ofthe alleged Will and of the decision in 
the prior suit regarding its genuineness 
only in 1918 and that, therefore, the cause 
of action must be deemed to have arisen 
only on that date. As, however, the 2nd 
defendant, a nearer reversioner knew of the 
existence of the alleged Will at least on 5th 
February 1914 the date of her deposition in 
O. S. No. 100 of 1913, it is clear that the 
cause of action arose at least on that date, 
As observed by the lower Court there ig 
nothing on the record to show that either 
the 2nd defendant or the plaintiff knew of 


it earlier; we must, therefore, for the pur- 


pose of this appeal, proceed on the basis 
that the cause of action arose only on that 


date, viz, oth-February 1914; The case ig’ 


sl 


[911. 0. 1925] 


governed bythesir years'rule under Art. 120 
of the Limitation Act. The suit was at 
first filed by the plaintiff on the 23rd De- 
cember 1919 in the Distirct Munsif’s Court 
‘of Ongole. It was transferred to the 
Principal District Munsif’s Court of Bapatla 
from where it was again transferred to the 
Additional District Munsif's Court of On- 
gole. On the 4th August 1921 this latter 
Court returned the plaint for presentation 
to the proper Courtas the subject-matter 
‘of the suit was found to be beyond the 
pecuniary jurisdiction of the District Mun- 
sif's Court and it was presented on the 
next day, i.e., 5th August, in the Subordinate 
Judge's Court at Bapatla. Plaintiff's case 
is that he is entitled te a deduetion of the 
time taken by him in prosecuting the suit 
in the District Munsif’s Court (i. e. from 
23rd December 1919 to 4th August 1921) 
under s. 14 of the Limitation Actas he had 
been prosecuting it therein good faith. The 
learned District Judge has on `a considera- 
tion of the various circumstances upheld 
this contention of the plaintiff, and we are 
" not prepared to say that he has gone wrong 
coming to that conclusion. As observed by 
him, the fact that the plaintiff had at first 
asked for relief only as regards rds of 
. the properties comprised in the Will isnot 
relevant inconsidering whether he is entitl- 


ed to the deduction of the time that the 


case lasted in the District Munsif's Court. 
It has been argued that the plaintiff must 
be held to have purposely undervalued the 
2rds portion itself especially as he himself 
filed a statement Ex. IU, before the Munsif 
‘on 4th August 1921 saying that the then 
market value of the properties was 
Rs, 30,000. There is nothing to show that on 
“the date of the plaint he made the under- 
. valuation purposely, The Court-fee that 
he would have hadto pay was the same, even 
ifhe had put the valuation at a higher 
figure. We, therefore, agree with the Dis- 
trict J udge i in holding that the plaintiff is 
entitled to the deduction claimed’ by him 
under s. 14 of the Limitation Act. ` 

The facts necessary for the determination 
ofthe question as to whether the suit is 
barred by res judicata are briefly these: 
The widow, the Ist defendant, had made 
certain alienations from out of her hus- 
pband’s properties in her possession in favour 
of her brother Subbayya. In 1918 the pre- 
sent 3rd defendant brought a suit, O. S. 
No. 100 of 1913, in the District Munsif's 
Court of Ongole against Subbayya, for. seft- 


ALLA VIRASWAMI D, POLAVARAPY NAYUDAMMA. 


499 

ing aside the alienations. Defendants Nos. 
2 and 3 tothe suit were alienees from Bub- 
bayya. The plaintiff therein (present 3rd 
defendant) alleged that under the Will exe- 
cuted by Nayudamma shortly before his 
death in 1880 the widow (1st defendant) and 
himself were constituted joint legatees of 
2rds of the testator’s properties, that they 
were in possession of the 4 rds share in 
their capacity as such joint legatees and 
that, therefore, the “widow” alone had no 
power to make the alienations in question, 
in favour of Subbayya. The widow was 
also added as the 4th defendant in that suit 
and one of the issues raised between the 
parties was whether the alleged “Will” was 
genuine—the plaintiff therein (present 3rd 
defendant) and the widow (the present Ist 
defendant) maintaining that it was genuine 
and the other parties saying that it was not. 
The issue was hotly contested and the 


-Trial Court declared the alleged “Will” to 


be a forgery; but the Appellate Courtrevers- 
ed its decision and held that the “Will” 
was genuine. Itis argued for the appel- 
lant that, because the widow was a party to 
the prior suit, the decision in it to the effect 
that the Willis genuine is binding on the 
present plaintiff who is a reversioner. It has, 
no doubt, been held in various decisions by 
the Privy Council as well as by the High 
Courts in India that wherea Hindu widow 
in whom her husband’s estate has vested 
represents the estate in a litigation to which 
she isa party, the decision in such litiga- 
tion, ‘fairly and honestly conducted, given 
for or against her will bind the reversioners. 
The leading case on the point is the well- 
known Shivagunga case [Katama Natchier v. 
Rajah of Shivagunga (1)] and it has been 
followed in several subsequent decisions: 
[See Pertabnarain Singh v.Trilokinath Singh 
(2), Risal Singh v. Balwant Singh (3) etc.) 
The rule of res judicata as enacted in s. 1] 
of the O. P, C. is not strictly applicable as 
the reversioners,do not claim ‘under the 
widow; but the principle of res judicata 
has been held to apply “so as to bind the 
reversioners by decisions in litigation, fairly 
and honestly conducted, given for or acme 
Hindu females who represented estate 

in such litigation: [Vide Risal Singh a 
Balwant Singh (3)}. This rule can be applied 
only if the widows did, as a matter of fact, 


(1) 9 M. L A. 539; 2 W. R. P. C. 31; 1 Suth. P, 0. J 
520; 9 Sar. P. O. J. 25; 19 B. R. 843: (P. C.). 

(2) 110. 186; 11 L ‘A. 197; 8 Ind, Jur. 697; Rafique, 
& Jackson's P, O. No. 86; 5 Ind, Dep. (x, a) 883 (P.O), 


500 


represent the estate in the prior litigation. 
` In Risal Singh v. Balwant Singh (3) the 
widow brought the prior suit-against the 
adopted son, to set aside the adoption plead- 
ing that she had no authority from her hus- 
band to adopt and that shehadnot made any 
adoption according to, any ceremony under 
the Hindu Law. The adopted son contested 
the suit and the Courts in India dismissed 
her suit on the ground that she was estop- 
ped. from setting up this plea in view ofan 
earlier statement by her that she had her 
husband's authority to adopt and did make 
a valid adoption. On appeal, however, the 
Privy Council did not base their judgment 
onestoppel alone but raised an issue as to her 
authority to adopt and held on the evidence 
on that issue. that the adoption was valid. 
The subsequent suit was brought by the 
reversioner against the adopted son for a 
declaration that the adoption was invalid 
and for possession of the estate. The Judi- 
cial Committee state at page 603* that “There 
can be no doubt in their Lordships’ opin- 
ion that the Rani Dharam Kunwar (the 
widow) in her suit against Balwant Singh 
(the adopted.son) did, notwithstanding the 
personal estoppel under which she laboured, 
represent the estate.on the question of fact 
as.to.whether Balwant Singh -had or had 
not been validly adopted, and that she re- 
presented the estate'within the meaning of 
the rules.in Shivagunga case [Katama 
Natchier v. Rajah of Shivagunga(1)}" and it 
wag on this, ground that they held that the 
reyersioner was bound by the: judgment in 
the prior suit. The questien, therefore, in 
each case will be whether the estate was 
_ properly represented by the widow in the 
< prior suit. If, for instance, she had litigated 
in assertion of an absolute right inconsistent 
with her representative character, we do not 
think, that she could in any- sense of the 
word be said to have represented the estate 
or the:interest of the reversioners in such 
litigation, and a decision given therein up- 
holding such contention of hers could not 
obviously be. held binding on them. Refer- 
ence might also be made to Bai Kanku v. 
Bai Jadav (4) and Rama Sanku v. Daji Naru 
(5) for the position that the widow must 
(3) 48 Ind. Cas. 553; 40 A. 593 at p. 604: 28 O. L. J. 
519; 24 M. L. T. 361; 9 L. W: 52; 23 C. W.N 326; (1919) 
M. W. N. 155; 36 M? L. F. 597; 21 Bom. L. R. 511; 45 


E A. 188 (P. C.). 
(4) 53 Ind. Cas. 164; 43 B. 869 at pp. 883, 884; 21 Bom. 


L. R. 837. 

(5) 48 Ind, Cas. 125; 43.B. 249 at p. 254; 20, Bom. L. 
RAT O O OO 

“Page of 40: A [Bd] : 


ALLA VIRASWAMI Y, POLAVARAPD NAYUDAMMA. 


“ILL ©. 19251 


have represented not only her own interests, 
but the interests of the reversioners as well 
in order that the decision might be binding 
on them. In the present case we agree 
with the learned District Judge in his view 
that “the widow was not a party to the suit 
in her capacity as representative of the 
estate which wouldafterwards devolve upon 
the reversioners, but as a beneficiary under 
a Will, according to the terms of which the 
reversioners were disinherited.” In contend- 
ing that the Will, allegedtohave been left by 
the husband, was genuine and that she her- 
self was a joint legatee under it along with 
her brother, the present 3rd defendant, we 
think that she was not onlynotrepresenting 
the estate or the interests of the reversioners 
in such litigation, but was setting up a case 
in direct opposition to their interests. It 
could not, therefore, be held that the deci- 
sion in the prior suit that the “Will” is 
genuine is binding on the plaintiff. 

Mr. S. Varadachariar for the respondent 
(plaintiff) has also sought to support the 
lower Court’s judgment on another ground 
which has not been referred to by either of 
the lower Courts. His argument is that the 
plea of res judicata could not be set up 
by the appellant in the present case inas- 
much asthe prior suit was in the, District 
Munsif’s Court and that Court is obviously 
incompetent to entertain the present suit as 
it is beyond its pecuniary jurisdiction. 
There is ample authority in support of this 
position; vide Misir Raghobardial v. Sheo 
Basksh Singh (6), Run Bahadur Singh 
v. Lucho Koer,(7) and. Giriya Chettiar v. 
Sabapathy Mudaliar (8), These cases decided 
that “in order to make the decision of one 
Court final and conclusive in another Court 
it must be the decision of a Court which 
would have had jurisdiction over the matter 
in the subsequent suit on which the lst deci- 
sion is givenin evidence as conclusive”. 
In all these cages the prior suit was in the 
Munsif’s Court which by reason of the limit 
placed on its pecuniary jurisdiction, could 
not have entertained the subsequent suit 
and the plea of res judicata was rejected on 
that ground. ‘The answer to this argu- 
ment that was urged by Mr. Raghava 
Rao for the appellantis that this condition 
as to the competency of the First Court to 

(6) 9 C.439; 12 C. L. R. 520; 9 I, A. 197; 7 Ind. Jur, 
107; 4 Sar. P. C. J. 395: Rafique & Jackson's P. O. No, 
70; 4 Ind. Dec. (xN. s.) 941 (P. C.). 

(7) 11 È. 301 at p. 309; 12 1. A. 23; 4 Sar, P, J. 602; 9 
Ind. Jur. 202; 5 Ind, Dec, (x. s.) 960 (P, G.) 

(9) 291 65, 
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entertain the subsequent suit though found 
in š. 1llof the C. P. O. is not observed in the 
English Law'as laid down by the Judges in 
the Duchess‘of Kangstone's case (8) and ‘that, 
because in the present case we have not to 
apply ‘the strict rule of res judicata as 
enacted in s. 11 but- only the principle 
of res judicata ‘as mentioned in Shivagunga 
case [Katama Natchier v. Rajah of Shiva- 
gunga, (1)] and other cases, we need not in 
déciding this case be controlled by the 
strict provisions of s. 11 but might be 
guided by theprinciplesof English Law. As- 
suming that the Duchess:of Kingstone’s case 
(8) does ‘not lay down the above condition 
aè being necessary for. the application of the 
rule of res judicata wethink that so far as 
the Indian Law is concerned this condition 
must also be satisfied ‘before a plea of res 
judicata could be up held even in a tase 


like the present one. In‘considering the - 


réasons as to why this condition must be in- 
sisted upon, their Lordships ‘of the Privy 
Council in Missir Raghobardial v.Sheo Baksh 


Singh, (6) state thus at page 444*; “In their . ` 


Lordships’ opinion it would not be proper that 
the decision ofa Munsif wpon (for instance) 
the validity of a Will, or of an adoption, in a 
suit for a small portion of the property 
affected by it, should be conclusive in a ‘suit 
before a District Judge or in the High Couit, 
‘for property of a large amount, the title to 
which might depend upon the Will or the 
adoptiot.. aseeseen TORERE, EN ` 
and although it may be désirable to put 
an. énd to litigation, the inefficiency of many 
of the Indian Courts makes it advisable not 
to be too stringent in preventing a litigant 
from proving the truth of his case”. Re- 
ference may also be madeto Run Bahadur 
Singh v. Lucho Koer (7) where their Lord- 
ships of the Privy Council after quoting the 
above ‘passage state thus:—“If this con- 
struction of the law were not adopted, the 
lowest Court in India might determine 
. finally, and without appeal to the High 
Court, the title to the greatest estate in 
the Indian Hmpire”. There seems to bemo 
reason, therefore, so, far as the necessity 
for this condition is concerned for mak- 
ing any ‘distinction between a case 
to which the strict rule of res judi- 
cata as enacted 
CG:applies‘and:a case like the present in 
which the principle of res judicata laid 
down by the Privy Council in Shivagunga 
(8) 2 Sm. L. O.11th. Ed. p, 731. 
“#Page 019 O.—[bal ~ 
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in s. 11 of the O. P. 
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case [Katama'Natehier v. ‘Rajah of Shiva- 
gunga (1)] Risal Singh v. Balwant Singh (3) 
and other-cases is ‘sought to be ‘availéd of. 
Therefore, ‘on the alternative ground also 


‘relied on ‘by Mr. Varadachariar, we hold 


that the present suit is not barred by ‘és 
judicata.. < 





In the result the appeal fails and is dis- 


„missed with ‘costs. 


The appeal having been set down to be 
gpoken ‘to this’day, the ‘Court delivered the 
following 

JUDGMENT.— Costs in this appeal are 
allowed to plaintiff (Ist respondent) ‘only. 
Costs are refused to lst defendant (2nd rè- 
spondent). 

VON. V. 

Z.K Appeal dismissed, 

CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dscrez No. 1207 
_ oF-1923. - 
June 18, 1925. 

Přešent:— Justice Sir Ewart Greaves, Kr., 
and Mr. Justice B. B. Ghose. 
BENOY KRISHNA GAIN AND ANOTHER—- 
PLAINTIFFS— APPELLANTS 


Versus. 

FANINDRA NATH ROY CHOUDHURI 

AND OTHERS—DEFENDANTS—-RESPONDENTS. 

Landlord and tenant—Lease for termof years— 
Covenant for renewal—Mortgage by ‘lessee—dfortgagee, 
whether entitled to demand renewal. 

A lease for a term of years provided that after the 
expiry of the term the lessee would be entitled to a 
renewal .of the lease for a further period or to anew 
lease on the terms set out in the renewal clause, 
Before the expiry of the term of the lease the lessee 
mortgaged his interest in the property and the mort- 
gage empowered the mortgagee to sublet the pro- 
perty during the time that he was in possession as 
the mortgagor himself might have done and also to 


‘do all acts by using the name of the mortgagor 


without reference to him: 

Held, thatthe mortgagee was not an assignee of 
the term created by the lease and that there was no 
privity of contract between him and the lessor and 
that consequently the mortgagee was not entitled to 
demand a renewal of the lease. [p. 502, col. 1.] 

Appeal against a decree of the Second 
Additional District Judge, 24-Parganas, 
dated the 24th of January 1923, reversing 
that of the Subordinate Judge, Second 


‘Court of that place, dated the 20th of May 


1922, 
Babus Braja Lal Chakrabutty and Boo- 


pendra Coomar Mitter, for the Appellants. 

Dr. Sarat Chandra Basak (with him Mr. 
Bankim Chandra Mukherjee and Babus 
Sanat Kumar Chatterji and Narendra Nath 
Dalal), for thé Respondents. 
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JUDGMENT. 

Greaves, J.—This is an appeal by the 
plaintifis against a decision of the Addi- 
tional District Judge of the 24-Parganas 
reversing’ a decision of the Subordinate 
Judge of the Second Court of that place. 
The suit out of which this appeal arises is 
a suit to recover possession from a tenant 
whose lease has expired. There were four 
defendants in the suit, defendant No. 1 
being the lessee of the land who became 
insolvent in the year 1917. Defendant 
No. 2 is the Receiver appointed in the 
insolvency. Defendant No. 3 is a mortgagee 
in possession from the lessee and defendant 
No.4 is a sub-lessee under the mortgagee. 
Defendants Nos. 1 and 2 have taken no part 
in the suit and the contest has been be- 
tween thé plaintifis on the one side and 
the defendants Nos. 3 and 4 on the other. 
The lease is dated the 23rd October 1906. 
It was granted by three persons Brojes- 
wari, Kebal Krishna and Narayan Chandra 
who purported to be shebatts of a certain 
deity. Subsequently, there was a suit for 
partition brought by Narayan who alleged 
that the property was secular. It was held 
in that suit (No. 51 of 1906) that the pro- 
perty was secular but was charged with 
performance of the deb sheba of the idol and 
that the property was liable to be parti- 
tioned. On the partition, the land which 
was subject to the lease fell to the share of 
Kebal Krishna and his interest has subse- 
quently been transferred to the present 
plaintiffs. The lessee, on the 10th August 
1909, mortgaged the property to defendant 
No. 3. The lease was for a period of five 
years from the 23rd October 1906 but under 
the provisions of cl. (8) of the lease it was 
to be renewed for a further period of five 
years on the same terms and conditions. 
Accordingly, the lease expired on the 22nd 
October 1916. But the contention put for- 
ward by the mortgagee is that by virtue of 
the provisions of cl, (13) of the lease it is 
either renewable for a further period or that 
the lessee is entitled to a new lease on the 
expiry of the old one on the terms set out in 
ol. (13) of the lease and that is the real con- 
test between the parties. The difficulty, 
however, in the way of the mortgagee is 
that he is net an assignee of the term creat- 
ed by the lease and accordingly, there is no 
privity of contract between him and the 
lessor. Accordingly, he is prima facie not 
entitled to enforce the so-called covenant 
for renewal which is contained in cl, (13) 
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of the lease. It has, however, been argued 
before us on behalf of the mortgagee that 
by virtue of the terms of the mortgage 
itself he is in a position to enforce renewal 
of the lease under the provisions of cl. (18) 
thereof. I confess that I have found great 
difficulty in following the argument of the 
learned Advocate upon this point and it 
certainly did not carry conviction to me. 
It appears to me that the only way under 
which the argument could be put is that 
by virtue of cl. (3) of the mortgage to which 
we have been referred the mortgagee was . 
constituted the agent or attorney of the: 
lessee so as to obtain either renewal of 
the lease or a new lease under the pro- 
visions of cl. (13). It is, accordingly, neces- 
sary to examine the provisions of cl. (18) of 
the lease and also the provisions of cl, (3) of 
the mortgage. Now cl. (13) provides amongst 
other things that the lessee is bound to 
deliver over possession of the land to the 
lessor after the expiry of the terms fixed 
thereby. Then comes a further proviso in 
cl. (13) that if the lessee undertakes to pay 
rent according to the rates and on the 
terms and conditions under which the 
adjoining lands are held he is to remain 
in possession of the lands included in the 
kabuliyat and shall be bound to execute a 
kabuliyat on those terms. This is a` 
somewhat vague provision; no doubt it 
may be possible to ascertain the rent 
of adjoining lands co that this may be 
fixed but the period of the new lease is 
somewhat difficult to gather from the terms 
of cl. (13), and whether it would have been 
possible to ascertain the prevailing rate 
and term under which the adjoining lands 
were let is a matter upon which I feel 
considerable doubt. But it is not necessary, 
I think, to pursue this question further. I 
now turn to cl. (3) of the mortgage upon 
which the mortgagee mainly relies. We 
have read this clause several times and it ` 
has been read to us both in part and asa 
whole more than once and the conclusion L 
have come to is that all that is meant by 
cl. (3) of the mortgage is that it empowers 
the mortgagee to let out or rather sublet 
the land during the time he was in pos- 
session as the mortgagor himself might 
have done. Reliance was placed on the 
concluding words of the clause which pro- 
vide that the mortgagee shall be entitled 
to do all acts by using the name of the 
mortgagor and without reference to him 
and it was said that by virtue of these 
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words the mortgagee was now entitled to 
call for a renewal of the lease under the 
provisions: of cl. (13) or for a new lease 
under the provisions of that clause, But, as 
“I have already stated, I think that upon the 
true construction of cl. (3) nothing of the 


kind is intended by the parties and all that: 


cl. (3) means. is that the mortgagee is to be 
entitled to sublet the land so long as he 
remains in possession. Jt is impossible, 
therefore, I think, to hold that upon the 
construction of cl. (3) of the mortgage the 


mortgagee is an agent or attorney of the’ 


lessee to demand from the landlorda renewal 
of-the lease or anew lease under the pro- 
visions of cl. (13). If, this is so, then, clearly 
.the mortgagee has no right to renew for as I 
havealready stated the mortgage itself leaves 
the property in the mortgagorand there 
is only a charge in favour of the mortgagee, 


that is to say, there is no assignment of. 


the lease which would entitle the mortgagee 
to the benefits of the covenants contained 


in the lease which would run, so far as’ 


cl. (18) is concerned, with the land in equity 
if not in law. 


The result, therefore, is, in my opinion, ' 
that the judgment of the first Court was’ 


right and the judgment of the lower Ap- 
pallate Court is wrong. But there are one 
or two points that were placed before us to 
which itis necessary that I should deal. 
One of. them was the suggestion that the 
property was debutter property of the idol 
and: we were.referred to’ the conveyance 
of the plaintiffs and to the recitals therein 


as establishing the debutter nature of the’ 


property. Both the Courts have found that 
the property is secular and in view of the 
decision on this point in the previous suit, 
whether that decision is right or wrong, we 
must accept for the purposes of this suit 
that this is secular and not debutter pro- 
perty. : 

In the: result, therefore, the appeal suc- 
ceeds and the plaintiffs will be entitled 
to the.decree for ejectment which they seek. 
Tne question of mesne profits will be de- 
cided subsequently in accordance with the 
provisions of O. XX, r. 12 of the ©. P. O. 
Plaintiffs will be entitled to mesne profits 
for a period of three years prior to the date 
of suit and thereafter until possession is 
given or fora period of three years which- 
ever is the shortest. 
entitled to the costs in all Courts from 
defendants Nos. 3 and 4. 

Defendant No. 3 will be entitled to re- 
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move the gaddi and the godowns within. a 
month from the arrival of the record in the, 
lower Court. 
The cross-objection is dismissed. 
Ghose, J.—I agree. 
M. B, 
Z. K. Appeal allowed. 


eel 


‘MADRAS HIGH COURT. 
Seconp COIvIL APPEAL No. 1532 or 1922. 
February 11, 1925. 
Present:—-Mr. Justice Ramesam. 
BUDDALA GAN GAYYA AND OTHERS— 
DEFENDANTS Nos. 1 to 4 AND 1O—APPELLANTS 

i fe versus Í 
VENNAVALLI SATYANARAYANA 
AND OTHERS-—PLAINTIFFS Nos. 2 TO 5 AND 


DEFENDANT No. 11—RESPONDENTS. 
Trespass on Government land —Patta, absence of— 
Assessment, effect of —Ejectment suit—Jus tertii, plea 
of, when available—Third party impleaded as party to 


- suit, effect of—Amendment of pleadings—Title subse- 


quently acquired, whether can be put forward. 

“When a person who has no patta and is, therefore, 
not a raiyat trespasses on-land belonging to Govern- 
ment, and cultivates it, the Government sometimes 
imposes an assessment (samewhat heavier than the 
usual settlement assessment) called sivajima assess- 
ment. It amounts toa condoning of the act of tres- 
pass but does not amount to a recognition of any 
right or any undertaking on the part of the Govern- 
ment to permit the occupation for the future, though 
the occupation may go on for vears, the trespass for 
each year being condoned for that year by the 
recovery of the assessment. ,p. 504, cols. 1 & 2.] 

The principle that possession is good against all 
but the true owner (which is merely another way of 
stating that a plea of jus tertii is a good defence) 
cannot avail the defendants where the third person 
whose ‘title is sst up is impleaded asa party to the. 
suit and almits ths plaintiff's title to the property 
in dispute. [p. 505, col. 1.] 

There is no general rule that an amendment cannot 
be allowed so as to implead a title acquired after ' 


. the date of the plaint. [2bid.] 


When in a suitin ejectment the defeadant pleads 
the title of the Government to the property in dis- 
pute, an application for the amendment of the plaint 
by the addition of the Government as a party for the 
purpose of attaining finality may be allowed. [p. 505, 
cals. 1 & 2.) 

Second appeal against a decree of the 
Court of the Subordinate Judge, Kistna 
at Ellore, in A. S. No. 326 of 1921, preferred. 
against the decree of the Court of the 
Additional District Munsif, Ellore, in O. 
S. No. 560f 1920 (No. 775 of 1917, Princi- 
pal District Munsif's Court, Ellore). 


Mr. P. Venkatramana Rao, for the Appel- 


lants. 
Messrs. C. V., Ananta Krishna Iyer and 
V. Suryanarayana, for the Respondents. 
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-JSUDGMENT.—The facta of this second 
appeal may be briefly stated. One Vara- 
nasi Ramayya owned ah inam measuring 

2 acres 30 cents. in the suit village of 
Ramasingavaram. He sold half of it to 
P. W. No. 3 under Ex. A (14th December 
1895). P. W. No. 3 sold half of his 
moiety (i. e.,lone-fourth) under Ex. C-1 to K. 
Lingamaraju who then sold it to plaintiff 
under Ex.B. P. W. No. 3 sold the other 


half of his moeity also to plaintiff under . 


Ex. O, (lst April 1914). Thus whatever 
inam .Ramayya had, passed to plaintiff. 
The suit is for recovery of that inam. 

There is some doubt and confusion as to 
the identity of the inam. As ‘will appear 
later on, the point is, in my opinion, not 
material. Bit I may indicate the nature 
of the doubt atcording to the Muasif's 
findings. The Subordinate Judge has given 
no finding. According to the District 
Munsif it appears that the Survey number 
ofthe mam acc 
was No. 114. In the te-settlement of the 
village in 1899 or 1900,Survey No. 114 is 
shown as 236 A. The rest of Survey No. 236 
belongs to Government. The Munsif ‘also 
says “At the time of the sub-division Survey 
field No. 236A appears to have been shown 
as Survey field No, 2364-544”. Some of the 
Survey records show interpolations and 
corrections and show that Survey 236-A544 
is south of Survey No. 104: butit is possible 
that the corrections represent the proper 
state of things, though it is.not clear, The 
plaintiffs suit is for recovery of thè land 
south of Survey No. 104. 

‘The defendants plead that the land, south 
of Survey No. 104, is not 236A-544 but 236G 
and it bélongs to Government. They plead no 
title of their own not even a right to posses- 
sion under the authority ‘of the true ownér. 
In the written statement, they no doubt 
pleaded that Buddala people cultivated it 
and soldittol0th defendant but, nosale-deed 
is produced. In fact it was admitted before 
me that such part of the suit land, as was 
under the o¢écupation ‘of the defendants, was 
under their Sivajima cultivation, i.e., they 
are practically trespassers and have no right 
ofany kind. When è ‘petson, who ‘has no 
patta-and is, therefore, nota raiyat, trespasses 


on a land belonging to Government, and’ 


cultivates it, the Government sometime 
imposes an asséssment (somewhat heavier 
than the usual settlement assessment), This 
is ‘called Sziajima assessment. It amounts 
to a condoning of the act of trespass but 
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does not amount to a récognition of any: 
right nor any undertaking on the part of 
the Government to permit the occupation 
for the future, though, as a matter of fact, 
the occupation may go on for years, and 
the trespass for each year being condoned 
for that year-by therecovery of the assess- 
ment. (S.O. 15 paras. 23,24, 25). It is clear 
that.defendants’ rights, even as such ‘tres- 
passers terminated with 1918 (see Ex. G). 
Thus, the defendants have no substantial 
defence ‘on the merits. When the origi- 
nal written statement was filed, at the 
most it amounted to a plea of jus tertii, i. e., 
the right of Government. In 1920 the 
plaint was aménded by making the Govern- 
ment a party and para. 7 (1) was added. 
The defendants agreed to the amendment 
and did not oppose it. The result of the 
amendment was that the Government whose 
title was pleaded by the defendant as jus 
tertii became a party to the -suit and the 
Government does not support the other 
defendants and there is no jus tertii to be 
pleaded. A plea of jus tertii is no defence 
unless the defendant can show that the act 
complained of was done by the ‘authority 
of the true owner [Narayana Rao v. Dhar- 
machar (1) citing Graham v. Peat (2), and 
Chambers v. Donaldson (3).] The ‘situation 
is that plaintiff and Government are the 
two rival owners of the suit land and parties 
tothe suit and it isa matter to be settled 
between them and no jus tertii is available 
for the other defendants. At this stage, the 
Government recognised that the plaintiff is 


“the owner of the suit land and plaintiff 


and Governnment have filed a compromise 
petition to that effect (vide p. 3 of the 
pleadings). The Government having found 
that the plaintiff was the owner of an inam 
and that they had recognised him to be the 
owner of an inam (see Exs. D, E, E-l, and 
J) but that there is some dispute as to its 
localisation, settled it in the way they 
liked it best-and found most convenient: 
(Ex.G). I do not see how there is any 
thing more to be pleaded by the other 
defendants or to be decided ‘by the Courts 
after the settlement between ‘the Govern- 
ment and plaintiff, the only two-:parties who 
are interested inthe matter. `’ 

The learned Vakil for the defendants 
conceded before me that he cannot ques- 
tion the discretion ‘of the lower Courts in 

(1) 26 M. 514. 


(2) (1801) 1 East 244; 102 E. R. 95; 6 R. R. 268. 
(8) (1809) 11 East 65; 103 E. R. 929; 10 R. R. 435, 
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allowing the amendment ‘and especially as 
his clients agreed to it ‘and did not oppose 
it. In the First Court, he contended thata 
plait could not be allowed to be amended 
go as to énable the plaintiff to rely on à 
title created after the filing ‘of the plaint. © 
In ‘the present case, no title has been 
creatad since the date of the plaint. 
the plaintiff was always the owher of an 


tham, That there was an imam in Survey No.. 


236, not belonging to Government, admits 
of no doubt: (See Exs. D, E, RA, G ‘and. J). 
That the plaintiff is the owner of it ‘admits 
of no doubt (Éx. A, B,'0,C-1). The only 
question in this case was about the situation 
of the inam. ‘The question of localisation 
of the inam has been‘settled by the Govern- 
ment, the owner of the rest of the land who 
chose to accept such of the Suryey records, 
as ‘support the plaintiff. I do not see that 
this can be said to be a case of a title 
eréated ‘after the filing of the plaint. 
_Again, I do not see how the defendants can 
raise such a plasa. They have no locus 
standt in this cage. They have no owner- 
ship or right to possession under the real 
owner (who is. either ‘plaintiff or Govern- 
ment). The plea of jus tertii ceased to 
be such after the Government was implead- 
ed and supported the plaintiff. The princi- 
ple that the possession is good against all 
but the true owner (which is merely another 
way of stating that a plea of jus tertii is a 
good defente) cannot avail the defendants 
as the third person is impleaded as a party 
and admitted the plaintiff's title to it. If 
the Government is transferred as a plaint- 
iff, the defendants have no defence to urge. 


Even apart from this, I donot think there 


is any general rule that an amendment 
cannot be allowed o as to implead a title 
acquired after the date of the plaint. There 
was no amendment ofthe plaint in Radhay- 
koer v. Ajodhya Das (4) and Purkhit Panda 

v. Ananda ‘Gaontia (5), and otherwise the 
cases are very dissimilar and do not help 
the defendants. In Rai Charan Mandal v. 
Biswa Nath Mandal (6) there was a devo- 
lution during the pendency of the suit and 
the principle that a Court may take notice 
‘of events which have happened since the 
institution of the suit to do complete jus- 
tice ‘between the parties was recognised. 
In the present- case, the amendment “by the 
addition of the Government as a party was 

4) 7 Q. I. n a 
580.L. J 
8 26 Ind. Gas. * 410; 200. L. J. 107. 
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made for the purpose of attaining finality, 
(see order, dated the 26th January 1921), and 
1 have alr eady shown that this is not at alla 
case wheh the plaintiff's title is acquired 
after the suit. Abdul Rahaman v. Sarafat Ali 
(7) relied on by the Court below is a case 
of exécution sale and does not help us. In 
Ramaunadhan Chettiv. Pulikutti Seriai (8), 
the amendment ‘was asked at a very late 


stage. i.e., in Becond appeal and wasrefused. 


In this case, the amendment was sought at 
the ‘earliest possible stage, îi. e, before the 
trial in the First Court was taken up and 
was granted. The Vakil Tor thè appellant 
relies on Evans v. Bagshaw (9) affirming 
Evans v. Bagshaw (10). The case in Evans v. 
Bagshaw (9) was considered in Doraisami 
Pillai v. ama Goundan (11) where 
Wallis, ©..J. observed: “There are no 
Énglish decisions since the Judicature Act 
that such a course is... . incompetent andon 
theotherhand as observed in Kisandas Rup- 
chand v. Rachappa Vithoba (12), the discre- 
tion conferred under O. VIr. 17 0f theC.P.C. 
and O. XXVIII, r. 1 of the English Rules is 
very wide” and ‘the amendment was allowed 
to stand. The same view was taken in 
Pendekkallu Thimmayya v. . Pendekkallu 
Siddappa (13), and.again by Venkatasubba 


‘Rao, J., and myself in a recent judgment 


[Valluru Appalasuri v. Sasapa Kaunanna . 
Nayuralu (14).] where it was. observed that 
such an amendmeént ought to be allowed 
in all cases where there is no question of 


change of jurisdiction or great delay in 


making the ‘application, or depriving the 
opposite party of a defence otherwise 
available or the necessity of a fresh trial 
into facts. In the present case, if a fresh 
suit is filed, the defendants have absolutely 
no defence. The learned Vakil for the 
appellants at first suggested that he may 
apply for a grant for the suit land on 
darkhast; but when it was pointed out that 
this is not a darkhast case and the question 
is one of the localisation of an inam to 


(7) 31 Ind. Oas. 896; 22 ©. L.J. 412; 20 O.W. N. 
87. ; 

(8) 21 M. 288;8 M. L. J. 121; 7 Ind. Dec. (x. s.) 
559. 

(9) (1870) 5 Ch. 340; 39 L. J. Ch. 145; 18 W. R. 
57. 

(10) (1869) 8 Eq. 469. 

(11) 43 Ind. Cas. 560; 34 M. L. I „259; 22 M. L. T. 
533; (1918) M. W. N. 89; TL. W.3 

ee 4 Ind. Cas. 726; 33 B. NG 11 Bom. L. R. 
104 

a) 75 Ind. Oas. 112; (1925) A. I. R. (MJ) 63. 


(14) 90 Ind. Cas. 881; 22 L. W. 287; (1925) M, w 
N. 822; 49 M. L. J. 598. 
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which the plaintiff is admittedly entitled, 
he withdrew the suggestion and could not 
suggest any other defence. 

It is also contended that the compromise 
between the plaintiff and Government does 
not amount to a conveyance. But this point 
does not arise on the view I have taken of 
the facts of the case. The compromise 
has only the effect of localising the plaint- 
iff's admitted inam and no more. Nor has 
Dharanikanta Lahiri v.: Gahar Ali Khan 
(15) any application to the facts of this 
case, 

The second appeal is dismissed with 
costs, oneset to be shared equally by Govern- 
ment and plaintiffs. 

V.N. V. | 


Z. K. 

(15) 18 Ind. Cas. 17; 25 M. L. J. 95; 13 M. L. T 
185; (1913) M. W. N. 157; 17 C. W.N, "389; 17 ©. L, 
J. 277; 15 Bom. L. R. 445 (P, C.). 


Appeal dismissed. 


LAHORE HIGH COURT. 
O1vin MisceLuangous Cass No. 386 oF 1925, 
November 11, 1921.. 
Present :—Mr. Justice Zafar Ali. 
Tar Fira GOBIND PARSAD-WAZIR 
SIN GH—DEFENDANTS—PHriTIONERS 
` VETSUS 
“Tas Fram MANGAL SAIN-DULI CHAND 
— PLAINTIFFS— RESPUNDENTS. 

Punjab Courts Act (VI of 1919), s. 
second—Mercantile usage, question of- Certificate, 
whether necessary. 

The quéstion whether a mercantile usage relied 
upon by one of the parties toa suit does or does riot 
exist cannot be agitated insecond appeal in the absence 
ofa certificate granted in accordance with the. pro- 
visions of s. 41 of the Punjab Courts Act. 


Petition for review of an order ot Sir 
Henry Scott-Smith, Kt., and Mr. Justice 
Zafar Ali passed in Civil Appeal.No. 338 
of 1925, on the 16th March 1925. 

Lala Sardha Ram Kapur, R. 8., for the 
Petitioners.. 

Mr. Shamair Chand, for the Respondents. 

ORDER.—The lower Appellate Court 
arrived at the conclusion that according to 
the mercantile usage prevailing in Delhi 
cross contracts between the same parties 
for the sale and purchase of identical goods 
are settled by payment of difference in 
prices. The defendants, who deniéd the 
existence of the said usage, perferred an 
appeal against the judgment and decree 
of the Court below which came up in 


kacha peshi before a Bench consisting of 


4 l —Appeal, 
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Sir Hency Scott-Smith, J., and myself. The | 
only point that the appellants’ Counsel, Mr, ° 
Sardha Ram urged before us was that the | 
finding of the District Judge with regard: 
to the “existence of the alleged usage was 
erroneous. We pointed out to the learned ' 
Counsel that an appeal to contest a de-’ 
cision on a question of usage did not lie 
without’ furnishing a ‘certificate in accord-' 
ance with the provisions of s.41 of the’ 
Punjab Courts Act. He argued that no, 
certificate was necessary but could cite no’ 
authority in support of his contention. We 
dismissed the appeal, holding that accord- 
ing to the express termsofs. 41 a certi-' 
ficate was necessary. Subsequently he filed 
an application to obtain :a review of’ 
the above order which came up before me’ 
as Sir Henry Scott-Smith had retired since: 
from service. I admitted the application’ 
but after hearing arguments of Counsel’ 
for both parties I can see no reason for’ 
changing my opinion. 

The main contention of Mr. Sardha Ram: 
is that the alleged usage could not be said: 
to have the force of law and was, therefore,’ 
not the usage contemplated by s. 41, but 
the qualifying phrase “having the force of’ 
law” ins, 41 applies to custom as well as 
to usage and itis clear that no custom or 
usage can be operative unless it has the’. 
force of law. Sections 5 and 7 of the Punjab 
Laws Act make local customs and usages 
the rule of decision in certain specified 
cases and thus a local custom or usage 
to which ss. 5 and 7 apply acquires the: 
force of law. Section 7 runs as below: 
“All local ‘customs and mercantile usages’ 
shall be ragarded.as valid, unless they 
are contrary to justice, equity or good. 
conscience or have, before the passing of 
this Act; been declared to be void by any 
competent authority.” 

In the present case the usage in ques- 
tion is not contrary tojustice, equity or good 
conscience and is, therefore, valid. Mr.Sardha 
Ram contends that the usage could not 
supersede, the rule of law which required 
each contracting party to perform his 
part of the contract as agreed upon, but 
in the case of a commercial contract the | 
mode of performance may be regulated or’ 
modified by the local mercantile usase 
and that is what has happened inth: pre- 
sent case. I, therefore, dismiss this appii- 
cation. No order as to costs. 

Z. K, Application dismissed, 


|| 
: [91 I. 0. 1925] 
OUDH JUDICIAL COMMIS- 
“ SIONER’S COURT. 
SECOND -‘@1vit APPBAL No. 277 or 1925. 
N _ October 22, 1925. . 
| Present :—Mr. Neave, A: J.C. . 
RAJA RAM—P.aintTIrF—APPELLANT 
` versus. : fo 
JAGANNATH AND OTHERS— DEFENDANTS — 
A “ RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 59, 100— 
Mortgage—lIlliterate executant making mark on deed 
Attestation by scribe, validity of—Contingent charge. 
validity of—Construction of document—Intention of 
parties— Mortgage-deed of one property, whether can 
operate as deed of further charge in respect of property 
previously mortgaged. 

Where an illiterate mortgagor purports to execute a 
mortgage-deed by making his mark on the deed and 
the scribe thereafter attaches an explanatory note to 
the mark and also attests the mark, the attestation 
is perfectly valid. |p. 508, col. 2.] 

Deeds and contracts executed by the people of 
India ought to be liberally construed and where the 
intention of the parties is clear the form of words 
employed is immaterial. [p. 509, col: 1.j 

In order to find that a document creates a charge 
upon immoveable property the Court need enly be 
satisfied that the document shows an intention that 
the person in whose favour it is executed should 
have the benefit of the security of the land. [ibid.] 

A contingent charge is not a charge within the 
meaning of s. 100 of the Transfer of Property Act. 
[p. 508, col. 2]. > i 

Certain property was mortgaged by the plaintiff. 
with the defendant and subsequently the plaintiff 
executed a-mortgage-deed of some other property in 
favour of the defendant which contained a recital 
that if for any reason the mortgagee should lose 
possession of the property mortgaged with him under 
the deed or if there was any dispute as to the title of 
the mortgagor, the mortgagor would be liable to pay 
the money due under the deed before he could redeem 
the previous mortgage. The subsequent deed’ was 
described as a deed of further charge and the terms 
and conditions of the previous mortgage-deed were 
‘incorporated into the subsequent deed: | 

Held, that the subsequent deed operated as a deed 
of further charge with regard to the property pre- 
. viously mortgaged and that that property could not 
be redeemed without paying off the amount due 
under the subsequent deed. [p. 508, col. 2; p. 509, col. 1.] 


Second appeal from the judgment and 
decree of the.Sub-Judge, Rae Bareli, dated 
the 17th February 1925, upholding those of 
ieee Dalmau, dated the &th March 
i Mr. Ram Prasad Varma, for the Appel- 

ant. 5 

Mr. Bisheshwar Nath, for Mr. A. P. Sen, 
for Respondent No, |. i 

JUDGMENT.—This appeal arises out 
of a suit for the redemption ofa mortgage 
dated the 6th December 1901, over three 
plots of land, and ofa deed of further 
charge dated the 4th January 1917. The 
defence was that there were also two other 
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deeds of further charge which must ‘be re- 
deemed. These have been marked Ex. A 2 
and A3. The plaintiff denied the genuine- 
ness of these two deeds. He also denied 


“that they were deeds of further charge. 


Dealing first with Ex. A3it is to be 
observed that the original of this has admit- 
tedly been lost and that it has been found 
that theexecutants and the attesting wit- 
nesses areall dead. . A certified copy from 
the Registration Department was produced 
in evidence. The learned Munsif was of 
opinion that the production of this as secon- 


- dary evidence relieved the plaintiff from the 


necessity of proving its execution. He 
accordingly did not record any evidence as 
to execution. The lower Appellate Court 
remanded an issue on the subject of due 
execution. The plaintiff presented himself 
as a witness and swore that the executant 
and the attesting witnesses had all signed 
the deed in his presence. 

-It is now contended that the lower Appel- 
late Court was wrong in remanding the case 
and that the evidence given was insuff- 
cient. The ground for the first contention is 
that it was the duty of the plaintiff to prove 
his case and tohave all evidence necessary 
for that purpose ready atthe hearing in 
the First Court. The only witness, however, 
that he could produce or ultimately did 
produce was himself and it may be presum- 
ed that had the Court called upon him to 
give evidence on the subject, he would have 
bean ready todoso,then, but when the Court 
took the view which it did it was hardly 
possible for him to insist that his evidence 
must be recorded. There is no force in 
this contention. The second argument 
amounts to this that all that the plaintiff 
says is that the executants and witnesses 
signed in his presence. He does not say 
that the executant signed firstin the pre- 
sence of the attesting witnesses and it can- 
not, therefore, be said that the deed was 
duly attested as is required by. law. It 
does not, however, appear that anything 
was elicited from the plaintiff in cross- 
examination which would show that the 
ordinary requirements of the law were not 
complied with. It must, therefore, be as- 
sumed that the attestation was made in the 
proper way. 

It is not now argued that this deed, Ex. 
A-3, is not a deed of further charge. I agree, 
therefore, with the Courts below that it was 
properly executed and that it does operate 
as a deed of further charge. | 
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The real‘contest arises over the otherdeed 
Ex. A-2. This deed purports ‘to be execu- 
ted by three brothers-Nabi‘Shah, Mehr Ali 
and Najaf Ali Shah. Of these Nabi Shah 
was literate and appears to have signed 
his own name, thé other ‘two were illiterate 
and appear to have ‘made marks with 
a pen over their ‘names and a note that ‘they 
' executed the deed have ‘been written by 
one Lachhman Prasad scribe of the deed who 
has been called as-a witness. It has ‘been 
found by the Courts below that all the three 
executants and the ‘other three attesting 
witnesses ‘ate dead. Lachhman Prasad the 
scribe was himself a fourth attesting witness. 
He shas:given evidence and has deposed 
that Mehr Ali Shah and Najaf Ali Shah 
made their marks in his presence. The 
tecord of his statement made by the learn- 
ed Munsif isobscure in.one point. It reads 
“Thisis signed by me. Isigned it for Mehr 
Ali Manna or Najaf Ali. Nabi Shah him- 
self Najaf Ali and-Mehr Ali marked the 
deed in my presence.” There appears a 
gap after the word “himself,” It would 
appear thatthe Courts below interpreted 
this as though the word “signed” followed 
“himself” and this is consistent with the 
deed ‘produced. It is argued on behalf of 
the appellant that the Court would not be 
justified in interpolating this word and that 
the passage should be read as though Nabi 
Shah also made his mark. Having regard 
to the fact that no plea was taken and 


no argument adduced in the Court below, 


on this point, [think that the interpreta: 
tion which that Court évidently put up on 
the words isa correct one and that what 
the witness meant to say, though the Court 
in the haste of writing omitted it, was that 
Nabi Shah himself signed in the witness’ 
presence and that Najaf Ali and Mehr Ali 
also made their marks in his presence. 
This being so the witness has at least 
proved ‘execution by the executants.and 
attestation by himself. He has in cross- 
examination stated that he does not re- 
member exactly the order in which the 
deed was signed but here again it is 
reasonable to presume that the other at- 
ee witnesses also complied with the 
aw. 

One objection which has been made to 
thé ` validity ‘of Lachhman Prasad's attesta- 
tion’ is based on the authority of Sristidhar 
Ghosh v. Rakshakaly Dassi (1). Tn that case 


‘63 Ind. Cas. 507; 49 O. 438; 26 Ò, W, Ñ. 264; | 


(1) 
(1992) A. I. R. (C.) 168.. 
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the writer of a mortgage-bond wrote cut the 
names of the executant who ‘was illiterate 
and then signed his own name by way of 
attestation. It was held that the deed was 
not properly attested as required by s. 59 
of the ‘Transfer ‘of Property Act. This 
ruling was brought to the notice of the 
lower Appellate Court and the learned Sub- 
ordinate Judge has rightly distinguished it 
from the present Gase. It wotld ‘appear 
that in the Calctitta case the scribe pur- 
ported to sigh for the executant Who made 
no mark himself, In the present case the 
two illiterate executants made their'marks. 
In s. 4 of the General Clauses Act, (X. of 
1897) the word “sign” has béen defined. 
as including mark with reference to'a per- 
son who is unable to write his name. Here 
then the two illiterate executants had, ‘by 
making théir marks, actually signed their 
names ‘and what was written by the scribe 
was no more thah an explanatory Jebel 
attachéd to what would otherwise have been, 
an unintelligible signature. There Waino 
reason why he should not attest the marks 
and his attestation of them was prefectly 
valid, , 
The next question is whether this docu- 
ment, Ex. A-2,-is a-deed of further charge. 
It purports to be ‘a mortgage of certain 
other ‘property aè wëll as a deed of further 
charge of the property covered by ‘the 
mortgage-deed in suit, and the learned- 
Pleader for the appellant argues that 
the charge on the property tm suit. ib 
only conditional and, therefore, not a 
charge in law, as has béen héld in Madho 
Misser v. Sidh Binatk Upadhya (2). That 
a contingent charge is not a charge Within 
the meaning ofs. 100 ‘of the Transfer of 
Property Act isnot denied by the learned 
Advocate for the opposite party. The only 
question is‘of the interpretation of this 
particular deed. If the charge created is 
merely a contingent one then it ‘cannot be 
held to operate as a charge at iall. The 
learned Subordinate Judge has described 
the deed ina brief abstract. As he points 
out, it begins by reciting that three cul- 
tivated plotsof land (which are not now 
in suit) are mortgaged with possession. It 
then goes on to say that, if for amy reason 
the mortgagee should lose possession of 
those plots, or if there is any dispute as to 
their title, then the mortgagor ‘shall be 
liable to pay the money due under this. 
deed befdre he an. redeem the original 
(2) 14 0. 68%; 7 Tad. Ded. (x8) 456.- 
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mortgage. of which this deed:is described 
as. a deed of further charge. Then comes 
the third part of the deed which is trans- 
lated by the learned Subordinate Judge: 
“Be it known that this deed will be con- 
sidered as incorporated into and asa deed 
of further charge in respect of the mortgage- 
deed dated the 6th December 1901 by which 
three groves were mortgaged, 
is agreed that all the terms settled upon 
between the mortgagors and the mortgagee 
in the mortgage. deed of 6th December 1901 
will apply in every way in the case of this 
deed and so long as the entire sum due on 
the basis of this deed is not paid, the three . 
mortgaged groves we shall not be entitled 
to redeem.” 

The. argument on behalf of the appellant 


is that it is only inthe event of the mort- 


gage property failing that the mortgagee 
would -be entitled to treat this property as 
his security under Ex. A. 2. The deed 
is : primarily a mortgage and this addi- 
tional security is added as an after-thought. 

On the other side it is maintained that 
this isnot the proper construction. The deed 


, is badly worded but as was pointed outin 


mazid kiya jata hai.” 


Janardan Vishnu Kulkarni v. Anant Laksh- 
manshet(3)on the authority of the well-known 
case of Hunoomanpersud Panday v. Babooee 
Munraj Koonweree (4) deeds and contracts 
of the people of India ought to be liberal- 
ly. construed, and the form of words used 
is immaterial. The Court need only he 
satisfied that a document shows an intention 
that the person in whose favour it-was exe- 
cuted should have the benefit of the security. 
of the land. On analysing the present deed it 
would appear that the intention throughout 
is. to" make the land which was the subject 
of the mortgage: of 1901 security for the 
further loan. Throughout the present tense 
is used with regard to the charge and not 
the future, e. g, “jiska wasiqa haza zare 
Tt is not only in the 
event of the other property proving. inade- 
quate that the mortgagee will have his 
remedy against this property but the two 
properties are equally pledged to him as 
security. 

As has been mentioned: the deed may be 
divided into three parts of which the in- 
termediate part can be excised without 
making the rest of it meaningless. The 

Ri 32:B. 386; 10 Bom. L. R. 575. 


. (4) 6 M. L A. 393 at p. 411; 18 W. R. 81n; Sevestre 
253 n; 2 Suth. P. O. J. 29; 1 Sar, P. O. J. 552; 19 E. R. 
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third part in which the charge in suit is 
dealt with can stand by itself and is not, 
as has. been pointed out ky the learned 
Subordinate Judge, entirely dependent on 
the second part. I agree with this finding 
that this is a deed of further charge. 

The appeal accordingly fails on all grounds 
and must be dismissed with costs. 


Z. K, Appeal dismissed. 


ee 


RANGOON HIGH COURT. 
COrvIL MISCELLANEOUS APPEAL No, 56 
oF 1924, 

March 11, 1925. 
Present:—Mr, Justice Carr and Mr. 
Justice Brown. 

KYONE HOE TSEE—APpPELLANT 
versus 


KYON SOON SUN—RESPONDENT. 

Succession Act (X of 1865), ss. 234, 261~ Civil Pro- 
cedure Code (Act V of 1908), s. 114, O. XLVII, r. I— 
Consent order—Advocate, consent of, effect of—Consent 
based on mis-apprehension—Power of Court to dis- 
regard consent—Letters of Administration, proceeding 
for—Order based on erroneous consent of Counsel— 
Review, power of. 

A Courtis not deprived of its general authority 
over justice between the parties by an unauthorized 
act of Counsel. It is open toa party toa proceeding 
to ask the Court not to proceed to decide a matter on 
the basis of the consent expressed by his Counsel 
where such consent is given under a misapprehension 
and has not been authorized by the party himself and 
the Court has power in such a case to disregard the 
consent. [p. 511, col. 1] 

The right of review is an entirely different right 
from that given by s. 234 of the Succession Act to 
revoke a grant of Letters'of Administration. The 
power to réview conferred by the C. P. O. isa general 
one and can be exercised by a Court which has been 
dealing with a contentious proceeding for the grant 
of Letters of Administration. [p, 511, col. 2.] 

Where an order for the grant of Letters of Adminis- 
tration is.made on the basis of the consent of Counsel 
of one of the parties to the proceeding and the Court 
subsequently finds that the consent was based on a 
misapprehension, the Court has power to review its 
previous order, inasmnch as there is a sufficient 
reason for review analogous to the discovery of new 
or important matter or evidence or a mistake apparent 
on the face of the record. [p. 512, col. 1] — 

Appeal against a decree of the High Court 
on the Original Side, in Civil Regular Nos, 
521 and 522 of 1923. 

Mr. Paget, for the Appellant. 

Mr. Das, for the Reapondent. 

SJUDGMENT.—On the Ist June 1923 
an application was filed onthe Original Side 
of this Court for Letters of Administration 
to the estate of Kyonah Kyit, deceased, by 


Kyon Soon Sun, The deceased was a 
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Chinese Confucian, and the applicant claim- 


ed to be his son. The application was con 
tested by the appellant Kyon Hoe Tsee who 
on the llth June filed a cross-application. 
She claims to be the widow of the deceased. 
The case between the two rival claimants 
was fixed for hearingon the 7th Deeember. 
On that date the learned Judge recorded 
an order to the effect that Mr. Chari who 
appeared for the applicant Kyon Soon Sun 
admitted that under the Indian Succession 
Act the widowhad theprior right to Letters, 
and stated that that being the case his client 
had no desire ‘atsthat stage to contest the 
status of the plaintiff-widow, and consented 
to Letters of Administration issuing to 
her. Letters were issued to her according- 


ly. 

"Oa the 12th December application was 
made on behalf of Kyon Soon Sun to review 
that order. The reasons set forth for a 
review were that he had never given 
instructions to Mr. Chari to agree to a 
‘consent-order, and that he denied that the 
-appellant was the legally married wife of 
the deceased. On the 14th March the 
‘Judge passed orders granting the reviewand 
setting aside the order granting Letters to 
the appellant. It is against this order that 
the present appeal is filed. Since the 
passing of the order appealed against, 
Letters have been granted to the mother of 
Kyon Soon Sun who alsoclaims to bea 
widow of the deceased, but with that order 
we are not at present concerned. : 

Objection to the order appealed against 
is taken on two main grounds. It is con- 
tended in the first place that the respondent 
was bound by thetact of his Counsel, and in 
‘the'second place that the Court had no 
power to review the order passed by it. 

“ On the first ground we have been referred 
to alarge number of authorities. There 
appear to beno decisions directly bearing 
on this point published in the official reports 
of any Courtin this Province, but two 
unofficial reports have been referred to. In 
the case of Haroon v. Ebrahim (1) Counsel 
for one of the parties had agreed to a decree 
‘being drawn up for the joint possession 
ofcertain property. Before the decree had 
actually been drawn up, the party himself 
objected to the decree on the ground that 
his Counsel had agreed to it against his 
instructions and without his consent. It 
was also then admitted by the Counsel who 
bad agreed to the decree that he had made 


(1) 64 Ind, Oas, 528; 13 Bur, L. T, 224, 
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a mistake in doing so. It was held that the 
agreement could notin the circumstances 
be enforced. In thecase of U Po Yeik v. Ba 
Khaing (2) it was held that an Advocate 
had no power to bind his client to a com- 
promise decree without his consent. Both 
of these cases can be distinguished from the | 
present case, because it appears that in 
both cases the Advocate who appeared was 
acting on the general power conferred on 
an Advocate of the Chief Court and not 
under powers expressly conferred on him 
by vakaletnama. In thepresent case the 
Advoeate for the respondent Mr. Chari was ` 
acting. under a vakaletnama which was 
signed by -his client and which amongst 
other things gave him express power “‘to 
compound or compromise the case with any 
of the other partiesin such manner, ds to 
him might seem fit; to make adfrissions of 
fact or law and confess judgments on my 
behalf .- in Court’. These powers 
are very wide, and it can hardly be conten- 
ded that they donot conferon Mr. Chari 
full power to agree to the passing of a con- 
sent order. Butit does not seem to us that 
this concludesthe matter. An Advocateacting 
under a vakaletnama is no doubt acting. 
as the agent of his client. But it was held 
by Lord Lindley inthe English case Neal 
v. Gordon-Lennox (3) where the extent to 
which aclient was bound by the act-of his 
Counsel was in question that “the ordinary 
doctrines of agency are only half of what is 
to be considered in a matter ofthis kind.” 
In England as explained in the case of 
Shepherd v. Robinson (4) there are two 
classes of decided cases. In the one“élass: of 
cases it was held that if Counsel acts- within 
his apparent authority,. the client. will be 
‘bound by the agreement made by his, Cou- 
nseland embodied in some order or judg- 
ment of the Court. ln theother class of 
cases it was held that the consent given:by 
Counsel or Solicitor might be withdrawm by 
the client if the Counsel or Solicitor gave it 
under a misapprehension, before that con- 
sent order had been drawn up and perfected. 
The present case seems to us to fall into the 
second class. Orders had been passed to the 
effect that Letters of Administration should 
issue to the appellant, but no further action 


- 2) 1 Bur. L. J. 1. : : 
(3) (1902) A. O. 465 at p.473; 71 L. J. K. B. 939; 87 
L T, 341;.51 W.R. 149; 66 J. P. 757; 13 T, L. R 
791. 
(4) (1919) 1 K. B.474; 88 L. J-K. B, 873; 120 L:T, 
492; 35 T, L. R. 220. rete 
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had been taken, and no Letters had actual- 
‘ly issued when the application in review 
was filed. In Neale’s case (3) Lord Halsbury 
said : “The Court is asked for its assistance 
when thisorder is asked to be made and 
enforced that the trial of the cause should 
not go on; and to-suggest to me that a 
Court of Justice is so far bound by the 
unauthorized act of learned Counsel that 
it is deprived ofits general authority over 
justice between the parties is, to my mind, 
the most extraodinary proposition that I 
ever heard.” In the present case the Court 
was asked not to proceed with the enforce- 
ment of the order passed. by it. Itis not 
necessary for us to decide here whether in 
India Counsel has the same power as in 
England to bind his client without his 
consent to a consent-decree. However: that 
may be, we are of opinion that the principles 
enunciated by Lord Halsbury must beaccept- 
ed as .binding on Courts of Justice in 
India no less than in England, and 
that the Courts are not deprived of 
their’ ‘general authority over justice 
between the parties by an unauthoriz- 
ed act of Counsel. It was, in our opinion, 
open to the respondent to ask the Court not 
to proceed with the grant of Letters to the 
appellant onthe ground that the order for 
that grant had been passed under a mis- 
apprehension that he had consented to the 
grant caused by the acts of his Counsel. 

~ As regards the second question which has 
been raised,’ it is contended that once 
Letters of Administration have been granted 
under the Indian Succession Act they can 
only be" revoked .under the provisions of 
s..234-of the Indian Succession Act, and 
that the provisions of O. XLVII .of the C. 


P. O..relating to review are not applicable | 


to proceedings under that Act. It appears 
to us that-there is no justification for this 
contention. The right of review is given 
under s. 114 of the Code froma decree or 
order (a) from which an appeal is allowed 
by this Code, but from which no appeal has 
been preferred, or (b) from which no appeal 
is allowed by this Code. But in r. 1 of 
‘O. XLVII where the right of review is again 
set forth the words “by this Code” are 
‘omitted. The provisions of s. 261 of thè 
Succession Act specifically lay down that 
where there is contention in dealing with 
applications for Letters the proceedings 
shall take as nearly as may be the form 
of a regular suit according to the provisions 
ofthe O, P. C. If this had been a regular 
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-Court when the case was called for. 
“was hurriedly sent for and, on his arrival, 


511. 

suit the right of review would undoubtedly 
have existed. Section 4 of the C. P. ©. pro- 
vides that in the absence of any specific pro- 
vision to the contrary, nothing in this Code 
shall be deemed to limit or otherwise affect 
any special or local law now in foree . . . 
or any special form ofjprocedure prescribed,” 
But there is no provision of the Code con- 


‘fining the right of review to the ordinary 


jurisdiction of the Courts, whilst s. 261 of 
the Succession Act specifically provides 
for the adoption of the rules of procedure 
of the Code in cases such as the present. 
The right of review given by the Code is a 
general one, and we see no reason for hold- 
ing that it does not extend to orders passed 
in contested proceedings for the grant of 
Probate or Letters of Administration. No 
authority has been shown to us for the con- 
tention now put forward, and this conten- 
tion,was never raised in the Trial Court. 
We have been referred to certain authorities 
as to the circumstances that must be estab- 
lished before Letters can be revoked. But 
they deal with applications for revocation 
under the provisions of s. 234 of the Succes- 
sion Act or s, 50 of the Probate and Admi- 
nistration Act. There isno discussion in 
them of the right of review, which is an 
entirely different right from that given by 
s. 234 of the Succession Act. We are of 
opinion that powers of review given by the 
C. P. C. can be exercised by a Court which 
has been dealing with a contentious matter 
in proceedings for the grant of Letters of 
Administration. And we do not see suffi- 
cient reason for holding that the learned 
Judge on the Original Side was wrong in 
holding that a good case for review had 
been made out by the respondent. 


In this original application for Letters, 


“the respondent did name the appellant as a 


widow of the deceased : but before the order 
for the the grant of Letters was passed, he 
filed written objection to the grant of 
Letters to the appellant, and one of the 
grounds taken was that she was not the 
legally married wife of the deceased. 


On the day on which orders for the grant 
-of Letters were passed, Mr. Chari was not in 
He 


-he conveyed to the Court the impression 
that the respondent did not contest the 


‘right of the appellant to Letters. It appears, 


‘however, that, in fact, the respondent had 
given no consent, and, in his written ob- 
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jections, he quite clearly contended that the 
“appellant had no legal right to the Letters. 

It further appears that Mr. Chari did not 
intend to agree to a consent order. In 
passing orders for the grant of Letters, the 
Court was acting under a misapprehension 
as.to the attitude of the parties. 
` We agree that that provides a sufficient 
reason for review analogous.to the discovery 
of new and important matter or evidence, or 
a mistake apparent on the face of the 
-record., 

We are, therefore, ofopinion that no suffi- 
cient reason has been shown for interference 
in this appeal. We dismiss the appeal 

-with costs—Advocate’s fee five gold mohurs. 

Z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Orvin APPrAL No. 10.0r 1924. 
October 21, 1925. 
Present:—Mr. Neaves, A. J. C. 
PIRTHI DIN AND aNoTHER—PLAINTIFF3— 
APPELLANTS 
versus. 

RAM LAL AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Registration. Act (XVI of 1908), ss. 2 (6), 28—Stand- 
‘ing trees, whether. immoveable property—Place of 
vegistration~-Transferor acquiring property in order 
to register document, within particular District, effect 
of—Registration, validity of. 

Where a transferor does not actually.own the pro- 
perty which he purports to transfer, a mere. insertion 
“in the deed of transfer of a’ description of sugh pro- 
perty will not legalize the registration of the deed in 
the registration district in which that property is 
‘situated. Where, however, in order to enable himself 
to register a deed within a particular registration 
‘district, a transferor first acquires property within 
that district and then includes that property in the 
deed of transfer, the registration of the deed within 
hab ad ig perfectly valid, [p, 513, col. 2; p. 514, 
col. 1. 

In order to determine whether a standing tree is 
or is not immoveable property within the meaning 
of the definition contained in s. 2 (6) of the Registra~ 
tion Act the intention of the purchaser must be taken 
into consideration, Ifthe intention is sooner or later 
to sever the tree from the soil and to usé its wood 
for industrial purpose, then it myst be regarded: as 
coming within the exception to the definition but not 
otherwise. [p. 514, cols. 1 & 2.] 

Appeal against an order of the Sub- 
-ordinate Judge, Gonda, dated the 5th No- 
-vember.1923, | 

Mr. B. N. Srivastava, for the. Appellants. 

Mr. 8. N. Roy, for the Respondents. 

JSUDGMENT.—This appeal arises 
out of asuit for a declaration that a deed 
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of gift executed by one Ganga Ram in 
favour of Ram Lal is invalid and that 
the plaintiffs will be entitled to the property 
after the death of Ganga Ram’s widow. 

Ganga Ram was an old man of 80 or 8 
years of age. He lived and carried on 
business at Balrampur asa grain merchant, 
Ram Lal, the donee is the son of Ganga 
Ram’s wife by a former husband. The 
ao are the sons of Ganga’ Ram’s bro- 
ther. 

Ganga Ram died on the Ist February 
1920. On the previous day a sale-deed 
was executed in his favour under which 
one mango tree at. Balrampur was transfers: 
red to him for Rs. 40. This deed was regis: 
tered at Balrampur between land 2p. M. on 
the 3lst of January. On the same day. be- 
tween 3 and 4 r.m. another deed was regis- 
tered under which Ganga Ram gave to 
Ram Lal a house at Nawabgdnj in the 
Gonda District and the mango tree of which, 
he had just become the owner. Thedeed 
was registered at Ganga Ram’s own house 
at Balrampur, the Sub-Registrar visiting 
him for the purpose. This deed.of gift pur- 
ports to be attested by no less than seven 
witnesses. Its validity has been assailed in 
this Court on two grounds :—(1) that it was. 
not signed in the presence of any two of 
the attesting witnesses and (2) that its re- 
gistration was invalid. The house con- 
veyed. by it is within. the jurisdiction of the. 
Sub-Registrar of Tarabganj and not of the. 
Sub-Registrar of Balrampur and it is alleg- 
ed that the transfer of the mango tree.was. 
an entirely. fictitious. transaction merely en- 
tered intoin order to enable registration. 
to be made at Balrampur. ` 

The learned: Pleader for the appellant 
has taken the Court through the evidence. of 
the witnesses produced to prove. attesta- 
tion. Among these. are four of the 
persons whose names appear on the, 
deed of gift, another is the. scribe and 
another the Sub-Registrar. Numerous ine 
consistencies and contradictions in this- 
evidence. have been. pointed out, The deed: 
of gift is written on two sheets of paper. 
the. firat of which bears an impressed stamp. 
Each sheet was signed by Ganga Ram 
and marked with his thumb-impreasion,. 
Three of the attesting witnesses signed: on, 
the. first sheet andfouron the second, On, 
the back of the first sheet is the Sub-Re- 
gistrar’s endorsement and the two. of the 
attesting witnesses (Bahadur Lal and Patan, 
Din) identified the executant Ganga. Ram, 

i 
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` before the Sub-Registrar and signed his 
endorsement. 

Some of the discrepancies relate to` the 
particular sheet on which each of the 
attesting witnesses signed but the more 
‘important ones relate to the time at which 
. the signatures were made and the persons 
“who were present. Three of the witnesses 
produced depose that the deed was signed 
and attested after the arrival of the Sub- 
Registrar and in ‘his presence. This is 
denied by the Sub-Registrar. There re- 
main, however, two attesting witnesses 
who positively depose that they saw Ganga 
Ram sign the deed and that he did this in 
the presence of themselves and most of the 
other attesting witnesses. In view of the 
long time nearly four years which has 
elapsed between the transaction itself and 
the date when these witnesses gave evidence 
itis not surprising that a certain number 
of inconsistencies are to be found in their 
statements. Iagree with the Court below 
that the deed is proved to have been attest- 
ed as required by law. 

There remains the question of the validity 
of the registration. Section 28 of the 
Indian Registration Act, 1877, provides that 
every document which by s 17 is 
required to be registered shall be presented 
for registration in the office of the Sub- 
. Registrar. within whose Sub-District the 
whole or some. portion of the property to 
which the document relates is situated. 
A deed of gift of immoveable property is 
‘such a document. As has already been men- 
tioned the house transferred under it is 
within the jurisdiction of the Sub-Regis- 
trarof Balrampur and it is contended on 
behalf of the appellants that the mango 
tree situated within Qasba Balrampur has 
been included in the deed simply to enable 


registration to be effected at Balrampur, 


and that actually the tree never belonged 
to Ganga Ram, the so-called sale to him 
on the same day being merely a fictitious 
one. There isa further argument that in 
any case the mango tree is not immoveable 
property within the meaning of s.2 (6) of the 
Registration Act. 

For the first of these contentions the 
learned Pleader for the appellants relies on 
- Harendra Lal Roy Chowdhuri v. Hari Dasi 
Debi (1) and Biswa Nath Prasad v. Chandra 


(1) 23 Ind. Oas. 637; 41 0. 972; 27 M. L. J. 80; (1914) 
M. W. N. 462; 16 M. L. T. 6:18 0. W. N. 817; 19 O. 
L. J. 484; 16 Bom. L. R. 400; 12 A. L. J. T4; 1 L. 
. W. 1050; 41 L A, 110 @. O) 


ag 


PIRTHI DIN V. RAM Lat, 


513 


Narayan Chowdhury (2). In the first of 
these two cases it was found that in order 
to enable registration to take place at 
Calcutta a certain house which had no 
actual existence had been included 
in mortgage. Their Lordships of the 
Privy Council held “That this parcel 
is in fact a fictitious entry, and repre- 
sents no property that the mortgagor 
possessed or intended to mortgage, or that 
the mortgagee intended to form part of his 
security. Such an entry intentionally made 
use of by the parties for the purpose of 
obtaining registration in a District where 
no part of the property actually charged 
and intended to he charged in fact exists, 
is a fraud on the Registration Law and no 
registration obtained by means thereof is 
valid.” 

In the second case it was found that a 
part of the property included in the mort- 
gage actually existed but that the sale by 
which it purported to have passed to the 
ownership of the mortgagor was a fictitious 
one, thatthe mortgagor, therefore, had no 
interest in it and the parties to the mortgage 
never intended that it should form part of 
the security. It was held that the case 
stood on the same footing for the purpose 
of the Registration Act as Harendra’s cases 

I 


Now itis clear that in both these cases 
the principle is the same: that where a 
transferor does not actually own the proverty 
which he purports to transfer a mere inser- 
tion in a deed of a description of such pro- 
perty will not legalise the registration of 
the deed in the registration District in 
which that property is situated. The 
important question, therefore, for decision 
in this case is whether at the time when the 
deed of gift was registered Ganga Ram had 
actually acquired a title to the mango tree. 

The vendor of the tree, one Abdul 
Rahman, has appeared as a witness and has 
testified quite frankly that Ganga Ram asked 
him to sell the tree simply in order that 
he might by owning it be able to get a deed 
registered in Balrampur. It is suggested 
that this proves that the whole transaction 
was merely a colourable one intended to 
evade the Registration Law. I am unable 
to agree to this point of view. It is not a 
question of evading the law but only of 
complying with the requirements of the 
law. If Ganga Ram’ desired to obtain 
registration at Balrampur, and if he could 

(3) 63 Ind. Cas.-70; 48 C, 509; 48 L A. 127 (P, C.) 
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only do this by including in his deed of 
gift immoveable property situated in Bal- 
rampur and if,in order to put himself in 
this position, he acquired such immove- 
able property, it seems to me that he was 
DOER doing what he had a perfect right to 

0, 

Abdul Rahman's own title to the tree 
has been questioned. It is true that the 
number ot the plot on which it stands 
has been proved to have been incorrectly 
entered inthe sale-deed but the other par- 
ticulars andthe boundaries given in that 
deed have been shown to be correct and I 
have nodoubt that the error arose from 
haste in the preparation of the deed. There 
is a good deal of evidence that the tree 
belonged to Abdul Rahman, : The only 
witness to the contrary is the Patwari. The 
entry in the papers on which the appel- 
lants rely showing that the tree is the pro- 
perty of the Balrampur Estate is of very 
questionable value, The Estate has not 
been shown to claim it and though,if the 
Patwari is to be believed practically all 
the other mango trees in Balrampur should 
be similarly recorded those belonging to 
Abdul Rahman are the only ones which 
the Patwari has entered as the Estate's pro- 
perty. 1 hold with the learned Subordinate 
Judge that the tree belonged to Abdul 
Rahman and that it was tranferred by him 
-to Ganga Ram, 

The last argument put forward on behalf 
of the appellants is thata mango tree is 
‘standing timber” and as such is expressly 
excluded from the definition of immove- 
“able property in the Registration Act, A 


decision of the Bombay High Court in - 


Krishnarao v, Babaji (3), to the effect that in 
some parts of the country where mango 
„trees are used for timber they would come 
within this exception, has been cited. lt 
is, no doubt, true that in these Provinces 
mango wood is one of the commonest kinds 
of timber and is generally used in build- 
ing and for other purposes. It has, how- 
ever, been held by a Bench of this Court 
in kamman Lal v. Ram Gopal (4) that in 
order to determine whether mango trees are 
orare not immoveable property the inten- 
tion of the purchaser must be taken into 
consideration. If the intention is sooner or 
Jater-to sever the trees from thesoil and to 
use.ctheir wood for industrial purposes 


”* (3) 24 B. 3l; 1 Bom, L. R. 489; 12 Ind, Deo, (N. s.) 
` 55t. 
i" (d) 35 Ind, Cas, 713; 3 O, Ly Je 367 
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then they must-be regarded as coming with- 
in theexception to the definition but not 
otherwise. In the present case there is 
some evidence that since its purchase Ram 
Lal to whom it passed under the deed of 
gift has been collecting the fruit of it and it 
has certainly not yet been cut down. It 
must, therefore, be held that it was not pur- 
chased as timber but is immoveable pro- 
perty for the purposes of the Registration 
Act. 

The plaintiffs’ appeal fails and is dismiss- 
ed with costs. 


Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 
SEconpD CIVIL APPEAL No. 1638 oF 1922, 
April 24, 1925. 

- Present :—Mr. Justice Devadoss. 
SINGAMANI PANDITHAN— PLAINTIFF 
— APPELLANT 
versus 
MUNIBADRA NAINAR AND oTHERS—~ 


' DEFEN DaNTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 55— 
Limitation Act (IX of 1908}, Sch. I, Art. 116— 
Vendor and purchaser—Implied covenant for title— 
Decree against vendor by third person—Failure of 
consideration—Limitation, operation of—Appeal by | 
vendor, effect of. : 

A suit for compensation for breach of express or 
implied covenant for title and quiet enjoyment in 
respect of a sale-deed executed after coming- into 
force of the Transfer of Property Act is governed by 
Pe ii of Sch. I to the Limitation Act. [p. 515, 
col, 2. 3 

The statutory covenants under s. 55 (2), Transfer of 
Property Act, ure attached to the transaction of the 
sale and not merely to the contract which precedes 
the sale. Therefore, contracts which are to be con- 
tained in a sale-deed or such terms of contract which 
the law imports into a sale are contracts within the 
meaning of Art. 116 of Sch. 1 to the Limitation Act. 
Lp. 515, cols. 1 & 2.] 

Arunachala Atyar v..Ramasami Aiyar, 25 Ind. 
Cas, 618; 38 M. 1171; 1 L. W. 849; 27 M. L. J. 517; 16 
M. L. T. 397, relied on. 

Where the title of a vendor is found against him 
in a suit bya third person, the consideration for the 
sale fails and limitation runs against the purchaser 
from the date when the decree of the Court is given 
in favour of such third person. The date when the 
decree is confirmed in appeal and second appeal is 
immaterial. [p. 515, col. 1.] i 

Hukum Chand Boid v. Pirthichand Lal Choudhury, 
50 Ind. Cas. 444; 46 O. 670; 17 A. L. J. 514; 36 M. L. 
J. 557; 23 O. W. N. 721; 21 Bom. L. R. 632; (1919) M. 
W. N. 258; 300. L. J. 71; 26 M. L. T. 131, 10 L. W. 
416; 46 I. A. 52 (P. CO), followed, 

Second appeal against a decree of the 


Court of the Subordinate Judge, Vellore, 
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in A. S. No. 31 of 1922, (A.S, No. 67 of 1921 
on the file of the District Court, North 
- Arcot), preferred against a decree of the 
Court of the District Munsif, Arni, in O. 
S. No. 1043 of 1917. 

Mr. N. S. Rangasawmi Iyengar, for the 
Appellant. : 

Mr. Patanjali Sastry, for the Respondent. 

JUDGMENT.—The plaintiff purchas- 

‘sed some. property from defendants Nos. 1 

to 8 under Ex. A. After the sale, asuit was 
brought by one Ammani Ammal for half 
the share of the property on the ground that 
she was entitled to it as the heir of her 
deceased son. That suit was decreed by the 
first Court on 20th March 1913. There was 
an appeal against the decree which was 
decided on 13th April 1914 and the second 
‘appeal was decided on Ist March 1917. The 
plaintiff who was not given possession 
under the sale sued for possession of the 
property and he was given a decree for 
possession of half the property on 22nd 
December 1913. The present suit was filed 
on 10th November 1917. . 

Mr. Patanjali Sastri, for the respondent, 
contends that the suit is barred by limitation. 
His contention is that either Art. 62 applies 
or Art. 97. Under Art. 97 of the Limitation 

` Act a period of 3 years is given for bring- 

ing asuit for money paid upon an existing 
consideration which afterwards fails. .The 

Subordinate Judge has not definitely held 

that Art. 116 applies. His viewis that the 
matter was not finally disposed of till 1st 

March 1917 when the second appeal was 

decided. This view of the law is wrong. 

The consideration. for the sale failed when 

the decree of the first Court was given in 

Ammani Ammal’s favour 7. e., on 20th March 
1913[Vide Hukum Chand Boid v. Pirthichand 

Lal Choudhury (1)]. 

The next question is whether Art. 116 
applies. In this case the document is a re- 
gistered document and the plaintiff gotonly 
half the property and he did not get a title 
tothe other moiety. Mr. Patanjali Sastri’s 
contention is that there was no covenant in 
writing for good title. He urges that the 
statutory covenants embodied in s. 55 (2) of 
the Transfer of Property Act should not be 
imported into the sale deed ass. 55 speaks 
only of a contract, Iam unable to accept 
this contention. The statutory covenants 


(1) 50 Ind. Cas. 444; 46 ©. 670; 17 A. L. J. 514; 36 M. 
L. J. 557; 23 O. W. N. 721; 21 Bom. L. R. 632; (1919) 
M. W. N. 258; 30 O. L. J. 71; 26 M. L. T. 181; 10 L. 
W. 416; 46 I. A, 52 (P. 0). 
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are attached tothe transaction ofthe sale 
and not merely to the contract which 
precedes thesale. Tohold that the statutory 
covenants under s. 55 apply only to con- 
tracts and not to sales would be defeating 
the object ofs. 55. If the statutory cove- 
nants do not apply to the actual sale itself, 
the vendor who executes a sale-deed is re- 
lieved of the liability which is cast upon him 
by the Statute under s. 55. Nodoubt under 
the English conveyancing practice all the 
covenants of title ‘and covenants for quiet 
enjoyment are set out in the deéd itself, but 
under the Transfer of Property Act the 
technicalities of the English conveyancing 
have been done away with and in the case 
of asale of property all the covenants which 
are usually found inan English conveyance 
deed are to be read into the sale-deed by 
reason of the provision of the Transfer of 
Property Act. The contention of Mr. 
Patanjali Sastri is that Art. 116 speaks only 
of breach of contract in writing and does not 
apply to a sale-deed. The sale itself may 
not be properly called a contract in writing 
but contracts which are to be contained in 
a sale-deed or such terms of contract which 
the law imports into a sale are contracts 
within the meaning of Art. 116 anda sale- 
deed comes within Art. 116 of the Limitation 
Act, It is unnecessary to discuss the matter 
further asa Bench of this Court, after a care- 
ful consideration of the cases, has come to 
the conclusion that a suit for compensation 
for breach of express or implied covenant 
for title and quiet enjoyment in respect of 
a sale-deed executed after coming into force 
of the Transfer of Property Act is governed 
by Art. 116 of the Limitation Act [Aruna- 
chala Aiyar v. Ramasami Aiyar (2)]. With 
the reasoning of the learned Judges I 
entirely agree and I hold, therefore, that 
Art. 116 applies to this case. 

It is next contended by Mr. Patanjali 
Sastri that the document itself has by 
express terms made the statutory covenants 
as to titleof quiet enjoyment inapplicable. 
I donot thinkthe document is capable of 
that interpretation, Hdhil yengalal kalan 
illai are only capable of meaning that the 
transferors had not treated any encumbrance 
on the property and this‘does not mean that 
the vendors had no title to convey. There 
is nothing, therefore, in this contention. 

The Subordinate Judge accepted the con- 
tention of the appellant and has in the 

(2) 25 Ind. Cas. 618; 38 M. 1171; 1 L. W. 849; 27 M, 
L. J, 517; 16 M, L. T. 397, 
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concluding portion ofthe judgment directed 
the plaintiff to surrender the moiety of the 
property,in,his possession before he could 
get. the amount of consideration for the 
other moiety .which he -had lost. I do not 
see why the plaintiff should surrender the 
half to which he has got a good title when” 
hte Sués for damages for breach of the cove- 
nants of title in respect of the other half. 
Thé lower Court's decree should, therefore, 
be modified by. deleting the ‘portion of the 
decree as regards the surrender. The words 
to be.omitted-are “on plaintiff surrendering 
possession of the lands-which he obtained in 
pursuance of the decree in O. S. No. 300 
‘of 1912 on the file of the District Munsif’s 
ioe Arni, on or before the 7th day of June 
1922”. 

As regards the amount pdyable to the 
plaintiff by the defendants boththe Vakils 
have ‘consented to put in a statement. - It 
is agreed by both parties that the amount 
payable to plaintiff is Rs. 702-4-7, ‘The 
plaintiff will have interest at 6 per cent. 
from date of plaint. Paragraph 2 of the 
‘lower Court’s decree to be deleted. Parties 
will pay and receive proportionate costs 
throughout. 

VN. V. 


a, K, Decree modified. 


MADRAS HIGH COURT. 

ORIGINAL SIDE APPEAL No. 121 oF 1922, 

March 23, 1925. > ` i 
Present:—Mr. Justice Kumaraswami 
Sastri and Mr. Justice Krishnan. 
ANGAMUTHU MUDALIAR—Puaintirr— 
- +  * ò „APPELLANT 
: , ` versus 
RATNA MUDALIAR AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Partition Act (IV of 1898), ss. 2, 3, scope of —Order 
for sale under s, 2— Subsequent application by. party 
for purchase under s, 8, whether maintainable. 

The procedure laid down in s. 3 of the Partition 
Act cannot be applied after the Court has directed 
a sale -of the property under s, 2 of the Act. The 
proper time for a party to apply under s. 3 to buy 
the property at a valuation fixed by the Court, is 
before the Court makes an order under s. 2 for sale, 
and after a request had been made by one of the parties 
that the property should besold. Once a final’ order 


is made as between the parties that the property ` 


should be sold under s. 2, no order can be made under 

s. 3. (p. 516, col. 2; p. 517, col. 1.] |, $ 
The share-holder who offers to ‘buy the property 

and at whose instance a valuation is made by the: 
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metes and bounds. 
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Court isthe person who is entitled to buy the’ pro- 
perty. The words “such share-holder” which occur 


“in the. latter part .of cl. (1) of s. 3 necessarily mean 


the share-holder who applied for leave to buy. [p. £17, | 


“col. 1] . 


Appeal from an order of Mr. Justice 


‘Coutts Trotter, dated 2nd October 1922, 


and passed inthe exercise of the Ordi- 
nary Original Civil Jurisdiction. of the 


‘High Court in Civil Suit No. 750 of 1919.. 


i Mr. K. Jagannada Iyer, for the Appel- 
ant. 

Mr. V. S. Govindachariar, for the Re- 
spondent. i , 

JUDGMENT. -— This is an appeal 
against an order passed under the Partition 
Act IV of 1893. The plaintiff, who is the ap- 
pellant before us, asone of the co-parceners 
of a family consisting of 3 co-parceners, 
brought a partition suit for his share. 
When the decree was passed in the suit, 


‘we find an order passed by the learned 


Trial Judge by consent of parties that the 
property in suit,a house, should be sold 
under the Partition Act unless the Official 
Referee found it convenient to divide it by. 
This was a consent 
order. The Official Referee afterwards 
found that it was not convenient to divide 
the house into two halves and’ give one-half 
share to the plaintiff and the other half to 
the defendants. It was, therefore, decided 
to sell the property under the Partition Act, 
but in the order made for this purpose, the 
learned Judge, Coutts-Trotter, J., did not 
make it clear under what section of the 
Partition Act the’ sale-was'to take place. 
An application was subsequently made by. 
the plaintiff under s.°3 of the Partition Act 
claiming to buy the property at a valuation 
fixed by the Court. This was disallowed by 
Coutts-Trotter, J., but onappeal'to the Appel- 
late Court, the late learned Chief Justice 
Sir Walter Schwabe and Wallace, J., revers- 
ed that order and sent the case back to be 
disposed ofaccording to law. In remand- 
ing the case they did not order that action 
should be taken under’s. 3’of the Partition 
Act but, simply directed ‘that the case must. 
be disposed of according to law., 

It is clear to our minds that s.3 of the. 
Partition “Act” cannot be applied after, 
the Court had already directed a sale, 
and in this case the sale was with the. 
consent of all parties. The'sale which was 
directed was a saleunders. 2of the Partition 
Act. Section 3 begins by-saying “If, in any 
case in which the Courtis requested. under. 
the last foregoing section to direct a sale 
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any othershare-holder applies for leaveto buy 
ata valuation the share or the shares of the 
party or parties asking for a sale, the Court 
shall order fora valuation.” Itseems to 
us, therefore, that the: proper time to apply 
under's. 3 is before a Court makes an order 
under s. 2, and after the request had been 
made by one of the parties-that the property 
should -be sold. Unless we construe the 
two sections in this manner there will be 
much difficulty in applying them. Oncea 
final order is made as between the parties 
that the property should be sold under s. 2, 
and that meansa, sale open tothe publicwhen 
anybody might bid for the property unless 
if is éxpressly restricted to be between the 
‘parties only, no order can be made. under 
s. 3,as it is too late then to apply under 
that section. Section 3 contemplates that,- 
when the application is made by one of the 
parties to direct a sale of the property and 
before the Court makes the order, any other 
party who is entitled toa share in the pro- 


perty may at once apply for leave to buy ’ 


at a valuation, and when such an applica- 
tion is made, the Court is bound under the 
section to directa valuation of the shares 
of the party asking for sale to find out 
what its proper value is, and the party who 
has offered to buy is entitled to buy that 
share at that valuation, If he fails to.do 
so, his application would be dismissed: and 
he will be made responsible for costs under 
cl. (3) of s. 3. Clause (2)-provides for more 
than one party applying at the same time 
for leave to buy as provided in sub-s. (1) 
of cl. (3). There is no difficulty in constru- 
ing the section in this manner. We-are not 
able to agree with the construction put on 
s. (3) ‘by Coutts Trotter, J., where he says 
that when an application is made for buy- 
ing by one of the share-holders, any share- 
` holder can ask‘ that the property should 
be sold to hima at the valuation arrived at; 
if'that view is taken, there, will be no end 
of trouble between competing share-holders, 
It is clear that ‘the share-holder who offers 
to. buy and at whose instance the valuation 
is made by the Court is the person who is 
entitled to buy. . The words “such share- 
holder” occurring in the latter part of- 
cl: (1) ‘of the section must necessarily mean 
the share-holder who applied for leave. to 
buy.’ In this casé s. 3’does'not apply. The 
parties have already, agreed that the pro- 
perties should be sold under s. 2 and that 
consent has not been set aside by any 
order and is still in force. 


_the above observations. 
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One further difficulty in applying s.3 in 
this caseis that it is not-shown that the 
defendant applied for the sale for it is only. 
then that his share can be valued and dealt, 
with under s. 3. The factseems to be that 
bəth parties were present at the time when 
the decree was passed and agreed to the 
sale being ordered and neither party actual- 
ly made the application for sale. In these 
circumstances we direct that the property 
be sold by public auction under s. 2 of the 
Partition Act. Both parties willbe at liberty 
to bid and set off their respective shares 
if they become purchasers. The public 
will also have a right to bid at the auction. 

It was argued that the plaintiff should 
be compelled to adhere to the bid that he 
made once before to the Official Referee of 
Rs. 10,000 for this property; but we think 
thatthat cannot be insisted upon, because 


. the bid was made when it was not clear as 


to what the rights of the parties were. 

.The decree will be modified as above 
stated and the case will go back to the 
Official Referee for disposal in the light of 


The appellant will 
pay to the respondent -half of the taxed 
costs. 

v. N. V. 


Decree modified. 
Z. K. 


CALCUTTA HIGH COURT. 
APPEAL FROM ÅPPRLLATE DECREE 
No. 1051 or 1923. 

June 8, 1925. 
Present:—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice B. B. Ghose, 
PURNA CHANDRA MUKERJI AND 
ANOTHER—PLAINTIFFS—A PPELLANTS 


versus 
GOPENDRA KRISHNA KUNDU AND 
OTHERS— DEFEN DANTS— RESPONDENTS, 

Specific Relief Act (I of 1877), ss. 15, 27—Agree- 
ment for sale of immoveable property—Agreement by 
adult on behalf of himself and of minor co-owner-— 
Specific performance with regard to share of adult, 
whether can be enforced—Subsequent transferee from 
vendor—Notice, proof of. 

Where a person agrees to sell his share in certain 
immoveable property along with the share of a minor 
co-owner on whose behalf he purports to act as a 
guardian, there is nothing to prevent the vendee from 
enforcing specific performance of the contract of sale 
so far as the interest of the vendor himself, which he 
was competent to transfer, is concerned. The provi- 
sions of s. 15 of the Specific Relief Act are applicable 
to such a case. [p. 518, col. 2.] Tg ab 
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A suit for specific performance of a contract for 
the sale of immoveable property is liable to be dis- 
missed as against a subsequent transferee from the 
vendor in the aksonce of proof that such subsequent 
transferee had purchased the property with notice of 
the. contract in favour of the plaintiff. [p. 518, col. 2.] 

Appeal ageinst a decree of the Subordi- 
nate Judge, Nadia, dated the 20th Decem- 
ber 1922, reversing that of the Munsif, 
First Court at Krishnagar, dated the 20th 
of February 1922. ; 

Mr. D. N. Bagchi (with him Babus -Jotis 
Chandra Guha and Mohini Mohan Bhatta- 
charji), for the Appellants. 

Babu Jahnavi Charan Das Gupta, for 
the Respondents, : 

JUDGMENT. 

Ghose, J.—This is an appeal which 
arises out of a suit for specific perform- 
ance of a contract for sale of 8-annas 
share of certain properties entered into by 
the defendant No. 1 in favour of the plaint- 
iffs. In the agreement for sale the defend- 
ant No. 1 purported to have agreéd to 
execute a kabala for 8annas of the 
property, ‘one-half of which, that is to say, 
4-nnas share, belonged to the defendant 
No. land the other half belonged to his 
infant nephew defendant No.2. The plaint- 
iffs brought the suit against the defendant 
No. 1 as well as his nephew. Prior to the 
suit, the disputed property had been pur- 
chased by the Kundus who were added as 
defendants under an order of the Court but 
the plaint was not amended and it was not 
stated on what ground they were sued, or 
the grounds on which relief was claimed 
against them. 

The Court of first instance dismissed the 
suit with regard to the share of defendant 

-No. 2 but decreed it with regard to the 
4-annas share of defendant No. lon payment 
of the full price agreed to have been paid for 
the shares of both the defendants. This was 
evidently done in accordance with s, 15 of 

_ the Specific Relief Act. Both the plaintiffs 

and the defendants appealed from that 
decree. The plaintiffs claimed specific 
performance with regard to the share of 
defendant No. 2 also and the defendants 
urged that the whole suit ought to have been 
dismissed. The learned Subordinate Judge 
dismissed the appeal of the plaintiffs and 
decreed that of the defendants. His ground 
was that the express stipulation in the 
contract was for selling the 8-annas share 
of both the defendants by a joint deed of 
sale and as that could not be carried into 
effect on account of the minority of the 
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defendant No..2, the whole contract should 
fail. The contract according to the learned 
Subordinate Judge was an entire indivisi- 
ble contract and not capable of performance 
in part. Itseems to me, however, that the 
defendant No. 1 was perfectly entitled to 
enter into an agreement with respect to his 
own share.of the property, without reference 
to the interest of his infant nephew; and 
that being so, there is nothing in law to 
prevent the plaintiffs from enforcing the 
contract as against the defendant No. 1 
with regard to his share of the property. 
The provisions of 8, 15 of the Specific 
Relief Act would, therefore, apply to the 
present contract. With regard to this point 
the decision of the learned Munsif is correct 
as he decreed specific performance on the 
plaintiff paying the entire purchase-money 
which he contracted to pay for the shares 
of both the defendants Nos. land 2. The 
difficulty, however, arises with refer- 
ence to the Kundus, the subsequent pur- 
chasers. The plaint did not allege that 
they were purchasers with notice of the 
agreement entered into by the defendant 
No. 1 with the plaintiffs. In the absence 
of such an allegation or proof of the fact 
that the Kundus had purchased with notice, 
the suit for specific performance was liable 
to be dismissed whatever other remedy . 
the plaintifis might have as against the. 
defendant. No. 1. The Trial Court, however, 
raised an issue on the question of the bona 
fides of the purchase of the Kundu defend- 
ants and whether they had purchased with 
notice. That such an issue was allowed to 
be raised supplies the deficiency in the 
plaint. The Trial Court found that the 
Kundu defendants had purchased with 
notice. Thereis no finding, however, of 
the Subordinate Judge on that point. He 
simply decided the point on the ground 
that the plaint was not amended showing 
the accrual of a cause of action as against 
the Kundus when they were added as de- 
fendants and he considered it unnecessary 
to discuss the points raised concerning 
them. Aswe have held that the decision 
of the Subordinate Judge with regard to 
the question of the divisibility of contract 
is erroneous it must be decided whether the 
plaintiffs are entitled to a deeree as against 
the Kundu defendants and it is, therefore, ' 
necessary to decide the questions which 
affect them. 

The judgment and decree of the Sub- 
ordinate Judge are, therefore, set aside 
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except with regard to the dismissal of the 
suit against defendant No. 2, and the case 
is sent back to his Court for a hearing of 
the appeal and ‘deciding the 12th issue 
raised in the Court of the Munsif, Ifhe 
finds that the Kundu defendants were 
bona fide purchasers without notice the suit 
for specific performance must fail. In that 
case the Court will consider whether the 
plaintiffs are entitled to damages as against 
defendant No. 1. If he finds that the 
Kundus had purchased with notice of the 
agreement entered into with the plaintiffs, 
a decree for specific performance ‘as passed 
by the Munsif on the terms set forth above 
must be made as against all the defendants 
except defendant No. 2. The decree in 
favour of defendant No. 2 will stand. 

The costs of the hearing of this appeal 
and the costs of the Courts below will abide 
the result. 

Greaves, J.—I agree. 

Z. K. Appeal allowed in part. 





MADRAS HIGH COURT. 
Seoonp Civin Appwa No. 805 or 1922, 
October 14, 1924. 

Present :—Mr. Justice Devadoss, 
VONNAKOTA VIRAJU—PLaistivF 
— APPELLANT ` 

versus Š 
VATSVAYA BANGARAJU AND ANOTHER 
—DBEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 151, O. 
XXXITI, r. 10, O. XLI, r. 88—Pauper suit—-Compro- 
mise—Withdrawal of suit—Property obtained by 
pauper under compromise in name of third person— 
Court, power of, to direct benamidar to pay Court- 
fees—Inherent power of Court—Fraud—Party guilty 
of fraud, whether can recover property conveyed to 
third person. , 

Where a person obtains a conveyance of certain 
property in the name of another with the object of 
cheating two people and successfully cheats one of 
them, this is a sufficient ground for the Court refusing 
to help him in recovering the property from the 
person in whose name the conveyance was obtained. 
{p. 520, col. 1.] , f 

Where a plaintiff in a pauper suit compromises 
the dispute with the defendant and evades the pay- 
ment of Court-fees by obtaining a conveyance of the 
property given to him under the compromise in the 
name of a third person, the Court has no power ina 


subsequent suit by a transferee of the pauper plaintiff , 


to recover the property from the benamidar to direct 
the latter to pay Court-fees which should have been 
paid by the pauper plaintiff in the previous suit. 
{p. 520, col. 2.] n 

Section 151 of the O. P. O. does not authorize a 
Court which tries a subsequent suit to pass an order 
with reference to a previous suit. [ibid ] 
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Where a subordinate Court passes an improper 
order and the matter is taken up on appeal to a Court 
which is empowered to hear appeals from the orders 
of such subordinate Court, the Appellate Court has 
jurisdiction to set matters right by passing the appro- 
priate order. [p. 520, cols. 1 & 2.] 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Rajahmundry, in A. 8, No, 76 of 1921, 
(A. S. No. 100 of 1921, on the file of the 
District Court, Godavari), preferred against 
a decree of the Court of the District Mun- 
sif, Razole, at Amalapur, in O. S. No. 763 
of 1919. 

Mr. T. V. Subba Rao, for the Appellant. 

Mr. K. Venkatarama Raju, for the Re- 
spondents. 

JUDGMENT.—tThe first point argued 
in this second appeal is that no fraud was 
perpetrated by the plaintiff putting the 
property in the name of the first defendant 
and that, therefore, he is entitled to get 
back the ‘property which was conveyed 
benam: for him to the first defendant. 
Both the Courts have found that the plaint- 
iff was able to defraud both thé Govern- 
ment of the legitimate Court-fee payable 
on the plaint in O. 8. No. 36 of 1906 and the 
widow of Veerraju with whom he had con- 
tracted to give half the property in case he 
succeeded in O.S. No. 36 of 1906. The 
second defendant after filing O.S. No. 36 
1906 compromised with the defendants his 
claim against them and got a sale of some 
items of property in the name of the first 
defendant for his benefit and then withdrew 
the suit, in consequence of which the Gov- 
ernment was not able to get the Court-fee 
payable by the second defendant on his 
pauper plaint. Both the Courts held that 
by reason of the property being put in the 
name of the first defendant, the suit by the 
widow of Veerraju (O. S. No. 529 of 1909) 
on the agreement entered into by the second 
defendant with her husband was not decreed 
in the terms of her plaint; but she was only 
given damages. On looking into the judg- 
ments of that suit, Exs. ITI and IV, it 
appears that the widow of Veerraju was not 
given a share in the plaint property not on 
the ground that it was put benami in the 
name of the first defendant but on the 
ground that the agreement with him by the 
second defendant was an unconscionable 
agreement and that, therefore, damages were 
an adequate remedy. No doubt in the judg- 
ment of the Appellate Court Ex. IV, there 
are observations to the effect that the first 
defendant had a good title to the property 
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and the plaintiff in that suit could not ask 
for a share in the property. Mr. Suba Rao’s 
contention is that thewidow of Veeraraju 
‘was not defrauded by the property being 
putin the name of the first defendant and, 
therefore, no fraud was effectuated. No 
doubt there is sométhing in this contention. 
The other fact, namely, that the Government 
was not able to get the Court fee payable 
by the second defendant in respect of the 

. property which he got by virtue of the liti- 
gation in O. S. No. 36 of 1906 isa circum- 
stance which has to be considered in this 
ease. Ifthe property had not been put in 


the name of the first defendant, naturally: 


the Court would have given a decree for 
payment ofthe Court-fee against the second 
defendant. This was obviated by the second 
defendant putting the property which he got 
by filing O. S. No. 36 of 1906 in the name 
of the first defendant. I think the object 
of the second defendant was palpably to cheat 
both the Government of-its Court-fee and 
Veeraraju of the share to which he was entitl- 
ed: in case of success in that suit. When the 
second. defendant's object was to cheat two 
people and he has successfully cheated one, 
that is a quite sufficient ground for the 


Court to refuse to help the ‘second defend- . 


ant to.get the property from the first defend- 


ant. ; 

Mr. Subba Rao contends that the plaintiff 
is a vendee from the second defendant and 
that the original agreement with Veeraraju 
was for his benefit and that he should be 
given a decrees for the plaint property. In 
this case the plaintiff cannot by said to be 
a bona fide purchaser for value because he 
must have known that the title of the pro- 
perty stood in the name of the first defend- 
ant. There is absolutely no ground for 
saying that he was not aware of the cir- 
cumstances under which the property was 
put in the name of the first defendant. 
Therefore, he is not a bona fide purchaser for 
value and he cannot claim the help of the 


Court in getting the property from the first ` 


defendant. ; 

It was also urged for the appellant that 
the Court should take into consideration 
the subsequent conduct of the parties and 
give relief to the plaintiff. Exhibits M and N 
only show that the first defendant dealt 
with the property as the property of the 

.second defendant. The documents only 
show that the real owner was the second 
defendant. These documents do not help the 
plaintiff to contend that the second defend- 
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ant was either in possession of the pro- 
perty or dealt with the property as his. If 
the second defendant was in possession of. 
the property, itis not necessary for him to 
come to Court and seek its aid to recover 
possession of the property from the first 
defendant. The plaintiff has to show that 
he was not aware of the circumstances 
under which the property was put in the 
name of the first defendant before he could 
ask for relief. He must come into Court 
with clean hands. I do not think the plaint- 
iff was not aware of the circumstances of 
the case. 
any relief. Both Courts haye found against 
the plaintiff's contention. I agree with 
them in holding that the plaintiff is not 
entitled to any relief. 

The second appeal fails and is dismissed 
with costs. 

The memorandum. of objections. 


That being so, he cannot ask for’ 


The District Munsif has directed, the first , 


defendant to pay the Court-fee payable on 
the plaint in O. S. No. 36 of 1906 and re- 
lies upon s. 151 of the C. P. O., as enabling 
him to pass such an order. It is difficult to 
see how s. 151 can give power toa Court to 
pass an order in respect of a suit which is 
not pending before it. That suit O. 8. 
No. 36 of 1906 was disposed of long before 


- this suit was filed. Whatever may be said 


of the conduct of the first defendant the 
Court has no jurisdiction to pass an order 
of this kind, in a suit brought by the 
plaintiff for recovery of the property from 
the first defendant onthe ground that the 
first defendant is a benamidar. The person 
primarily responsible for all the frand is 
the second defendant and the Court cannot 
now saddle the first defendant with tke 


Court-fee payable by the second defendant. 


in an action to which the first defendant 
was a party to the previous suit. I do not 
see how a Court which tries a subsequent 
suit can pass an order with reference to. a, 
previous suit, 
the District Munsif was a laudable one,‘ but 


-I cannot but hold that the order was passed 


entirely without jurisdiction. I think the 
Subordinate Judge would have done well 
to have set aside that order instead of 
suggesting that the first defendant should 
prefer a civil revision petition to the High 
Court. When the Subordinate Court passes 
an improper order and the matter is taken 
up on appeal to a Court which is empower- 
ed to hear appeals from the orders of such 
Subordinate Court the Appellate Court hag 


It may be that the motive of. 
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jurisdiction to set matters right. I direct 
that this order of the District Munsif be 
vacated. ; 

I allowed the memorandum of objections 
so far as this point is concerned and dis- 
miss the rest without costs. 

V.N. V. Order set aside. 

Z. K. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 357 or'1923. 
February 10, 1925. - 
Present:—Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 

| Sheik MUHAMMAD MARACAYAR— 

PATITIONER—DEFENDANT No: 1—APPELLANT 

VETSUS s ig 
MUHAMMAD AMMAL, MINOR, BY 
Guarpian MUHAMMAD MOIDEEN 
MARACAYAR AND OTHEkRS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
T. ?—Partition suit—Minor plaintiff—Compromise 
between some of the parties to suit, whether for benefit 
of minor—Sanction of Court-—Party other than next 
friend or guardian, whether can apply for sanction. 

In a suit for partition brought by a minor plaintiff, 
all the parties, except one of the defendants, entered. 
into a compromise. The next friend of the minor 
was also ‘a party to the compromise but he subse- 
quently changed his mind and refused to apply for 
the sanction of the Court, under r. 7 of O. XXXII of 
the C. P. C. One of the defendants thereupon applied 
to the Court for its sanction: 

Held, that one of the defendants having withheld 
his consent to the compromise it would be open to 
that defendant to agitate the matter and claim, a 
partition of the properties in dispute afresh and ona 
different basis and that as this would not be in the 
interests of the minor, the compromise was not for 
the benefit of the minor and should not be sanctioned. 

Quare—Wnaether a Court can sanction a compro- 
mise on behalf of a minor on the application of a 
party. other than the next friend or guardian of the 
minor?‘ , ; 

Appeal against an order of the Court of 
the Subordinate Judge, Negapatam, dated 


4th September 1923, in I. A. No. 543 of 1923: 


in O.S. No. 13 of 1921. 

Messrs. A. Krishnaswami Iyer 
E; Vinayaka Rao, for the Appellant. 

Messrs. S Varadachariar and K. 9, 
Champakesa Iyengar, for the Respondents. 

JUDGMENT.—A partition suit was 
pending before the lower Court. All the 
parties to it excepting the 3rd defendant 
entered into'a compromise. The plaintiff 
. wàs a minor and he was represented by a 
next friend. The next friend was also a 


and 
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party to the compromise. He apparently 
changed his mind and failed to apply to 
the Court under O. XXXII, r. 7 of the 
C. P. ©., for its sanction of the compromise 
entered into on behalf of the minor plaint- 
iff. One.of the defendants thereupon mada 
the application. It is also necessary to 
mention that the plaintiff's Vakil did not 
file in Court a certificate stating that in his 
opinion the compromise was beneficial to 
the minor. The next friend himself opposed 
the application made by the lst defend-. 
ant andstated tothe Court thatit is not 
in the interests of the minor that the com- 
promise should be sanctioned. The ques- 
tion that arises is: in these circumstances 
can the Court on the application of the Ist 
defendant sanction the compromise? There 
is very little authority on this point. 
Wilson v. Birchall (1) cited before us does 
not deal with the question. The agree- 
ment in that case was not entered into by 
the guardian of the minorand the observa- 
tions of Jessel, M. R., are, therefore, inappli- 
cable. Thereis a decision ofa Bench of 
this Court Ranga Rao v. Rajagopala Raju 
(2) to the effect that the Court cannot 
sanction an agreement except on the ap- 
plication of the next friend of the guardian 
ad litem of the minor. In the view we 
have taken of this case we refrain from 
expressing any opinion as to the correct- 
ness of the decision. We propose to deal with 
this appeal on the facts that are mentioned 
The 
learned Subordinate Judge says that in his 
opinion the compromise is not beneficial to 
the minor. He does not, ofcourse, give any 
reasons in that part of his judgment, but 
later on shows that the suit before him 


-was a partition suit, that at least one party 


withheld his consent to the compromise 
and thatitis open to that other party to 
agitate the matter and claim a partition 
afresh and on a different basis. This 
obviously is not in the interestsof the minor, 
‘For this.reason we refuse to interfere with 
the judgment ofthe lower Court. 

On the whole we are satisfied that the 
decision is correct. Theappeal fails and is 
dismissed. 

-Having regard to the conduct of the 
plaintiffs next friend we are not prepar- 
ed to grant him any costs of this appeal. 

V. N. V. 

Z. K. Appeal dismissed. 


(1) (1881) 16 Ch. D. 41; 44 L. T. 113; 29 W, R. 27. 
(2) 22 M. 378; 8 Ind. Dec. (N. s.) 272, 
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‘MADRAS HIGH COURT. 

APPEAL AGAINST ORDERS Nos. 11 AND 47 

or 1924, ~” 
January 20, 1925. 
Present:—Mr. Justice Venkatasubba Rao 
and Mr. Justice Madhavan Nair. 

A. R.S. M. A. R.L. ARUNACHALAM 
CHETTIAR sy powsr-oF-ATTORNEY AGENT G. 
S8. RAGHAVACHARIAR—RgsPonDENT 

| No, 3— APPBLLANT , . 
Versus 
; Tuar OFFICIAL RECEIVER or 
TANJORE AND OTHERS—PETITIONERS Nos. 1 
AND 2— RESPONDENTS. 

Provincial Insolvency Act (V .of 1920), s. 54—Frau- 
dulent preference, what amounts to—Intention to pre- 
fer—Threat of legal proceedings, whether amounts to 
pressure, an 

The word “preference” as used in s. 54 of the Provin- 
cial Insolvency Act means the favouring of one cre- 
ditor to the detriment of others. The question whe- 
ther there has been a fraudulent preference depends, 
not upon the mere fact that there has been a pre- 
ference but also on the state of mind of the person 
who made it, that is to say, whether the debtor was 
actuated by any feeling of bounty towards the cre- 
ditor or whether he was doing what he did for his 
own benefit. In other words, the test is did the 
debtor execute the deed with a view to protect himself 
or with a view to benefit the creditor. [p. 523, col. 1.] 

What is fraudulent within the policy of the Provin- 
cial Insolvency Act is a voluntary act of preferring one 
creditor to another. Preference imports the act ofa 
person who is free to do either the one thing or the 
other as he prefers. But ifan advantage is given to 


one .creditor under pressure, the act is not done- 


voluntarily and there is no preference. Preference, 
however, is not voluntary not merely when there is 
pressure from fear of legal process but that pressure 
is not the less, because it is pressure upon the debtor's 
own mind and his own consciousness—from an appre- 
hension of what will happen if bankruptcy takes 
place; not a pressure by threats of creditors to assert 
their rights. [p. 523, cols. 1 & 2; p. 524, col. 1.) : 

Although a threat of legal proceedings against a 
debtor may be pressure, there are cases where such 
threats are of no importance and no terror and they 
may not constitute real pressure so as to validate a 
transfer by a debtor in insolvent circumstances. [p. 
524, col. 1.] h 

In re Ramsay, (1913) 2 K. B. 80at p. 85; 82 L.J. 
K. B. 526; 108 L. T. 495; 20 Manson 15; 29 T.L. R. 
225, New Prance and Garrad’s Trustee v. Hunting, 
(1897) 2 Q. B. 19 at p. 27; 66 L. J. Q. B. 554; 45 W. 
R. 577; 76 L. T. 742; 13 T. L. R. 269; 4 Manson 103, 
Hastings Brothers v. Stenotyper, Limited, (1901) 1 Ch. 
250 at p. 255; 70 L. J. Ch. 94; 84 L. T. 149; 17 T. L. R. 
151; 8 Manson 203, Sharp v. Jackson, (1899) A. 
O. 419; 68 L.J. Q.B. 866; 80 L. T. 841; 15 T. 
L. R. 418; 6 Manson 264, Butcher v. Stead, (1875) 
7 H. L. 839 at p. 846; 44 L.J. Bk. 129; 33 L. 
T. 541; 24 W. R. 463 and Doonadula Sriramulu v. 
Ponakavira Reddi, 12 Ind. Cas. 805; 18 L. W. 426 
at p. 435; (1923) M. W. N. 306; 45 M. L. J. 105; (1923) 
A. I. R. (M.) 641, relied on. 


Appeal against the orders of the District 
Court, West Tanjore, dated the 27th Sep- 
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tember 1923, in I. A. Nos. 502 and 501 of 
1922, in I. P. No. 46 of 1921. 

Messrs. S. Srinivasa Iyenyar, K. FV. 
Krishnaswami lyer and K. Narasimha 
Iyenger, for the Appellants. f 

Mr. K. Bhashyam ‘Iyengar,for the Res- 


pondents. 
JUDGMENT. 
In O: M. A. No. 11 oF 1924, 

Venkatasubba Rao, J.—Is_ the 
transaction impeached by the Official Re- 
ceiver fraudulent under s. 54 of the Pro- 
vincial Insolvency Act? The learned Dis- 
trict Judge has come to the conclusion 
that it is and, in my opinion, he is right. On 
the eviderice, the debtors were heavily 
involved in October 1921. They were 
threatened with suitsand applications for 
attachment and arrest before judgment. 
There seemed to he very littlehope of avert- 
ing bankruptcy. In these circumstances, 
they executed a mortgage in favour of the 
appellant a Nattukottai Chetty. The debt 
due to him was about Rs. 10,900 and odd 
and this mortgage was executed to secure 
Rs. 10,000 out of that sum. There is little 
reason to doubt that Raghavachari who 
was then acting for the Chetty was aware 
of the condition of the debtors’ affairs and 
of the fact that numerous other creditors 
were pressing them forre-paymentof amounts 
due. The other facts material for this 
appeal are the following:—The debtors 
were said to be possessed of property worth 
thousand. Their 
debts were admitted to amount to about the, 
same figure. The immoveable property over 
which the appellant was given security 
was worth Rs. 30,009. The debtors did 
not own any other immoveable property. 
They executed over the identical property - 
at the same time’ two. mortgages, one in 
favour of the appellant and the other in 
favour of third parties who have also filed 
an appeal before us and with whose appeal 
I shall presently deal. So far as the trans- 
action impeached in that other appeal is 
concerned, I cannot but come to the con- 
clusion that the security was created with 


-the express object of preferring those cre- 


ditors, namely, the appellants in the other 
appeal. A man by name Venkatarammayyar 
plays a very prominent part in bring- 
ing about the two transactions. Indeed 
the facts relating to the two mortgages 
are so inextricably mixed with each other 
that it is impossible for the purpose of 
deciding the question at issue, to deal 
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with each as absolutely disconnested with 
the other, A ratham (car) which the debt- 
ors allege (in an affidavit to which our 
attention. has been directed) was 
they appear to have also disposed of, about 
the 25th of October. They closed their 
place of business on the 26th and they were 
declared insolvents on the lst November. It 
must' be pointed out that the appellants are 
not related to the insolvents nor has it been 
shown by direct evidence that the debtors 
were interested in this particular creditor 
the appellant. | 

On these facts, what is to be our finding 
under s. 54 of the Insolvency Act? 

The word “preference” as used in this 
section does not connote priority, in respect 
of payment of a debt—that no doubt is one 
meaning of the word “preference” but it 
means in the context, the favouring of one 
creditor to the detriment.of others, In the 
sense of one creditor being given priority, 
the result of the transaction always is a 
preference of that creditor. Preference in 
that sense is the occasion for the moving 
of the Court under s. 54. As Cozens-Hardy, 
J., puts in Hastings Brothers v. Stenotyper 
Limited (1): “The Court is bound to look 
at the motiveand not atthe result.” Lord 
Esher, M. R.,in New Prance and Garrad’s 
Trustee v. Hunting (2) expresses the same 
idea, thus:—“The question whether there 
has been a fraudulent preference depends, 
not upon the mere fact that there has been 
a preference, but also on the state of mind 
of the. person who made it.” The learned 
Master of the Rolls applies the test :-— 
Was the debtor actuated by any feeling 
of bounty towards the creditor or was he 
doing what he did for his own benefit ? 
In the words of Lord Macnaughten in Sharp 
v, Jackson (3): ` Was- the. debtor under an 
overwhelming sense of imminent peril? Did 
he have before his mind a sense of his 
dangerous position? In other words, the 
test is did the debtor execute the deed with 
a view to protect himself or with a view to 
benefit the creditors ? 

English Judges dealing with this subject 
express the same idea also in a slightly 
different way. What is fraudulent within 


(0) (1901) 1 Ch. 250 at p. 255; 70 L. J. Oh. 94; 84 L. 
T, 149; 17 T. L. R. 151; 8 Manson 203. 

(2) (1897) 2Q.B 19 at p. 97; 66 L. J. Q. B. 554; 45 
W. R. 577; 16 L. T. 742; 13 T. L. R. 269; 4 Manson 


103. 
(3) (1899) A.C. 419; 68 L. J. Q. B. 866; 80 L. T. 
$41; 15 T, L. R. 418; 6 Manson 264, 
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the policy of the Bankruptey Law is a 
voluntary act of preferring one creditor to 
another. Preference imports the act of a 
person who is free to do either the one 
thing or the other as he prefers. But if an 
advantage is given to one creditor under 
pressure the act is not done ‘voluntarily 
and there is no preference. Lord Halsbury 
cites with approval in Sharp v. Jackson (3) 
the following observations of Lord Cairns 
in Butcher v. Stead (4): 

“The Act, however, did not profess to ex- 
press the existing law without making con- 
siderable changés in it. Inthe case of 
fraudulent préference, for example, in place 
of raising an inquiry whether it was done 
in contemplation ofbankruptcy, the Act pro- 
vided certain definite tests, namely, that the 
bankrupt should have been at the time unable 
to pay his debts, as they became due, from 
his own moneys, and, that he should become 
bankrupt within three months from the 
date of payment. The Act appears to have 
left the question of pressure as it stood 
under the old Law; and, indeed, the use of 
the word ‘preference’ implying an act of 
free will, would, of itself, make it necessary 
to consider whether pressure had or had not” 
been used.” 

To the same effect are observations in 
my judgment in Doonadula Sriramulu v, 
Ponakavira Reddi (5). After pointing out 
the distinction between the scope of s, 53 
of the Transfer of Property Act on the one 
hand and ss. 36 and 37 of the old Pro- 
vincial Insolvency Acton the other I ob- 
served thus:— A 

“Wherever a voluntary transfer or a pre- 
ference of a creditor on fhe one hand and 
adjudication of the transferor or the debtor 
on the other hand are brought into conti- 
guity, the law peremptorily requires a cer- 
tain inference to be made, enquiry is al- 
together excluded and the inference will not 
be allowed to be displaced by any contrary 
proof, however strong.” 

In this passage and in the two sentences 
that followed it, it is in this sense that I 
used the words “prefer” and “preference.” 
These words used in such contest have 
acquired a well defined meaning, The judg- 
ment of Lord Halsbury in Sharp v. Jack- 
son (3) shows that by authority dating back 


(4) (1875) 7 H. L. 839 at P. 846; 44 L. J, Bk. 129; 
4 . 


33 L. T. 541; 24 W. R. 463. 
5) 72 Ind. Cas. 805; 18 L. W. 426 at p. 435; (1923) 


uV. N. 308; 45 M.L. J. 105; (1923) A. L R. (M) 
6 : 
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more than a century this matter is now well 
settled. 

The learned Lord also observes in the 
course of his judgment that “preference 
is not voluntary not merely when there is 
pressure from -fear of legal process but that 
pressure is not the less, because it is pres- 

_ gure upon the debtors own mind and his 
ownconsciousness—from anapprehension of 
what will happen if bankruptcy takes place; 
not a pressure by threats of creditors to as- 
sert their rights.” . 

The question of dominant motive does not 
arise in thiscase, because the object of the 
insolvents was either to benefit the creditoror 
to savethemselves, There is nointermediate 
position. If, for instance, a relation of the 
debtors is preferred and the question arises, 
was he preferred because he was a relation 
or inorder to make that creditor. disin- 
clined to proceed to extremes against them, 
in such a case, the question of over- 
riding or dominant motive may arise. The 
motives then may be various and the Court 
may then be called on to determine which 
was the substantial motive. In this case, no 
such question arises, 

It is strongly urged for the appellant that 
the evidence discloses that he brought pres- 
sure to bear on the debtors and it was 
that pressure that was responsible for the 
giving of security. But what was the pres- 
sure worth? The debtors were on the 
verge of bankruptcy. If one creditor was 
paid off, there was another creditor ready 
to file a suit and get arrests or attachments. 
The insolvency was in the case of these 
debtors acertain impending fact. Can it 
be said that in these circumstances the 
motive that operated on the mind of the 
debtors was the safe guarding of their 
own interests and the averting of unpleas- 

` ant consequences?’ I cannot do better 
than adopt the language of Phillimore, J., in 

“In re Ramsay (6). 
cases a writ may be pressure, there are 
cases where writs are of absolutely no im- 

portance to the debtor; no terror; and in 
such cases I donot think that the threat 
ofa writ, orthe issuing of a writ, ought to 
be called pressure.” There is a striking 
similarity in this respect between the facts 
of the present case and the facts with 
which Phillimore, J., had to deal and the 
test laid down by him seems to be particu- 
larly ‘appropriate to the facts before us. I 


i (1913) 2 K. B. 80 at p. 85; 82 L. J. K. B. 526; 108 
< 495; 20 Manson 15; 29 i L. R, 225 


. upon the Official Receiver. 


“And although ‘in some. 


[91 1. ©. 1925) 
am quite alive to the fact that the onus is 
See Williams 
on Bankruptcy, 12th Edition, page 246, 
where the learned Author observes thus :— 
“The balanceof authority would seem, there- ` 
fore, to bein favour of holding that the 
trustee must give some evidence of a view 
to prefer on the part of the debtor other 
than the mere fact that he was insolvent.” 

It is also true that the Official Receiver 
has not conducted his case with that care 
or diligence that-is required of him. No 
reason has been shown why the insolvents 
have not been examined or why their 
account books have not been filed. Still, 
on a consideration of the circumstances, I 
am inclined to the view that the mortgage 
amounts to a fraudulent preference. One 
of the strongest reasons which has weigh- 
ed with mein coming to this conclusion. 
is that the other mortgage-deed which ig . 
the subjéct of the next appealis undoubted- 
ly a fraudulent transaction and, as I have 
observed, it is impossible in deciding the 
question of motive to treatthe two transactions 
as absolutely distinct and separate from each 
other. As Phillimore, J., observes in the 
case Ihave referred toahbove “when one 
has to look into the mind of the bankrupt, 
any act of hisat the time or about the 
time, any matters in pari materia, may be 
looked into to see what was passing in his 
mind.” We confirm the order of the lower 
Court and the appeal is accordingly- dis- 
missed with costs. 

N O. M. A. No. 47 oF 1924. 

It is unnecessary to repeat the facts 
which led to the filing of this petition by 
the Official Receiver, as I have just set 
them forthin the judgment delivered in 
the connected appeal. ‘The facts that dis- 
tinguish this from the other appeal are :—- 

(1) There is no. evidence that the bulk 
of the ‘consideration for the mortgage-deed 
in favour of the. appellant ‘represents any. 
real debt due by the insolvents: Neither - 
Venkataramier nor the brother of the 
appellant has been examined: and there is- 
no evidence that any amount .was due to 
either of them. 

(2) It is not alleged that there was any 
written demand by the appellant for the 
re-payment of his debt. If .the amount 
that was due to the appellant was 
Rs. 1,200 and odd and to his daughter 
Rs. 500 and odd, why was the mortgage 
deed taken for. Rs. 10,000. Why did the 
appellant undertake to pay a large sum of 


(911. 0. 19251 


monéy to Venkataramier and why was apro- ` 


vision made for the payment of Rs. 900 and 


odd to the Chetty whose appeal we have just - 


disposed of? The more natural thing would 
have been to execute a mortgage-deed in 


favour of the Chetty for Rs. 10,900. There. 


is no satisfactory explanation for splitting 
this amount into two sums and execute 
two separate documents in respect of this 
debt. It is unnecessary to pursue this mat- 
ter further, because there can be no doubt 
that the circumstances of the case lead 
only to one inference, namely, that the debt- 
ors! executed-the mortgage in question 
with the express object of giving an ad- 
vantage to the appellant. The appeal, 
therefore, fails and is dismissed with costs. 
In O. M. A. Nos. 11 AND 47 or 1924. 

Madhavan Nair,J.—I agree, but I 
would addafew words. The main argu- 
ment that has been put before us in con- 
nection with these two appeals .on behalf 
of the appellants is that the two documents, 
Exs. A and B, have been executed on ac- 
count of the “real” pressure that was brought 
to bear upon the insolvents by the respec- 
‘tive appellants and, therefore, it cannot be 
said that these documents were executed 
with aview of preferring them to the 
other creditors under s. 54 of the Provincial 
Insolvency Act. The facts of the case do 
not support this view. The two documents 
were executed on the 25th October 1921. 
The business was practically closed on the 
26th and the brothers were adjudicated 
insolvents. on the 19th December 1921. 
‘From their own statement it becomes 
clear that-they were on the verge of bank- 
ruptcy atthe time when A and B were 
executed. The statement of assets and 


„~ liabilities referred to in their petition for 


interim protection shows that they were 
in very embarrassed circumstances. The 
oral evidence in the case makes it clear 
that they were parting with whatever pro- 
perty they had. One car which is referred 
to as belonging to them in their pétition 
was transferred to a person named Singara 
Chetty and under these two documents A 
and B they parted with most of their im- 
moveable properties. The evidence of the 
adjudicating creditor proves that they were 
hard pressed with the creditors’ demands 
and that there were various creditors in 
their house when he went there to make 
his demand. Under these circumstances 
we have to consider whether the. written 
notice threatening legal proceedings that 
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was sent by the appellant in O.M. A. No. 
ll of 1924 0n 10th October 1921 and the 
oral demand made in the other case really 
operated on the’ minds of the insolvents 
in bringing about the execution of the 
documents in question. The facts show that 
at this time the insolvents being in des- 
perate circumstances were trying to part 
with their immoveable property and the 
other assets at their disposal recklessly 
and, desperately not -caring as to what 
may bethe consequences. The following 
observations of Phillimore, J., Im re Ram- 
say (6) may well be applied to the facts 
before us. “And although in some cases a 
writ may be pressure, there are cases where 
writs are absolutely no importance to 


. the debtor, no terror; and in such cases I do 


not think that the threat of a writ, or the 
issuing of a writ, ought to be called pres- 
sure.” In view of the circumstances, already 
pointed out, it cannot be said that the two 
documentsin these two cases were executed 
on account of genuine pressure. I, therefore, 


‘think that theconclusion of. the learned 


Judge that these were executed by the in- 
solvents in desperate circumstances and not 
on account of any real pressure is per- 
fectly justified by the evidence. I agree 
that the appeals should be dismissed with 
costs. 
V.N.V. 
Z. K. Appeals dismissed. 


—— ee 


MADRAS HIGH COURT. 
Seconp Civi, APPEAL No. 749 or 1922. 
April 1, 1925. 
Present :—Mr. Justice Phillips. 
Taz MADURA Erc., DEVASTHANAM 
THROUGH ITSsi RECEIVER, MUTHU . 
K..R. V. ALAGAPPA CHETTIAR— 
APPELLANTS 
Versus 
SUNDARAM ANNAVI AND OTHERS— 
_, RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 99—ilaster 
and servant~-Temple—Dismissal of temple servants on 
charges of misconduct—Suit to set aside dismissal— 
Charges not identical in respect of all plaintiffs— 
Misjoinder—Decree, whether can be reversed in appeal-— 
Question for consideration—Misconduct, what amounts 
to—Prior offences by servant, effect of—Finding of 
fact--Appeal, second—Interference by High Court. 

Plaintiffs, four in number,.who were the holders of a 
piper service inam in a temple brought a. suit to set 
aside the orders of dismissal passed against them by 
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the trustee of the temple for misconduct. Each plaintiff 

` had a share in the service inam. The charges of mis- 
conduct imputed to each plaintiff were different, and 
in the case of one set of plaintiffs were based on the 
acts of their father: ` : 

Heid, that the guit was bad for misjoinder of 
parties and causes ot action ; but that the decree of the 
Court below could not be reversed on the ground of 
misjoinder. [p. 526, col. 2.] 

In sucha suit the Court has to determine whether 
there was justification for the order of dismissal and 
not whether the Court would itself have dismissed the 
plaintiffs for the conduct alleged. [p. 527, col. 1.] 

It cannot be laid down asa general principle that 
the punishment to be awarded to a servant for a subse- 
quent offence must be.awarded without reference to a 
prior offence. When an offence has been condoned 
or dealt with and the offender retained in service, it 
is not open to the employer to subsequently dismiss 
him for that same offence but if the servant offends 
again, itis perfectly justifiable for the employer to 
consider the prior offences in determining in what 
manner the gervant should be dealt with for the sub- 

- sequent offence. [ibid.] 

The question whether there is or is not sufficient 
ground for the dismissal of a temple servant by the 
trustee of the temple, is one for determination upon 
the particular circumstances of each case and where 
the question is one of degree and not of principle, 
the finding of the lower Appellate Court must be 

` treated as a finding of fact, conclusive and binding 
in second appeal. |p. 526, col. 2.] | i 

Krishnasamy Tatacharry v. Gomatum Rangacharry, 
4 M. H. C. R. 63, relied on. 

Where, however, the Appellate Court in considering 
the question of the legality of the order of dismissal 

“proceeds on wrong principles, the High Court in 
‘second appealis not bound by the finding of fact 
arrived at by the Appellate Court. [p. 526, col. 2.]_ 

Persistent neglect of service, insubordination and 
disobedience of orders repeated from time to time in 
a servant justify his dismissal. [p.527,col.2.] ` 

A temple ssrvant cannot be dismissed on account 
of acts of misconduct committed not by him but by 
his, father. [ibid.] ` i : 

Second appeal against a decree of the 
Court of the Second Additional Subordi- 
nate Judge, Madura, in A. S. No. 6 of 
1921, preferred against a decree of the 
Court of the District Munsif, Melur at 


Madura, in O. S. No. 117 of 1914. 


Messrs. C. V. Anantakrishna Iyer and 
P. S. Narayanaswami Iyer, for the Appel- 
lant. = f 
Mr. K. V. Krishnaswami Iyer, for the 
Respondents. 


JUDGMENT.—The plaintiffs are hol- 
ders of a piper service in a temple and 
have brought this suit for setting aside 
the order of dismissal passed by the Ist 
defendant. The Ist plaintiff has ith 
share in the inam, the 2nd plaintiff has 
ith share, plaintiffs Nos. 3to6 have ith 
share and the 3rd defendant has ith 
share. Objection was taken to the fram- 
ing of the suit on the ground of mis- 


‘ 
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joinder vof parties atid causes of action. 
This should undoubtedly have been up- 
held because the charges of misconduct 
against the several plaintiffs are not identi- 
cal and each plaintiff's case ought to have 
been dealt with on its own merits, and 
it might well have been found that in so 
far as some of the plaintiffs are concerned 
the order of dismissal was unwarranted, 
whereas in respectof others it was fully 
justified. That ‘alone is sufficient to con- 
stitute misjoinder. but there is another 
fact which shows that there is more than 
one causeofaction. In the case of plain- 
tiffs Nos. 3 to6the dismissal appears to 
have been based on acts committed by 
their father. The father seems to have 
died while these acts of -misconduct were 
being inquired into and the order of the 
devatihanam manager is to the effect that 
the father who was at that time dead 
should be dismissed. Subsequently orders 
of dismissal were sent to his sons, plaintiffs 
Nos. 3to 6, who consequently had quite a 
different case to that of the other plaint- 
iffs. However, this case has proceeded 
and in appeal the decree cannot he reversed 
on the ground of misjoinder. The First 
Court found that the dismissal of all the 
plaintiffs was fully justified. The Appel- 
late Court after finding that the acts of 
misconduct found by the First Court were 
true has come to the conclusion that the 
plaintiffs are entitled to a locus penitentia 
and that the order of dismissal was, there- 
fore, wrong. It has, no doubt, been held in 
Kristnasamy Tatacharry v. Gomatum Ran- 
gacharry (1) that the question of whether 
there is or is not sufficient ground for dis- 
missal is one for determination upon the’ 
particular circumstances of the case and 
that when the question is one of degree and 
notof principle, the finding of the lower 
Court must be treated as a finding of fact, 
conclusive and’ binding in second appeal. 
In the present case, however, I do not 
think that the Subordinate Judge has 
proceeded on the right principles in coming 
to his conclusion. He starts by finding 
that “there has ‘been undesirable neglect 
of service to an extent which cannot be 
tolerated in a temple” but nevertheless 
finds that such conduct does not warranta 
dismissal. He has treated the case not 
with a view to determine whether the fact 
warranted a dismissal but rather whether 


s 


(JM. H O.R. 63, 


poi 1. a. 1925) 


. he personally would have dismissed them 
for thatconduct. Different employers may 
have different feelings on a matter of this 
sort and where one dismisses a servant, 
another more kind-hearted will give him 

. One more opportunity to correct himself, 
and a Court has to determine whether 
there was justification for the order of 
dismissal and not whether he personally 
would have dismissed for such conduct. 
The Subordinate Judge is also wrong in 
‘saying that “condoned faults ought not to 
have a cumulative effect in finally work- 
ing outa dismissal”. In this case it was 

. found that the plaintiffs had been guilty 
of misconduct from the year 1904 up till 
1912 andthese acts of misconduct were 
repeated on 5 or6 different occasions, the 

. plaintiffs being punished or merely warned 
for each of these acts. When then, the 
Subordinate Judge holds, as a matter. of 
principle, that the punishment to be award- 
ed for a subsequent offence must be award- 
ed without reference to.a prior offence he 
‘is wrong. Nodoubt when an offence has 

_ been condoned or dealt with and the 
offender retained in service, itis not open 
to the employer to subsequently dismiss 
him. for that same offence butif the servant 
offends again, it is perfectly justifiable 
for the employer to consider the prior 
- offences in determining in what manner 
he should be dealt with for the subsequent 
_ Offences. The Judge is, therefore, clearly 

. wrong in this principle enunciated by 
him, and that is sufficient ground for my 
holding that this is not a pure finding 


‘of fact which is binding upon me in, 


second appeal. I think it is clear also 
from a perusal of the learned Judge's 
Judgment that he was really inclined to 
the view that the dismissal: was justifiable 
but in view of the severity of the: punish- 
ment which . means the loss of a large 
amount ofland he has allowed his kind- 
ness to intervene and has declared that the 
period of 9 years which elapsed between 
the date of dismissal and the date of 
judgment should be treated as suspension 
and that the dismissal should be set aside, 
Not only has he done this, but he has 
ordered the plaintiffs to pay the costs of 
the first defendant who dismissed them, 
although he has given a decree in plaintiffs’ 
favour. All these facts, together with the 
recital in the judgment, clearly show 
that the learned Subordinate Judge did 
not mean to hold, that the Ist defendant 
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was not justified in dismissing the plaint- 
iffs, 

The District Munsif has found that the 
order of dismissal was justified and on 
the facts found it cannot be suggested 
that it was wrong. There was persistent 
neglect of service, insubordination, and 
‘disobedience of orders repeated from time 
to time. It would be impossible to say 
that a servant who was guilty of these 
offences -is not worthy of dismissal, The 
decree of the Subordinate Judge must, 
therefore, be set aside. I am asked to 
remand the appeal for a fresh finding but 
I do not think that it is necessary in the 
present case as the facts have all been 
found .and I can come to a conclusion 
myself. 
` There is one pointin respect of which 
the plaintiffs Nos. 3 to 6 are entitled to 
consideration. The order of dismissal so 
far as they are concerned was clearly not 
justified. In the first place it does not 
appear that they had actually been appoint- 
edand in the second place the order of 
dismissal was passed for acts committed 
not by them, but by their father. In this 
suit it is somewhat difficult to split up 
the causes of action contained in the plaint, 
but in the circumstances I think that the 
decree of the first Court should be con- 
firmed with the modification that there 
will be a declaration that the dismissal 
of the plaintiffs Nos. 3 to6 is invalid. 

Plaintiffs Nos. 1 and 2 will pay the 
costs of the Ist defendant throughout, 
and plaintiffs Nos. 3 to 6 will bear their 


‘own costs throughout as in the case of a. 


suit framed as this is, it would be unfair 
to ask the lst defendant to pay costs in 
respect of a cause of action not specifically 
pressed, when they have not succeeded in 
their main contentions. 

The memorandum of objections not 
being pressed is dismissed with costs. 


V. N. V. 
Z.K. 


Appeal partly allowed, 
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' LAHORE HIGH COURT. 

Priest Crvin APPEAL No. 2356 or 1920. 
March 5, 1924. 
Present:—Mr. Justice Abdul Raoof 
‘and Mr. Justice Harrison. 
GANGA SINGH—Puarntirr-—APPELLANT 
VveTSUS 
BHAN SINGH AND aNoTHER— 
DEFENDANTS— RESPONDENTS. $5 

Civil Procedure Code (Act V of 1908), s. 11—Punjab 
Land Revenue Act (XVII of 1887), s. 11%—Res judi- 
cata—Partition proceedings—Revenue Officer, decision 
of title by~Subsequent civil suit, if barred— Suit for 
declaration that land incapable ‘of partition—Cwil 

Court, jurisdiction of. A MH 
A decision by a Revenue Officer in partition pro- 
casdings on a point involving question of title does 
not operate as res judicata in a subsequent civil suit 
involving the same questions, where the Revenue 
Officer had neither converted himself into a Civil 
Court nor had followed the procedure laid down in the 


C. P. C. ; f 
A suit for a declaration that a particular land is 


incapable of partition, having been privately partition- 
ed by the parties though shown joint in Revenue 
papers, is a suit of a civil nature and is, therefore, 
cognizable by a Civil Court. ec 
First appeal from a decree ofthe Senior 
Subordinate Judge, Ferozepore, dated the 


9th August 1920. ; 
Pandit Sheo Narain, R. B., for the Appel- 


ant. 
Sardar Kharak Singh and Mr. Jawahar 
Singh, for the Respondents. 


JUDGMENT. —This was a suit fora 
declaration that the land measuring 3553 
kanals.out of 3560 kanals 10 marlas situate 
at Mouza Nathuwala, Tehsil Moga, has been 
partitioned privately by the parties, though 
in the Revenue papers it is shown as joint 
property of the parties, and is, therefore, 
not capable of partition. The suit was 
„resisted mainly on two preliminary pleas:— 
(1) That it was barred by the principle of 
res judicata, (2) that it was not cognizable 
-by Oivil Court. `- ee 

The facts leading to the litigation are 
few and simple. Vir Singh applied for parti- 
tion of the land in dispute under the Land 
Revenue Act. Ganga Singh filed objections 
stating that by reason ola private partition 
the land of which partition was sought had 
fallen to his share and that it wasno more 
joint land belonging both to Vir Singh and 
Ganga Singh. The Assistant Collector by 
his order dated the 3rd March 1917 dis- 
allowed the objections summarily without 
going into the question oi title- raised, 
Upon an appeal to the Collector the case 
was remanded by an order dated the llth 
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June 1917 for decision after taking evi- 
dence. 

Clearly on the objectionsa question of title 
arose. It was thenopen to the Revenue Officer 
to try the question of title himself as a’ 
Civil Court or to stay the partition proceed- 
ings and direct the parties to have the 
question of title decided by a competent 
Civil Court. From the proceedings it ap- 
pears that the Revenue Officer adopted. 
neither ofthese courses. He did decide 


. the question adversely to the objector but 


without following the procedure of a Civil 
Court or describing -himself as the Presid- 
ing Officer of such a Court. No decree 
sheet was prepared. Against this decision. 
the applicant for partition appealed to the 
Collector. Evidently he took it to be-a 
decision of a Revenue Officer. The Collect- 
or decided in favour of the applicant and 
accepted the appeal. He also refrained 
from drawing up a decree. The objector 
then appealed to the Commissioner and the 
Financial Commissioner without success. 
The question now before us is whether 
the present suit is barred by res judicata, 
The contention of the Counsel for the re~ 
spondents is that because the question of 
title has been decided, however, irregularly 
and under whatever misapprehensions re- 
garding the powers of the Presiding Officer 
that decision must stand and must be 
treated by some process of visualisation 
as a decree of a competent Civil Court and 
the order on appeal passed by the Collec- — 
tor must in. a similar manner be treated as 
an order and a decree of the District Court. 
We find that this is wholly impossible. 
The lower Court accepted the contention of 
the defendants and held that the suit was 
barred by therule of res judicata and also 
that it was not cognizable by a Civil 
Court. ‘Seeing that a question of title was 
raised, that the suit was cognizable by a ` 
Civil Court, and that the Revenue Officer . 
did not decide the question of title as a 
Civil Court the suitis neither barred by 
the rule of res judicata nor is it cognizable 
by a Revenue Court. We overrule the 
decision of the Court below upon both 
these preliminary points and setting aside 
the decree remand the case to that Court - 
under O. XLI r. 23 with the directions that 
the suit be re-instated on its original 
number in the register of pending suits 
and be disposed of according to law.- Costs 
will abide the result. 


Rule x. Case remanded, 


‘ 


[91 T. 0. 1925] RAMACHANDRAN SERVAL V. 
MADRAS HIGH COURT. . 
| UKIMINAL Revision Cass No. 614 or 1924. 
(CRIMINAL RIVISION PETITION No. 514 
or 1924) 
March 30, 1924, 
Present:—Mr. Justice Devadoss and 
Mr, Justice Wallace. 


` RAMACHANDRAN SERVAI—PETITIONER 


VETSUS 
PRESIDENT, UNION BOARD, KARAL 


f DI—RESPONDENT. 

Madras Local Boards Act (XIV of 1920), ss. 164, 
221 (8)—Encroachment—Penalty—Magistrate moved to 
recover penalty -—Defence of no encroachment, whether 
competent, 

When a Local Board moves a Magistrate under 
s. 221 of the Madras Local Boards Act of 1920 to 
recover a penalty imposed for encroachment, the de- 
faulting party cannot ventilate before the Magistrate 


‘his claim that there was no encroachment at all. 


The question for decision under s. 221 (3) of the 
Madras Local Boards Act is as to the amount due or 
its apportionment and not whether the penalty is at 
all leviable. 


Section 221 of the Madras Local Boards Act only 
applies to the manner of recovery of the penalty and 
does not re-open the question whether the defaulter 
is “bound” to pay the penalty imposed. 

In re Smith, 81 Ind. Cas. 72; 45 M. L. J. 731; 18 L. 
W. 879; 32M. L. 'T. 185; (1924) A. IR. (ML) 389; 25 
Or. L. J. 584, In re Krishnaswami Pillai, 86 Ind. Cas. 
57; 21 L.-W. 254; (1925) M. W. N. 47; 48 M. L.J. 132; 
(1925) A. L R. GL) 476; 26 Cr. L. J. 681 and Chairman, 
Municipal Council, Chicacole v. Gajireddi Seetharam- 
ayya Naidu, 90 Ind. Oas. 152; 21 L. W. 280; (1925) A. 
LR. (M.) 584, referred to. 

Petition, under ss. 435 and 439 of the 
Cr. P. O., 1893, praying the High Court to 
revise an order of 30th June 1924/in M. C. 
No. 13 of 1924, on the file of the Court of 
the Sub-Divisional First Class Magistrate, 
Devakottai. f 

Dr. Swaminathan for Mr. K. E. Ranga- 
natha Iyer, for the Petitioner, 

Mr. S. Ranganatha Iyer, for the Respond- 
ent. 


The Public Prosecutor, for the Crown. 


|, ORDER.—The question for decision 
in this case is whether, when a Local Board 


“moves a Magistrate under s. 221 of the 


Madras Local Boards Act XIV of 1920 to 
recover a penalty imposed for encroach- 
ment, the defaulting party can ventilate be- 
fore the Magistrate his claim that there was 
noencroachment at all, and plead sucha 
defence to the case. 

It is obvious that, if the petitioner's con- 


` tention be sound that he is allowed to plead 


such a defence the Magistrate is constituted 
a sort of appellate authority over the Local 
Board in the matter of deciding whether or 
not there has been in fact an encroachment; 


Bt 
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and a wholesale application of such a prin- 
ciple would mean that in all cases of de- 
mand by the Local Board for fees, tolls, 
costs, compensations, damages, penalties, 
charges, expenses, or other sums due to it, 
the Magistrate, a Judge appointed for the 
trial of criminal matters, is set up as the 
final Judge over the Local Board, except 
in so far as. either party may take the 
matter before a Civil Court. 

This isto our minds a startling proposi- 
tion, and, unless the wording of the sec- 
tion clearly imports it,we do not accept it. 
Clause 1 of the section clearly lays down that 
what has to be ascertained by the Magist- 
rate is the “amount or apportionment of 
the sum”, if that is disputed and that, we 
take it, is the “question” that has to be de- 
termined under cl. (3). Here the petitioner 
is not disputing as to the amount due or its 
apportionment, He contends that the 
penalty is not leviable at all. We, there- 
fore, see no support for the petitioner in 
the wording of the section. 

Under s. 164 the petitioner is “bound” to 
pay such sum as may be demanded by the 
Local Board by way of penalty, which sum 
“may be recovered in the manner herein- 
after provided” t.e., asin s. 221. This makes 
it quite clear that s. 221 only applies tothe 
manner of recovery and does not re-open the 
question whether the petitioner is “bound” 
topay. Petitioner is not able to refer us 
to any reported case directly in support of 
his view. The case In re Smith (1) was case 
of prosecution ofa person who had erected 
some machinery without the permission 
of the Commissioner of Madras City Muni- 
Cipality and thus was said to have con- 


“ travened s. 288 of the Madras City Muni- 


cipal Act IV of 1919. There this High 
Court went into the question of whether 
such permission was required in the case 
and decided that it was not. We do not 


‘think this can throw any light on the 


proper interpretation of ss. 164 and 221 of 
the Local Boards Act. The same learned 
Judge has held ina caseIn re Krishna- 
swami Pillai (2) that,in a prosecution for 
contravention ofs. 166 (1) of the Local Boards 
Act, it was not opén to the accused to 
plead that the motorbus license ought not 
to have been refused by the President of 

(1) 81 Ind. Cas. 72; 45 M. L. J. 731; B L. W. 879; 
33 AL L. T. 185; (1924) A. IL R. (M) 389; 25 Cr. L.J. 


4. 
(2) 86 Ind. Cas. 57; 21 L. W. 254; (1925) M. W.N. 
47; F M. L. J. 132; (1925) A. I. R. 13476; 26 Cr. L, 


t t 
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the Local Board. Another learned Judge 
‘of this Court has taken a similar view in a 
case, Chairman; Municipal Council, Chica- 
cole v. Gajireddi Seetharamayya Naidu (3) 
a case of disobedience to a notice under 
s. 219 (1) of the Madras District Municipa- 
lities Act V of 1920. 

We find no support for petitioner's con- 
tention in these cases or any others cited 
before us. We dismiss this petition. 

vV. N. V. Petition dismissed. 


(3) 90 Ind, Cae: 152; 21 L. W. 280; (1925) A.I R. 
QLY 584. 


LAHORE HIGH COURT. 
| URIMINAL MISCELLANEOUS No. 83 or 1924. 
December 1, 1924. 
Present :—Sir Shadi Lal, Kr, Chief 
' Justice. 
EMPEROR— Acct s—Ep—PETITIONER 
J a Versus 

Pir QADIR BAKHSH SHAH—Accusrp— 
RESPONDENT, 

Criminal Procedure Code (Act V of 1898), ss. 842, 
195, 476—Penal Code (Act XLV of 1860), s. 198— 
Transfer application—Affidavit, false statement in— 
Prosecution for perjury—Immunity—Procedure. 

‘A false statement of an accused in an affidavit in 
' support of his transfer application is not immune from 
` prosecution and can be the subject-matter of a charge 
for perjury. [p. 531, col. 2.] 

‘Emperor v. Bindeshri Singh, 28 A. 381; 3 A. L.J. 
98; A. W. N. (1906) 42; 3 Cr. L. J. 225 iand In the matter 
of the petition of Barkat, 19 A. 200; A. W. N. (1897) 23; 
9 Ind. Dec. (N. 8.) 132, not followed. 

Ghulam Muhammad v. Emperor, 67 Ind. Cas. 351; 
3 L. 86: 23 Ur. L, J. 399; 4 U. P. L. R. (L.) 711922) A. 
I. R. (L.) 113, followed. : 

Section 195, Cr. P. O., lays down a rule to be 
followed by the Court which is to take cognisance of 
an offence specified therein, while s. 476 of the Code 
contains directions for the guidance of the Court 
which desires to initiate a prosecution in respect of 
an offence alleged to have been committed in, or in 
relation to, Piet ingi before it. [p. 532, col. 1.) 

Under the Or. P. C., as amended by Act XVIII of 
1923, the Court desiring to initiate proceedings for 
perjury has no alternative but to prefer a complaint 
in writing and to forward it to a Magistrate of First 
Class having: jurisdiction to entertain it. [ibid.] 

Lala Jai Lal, R. B., Government Advocate 
for the Petitioner. 

‘Mr, Feroze Khan Noon, for the Respond- 


ent, 

ORDER.—On the 25th of May 1923, 
the respondent, Qadir Bakhsh Shah, against 
_ whom ‘a ciriminal case under s. 412, Indian 
Penal Code, was pending .in the Court of 


hupkrok v. QADIR BARHSH SHAH. 


(91.1. O. 1925) - 


Magistrate at Dera Ghazi Khan, made an 
application to the High Court for the trans- 
fer of the case to another district. In sup- 
port of his application he made a long 
affidavit which contained, inter alia, the’ 
following allegations against the Superin- 
tendent of Police :— 

“I state on oath that the Superintendent 
of Police himself spoke to me and asked 
me to say that Ghulam Hussain Tumandar 
had possessed the stolen camel, and he told 
me that I would be given a ‘good service 
certificate’ and when I told him that I could 
not, he said to-me that I would get into 
trouble.” : 
. The application for transfer was, after 
notice to the District Magistrate, heard on 
the merits and finally dismissed by a Judge 
of the High Court. The Government Advo-- 
cate has now applied on behalf of the Local 
Government praying that the respondent 
may beprosecuted for committing perjury 1n 
respect of the abovestatement. The learned 
Counsel stigmatizes the statement as false 
andseeks to prove its falsehood by producing 
an affidavit sworn by Mr. Wace, who is ad- 
mittedly the Superintendent of Police 
referred to by the respondent; This affidavit 
is in the following terms | l 
‘ety That I never spoke to Qadir Bakhsh 
Shah— 

"(i) nor asked him to say that Ghulam 
Hussain Tumandar possessed the stolen 
camel. | : : 

(ii That I never told him (Qadir Bakhsh 
Shah) that he would be given a ‘good service 
certificate.’ . < 

(iii) That I never told Qadir Bakhsh 

Shah that he would get into trouble. , 
. JIL That in fact I never saw Qadir 
Bakhsh Shah during the Police investiga- 
tion of thecase, nor made to him any of 
the statements attributed to me by him in 
his affidavit of 25th May 1928.’ 

Now, I may say at once that I am not 
called upon to pronounce any opinion on 
the question as to which of these two affida- 
vits should be held to be trùe; the simple 
issue before me is whether a prima facie 
case for an enquiry has been made out. 
On that point there can be no two opinions, 
The allegations contained in one affidavit 
are flatly contradicted by the other, and 
it is obvious that both ofthem cannot he 
true, Imustaccordingly hold that it is 
expedient in the interests of justice that 
an enquiry should be made into an offence 
described ins, 193, Indian Penal Code, 


 BIL6 1939) 
- The learned Counsel for the. respondent, 
however, contends that as the affidavit was 
tendered by his client, for the purpose of 
getting the transfer of a case, in which he 
was accused of an offence, he cannot be 
rendered liableto punishment for making 
a false statement in that affidavit. This 
contention is based upon a judgment ofthe 
Allahabad High Court in Emperor v. B in- 
deshri Singh (1) which, no doubt, enunciates 
the principle that where an accused person 
applies for the transfer of a case pending 
‘against him to some other Court, support- 
ing his: application by an affidavit, he can- 
not, or at least ought not to, be prosecuted 
under s. 193, Indian Penal Code, in respect 
of ths statements made therein. 

Now, I have examined that judgment as 
well as the earlier judgment in Inthe matter 
of the petition of Barkat (2) followed therein, 
and I must say that with all due deference 
to the learned Judges, I am unable to concur 
in their exposition of the law. The only 

¿provision of the law, which confers im- 
munity upon an accused person from 
criminal liability for making a false- state- 
ment, is that contained in sub-s. (2) of 
s. 342, Cr. P.C. But the protection afforded 
by . that. sub-section is expressly confined 
to the statement made by an accused in 
answer to questions put to him by the 
Court for the purposes of enabling him 
to explain any circumstances appearing in 
the evidence against him. It is clear that 
these questions can be. put only at some 
stage ofan enquiry or trial in the original 

- Court, and that it is only the answers to 
‘such questions for which the privilege can 
be claimed. The object of the Legislature 
in granting the immunity can be gathered 
from the language of the section itself. 
When the witnesses for the prosecution 
have been examined, it is unnecessary to 
callupon the accused for his defence, if he 
can, by making his own statement, offer a 

. satisfactory explanation of the points made 
out against him. In tendering his ex- 
planation he should have perfect freedom 

‘to say what he likes in respect of the 
evidence produced against him, and he 

.. Should not be hampered by any fear of pro- 

“gecution for making a false statement. It 
will be seen that this examination is 
entirely in the interest of the accused, 


(1) 28 A. 331; 3 A, L. J. 98; A. W. N. (1906) 42; 3 
Or. L. J. 225. 
(2) 19 A, 200; A, W. N; (1897) 28; 9 Ind, Dee. (x, s) 


. 
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While the law makes it obligatory upon 
the Court to question him in order to give 


him an opportunity of offering his explana- 


tion, it gives him considerable latitude in 
the matter. He is not required to take 
an oath before answering the questions put 
to him by the Court, noris he bound to 
answer them. If he:chooses to answer them 
he is not liable to punishment for making 
a false statement. 


Neither in the language of the section 
nor on principle dol see any valid reason 
for extending the immunity to a statement 
made otherwise than in answer to questions 
put by the Trial Court. If the proposition 
laid down by the Allahabad High Court be 
correct,an accused person would be at liberty 
to make all sorts of unfounded allegations 
against the Trial Judge; and I do not 
think that this abuse ofthe privilege gran- 
ted for a special purpose was ever contem- 
plated by the framers of the Code. I con- 
sider it unnecessary to dwell on the subject 
any longer, because I find that the view 
taken by the Allahabad High Court has 
already been dissented from by this Coury 
in Ghulam Muhammad v. Emperor (3), and 
I am clearly of the opinion that there is 
no law which confers upon an accused per- 
son immunity from prosecution in respect 


-of a false statement in an affida st tender- 


ed by him in support of. his ¿pplication 
for transfer; and that such statement can 
be the subject-matter of a charge for 
perjury. 

Coming now to the question of pro- 
cedure to be adopted for bringing the 
matter before a Criminal Court for enquiry, 
I observe that the Criminal Procedure 
Code Amendment Act XVIII of 1923, has 
abolished the practice of granting sanction 
to a private individual to launch a prose- 
cution for an offence connected with the 
administration of justice, and thats. 195, 
Cr. P. C., as amended by that Act, now 
lays down the rigid rule that no Court 
shall take cognizance of any of the 
offences enumerated therein except on the 
complaint in writing of the public servant 
or the Court concerned. The section mere- 
ly prescribes a condition precedent to the 
cognisance of certain offences by a Court 
and is founded upon the same principle 
as several other sections in the Code, e. g., 
ss. 196, 196-A, 198 and 199, all of which 


require the institution of complaints by 
(3) 67 Ind. Cas, 351; 3 L. 46; 23 Or. L. J. 399; 4 U, 
P, L. R. (L) 71; (1922) ALT, R., (Lalis, 3 
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certain specified persons’ in respect of 
` offences mentioned therein. 

There appears to be some misapprehension 
as to ‘the relative scope of ss. 195 and 476. 
Section 195 lays down a rule to be followed 
by the Court which isto take cognisance of 

an offence specified therein, but contains’ 
no direction for the guidance of the Court 
which desires to initiate a prosecution in 
respect of an offence alleged to have been 
committed in, or in relation to, a proceed- 
i _ing in the latter Court. For that purpose 
-we must turn tos, 476, which requires the 
Court desiring to put the law in motion to. 
prefer a complaint either suo motu or on an 
‘application made to it in that behalf, but 
dees not make it incumbent upon the 
Court to make a preliminary enquiry in 
every case before starting prosecution. To 
justify the Court in initiating prosecution, 
it is necessary, only to hold that it is ex- 
_pedient i in the interests of justice that an 
| Snquiry ‘should be. made into an offence 
feferred to in s. 195. 

- It will be observed that under the law 
as it existed prior to its amendment in 
1923 it was open to the Court either to 
grant sanction to a private individual or to 
send the casefor enquiry or trial to the near- 
est. First Class Magistrate, and that it was 
not necessary to make a formal complaint. 
“Under the new law the Court‘has no alter- 
native but to prefer a complaint in writing 
and to forward it to a Magistrate of the 
First Class having jurisdiction to entertain 
it. This procedure i in its application to the 
High Court is open to serious objections. 
Ït is hardly consistent with the dignity of 
a Judge of the High Court that he should 
have to make and sign a complaint which 
is to be enquired into by one of his subor- 
` dinates;. and that he should be treated as 
and recorded as complainant throughout 
‘the proceedings, the only exception being 
that his examination in support’ of the 
allegations in the complaint has been 
dispensed with by proviso (aa) to s. 200, 
Or. P. C. 

Nor iş it fair to the accused that he 
should be. arraigned in a case which has 
been instituted ona complaint made by a 
Judge of the highest Tribunal and is to be 
tried, by a Judicial Officer who is subordi- 
nate ‘to the complainant.. It is to be hoped 
‘that no ‘Magistrate taking cognisance of a 
„casé of this description would be influenc- 

"ed, by the circumstances that the complaint 
has ‘been preferred by a Judge of the High 


İn re PERAMASAMI RAGBDE.. 


(91 I. ©. 1995) ` 
Court, but there can be little doubt ‘that 


“ the accused person is likely to entertain an 
apprehension, not altogether without justi-~ . 


fication, that his conviction is a foregone 
conclusion. 
I am, however, Bound to’ administer the 


law as I find it, even if I consider it to be: 


objectionable, ‘and I must leave it to the 
Legislature to make such amendment as- 
may be deemed expedient.’ I accordingly 
direct that a complaint under s- 123, 

Indian Penal Code, in respect of the state- 
ment quoted above, be drafted’ and placed 
before me for signature. ‘The complaint: 
shall then be forwarded to the District Magis- 
trate of Lahore who shall pr oceed i in accord- 
ance with law. 

Before concluding I desire to make - it 
absolutely clear that nothing contained in 
this judgment shall be construed as: imply- 
ing, in the slightest degree, any expression - 
of opinion on the merits, and that. the 
decision of the case shall depend entirely 
upon the evidence which may be adduced. - 
“by the parties. As I have already explain- 

ed, Iam constrained ‘to make a complaint 
in writing because under the ‘present law 
no other course is open to me. 

RL, Petitioner accepted. 


MADRAS HIGH COURT. MAN: 
CRIMINAL Revision Cass No. 882 or 1924, 


(Curtimnar | Revisron Periton No. 96- 


or 1924.) 
- April 28, 1925.’ 
—Mr. J ustice Krishnan and- 
Mr. Justice Wallace. 
In re PERAMASAMI RAGUDU AND 
oTHERS—AccusgED Nos, 1 AND 3. 
Criminal Procedure Code- (Act-V of 1898), s. 168. 
Copy ‘of statement made by prosecution witness to 
Police at investigation, when to be granted. ` 
The stage in an enquiry or tr jal.at which an accused 
person is entitled under s. 162 of the Cr. P, C. to 
ask the Court to furnish him witha copy of a, state- ` 
ment made by a prosecution witness to the Police in 
the course of investigation is when the witness is 


“Present: 


called for the prosecution; that is, when he is under . ` 


cross-examination, and has alr eady made the state- 
ment which the accused wishes to contradict by proof 
of his former statements to the Police. 

Thé accused is not entitled to copies of the state- 


ments madé by prosecution wityesses at the Police .. 
` investigation before their cross-examination isopened. | 


Case referred for the orders of the High l 


“ nation is opened ‘at all, 


, [91 1-0, 1925) l 
Court under s. 438 of the Or. P. 0. by the 
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of s. 162, Or, P. O. as interpreted above, were 


Sessions Judge, Guntur, in-his letter; dated « not complied with in this case.: 


the 24th November 1924.’ 
The Public Presecutor, for the Crown. 
ORDER.—The general point ‘raised in 
the Letter of Reference is at what stage in 
an enquiry or trial-is an accused person 
entitled under s. 162o0f the Or. P. C. to ask 
the Court to furnish him with copies of 


statements made by prosecution witnesses , 


to the Police in the course of investigation. 
e wording of the section fixes the stage 

“when any witneśs is called for the pro- 
Gama It will be.-observed, however, 
that the purpose of furnishing the: copy is 
to contradict: the witness. This obviously 
- implies that the witness has already made 
‘a statement which is open to contradiction 
-and, therefore, the stage at which the copy is 
to be furnished is the stage when the wit- 
ness has made a statement which lays him 
open: to contradiction by his. former state- 
ment to the Police. We.cannot subscribe 
„tothe condition thah, before cross-exami- 


titled to copies of all statements made by 


-prosecution witnesses at the Police investi- 


gation, that, in -effect, he is entitled’ toa 


copy of the prosecution brief.. It appears 


to us, so .far as we. can gather from the 
meagre records on.the points in . this case, 
that that was the nature ofthe request put 
forward by the accused's Pleader, and if 
that surmise is correct, then the refusal of 


the Stationary Sub-Magistrate was justified. 


< In practical working of the. section what 
willusually happen is this. The accused's. 
- Pleader will ask the witness what state- 
ment, if Any, on: any particular point he 
“made to the Police during the investigation, 
‘and when he replies, then the Pleader may 
‘réquest the Court to refer to the statement 
before the Police and furnish the Pleader 
with a copy, having due regard to the 
second proviso of-the section. This second 
proviso seems to have been overlooked by 
the learned Sessions Judge when he worte 


‘the’ second para of his Letter of Reference. 


As to para. 3 of the Reference we think it 
_quite clear that the stage when the accused 
is entitled to ask for a copy, is, as indicated 
‘above, when the witness is’ under cross- 
examination; and has already made the 
statement which the accused wishes to con- 
tradict by proof of his former statements to 
the Police. 

No facts are made outin this case from 


: which we can conclude that: the provisions 


the- accused. is. en-" 


` been convicted of offences under ss. 


‘current. 
‘nate, Musammat -Ganga- Kaur was the 


We, therefore, return the records, 
V. N. V, Reference answered. 


Z. K. 


-ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 529 oF 1925, 
August 28, 1925. 
` Present:—Mr. Justice Kanhaiya Lal. 
MUNIR-—ACCUSAD — APPELLANT 
VETSUS 
TIMPEROR—OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), ss. 494, 497—-Cri- 
minal Procedure Code (Act V of 1898}, ss. 179, 198— 
Bigamy, abetment of—Complaint by husband, whether 
necessary—Adultery, prosecution for —Connivance of 
husband, meaning of—Woman removed to another 
distriet—Jurisdiction of Court where husband resides. 

If a woman having her husband living marries 


‘another person, the person to whom the woman is 


re-married is not guilty of the substantive offence of 
bigamy but is liable for abetment. [p. 535, col. 1] 
Connivance is a figurative expression meaning a 
voluntary blindness to some present act or conduct, 
to something going on before the eyes or something 
which is known to be going on without any protest or 
desire to disturb or interfere with it. [p. 536, col. 2.] 
A person charged with the offence of adultery cannot 
escape liability by merely showing that the complain- 
ant connived at the immorality of his wife. He must 


‘prove his’ specific connivance at her adultery with 
“himself. [p. 536, col. 1.] 


The provisions of s. 198, Cr. P. C., do not apply to 
a charge of abetment of an ore therein referred to 
and, therefore, no complaint by the person aggrieved 
is necessary where the charge is one ‘of abetment of 
and not of the substantive offence of bigamy. [p. 535, 
col. 1.] 

Where the husband of a woman who re-marries 
resides at one place but the offence of bigamy and 
adultery is committed at another, the Court having 
jurisdiction over the place where the husband resides 
has jurisdiction to try the case by virtue of s. 179, 
Or. P. C. [p, 536, col. 2:] 

Criminal appeal from an order of the 
Sessions Judge, Shahjahanpur, dated the 
8th May 1925. 

Syed Muhammad Hussain, for the Appel- 
lant. 

The Government Pleader, for the Crown. 


J UDGMENT.—The accused Munir has 
494 
and 497 of the Indian Penal Code and sen- 
tenced on each charge to rigorous imprison- 
ment for one year. The sentences are con- 
The case is somewhat unfortu- 
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wife of Hargobind. She was married 
about five orsix yearsago, when she was a 
minor. She was brought by her husband 
to his house in Ghanshiampur. He did 
not thereafter allow her to go to the house 
of her parents, because it is said, her parents 
had not paid the dowry, which had been 
settled for the marriage. The accused was 
in the service of Hargobind and his duty 
‘was to act as chaukidar and keep watch 
outside his house. On the night of 
the 30th of October 1922 Hargobind was 
away from his house. When he came back 
he found his wife, Musammat Ganga Kaur, 
. notin the house; and his servant Munir 
was also absent. He made a report at 
the Powayan Police Station’ next morning 
‘that his wife was missing and that she had 
been enticed away by Munir. Musammat 
Ganga Kaur states that Munir told her 
that her brother was at the door and 
wanted her and that she went out with 
Munir but did not find her brother. She 
enquired where her brother was; and her 


story is that Munir and his brother Shah- . 


zada told her to go with them and that 
they would take her to the house of her 
mother. She goes on to say that she was 
taken from there to different places and 
ultimately to the house of Amir, a brother- 
in-law of Munirin Bilsanda, where Munir 
and she stayed for a month. Amir is 
stated to have afterwards turned out both 
of them. They then shifted to the garden 
of Tika Ram where-Munir took employ- 
ment. She was ultimately arrested at 
Bilsanda on the complaint of her brother 
Ganga Sahai on the 24th of December 
1924. Meanwhile she had two children 
by Munir, one of whom died and the other 
a babyseven months old is still alive. 
After her recovery a compldint was filed 
by Hargobind on the 3rd of Deceinber 1924 
stating that she had been kidnapped by 
Munir with the help of certain other 
persons and that Munir had done so with 
the object of having illicit intercourse 
with her and further stating that Munir 
had wrongfully kept and confined her and 
carried on ‘sexual intercourse with her 
against her will. 

_ Musammat Ganga Kaur was sent for 
medical examination and the opinion of the 
Sub-Assistant Surgeon who examined her 
was that she was about 16 years old. In 
the complaint filed by Hargobind Munir 
was charged with offences under ss. 366, 


497 and 498 of the Indian Penal Code. 
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During the enquiry before the Committing 
Magistrate Munir stated that he found 
the girl roaming about in the Bilsanda 
Bazar about three years ago and that the 
girl said that she had been enticed away 
by some one from the house of her hus- 
band. He admitted that he had taken 
her to his house and celebrated his nikah 
with her and kept her as his wife. The 
learned Sessions Judge took further evi- 
dence about the age of the girl and ex- 
amined Dr. Shambehari Lal, the Civil 
Surgeon of Shahjahanpur, who stated 
that the girl appeared to be about 17 years © 
old and that her development was compati- 
ble with the age of 20 years. He accord- 
ingly acquitted the accused of an offence 


“under s. 366 of the Indian Penal Code 


but convicted him under ss. 494 and 497, 
Indian Penal Code. 


The question for consideration here is 
whether the charge under s. 494 of the 
Indian Penaf Code can be maintained 
without an express complaint by the hus- 
band to that effect and whether in the 
circumstances established Hargobind had 
not connived at the adultery of his wife 
with the accused.. It is also urged that 
there was no.proof ofany lawful marriage 
between Munir and the girl inasmuch as 
the statement of the girl was that shehad _. 
not consented to the re-marriage, and that | 
the Trial Court had no jurisdiction toen- 
tertain the complaint or to enquire into the 
charges of which the accused has been 
convicted, 


Section 494 of the Indian Penal Code makes, 
the offence of bigamy punishable bnth as re- 
gards a person, having a wife living, marry- 
ing another and as regards a wife having 
her husband living re-marrying, in any ‘> 
case in which such re-marriage would be ° 
void by reason of. its taking place during 
the life of such wife or husband. The 
person to whom thé woman is re-married 
cannot be punished under s. 494. Hecan 
only be charged with abetment of that 
offence. Section 109 of the Indian Penal Code 
indicates .the punishment which isto be 
awarded for such abetment. Section 198 of 
the Or. P. O. prohibits a Court from taking 
cognizance of an offence under s. 494 of 
the Indian Penal Code except upon a com- 
plaint made by some person aggrieved by 
such an offence. A complaint was made 
by the husband in the present case; but it 
was not a complaint about re-marriage or 
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bigamy within the meaning of s. 494 of 
the Indian Penal Oode. A complaint is 
defined in s.4 of the Or. P. O. as meaning 
the allegation made orally or in writing to 
a Magistrate with a view to his taking 
action under the Code that some person 
whether known or unknown has committed 
an offence. The offence complained of by 
. Hargobind in 'his application was that his 
wife had been kidnapped and kept in 
wrongful confinement by Munir and that 
he was having illicit connection with her 
` and against her will. There is nothing to 
show that he was till then aware that .she 
had been re-married in the nikah form to 
Munir and no charge under s. 494 of the 
Indian Penal Code was, therefore, laid 
therein, It is noticeable, however, that the 
provisions of s. 198 of the Cr. P. C. do not 
apply to a charge of abetment of a marital 
‘offence of the kind therein referred to. 
Saction 195 of the Cr. P. C: which deals with 
cases in which a previous sanction or order 
for prosecution is required for a prosecution 
: under certain charges, provides in express 


terms that a similar sanction or order is: 


needed for a prosecution for the abetment 
of those offences or for an attempt to com- 
mit them. No such provision is, however, 
. contained in s. 198 and it cannot, therefore, 
be said thatthe charge of abetment of a 
marital offence of the kind referred. to 
therein is excluded from cognizance with- 
out a complaint made by some person 
aggrieved by such abetment. The !section 


is limited in its operation to the offences. 


mentioned therein. Section 109 of the Indian 
Penal Code is ina sensea separate pro- 
vision for offences punishable with the 
same amount of punishment as is provided, 
for the offences said to have been abetted. 
To constitute. a charge of abetment the 
commission of the substantive offence has, 
no doubt, to be established, because there can 
. be no abetment if the substantive offence 
has not been committed,: but the person 
committing the substantive offence and the 
-person abetting it may not be the same; 
and it is possible to imagine cases in which 
the person committing a substantive offence 
may remain untraced and the person abett- 
ing it may be traced and brought to book. 
In any case the language of s. 198 of the 
Cr. P. ©. does not justify the contention 
that even where a charge is one of abét- 
ment a complaint by the person aggrieved 
is necessary. In the present case a com- 

plaint of an offence under s, 494 of the 


MUNIR V. BMERROR. 


535 
Indian Penal Code having been committed 
could not have ben made by the com- 
plainant because the fact of the re-marriage 
was not till .then known to him. The 
accused Munir admitted the re-marriage in 
his statement before the Committing Magis- 
trate and he adhered to that statement in 
the Court of Session. It has been found and 
rightly found that he knew that Musammat 
Ganga Kuar was the married wife of Hargo- 
bind. The evidence of Hargobind, Musam- 
mat Ganga Kuar, her brother, Ganga Sahai, 
and other witnesses proves that there had 
been a lawful marriage between Musammat 
Ganga Kuar and Hargobind. Munir was 
employed as a watchman at their house 
and hisown statement shows that he was 
aware that she was the wife of Hargobind. 

It is, however, asserted on his behalf that 
there was no adequate proof of the perform- 
ance of the necessary formalities which con- 
stituted a marriage under the Muhammedan 
Law to render the charge of bigamy main- 
tainable, but, as the learned Sessions Judge 
has rightly pointed out, the statement of 
Musammat Ganga Kuar that she did not 
know of her nikah with Munir till people 
came and told her about it, is not true. 
She had evidently consented to be married 
to Munir, for she says that there was gather- 
ing of l0or 12 persons at the time when 
nikah took place about 10 or 15 days after 
she was abducted and that she was informed 
by those persons that the nikah with Munir 
hal been celebrated. 

The other charge against Munir relates 
to an offence under s. 497 of the Indian Penal 
Code. On the statement of the accused him- 
self there can be no question that the ap- 
pellant was living in adultery with Musam- 
mat Ganga Kuar knowing that she was the 


.wife of Hargobind. The contention urged 


on his behalf is that Hargobind had con- 
nived at her adultery by taking no steps 
since October 1922, beyond making a report 
to the Police, either to get her back or trace 
her whereabouts. It appears that after 
Munir and Musammat Ganga Kuar settled 
in Bilsanda the Police got information that 
Munir who was a previous convict had 
arrived there and that he was living with a 
strange Hindu woman. Munir and Musam- 
mat Ganga Kuar went to the Police Station 
at Bilsanda to make their statements and 
an enquiry slip was thereupon sent by the 
Sub-Inspector in charge of the Bilsanda 
Police Station, District Pilibhit, to the Sub- . 
Inspector in charge of the Powayan Police” 
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Btation, District Shahjanpur, about their 
antecedents. ‘Fhe result of that enquiry 


was communicated by the Sub-Inspector of 


Powayan Police Station on the 3rd of Janu- 
ary 1923, but it is not on the record. 
There is, however, the statement of Sub- 
Inspector, Zahir Ahmad, attached to the 
Police lines at Pilibhit to the effect that 
the woman described herself as Musammat 
Kalawati, wife of Hargobind, and that on 
the enquiry slip being received back he 
told Munir to go wherever he liked. There 
‘is ‘also the statement of Sub-Inspector 
Gordhan Das, then second officer at Powa- 
yan, that he had sent for Hargobind and 
informed him that his wife was at Bilsanda 
and that Hargobind said that he would 
not have the woman back as she had lost her 
religion. Musammat Ganga Kuar also 
states that -she was told by the Sub-Inspec- 
tor something to that effect, There can be 
nodoubt, therefore, that Hargobind had then 
received information that Musammat Ganga 
Kuar was at Bilsanda and that at. that 
time he was not willing to take her back. 
That does not, however, dispose of the 
charge, for the information which Har- 
gobind is stated to have received did not 
indicate that she was living in adultery 
with Munir. It indicated that she was in 
Bilsganda and if he had cared to go there 
and trace her whereabout he might possibly 
have found her. His omission to do so 
_ ig not evidence of his having connived at 
her living a life of adultery with Munir. 
She may have been living any kind of 
life; but. the charge here relates to her 
adultery with Munir; and Munir .cannot 
escape liability for it, ‘unless there is proof 
-of his specific connivance of her adultery 
with him. ` Hargobind was living in Powa- 
yan and Musammat Ganga Kuar was living 
in another district at the time; and in 
order to establish connivance mere negli- 
gence or inactivity will not suffice. To 
constitute connivance the facts established 
must lead toa direct and necessary infer- 
ence that adultery would be committed with 
the person charged, They must show 
- that the husband acquiesced in by wil- 


fully abstaining from taking any steps “ 


to prevent that adulterous intercourse 
which, from what passes before his eyes or 
within his knowledge, he cannot but believe 
-or reasonably think is likely to occur, 
They may not go to prove privity to the 
actual commission of the adultery. As 
pointed out by Lord Chelmsford in Gipps 


TAZAL AHMED V. ABDULLAH KHAN. 
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v. Gipps (1), connivance is a figurative ex- 
pression meaning a voluntary blindness to 
some present act or conduct, to something 
going on before the eyes, or something 
which is known to be going on without 
any protest or desire to disturb or inter- 
fere with it. There is no such evidence of 
connivance in this case in regard to ‘the 
specific acts of adultery with which the 
appellant is charged. 

It is also urged that the re-marriage took 
place in Bilsanda and the adultery also 
took place there, and that the Sessions 
Judge of Shahjahanpur had, therefore, no 
jurisdiction to try the case. But s. 179 of 
of the Cr. P. O. lays down that where a 
person is accused of the commission of any 
offence by reason of anything which has 
bean done and of any consequence which has 
ensued, such offence may be enquired into 
or tried by a Court within the local limits - 
of whose jurisdiction any such thing has 
been done or any such consequence has 
ensued, 

The consequence of the re- -marriage and 
adultery was that the complainant was kept 
deprived of his wife from the time she went 
into the keeping of the appellant. 

k There is no reason, therefore, for interfer- 
ing with the conviction or sentence. 

Musammat Ganga Kuar is living at pre- 
sent with her brother Ganga Sahai. Har- 
gobind states that he is willing to take her 
back and keep her if she performs certain 
pilgrimages. 

The appeal is dismissed except in so far 
that the conviction of the appellant under 
s. 494 of the Indian Penal Code is altered 
into one of abetment under s. 109 read 
with s. 494 of the Indian Penal Code. 
The other conviction and the sentences 
Pee will stand. 

Appeal dismissed. 


at p. 27; 33 J. Mot. 161; 


0) (1864) 1 H. L. O. 1 
735; 12 W. R. 937; 11 E, 


10 Jur. (N. s.) 641: 10 L, T, 
R. 123; 145 R. R. 1. 





LAHORE HIGH COURT. 
MISCELLANEOUS CRIMINAL Case No. 158 
oF 1925. 

October 6, 1925. 
Present:—Mr. Justice Zafar Ali. 
FAZAL AHMED AND anoTHER— 

° ComPLaINANTS—PErITIONERS 
WETSUS 


K. S. ABDULLAH KHAN— RESPONDENT. 
` Criminal Procedure Code (Act V of 1898), s. 526—~ 


191 Í O. 1935] 
Transfer of case—Hostility of Magistrate towards 
party, whether ground for transfer. 

The complainants in a case applied to the High 
Court for the transfer of the case from thé Court 
of the Magistrate before whom the case was pending 
to someother Court. Their application was admitted 
and further proceedings were stayed. On the date 
fixed for the hearing of the case before the Magis- 
trate,one of the complainants appeared and apprised 
the Magistrate of the order of the High Court. The 
Magistrate instead of staying further proceedings 
issued a warrant for the arrest of the complainant 
who had not appeared: 

_ Held, that there was no justification for the action 

of the Magistrate and that the Magistrate's attitude 
towards the complainants being clearly hostile there 
was good ground for transferring the case from his 
Court to the Court of some other Magistrate. 

Application for transfer under s. 526, 
Cr. P. C., from the Court of the Honorary 
Magistrate, Murree,‘to the Court of Sardar 
Bishan Singh or any other Magistrate in 
Rawalpindi. 

Mr. Shamair Chand, for the Petitioners. 

Dewan Ram Lal, Assistant Legal Re- 


membrancer and Mr. Aziz Ahmad, for the 


Respondent. 

JUDGMENT.—It appears that the 
complainants-petitioners have a well-found- 
ed apprehension that a fair and impartial 
trial cannot be had in the Court of the 
Magistrate where their complaint under 
s. 420, Indian Penal Code,is now pending. 
Besides the facts stated in the application 
there has lately occurred an incident which 
strengthens their apprehension. Further 
proceedings having been’ stayed by order 
of this. Court, one of the two complainants 
appeared before the Magistrate on the date 
fixed for hearing and apprised him of that 
‘order. The Magistrate instead of staying 
further proceedings issued a warrant for 
the arrest of the complainant who had not 
appeared. There was no justification for 
this action of the Magistrate and the learn- 
ed Counsel who appear on behalf of the 
Crown and the accused to oppose this 
application admit that it cannot be justified. 
The Magistrate’s attitude was.clearly hostile 
to the complainants and I, therefore, accept 
the application and direct the District 
Magistrate to withdraw the case from his 
Court and tosend it to the Court of any 
other Magistrate subordinate to him who 
may be competent to try it. 

Z. K. Application accepted. 
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_ MADRAS HIGH COURT. _ 
CRIMINAL REVISION Case No. 727 ar 1924, 
(CriminaL REVISION PETITION No, 609 
or 1924.) 

April 23, 1925. 

Present:—Mr. Justice Krishnan. 

A. 8. P. L. V. R. RAMASWAMI 
CHETTIAR AND OTHERS— COUNTER- 
PETITIONERS Nos. 1 To 6—PETITIONERS 
TETSUS 
S. R. M. S. V. R. RAMANATHAN 
CHETTIAR—PETITIONER- -RESPoNDENT. 
Criminal Procedure Code (Act V of ISUN, 8. tea = 
Water-course leading to public tank—Catchment rca, 
embankment of, cutting of—-Diversion of water - t.b- 
struction—Proceedings under s. 133, whether compet ut. 
A water-course carrying water to a public tork ‘s 
a public water-course and any interference with it 

justifies proceedings under s. 133 of the Cr. P. C. 

In the centre of a catchment area there was a waler- 
course flowing into a public tank. The water flowng 
through the water-course was attempted to be cair cd 
away by'the petitioners to their own village tank. by 
pbuilding a bund and cutting anew channel and ty 
cutting down a portion of the old bund of the catch- 
ment area which had existed for over thirty years. 
The effect of the petitioners’ act was to make the 
water falling on the catchment area to flow in a dirc- 
tion different to that of the waler-course and to yre- 
vent it falling into the public tank: 

Held, that the act of the petitioners amounted to:n 
obstruction to the water-course and it was, ther: for, 
competent io a Magistrate acting under s. 133 ef tle 
Cr. P. C. to direct the restération of the embankment 
of the catchment area to its original condition, 
closing up of the newly opened channel and the 
removal of all obstructions to the free flow of water tc 
the tank. [p. 538, cols, 1 & 2.) 

Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to 1e- 
vise an order of the Court of the Sub-District 
First Class Magistrate, Devakotta Division, 
dated the 27th September 1924, and made 
in its proceedings in Mis. Case No. 19 of 
1924. ie 

Dr. S. Swaminathan, for the Petitioners. 

The Advocate-General and Mr. E. Vixa- 
yaka Rao, for the Respondent. 

The Public Prosecutor, for the Crown. 


ORDER.—This is an application to revise 
an order passed under s. 133 of the Cr, P. 


-C. with reference to a water-course running 


into an urani in the village of Puduvayal in 
Ramnad District. The Magistrate in the 
first instance had held that this urani into 
which this water-course ran was a private 
one and, therefore, he could not take action 
under s. 133, Cr. P. C. On the parties com- 
ing up in revision to this Court, this Court 
revised that finding and held that the ureni 
was a public tank and directed fresh orders 
to be passed, The Magistrate has now taken 
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evidence and under s. 133 has-directed the 


. petitioners before me to restore the embank- 
ment of the catchment area to its original 
. condition about a foot high and to close the 
newly opened channel from the north to the 
` south marked A in Ex.-A and to remove all 
obstructions caused by them to the free flow 
of water into the urani within 15 days from 
the date of the orders. Dr. Swaminathan 
appearing for them has contended that this 
order was an incompetent order and that 
s. 133 does not apply to the facts of this case. 
His contention is based on the allegation 
. that there is no river or channel in the pre- 
sent case which has been obstructed and he 
contends that under the second paragraph 
of s. 133 it is only an unlawful obstruction 
toa way, river or channel which may be 
lawfully used by the public or an obstruc- 
tion in a public place that can be ordered to 
be removed, He contends that the present 
orderof the Magistrate directing the restora- 
tion of the embankment of the catchment 
area is quite beyond the scope of s. 133.. I 
am unable to accept his arguments. It is 
clear from the complaint that has been filed 
in the case that thereisawater-course taking 
water to the urani in question and the 
allegation of the respondents before me was 
that this water-course had been obstructed 
partly by building up a bund in it, partly 
by cutling open another channel to take 
away the water from it and partly by cutt- 
ing away the embankment at a point B 
round the catchment area. The word “chan- 
nel’,’ no doubt, is not defined in the Code 
but I think the word is quite wide enough 
to include the state ofaffairs in this case. 
We have a catchment area in thecentre of 
which there is a water-course which is 
obstructed and the water which flows into 
the water-course is attempted to be carried 
away by the petitioners before me to their 
own village tank and the way they doit is 
by building a bund and cutting a new 
channel and by cutting down a new portion 
of the old bund of the catchment area 


which the Magistrate has found, has existed . 


for the last 30 yearsand more. The effect 
of cutting the bundof the catchment area 
js-to make the water falling on the catch- 
ment area run away in a direction different 
to that of the water-course and io prevent it 
falling into the urani ; that, I think, can 
be held to be an obstruction to the water- 
‘course. The point was not properly taken 
in the lower Court and hence we do not 
find any discussion of it, inthe judgment 
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of the Magistrate for he begins by saying: 
“The only question that remains to be con- 
sidered is whether the counter-petitioners 
interfered with the embankment of the 
catchment area and put up a new channel 
as alleged in the petition". If the point had 
been properly put forward, clear evidence 
would have been available to show what 
exactly the position of the catchment area is 
and how the cuttingopen the bund of that 
catchment area affects the water- course or 
the channel in the centre of the catchment 
area. Jam, therefore, inclined to think that 
this is an order which the Magistrate could 
have competently passed under s. 133 and 
on the merits the petitioners have no case 
whatever, My attention was called to the 
case reported as Jagarnath Sahu v. Parme- 
shwar Narain (1) where the learned Judge 
held that a field which was on a lower level 
than the adjoining fields and over which 
the surplus water of these fields used to 
flow into a tank, even if it could be describ- 
ed as a channel, was not such a channel as 
had been or could be lawfully used by the 
public and action could not be taken under 
s. 133 of the Cr. P. O. for the removal of 
any obstruction from it. This ruling is 
based on‘the fact that the field over which 
the water used to flow was not a public 
field and hence s. 133 could not be applied 
to it. Their Lordships are apparently pre- 
pared to concede that this field over which 
water flowed could be described in a wide 
sense asa channel. That caseis not, there- 
fore, in the petitioner's favour. Here, the 
finding being that the urani is a public 
urani, the water-course carrying the water- 
to it must be held to be a public water- 
course and any interference with that water 
course will fall under s. 133. The only 
point taken before me failing, the petition 
must be dismissed. i 
V. N. V. Petition dismissed. 


(1) 23 Ind. Cas. 181; 36 A. 209; 12 A. L. J. 248; 15 
Cr. L. J. 229. ‘ 
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ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 378 or 1925. 
June 30, 1925. 
Present:—Mr. Justice Boys. 
Musammat BAHRI—Acovusrp 
VETSUS 

EMPEROR—PROSECUTOR. 

Cantonment ‘Act (II of 1924), 
Ingredients of offence. 

The giving of offence by exposure of one's person 
is not a necessary ingredient of the offence under 
s. 118 (1) (a) (iii) of the Cantonment Act. The offence 
is complete if the exposure is wilful or indecent and 
in a public place. 


Criminal reference made by the District 
ae Jhansi, dated the 28th May 
1925. 

JUDGMENT.—A woman has been 
-convicted under s. 118 (1) (a) (iii) of the 
Cantonment Act (II of 1924) for having 

“ wilfully and indecently exposed her per- 
son.” The learned District Magistrate has 
referred the case to this Court, without 
going into the evidence, on the ground that 


in his opinion there can be no conviction’ 


under that section. He says “ that offence 
is wilful or indecent exposure of the ner- 
son, If, as alleged, the woman went into 
_the barracks for immoral purposes she 
can have given no offence by her expo- 
sure.’ 

The giving of offence by the exposure 
is not a necessary ingredient of the offence 
under s. 118 (1) (a) (tii). The offence is 
complete if the exposure is “wilful or in- 

, decent’ and in a public place. 

(Parenthetically I would observe that 
“or” would seem to be a mistake in the 
Act for “and.” The Legislature could 
hardly have intended that mere “ wilful 


exposure’ not also indecent or mere “ in- 
decent exposure” not also wilful should be 
an offence). 


The woman had apparently either deli- 
berately left the barracks improperly cloth- 
ed or, much more probably, because she 
had no business there, had been compelled 
to escape in an improperly clothed condi- 
tion. Hivenin the latter case, the exposure 
would be consequence of her own act and 
would be, therefore, in law “wilful.” 

But, of course, the facts are to be deter- 
mined on the evidence. 


Let the papers be returned for disposal : 


of the case in accordance with the above 
observations. 


8, D, Papers returned. 


DEVASIKAMANI MUDALIAR V. NARAYANA PRASAD. 


s. 118 (1) (a) (iti) 
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MADRAS HIGH COURT. 
Oriminat Reviston Oase No, 221 or 1924. 
(CRIMINAL Revision Perros No, 190 
oF 1924.) 

April 2, 1924. 

Present:—Mr. Justice Venkatasubba Rao. 
DEVASIKAMANI MUDALIAR— 
CoMPLAINANT—PETITIONER 
versus 
NARAYANA PRASAD—AccuszEp— 

RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 202, 
203—Complaint against Police Oficer-- Witnesses of 
complainant, examination of—Procedure. 

-Complaints against Police Officers should be handl- 
ed with the greatest care and the complainant in 
such cases should be given every facility to prove 
his allegations. The complaint should not be dis- 
missed without examining the witnesses whom the 
complainant wishes to produce. 

Petition, under ss. 435 and 439 of the Cr. 
P. ©., 1898, praying the High Court to 
revise an orderof the Court of the Chief 
Presidency Magistrate, Egmore, dated the 
12th February 1923, in Application No. 963 
of 1924. 

Mr. T. G. Arvamuda Iyengar, for the 
Petitioner. 

Mr. K. M. Ganapathi, for the Accused. 

Mr. K. P. Krishna Menon, for the Crown. 

ORDER.—Serious allegations have been 
made against the accused who is a Head 
Constable. 1f the complaint is true, the ac- 
cused abused his official position in order to 
benefit his mother who had dealings with 
the sowcar and also to benefit himself. 

The complainant should have been given 
every facility to prove his allegations, He 
mentioned that he had witnesses but none 
of them was examined. 

It has been held that complaints against 


. Police Officers should be handled with the 


greatest care. See Shama v. Ejaz Ahmad 
(1), Harihar Prasad v. Emperor (2). Apart 
from the Magistrate's order being legal or 
illegal, the question relates to the propriety 
of the exercise of his, discretion under 
ss. 202 and 203, Cr. P. C. 

The Magistrate’ s order is very laconic. 

I direct the Chief Presidency Magistrate 
by one of the Magistrates subordinate to 
him to make further enquiry into the com- 
plaint. 

The order is set aside. 

V. N. v. 

Z. K. 

(1) 57 Ind. Cas. 665; 18 A. L. A ge at p. 733: 2 

U. P. L. R. (A) 177, 21 Or. L. J. 6 

"8 55 Ind. Cas.§ 679; 21 Or. L. J, Sis, 


Order set aside. 
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MADRAS HIGH COURT. 
CRIMINAL APPÈAL No, 435 oF 1924, 
December 11, 1924. 

Present :—Mr. Justice Srinivasa Iyenger. 

RAMASWAMI alias DURATYYA 
. SEMBIMUTHARASU AND oTHERS— 
i APPELLANTS 
VETSUS p 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1880), ss. 100, 141, 147, 
148, 323, 825—Rioting—Unlawful assembly—Common 
object— Sudden attack by numerous party—Injuries 
inflicted on former—Offence—Private defence, right 
-of—Appeals arising out of cross-cases, disposal of. 

For the purpose of establishing the offence of un- 
lawful assembly which is a necessary element in the 
offence of rioting, it must be established that the 
unlawful assembly had a common object by means of 
criminal force or show of criminal force of doing any 
of the various things mentioned in s. 141 of the Penal 
Code, and the common intention of the unlawful 
assembly to use criminal force must be established as 
a fact by legal evidence. [p. 540, col. 2.] 

There was a-dispute between the Pallars and 
Kallars of a village in respect of the right to catch 
fish in an oorani. The Kallars armed and in large 
numbers went to the corani to exercise their right and 
suddenly ran towards and attacked the Pallars, 20 or 
30 in number, who were gathered 200 yards off and 
the latter in the course of the attack inflicted injuries 
on their assailants. They were convicted of offences 
under ss. 147, 148, 323 and 325 of the Penal Code: 

Held, (1) that no common criminal intention hav- 
ing been established with regard to this assembly of 
Pallars, they were not members of ‘any unlawful 
assembly and were not guilty of the offence of rioting; 
[p. 541, col. 1.) : 

(2) that in the course of their defending themselves 
against a sudden and virulent attack by a much 
larger body of Kallars, the Pallars were entitled to 
inflict such injuries as they had inflicted, and that 
consequently, they were not guilty of any offence. 

ibid. 

[ i MEN v. Peelimuthu Thevan 24, M. 124; 1 
Weir. 54, relied on. : 

lt is always desirable that when there are cases and 
cross-cases the appeals arising from such cases should 
be posted before and tried by the same Bench.. 
[p. 540, col. 1. 

Appeal against an order of the Court of 
Session of the West Tanjore Division at 
Tanjore, in Case No. 19 of the Oalendar 


for 1924. i 


Mr. K.S. J ayarama Iyer, for the Appel- 
lants. 

Mr. J.C. Aadm, Public Prosecutor, for 
the Crown. 


JUDGMENT.—It is always desirable 
that when there are cases and cross-cases 
the appeals arising from such cases should 
be posted before and tried by the same 
Bench. However, this appeal having come 
up before me, 1 am bound to deal with it 
on the evidence on the record, and en that 
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where the Pallars were residing. 
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evidence I have no hesitation in holding 
that the appellants -have not been proved - 
to be guilty of the offences for the commis- 
sion of which they have been convicted 
and sentenced. The offences charged were 
rioting, rioting with deadly weapons and 
causing hurt and grievous hurt. The 
dispute -was between the Kallars and Pal- ` 
lars of Shori-Kudipatti. The Kallars 
who were larger in number and consider- 
ably more influential than ‘the Pallars had 
been making arrangement for the purpose 
of catching fish in the oorani with the 
help of certain Muhammadans from Trichi- 
nopoly. The Pallars were objecting to it. 
The evidence that is accepted by the learn- 
ed Sessions Judge really is the evidence of 


the disinterested witnesses, amely, P. Ws. 


Nos. 3,4,5 and 6. Taking their evidence and 
the finding of the Sessions Judge thereon, 
there can be no doubt as to what took place. 
There was an attempt at mediation by the 


‘mediators with the Kallars in the village. 
: The Kallars would not have it and they 


then proceeded in large numbers armed 
to the oorani. The mediators followed 
them. While passing to the orani they 
had necessarily to pass through the place 
After 
arriving at the oorant, the attempt at me- 
diation was again renewed. It was again 
rejected by the Kallars. At that time 
there were about 20 or. 30 Pallars seated 
about-200 or 300 yards away; and the story 
that the learned Sessions Judge accepts is. 
that the Kallars after the mediation fell 
through ran towards the Pallars, surround- 
ed them and attacked them. The Pallars 
naturally in .self-defence inflicted’ injuries 
on several Kallars. On those ‘facts the 
question is whether the conviction of these 
appellants for the offences of rioting, and 
causing hurt of various kinds can be sus- 
tained. For the purpose of establishing 
the offence of unlawful assermbly which is 
a necessary element in the offence of riot- 
ing, it must be established that the unlaw- 
ful assembly had a common object by 
means of criminal force or show of criminal 


‘force of doing any of the various ‘things 


mentioned in s. 141, Indian :Penal Code. 
All that could reasonably be inferred from 
the mere fact of the 20 or 30 Pallars having 
assembled at that distance from the oorant. 
and possibly also from the fact some of 
them “having sticks in their possession: i- 
that their intention was to prevent, if 
possible, the fishing by the Kallars. But 


* 
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that alone would not be sufficient to estab», 
_ Tish that their intention was to accomplish it 
by the use of criminal force. It has been held 
in Queen-Empress v. Peelimuthu Theven (1), 
that the mere fact that a: crowd of 100 
persons including the accused had assembl- 
ed together armed with bill-hooks and 
sticks would not be sufficient to support 
the inférence that their common intention 
was to use criminal force or to commit any 
other offence. In the circumstance of this 
case it is just possible that seeing that the 
Kallars were proceeding towards the oorant 
. armed with weapons, some of the Pallars 
took sticks with them for purposes of self- 
defence in case of any unpremeditated attack 
by the Kallars in the course of any media- 
tion or parley. The common intention of the 
unlawful assembly to use criminal force 
must be established as a fact by legal 
evidence, . There is in this case, apart from 


the fact of this group of 20 or 30 Pallars ` 


assembling, some of them with sticks, 
no evidence which goes to show that 
their common object was to use crimi- 
nal force. . It is also very significant that 
there is no evidence whatever that, after 


the mediation fell through, there was any - 


communication from the leaders of the 
Pallars’ party near the oorani to the Kallars 
seated at adistance. All that happens is a 
sudden attack by the. Kallars. In that 
attack the Pallars were undoubtedly entitl- 
ed to defend themselves in the manner 
and to the extent they did. No common 
criminal intention having been established 
with regard to this assembly of Pallars I 
cannot hold that they were members of 
any unlawful assembly or that they were 
guilty of the offence of rioting, much less, 
of rioting, armed with deadly weapons. 


So far ashurt and grievous hurt caused 
by them are concerned, it is clear that they 
were caused in the course of their defending 
themselves against the sudden and virulent 
attack by a much larger body of Kallars 
from’ the oorani and I cannot possibly hold 
that the Pallars were not entitled to defend 
themselves or, in the course of defending 
` themselves, to inflict such injuries as they 
' did inflict on the attacking Kallars, I must 

also add that the evidence with regard to 
the Pallars having possessed themselves of 
sticks is very meagre and unreliable; and, as 
the learned Vakil for the appellants suggest- 
éd; it is quite possible that, in the course of 


(1) 24 M, 124; 1 Weir. 54, > 
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the attack, some vf the Pallars wrested the 
sticks which some of the Kallarg had in 
their possession and inflicted injuries with 
them. In the result I think the conviction 
of: the accused appellants by the lower 
Court was wrong. Isetit aside and direct 
that they be .acquitted. The bail-bonds 
executed by them will be dicharged. 

V. N. V. Appeal allowed; 

2K: Accused acquitted. 


ee 


LAHORE HIGH COURT, 
- CRIMINAL APPEAL No. 804 or 1924, 
December 8, 1924. 

Present: —Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Martineau. 
AHMAD—Accusep—APPELLANT 

: versus 
EMPEROR— RESPONDENT. 

gee Code (Act XLF of 1860), s. 201, application 
of. é 

Section 201, Penal Code, applies merely to the 
person who screens the principal or actual offender 
and not tothe principal or actual offender himself. 
[p 542, col. 2.] 

Torap Ali v. Queen-Empress, 22 C. 638; 11 Ind. Dec. 
(x. s.) £25, followed. 

Criminal appeal from an order of the 
Sessions Judge, Rawalpindi, dated the 10th 
September 1924. 

Mr. D. R. Sawhney, Public Prosecutor, 
for the Respondent. 

3UDGMENT.—Ahmad appellant. Dadu 
his 16 years’ old son, Musammat Gabo his 
wife, and Musammat Nazar Jan his daughter 
have been convicted by the. Sessions Judge 
of Rawalpindi of the murder of Bahadur 
and have been sentenced for transporta- 
tion for life. They have also been con- 
victel of an offence under s. 201, 
Indian Penal Code, and for that offence 
they have been sentenced separately to 
seven years’ rigorous imprisonment; the 
sentences to run concurrently. They have 
filed separate appeals through the Superin- 
tendent of Jail. The facts, which are given 


.fully in the judgment of the learned Sess- 


sions Judge, are very clear and in brief they 
are that Musammat Nazar Jan was the 
wife of Bahadur, but did not as a rule live 
with him. Her father wanted Bahadur to 
divorce her and to-marry her to Muhammad 
Shah, who is said to have joined the other 
offenders in committing the murder and to 
have been absconding at the time of the 
trial. On the 5th April last Dadu went to 
Rawalpindi and told Bahadur that Nazar 
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Jan was dying of plague at Saidpur, a 
village some five miles distant, and if he 
wished to see her alive he should come at 
once. 

Bahadur and Jamal Din witness went 
forth to Saidpur, and Bahadur there found 
that his wife was not ill at all. He demand- 
ed the return of the ornaments which he 
had given to his wife and also told Ahmad 
that his wife was tobe sent back with 
him, but Ahmad refused to give up either 
the ornaments or the woman. Bahadur was 
never seen alive after the night of 5th April 
and on the llth April his dead body was 
found buried in the house of Ahmad upon 
a clue being given by Dadu. Subsequently 
Ahmad pointed out a cave on a hill-side 
from which certain clothes indentified as 

. those of Bahadur were found. 

We agree fully with the learned Sessions 

Judge that Bahadur was murdered in the 


house of Ahmad, in which allthe four appel- ` 


lants were living atthe time. From these 
facts the learned Sessions Judge has con- 
cluded that all the four appellants must have 
joined in the murder and must also have 
cut up and buried the body after the mur- 
der. It must be remembered that Muham- 
mad Shah absconder is also alleged to have 
taken part in the murder. Under the cir- 
. cumstances we do not think that it can be 
held with any certainty that the two women 
and the boy Dadu must necessarily have 
- joined in the conspiracy to commit the 
murder. Itis quite possible that Dadu was 
ignorant of the object with which Bahadur 
was summoned to Saidpur. Itis also possi- 
ble that when he was summoned Ahmad 
may not have formed the intention of mur- 
dering him, and that he may have been 
murdered on the spur of the moment during 
the night between the 5th and 6th April. 
If Muhammad Shah joined in the murder 
it is quite possible that he and Ahmad com. 
mitted the offence without the other appel- 
-lants having taken any part in it or even- 
without their having abetted it. 


With reference to offence unders, 20], . 


Indian Penal Code, the same difficulty 
arises. The body may very well have been 
dismembered and buried by Ahmad and 
some other person without any assistance 
from Dadu and the two women. We, there- 
fore, do not think it safe to convict these 
_persons of any offence. 
The words of s. 201, Indian Penal Code, 
lead us to the conclusion that it was meant 
-for persons other than the principal ofend- 
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ers, and? this was the view taken in the’ 
case reported as Torap Ali v. Queen Emperor 
(1) where it was held that this section 
applies merely to the person who screens 
the principal or actual offenderand not to 
the principal or actual offender himself, We, 
therefore, accept the appeals of Dadu, 
Musammat Gabo, and Musammat Nazar Jan 
and setting aside their convictions and 
sentences acquit them and direct- that they 
be released from custody. We also accept 
the appeal of Ahmad so far as toset aside 
the conviction and sentence under s. 201, 
Indian Penal Code. So far as his conviction 
under s. 302, Indian Penal Code, is con- 


cerned we dismiss his appeal. 


R. D. Appeal partly accepted, 
(1) 2260. 638; 11 Ind. Dec. (N s.) 425. 





CALCUTTA HIGH COURT. 
CRIMINAL Revision Cass No. 264 or 1925. 
June9, 1925. 

Present :—Mr. Justice Suhrawardy 
and Mr. Justice Panton. 

ISMAIL SHA—ACCUSED—PETITIONER 

versus ` 

f EMPEROR—OppositE PARIY, ; 

Criminal Procedure Code (Act V of 1898), ss. 842, 
870—Presidency Magistrate—Judgment, contents of— 
Examination of accused, particulars of, record of— 
Reasons for conviction, whether must be recorded. : 

Where ina trial before a Presidency Magistrate the’ 
accused is examined under s. 342 of the Or. P. O., it 
is the duty of the Magistrate to record the substance 
of the examination of the accused and his plea in the 
judgment. Ina case in which such Magistrate inflicta 
imprisonment or fine exceeding Rs. 200-or both, a 
brief statement of the reasons for the conviction must 
also be recorded. Where these particulars are omit- 
ted the judgment is not in conformity with the re- 
quirements of s. 370 of the Or. P. O. and is liable to 
be set aside. |p. 543, col. 1.] : 


Rule. 

Babu Mahim Chandra Roy, for the Peti- 
tioner, < 

Mr. Khondkar,for the Opposite Party. 

JUDGMENT.—This Rule is issued on 
the ground that the Trial Magistrate erred 
in not recording the statement of the accus- 
ed under ss. 342 and 370, Cr. P. O. The 
Magistrate in his explanation submits that. 
he examined the accused under s. 342, 
There is no record of the result of the ex- 
amination but it is noted below the record 
of the evidence of the witnesses for the 
prosecution “examined under s. 342.” There 
were three accused persons placed on 
trial of whom accused No. 3 was acquitted, 
and Nos, land 2 were sentenced to on 


| (911. d. 1988] 


month’s regorous imprisonment each. The’ 


order of the Magistrate is recorded in a 
form which is used in the Calcutta Police 
Court which bears numbered heads. Co- 
lumn No. 7 mentions “the plea of the ac- 
cused and his examination (if any)”. There 
is no entry against this column and in the 
whole of the record we have not ‘been able 
to trace what the plea of the accused really 
was. The judgment of the Magistrate, is 
exceedingly short. He says: “Heard parties: 
Accused No. 3 acquitted. Numbers 1 and 
2 sentenced to a month's rigorous imprison- 
ment each”. The record of the case as 
made by the learned Trying Magistrate is 
not in accordance with the requirements of 
B. 370, Cr. P. ©. In the first place -the plea 
ofthe ‘accused and his examination are not 


„recorded as required by cl. (f) of that 


section. In the second place, according to 
cl. () of the section, in all ‘cases in 
which the Magistrate inflicts imprisonment 
or fine exceeding two hundred rupees or 
both, a brief statement of the reasons for the 
conviction should also be recorded. This 


. also is wanting. The Trial Magistrate.admits 
-in his explanation that the accused was 


examined under s. 342. It was, therefore, 
his duty to record the substance of his ex- 
amination and his plea. We accordingly 


` think that proper procedure has not been 


followed in this case and the case should 
be. re-tried.: 

The result is that this Rule is made 
absolute, and the conviction and sentence 
of the petitioner set aside and iwe direct 
that he be-re-tried according to law. 

The petitioner will remain on the same 
bail until further order of the Magistrate. 

_ M. B, Rule made absolute; 

Z K.. Re-trial ordered. 


:“ BOMBAY HIGH COURT. 
CRIMINAL REFERENCE No. 38 oF 1925. 
August 7, 1925, 
Present:—Mr. Justice Fawcett and 

. Mr. Justice Madgavkar. 
EMPEROR—PROSECUTOR 
versus 
SUBRAO SESHARAO-— Acoussp. 


Criminal Procedure Code (Act V of 1898), s. 85— 
Penal Code (Act XLV of 1860), ss. 64, 69—-Conviction 


.for separate offences—Imprisonment in default of 


payment of fine—Sentences, whether can TUN concur~ 
rently. 

Where an accused person is convicted in respect of 
separate offences and is sentenced to pay a fine, or in 
default, to suffer imprisonment for a certain period 
for each of the offences of which he has been convicted, 


‘ authorise concurrent fines. 
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the sentences in default of payment of fine cannot 
be directed to run concurrently. [p. 543, col, 2.] 

It is not incumbent upon a Magistrate to impose a 
term of imprisonment in default of payment of fine. 
Section 64 of the Penal Code merely says that it is 
competent to the Court to pass such a direction, 
and if the Magistrate wants to avoid giving a second 
term of imprisonment in default of payment of fine, 
he can refrain from making a direction under that 
section. [p. 544, col. 1.] 

Criminal reference made by the District 
Magistrate, Poona. 

Mr. S.S. 'Patkar, Government Pleader, for 
the Crown. 

JUDGMENT .—In this case the accused 
was convicted under s. 380, Indian Penal 
Code, in respect of two separate acts of theft, 
and he was sentenced to suffer rigorous 
imprisonment for one day and to pay a fine of 
Rs. 50, or in default to suffer rigorous im- 
prisonment for three months, for each of 
the two offences. The Magistrate further 
directed that the two sentences should run 
concurrently. 

The question is raised by the Superin- 
tendent of the Jail, in which the accused 
was confined whether the sentences of im- 
prisonment in default of payment of the 
fine could run concurrently. The Jail 
Superintendent on the authority ofs, 64, 
Indian Penal Code, and a Government Re- 
solution, No. 5851, datea October 26, 1888, 
Judicial Department, was of opinion that 
they could notrun concurrently. The Dis- 
trict Magistrate has referred the question 
tous. The only judicial authority on the 
point that has been brought to our notice 
is the case of Imperator v, Akidullah (1), 
where it was held that s. 35, Cr. P. ©., did 
not permit the passing of concurrent sen- 
tences of imprisonment in default of fines 
imposed for two or more offences. It was 
remarked inthe course of the judgment 
(page 264*}:—‘In case of part-payment of 
the tine it would be,difficult to estimate what 
portion of which term of imprisonment 
should terminate under s. 69, Indian Penal 
Code.” Weagree with this ruling. Section 
35, sub-s. (1), only authorises concurrent 
punishments i in the case of imprisonment or 
transportation. It does not for instance 
And a Magis- 
trate, if he wants to make the fine fora 
second or further effence extremely light, in 


. consideration of the fine already imposed 


for another offence, can easily make it 
nominal. Thenif a Magistrate imposes a 


HU 15 Ind. Cas. 808; 5 S. L. R. 263; 13 Cr. L 
6. 
*Page of 58. L, R.—[Hd.] 
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sentence of imprisonment in default of pay- 
ment of fine under s. 64, Indian Penal Code, 
the provisions of that section require that 
that term of imprisonment “shall be in ex- 
cess of any other imprisonment to which he 
may have been sentenced.” 

This implies that it cannot be made to run 
concurrently with another term of imprison- 
ment. Then, as pointed out in the Sind 
ruling, a difficulty will arise in regard to 
the apportionment of a part-payment of fine 
against the term of imprisonment in default 
under s. 69, Indian Penal Code. Moreover, 
it is not incumbent upon a Magistrate to 
impose a term of imprisonment in default. 
Section 64merely says that: “it shall be com- 
petent to the Court” to pass such a direction, 
and if the Magistrate wants to avoid giving a 
second term of imprisonment in default, he 
can refrain from making a direction under 
that section. Therefore,we agree with the 

‘view put forward by the District Magistrate 
and supported by the learned Government 
Pleader. , a. 

We accordingly quash the direction of 
the Magistrate under s 35, Or. P. C., that the 
sentences should run concurrently, except 
so faras it covers the one day’s rigorous 
imprisonment imposed for each of the two 
offences. 


Z. K. Direction quashed. 
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LAHORE HIGH COURT. 
+ CRIMINAL Revision No. 643 or 1924. 
' July 5, 1924. 
Present:—Mr. Justice Campbell, 
ALIA-—ACOUSED—PETITIONER 
versus 
EMPEROR— RESPONDENT. 
Evidence Act (I of 1872), s. 114, illus. (l)—Penal 
Code (Act XLV of 1860), s.412—Possession of stolen 
property——Presumption—Defence, falsity of. 
Possession of stolen goods several months after the 
theft and at a place several miles away from the 
scene of theft, does not raise any presumption that 
the person in possession is: either the thief or a 


reesiver of stolen property. 
In such a case there is no onus on the accused to 


cplai t the property and the prosecution 
Se per Be ene the defence to be false. 

. Revision of an order of the Additional 
Sessions Judge, Lahore, dated the 12th 
January 1924. ` x 

Pir Taj-ud-Din, for the Petitioner. 

Mr. Ahmad Hasan, for Government Advoc- 
ate, for the Respondent. | ina 

JUDGMENT.—This judgmentwill dis- 
pose of Criminal Revisions Nos. 643 and 
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644 of 1924. The petitioner has been con- 
victed of two offences under s. 412, Indian 


. Penal Code, and the findings of the learned 


Sessions Judge are as follows :— 

On the night of the 26th April 1922 a 
number of currency notes were stolen from 
the house of Nawab Sadullah Khan at 
Lahore. Oneof these notes was sold in 
the Karnal District by Alia petitioner to 
one Sardha Ram in the following August 
and three inthe ensuing month of Septem- 
ber. The learned Sessions Judge has held 
that possession by Alia of the notes having 
been proved it was for him to explain where 
he got them.and that since Alia was in pos- 
session of the notes a few months after the 
theft the legal presumption is that he is. 
either the thief or a receiver of stolen pro- 
perty. 

I cannot agree with this proposition. All 
that the learned Counsel, who represents 
the Crown, can say in support ofthe con- . 
viction is to referto the first Illustration 
under s. 114, Indian .Evidence Act. This 
Llustration deals with the case of a manin 
possession of stolen goods soon after the | 
theft. The petitioner is not proved to have 
been in possession of these notes soon after 
they were stolen. He was also in posses- . 
sion of them many miles from Lahore where 
they were stolen and no connection between ` 
the petitioner and Lahore or any person 
likely to have stolen the notes at Lahore 
has been proved. I suspect that the learned 
Sessions Judge has been influenced by the 
factthat the petitioner is amember of a 
criminal tribe which fact in this particular 
connection is irrelevant. . 

According to the prosecution evidence 
the transfer of the notes bythe petitioner 
to Sardha Ram was done perfectly openly 
and the learned Sessions Judge appears to 
have accepted statements that the petitioner 
js awell-to-do man. It is true that his 
defence has been throughout that he was 
never in possession of the notes but the 
prosecution was not entitled’ to succeed 
merely by proving this defence to be false. 
In short no presumption was justified from 


“the fact of possession that the petitioner 


knew or had reason to believe the notes to 
be stolen and admittedly there is no evidence 
direct or indirect of any such guilty know- 
ledge. 

_ The convictions must, therefore, be set 
aside. I accept both petitions and acquit 
the petitioner who will be released from Jail, 

Re L Petitions accepted, 
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MADRAS HIGH COURT. 
Civin Rsvisron Perrrions Nos, 961 
AND 962 oF 1923. 

February 27, 1925. 

Present: —Mr. Justice Wallace. 
GOKARAKONDA VENKATA- 
SUBBIAH—Derenvant No. 1—PETITIONER 


versus 
DELIPARTHI LAKSHMINARASIMHAM 
AND AaNOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, rr. 
6, 7—Order declaring defendant ex parte, whether 
bar to appearance in subsequent proceedings. 

An ex parte order under r.6 of O. IX of the C. P. 
C only covers the period during which the party is 
actually absent and does not act as a bar to his subse- 
quent appearance. He is not, therefore, prevented from 
appearing later and proceeding with the case at the 
stage at which it then is. [p. 545, col. 2; p. 546, col. 1.] 

Rule 7 of O. IX of the O. P. C. applies to a party 
who wishes to be relegated back to the position which 
he would have been in, if he had appeared ata 
previous hearing at which he was absent, and who 
wishes the proceedings, taken in his absence, to be 
taken over again in his presence, so that he may 
_ regain the opportunities of cross-examination, ete., 
which he has lost by his absence. The words “ex 
parte” inthe rule apply only to the hearing on the 
particular day when that hearing and adjournment 
ex parte is made. There is no ground for extend- 
ing its operation to all subsequent hearings of the 
suit, |p. 546, col. 1.] 

Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, 
praying the High Court to revise the 
ordersof the Court of the Additional Sabor- 
dinate Judge, Kistnaat Masulipatam, dated 
the 13th October 1922, in I. A. No. 136 of 
1923, in O. S. No. 11 of 1923 and I. A. No. 
135 of 1923, in O. S. No. 32 of 1923 respec- 
tively. ue ; 

Mr. M. Putanjali Sastri, for the Peti- 
tioner. | 

Messrs. V. Krishna Mohan, Ch. Raghava 
Rao and P. Bapiraju, for the Respondents, 


JUDGMENT .—These two civil revision 
‘petitions are presented against the orders 
of the lower Court declining to set aside 
the ex parte order passed against the peti- 
tioner. The petitioner was the lst defend- 
ant in two suits, O. S. No. 11 of 1923 and 
O. S. No.°32 of 1923. He had appeared in 
the suits and put in written statements. 
On one of the hearing days, namely, 27th 
September 1923, he was absent and the 
Court “declared him ex parte.” The evi- 
dence for the plaintiff was adduced on that 
date and the hearing was adjourned to 
13th October 1923. On that day the Ist 
defendant appeared and put in a petition 
under O. IK, r. 7, praying that the ex parte 
order against him may be set aside, The 
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lower Court dismissed that petition, and the 
present civil revision petitions are filed 
against thatorder, The decree in the case 
has not yet been passed as further trial has 
been stayed by this Court; so that no 
question of setting aside an ex parte decree 
has yet arisen. 

The plea put forward by the ist defend- 
ant for his absence was sickness and want 
of money. His allegations were challenged 
by the plaintiffs in the suits and the lower 
Court refused to believe these allegations 
and found that the ist defendant had 
not: shown sufficient cause for his ab- 
sence tojustify its setting aside the order 
under O. IX, r. 7. The lower Court was 
entitled to come to that conclusion; and 
there is no lack of jurisdiction or irregular 
exercise of jurisdiction in its order. On 
the face of the record, I find there is no 
reason for interference in revision. 

The petitioner, however, has stated that 
the Subordinate Judge’s view is that he, 
having been once declared ex parte in the 
suits, is debarred from subsequently appear- 
ing, even if he was prepared to resume the 
case from the stage it had reached and not 
ask that the proceedings which went on in 
his absence be cancelled, i e., it is suggest- 
ed that the Subordinate Judge’s view is 
that the ex parte order passed by him on 
z7th September 1923 prevents the Ist de- 
fendant from appearing at all again in the 
suits until.and unless that order is set aside 
and that ex parte decrees must follow if 
the plaintiffs have made out any case at all. 
The respondents to these petitions do not 
challenge, but uphold this view. The peti- 
tioner before me states that all he now 
wants is to be allowed to put forward his 
evidence, the suits having merely reached 
the point at which the plaintiffs’ evidence 
has been closed. Is he debarred from 
doing that oris he not? I have had this 
point argued before mein order to decide 
for the guidance of the lower Court whether 
the ex parte order does or does not now bar 
the petitioner from resuming appearance in 
the suits at the stage at which they now 
are. The point isa novel one and there is 
an absence of authorityonit. But my view 
is that the petitioner is not so debarred, in 
other words, that the ex parte order only 
covers the period during which the party 
was actually absent and does not actasa 
par to his subsequent appearance. Re- 
spondents contend that this view is opposed 
to O. IX, r. 7 ; but I do not think so, ' 
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One cardinal principle to be observed in 
trials by a Court obviously is that a party 
has a right to appear and plead his cause 
on all occasions when that cause comes on 
for hearing. It follows that a party should 
not be deprived of that right, and in fact 
the Court has no option to refuse that 
‘right, unless the C. P:. C., deprives him of 
it. %Isthere any, rule of procedure then 
which gives power to a Court to say to a 
party when he appears to plead his case 
that it cannot hear him because at the 
previous hearing he was absent? I do not 
so read O. IX, r. 7. That applies to'a party 
who wishes to be relegated back to the 
position which he would have been in, if 
he had appeared ata previous hearing at 
which he was absent, and who wishes the 
proceedings, taken in his absence to be 
taken over again in his presence, so that he 
may regain the opportunities of cross- 
examination, ete., which he has lost by 
his absence After all ex parte only 
means that the party has not been heard 
because lie was absent and the adjournment 
of the hearing. Ex parte in the words of 
r. 7 applies only to the hearing on the 
particular day when that hearing and ad- 
journment ex parte was made. I do 
not see any ground for extending its 
‘operation to all subsequent hearings of the 
“suit, 

“The mere physical appearance of a party 
or his Pleader has no special effect on the 
procedure in the suit. For example, a 
‘party who has no special interest in a 
particular part of the case being heard and 
does not intend to take any part in that 
. part of the trial may surely absent himself 
onthe days when that part of the trial is 
being heard without incurring as a penalty 
his total exclusion from the case. He no 


doubt forfeits any opportunities he would : 


otherwise have had of taking part in those 
“days proceedings, but I cannot see how he 
would forfeit anything more, or that he 
could by any rule of procedure be pre- 
vented from appearing in future when the 
part of the suit in which he is interested 
comes on for hearing. Mere absence on 
certain days does not make him ex parte 
for the rest of the trial but only ex parte 
for those hearings at which he was absent. 


He is not prevented from appearing later . 


and proceeding with the ease at the stage 
at which. it then is. His right to come on 
at that stage would, of course, depend on 
the stage at which the trial then stood. 
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In the present case if the plaintiff had 
closed his case and the petitioner had been 
called upon to produce his case and he was 
absent and, therefore, made ex parte as 
regards the presentation of his case, I take 
it that he would not be allowed to come 
on later unless he got the ex parte’ 
order set aside under O. IX, r. 87. But 
if the plaiutiff had closed his case and 
the petitioner had not been called upon to’ 
produce his case, there could be no ex parte 
order against him with reference to his 
presentation of his case, which had to be 
set aside. Therefore, he could appear and?’ 
go on with his case on the adjourned date: 
irom the stage at which it stood. 

“There is a paucity of authority on the 
point. The learned Vakil for the petitioner 
has drawn my attention to two rulings of 
the Allahbad High Court: Mannu v. Tulshi . 
(1) and Bhagwat Prasad Tewari v. Muham- 
mad Shibli (2). They support the view I 
have taken. A case reported as Satyendra 
Nath v. Narendra Nath (3), though slightly . 
different on the facts, was decided on the 
same principle. With these remarks, I 
dismiss these petitions with costs, one set to; 
each plaintiff. 

V. N. V. Petitions dismissed. 

Oe Ind. Cas. 958; 20 A. L. J. 39; (1922) A. I. R. 


A) 33. 
(2) 66 Ind. Cas. 892; 20 A. L. J. 270; (1922) A. I. RL. 
(A.) 110. 3 ag 

(3) 81 Ind. Cas. 867; 39 O. D. J. 279; (1924) A. 1: 
R. (C.) 806. ; REA 


MADRAS HIGH COURT, 
SECOND CIVIL Appran No. 1450 or 1922. 
February 2, 1925, | 
Present:—Mr. Justice Venkatasubba Rao, | 
PALANI GOUNDAN AND oruErs-— ` 
- APPELLANTS ` 


VETSUS 
SUPPIA GOUNDAN AND orupes— 
DEFENDANTS Nos. 1 AND 2 AND PLAINTIFRS 
Nos. 1 To 4 AND 6 To 8—ResponpeEnrs. 
Res judicata—Hindu Law—Widow—Reversioner,’ 
declaratory suit by, to set aside alienation by widow 
—Dismissal on finding against plaintiff's reversionary 
title--Suit for possession on widow's death whether 
barred—Mutuality. i 
Where a suit brought by a person alleging himself 
to be the „nearest reversioner to the estate of a 
deceased Hindu for a declaration that an aliena- 
tion by the widow of. the deceased is not valid 
beyond her lifetime is dismissed on the ground 
that the plaintiff 18 not a reversioner at all, the 
decision operates as res judicata in a subsequent 
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suit brought after the death of the widow for pos- 
session of the properties by a successor-in-interest 
of the alleged presumptive reversioner. [p. 548, col. 1.) 

The fact that in dismissing an application in the 
first suit by the plaintiff to withdraw it with liberty 
to file a fresh suit, the Court made an observation 
that the order refusing permission would not affect 
plaintiff's right to bring a suit for possession after 
the widow's death, is immaterial where the Court 
actually proceeded to hear the case and dismissed the 
suit on its merits. [p. 550, col. 1.] 

[Case-law considered.] 

One test of res judicata is mutuality. A party will 
not be concluded against his contention bya former 
judgment unless he could have used it as a protec- 
tion, had the judgment been the other way. [p, 548, 
col. 2; p. 549, col. 1.] s 


Second appeal against a decree of the 
Court of the Subordinate Judge, Coimba- 
tore, in A. 8. No. 1 of 1921, preferred 
against that of the Court of the District 
Munsif, Tiruppur, in O. S. No. 267 of 1918. 

Mr. T. V. Ramanatha Fyer, for the Appel- 
lants. 
` Messrs. A. Venkataraliah and L. Ven- 
kata Narasiah, for the Respondents. 


JUDGMENT. —The question to: be 
decided in this appeal is, has the subject- 
matter of the action become res judicata? 
The plaintiffs derive their title from one 
Muthu Goundan, and the defendants from 
Palani Ammal, the widow of the last male- 
holder. Muthu filed as the presumptive 
reversioner of the estate of one Raya 
Goundan, O. S. No. 83 of 1908 for a declara- 
tion that a mortgage executed by Palani in 
favour of the 2nd defendant in that suit 
was not binding upon the reversicnary 
- heirs. Palani, who was the Ist defendant 
as also the mortgagee-defendant, denied the 
relationship set up by the plaintiff. The 
first issue framed in the case raised’ the 
question whether Muthu was related in 
- the manner alleged in the plaint and was 
the reversioner as cluimed. After a witness 
was examined, Muthu, discovering that the 
pedigree on which he relied was wrong, 
applied to be allowed to withdraw the suit 
with permission to file a fresh suit. The 
Court refused the permission and the 
plaintiff having declined to withdraw the 
suit without such permission, the Court 
disposed of the case on the merits. The 
issue relating to Muthu being the reversion- 
ary heir was found against him and the suit 
was dismissed. Muthu then filed an appeal 
which was also dismissed. In the present 
suit Muthu alleges that he has become the 
actual reversioner in whom the estate has 
vested and possession is claimed on that 
footing. The matter really decided becomes 
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apparent from the following passage of the 
judgment of the District Munsif in O. S. 
No. 83 of 1908:— : | 
“In the affidavit now filed by the plaint- 
iffs in support of their petition for with- 
drawal of the suit with permission to sue 
again, they admit that the pedigree given 
by them along with the plaint is not cor- 
rect. Exhibit I, the registration copy of 
sale-deed executed by first plaintiff's father, 
shows that the lst plaintiff's grandfather 
was not Perumal Goundan as given in the 
plaintiffs’ pedigree but his name was 
Chinna Thirumalai Goundan. From Ex, 
IÏ the division release deed between plaint- 
iffs Nos. 2 to 4 attested by the Ist plaintiff, 
it is also clear that lst plaintiff, is not 
related to the other plaintiffs as he claims 
to be in the pedigree. The burden of prov- 
ing the relationship to Ist defendant's 
husband and thus their reversionary right 
to his estate lies heavily on the plaintiffs 
and, they have failed to discharge it. I find 


-the first issue against the plaintiffs and, on 


that finding alone, dismiss the suit”. 

The Subordinate Judge, in appeal from 
the decision of the District Munsif, thus 
deals with the question:— 

“Upon the evidence on the record the 
lower Court has found that plaintiffs have 
failed to prove their reversionary right and 
I concur in its finding. The appeal is dis- 
missed with costs”. 

The point, therefore, to be decided is, 
whether the question of the reversionary. 
right of Muthu has become ves judicata, 
This issue has beeu decided in favour of the 
plaintiff by the lower Courts and the third 
defendant appeals. 

It is now settled law that a suit bya 
reversioner during the lifetime of the widow 
is a representative one and enures for the 


- benefit of all the reversioners and is equally 


operative to the detriment of all. See 
Venkatanarayana Pillay v. Subbammal (1) 
and Challagundla Varamma v. Madala 
Gopaladasayya (2). The last ease cited 
illustrates very forcibly this rule and gives 
full effect to the principle. The presump- 
tive reyersioner at the date of the aliena- 
tion by failing to bring a suit within the 12 
years allowed became barred under Art. 125 


(1) 29 Ind. Cas. 296; 38 M. 406; 17 M. L. T. 435; 28 
ML. J. 535; 17 Bom. L. R. 468; 19 0. W.N. Gti; 2 
L W. 596: (1915) M. W. N. 555; 21 O. L. J. 515; 42 
I. A. 125 (P. C. 

(2) 46 Ind. Cas. 202; 41 M. 659; 35 M. L. J. 57; 24 
U L. T. 115; 8 L. W. 62; (1918) AL W. N. 461 (F. B) 
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and his omission was held to preclude all - 


reversioners including even subsequently 
born: reversioners from questioning the 
alienation during the widow's lifetime, 
although, be it noted, that subsequently 
born revérsioners became on their birth 
nearer presumptive reversioners than the 
person whose omission led to this result. 

_ There can thus beno doubt thafa judg- 
ment obtained by the presumptive- rever- 
sioner that an alienation is good is binding 
during the lifetime of the widow on the 
whole body of reversioners; and conversely 
à decision obtained by the presumptive 
reversioner against the widow that an 
alienation is not binding, is res judicata 


and cannot be questioned by the widow. 


during her lifetime in any subsequent suit 
brought by any other reversioner. 

_ The question then arises, does the death 
of the widow make any difference? In 
Kesho Prasad Singh, v. Sheo Pargash Ojha 
(8) the facts are, that the then presumptive 
reversioner filed a suit during the widow's 
lifetime and obtained a declaration that an 
alienation was not binding on the widow’s 
death. Shethen died and succession opened 
to the plaintiff who was the actual rever- 
gionary heir and in his suit he was held 
entitled to take advantage of the previous 
decision and to rely upon it as res judicata, 


Pogula Hussain Reddy v. .Yasaggari Ven} 
kata Reddy (4) decided by Wallace’ and 
Jackson, JJ., is the converse of Kesho 
Prasad Singh v. Sheo Pargash Ojha (3). 

The. previous suit in the lifetime of the 
widow by the presumptive reversioner was 


dismissed on the ground that the alienation’ 
The second. 
suit by the actual reversioner after the 


Was: fora justifiable purpose. 


Widow's ` ‘death’ was held barred on the 
ground: of res judicata. 


In the suit against the widow by the pre- 
guimptive reversioners, their right was 
found against on the ground that the last 
male-holder had left a Will. This judgment, 


I held, operated as res judicata precluding” 
the actual reversioner from re-agitating the. 


question after the death of the widow, 


Lakshmi Kantaiyammi v. Inuganti Raja- 


247710 O. & A.L 40 ©. L. J. 461; 
2 J. 824; 46 A. 831; 38 A. E. J. ies 27 Bom. 


"99 GW. N. 606 (P. O. 
ee Ind: 
N W.N, 730; (1925) ATR, (M) 86, 
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To the same effect. 
is.my own judgment in S, A. No, 923 of 1921, 


“83 Ind. Cas. 962; 51 1 ern (1924) A. L R.. 
J) 2 


"130, 21 L. W. 205; I O. W. N. 610; L R. 6 AS 
1; A 
Mar 140; 47 ML, J. 545; 20 L. W, 552; 
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‘gopal Rau (5) has also a very direct bearing 
on the issue to be decided. S filed a suit 
claiming as reversionary heir entitled to 
inherit after the death of the defendant, 
the mother of the. last male owner. She 
‘defended that suit on the ground that 
the properties were her stridhanam and 
that her daughter and -daughters son were 
entitled to succeed to them after her. 
S died during the pendency of the suit 
anc R, who alleged to be his adopted son, 
was substitutedfor him. Thesaid daughter 
and the daughter’s son were also made par- 
ties to the suit. Adecree was passed der 
claring that certain alienations made by the 
mother were invalid against the reversion- 
ary heir. The mother having died after 
decree, R brought as the nearest reversioner, 
a second suit against the daughter and 
the mother for possession of the property. 
The point to be decided was, whether the 
matter of the reversionary ‘right became 
res judicata, Collins, C.J., and Parker, J., 
held that. the contention of res judicata 
was well-founded. They observed:— 

“As the issue was tried by a Court of 
competent jurisdiction ‘between the same. 
parties litigating under the same title, we 
can ses no reason why the question be- 
tween them should not be res judicata 
under s. 13? See bottom of page 346*”. 

The Privy Council observing at page350*, 
that the question whether R was the 
nearest reversioner was distinctly raised 
in the earlier suit, confirmed . the decree of ` 
the High Court and held that the previous: 
decision was conclusive between the par- 
ties’ in the second suit. This ruling would 
be a direct authority but for the. fact 
that in the present case.reversioner did ` 
not succeed in the first suit but. lost it, 
But does this fact make any difference? 
Hukum Chand points out that the test of 
res judicata is mutuality. He cites the: 
observations of Petheram, © J. in Suren- 
dernath Pal Chowdhry v. Broja Nath Pal 
Chowdhry (6) and Muthusamy Iyer, J., in 
Gnanambal v. Parvathi (T) to the effect 
that estoppel is mutual, that. á particular: 
judgment if. obligatory upon either is 
binding upon both. He says that a party: 
will not be concluded against his conten- 
tion by a former judgment unless he 


could have used. it as a protection,. ee 
(5) 21 M. 344; 25 I. A. 102; 2 ©. W. N. 33%; 7 Bar.: 
P.G. J. 325; 7 Ind. Dec. (x. s.).599 (P. C) : 
_ (6) 13C. 359; 6 Ind. Dec (e s.) 735. 
(7) 15 M. 477; 5 Ind.: Dec. (N. 8.) 684. > ee 
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the judgment been the other way; The result 
therefore is that the Privy Council having 
held in Sriraja Rao Lakshmikanthiammi v. 
Srirajah Inuganti Rajagopala Rao (5) that 
a decision favourable tothe reversioner 
‘could be used against the widow, the 
converse of the propositionis eqully true 
that the widow who obtained a judgment 
in her favour could use it as_ a protection 
against the reversioner. As Mr, Justice 
Mahmood in Jamaitunnissa v. Lutfunnissa 
(8) says :—~ 

“A finding which conclusively binds one 
party must necessarily bind the opposite 
party also, and that but for this reciprocity, 
the rule of res judicata, far from attaining 
its object of putting an end. to litigation, 
wouldonly achieve the contrary result of 
increasing litigation”. (See Hukum Chand's 


Res Judicata, 1894 Edition p. 24. See also. 


Liliabati Misrain v. Bishen Chobey (9). 

In Nawab v. Punjaba (10) it was held, 
that in similar circumstances a second 
suit by a reversioner after the death of the 
widow was barred as res judicata. 

Fateh Singh v. Jagannath Baksh Singh (11) 
a decision of the Judicial Committee, is 
almost conclusive against the respondent. 
Certain reversioners instituted a suit for 
` cancellation as void ofa deed of gift exe- 
cuted by the widow of the last male-hol- 
der. Besides the widow and the alienee 
there were others who were impleaded as 
defendants, one of whom was Ganga 
Baksh, The plaintiffs admitted that they 
were remoter in relationship to the common 
-ansestor than Ganga Baksh who being 
the nearest reversioner would ordinarily 
be the person entitled to question the 
alienation. The plaintiffs, however, based 
their right to sue upon Ganga Baksh’s in- 
difference to his rights and collusion with 
the widow and the alienee. During the 
pendency of the suit the widow died and 
the plaintiffs applied for permission to 
amend the plaint by adding a prayer for 
possession and by adding a new ground 
of claim, namely, 
custom alleged, the nearer as well as the 
remoter heirs both inherit the property 
according to the shares of their fathers 
(8) 7 A. 606 at p.619; A. W. N. (1885) 89; + Ind. 
Dec. (x. 8.) 657. 
- (9) 6 C. L. J. 621 at p. 627 
(10) 59 Ind. Cas. 946; 4 L. L. J. £42. : 
(11) 91 Ind. Cas, 28); 48 M. L. J. 64; (1925) A 
(P. 0.35; 2 O, W, N. 25; 12 O. L. J. 117; L. R 
(P. O) 50; 27 O. C. 334; 27 Bom. L, R. 725; 2 
a 6} 47 A, 138; 23 A. L. J, 739; 22 L. 
AP. 0). 
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per stirpes. The application for amend- 
ment was disallowed on the ground that 
it was material to allege the family 
custom in the suit even as originally 
laid and that the plaintiffs not having 
then alleged it ought not to be permitted 
to introduce this ground at a later stage. 
Therenpon the suit itself was disposed 
of and the material portion of the judg- 
ment isas follows:— 

“I, therefore, order that the plaintiffs 
being one degree remoter to the last 
male-holder than defendant No. 3, they 
have no cause of action. The suit must 
be, therefore, dismissed.” 

Some of the reversioners who instituted this 
suit instituted a second suit (the widow hav- 
ing as stated above died} against the alienee 
and the representatives of Ganga Baksh 
for possession of the property. One of the 
defences raised was that the subject-mat- 
ter of the action was rcs judicata. The 
Courts in India held that the question 
became res judicata and the Judicial Com- 
mittee upheld this view. 

Asan authority on the question involved 
in the present case, this decision is extreme- 
ly valuable for the following reasons :— 

(1) The plaintiffs who brought the second 
action were identical with some of the 
plaintiffs who instituted the first suit. In 
this respect there is substantial agreement 
between the facts of this case and the one 
decided by the Judicial Committee. 

(2) The first suit was instituted during 
the lifetime of the widow, the second after 
her death. Inthe present case also, these 
facts exist. 

(3) If the plaintiffs, at the time of the first 
suit, had beenthe presumptive reversioners, 
they would have become, on the facts, upon 
the death of the widow, actual reversioners. 
In this respect also, there is no difference 
between the two cases. 

Let us now see what their Lordships did: 
They construed the judgment in the earlier 
suit as amounting to a negation of the 
plaintiffs’ reversionary rights. In the second 
suit, they held thatthe questions could not 
be again raised. I may reproduce their own 
words:— 

“They (the plaintiffs) claimed as next heirs 
and their.claim was dismissed. They cannot 
fight it over again”. 

Their Lordships felt no difficulty by rea- 
son of the fact that the first suit was for dec- 
laration and the second suit was for posses- 
sion. Nor did they refuse to apply the prin- 
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tiple of ves judicata on the ground that 
whereas the earlier suit was directed against, 
the widow, the later one was filed after her 
death. Whatis even more significant is, 
that notwithstanding these facts, they gave 
full effect to the doctrine of res judicata 
holding, as they did, that the case fell with- 
in Explanation IV of s. 11, ©. P. O., which 
runs thus:— 

“ Any. matter which might and ought to 
have been made ground of defence or 
attack in such former suit shall be deemed 
to have been a matter directly and substan- 
tially in issue in such suit.” 

The plaintiffs in the previous suit ought 
to have alleged the family custom and not 
having alleged it, they were precluded 
from relying on that ground in the second 
action, 

The respondent supports his contention 
that the matter has not become res judicata, 
by relying upon the following passage in 
the order of the District Munsif in the 
previous suit, the order referred to by me, 
by which permission to withdraw from the 
suit with liberty to file a fresh suit, was 
refused : i 

“After all this suit is only for a declara- 
tion and thére is no hardship for the 
plaintiffs, if no permission to bring a 
fresh suit for declaration is granted, for 
` they could after the widow’s death bring 
a suit for possession, contesting also the 
present alienations”. 

I fail to see how these observations of 
the Munsif can prevent’ the rule of res 
judicata from applying In Fateh Singh v. 
Jagannath Baksh Singh (11), already referr- 
ed to, a similar contention was put forward 
by reason of the words “I leave them to 
the liberty of filing a fresh suit for posses- 
sion” occurring in the previous judgment. 
But that contention was overruled by the 
Judicial Committee. The respondent also 
relies upon Pandillapalai Singha Reddi v. 
Yeddula Subba Reddi (12), Thesecond suit 
for possession was held not barred under 
O. XXIII, r. 1, by reason of the ‘first suit 
for declaration being withdrawn without 
liberty. This is clearly not an authority in 
favour of the respondent. Order XXIII,r. 1, 
el, 3, says:— : 


“Where the plaintiff withdraws froma suit 
.... without the permission referred to in sub- 
r. (2) he shall be...precluded from in- 


Nard 


| (12) 35 Ind. Cas. 185; 39 M. 987; 31 M. L. J. 48; 20 
ML T. 62; (1916) 2. W NGEL WL 
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stituting any fresh suit in respect of such 
subject-matter or such part of the claim”. ` 
. The case referred to decided that the suit 
for possession cannot be considered as 
having been brought in respect of the same 
subject-matter as the earlier suit for declar- | 
ation. Inthe present case this section is 
utterly inapplicable for the very simple 
reason that the plaintiff has not withdrawn 
from the suit without permission. It was 
open to the plaintiff to have adopted this 
course. But: the case was allowed to be 
tried and judgment was delivered in due 
course, 

I am clearly of the opinion that the sub- 
ject-matter of,the action has become res 
judicata and that the plaintiff's suit, there- 
fore, fails. The second appeal is according- 
ly allowed and the suit is dismissed with 
costs throughout. 

I must add that the appellant’s Vakil 
intimated tome that he is ina position to 
show that the judgment of the lower Appel- 
late Court cannot .be sustained even in 
second appedl on the merits. As I have 
come to the conclusion that the plaintiff 
must fail on the ground of res judicata, I 
have not heard arguments on the other ques- , 
tions. ' 


oNV. 


Z. K. Appeal allowed. 


RANGOON HIGH COURT. 
FULL BENCH. 
CıvıL REFERENCE No. 12 or 1925. 
September 29, 1925, 4 
Present:—Sir John Guy Rutledge, Kr., 
Chief Justice, Mr. Justice Heald and 
Mr. Justice Chari. s 
- Tos MUNICIPAL CORPORATION 
oF RANGOON—-APrELLANT 
VETSUS 
M. A. SHAKUR— RESPONDENT, 

Rangoon Municipal Act (VI of 1922), ss. 14, 199— 
Civil Procedure Code (Act V of 1908), s. 115—Govern- 
ment of India Act, 1915, (6 & 6 Geo. V, c. 61), s. 107—- 
Chief Judge, Rangoon Small Cause Court—dJurisdic- 
tion under s. 14—Court or persona designata—Revision 
—High Court, power of. . 

When by an Act of the Legislature, a new authority 
is constituted for the purpose of determining ques- 
tions concerning rights which are themselves the 
creations of the Act, and a Judge or Presiding 
Officer of a Court, as distinct from the Court itself js 
directed to perform the functions of the newly created 
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authority, then it must be presumed, unless the con- 
trary is expressly enacted or necessarily implied, that 
the intention of the Legislature was that the Judge or 
Presiding Officer should perform these functions as 
a persona designata and not as a Court. Such a 
presumption is stronger in ths case of a Court like 
the Rangoon Small Cause Court which consists of a 


| plurality of Judges when only one particular Judge is 


invested with the new powers. [p. 556, cols. 1 & 2.) 

[Case-law discussed.] 

The Chief Judge of the Rangoon Small Cause Court 
in performing the functions assigned to him by s. 14 
of the Rangoon Municipal Act acts as a persona 
designata and not as a Court, and. the High Court of 
Judicature at Rangoon has. no power of interference 
in revision with his decisions either under s. 115 of 
the ©. P. C. or under s. 107 of the Government of 
India Act. [p. 556, col. 2.] 

JUDGMENT. 

Doyle, J.—(August 17, 1925) —In Civil 
Revision No, 88 of 1925, I held, following 
the ruling in Mahommed Ebrahim Moolla v. 
Jandass (1) that, although s. 14 of the 
Rangoon Municipal Act declared that the 
decision of the Chief Judge of the Rangoon 
Small Cause Court on matters referred to 
in that section was final, the section did 


‘not oust tbe jurisdiction in revision of the 


High Court. My grounds for following that 
ruling were that the wording of s. 14 of the 
Rangoon Municipal Act was similar to that 


- ofs 18 of the Rangoon Rent Act. My atten- 


tion was not drawn during the hearing of 
that revision case to s. 199 of the City of 
Rangoon Municipal Act which provides that, 
the decision of the Chief Judge ofthe Ran- 
goon Small Cause Court, unless it is other- 
wise expressly provided by the said Act on 
any matters in respect of which he exercises 
his powers of jurisdiction, shall be final. An 
application hasnow been filed for a review 
of myorderon the ground that the omis- 
sion to consider s. 199 constituted, ifnot an 
error of law, apparent on the face of the 
record, at any rate, a sufficient reason by 


‘analogy for a review of the order passed by 


me, 

I have no hesitation in saying that, had 
my attention been drawn to s. 199 of the 
Rangoon Municipal Act instead of deciding 
the case on my own initiative, I should have 
submitted the question, as tothe finality of 
the order of the Chief Judge of the Rangoon 
Small Cause Court, to a Bench of the High 
Court. 

In view ofthe fact that the party who 
applied forreview has no further recourse 
and of the circumstance that my decision, 


_ although not necessarily erroneous, was come 


to without considering a very material sec- 
(1) 70 Ind."Cas. 135; 11 L, BIR 387, 
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tion of the Rangoon Municipal Act, I am 
of opinion that sufficient ground exists for 
a review. 

Section 199 of the Rangoon Municipal 
Act sets forth that notwithstanding any- 
thing contained to the contrary in the Ran- 
goon Small Cause Court Act, 1920, or any 
other enactment, the Chief Judga of the 
Rangoon Small Cause Court shall exercise 
all powers and jurisdiction conferred on and 
vested in the said Judge under the provi- 
sions of this Act, and, unless it is otherwise 
expressly provided by this Act, his decision, 
on any matters in respect of which he exer- 
cises such powers or jurisdiction, shall 
be final. 

It is argued on behalf ofthe applicant 
that this section gives a definition of final- 
ity which expressly excludes recourse to any 
legal remedy unprovided for by the Rangoon 
Municipal Act. This contention would, at 
first sight, appear to be unimpeachable. 
Unfortunately, however, whereas, in the 
Rangoon Rent Act, there is no provision 
for an appeal from the decision of the 
Chief Judge of the Court of Small Cause 
Rangoon thereis provision (unders. 91 of the 
Rangoon Municipal Act, for instance) for 
an appeal in certain circumstances from 
the decision of the Ohief Judge of the Ran- 
goon Small Cause Court. It was, therefore, 
essential that there should be some clause ` 
to qualify the last phrase of s. 199 of the 
Rangoon Municipal Act providing that the 
jurisdiction of the Chief Judge of the Ran-. 
goon Small Cause Court should be final. It 
is, therefore, a matter of considerable doubt 
as to whether the definition of s. 199 of the 
Rangoon Municipal Act extends the finality 
of the decisions of the Chief Judge of the 
Rangoon Small Cause Court beyond the 
finality of his decisions under the Rangoon 
Rent Act. Ins. 200 of the Rangoon Muni- 
cipal Act it is held that, for the purposes 
of any appeal, inquiry or proceeding, under 
this Act, the Chief Court orthe Chief Judge 
of the Rangoon Small Cause Court may 
exercise all the powers conferred on the said 
Court by the C. P. C., 1908, or the Rangoon 
Small Cause Court Act, 1920, as the case 
may be, and the said Chief Judge shall 
observe the procedure prescribed in the 
said Code, and act, so faras the same is 
consistent, with the provisions ofthis Act. It 
has been argued that this section limits the 
power of the High Court. To my mind it 
leaves the power of the High Court untram- 
melled and, so far as itis a limiting section, 
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it merely deals with the procedure to be 
followed by the Chief Judge of the Rangoon 
Small Cause Court. 

Had I been free to discuss this case 
without considering the Full Bench ruling 
in Mahommed Ebrahim Moolla v Jandass 
(1), I should have been prepared to hold 
that s. 199, read with s. 14 of the Rangoon 
Municipal Act, precluded the High Court 
from interfering in revision in the case 
under consideration. In the Full Bench 
decision first cited, the late Chief Justice 
held that the ordinary legal meaning of the 
word “final” was that the order was not 
appealable. 

He did not discuss this point at length 
but referred tothe case of Balkaram Rai v. 
Gobind Nath Tiwari (2), in which case he 
held that the matter had been fully consider- 
ed. With all due respect to the late learned 
Chief Justice, Iam unable to find in the 
decision quoted by him any countenance 
for the theory that the word “final,” as ap- 
plied to a decision means that, although not 
appealable, it is open to revision. Far from 
that being the case, IEdge, O. J., who dis- 
cussed the point at length, appears to have 
held the exact opposite. On page 152* of 
the judgment in question he says: “another 
contention was that the word term ‘final’ 
in.s.5o0fthe Court Fees Act does not mean 
| final as that term is understood in law, and 
that the decision of the Taxing Officer, the 
Chief Justice or the Judge appointed 
under s. 5is open to appeal or revision.” 
The only interpretation, which can be placed 
on the remarks of Edge, C. J., is that 
he holds that the term “final,” as under- 
stood in law signifies that the decision is 
not open to appeal or revision. Again at 
page 1584, he says: “Ihave consequently 
come to the conclusion that not only did the 
Legislature intend that the decision, under 
s. 5o0fthe Court Fees Act of the Taxing 
Officer of the High Court, or of the Chief 
Justice, or the Judge appointed under s.5 
should for all purposes be final, but that 
the Legislature has been careful to avoid 
providing or suggesting any means by 
. which such decisions might be questioned. 
Whether or not such decisions ought to be 
open to appeal, review or revision is another 
question as to which Ido not feel bound 
to express an opinion.” That Edge C. J. 
did not use the word “revision” in the 
sentence quoted by the late learned Chief 
2 12 A. 129; A. W. N. (1890) 39; 6 Ind. Dec. (x. s.) 
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Justice of the High Oourt in Mahommed 
Ebrahim Moolla v. Jaridass (1), was due to 
the fact that the question under review was 


.a question as to whether an appeal lay. It is 


significant that the head-note to Balkaram 
Rai v. Gobind Nath Tewari (2) states that, 
“a decision under s. 5 of the Indian .Court 
Fees Act is not open to appeal, revision 
or review and is final for all purposes, and 
no means have been provided or suggested 
by the Legislature for questioning it. 

Finally, on page 152*, Edge, ©. J. 
remarks: “I have no doubt that the term 
‘final’ in s. 5 of the Court Fees Act has 
precisely the same meaning as the term 
‘final'in s. 12 of that Act”. In so far ass. 5 
of the Court Fees Act containsa qualify- 
ing clause it is analogous to s. 14, Rangoon 
Municipal Act, while, in s. 12, Court Fees 
Act, like s. 18, Rangoon Rent Act, the 
phrase shall be final is unqualified, 

It would appear to me, therefore, that, 
while the decision in Mahommed Ebrahim 
Moolla v. Jandass (l), may be sound 
yet it finds no support in Baluran Rai v. 
Gobind Nath Tewari (2). 

. Section 115 of the C. P. C. iare the 
High Court witha power to interfere where 
a subordinate Judge has not followed the 
ordinary principles which should guide him 
in coming to a decision. Itwould appear 
to me to be advisable that there should 
always be inherent in the High Court such 
power ofinterference. On the other hand, 
it is pointed out, with a good deal of 
free, that such a power of interference, 
if contemplated in a case like the parti- 
cular one now under review, would lead, es 
in the present case, to grave inconvenience 
since a constituency might remain piac- 
tically disfranchised for some considerable | 
time pending a final decision by the High 
Court, Itis argued, therefore, that it was 
with a view to preventing the High Court 
from exercising this power of revision that 
s. 199 ofthe Rangoon Municipal Act was 
specially enacted. i 

In view of the great public importance 
of the question now under isrue, I submit, 
for the decision of a Bench, the following 
question :— 

Unders. 199 of the Rangoon Municipal 
Act is the High Court of Judicature at 
Rangoon precluded from exercising its 
power of revirion under s. 115 of the O.P.C,. 





` Mr. N. M. Cowasjee, for the Applicant, 
Mr. M. Auzam, for the Respondent, _ 
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(911. Ò. 1425) 
JUDGMENT OF THE FULL 
BENC 


This is a reference made by Mr. 
Justice Doyle, a Judge of this Court. 
. The matter arises in the following way. 
Mr. M. A. Shakur was a Councillor in 
the Rangoon Municipal Corporation. He 
-became a sub-contractor under a con- 
-tractor employed by the Corporation and 
the question arose whether he became dis- 
qualified for office by reason of s. 12 of the 
-Rangoon Municipal Act (Bur. Act VI of 
1922). On application to the Chief Judge 
of the Rangoon Court of Small Causes under 
8. 14 of that Act the learned Judge held 
that he had become disqualified. Mr. 
Shakur being disqualified with the order 
took it upin revision to the High Court 
and Mr. Justice Doyle sitting as Revision 
‘Judge came to the contrary conclusion and 
was of opinion that he had not become 
disqualified. An application for review 
was then filed on behalf of the Municipal 
Corporation and it was urged before Mr. 
Justice Doyle that the High Court had no 
jurisdiction to interfere in revision with the 
decision of the Chief Judge of the Court of 
Small Causes. The learned Judge after 
hearing arguments made a Reference in 
the following terms. “Under s. 199 of the 
Rangoon Municipal Act is the High Court 
of Judicature at Rangoon precluded from 
exercising the powers of revision under 
s. ila of the O. P. O.” The terms of the Re- 
ference are not satisfactory. As we under- 
stand that the parties desired to argue the 
-matter on all points and not merely with 
reference to-the provisions contained in 
s. 199 of the Rangoon Municipal Act, we al- 
lowed Counsel on both sides to argue 
the matter in all its bearingsand we have 
decided to deal with the Reference after 
amending the order to read as follows:— 
“When the Chief Judge of the Court of 
Small Causes, Rangoon, exercises any of the 
powers conferred on him by s. 14 of the 
Rangoon Municipal Act is his decision 
open to revision by the High Court of 
Judicature at Rangoon?” We have con- 
fined the Reference to the powers which 
the Chief Judge of the Court of Small 
Causes, Rangoon, exercises in respect of 
qualifications of Councillors. i 

It is desirable first to refer to the relevant 
sections. Section 13 of the Rangoon Muni- 
cipal Act enacts that a Councillor shall 
cease to hold office as such, ipso facto on his 
becoming disqualified by reason of the pro- 


yisions of s. 12. Section 14 runs as follows:—-* 
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“Whenever it is alleged that any Coun- 
cillor has become disqualified for office for 
any reason aforesaid, and such Councillor 
does not admit the allegation, or whenever 
any Councillor is himself in doubt whether 
or not he has become disqualified for office, 
such Councillor -or any other Councilicr or 
the Co: poration may apply to the ChiefJudge 
Cause Couri; and 
the said Judge, after making such enquiry 
as he deems necessary, shall determine 
whether or not such Councillor has become 
disqualified for being a Councillor, and his 
decision shall be final.” 

Sections 199 and 200 of the Act are to the 
following effect: 

Section 199 “Notwithstanding anything 
contained to the contrary in the Rangcon 
Small Cause Court Act, 1926, or any other 
enactment, the Chief Judge of the Rangoon 
Small Cause Court shall exercise all powers 
and jurisdiction conferred on, or vested in, 
the said Judge under the provisions of this 
Act, and, unless itis otherwise expressly 
provided by this Act, his decision on any 
matter in respect of which he exercises such 
powers or jurisdiction shall be final.” 

Section 200 (1) ‘For the purposes of avy 
appeal, inquiry or proceeding under this 
Act, the Chief Court or the Chief Judge of 
the Rangoon Small Cause Court may exer- 
cise all the powers conferred on the said 
Court by the C. P. ©., ILGS, or the Rangecn 
Small Cause Court Act, 1920 as the case 
may he, and the said Chief Judge shall 
observe the procedure prescribed in the 
said Code and Act so far as the same is 
consistent with the provision of this Act.” 

(2) “The costs of every such appeal, inquiry 
or proceeding as determined by the said 
Court shall be payable by such parties and 
in such proportions as the Court shall 
direct and the amount thereof, shall, if 
necessary, be recoverable as if the same 
were due uncer a decree of the Court,” 


The first point for consideration is whe- 
ther, when dealing with election disputes 
and disqualifications of Councillors, the 
Chief Judge of the Small Causes Court is 
to be deemed “a Court” or a persona de- 
signata. We shall refer only to those author- 
ities in which persons discharging similar 
functions to those of the Chief Judge of the 
Rangoon Small Causes Court in the case 
before us, have been held to be a Court or 
otherwise. The case of Baluji Sukharam 
Gurav v. Merwanji Nowroji Antia (3) was 


(3) 21°B.'279; 11 Ind. Dec. (N. a) 189,” 
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a case concerning a Municipal Election in 
the Bombay Presidency which was sought 
to beset aside under s. 23 of the Bombay 
District Municipal Act (Amendment Act) (IL 
of 1884), the. wording of which is similar 
to the wording of s. 15.of the Rangoon 
Municipal Act. The District Judge of the 
District in which the election had been 
held, was the person to whom application 
had to be made and he after enquiry was 
authorised to pass orders confirming, amend- 
ing or setting aside the election. There 
was a provision inthe section that for the 
purposes of the enquiry he might exercise 
any of the powers of the Civil Court and 
` that his decision should be conclusive. Chief 
Justice Farran and Mr. Justice Parsons 
held, following an earlier ruling of their 
own Court, that the High Court had no 
jurisdiction to revise an order setting aside 
an election. They held that a District 
Judge was not a Court within the meaning 
of s. 622 of the C. P. C., out was merely a 
persona designata. It is true that in that 
ease Mr. Chandravarkar (afterwards Mr. 
Justice Chandravarkar) who appeared for 
the appellant conceded in argument, on 
account of the earlier ruling of the High 
Court that the High Court had no juris- 
diction to entertain a revision application 
with respect to the order of the District 
Judge relating to the election, but con- 
tended that the High Court could entertain 
an application in respect of that part of the 
order relating to costs. The learned Judges 
of the Bombay High Court held however 
that as he was not a “Court” at all they 
had no jurisdiction to interfere with any 
part of his order. The above case was 
‘referred to in a later case in the same 
High Court [Municipality of Belgaum v. 
. Rudrappa (4).| That case was under s. 160 
of the Bombay District Municipal Act 
(Bom. Act IIL of 1901) and related to 
compensation about which there was a 
dispute between the Municipality and the 
owner of land which the Municipality was 
acquiring. Sub-s. (3) of s. 160 provides that 
the matter may be determined by the Dis- 
-trict Court which is directed to follow in 
the case of land the procedure provided 
by the Land Acquisition Act. The learned 
Judges of the Bombay High Court had 
already held in an earlier case that no appeal 
lay from an order under this section to the 
High’ Court and they, therefore, held that a 


(4) 94 Ind, Cas. 21; 40 B. 509; 18 Bom. L. R. 310. 


MUNICIPAL CORPORATION, RANGOON v. SHAKUR. 


(91 L 0. 1925] 


revision was also incompetent as being the 
only consistent course. They said atthe 
end of the judgment that although the 
words occurring in s. 23 of the Bombay 
District Municipal Act are “District Judge” 
and the words occurring in s. 160 of the 
later Act are “District Court” the distinc- 
tion was not sufficient to support the argu- 
ment that an application for revision is, 
competent although admittedly no appeal 
would lie. The matter was again before the 
High Court of Bombay in a very recent 
case [Navalkar v. Sarojni Naidu (5).] Under 
the provisions of the Bombay Municipal 
Act in respect of Elections of Municipal 
Commissioners in Bombay City the Chief 
Judge -of the Small Causes Court is by 
s. 33 of that Act appointed to decide on 
the validity of the elections. The wording 
of that section is similar to the wording of 
ss. 14 and 15 of the Rangoon Municipal 
Act, sub-s. (1) of s. 83 enables an 
elector to apply to the Chief Judge of the 
Small Causes Court in cases where the 
qualification of an elected person is dis- 
puted or where the validity of the election 
is questioned. Sub-s. (2) directs.the Chief 
Judge to make such enquiries as he 
deems fitand decide the matter, and sub- 
s. (3) provides that his orders shall be 
conclusive, On an application for revision 
ofan order made by the Chief Judge of 
the Small Causes Court Sir Norman Macleod, 
C. J., and Mr. Justicé Crump held that the 
Chiet Judge of the Small Causes Court was 
a persona designata and that the High 
Court. had no power to interfere in revision 
with his decision. We notice that the Privy 
Council “case of Balakrishna Udayar v. 
Vasudeva Aiyar (6) was brought to the 
notice of the learned Judges by the peti- 
tioners, though no reference was made to 
that case in the judgment itself. The case 
of Vijiaraghavalu Pillai’ v. Emperor (T) 
dealt with a petition under s. 15, Charter 
Act, corresponding to s. 107 of the Govern- 
ment of India Act, praying the High Court 
to revise an order of a Presidency Magis- 
trate who, by the rules framed by the 
Government under the Madras City Muni- 
cipal Act, was authorised to decide on the 


(5) 73 Ind. Cas. 133; 25 Bom. L. R. 468; (1923) aA. 
L R. (B.) 421, a 
(6) 40 Ind. Cas. 650; 40 M. 793; 19 Bom. L. R. 715; 
44 I. A. 261; 15 A L. J. 645;2 P. L. W. 101, 33 M. 
L. J. 69; 26 C. L.J. 143; (1917) M. W N. 628; 6 L. 
wW. 501; 22 O. W. N. 50; 11 Bur. L. T. 48 (P. C.) 
(1) 25 Ind. Cas. 315; 38 M. 381; 16 M. L. T. 123; 2. 
M. L. J. 227; 15 Cr. L. J. 593. : 
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competency or otherwise of a candidate for 
a Municipal Election. The learned Judges 
of the Madras High Court held that the 
Magistrate was not “a Court” or subject to 
the appellate jurisdiction of the High Court 
within the meaning of s. 15 of the Charter 
Act. The attention of the learned Judges 
was drawn to the case which later formed 
the subject of the Privy Council decision 
mentioned above in regard to which they 
said that that decision had no direct bear- 
ing on the matter they had to decide. After 
referring to the observations of Fry, L. J. 
in Royal Aquarium v. Parkinson (8) they 
cited from Halsbury’s Laws of England (p. 
9) of Vol. IX the following passage: “Many 
bodies are not Courts, although they may 
have to decide questions, and in so doing 
have to act judicially, in the sense that the 


proceedings must be conducted with fair-` 


ness and impartiality.”. They then referred 
to the case of Manarala Goundan v. Kuma- 
rappa Reddy (9) and the case of Balaji 
Sakaram v. Merwanji Nowroji (3) and 
concluded as follows:—‘These authorities 
show that when quasi-judicial functions 


are delegated to an officer whose deci- . 


sions are ordinarily subject to the revi- 
sional powers of the‘High Court he is not 
with reference to the delagated power 
necessarily subject to its appellate or revi- 
sional authority.” We have been referred 
to certain later decisions of the same High 
Court where in respect of a different Act 
the High Court of Madras has taken a 
different view. Thus in Ramaswami Gounder 
v. Muthu Velappa Gounder (10) that Court 
held that a District Judge acting under s. 57 
of the Madras Local Boards Act (XLY of 
1920) was subject to the revisional jurisdic- 
tion of the High Court, 
Our attention has also been drawn to the 
more recent case of Kokku Parthasarathy 
Naidu v, Chinstlacheru Koteswara Rao (ld) 
in which a Bench of three Judges have in 
reference to the same act, arrived at the 
same conclusion as that of the learned 
Judges in Ramaswami Goundan’s case (10). 
These decisions are distinguishable from 
the case before us, as they proceeded upon 
a consideration of the rules framed under 
(8) (1892) 1 Q. B. 434; 61 T J. Q. B. 409; 66 L. T. 
513; 40 W. R. 450; 59 J. P. 40 
oo 326; 17 M. LT sis 2 A.L. T. 207. 


10) 71 Ind. Cas. 1039; 46 M. 536; 16 L. W. 848; 44 
ML. jn J. 1; (1928) M. W.N. 133: (1923) A. I. R. (MM) 


“aD 78 Ind. Oas. 98; 47 M. 369; 46 M. L. J. 201; 
aM 402; (T924) M. W. N. 272; (1924) A. L R, iat) 
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the Act in question. It is unnecessary to 
cite the other Madras cases. We would 
however refer to a passage in the judgment 
of Sir Arnold White, C. J., in the case of 
Vasudeva Aryar v. Negapatam Devasthanam 
Committee (12) which went on appeal to the 
Privy Council. Referring to the case of 
Balaji Sakaram v. Merwanji Nowroji (3), 
Sir Arnold White says: “The Chief Justice 
and Parsons, J., were of opinion that ‘a 
District Judge acting under s. 23 of 
the Bombay District Municipal Act 
Amendment Act, 1884, is not a Court within 
the meaning of the word in s. 622 of the old 
C. P.C. They suggest that he was a personu . 
designata apparently for a specific purpose. 
That seems to be so. It seems to me that 
under the Act in question the’ District 
Judge is a persona desiynata for a specific 
purpose and nat an officer exercising judi- 
cial functions under the Act. As regards 
the Religious Endowments Act, it is clear 
that for the purpose of several sections of 
the Act ,the District-Court is not a persona 
designata but a Civil Court exercising juris- 
diction under the Act.” 

In the case of the National Telephone Co, 
Ltd. v. Postmaster General (13), the ques- 
tion for decision was whether the Railway 
and Canal Commission which was cons- 
tituted a Court of Record acted as such 
Court or as arbitrators in a certain matter. 
Lord Parker of Waddington said: “Where 
by Statute matters are referred to the de- 
termination of a Court of Record with no 
further provision, the necessary implication 
is, I think, thatthe Court will determine 
the matters asa Court. ` Its jurisdiction is 
enlarged, but all incidents of such jurisdic- 
tion, including the right of appeal from its 
decision remain the same.” This is the 
dictum ofa very high authority and if, in 
the case before us, the “Court” asa “Court” 
had been directed to determine matters, 
his remarks would be apposite, but these = 
remarks may be taken as suggesting that ` 
when the Legislature enacts that certain 
matters. Unconnected with the ordinary 
jurisdiction of a particular Court, shall be 
determined, not by the Court, but by the 
Judge, the intention must have been that 
those matters should be determined hy him 
notasa Court but asa persona designata. 


The Privy Council case of Balakrishna v. 


(12) 21 Ind. Cas. 451; 38 M. 594; 14 M. L. T. 354; 
(asia) M. W. N. 842; 25 M. L. J; 536. 

(13) (1913) A. C. 546; 82 L. J. K.3B. 1197; 109 L, 
T. 562; 57 S.J. 661; 29 T.L R. 637. 
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Vasudeva (6) deals with a different matter. 
The order challenged was -passed under s. 
10 of the Religious Wndowments Act which 
authorised the Civil Court to fill up a 
vacancy in the Temple Committee. “Civil 
Court” and “Court” are defined in the Act 
itself as being the -principal Court of 
original civil jurisdiction in which the 
mosque, temple, or religious establishment 
issituate. Their Lordships say: “Moreover, 
itis to the Civil Court, and not to an in- 
dividual Judge who may preside in or Gon- 
stitute the Civil Court, that jurisdiction is 
given.” In all probability this remark of. 
their Lordships was made with reference 

“to the Bombay case of Balaji Sakaram 
v. Merwanji Nowroji (8), which was cited 
with approval by Sir Arnold White in 
the judgment under appeal, as the words 
used in the Bombay Act were “District 
Judge.”. Their Lordships later dealt 
with the argument that was raised that 
the order in question in the case was not 
a judicial but merely an administrative 
or ministerial act. They then considered 
the preceding. sections and came to the 
conclusion that in a, question such as the 
emotion of an- officer from his office, for 
misconduct or unfitness the Court which 
makes the order removing him is exercis- 
ing judicial function. ‘They referred to 
some of the succeeding sections and con- 
cluded this part of their judgment as fol- 
lows:—"It appears to their Lordships to be 
clear that in all’ these matters the Civil 
Court exercises its powers as a Court of 
Law, not merely as a persona designata 
whose determinations are not to be treated 
as judgments of a legal Tribunal.” These 
remarks of their Lordships seem to. indicate 
that a Civil Court exercising special juris- 
diction may be persona designata and that 
whether it is so or not will have to be in- 
ferred from a consideration of the special 
powers exercised and the special functions 
performed by the Civil Court. This de- 
‘cision is no authority for the proposition 
that when the Judge of a Court is directed 
to determine certain matters, it must be 
presumed that the Judge is intended to 
determine those matters as a Court. 

The effect of the Bombay decisions, with 
which weare in respectful agreement, is 
that when by an act of the Legislature, a 
new authority is constituted for the pur- 
pose of determining questions concerning 
rights which are themselves the creations 
of the Act, anda 
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of a Court, as distinet from the Court itself, 
is -directed to be performed the functivnd 
of the newly created authority, then it 
must be presumed, unless the contrary is 
expressly enacted or necessarily implied, 
that intention ofthe Legislature was that 
the Judge or Presiding Officer should per- 
form those functions asa persona designata 
and not as a Court. ‘Such a presumption is 
stronger in the case of a Court like the 
Rangoon Small Cause Court which consists 
of a plurality. of Judges when only one 
particular Judge is invested with the new 
powers. It would have been easy for the 
Legislature to indicate the Court by name 
if it was the intention of the enactment 
that the jurisdiction should be exercised by 
the Court as such. 

In our opinion, therefore, the Chief Judge 
of the Rangoon Small Cause Court in perform- 
ing the functions assigned to him by s. 14 of 
the Rangoon Municipal Act acts as.a persona 
designata and not as a Court. This being 
so the High Court of Judicature at Rangoon 
has no power of interference in revision 
with his decisions either under s. 115 of the 
GC. P. C., or under s. 107 of the Government 
of India Act. We, therefore, answer the re- 
ference as follows:—The High Courtof Judi- 
cature at Rangoon has ho jurisdiction to in- 
terfere in revision with the orders passed 
by the Chief Judge of the Small Cause 
Court, Rangoon, in the exercise of the 
powers conferred on him-by s. 14] of the 
Rangoon Municipal Act. | 


A. Be 


N.H. Answered accordingly. 


MADRAS HIGH COURT. . 
SECOND C1vIL APPEAL No. 73 or 1924. 
April 22, 1925. : 
NOMULA NARASIMHA— DEFENDANT 
—ÅPPELLANT 
VETSUS 
VASAM MANGAMMA— PLAINTIFF 
l —RXSPONDENT. ; 
, Adverse possession—Permissive entry—Subsėiçuent 
possession, whether can be adverse—-Succession of 
trespassers—Periods of possession, tacking of, whether 
permissible, : 

To constitute adverse possession, it is not indis- 
pensable that the entry should be adverse in, its 
inception. Unless adverse in its inception, possession 
will be presumed to .continue as it began; ‘but-this 
ig 


| (91. C. 1925] - 


does not preclude the occupant from setting up an 
adverse claim at any time he chooses by any act which 
changes the character of his occupancy from amicable 
to adverse. [p. 557, col. 2.] 


~ A succession of trespassers claiming through one ` 


another (e. g., as heir, legatee, assigncz, or otherwise) 
can, though the possession of each cf them has ex- 
tended to less than 12 years, add and tacx the periods 
of ‘their possession so as to defeat the right of the 
true owner. {p. 558, col. 4.] 


Second appeal against a decree of the 
Court of the Subordinate Judge, Nellore, 
in A.S. No. 24 of 1923, (A. S. No. 263 of 
1922 on the file of the District Court, 
Nellore), preferred against a decree of the 
Court of the Additional District Munsif, 
Nellore, in O. S. No. 133 of 1921, (O. S. No. 
259 of 1920). 

Mr. B. Somayya, for the Appellant. 

Mr. L. A. Govindaraghava Iyer, for the 
Respondent. 

' JUDGMENT.—I regret to have to re- 
verse the judgment of the Subordinate 
Judge and dismiss the suit of this unfortu- 
nate plaintiff, but I am afraid on the 
materials no other course is possible. Ven- 
katesam was the foster son of Venkatamma 
and they settled by Ex. C on Mangamma the 
plaintiff, the house in question. This was 
on the 12th of July 1890. The deed was 
executed just on the eve of the marriage 
of Venkatesam with the plaintiff and there 
is no dispute that the plaintiff practically 
never resided with her husband in the plaint 
house. Itis clear beyond any possibility 
of doubt that at any rate since 1895 the 
plaintiff has not been living in this house. 
The present suit was instituted in 1920. It 
is necessary to set forth in some detail the 
history ofthe relations between Venkatamma 
and Venkatesam on the one hand and the 
plaintiff. on the other. Owing to misunder- 
standings, the plaintiff did not go to live 
with her husband and on the 24th of July 
1901 the mother and the son executed what 
is deseribed asa cancellation deed revoking 
the settlement in the plaintiff's favour. This 
was followed afew months later by what 
is termed a relinquishment deed by which 
Venkatesam gave up his rightsin the pro- 
perty to Venkatamma. The next step was 
that Venkatamma filed Suit No. 522 of 1901 
for a declaration that the plaintiff had 
forfeited her rights to the suit property. At 
this time Venkatamma was in possession 
and the only relief she sought to obtain was 
a declaration asto her rights to the property. 
That. suit was for some reason dismissed in 
1903, Venkatamma,in 1905 executed Ex. 
4 a deed-of sale in favour of Tiruvenka- 
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tacharlu and the latter sold the property to 
the defendant hy Ex. Icn the 18th April 
1909, Venkutamima died ia 1910. 

The Subordinate Judge makes two mis- 
takes of law. He says that Veukatenin.a’s 
possession was originally permissive. I 
shall assume that this is acorrect statement 


of fact. Then he says that possession 
originally permissive could never Leccme 
adverse. In this, ofcourse, he is eutiely 


wrong. 1 shall take the following state- 
ment of the law from Rustomji’s well-known 
Book on Limitation, page 610 (crd bdi- 
tion):— 

“It is not indispensable that the entry 
should be adverse in its inception, 

“Unless adverse in its inception, posses- 
sion will be presumed to continue as it 
began, yet this doesnot preclude the occupant 


- from setting up an adverse claim at any 


time he chooses by any act which changes 
the character of his occupancy from ami. 
cable to adverse,” 

Again the learned Author says :— 

“Where a party is in possession of lands 
in privity with the original owner, nothing 
short of an open and explicit disavowal and 
disclaimer of a holding under that title, 
and assertion of title in himself brought 
home to the owner, will satisfy the law”, 

These propositions are so well settled 
that I do not think I need trouble to refer 
to decided cases. 

This being the law, let me now examine 
the facts. In 1901 Venkatamma and Ven- 
katesam joined in revoking the settlement, 
This is an unequivocal denial of the plaint- 
iffs right. The question then is: was 
this brought to the knowledge of the plaint- 
iff? In the suit that followed the revoca- 
tion, Venkatamma relied on her own title 
and repudiated the right of the plaintiff, 
Venkatamma andthe plaintiff joined issue 
and went to trial. Venkatamma denied the 
plaintiff's title and-openly asserted her own, 
and this was clearly brought to the plaint- 
iffs knowledge. In 1903 the suit was disg- 
missed and notwithstanding this, Ven- 
katamma continued to be in undisturhed 
possession. Adverse possession on the part 
of Venkatamma clearly began in 1903 if 
not at an earlier date, Itis unnecessary to 
enquire whether the plaintiff became aware 
of the sale deeds of 1905 and 1909. 

The second mistake of law which the Sub- 
ordinate Judge makes is, that the posses- 
sion of the defendant cannot be added to 
the possession of Venkatamma. I shall once 


„$88. 
again quote from -Rustomji, page 634, 3rd 
“Edition :— . : 

“It is now, ib seems, well established that 
a succession of trespassers claiming through 
one another (e.g. as heir, legatee, assignee, 
or otherwise) can, though the possession 
of each ofthem has &xtended to less than 
12 years, add and tack the periodsof their 
possession so as to defeat the right of the 
owner. Thus if the original dispossessor 
dies after remaining in possession for six 
years, and his heir or legatee thereupon 
enters into and remains in possession for 
seven years, these two periods can be added 
to complete the 12 years, and the owner 
would be effectually barred”. 

This statement is borne out by a large 
body of authority, but I do not propose to 
refer to decided cases. 

On behalf of the respondent it was finally 
urged that it has not’ been found that 
Tiruvenkatacharlu took possession, But 
what difference does it make? If Venkat- 
amma was in possession till 1910 and sub- 
sequent to her death the defendant was 
in possession, the plaintiff's title would 
become barred. A 

‘The decree of the lower Appellate Court 
is reversed and the appeal is allowed. The 
suit is dismissed with costs throughout. 


van Appeal allowed. 


. 


LAHORE HIGH COURT. 
Suconp Civit APPEAL No, 952 or 1921. 
June 5, 1924.. | 
Present :—Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 
RIKHI RAM AND oTHERS—PLAINTIFFS — 
APPELLANTS 
| VETSUS 

DURGA DASS AND oTHERsS—DEFENDANTS— 

RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0. I, r. 6, 0. 
XXII, r. 2—Suit for declaration against village pro- 
prietors—Second appeal—Omission to bring on record 
legal representatives of deceased proprietors—Abaie- 
ment-~Permission to implead some only of proprietors, 
eae appeal in a suit by the non-proprietors 
of a village for a declaration to. the effect that a 
particular piece of shamilat land is a grazing ground 
for the cattle of all the inhabitants and is not liable 
to partition among the proprietors, abates if the 
appellants fail to make an application within time to 
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bring on the record the legal representatives of some 
of the defendants-respondents who have died, not- 
withstanding that the plaintifis-appellants have ob- 
tained permission under O, J, r. 8, C. P. G., from the 
second Appellate Court to sue only a few out of the 
defendants-respondents on behalf of all the proprie- 
tors. [p. 558, col. 2.] , i 

Ram Dayal v. Mohammad Raju Shah, 51 Ind. Oas. 
437; 46 P. R. 1919, distinguished. 

Wali Muhammad v. Mahlu, 86 Ind. Cas. 592; 6 
L. L. J. 360; 5 L. 429; 1 L. O. 482; (1925) A. I. R. (L) 
124, followed. 


Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 17th 
January 1921. 

Mr. Jai Gopal Sethi, for the Appellants. . 

Lala Fakir Chand, for the Respondents. 

JUDGMENT.—Counsel for the re- 
spondents raises a preliminary objection 
that the appeal has abated in consequence 
of appellants’ failure to make an application 
to bring on the record the legal represen- 
tatives of some of the defendants-respond-~ 
ents who have died, though the statutory 
period for doing the same has expired. 
The suit was by the non-proprietors of a 
village in the Hoshiarpur District for a 
declaration to the effect thatthe skamilat 
land specified in the plaint measuring 5244 
kanals,8 marlas was a grazing ground for 
the cattle of all the inhabitants of the 
village and was not liable to partition 
among the proprietors. The Trial Court 
allotted an area of 1344 kanals to be reserv- 
ed as a grazing ground; but the plaintiffs 
were not satisfied with that and appealed 
to the District Judge. That officer confirm- 
ed the decree of the First Court with a 
slight modification. The plaintiffs lodged 
a second appeal in this Court which was 
admitted, and then they applied under 
O. I, 1. 8 of the C. P. C., for permission “to, 
sue only 4 out of the 147 defendants- 
respondents on behalf of and for the 
benefit ofall.” This application was granted. 
The reply of the learned Counsel for the 
appellants to the objection, therefore, is 
that the appeal has not abated in view of 
the permission granted to sue four of the 
respondents only and he cites Ram Dayal 
v. Mohammad Raju Shah (1) and O. XXII; 
r. 2 of the O. P. C., and contends that the 
right of appeal survives against the surviv- 
ing respondents alone. This very conten- 
tion was raised in Wali Muhammad v; 
Mahlu (2) but was overruled by a Division 
Bench of this Court in its judgment dated 


(1) 51 Ind. Cas. 437; 46 P. R. 1919, 
(2) 86 Ind. Cas. 592: 6 L. L. J. 360; 5 L. 429; 1 Ly 
0. 482; (1925) A. I, R, (L.) 124, 


[9i t. O. 1925) 


the 8th of May 1924. Ram Dayal v. Muham- 
mad Raju Shah (1) is not in point because 
in that case onlyone man had with the 
permission of the Court instituted the 
suit on behalf of himself and 29 others, 
and it was from among the latter that two 
died during the pendency of appeal. As 
these two men had never applied tothe 
Court under sub-cl. (2) of r. 8, O. I of the C. 
P. ©., to be made parties, it was held that 
“It was not necessary to make them re- 
spondents in. the defendants’ appeal and 
the fact that they died during the pendency 
of the appeal, and their legal representa- 
tives had not been brought on the record 
did not, therefore, cause the appeal to 
abate.” In the present case all the defend- 
ants were parties to the suit in the First 
Court as wellas in the lower Appellate 
Court, and it cannot be said that all of 
them with the exception of the four men- 
tioned in the application under O. I, r. 8, 
C. P.Q., ceased to be necessary parties to 
this’ second appeal by virtue of the order 
granting that application. All the proprietors 
were necessary parties because they were all 
joint owners of the shamilat and were equal- 
ly interested therein and the suit involved a 
question affecting the rights of all of them 
asa body. It could not, therefore, be said 
that the right of appeal survived against 
the surviving respondents alone. As the 
question affected the rights of all the 
preprietors in a body it could not be 
decided without having all of them before 
us. The appeal, therefore, abates and will 
be struck off the list of pending cases. 
, The appellants will pay the respondents 
costs in this Court. 
R.I. Appeal dismissed. 


pa 


MADRAS HIGH COURT. 
Crvit MisceLtangous PETITIONn No. 4052 oF 
1924. 

January 19, 1925, 
Present:—Mr. Justice Srinivasa Iyengar. 
MULA NARAMMA— PETITIONER 
VETSUS 
MULA RENGAMMA— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 24—Transfer 
of case—Prejudice against Pleader, whether ground 
for transfer—Scope of enquiry. 

When the transfer of a case is applied for on the 
ground that an impartial hearing of the case and 
proper adjudication cannot be obtained because the 
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Judge hearing the case has shown himself as pre- 
judiced against or in favour of one side or the other, 
all that has to be ascertained is whether the allegation 
ofthe absence of an unprejudiced judicial mind is 


` true in fact there and then and any enquiry into the 


causes that brought about such a state of things 
would not only be irrelevant but be calculated to mi s- 
direct. [p. 560, col. 1.] 5 ‘ 

It would be incumbent on a higher Court to transfer 
acase from the file of a particular Tribunal to another 
Tribunal the moment it is clear that some prejudice 
has been created and that a fair hearing and an 
impartial adjudication cannot reasonably be expected 
even though such a state of things has been brought 
about by the conduct of the very party applying for 
the transfer. [ibid.] 

It would, however, be a dangerous principle to 
establish that the momenta Judge ‘falls out with a 
Pleader or vice versa the case should be transferred 
from that Judge to some other. If, on the other hand, 
there is any reasonable ground for supposing that 
the prejudice against the Pleader hasin any manner 
or measure affected the judicial attitude towards the 
party or his cass, a transfer should becrdered. [p. 5€0, 
cols. 1 & 23 


Petition praying that in the circum- 
stances stated in the affidavit filed therewith 
the High Court will be pleased to transfer 
O. P. No. 30 of 1922 from the file of the 
District Court, Anantapur, to that of any 
other District Court. 

Mr. B. S. Narain Rao, for the Appellant. 

Messrs. S. T. Srinivasa Gopalacharia‘ 
and R. Gopalasmai Iyengar, for the Re- 
spondent. 


ORDER.—Atfter taking time to consider 
my order and giving the matter my very 
careful consideration, I have come to the 
conclusion that this petition for transfer 
should be dismissed. 

The transfer that has been applied for is 
of Original Petition No. 30 of 1922 on the 
file of the District Court of Anantapur to 
another District Court. That original peti- 
tion was filed under the Guardians and 
Wards Act more than two years ago and 
has been pending all this time and is now 
part-heard. The most curious feature about 
the application for transfer is that the 
affidavit in support thereof has been filed 
not by the petitioner whois also the peti- 
tioner in the lower Court or any agent or 
relation of hers but by her Vakil who has 
been appearing for her in that original 
petition. In the view that I have taken of 


“this case it is unnecessary for me to deal in 


detail with the various allegations made and 
denied on one side or the other. It is 
sufficient to state that the application for 
transfer and the grounds alleged, therefore, 
aredue entirely to several regrettable pas- 
sages and incidents in the course of the 
hearing of the petition between the learned 
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Vakil for the petitioner and the present 
learned District Judge of Anantapur. ' 

Having regard to all the circumstances, 
there is reason to believe that the present 
petition for transfer was itself not the act 
and motion of the party but was largely 
prompted by that very Vakil. In spite of 
it, ĮI should have been disposed to order a 
transfer if I were satisfied that on the 


merits and in the interests of justice it’ 


was a proper case for transfer. But I am 
not so satisfied. When a transfer is applied 
for on the ground that an impartial ‘hear- 
ing of the case and proper adjudication 
could not.be obtained because the Judge 
hearing the case has shown himself as 
prejudiced against or in favour of one side 
or the other, all that has to be ascertained 
is whether the allegation of the absence of 
an unprejudiced judicial mind is true in 
fact there and then and any enquiry into 
the causes that brought about such a state 
of things would, in my view, be not only 
irrelevant but be calculated to misdirect: 
The hearing of the application isnot an 
occasion for the apportionment of any 
blame on any enquiry about the origin and 
causes, and it may possibly be that it would 


| be incumbent on a higher Court to transfer. 


a case from the file ofa particular Tribunal 
to another Tribunal the moment it is clear 
that some prejudice has been created and 
that a fair hearing and an impartial adjudi- 
cation could not reasonably be expected 
even though such a state of things has been 
` Prought about by the conduct of the very 
party applying for the transfer. In the 
present case there is, no doubt, abundant 
evidence of a great deal of prejudice in 


the mind of the District Judge not against. 


the petitioner or her case but against her 
Pleader due altogether, as I cannot help 
thinking, to proceedings and incidents in 
this very case. Icannot, however, assume 
that prejudice against a particular Pleader 
is or will operate as prejudice against the 
party or her- case, It may no doubt, and 
perhaps often does, and one can only do 
his best to form his own judgment taking 
that and all other circumstances into con- 
sideration. It would be a dangerous.prin- 
ciple to establish that the moment a Judge 
falls out with a Pleader or vice versa the 
case should be transferred from that Judge 
to some other. If, on the other hand, in 
this case there was any reasonable ground 
for my supposing that the prejudice 


against the Pleader has in any manner or’ 
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measure affected the- judicial attitude to- 
wards the petitioner or her case, I should 
certainly have given effect to it by order- 
ing a transfer even at the risk of such an 
order being supposed to establish a wrong 
precedent. But no such reasonable ground 
or apprehension has. been made out to my 
satisfaction and what is more, I should not 
let myself under the guise of doing justice 
to the petitioner perpetrate an injustice 
against the respondent. Further the peti- 
tioner would appear to have on the record 
another Pleader also appearing for her. If, 
therefore, even after the lapse of all this 


time.the temporary heat and irritation of - 


the moment should not have subsided so 
as to allow of the learned Judge and the 
learned Pleader resuming their normal 
functionsand proceed with the hearing of 
the case, even then, any difficulties that the 
petitioner may in consequence be put to, 
would not be of such a nature as to warrant 
my ordering a transfer of the case on that 
ground, 

I have, therefore, come to the conclusion 
that the transfer applied for should not be 
ordered and the petition is, therefore, dis- 
missed with costs. 


Z. K. . Petition dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 


MISCELLANEOUS Civiu APPEAL No, 34 or 1925. 


October 7; 1925. 
Present:—Mr. Neave, A. J. C. 
Saiyid MUHAMMAD MOHSIN—PLAINTIFF 
— APPELLANT | 
versus : 
Saiyid MUHAMMAD ABID AND oTHERS— 
DEFENDANTS — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXII, r. 9 
—Abatement of suit—Death of defendant—Ignorance 
of death—Sufficient cause—Abatement, setting aside 


In an application to set aside an abatement of a 
suit, the question of sufficient cause is to be deter- 
mined with reference to the facts of the particular 
case. [p. 561, col. 1.) 

A plaintiff who did not substitute on the record the 
legal representatives of the defendant, who died, 
within time, applied to set aside the abatement on the 
ground of his ignorance of the death of the defendant. 
It appeared, that the plaintiff was iù service at a place 


a 
H 


about a hundred miles away from the place of the ` 


defendant and, also that. owing to temporary arrange- . 


ments at the Court where the suit was pending there 


Pot 1.0. 1925] 


was no Judge for many months by whom the plaintiffs’ 
case could be taken up: A 

Held; that, on the facts of the case, some latitude 
maybe allowed, and the abatement set aside. [p. 561, 
- col. 2. : 


Appeal against an order of the Suberdi- 
nate Judge, Hardoi, dated the 6th Decem- 
‘ber 1924. 4 : 

Mr. Mohammad Ayub, for the Appellant. 

.ORDER.—This is an appeal against an 
order of the Subordinate Judge of Hardoi 
refusing to set aside an order for the abate- 
ment of the plaintiff's suit. 

The suit was instituted on the 13th of 
December 1916 for redemption of a mort- 
gage. The Munsif by whom it was tried 
held that the suit was barred by limitation 
under Art. 134, but in second appeal this 
Court held that Art. 148 governed the case 
.and suit was not barred by limitation. 
The case is reported as Muhammad Mohsin 
v. Mohammad .Abid (1). 
remanded for trial of the remaining 
issues and came before another Munsif. 
Once more, however, it was found to be 
time-barred. The new Court applied 
Art. 144, Krom this order the plaintiff 
appealed.to the District Judge of Hardoi 
on the 3rd of October 1922. For one 
‘reason or another no further action was 
taken in this .case until December 1923 
when-a.date for hearing was fixed and a 
notice issued.to the parties. According to 
the affidavit filed by him the plaintiff now 
learnt for the first.time that one of the re- 
-spondents, named Din Dayal, was dead. 
He applied to the Court to substitute the 
names of the respondent’s heirs but the 
‘Court found that Din Dayal had died more 
than three months before and passed an 
order for the abatement of the suit. The 
plaintiff objected but his objections have 
been overruled and it is against this order 
.that the present appeal is preferred. 

The learned Subordinate Judge has relied 

on Mohamad Askari v. Lalu (2), where’ it 
was held that.it is the duty of the person 
‘who is prosecuting an appeal to keep him- 
-gelf informed of the existence of his ad- 
-versary. A mere plea of ignorance of the 
death of the opposite party is not a sufficient 
, ground for setting aside an order that the 
appeal should abate. 

In this case, however, it is pointed out 

von behalf of the applicant that in,the course 
of the judgment the remark occurs: “In a 
-case like this the question of sufficient 
(1) 52 Ind. Cas, 159; 22 0. O, 72. 
(2)'45 Ind, Cas. 594; 21 0. C, 68, 


a6 
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cause’is to be determined with reference 
to the facts of the case.” In the affidavit 
filed by the appellant it is said that he is 
in service at Lucknow about a hundred 
miles away from the residence of the 
deceased Din Dayal. He had, therefore, 
lit:le opportunity of learning of the death 
of his adversary. Further it is said that 
owing to the temporary arrangements at 
Hardoi there was no.Judge by whom the 
appellant’s case could be taken up for 
many months. Accordingly he had no 
occasion to take any steps to ascertain the 
continued existence of the other parties to 
the suit. In none of the cases referred to 
by the learned Subordinate Judge was the 
distance between the respective residences 
of the plaintiff and his adversary more 
than 20 miles. In the circumstances of the 
present case I think that some latitude 
may be allowed and that the plaintiff's 
appeal should be granted. Accordingly I 
allow his appeal. The opposite party is not 


‘represented. There is, therefore, no order 


as to costs. 
N. H. 
G. H. 


Appeal allowed, 


MADRAS HIGH COURT. 
Srconp CIVIL Appzau No. 1730 or 1922, 
July 13, 1925. 

Present:—Mr. Justice Ramesain. 

S. SAMU ASARI—Devrenvant No, 1 
—APPELLANT 

h versus 
KULLAPPAN ASARIS wires ANANCHI 
AMMAL—PLAINTIFF— RESPONDENT. 

Hindu Law—Marriage -Asura jorm- -Payment to 
bride's parents for expenses of marriage, effect of-~ 
Provincial Small Cause Courts Act(£X of 1887), Seh, 
II, Art. 28— Suit by father to recover moveables 
belonging to deceased daughter, nature of -—J urisdiction 
of Small Cause Court. 

The question whether a suit is or is not cognizable 
by a Small Cause Court depends upon a construction 
of the plaint only. What the defence of the defendant 
in his written statement will be or what attitude 
the defendant assumed with reference to a demand 
made by the plaintiff prior to suit are irrelevant con- 
siderations for the determination of this question, 
[p. 562, cols. 1 & 2.] 

Chhėdi v. Gulabo, 27 A. 622; 2 A. L.J. 388; A.W. 
N. (1905) 134 and Kapalee Bewah v. Keshram Kooch, 
11 W. R. 93; 2 B. L. R. App. 23; 1 Ind. Dee. (x. 8.) 1043, 
not followed. 

A suit by a father as heir of his deceased daughter 
for recovery of moveables belonging to her on the 
ground that her marriage was in the asura form fallg 
within the purview of Art. 28of Sch, II to the 


662. 
’ „Provincial Small Cause Courts Act and is excluded 
om. ihe cognizance of a Small Cause Court. [p. 562, 
“col, 2. 
«+ Chhedi v. Gulabo, 27 A. 622; 2 A., L.J. 388; A.W. 
IN. (1905) 134 and Kapalee Bewah v. Keshram Kooch, 11 
W. R. 93;.2 B. L. R. App. 23; 1 Ind. Dee. (x.s.) 1043, 
dissented from. T 
‘. Where among a particular class of people it is 
< customary for thè bridegroom’s party to make a pay- 
“ment to ,the parents of the bride to enable them to 
; meet a substantial part of the, expenses of the 
marriage, the marriage must be held to be in the asura 
| form though the bride's father spends the whole 
.. amount thus received on the expenses of the mar- 
-~ « riage. ‘[p. 563, cols. 1 & 2.] < y 
- ,- Reverend Gabrie Inathaswami v.” Valliammal 
_Ammal, 53 Ind..Cas. 423; (1920) M. W.N. 158; 10 L. 
W491; 26 M. L, T. 348, Muthu Aiyarv. Chidambaran 
c Aiyar, 3 M. L. J.’ 261 and Rathnathanni v. Soma- 
. Sundara Mudaliar, 62 Ind. Cas. 931; 41 M. L. J. 76; 13 
| L.. W: 582; (1921) M. W. N. 635, relied on. f : 
“Second appeal against a decree of th 
„Court of the Subordinate Judge, South 
“Malabar at Palghat, in A. S. No. 95 of 1921, 


, preferred against that of the Court of’ 


‘-the Additional District Munsif, Palghat, 
“in O. S. No. 401 of 1920 (O. S. No. 482 of 
1 1920, on the file of the Court of the Prin- 


“cipal District Münsif, Palghat). ` 


-Mr. C. S. Swaminathan, for the Appel- 
lant. ~ J - 
Mr. C. Unnikanda Menon, for the Respond- 


ent. : 

JUDGMENT, — When the second 
appeal was taken up I at first, felt a doubt 
whether a second appeal lay, because the 
suit. is to recover Rs. 270 being the price 
of jewels belonging to plaintift’s deceased 
daughter which the plaintiff claims as her 
‘heir on the ground: that the marriage of 
the deceased was in the asura form. 

The learned Vakil for the respondent took 


up my suggestioriand argued the prelimi- . 
He relied on Chhedi v. ` 


nary objection. 
Gulabo (1) in support of the objection. 
«This decision no doubt. seems to support 
“him. It relies on two eariier decisions in 


| Kapalee Bewah v. Keshram Kooch (2) and - 


.in .Moheshur Mondul v. Koilash Nath 
Mundul (3)..I may at once observe that 
“the decision in Moheshur Mondul v. 
-Koilash Nath Mundul (3) is really irre- 
„levant. For, in. that case, the title was 
. established by å prior judgment and the suit 
-iwas merely for possession of specific move- 
“able property. It is now well-established 
that the “question whether a suit lies in the 
./Smiall Cause Side of the Original Jurisdic- 


_. (1.27 A. 622;,2 A. L.J 388; A. W. N. (1905) 134. 
Qu y. R.” 93; 2B. Li R, App. 23;1 Ind, Dec, 
“i fN. 8.) 1043. l 

(TOL RIL ea 
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tion depends upon a construction of the 
‘plaint only. What the defence of the dè- 


fendant in his written statement will be 


or what attitude the defendant assumed 


- with 1eference toademand made by the 


plaintiff prior to suit is really an: irrelevant 
consideration in the determination of this. 
question. Article 28 of the Second Schedule- 


- of the Provincial Small Cause Courts Act 


runs as follows :— 4 

“(28) a suitfor a legacy or for the whole 
or a share ofa residue bequeathed by a tes- 
tator or for the whole or a share of the pro- 
perty of an intestate.” 

In the.-present case it is conceded by the 
Vakils on both sides that the deceased Ank- 
ammal had no other property. except these 
jewels. Ifthere had been any other pro- 
perty in the possession of the defendant, 
the plaintiff would have sued for it. Itis 
obvious that the plaintiffis suing for the 
whole of the property of her deceased 
daughter who died intestate. ` I fail to see 
why a suit of that kind does not fall under 
Art, 28 simply because the defendant does 
not set up the plea ofa rival claimant. . I 
find some difficulty in accepting the test 
laid down in Chhedi v. Gulabo (1) and in the 
case of Kapalee Bewah v. Keshram Kooch 
(2) relied on in.it. But, in the present 


| case, even according to the test laid down 


in Chhedi v, Gulabo (1), it seems to me that 
the suit lies on the Original Side because 
the defendant in his written statement con- 
tends that Krishnamasari, the husband of 
the deceased, succeeded to her property 
and that the ‘second defendant succeeded 
Krishnamasari as his mother. This con- 


tention amounts to setting up the plea ofa | 


rival claimant. It is true there are other 
defences also in the written statement, but 
I do not see how the addition of other de- 
fences makes it the less the plea of a rival 
claimant. For these reasons I think the 
second appéal lies though I must again. add 
that the second reason (according to which 
I have to refer to the written statement) is 
unsatisfactory and I would rather rest my 
conclusion on a construction of the language 
of tte Article, differing frcm Chhedi. v, 
Gulabo (1).and fiom Kapalee Bewah.v 
Keshram Kooch (2). The preliminary objec- 
ticn, is, therefore, overruled, 

Coming to the merits of the case, the 
eviderce in the cage and the findings of the 
Couits Lelow chow that, in the ccmmunily 
to which the parties belong, namely, the 
community of goldsmiths or Asaris, it 19 
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customary for the bridegroom's. party to 
make a payment to the parents of the bride 
to enable them to meet a substantial part 
of the expenses of the marriage. It seems 
tome immaterial whether it is the whole 
of the expenses of the marriage or a sub- 
stantial portion of it. To the extent the 
bride’s father gets a contribution of ‘that 
kind from the bridegroom’s father he 
benefits by it; though he does not pocket 
it, he spends it for the marriage. Itis 
true that presents made to the bride's 
parents which are either small or relatively 
small having regard to the scale on which 
the rest of the expenses of the marriage 
are incurred do not necessarily make a 
marriage an asura marriage. One must 
really look into the substance of the trans- 
action. In the case of Reverend Gabrie 
Inathaswami v, Valliammal Ammal (4) there 
was some obscurity as to the meaning of 
the word parisupanam. The learned Judge 
who originally heard the second appeal 
had a suspicion thatit might be merely a 
courtesy present given to the bride's parents 
and so they called fora finding whether 
it was regarded asa bride price. Having 
regard tothe ruling in Muthu Aiyar v. 
Chidambaram Aiyar (5), and tothe state- 
ment in Manu, Ch. 3, verses 25 and 51 Ch. 9, 


verses 98 and 100 quoted in Mayne’s Hindu 


Law, 9th Edition, Art. 81 :—“Let no father, 
who knows the law, receive 2 gratuity, 


however small, for giving his daughter in. 


marriage, since the man who, through 
avarice, takes a gratuity for that purpose 
is a seller of his offspring.” I think that a 
substantial contribution towards the ex- 
penses of the marriage must be regarded as 
equivalent to taking a bride price. The 
learned Vakil for the respondent relied on 
a remark in my judgment in Rathnathanni 
v, Somasundara Mudaliar (6), I there said: 
“ No special custom among Mudaliars to 
the effect that the bridegroom should incur 
the expenses of the marriage has been 
pleaded”. That remark was made to avoid 
discussion of that question.. It is true in 
this case a custom has been pleaded and 
proved and I have to decide whethér the 
existence of such a custom makes any differ- 
ence in the result. I am ofopinion it does 
not. If thereis a general custom of taking 


(4) 53 Ind. Cas. 423; (1920) M. W.N. 158; 10 L. W. 
491; 26 M. L. T. 348. l 

(5) 3 M. L. J. 261. 

(6) 62 Ind, Cas. 931; 41M, L.J. 76;13 L. W. 582; 
(1921) M. W.N. 635. 
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contribution from the bride-groom’s party 
among Asaris, it only comes to this that 
every Asari marriage isan asura form of 
marriageand it isnot that on the ground 
of the general prevalence of sucha custom, 
the marriage should be regarded as one in 
the brahma form. The decision in Jai- 
isondas Gopaldas v. Harkisondas Hullo- 
chandas (7) has nothing to do with the point 
before me. There a present called palu was 
made to the bride and not to the bride's re- 
lations. I am of opinion that the form of 
marriage in the caseis not brahma form, 
but asura form, and agreeing with the 
Courts below, I dismiss the second appeal 
with costs. 
V. N. V. 


Z. K. Appeal dismissed, 
(7) 2 B. 9; 2 Ind. Jur. 19; 1 Ind. Dec. (x. s.) 434. 


NAGPUR JUDICIAL COMMIS 
- SIONER’S COURT. ; 
SECOND CIVIL APPEAL No. 327 or 1923: 
July 10, 1925. $ 
` Present:—Mr. Justice Halifax, A. J.C. 
MADHO RAO GHATATE—PLAINTIFF 
— APPELLANT š 


VETSUS 
BALAJI NARAYAN—Derenpant 
>o. — RESPONDENT. 
Limitation Act (IK of 1908), ss. 6, 29—-C. P. Land 
Revenue Act (II of 1917), s. 160—Suit for village 
profits--Minority of plaintiff—Extension of time, 
Section 6 of the Limitation Act applies to a suit 
for share of village profits by. a minor plaintiff as 


provided by s. 160 of the ©. P. Land Revenue Act. 
[p. 564, col. 1.j 


The amendment of s. 29 of the Limitation Act in 
1922 did not restrict its scope but extended it. Under 
the old s. 29 none of the provisions of the Limitation 
Act were applicable unless they were expressly in- 
cluded by the special or local Act. Under the new 
s. 29 some of them are applicable without being 
expressly included unless they are expressly excluded; 
the rest remain, as before, applicable only when they 
are expressly included. [p. 564, col. 2.] 

Appeal against the decree of the District 
Judge, Wardha, dated the 21st April 1923; 
in Civil Apeal No. 18 of 1923, : 

Mr. M. R. Bobde, for the Appellant. 

Mr. W. R. Puranik, for the Respondent. 


JUDGMENT.—This appeal arises out 
of a suit for a share of village profits filed 
on. the 28th of April 1922 by the appellant, 
who was then a minor, against the 
lambardar of a village in which he owns 
a share. He claimed his share of the profits 
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‘for the five fasli years from 1326 to 1330. 
The village isin the Nagpur Division, and, 
‘therefore, his cause of action arose on the 
Ist of May of each of the five years from 
-1917 to 1921 A. D. Under s. 160 of the 
‘Land Revenue Act, 1917 the period of 
‘limitation for such a suit is three years 
and the claim for the profits of the first 
‘two of the five years is barred by time 
‘unless the plaintiff is entitled to the con- 
cession granted to minors bys. 6 of the 
‘Limitation Act. It has been held in the 
‘Courts below that he is debarred from 
‘this privilege by s. 160 (3) of the Land 
"Revenue Act, 1917 read with cl. (b) 
of sub-s. (2) of s. 29 of the Limitation Act, 
1908 as amended by Act X of 1922, which 
came into force a little less than two 
months before the suit was filed. 

The petition ofappeal mentions a matter 
connected with the lambardari hag. This 
ground was expressly abandoned in 
argument. Another contention faintly 
urged and obviously untenable, is based on 
a letter written by the defendant lambar- 
dar onthe 28th of April 1918 in which he 
admitted that the profits for 1323 Fasli and 
the subsequent years were unpaid and 
promised to pay at least those for 1323 and 
1824 Fasliin afew days. It is urged that 


this letter ought to be treated as creating - 


a fresh contract in respect of the profits 
for the years 1326 and 1327 Fasli, so that 
“the suit to that extent is a suit on a bond, 
mot a suit for village profits, and, therefore, 
s. 160 of the Land Revenue Act could not 
‘apply to it whatever the meaning and effect 
‘of that section maybe. The many reasons 
for refusing to accept this position are too 
obvious to require statement. l 
The real question in the case is one 
‘of the interpretation ofs. 160 (3) of the 
‘Land Revenue Act, 1917, read with s. 29 of 
the Limitation Act, 1908, as it stood origin- 
‘ally and as it stands: after amendment by 
Act X of 1922. Section 160 of the Land Re- 
venue Act, 1917, lays down that, with certain 
exceptions which donot include the rule 
relating to minors in s. 6 of the Limitation 
Act, 1908, that Act shall govern the limita- 


tion of a suit for recovery of a shareof pro- . 


prietary profits between a lambardar and 
a co-sharer. Section 6 was, therefore, appli- 
cable to such suits. 

Section 29 of the Limitation Act, 1908, 
äs far as it affected such a suit, merely 
laid down that its provisions did not affect 
er alter any rule of limitation prescribed 
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in any special or‘local Act. Sub-section (2) of 
s,29 as amended in 1922 says that periods 
of limitation prescribed by special or local 
laws shall be regarded as prescribed by that 
Act for the purposes of s. 3 and that cer- 
tain other sections, among which s. 6 does 
not appear, shall apply unless they are ex- 
pressly excluded ‘by the special or local 
Act, and that “the remaining provisions of 
this Actshall not apply.” . 

The last phrase can.only mean that 
the remaining provisions of the Act shall 
not apply unless they are expressly made 
applicable by the special or local Act. 
To hold otherwise, as apparently both the 
lower Courts have done, is to hold that it 
isa prohibition of the future as well as 
the past application of those provisions 
by a special or local Act, which is obviously 
impossible. The amendment of s. 29 of 
the Limitation Act in 1922 did not restrict 
its scope but extended it. Under the old 
s. 29 none of the provisions of the Limita- 
tion Act were applicable unless they were 
expressly included by the special or local 
Act. Under the new s. 29 some of them 
are applicable without being expressly 
included unless they are expressly exclud- 
ed; the rest remain, as before, applicable 
only when they are expressly included. 

It is to be regretted that there is no 
finding in the judgments of the Courts 
below as to the amount of the profits realis- 
edin 1326 and 1327 Fasli, the claim for 
which is now found to be made in time. 
The case must go back to the first Court for 
a decision of this matter and the addition 
to the amount decreed by the lower Appel- 
late Court of such ẹ sum asis found to be’ 
due tothe plaintiff for the profits of the 
two years 1326 and 1327 Fasli. The costs 
heretofore incurred by the appellant in 
this Court and the lower Appellate Court 
will be paid by the defendant-respondent. 
All past and future costs in the first Court 
will be paid asmay be ordered by that Court, 

N. E. Case remanded, 
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MADRAS HIGH COURT. 
‘Sgconp CIVIL APPEAL No, 1695 or 1923. 
March 27, 1925. 

Present:—Mr. Justice Ramesam. | - 
MARINGANTI RAMANUJOHARYULU— 
DEFENDANT —ÅPPELLANT 

. Versus 
PUDIPROLU BUCHI MANGARAO, . 
MANAGER or KORUKONDA DEVAS- 
THANAM-—Puatntirr No. 11—RESPONDENT. 

Temple governed by scheme—Supplemental scheme 
appointing manager for purpose of suing, valjdity. of 
—frustee, powers of —License to erect pandal, perma- 
nent, whether can be granted—A dverse possession. 

Where. a temple is governed by a scheme, an order 
ofthe District Court modifying and supplementing 
the scheme and appointing a manager for the pur- 
pose of suing is not ulira vires, : 

Patinkaripat Krishnan Unni Nambiar v. Chakur 
Manakkal Nilakandan Bhattathiripad,'4 M. 141; 1 
Ind. Dee. (N.s.) 933, distinguished. : 

The trustee of a temple has no power to issue a 
ermanent license to put up a pandal on lands be- 
onging to. the temple. No question of adverse pos- 

session arises in a case where a person erects a 
pandal over temple property after applying for and 
obtaining permission ‘from the trustees to do so. 


Nainapillai. Marakayar v. Ramanathan Chettiar, © 


82 Ind. Gas: 226: 47 M. 337; (1924) A. L R. (P. C.) 
65: 19b. W. 259; 22 A. L. J. 130; 34 M. I. T. 10; 
(1924) M. W. N. 293; 46 M. L. J. 546; 10 0. & A. L. 
R. 464; 28-0; W: N. 809; 52I: A. 83; L. R.5 A. (P. C.) 
33 (P: G.), relied:on. | 


Second appeal against a_ decree of the 
Court of the Subordinate Judge, Rajah- 
mundry, in A. S. No. 150 of 1922 (A. S. 
No. 125 of 1922, District Court, Godavari) 
preferred against that of the Court of 
the Additional District Munsif, Rajah- 
“ mundry, in O. S. No. 156 of 1919. 

Mr. G. Lakshmanna, for the Appellant. 
Mr. P. Somasundaram, for the Respond- 


ent. 

- JUDGMENT.—The first point argued 
is that the llth plaintiff was incompetent to 
file the appeal in the lower Appellate 
Court. Mr. Lakshmanna relied on Patin- 


haripat Krishnan Unni Nambiar v. Chekur: 


Manakkal Nilakandan Bhatathiripad (1). 
That: case related to the position of a 
Karayamma Samudayam under Malabar 
Customary Law. Here the temple is govern- 
ed,by a scheme and the order of the Dis- 
_ trict Court, Godavari, dated 7th November 
1919, modifies and. supplements the original 
scheme; and I do not see that the ap- 
pointment of: a manager for the purpose of 
. suing is. ultra. vires. | 
The. next point argued is that Ex. I is 
binding:on, the plaintiffs as it was in com- 


(1) 4 M. 14l; i Ind, Dee, (N. s.) 933, 


1 
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promise of.a bona fide dispute. The Sub- 
ordinate Judge thinks that the dispute 
was “merely a pretention” and he is entitled 
to find so on the evidence. Mr. Laks- 
manua contends that the whole of the Sub- 
ordinate Judge's reasoning in paras. 
2 and 3 is vitiated by a mistake as to the 
pandal to which the litigation of 1905 re- 
lated. Itis true that the pandal referred 
to in the ‘third issue of that suit. was the 
pandal opposite to the trustee’s house: 
Vide Ramanathan Chettiar v. Saminatha 
Aiyar (2), It is also true that the defend-- 
ant’s father was muktyar only for two or 
three years, and: the defendant’s father died 
in 1913. There is nothing to show that 
the pandal was erected with any previous 
express permission prior to 1905 and it is 
possible to argue that its existence was 
adverse if it existed for 40 years. But it 
seems to methat Ex.I is conclusive and puts 
anendio any adverse possession. Exhibit 
I was accepted by the defendant, and 
he is bound by its recitals. It proceeds on 
the footing that the defendant applied for 
permission and the permission was given. 
The possession must be taken to be per- 
missive on the footing of that of a licensee. 

It is true that the license intended to be 
given by Ex. I was a permanent license 
but this the dharmakartha has no right. to 
issue [see Nainapillai Marakayar v. Rama- 
‘nathan Chettiar (3).] Though I do not 
agree with the Subordinate Judge in sup- 
posing that Ex. I should be registered, and 
though a fresh finding might have to be 
called for on the question of adverse pos- 
sion, if there bad: been no Ex. I, I think 
Ex. I puts an end to ‘these questions, 

The second appeal fails and is dismissed 
with costs. | 
V. N. V. Appeal dismissed. 

Z. K. 
(2) 14 Ind. Cas. 520; 12 M. L. T. 155 at p. 158; 23 
L. J. 278 


(3) 82 Ind. Cas. 226; 47 M. 337; (1924) A, 
(P. 6.) 65:19 L. W. 259; 22 A. L. J. 130; 34 M. 
0: (1924) M. W. N. 293; 46 M. L. J. 546; 10 O. 

R. 464; 28 O. W. N. 809;151 L A. B3; L. R. 


I. R. 
L. T. 

! ‘$ 
(P. 0) 33 (P. C). sas 
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. LAHORE HIGH COURT. 
“SECOND Civit APPEAL No. 256 oF 1923. 
į January 15, 1924. 

Present :--Mr. Justice Campbell. 
SALIG RAM—VENDEE—DEFENDANT— 
APPELLANT 

di versus 
BAKHTAWAR SINGH—PLAINTIFE— 
AND ANOTRER— VENDOR—PETITIONER— 
: RESPONDENTS, 
` Soldiers Litigation Act (IX of 1918), s. 11, appli- 
cation of. 
- Section 11 of the Soldiers (Litigation) Act is 
applicable only to a plaintiff who is an Indian 
soldier at the time when he brings his suit. 
Piara Singh v. Mula Mal, 75 Ind. Cas, 915; 4 L, 323; 
(1923) A. I. R. (L.) 655; 5 L. L. J. 551, followed. 
Second appeal from a decree of the 
District Judge, Ludhiana, dated the 20th 
November 1922. 
Lala Badri Das, R. B., for the Appellant. 
Mr Shamair Chand, for the Respondents. 


JUDGMENT. — Bakhtawar Singh, 
plaintiff, sued to pre-empt a sale of land 
which took place on the 6th March 1917. 
He instituted his suit onthe llth August 
1920 and stated in his plaint that he had 
been on war service with the Patiala 
Lancers and that for that reason his suit 
was within time. The defendant vendee 
pleaded that he knew nothing of the plaint- 
iff being in the Patiala Lancers, that he 
was in the village atthe time of the sale 
and that hissuit was time:barred. 

The plaintiff offered evidence of the 
dates on which the Patiala . Lancers 
had been mobilised, and both the Trial 
Court: and the lower Appellate Court 
held that his suit was within time. The 
Trial Court found that the Patiala Lancers 
feturned from overseas on the 16th of Feb- 
ruary 1919 and were demobilised, and that 
they were again mobilised on the 14th 
. April 1919 and demobilised on the 8th 
November 1919. The plaintiff was then 


granted long leave from the 19th December’ 


- 1919 to the 20th of August 1920. 
' The vendee Salig Ram has preferred a 
‘second appeal and has contended that 


some of the evidence on which the above - 


dates were fixed is inadmissible. He must, 
however, succeed on the ground that the 
plaintiff has never proved or attempted to 
_ prove that he isan Indian Soldier within 
the meaning of Act IX of 1918. The term 
“Indian Soldier” means any person subject 
to the Indian Army Act, 1911. The 
persons subjected to the Indian Army Act 
of 1911 are (a) Indian Officers and Warrant 
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Officers, to which category the plaintiff 
certainly does not belong; (b) persons en- 
rolled under the Act; and (e) persons not 
otherwise subject to Military Law, who, on 
active service, etc., are employed by, or arë 
in the service of, or are followers of, or 
accompany portion of, His Majesty's For- 
ces. 

There is no proof that plaintiff is or 
ever’ was a person enrolled under the 
Indian Army Act. If as a member of an, 
Imperial Service Corps he could be brought 
within (c) above during the period that he 
was on actual active service, he certainly. 
ceased to be an Indian Soldier when the 
Regiment returned to Patiala and was 
demobilised in November 1919. As ruled 
in Piara Singh v. Mula Mal (1), s. 11 of the 
Indian Soldiers (Litigation) Actis applic- 
able only toa plaintiff who is an Indian 
Soldier at the time when he brings his 
suit. ; : 

The plaintiff thus has failed to prove 
that his suit is within limitation. T accept 
the appeal, set aside thedecree of the Courts 
below, and order that the plaintiff's suit 
be dismissed with costs throughout. . 

N. H. Appeal accepted. ; 

(1) 75 Ind. Cas. 915; 41. 323; (1993) ALR. (L) | 
655; 5 L. L. J. 581. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPRAL No. 27 or 1925. , 
July 17, 1925. 
Present:—Sir Charles Gordon Spencer, KT., 
Officiating Chief Justice, and Mr. Justice 


Viswanatha Sastri. a 
SAVAN DURGA BAI AMMAL— 
PLAINTIFF-—APPELLANT 


VETSUS 
S. RAMANATHA RAO alias RAMA 
RAO AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Letters Patent (Mad.), cl. 15- Order refusing t 
strike out allegations in written statement, whether 
judgment—Appeal, whether Lies, : 

An order by a Judge sitting on the Original Side of 
the High Court refusing to direct certain allegations 
in defendants’ written statement to be struck out at 
the instance of the plaintiff, as being unnecessary and 
scandalous, is not a ‘judgment’ within the meaning 
of cl. 15 of the Letters Patent of the Madras High 
Court and consequently is not appealable. i 

Tuljaram Row v. Alagappa Chettiar, 8 Ind. Oas. 
340; 35 M. 1atp.7;8 M.L. 7.453; (1910) M. WPN, 


’ 
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697; 21 M. L. J. 1 and Mahalingam v. Natesa Aiyar, 
32 Ind. Oas. 423; 3 L. W. 197: (1916) 1 M. W. N. 146, 
relied on.- 

Appeal from an order of Mr. Justice 
Waller, dated the 17th January 1925, passed 
in’ the -exercise of the Ordinary Original 
Civil Jurisdiction of this Court in C. S. 
No. 742 of 1924. 


lant. 

- Mr, VS. Govindathariar, for the Respond- 
ents. ; ` 
> JUDGMENT. —The- order appealed 
against was an order by a Judge sitting 
on the Original Side of this Court refus- 
ing to direct certain allegations in defend- 
ants’ written statement to be struck out, 


at the instance of the plaintiff, as being 


unnecessary and scandalous. 
In our opinion the Judge's order in ‘this 
case was not a ‘judgment’ within the meán- 
ing of cl. 15 of the Letters Patent and 
consequently i is not appealable. The appli- 
cation was not one which started independ- 
ent 
[see the observations of White, CO. J., 
Tuljaram Row v. Alagappa Chettiar (1)] sae 
conld its effect in any event be to put an 
end to the suit. The order, of course, 
concluded the proceedings in which the 
application was made, if that could be 
regarded as a separate and 


of every order made by a Court in the 
course of the trial of a suit. The pro- 
ceeding in which Waller, J.’s order was 
passed was part- of the. proceedings in 
the suit itself. Therefore, I think that 
when the learned Chief Justice spoke of 
putting.an end to the suit or proceeding, 


he was thinking of some kind of independ- - 


ent proceeding “which could not be called 
a suit. 

It was held in Mahalingam v. Natesu 
Aiyar (2) that an order refusing leave to 
amend pleadings was not 
within the meaning of cl. 15 ofthe Letters 
Patent, The present order is of a cognate. 
nature, the difference. being only “that, 
there the plaintiff sought to amend his 
own plaint and here the plaintiff wishes 
to have the defendants’ written statement 
amended, 

The fact that no appealis provided by 
the. O. P. C. against an order under O. VI, 


(1) 8 Ind. Oas. 319;.35 M. latp.7; 8 M. L. T. 453; 
1910) M. W. N. 697; 21 M. L. J.1. 


uP 32 Ind. Cas. 423; 3 L, W. 107; (1916) 1 M.W. N. 


2 TEED 


MUHAMMAD ABJAL-V. HAFIZANNESSA KHATUN. 


Mr. T. V. Muthukrishnier, for the Appel- 


proceedings ancillary to the a 


independent. 
proceeding, but the sams might be said _ 


a judgment’ 
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r. 16 is an indication-that the Legislature 
intended that there should be no appeal in 
such cases. 

The observation of Waller, J., in Sona- 
chalam Pillai v. Kumaravelu Chettiar (3) 
that all orders passed after contest inter 
partes should be regarded as judgments was 
not necessary for the disposal of that case, 
which followed the decision in Tuljaram Rao 


“y. Alagappa Chettiar (1) and appear to us 


to be toowide. The learned Judge adopted 
the view of Bittleston, J., in De Souza v: 
Coles (4) from which White, C. J., had 
expressed his dissent in Tuljaram Rao v. 
Alagappa Chetiiar (1). The appeal is reject- 
ed on the preliminary point of admissibility 


With costs. 
r a v. Appeal dismissed, 
6; is Ind. Oas. 109; 47 M. 316at p. 324; 46 M. L. 7. 
138; era ee W.N. 167; 19 L. Wed 427; (1 924) ALILR 


(15) 59 
“GAL. E. 0. R. 384. 





CALCUTTA HIGH COURT. | 

APPEAL FROM ÅPPALLATE Decree No. 1210 - 

._ OF 1923. h 
June 9, 1925. 

Present :—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice B. B. Ghose. 
MAHAMMAD ABJAL AND aNoTHER— 

PLaINTIFF3 —A PPELLANTS 
: VETSUS 
HAFIZANNESSA KHATUN AND oTgERS— 
DEFENDANTS—RESPONDENTS. 

Partition suit—Appeal—Parties, _ necessary, failure 
to implead, effect of. 

Ina partition suit it is necessary for all persons 
interested in the property to be before the Court and. 
this is equally necessary in the casé of an appeal from 
‘the decision of the Trial Court in a partition suit, 
The mere fact that certain persons who were parties 
to the partition suit before the Trial Court would not, 
if made parties to the appeal, contest the appeal, is: 
no ground for not impleading them as appellants or 
respondents to the appeal. Where any of the necessary, 
parties to the suit are not made parties to the appeal, 
the appeal cannot proceed. 


Appeal against a decree of the District 
Judge, Backergunge, dated the 12th March, 
1923, modifying that of the Subordinate: 
Judge, First Court, Barisal, dated the 22nd’ 
March 1922, 

Babu Suresh Chandra Talukdar, for the 
Appellants. ' 

Mr. Gumoda Charan Sen (with: himi Babu 
Prasanta Bhusan Gupta), for the Respond- 
ents, 
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JUDGMENT.—This is an appeal by 
_ defendants Nos, 6 and 7 against a decision 
of the District Judge of Backergunge, 
modifying a decision of the Subordinate 
Judge of the First Court at Backergunge. 
The suit out of which this appeal arises 
was brought by the plaintiffs for partition, 
The share of the plaintiffs was not challeng- 
ed in the suit by any of the defendants 
but the real dispute was between the defend- 
ants Nos.6 and 7 on the one hand and 
defendants-Nos. 5,8 and 380n the other, 
The dispute being that the defendants 
Nos: 6 and 7 contended that one Mahammed 
Waris had'two brothers whereas defendants 
Nos, 5, 8 and 38 said that he had only one 
brother. The learned Judge in the Court 
below decided.against the contention of the 
defendants Nos. 6 and 7 and he has ‘held 
that Mahammed Waris had only one bro- 
ther. 

This appeal is preferred, as I have already 
stated, by defendants Nos. 6 and 7, but 
they have .omitted. to make parties the 
plaintiffs in the suit. Their reason being 
that there was no dispute with regard to the 
plaintiffs’ share and that accordingly 
it was-not necessary to make the plaintiffs 
parties'to the appeal. This is clearly wrong. 
Ina partition suit it is necessary for all 
persons interested in the property to be 
before the Court-and this is equally so if 
there is an appeal from the decision of the 
first'or second Court with regard to the 
decision on theclaim. It may be, of course, 
that if the plaintiffs had been made parties 
to the appeal they would not have contested 
the appeal as their share was not challeng- 
ed. This makes no difference, in’ my 
opinion, and the appeal is incompetent un- 
less all persons interested are made parties 
to- the appeal; either. as appellants or re- 
spondents. It was urged before us that the 
matter may .stand over for sometime in 
order that the plaintiffs may now be added’ 
as respondents'to the appeal. But we see 
no reason why we should now allow them 
to be brought on the record after the time 
allowed by law for the appeal has lapsed: 

The: result, therefore, is that the appeal’ 
comes before us as‘incompetent and: we see 
no.reason why we: should follow the course 
suggested by the learned Vakil- for the 
appellants and allow the plaintiffs- now to 
be brought on the record. 

The appeal accordingly fails: and: is- dis- 
missed with costs. 


Z. K. Appeal dismissed; 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 1 or 1923, 
January 21, 1925. 

Present:—Sir Victor Murray Coutts’, 
Trotter, Kr., Chief Justice, and Mr. Justice: 
Krishnan. ' 
B. PARTHASARATHY CHETTY anon Co. 
—DEFENDANTS—APPELLANTS 
VETSUS 
T. M. GAJAPATHI NAIDU ann Co, 
í —PLAINTIFFS— RESPONDENTS, 

Sale of goods—C. I. F. contraet—Buyers refusal 
to accept bills—Re-sale by vendor after delay and drop. 
in prices-——Goods tendered not in accordance with con- 
tract—Seller, right of, to claim loss incurred on 
re-sale, š . 

Plaintiffs undertook to supply the defendant with 
fireworks imported from Europe, the bills: therefor 
to be accepted on presentation and paid for at 
maturity; in default, the plaintiffs were authorised to 
dispose of the goods by public sale or auction. It 
was agreed that the goods should be supplied in 3 
lots of 10 cases each, each lot containing a different 
design. The invoices forwarded did not show this 
and the defendant refused to accept the drafts. 
Plaintiffs thereupon, long after the season for fire- 
works was over and when prices had greatly dropped; 
sold the goods and sued for the loss incurred by them 
on such re-sale. It was proved that the goods con+ 
signed were all of one design and'‘not of different 
designs as provided for in the agreement: 

Held, that the plaintiffs’ suit must fail inasmuch 
as, (a) they were not justified in re-selling the goods 
after an unreasonable delay, and (b) they had not 
shown that the goods which they purported to re-sell 
and had re-sold were goods which the defendants 
would have been obliged to take under the terms of 
the contract. [p. 570, col. 2.) 

Braithwaite v. The Foreign Hardwood Co., (1905) 2 K.. 
B. 543: 74 L.J. K. B. 688; 92 L. T. 637; 21 T. L. R. 
413; 10: Com. Cas. 189; 10 Asp. M. O. 52, explained, 

Appeal from the judgment of Sir Walter 
Salis Schwabe, Kr., Chief Justice, dated the 
llth October 1922, and. passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction of the High Courtiin C. 8: No; 
163 of 1921. 

Messrs. Nugent Grant, K. Rajah Iyer 
and P. Krishnamachari, for the Appellant. 

Mr. V. C. Gopalaratnam, for the Re- 


spondents. 
JUDGMENT.. 

Coutts: Trotter, C. J.—If I had: not 
the misfortune to differ from my learned pre- 
decessor who tried this-case; Iishould myself 
have thought this matter to be a reasonably. 
clear one. The plaintiffs are persons: who 
were buying goods from foreign merchants 
in Europe on the demands of persons in the 
position of. the defendantsand in tHis case 
the defendants commissioned the plaintiffs _ 
to get them some fireworks'from Europe 
on certain conditions. The contracti is. a 
confused document but the clauses that we 
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are primarily concerned with apparently are 
reasonably clear. The contract provided 
for. the drawing’ of bills against invoices 
and I will take itfor purposes of argument 
- that this was in effect a C. I. F. contract. 
The invoices came tohand with the docu- 
ments and drafts attached. The terms of 
payment are these: “We authorise you to 
draw upon us for the total amount of 
invoice at the sight mentioned below at 
current’ rate of exchange and such bill or 
bills we hereby bind ourselves to accept 
on presentation and pay at maturity.” That 
is the material clause. Then lower down 
comes this, “should we fail to accept or to 
pay at’ maturity such bill or bills or to pay 
cash as before agreed, we hereby autho- 
rise you to dispose of .the documents or 
goods either by private sale or by public 
auction on our account.” The contract was 
on the6th.May, 1920 and the goods came 
through in about’ the following October and 
the specification of the goods provided for 
by the contract was ‘30 cases of wonder 
candles, offer No. 383, each label 10 cases, 
in all three designs.” ‘Then there was a 
further order for five lots of two vases of 
different classes of goods and we are only 
concerned with one of these because the 
othersiwere not shipped. The contract’ pro- 
vides that the plaiutiffs are to be at liberty 
.to execute the order in something less than 
its entirety. The invoices specify the two 
eases of goods as “wonder candles coloured 
as per my offer No. 383, 9cm. burning” and 
the 30 cases as “wonder candles (electric 
sparkles) white as per my offer No. 383, 
9cm. burning.” The defendants were obvious- 
ly bound on receipt of the shipping docu- 
ments, if they were in order, to accept the 
drafts that were forwarded through the 
Mercantile Bank. They refused to do so 
and they justified their refusal on the 
ground that the invoice was silent as to the 
provision that the 30 cases should have been 
divided into three lots of ten cases, each 
containing a different design and that that 
ought to have appeared on the face of the 
invoice. This case has been discussed on 
the footing that that was not a reasonable 
rejection and that there was nothing in the 
invoice to warrant them in refusing to 
accept the drafts. Therefore the position 
was that on the date when they refused to 
accept these drafts in Octocer, they were 
in breach and the defendants have been 
sued for the consequences of that breach. 
The goods were taken over by the plaintifis 
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and in August, 1921, they were sold, and 
sold ata very great drop in value. In the 
first place, it is very evident that the 
plaintiffs could not possibly go on indefinite- 
ly holding goods of this kind, goods of a 
perishable nature and goods which are only 
in vogue at certain seasons in the year, and 
apparently the season in India is not: very 
different from the season in England, the 
months of November and December. But 
there was a much more fundamental'flaw in 
the plaintifis’ goods than that. It proved 
on the evidence that satisfied the learned 
Chief Justice: to be a fact that, when the 
goods were examined, instead of being 
divided into three lots each with a different 
label specified in the contract, all the 30 
cases were thesame. The finding of fact 
is challenged by the plaintiffs-respondents. 
But we have gone through the evidence 
very “carefully. Mr. Gopalaratnam has 
taken us through it, and our opinion is 
that the only witness who is clear or speci- 
fic about the matter and who seemed to 
know what he was talking about is D. W. 
No. 6, Govindaswami Chetti, who is quite 
explicit and the more he was cross-examined 
about it the more clearly did he adhere to 
the story that he gave that he had seen all 
these goods and that they were all marked 
with the same labels. It is suggested that 
the state of the law about thesale of goods 
is this, that, if there is a breach of contract 
which isunwarranted and cannot be sup- 
ported, the buyer who rejects the goods 
cannot be heard to say thereafter that in 
truth and in fact the goods were in sucha 
state as would have justified him in reject- 
ing them on the actual ground of their 
quality even though he took and falsely 
took some other ground of rejection. That 
may or may not be the scope of Braithwaite 
v. The Foreign Hardwood Co, (1), and'I note 
Lord Sumner in the House of Lords while 
confining Braithwaite'scase(1)strictly tothat 
case seemed very doubtful as to whether 
even that was not too wide a proposition 
to put forward. But I notice that in 
Braithwaite's case (1) when it came to the 
measurement of damages it is clear that. the 
inferior quality of the timber in that case, 
though it was.not allowed for the defence 
to say that it entitled them to reject and 
that, therefore, there could be no dama- 
ges, was clearly taken into account, and 
(1) (1905) 2 K. B: 543: 47 LD JL K. B. 688; 92 L, T, 


637; 21 T. L. R. 413; 10 Com. Oas. 189; 10 Asp M. 
0. 52, 
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having. ascertained the difference between 
the market and contract price, allowance 
was made for the deficiency of the quality 
of the timber tendered. What is the posi- 
tion in this case? In this case, the plaint- 
iffs claim not damages based on the market 

rice in which case the principle of Brai- 
thwaite’ s case (1) might intervene to prevent 
Mr. Grant saying: “Oh, You cannot geb any 
damages here because your goods were not 
only not as warranted but there was a com- 
plete breach of the condition of deser iption 
and you werein fact selling other goods”. 
Let it be assumed that Br aithi aite's case (1) 
would carry Mr. Gopalaratnam. so far and 


Mr. Grant could not set up that defence. But ° 


here there is no claim. for the difference be- 
tween the market price aud the contract, 
price. The claim here is in the terms of the 
contract. We sold the goods and we could 
debit you with the loss that we suffered, 
the difference between the actual sale price, 
and the contract price. What is the clause? 
The clause is this, and Lam quoting only the 
material words: “Should we fail to accept the 
bills we hereby authorise you to dispose of 
- the goods on our account and risk without 
notice and we bind ourselves to make good 
any loss or deficiency that may arise from 
such sale’. What does that means? It 
means that if the defendants default in 
accepting the bills, the plaintiffs have the 
power to-re-sell all the goods. What is 
meant, by the goods? Obviously the goods 


that corresponded to the description in the | 


contract.. Supposing that instead of being 
‘filled with fireworks the cases were filled 
with shavings, isit possible for a moment 
to say that the plaintiffs can go into the 
market and sell the shavings and then 
come down on the defendants for the price 
of the fireworks? .We should clearly be 
exceeding the scope of the doctrine in 
Braithwaite's case (1). if we should give 
effect to so absurd a contention. The plaint- 


iffs have elected to open their mouth for a 


wider remedy and they have got to prove 
“that the goods that they, sold were goods 
which they delivered or were prepared to 
deliver in conformity with the contract. 


Had they sued for the difference between’ 


the market and contract price, I think it 
would be quite . possible to state, “Yes. 
You must get that and you need not prove 
that the goods really corresponded to what 
was contracted for. But, of course, you will 


have to make allowance for any loss of 
,yalue caused by the breach of condition, 
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although it is not available as a weapon for. 
the rejection of the goods in toto”. Itis 
only fair to observe that the learned,. Chief 
Justice did apparently find as a fact that 
the goods tendered were just as good . 
as the goods contracted for. In- that 
case it might be that if they had sued for 
the difference between. the market price 
and the contract price and proved it, they ` 
would have got some damages. However 
Ido not think they would have got very 
much because the only evidence that was 
called in went all to show that if the goods 
had been re-sold on the date of breach or 
shortly afterwards, far from having dé: 
preciated in value, they had appreciated, 

However, that was done and we cannot 
allow the plaintiffs to start a wholly new 
case on a different basis at this stage. We 
must, therefore, hold that the plaintiffs 
have failed to prove their case, that they 
were not justified in unreasonably delaying 
before they re-sold the goods in any event 
and that further in law before they could 
substantiate a claim of this nature and on 
this ground they must show that the goods 
whieh they purported to re-sell and had 
re-sold were goods which the defendants 
would have been obliged to take under ' 
the terms of the contract but failed to do 
so. The appeal must be allowed with costs 
here and below.. ` 

With regard to the tivo cases, they stand 
on exactly the same footing as the others’ 
because there never was any opportunity 
given to see whether the goods on the 
market would haveinvolved any loss at all 
and the evidence is just the same as with 
regard to the other cases. The plaintiffs 
cannot leave this case in a state of nebulous 
conjecture. On-this part of the case also 
the plaintiffs fail. 

Mr. Grant does not press the counter- 
claim. The counter-claim will.stand dis- 
missed with costs in the appeal. 

' Krishnan, J a agree and have noth- 
ing to add. 
V. N. V. 

Z. K. 


Appeal allowed. 
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LAHORE HIGH COURT. 
Szconp Orvin APPEAL No. 2536 oF 1921. 
| April 29, 1924. h | 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Zafar Ali. 
TIRKHA MAL—DEFENDANT—APPELLANT 
VETSUS y 
GURJI MAL—-PLAINTIFF—RESPONDENT. 
Hindu Law—Joint family—Partition—Separation 
of one member—Presumption as to olhers. K 
When one member of a joint Hindu family 
separates, there is no presumption that the remaining 
‘members remain joint and an agreement to remain 
united or to re-unite must be proved. 
. Jatti v. Banwari Lal, 74 Ind. Oas. 462; 4 L. 350; 
21 A. L. J. 582; (1923) A. I. R. (P. 0.) 136; 18 L. W. 
273; 45 M. L. J. 355; (1923) M. W. N. 687; 25 Bom. L. 
.R. 1256; 28 C. W. N. 785; 33 M. L. T. 283; 50 I. A. 
192 (P. C.), followed. ` 
Where on the separation of one member, the shares 
-of other members also are defined in the, partition 
deed, the legal inference is that the latter are to hold the 
“property allotted to them in those shares as separate 
owners. 


Second appeal from a decree of the 
ee Judge, Hissar, dated the 13th June 
1921. 

Lala Jagan Nath, for the Appellant: 
` Mr. G. S. Salarya, for the Respondent. 

' JUDGMENT.—This was a suit be- 
tween two Hindu brothers who, together 
“with a third named Madan Lal, once. con- 
stituted a joint Hindu family. In June 
.1903 the plaintiff separated from the other 
two and a deed of partition was duly exe- 
cuted defining the shares of all three. 
After the separation of the plaintiff, Madan 
. Lal and the defendant, who was then a 
minor, continued to live ‘together and* the 
-two transacted business jointly. Madan 
-Lal died later on leaviig a son Sohan Lal. 
.The latter has not been heard of for over 


seven years and the plaintiff, therefore, : 


maintained that he was dead and sued to 
recover half of his share in the property of 
which heand the defendant were co-owners. 
The Trial Court dismissed the suit holding 
that the defendant and Madan Lal had 
remained united.and that, therefore, the 


defendant was entitled. to succeed. to the ' 


whole of the property of Madan Lal's son 
by right of survivorship. On appeal the 
learned District Judge reversed the judg- 
ment and decree of the first Court on the 
ground that it was not proved that the 
defendant Madan Lal remained united or 
re-united after the partition. 

The only point urged before us on behalf 
-Òf the defendant-appellant in this second 
‘ appeal is that the deed of partition referred 

-to above fully indicated that the two bro- 
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thers remained joint and that the finding 
of the lower Appellate Court. to the con- 
trary was erroneous and insupportable. 
But in the said deed the shares of the de- 


-fendant and his brother Madan Lal were 


defined and the legal inference, therefore, 
is that they were to hold the property 
allotted to them in those shares as separate 
owner. In the recent Privy Council case, 


-Jatti v. Banwari Lal (1), their Lordships of 


the Privy Council decided that when one 
member of a joint Hindu family separated 
there was no presumption that the remain- 
ing members remained united, and that an 
agreement to remain united or to re-unite 
must be proved like any other fact. In the 


- present case there was no evidence to estab- 


lish that the defendant and Madan Lal re- 
mained united or agreed tore-unite. We 
are, therefore, of opinion that the conclu- 


` sion arrived at by the learned District Judge 


is correct and dismiss the appeal with costs. 
R. L. 
N. H. Appeal dismissed, 
(1) 74 Ind. Cas. 462; 4 L. 350; 21 A. L. `J. 582; (1993) 
A.I. R. (P.C) 136; 18 L. W. 273; 45 M. L. J. 355; 
(1923) M. W. N. 687; 25 Bom. F. R. 1256; 28 CO. W. Ñ, 
785; 33 M. L. T. 283; 50 I A. 192 (P. C.). 





MADRAS HIGH COURT. 

Orvit Reviston Prtirton No. 901 or 1923. 

February 11, 1925. ` i 
_ Present:—Mr. Justice Ramesam. 
NARAYANA DOSS—Puaintire— 
PETITIONER 
Versus l 
SANKARASUBBIER AND oTHERS— 
DEFENVANTS— RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 8 (2) (d)— 
Inam excluded from Permanent Settlement, whether 
estate—Jurisdiction of Civil Courts—-Burden “of 
proof. NA 

Aninam, which is not a Darmila inam, and which 
is excluded from the scops of the Permanent Settle- 
meat, whether enfranchised by the [nam Commissioner 
or not, canbe governed by the Madras [states Land 
Act only ifitisa whole village and even then only if 
the conditions ofs. 3 (2) (d) ofthe Act are satisfied, 
as to which the onus ison the person who seeks, to 
oust the jurisdiction of the Civil Courts. 

Petition, unders 25 of Act IX of 1887, 
praying the High Court to revise an order, 
dated the 3Uth July 1923, of the Court 
of the Subordinate Judge, .Tinnavelly, in 
8. C. No. 1877 of 1922. 

Mr. K. V. Sesha Iyengar, for the Peti- 
tioner, `. ` 


z 
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JUDGMENT.—The plaintiff is the 
holder of.an inam of 65 cents in a ryotwart 
(or Ayan) village Seevarampari belonging 
to Government, The defendant is his 
tenant and the suit is. for rent. An 
inamdar by which. Imean the owner of an 
inam excluded from the scope of the 
Permanent Settlement and either enfran- 
chised by the Inam Commissioner or not, 
but not the so-called “Darmila inam”, 
can, be, governed by the Estates Land Act 
only, if it is a whole village and even 
then only if the conditions of s. 3 (2) (d) 
are satisfied as to which the onus is on 
the person, who seeks to oust the jurisdic- 
tion of the Civil Courts. In the present 
ease: we have not a case of a whole village, 
The case in.Appalanarasimhulu v. Sanyasi 
(1) related toa subsequent inam, 4. e., land 
granted by a zemindar after the settle- 
ment (a. grant- before the settlement pro- 
vided it was included in the assets of 
the zemindari stands on the same foot- 
ing). It did. not relate to a case of 
enfranchised or enfranchiseable inam. The 
case in Gadudhara Doss v. Suryanarayana 
Patnaik (2) was also a similar case so also 
Jurugumilli Brahmayya v. Chellaghals 
Achiraju (3). These cases have no bearing 
on the matter before me. The order of 
the Subordinate Judge (who thought these 
cases applied and directed the plaintiff 
to go to Revenue Court) is set aside and 
the suit remanded to him for disposal 
according to law. The respondents will 
pay the costs of the petition in this Court. 
The costs in the lower Court will abide the 
result. 

V. N. V. 


Z. K. 
(1) 17 Ind. Cas. 120; 38 M. 33. 


Petition allowed. 


(2) 64 Ind. Cas. 317; 44 M. 677; 41 M. L. J. 97; (1921) 


M? W. N. 413; 14 L. W. 453: 
(3) 70 Ind. Oas. 615; 45 M. 716; (1922) M. W. N. 280; 
31M. L. T. 91; 43 M. L. J. 229; (1922) A. L R. AL) 373. 





MADRAS HIGH COURT. 
@rviu MISCELLANEOUS Petition No. 4216 
oF 1924, 

February 5, 1925. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Rao. 
CHELASANI RATLAY YA—PETITIoNFR 
VETSUS 
ANNE BRAHMAYYA AND OTHERS— 


RESPONDENTS. 
Givil Prosedure Code (Act V of 1908), s. 110— 
Appeal to His Majesty in Council—-Valuation in plaint 
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accepted by defendant—Plaintiff, whether can question 
valuation. 

Where a plaintiff values the property which is-the 
subject-matter of the suit at Rs. 10,000 and the 
valuation is accepted by the defendant, it is not opeh 
to the plaintiff on an application by the defendant for 
leave to appeal to the Privy Council to show that the 
value of the property is less than Rs. 10,000. 

Rachappa Subrao v. Shidappa Venkatrao, 50 Ind. 
Cas. 280; 43 B. 507; 17 A. L. J. 418; 25.M. L. T. 298; 
36 M. L. J. 437; 29 C. L. J. 452; 21 Bom. L. R. 489; 10 
L. W. 274; 24 0. W. N. 33; 1 U. P. L. R. (P. C.) 83; 
46 L A. 24 (P. C.)and Alagappa Chetty v. Nachippan, 
69 Ind. Cas. 385; 43 M. L. J. 728; 16 L. W. 517; (1922) 
M. W. N. 683; (1923) A. 1. R. (ML) 125; 31 M. L. T. 
335, followed. 


Petition presented under s. 110 and 
O. XLV, rr. 2 and 8, ©. P. C., praying that 
in the circumstances stated therein, the 
High Court will be pleased to grant a 
certificate to enable the petitioner to appeal 
to His Majesty in. Council against a 
decree of the High Court, dated: the 
13th February 1924, and passed in A. S. 
No, 186 of 1921, preferred against that of 
the Court of the Subordinate Judge at 
Bezwada, in O. S..No. 41 of 1919. 

Mr. B, Somayya, for the Petitioner. 

Messrs. A. Krishnaswami Iyer and P. 
Satyanarayana Rao, for the Respondents. 


ORDER.~-This is an. application for 
leave to appeal to His Majesty in Council. 
The value of the subject-matter. of the suit 
in the Court of ‘first instance and the 
value of the subject-matter in dispute on 
appeal to His Majesty in Council must be 
Rs. 10,000 or upwards: (section 110, G. 
P. C.). The suit was for setting aside 
an adoption and an alienation. The 
alienated properties were set. forth in the . 
schedule to the plaint and were valued 
at Rs. 5,000 in para. 4 of the plaint. 
That’ there are other properties affected 
by the adoption and by, the suit is admitted 
and the value of all the properties was.de- 
scribed in para. 3 of the plaint as Rs. 10,000, > 
30 years ago. The plaintiffs finally valued 
the suit for purposes of jurisdiction. at 
Rs. 10,000 (see para. 7 of the plaint). 
This value must be the market value of 
the subject-matter of the suit. It cannot. 
be the artificial valuation prescribed under 
s.7 of the Court Fees Act which is in- 
applicable tothe case as the suit is: for 
declaration without consequential relief 
and, therefore, falls under Ch, UI, cl. (17) 
of the Court Fees Act. Under s. 12 of 
the Civil Courts Act, the jurisdiction de- 
pends on the value of the subject-matter 
of the suit and that value (which, in that 


[941101995] 
section, means market value) bas been 
stated to be Rs. 10,000. The plaintiffs are, 
therefore, barred by their valuation [see 
Alagappa Chetty v. Nachiappan (1) where 
the valuation though under the Court Fees 
Act, was also of the market value as the ' 
suit related to sites and buildings and not 
lands and, therefore, was governed by 
s. 7, cl. (v) (e) and not cls. (a) to’ (d)]. The 
decision, of the Judicial Committee in 
Rachappa Subrao v. Shidappa Venkatrao 
(2) involves the same principle. It was 
held in that case that the plaintiff’s valua- 
tion having been accepted by the. defend- 
ant, the defendant cannot be allowed 
to raise the question that the value'was 
less than Rs. 5,000 and to contend that 
` no appeal lay to the High Court. The 
` present case is stronger. It is not the 
opposite party but the plaintiff. himself 
that wants to show that the value of the 
subject-matter is less than Rs. 10,000 to 
avoid appeal to the Privy Council, he 
having valued. the subject-matter at 
Rs. 10,000 when he filed his suit, a valua- 
tion accepted by the’ other side. Itis not 
suggested that, if the value of the subject 
matter in suit is Rs. 10,000 or upwards, 
_ the value of the subject-matter in appeal 
has become. different. 

The judgment is a reversing judgment 
and the petitioner is entitled to the leave 
prayed for which is accordingly granted. ` 

V. N. V. Leave granted. 

Z, K. 

(1) 69 Ind. Cas. 385; 43 M. L.J. 728; 16 L. W. 517; 
(1922) x W. N. 683; (1923) A. L R. (M) 125; 31 M. 

(2) 50 Ind. Cas. 280; 43 B. 507; 17 A. L. J. 418; 25 
M. L. T. 298; 36 M. L. J. 437; 29 C. L. J. 452; 21 Bom. 
L. R. 489; 10 L. W. 274; 240 W. N. 33;1 U. P. L. 
R. (P. C.) 83; “461. A. 24 (B.C). 
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A, J.C. 
‘Wadero Haji DOST MAHOMED 
AND ANOTAER-- PLAINTIFFS 
z versus 
MOHANDAS LALCHAND AND ANOTHER — 
DEFENDANTS. 
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v3, 0. XXX, r. 4—Contract Act (TX of 1872), s. 48 
—Suit by persons jointly entitled to sue—Death of 
plaintiff pending suit—Legal representatives not 
brought on record within statutory period—-Abatement 
of suit—Interpretation of Statutes—Conflicting con- 
structions, preference between. 

Order XXX, r. 4 of the C. P. C. applies to suits 
which not only may but are, as a matter of fact, in- 
stituted in the name of a firm. The rule has no 
application to suits instituted in the names of indivi- 
dual partners. p 575, col. 1.) 

All partners living at the time of the institution 
of a suit contemplated by s.45 of the Contract Act 
should join as co-plaintiffs and the failure to bring 
on the record all such partners within the statutory 
period prescribed for institution of the suit would 
result in its dismissal. [p. 574, col. 1.] 

Failure to bring on the record within the statutory 
period the legal representatives of a necessary party 
to a suit who was on the record and who dies pending 
the suit would result in the abatement or dismissal 
of the suit. [ibid.] 

Of two alternative constructions of the provisions of 
a Statute which are both possible, the one which does 
not lead to absurdity should be accepted especially 
when such construction is most in accordance with 
the intention of the Legislature so far as it can be 
gathered from the provisions of the Act taken as a 
whole. [p. 575, col. 2.] 

[Case-law ‘discussed.] 

Mr. Kodumal Lekhraj, for the Plaint- 
iffs, 

Mr. E. V. Castollino, for the Defend- 
ants. 


JUDGMENT.—This suit was institut- 
ed by the two plaintifs Dost Mahomed 
and Tejumal for rendition of accounts in 
respect of certain agricultural produce sent 
by them on their joint account to the 
defendants at Karachi for sale on com- 
mission. Tejumal has died since the suit, 
His legal representatives have not been 
brought on the record within the statu- 
tory period, and the suit as regards Teju- 
mal has abated under O. XXI, r. 3, cl. (2), 
C. P.C. The question now for my con- 
sideration is whether Dost Mahomed is com- 
petent to continue the suit alone. 

The plaintiff is silent as to the rights of 
the two plaintiffs inter se. They are both 
described in the heading of the plaint as 
zemindars. Whether the produce sent by 
them forsale came from fields jointly or - 
separately owned by them or was purchased - 
by them jointly, the plaintiffs may for the 
purposes of this case be treated as partners ` 
or quasi partners in. the produce and its 
sale-proceeds, 


From the pleadings it is clear that the 
cause of action on which the suit for 
accounts is based, is a promise made by 
the defendants to render an account of the 
sale-proceeds of this produce to both the 


574. 
plaintifis jointly and,. therefore, according 
to the provisions of s 49, Indian Contract 
Act, the right to claim ‘such account from 
the defendants rested during the lifetime 
of Tejumal with both the plaintiffs jointly 
and now it rests jointly with the plaintiff 
Dost Mahomed and the legal representatives 
of Tejumal and not with the plaintiff alone. 

The effect of s. 45, Indian Contract Act, 
on the rights of some of the partners to 
sue for the benefit of themselves and 
of others ‘in respect of a joint cause of 
action has been the subject of several 
decisions before the passing of the C. P. 
C. of 1908. It would appear from those 
decisions that the Courts in India were 
of the view that all partners living at 
the time of the institution of a suit contem- 
plated by s. 45, Indian Contract Act, should 
join as co-plaintiffs, and that the failure to 
bring on the record all such partners within 
the statutory period prescribed for institu- 
tion of the suit’ resulted in its dismissal: 
Kalidas Kevaldas v. Nathu Bhagvan (1), 
Relumal Devlaram v. Chellaram Jodharam 
(2). It would also appear to be equally 
clear that failure to bring on the record 
within the statutory period the legal re- 
presentatives of a necessary party to asuit 
who was on the record and who died 
pending the suit, resulted in the abatement 
or dismissal of the whole suit: Raj Chunder 
Sen v. Ganga Das Seal (3). There was a 
divergence of opinion asto the effect of the 
failure to join legal representatives of a 
“partner who had died before suit. The 
Caleutta High Court was of opinion that 
the same rule applied : Ram Narain Nur- 


singh Doss v. Ram Chunder Loll (4). The- 


Bombay, Madras and Allahabad High Court 
had adopted a different view. Gobind 
Parsad v. Chandra Sekhar (5) Motilal 
Bechardoss v. Ghellabhai Hariram (6), Vaidya 
Natha Ayyar v. Chinnasami Naik (7) and 
Debi Das v. Nirpat (8). This question came 
before the Bombay High Court in Motilal's 


(1) 7 B. 217; 7 Ind. Jur. 428; 4 Ind. Dec, (N. s.) 


31 O. 487:8 0. W. N. 442; 14 M. L. J. 147; 31 
L 71; 1 A. L. J. 145; 8 Sar. P. C. J. 623 (P. CO). 
(4) 18.C. 86; 9 Ind. Dec. (x. s.) 58. 
(5) 9. A. 486; A. W. N. (1887) 133; 5 Ind, Dec. 
; B.) T61. 
Ce ir B. 6; Chitty’s S.C. ©. R. 336; 9 Ind. Dec, 
(Nn. 8.) 4. 5 ; 
17 M. 108; 6 Ind. Dec. (N. 8.) 74. 
B 20 A. 365; A, W. N. (1898) 73; 9 Ind. Dec (x. s.) 
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case (6) on a reference made by the Chief 
Judge of the Bombay Court of ‘Small 
Causes, where a long standing practice 
had prevailed of entertaining suits without 
joining the legal representatives of a 
deceased partner, and the Court permitted 
this practice to continue though it was 
contrary to the provisions of s. 45, Indian 


Contract Act, as would appear from the fol- . l 


lowingobservations of Farron, J. at page 14* 
of the report':— 

“The introduction, into s. 45, of the words 
‘as between him and them’ occasions, no 
doubt,. a serious difficulty in adopting 
the ruling of the High Court of Allahabad. 
It is difficult to give these words their 
full effect, if the surviving contractors in 
the case of partners are allowed to sue 
alone. The right to performance of the 
contract, as far as the other contracting 
party is concerned, rests just as much with 
the representative of the deceased partner 
as with the surviving partner. Can the 
latter, then.sue without joining the former 
as a party to the suit? Logical consist- 
ency points to an answer in the negative. 
The case of partners is, however,:as we 
have shown, anomalous and we think that 
as the. Legislature has not enacted that 
the representatives of a deceased partner 
must join in suing in a partnership con- 
tract jointly with the surviving partners, 
we are not wrong in holding that, not- 
withstanding the provisions of the Contract 
Act, the old practice of the Small Cause 
Court need not be changed”. |. > 

This exception of permitting the living 
partners to sue, given effect to by judicial 
decisions of the three High Courts against 
the provisions of s, 45, Indian Contract Act 
‘does not appear to have been extended so 
as to permit of a suit being continued 
without bringing on the record the legal 
representatives of a partner who had died 
pending the suit. 

It is, however, contended that O. XXX, 
r. 4 of the ©. P.C. of 1908 contains a 
legislative modification of the provisions 
of s. 45, Indian Contract Act, and that in a 
suit filed by partners in the ordinary form 
it is not necessary now to bring on record 
the legal representatives of a partner dying 
pending the suit. Reliance has been placed 
on the observations of Fletcher, J., in 
Bal Kissen Das v. Kanhya Lal (9). It is 


no doubt true that at first sight O. XXX, 
(9) 21 Ind. Cas. 509; 17 C. L. J. 648. - 
*Page of 17 B—[#d.] 
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T. 4 would appear not to be limited to suits 
instituted by .or against a firm in ‘the 
firm’s name, but also to refer to suits 
instituted by partnersin their individual 
names. The rule refers to suits which 
may be filed, and not to suits which 
are,as a matter of fact, filed in the name 
of the firm. It may ‘fairly be argued that 
this rule modifies the provisions of s. 45, 
Indian Contract Act, so,as “to permit of 
suits being instituted in the ordinary form 
and to permit of such suits being con- 
tinued by one or more of the partners 
in a firm, without impleading or jcining 
the legal representatives of a decéased 


«partner, : 


There are, however, some difficulties in 


-accepting ‘this view; and it appears to me, 


with all due respect to the learned Judges 
who were parties to the decision in Bal 
Kissen Das’ case (9) that O. XXX, r. 4 applies 


‘to suits which not only may but are, asa 


< to have been referred to or considered. 


A 


matter of fact, instituted in the name of 
the firm and does not apply to suits in- 
stituted in the names of individual part- 
ners. In this view I am supported by a 
later ruling of another Division Bench of 
the same High Court in Monmohan Panday 
v. Bidhu Bhusan Roy Chowdhury (10) 
where Bal KissenDas’ case (9) appears not 
The 
point at issue in this later case was as 
to the maintainability of an appeal where 
one of thesuccessful respondents had died 
pending appeal. The original suit had not 
been filed by the partners in the firm’s 
name, and one of the difficulties of accept- 
ing the view thatr.4 applied as well to 
suits instituted in the names of the indivi- 
dual partners has been brought out in the 
eee passage of their Lordships at page 
27 oo 5 
“But even if we were to hold that the 
appeal can proceed in the absence of the 
representatives of the deceased plaintiff, 
we do not think that there would be any 
benefit to the appellants because: the 
representatives of the deceased plaintiff 


‘can apply for’ execution of the entire 


decree against the’ defendants as the decree 


- in. their favour cannot be touched by us.” 


Two different rules as to joinder of 
parties depending on whether such joinder 
is to be made in a suit or in an appeal, 
could not have been within the contempla- 


tion of the Legislature and should not 
(10) 48 Ind. Cas. 309; 28 O. L. J. 268. 
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prevail. Pushed toits logical conclusion 
1, 4, as so-interpreted, would lead to any 
absurdity. When a suit is instituted by 
the sole surviving partner of a firm in his 
own name, on this interpretation, it would 
appear that on his death the suit may 
be continued without bringing his legal 
representatives ‘on the record, or as a 
` matter of that, without having any person 
on the record as plaintiff whether such 
person be his personal legal representative 
or not—a possibility which could never have 
been intended by the Legislature. 

Rule 4 is equally open to the construction 
that it applies to suits which not only 
may be instituted underr. 1 of the same 

“Order, but are, as a matter of fact, insti- 
tuted under that rule. This rule forms 
part of O. XXX which regulates generally 
the special procedure ih suits by and 
against firms, and does not form part of 
©. XXII which refers to joinder of legal 
representatives in an ordinary suit. Though 
a suit instituted under O. XXX, 0. P. C, 
in the name of the firm, is on behalf of 
all the, partners of the firm, their names 
do notappear on the record. Prima facie, 
therefore, there would appear to be no need 
for an application to join the legal repre- 
sentatives of any of such partners dying 
pending suit. This accounts for the ex- 
press provision in r. 4 that s. 45, Indian 
Contract Act, shall not have the effect of 
making suchjoinder necessary. The same 
considerations do not apply toa suit filed 
in the ordinary form. Of the two alter- 
native constructions which are both possible, 
the one which does not lead to an absurd- 
‘ity should be accepted : per Lord Wens- 
leydale on Grey v. Pearson (11) and specially 
so when it is one which in the 
words of Lord Herschel in Colquhoun v. 
Brooks (12) is most in accordance with the 
intention of the Legislature so far as it 
can be gathered from the provisions of 
the Act taken as awhole. I, therefore, 
hold that O. XXX, r. 4, ©. P. Q. is limited 
in its operation to suits instituted by or 
against partners in the name of their firm, 
and not in their individual names. The 
resultis that this suit fails and is dismissed 
with costs. 
P. B. A. 
Z 


. K. ; 
(11) (1857) 6 H. L. C. 6l at p. 106; 26 L. J. Ch. 473; 
5 W. R. 454; 10 E. R. 1216; 3 Jur. (N. s.) 823; 108 R, 


Suit dismissed. 


LR. 19. 
(12) (1889) 14 A. O. 493 at p. 506 
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MADRAS HIGH COURT. 
Crvit Revision Pseririon No. 529 or 1925. 
July 23, 1925. . 
Present:—Mr. Justice Ramesam. 
Toe MAHARAJA or JEYPORE— 
PETITIONER 


VETSUS 

SOBHA SUNDAR DALAI—RESPONDENT. 

Madras Estates Land Act (I of 1908), ss. 111, 112— 
Civil Procedure.Code (Act V of 1908), s. 115—Sale of 
holding, application for, by land-holder—Order of 
Revenue’ Divisional Oficer, whether revisable by High 
: Court--Board of Revenue, refusal of, to inierfere— 
Interference by High Court—Arrears of rent, payment 
of, by stranger—Acceptance by land-holder, effect of— 
Interest of person paying, whether can be questioned. 

A’ Revenue Divisional Officer before whom an ap- 
. [plication is made by the land-holder under s. 111 of 


‘the Madras ‘Estates Land Act for directing the sale of’ 


a raiyat’s holding is a Court subordinate to the High 
*Court and his order is, therefore, revisable under s. 
115 of the ©. P. O. : 

‘Where, however, the Board of Revenue has declined 
vto tuterfere with the order of the Revenue Officer, 
«tho High Court will refuse to interfere in revi- 
sion, unless its non-interference would lead to a gross 
‘miscarriage of justice, ` 

“A total stranger cannot, by depositing the amount of 
‘rent under s. 112 of the Madras Estates Land Act 
obtain a stoppage of the sale. He ought to possess an 
interest which will be affected by the sale. 4 

‘Where,’ however, the land-holder accepts the amount 
“deposited by a stranger, it must be taken that he 
-accepts it, as if it was paid for rent due by the raiyat 
and if that is so, he cannot change his position 
afterwards and question the interest of the person 
paying it. 

Petition, under s. 115 of Act V of 1908 
-and s..107 of the Government of India Act 
‘of.1915, praying the High Court to revise 
-an order of the Agency Divisional Officer, 
Oriya Agency, Koraput, dated the 23rd Oc- 
‘tober 1922, in E. L. A. No. 1 of 1922, 

-Mr. P. Somasundaram, for the Petitioner. 

Mr. K.N. Rajagopala Sastry, for the Re- 
-Spondent. 

.SUDGMENT.—A preliminary objec- 
tion has been taken that the revision 
petition does not lie but following Parama- 
-swami Ayyengar v. Alamu Nachiar Ammal 
(1) and Ramaswami Goundan v. Kali 
‘Goundan (2) I hold it lies. The learned 
“Wakil for the respondents says that there 
‘is not even a suit which might go to the 
„District Court and, therefore, the reason of 
Ayling, J, in Paramswami Ayyengar v. 
Alamu Nachiur Ammal (1) does not apply. 
But we have. got an application under s. 111 
of the Act. A suit to question it might 
‘have been filed by the defaulter under 


(1) 49 Ind. Cas. 11; 42 M. 76; 35 M. L. J. 632; 9 L, 


W, 26; (1918) M. W. N. 107, 
(2) 62 lnd, Qas, 634; 42 M, 310; 86 M. L. d, 571, 
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s. 112. I think this is enough to make 
the Revenue Divisional Officer a Court 
subordinate to the High Court. How. far 
1 should interfere is a difficult matter. 
Coming to the merits I remember (1) that 
this civil revision petition has been filed 
in April 1925, against an order of October 
1922, (2) that the Board of Revenue has 
declined to interfere and, if possible,,I 
should not create a conflict between an 
order of this Court and an order of the 
Board of Revenue unless there will be such 
a gross miscarriage of justice by my non- 
interference as to require my passing an 
order differing from the Board of -Revenue 
[vide Devadoss, J., in Burla Appanna v. 
Anala Latchayya (3).] i 

It is true that a total stranger may not, 
by depositing the amount of rent, obtain a 
stoppage of the sale. He ought to possess 
an interest which will be affected by the 
sale. It is doubtful if that is the case: here. 
The respondent alleged that he was a 
mokhasadar of the suit land and all the 
proceedings taken by the petitioner against 
the tenants were bogus proceedings. Ifso 
his interest cannot be affected by the sale. 
The only other way in which a sale may be 
stopped is by the payment of the amount 
in default by the respondent or by some 
other person on his behalf, In’ this case, 
the petitioner at first accepted the amount. 
We must take it that he accepted it, as 
if it was paid for rent due by the raiyat. If 
so, he cannot change his mind about it and 
question the interest of the person. paying 
it. 

It is obvious on the facts of this litiga- 
tion that the two parties must soon face 
each other in a regular suit and itis clear 
that it is more desirable that the matter 
in dispute between them should be tried in 
such a suit rather than be enquired into 
in a proceeding of this kind. Having regard 
to this consideration and to the conditions 
I have already set forth at the earlier part 
of the judgment, I decline to interfere. 

The petition is dismiissed with costs. 

V. N. V. Petition dismissed. 

Z. K. 

(3) 79 Ind. Cas. 372; 47 M. 250 at p. 259; 45 M. L 
J (ee. 38 ÀL L. T. 92; 18 L, W. 849; (1924) A. I. R. 
(ài. 7 
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“MADRAS HIGH COURT. 

. Civic APPEAL No. 176 or 1922. 
February 24, 1925. 
Present:—J ustice Sir Charles- Gordon 
Spencer, Kr., and Mr. Justice Ramesam. 
KANDASWAMINAICEKER AND orHERS— 

Derenpants Nos. 110 3—APPELLANTS ` 
VersUs 
VENKATA REDDIAR AND OTHERS— 
—PLAINTIFF AND Derenpants Nos. 4To 6— 


RESPONDENTS, ; 
Transfer of Property Act (IV of 1882), ss. 74, 91 
-~Subrogation—Mortgage by father for himself and 
son-~Partition between father and son—Father under- 
taking discharge of mortgage—Mortgage, subsequent, by 
father—Part of consideration applied towards dis- 
charge, of prior mortgage—Second mortgagee, whether 
entitled to be subrogated to first mortgagee's right 
against son. : 
A Hindu father executed a mortgage of certain pro- 
perties on behalf of himself and his minor son. There 
was subsequently a partition between the father and 
the son, who had then attained majority by which 
“the father undertook to discharge the mortgage and 
the properties comprised in the mortgage were 
allotted to the son. ‘rhe father thereafter executed a 
-scond mortgage on the same properties on behalf of 
himself and another minor son subsequently .born. 
Part of the consideration for the second mortgage 
‘went towards the discharge of ‘the first mortgage. 
In a suit by the second mortgagee, after the death of 
the father against the sons: . 


Held, (1) that the doctrine of subrogation could not” 


be availed of by the second mortgagee; [p. 578, col. 2 ] 

(2) that there was no presumption of an intention 
on the part of the parties to the second mortgage that 
the first mortgage should be kept alive after it was 
discharged as there was no intermediate encumbrance 
against which it might have served as a shield; [p. 578, 

cols. 1 & 2.] 

(8) that the plaintiff was not entitled by subroga- 
tion to bring to sale the properties of the son who 
‘was divided from his father and was not a party to 
the second mortgage merely on account of the fact 
that part of the consideration for the second mortgage 
had gone towards the discharge of the debt due 
under the prior mortgage. [p. 578, col. 2.] 


Chidambara Nadan v. Musuvathi Muni Nagendray- 
yan, 58 Ind. Cas, 813; 39 M. L. J. 445; (1920) M. W. 
N. 534; 12 L. W. 393; 28 M. L. T. 300, Gokaldas 
Gopaldas vy. Puranmal Premsukhdas, 10 O. 1035; 11 
I. A. 126; 8 Ind. Jur. 396; 4 Sar. P. O. J. 543; 5 Ind. 
_ Dec. (N. s.) 692 (P. ©.) and Mollayya Padayachi v. 

Krishnaswami Aiyar, 85 Ind. Oas. 855; 47 M. L J. 
622; (1925) A. I. R. (M.) 95; 2L L. W. 336, distin- 
guished. 

-: Mohesh Lal v. Mohant Bawan Das, 9 C. 961; 10.1. 
A. 62; 13 C. L. R. 221; 7 Ind. Jur. 382; 4 Sar. P. O. 
J, 424; 4 Ind. Dec. (N. s.) 1291 (P. O.), followed. 


Appeal againsta decree of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in Ọ. 5. No. 8 of 1921. 

Mr. K. Rajah Aiyar, for the Appellants. - 

Messrs. T. R. Rama Chandra Aiyar, 9. 
Sundaraja Aiyangar and S. Jagadisa Atyar, 
for-the Respondents, 


37 


KANDASWAMI NAIOKER V. VENKATA REDDIAR, 


577 
JUDGMENT. 

‘Spencer, J.—The facts of this case 
appear from my learned brother’s judg- 
ment which I have had the benefit of 
perusing, and from the judgment of the 
Court below. The-important points to be 
noted are first that the lst defendant, who 
was an adult in 1912 when the suit mort- 
gage (Ex. A) was executed by his father 
Akkal Naicker, did not join in executing 
it and that, therefore, he and his minor 
sons, defendants Nos. 2 and 3, who are the 
three appellants before us, are not directly 
bound by it; secondly, that between the 
date of the earlier mortgage of 1898 exe- 
cuted by Akkal Naicker on behalf of him- 
self and’his then minor son lst defendant 
and the date of the suit mortgage, there 
was a partition in 1907 between Akkal 
Naicker and Ist defendant, in which the 
mortgage of 1898 was allotted to the share 
of the father Akkal Naicker, and, therefore, 
Akkal Naicker had no power to encumber 
the separate estate of Ist defendant even 
if he intended to do so, and that he had 
an intentionto do so is not apparent from 
his action in signing only on behalf of 
himself and the 4th defendant, his minor 
son by a second wife. The only question 
for our decision in this appeal, apart from 
a question of limitation which it becomes 
unnecessary to decideifon this point we 
find for the appellants, is whether the 
plaintiff has any right through subroga- 
tion to‘bring the properties of the appel- 
lants to sale on account of part of the con- 
sideration of Ex. A having gone to dis- 
charge the debt under Ex. B. 

Upon this question I think that the 
Subordinate Judge was mistaken in follow- 
ing the decision in Chidambara Nadan v. 
Musuvathi Muni Nagendrayyan (1), as if 
the facts of that case were similar to the 
present. That was a case, where there 
was an intermediate encumbrance. The 
fourth mortgagee having paid off the first 
and third mortgagees claimed to stand. in 
the shoes of the first mortgagee and to 
have priority over the second mortgagee. 
The learned Judges held that because the 
fourth mortgagee had undertaken in writing 
to pay off the prior mortgage with his own 
money there was a presumption that he 
intended to keep that encumbrance alive 
for hisown benefit. They refer to certain 
observations of K. Srinivasa Iyengar, J., in 
` (1) 58 Ind. Oas. 813;'39 M. L. J. 445; (1920) M. W, 
N. 534; 12 L. W. 393; 28 M. L. T, 300, a 
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.Mathammal v, Razu Pillai (2) as obiter and 
say that they were coloured by a view of 
the effect of Mohesh Lal v. Mohant Bawan 
Das (3) which they regarded as erroneous. 
I can only understand this as meaning that 
they considered Srinivasa Iyengar J.’s view 
to be erroneous and not that they doubted 
the correctness of Alohesh Lal v. Mohant 
Bawan Das (3) which is a Privy Council de- 

| cision. Ido not find any essential conflict 
of principle between Mohesh Lal v. Mohant 

. Bawan Das (3) and Gokaldas Gopaldas v. 
Puranmal Premsukhdas (4): which is also 
a decision of the Privy Council. The latter 
was a case where a purchaser of the equity 
of redemption, who exercised the owner's 
right of redeeminghis property from en- 
cumbrance, paid off the first mortgagee 
„and then used that prior mortgage as a 
shield.against the claims of a subsequent 
_mortgagee. When the question arose whe- 
‘ther the party paying off the charge 
“intended to extinguish it or to keep it 
alive, their Lordships observed that he 
must be presumed to have acted according 
to his interest. In Mohesh Lal v. Mohant 
Bawan Das (8) the plaintiff lent a sum of 
Rs, 10,641 in cash which was used by 


Mangal Das partly to pay off a debt to. 


another creditor named Lakshminarain, 
fo whom he had mortgaged not only three 
villages belonging to a religious institution 
held by him under a grant. from the then 
-mohant but also one village of his own pur- 
‘chased by him with money lent by the 
_plaintiff previously. The question arose 
‚whether Mangal Das intended to keep 
_Lakshminarayan’s mortgage alive. Their 
Lordships held that. Mangal Das had no 
, interest in keeping Lakshminarain’s mort- 
gage alive, and that it was paid off by 
him and not by the plaintiff. Then they 
‘observe: “it must be presumed that, when 
the plaintiff lent the money to Mangal to 
pay off the mortgage, he lent it upon the 
security expressed in the bond and for 
which, he stipulated. Equity cannot give 
‘him an additional security because the 
“Bedurity relied upon turns out to be bad 
as regards a portion of the lands includ- 
‘ed in it.” Similarly, in the present case, 
there is no room for a presumption of 
. (2) 44 Ind. Cas. 753; 41 M. 513; 23 M. | 
adibe) MW. Ne E 7 Le W age MT 106; 

(3) 9 O, 961; 10 I. A. 62; 13 0. L. R. 221; 7 Ind. 
Jur, 382; 4 Sar. P. O, J. 424; 4 Ind, Dee. (x.s) 1291 


(P. C). , : 
` MA) 10 0. 1085 11I A. 126; 8-Înd. Jur. 396; 4 Sar. 
$ Q. J, 543; $ Jnd, Dee, (x. 8,).892 (P. O.) eas 
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- mortgagor's interest was to 
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fol 1. ©. 1828) 
an intention on the part of tbe parties 
that Ex. B should be kept alive after it 
was discharged. There was no inter- 
mediate encumbrance against which it 
might have served as a shield. Before 
the subsequent mortgage was executed, the 
prior mortgage had been discharged and 
ceased to exist, Section 74 of the Transfer 
of Property Act givesa subsequent mort- 
gagee a right to pay off a prior mortgagee, 
but he cannot by so doing enlarge the 
scope of the.security which he has got 
by his own mortgage-deed upon the pro- 
perty of his mortgagors. This section 
covers independent acts of subsequent 
mortgagees, paying off prior mortgagees 
and has no application to the facts of this 
case for Avudaiyammal’s mortgage was 
finally discharged on April 12th, 1912, 
before the plaintiff's mortgage was execut- 
ed on April 21st, 1912, as it appears from 
the endorsement on Ex. B. Section 91 is 
not applicable, because the plaintiff had no 
interest in redeeming property other than 
what was legally the subject of his mort- 
gage. ln the words of Sir Barnes Peacock: 
“There is nothing in the bond, or in the 
evidence, or even in the surrounding cir- 
cumstances to show that the mortgagor 
(there Mangal, here Akkal Naicker) intend- 
ed to keep the mortgage (there Lakshmi- 
narain’s, here Avudayammal's) alive or . 
that he or the plaintiff intended that the 
latter should hold the mortgage as an 
additional security for the loan”. The 
extinguish 
Avudayammal’s mortgage which carried 
12 per cent. interest by giving a mortgage 
to the plaintiff at 9 per cent. and he, 
therefore, cannot be presumed to have 
intended to agree to its being kept alive. 

Following Mohesh Lal v. Mohant Bawan 
Das (3), I agree withmy learned brother that 
this appeal must be allowed with costs in 
both Courts and the plaintiffs suit dismiss- 
ed against defendants Nos. 1to3. The decree | 
will be drafted so as to make the 4th defend- 
ant’s properties alone liable: 

Time for payment is extended to six 


"months from this date. . 


Ramesam, J.—The appeal arises out 
ofa suit brought on a deed of mortgage ` 
(Ex. A, dated 21st April 1912) executed by 
one Akkal Naicker on his own behalf as 
well as on behalf of ‘his (then) minor son 
Alagiriswami Naicker 4th defendant. The 
Ist defendant is another son of the said 
Akkal Naicker by a different wife, So he ig - 
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a half brother of the 4th defendant. Second 
and third defendants are his sons. The 
defendants Nos, 1,2 and 3 were impleaded 
on the ground (among other grounds which 
need not be considered) that part of the con- 
sideration of Ex. A went in discharge of an 
earlier mortgage bond (Ex. B, dated 20th 
July 1898) executed by the said Akkal Naic- 
ker for himself and as guardian of the lst 
defendant. To the extent it was so utilised, 
the Subordinate Judge granted a decree 
against defendants Nos. 1 to 3, who appeal. 

It is now conceded that the Ist defendant 
and Akkal Naicker had been divided on 
the date of Ex. A anda suit by Akkal 
Naicker for re-opening the partition was 
actually pending on that date. The suit 
was afterwards dismissed. It is also con- 
ceded that properties which had fallen to 
the share of the lst defendant in the parti- 
tion according to the findings in the suit 
were included in the document (Ex. A). 
Prima facie, thisf}document cannot, by itself, 
bind the appellants or their properties. But 
the Subordinate Judge held, following Chid- 
ambaram Nadun v. Musavathi Muni Nagend- 
rayyan (1), that the plaintiff could claim-the 
rights of the mortgagee by subrogation. It 
may be at once. observed, that that decision 
cannot help the respondent. That was the 
case of a fourth mortgagee, the considera- 
tion being partly the discharge of a third 
mortgage, which itself was in consideration 
of paying off a portion of the first mortgage, 
and partly the discharge of the balance of 
the first mortgage. It was held that the 
fourth mortgagee could -claim priority over 
the second mortgagee. I agree with the 
decision, though -not with the remarks in 
the judgment which imply that the decis- 
jon in Méohesh Lal v. Mohant Bawan Das 
(3) is inconsistent with that in Gokaldas 
Gopaldas v. Puranmal Premsukhdas (4) that 
the former presented some difficulty which 
has to be got over; and that the observa- 
tions in Srinivasa Iyengar, J., in Muthammal 
v. Razu Pillai (2) are erroneous. I do not 
think that the observations in Muthammal 
v. Ragu Pillai (2) are erroneous though 
some are obiter. In my opinion, the two 
decisions in Mohesh Lal v. Mohant Bawan 
Das (3) and Gokaldas Gopaldas v. Puranmal 
Premsukhdas (4) are not inconsistent and 
representtwotypesof cases. In Mohesh Lal v. 
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Mohant Bawan Das (3) there was no interme-. 


diate incumbrance, whereas there was one 
- ìn Gokaldas Gopaldas v. Puranmal Premsukh 


`. gas (4), The latter governed the facts of 


‘disposal of the case. 
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Chidambaram Nadan v. Musuvathi Muni 
Nagendrayyan (1) and was rightly applied 
but, there was no need to explain the deci- 
sion in Mohesh Lal v. Mohant Bawan Das (3) 
as it could not present any difficulty in the 
On the other hand 
the decision in Koopmia Sahib v. Chidam- 
baram Chetti (5) and Chellamcherla Kala- 
gayya v. Mummareddi Yanadamma (6) 
follow and apply Mohesh Lal v. Mohant 
Bawan Das (3) in similar facts. On a close 
examination of the facts of the last case, I 
find it difficult to distinguish it from the 
facts before us. The first mortgage effected 
by Mangal Das on 2nd July, 1869 (in that 
case) corresponds to Ex. B and the suit 
mortgage init corresponds to Hx. A. The 
appellants before us stand on the same 
footing as Bavan Das, the Mohant of the 
Asthal of- Jankinagar. The same four 
parcels of property (three of them belonging 
to the Asthal and one belonging to Mangal 
Das) were mortgaged under this. The first 
mortgage was assumed to be binding on the 
Asthal but it was held that the second was 
not, as Mangal Das ceased to be the agent. 
“Mr. Ramachandra Jyer who appeared for 
the plaintiff relied on the decision in Mol- 
layya Padayachi v. Krishnaswami Aiyar (7), 
Though the learned Judges in that case 
agreed in the conclusion, they gave differ- 
ing reasons. The reasonsof Kumaraswami 
Sastri, J., are not applicable in the present 
case, Spencer, J., relied on Narayana 
Kutti Goundan v. Pechiammal (8) and Bhag- 
wan Singh v. Muhammad Mazhar Ali Khan 
(9) and held that the plaintiff was interested 
in paying the amount. The case in Nara- 
yana Kutti Goundan v. Pechiammal (8) was 
the case of a reversioner and as was pointed 
out by me in Narayanasami Naicker v. 
Periasamy Odayar (10), a reversioner may, in 
certain circumstances, be entitled to redeem 
even during the lifetime of the widow [the 
report at page 959 erroneously refers to Meda 
Vengamma v. Mitta Chelamiah (11) instead 
of the casein Narayana Kutti Goundan Y 
Pechiammal (8)]. The case in Bhagwan Singh 

(5) 19 M. 105; 6 Ind. Dec. (x. s.) 778, 

(6) 9 Ind. Cas. 139; 21 M. L. J. 180; 9 M. L. T. 


58. 

(7) 85 Ind. Cas. 855; 47 M. L. J. 622; (1925) A. L 
R. (AL) 95; 21 L. W. 336. 

8; 15 Ind. Cas. 206; 36M. 426; 11 M. L. T. 174; 


(1912) M. W. N. 353; 22 M L. J. 364. 


(9) 23 Ind. Cas. 339; 36 A. 212; 12 A. L. J. 394. 
(10) 68 Ind. Cas. 734; 44 M. 951 át p. 960; 14 L. 
W. 116; (1921) M. W. N. 485; 41 M. L. J, 163. 
(U) Às Ipd; Cas. I; 96 SL 4845 18 Ni L T. 298r 20 > 
‘ud e j 
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v. Muhammad Mazhar Ali Khan (9) is the 
case of a co-mortgagor, Neither of these cases 
nor the decision in Mollayya Padayachi v. 
Krishnaswami Aiyar (7) are helpful to me 
in deciding the present case. Mr. Rama- 
chandra Iyer also relies on Dinobundhu 
Shaw Chowdhry v. Jogmaya Dasi (12) and 
Ammani Ammal v..Ramaswami Naidu (13). 
But these cases are distinguishable, In the 
former, the second mortgagé became futile 
even against the mortgagor as it was effected 
during the pendency of an attachment and 
it was held that the first mortgage was in- 
tended to be kept alive. But in the case 
before us, Ex. A remains perfectly valid, 
against Akkal Naicker and 4th defendant 
and their properties and the plaintiff wishes 
to add to the security by claiming a charge - 
even against the appellant’s properties 
wrongly included in Ex. A. Jatfirst thought 
that Ex. A being a valid mortgage of Akkal 
Naicker’s prope: ties (common to Exs, A and 
B) as regards the consideration other than 
that which was utilised in the payment of 
Ex. B, the plaintiff might be regarded as 
second mortgagee of Akkal Naickers’s pro- 
perties and could thus redeem Ex. B (s. 74 of 
the Transfer of Property Act and thus sub- 
rogate himself to the rights of the mort- 
gagee under Ex. B., and thus indirectly - 
could claim a charge even against such of 
the properties of the Ist defendant which 
were common to Exs.A and B. But the 
same might be said on the facts of Mohesh 
Lal v. Mohant Bawan Das (3) and, as the 
Judicial Committee refused, any relief 
against Bavan Das (by splitting up: the 
suit bond into two parts), I do not think 
this line of reasoning is permissible: See 
Chellamcherla Kalagayya v. Mummareddi 


“Yanadamma (6); Koopmia Sahib v. Chid-. 


ambaram Cheiti (5). and Govindaswami 
Thevan v. Dorvaiswami Pillai (14). 

If the plaintiff after finding he was misled 
by Akkal Nai¢ker in dealing with the pro- 
perties of lst defendant abstained from the 
payment of the amount due on Ex. B as 
provided for in Ex. A and informed Akkal 
Naicker of the same, he might then possib- 
ly become a second mortgagee of Akkal 
Naicker’s properties only, whether he would 
then be entitled to redeem Ex. B by reason 

(12) 29 O. 151; 29I. A. 9; 6 C. W. N. 209; 12 M. 


Ld. 73; 4 Bom. L. R. 288; 8 Sar. P. O. J. 217 


P. 6). 8 
(13) 51 Ind. Cas..57; 37 M. L. J. 113; 10 L. W. 75; 
(1919) M. W. N. 866. 

(14) 6 Ind. Cas. 781; 34 M. 119: 20 M. L. J. 374; 8 


“NL. T. 132; (1910) M, W., N, 390, 
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of his position as such second mortgagee, 
need not be discussed as itis not suggest- 
ed in the present case that the payment of 
the amount due on Ex. B was paid other- 
wise than in pursuance of the terms of the 
deed (Ex. A). We are bound to follow 
Mohesh Lal v. Mohant Bawan Das (3). It is 
not suggested that there are any other facts 
from which an intention to keep Ex. B 
alive can be inferred. The primary object 
of Ex. A was to pay off Ex. B. f 

In the view I take of this point, it is 
unnecessary to consider the question of 
limitation. 

The result is that the appeal must be 
allowed and the plaintiff's suit will be dis- 
missed with costs throughout so far as the 
defendants Nos. 1 to 3are concerned. The 
decree against 4th defendant will stand. - 
A fresh mortgage-decree will be drawn up 
against the properties of the 4th defendant 
only. The time for payment is extended 
to 24th August 1925. 

V. N. V. 


Appeal allowed. 
Z. K. . 


MADRAS HIGH COURT. 
Civit APPEAL No. 462 or 1922, 
January 27, 1925. 

Present :—Justice Sir Charles Gordon - 
Spencer, Kr., and Mr. Justice Ramesam. 
OBLA K. SUBBIER AND OTHERS— 
PLAINTI FFS— APPELLANTS 
versus: 

C. M, VENKATACHALAPATHI AYYAR 


—DEFENDANT— RESPONDENT. 

Contract Act (IX of 1872), s. 89—Contract for pur- 
chase of goods—Notice of arrival—Failure to take 
delivery-- Default to give notice of later arrivals— 
Refusal of part performance of contract, whether 
amounts to implied repudiation of whole. 

Plaintiffs agreed to sell 25 bales of yarn to the de- 
fendants to be delivered at the plaintiffs’ godown. No 
time was fixed for performance of the contract but the 
terms of the contract were that the plaintiffs were to 
intimate the arrival of the bales from the mills ahd 
the defendants were to take delivery next day. Defend- 
ants accepted delivery of three bales out of the total 
consignment of 25 bales. As regards 7 of the remaining 
pales, the plaintifs gave notices in their letters, but 
the defendants failed to take delivery. In respect of 
the remaining 15 bales the plaintifis gave no notice 
of arrival, but in a letter relating to the delivery of 
the 7 bales, plaintiffs stated that if the defendants 
failed to take delivery of the 7 bales within two days, 
they would be deemed to have broken the contract 
even as regards the remaining 15 bales which wera 
yet to arrive, Defendants did not answer this letter, 


` 


“4 bales; 


+ 
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Tn a suit for damages by the plaintiffs for breach of 
COntract as to the 22 bales of goods: 

Held, (1) that due notice of the arrival of the goods 

aving been given to the defendants, the defendants 
had committed a breach of contract in respect of the 
[p. 582, col. 1.] ` 

(2) that the plaintiffs’ failure to give notice with 
respect to the remaining 15 bales amounted to a 
breach of contract on their part, and that they could 
not claim damages as they had, failed to perform the 
first step in the performance of their part of the con- 
tract, and the defendants’ conduct did not amount to 
a repudiation of the whole contract so as to render 
the giving of notice of the arrival of the remaining 
goods unnecessary. [ibid.] 

Per Ramesam, J.—For a plaintiff to succeed in an 
action for breach of contract he must prove first his 
readiness and willingness to perform the contract 
which includes his capacity to perform the contract. 
Lp. 582, col. 2.] . 

In this case, in respect of the 7 bales, the presence 
of the goods in the godown, was not a condition 
precedent to the plaintiffs’ intimating to the defend- 
ants asking them to take delivery of the goods. It 
was enough if the plaintiffs had practically the goods 
at their disposal in the custody of the mills., [ibid] 


An implied repudiation by the defendants of the 
whole contract ought not to be inferred merely from 


their] refusal to perform a part of the contract. |p. 


583, col. 1) 

Appeal against a decree of the Subor- 
a Judge, Madura, in O. S. No. 24 of 
1920. : 

Mr. C. V. Ananthakrishna Iyer, for the 
Appellants. 

Mr. T.S. Venkatesa Iyer, for the Re- 


spondent. 
JUDGMENT. 

Spencer, J.—The contract between the 
plaintifs and the defendants was for the 
sale of 25 bales of yarn to be delivered at 
the plaintiffs’ godown at Madura. The 
defendants paid an advance of Rs. 1,250. 
The price at which the goods were to be sold 
was Rs. 13-2-0 per bundle that is, at the 
rate of 89 bundles to the bale, Rs. 1,050 
per bale. No time was fixed for performance, 
but the terms of the contract were that the 
plaintiffs were to intimate the arrival of the 
bales from the Madura Mills and that the 
defendants, next day, were to bring the 
prics and take delivery of the goods. 
These terms are contained in a letter (Ex. 
A) written by the plaintiffs’ agent to the 
defendants. The. defendants accepted 3 
bales of the total consignment of 25 bales, 
and the present suit relates to the remaining 
bales. As regards 7 of the remaining bales 
the plaintiffs give notices in their letters 
Exs. D, G, G1 and G2 but the defendants 
failed to take delivery. The Subordinate 
Judge awarded damages to the plaintiffs as 
regirds these 7 bales, calculating the pre- 
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vailing price at Rs. 9-4-0 at the difference 
between that and the contract rate of 
Rs. 13-2-0, Inrespect of the remaining 15 
bales, the plaintiffs’ suit was dismissed. 

` The defendants appeal and the plaintiffs 
filea memorandum ofobjections. As regards 
the 7 bales, the arrival of which the plaint- 
iffs announced to the defendants, the defend- 
ants’ Vakil’s argument is that there was no 
compliance with the terms of the contract, 
because the plaintiffs failed to prove that 
they had goods in their hands available 
for delivery. Onreceivinga letter of advice, 
the defendants were entitled to proceed 
to the plaintiffs’ godown and inspect the 
goods before taking delivery. It has not 
been established in the present case that the 
goods never reached the plaintiffs’ godown, 
or that they would not have been avail- 
able ifthe defendants had applied for deli- 
very. The defendants do not say that they 


‘went and saw the’ plaintiffs’ godown and 


found it empty. The conclusion of the 


‘Subordinate Judge that the defendants 


failed to substantiate this contention that 
the letters of advice were not in accordance 
with the terms of the contract appears to 
be correct. 

As regards the rate at which damages 
were calculated, the evidence of P. W. No. 1 
is that the price fell in October to Rs. 12, 
and Rs. 12-8, andin November to Rs. 9 and 
Rs. 9-8. Plaintiff's witness No. 2 says that 
the price on the 8th of Masi, that is on the 
19th February was Rs. 9-4. As the price in 
November about the time when defendants 
failed to take delivery had fallen and then 
varied between Rs. 9 and Rs. 9-8, I think 
that the Subordinate Judge was right in 
taking Rs, 9-4 asthe mean between these 
prices, and in calculating damages on the 
difference between that rate and the con- 
tract rate and that he was not misled by 
referring to the price prevailing at the time 
when the plaintiffs treated the defendants 
as having broken their contract through 
the letter, Ex. H of February 17, 1919. The 
plaintiffs are not entitled to damages in 
respect of the remaining 15 bales in respect 
of which they gave no notice of arrival. 
Defendants also are not entitled to damages 
in respect of these 15 bales as they suffered 
no loss. i 

In the memorandum of objections, the 
plaintiffs have put forward the plea that 
the defendants, having failed to take deli- 
very of7 bales, showed by their conduet 
that they had repudiated their contract 
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even as regards the remaining 15 bales. 


The only support for this contention is the 
letter (Ex. H) written by the plaintiffs to 


the defendants, in which they said that - 


if the defendants failed to take delivery of 
the 7 bales within two days, they would be 
deemed to have broken the contract, and 
added that even asregards the remaining 
15 bales which were yet to arrive, they 
would calculate damages at thesame rate. 
‘Defendants did not answer this letter and 
it is now suggested that their conduct 
in not answering it amounted to a repudia- 
tion of the whole contract, when it is coupl- 
ed with the fact that the market was falling 
and that they had not kept their contract 
in respect of any portion. of the goods 
which they. contracted to buy. The Sub- 
ordinate Judge held in respect of this por- 
tion of the case that the plaintiffs’ failure 
to give notice with respect to 15 bales was 
really a breach of contract on their .part, 
and that they could not claim damages when 
“they failed to perform the first step in the 
performance of their part of the contract, 
1 see no reason to differ from this conclu- 
sion. I think that it would not be justifi- 
able to infer merely from the fact that the 
defendants sent no reply to Ex, H that they 
agreed to treat the whole contract as no 
longer existent. It is evident from Ex. I 
that there was no booking and no despatch 
of goods from the Mills after 20th Novem- 
ber 1918. As time for performance of this 
part of the contract had not arrived, I think 
that until the plaintiffs gave the defendants 
notice that they had available 15 bales 
ready for delivery to them, or unless they 
informed them that if they failed to reply 
to their letter, they would treat the whole 
-= contract ashaving been broken by them, 
they had no right to presume from their 
conduct that the defendants would not take 
delivery of the bales that remained to be 
delivered, whatever market rates might be 
prevailing at the time of tender. 
The appeal and the memorandum of 
objections are dismissed with costs. 
Ramesam, J.—I agree, and will add a 
few words. The first point argued by the 
learned .Vakil for the appellants is that the 
plaintiffs have not substantially complied 
with the terms ofthe contract, when they 
wrote letters Exs. D, G, GL and G2, as they 
had not the bales in their godown. When 
“we examine the contents of Ex. 1, the 
ledger kept by the Madura Mills, it is not 
clear that plaintiffs had not the goods 
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ready when they addressed these letters, , 
though perhaps the contention is true as 
to Ex Gl; but assuming they had not the 
goods in. their godown, I do not think . 
that possession of the goods in the godown 
is a condition precedent to their: intimating 
to the defendants asking them to take 
delivery of the goods. It is enough if the 
plaintifs had practically the goods at their 


- disposal in the custody of the Mills, Ex. A 


cannot be construed as if the words “ar- 
rival of the bale or bales’ amount to a 
description of the goods similar to the 
words “July or August Shipments in 
Bowes v. Shand (1). Mr. C.V. Ananthakrishna 
Iyer relied on a decision in Ramier v. Runa 
Cheena- Mana Navanna Ona'& Bros (2). We 
observe that Phillips, J.,agreed to the conclu- 
sion reluctantly; and he later differed from 
that conclusion in Lakshmana v. Ramalinga 
Mudaliar (3). A similar view was taken by 
the Chief Justice and Srinivasa Iyengar, J., 
in A. S. No. 60 of 1922. It istrue that for a 
plaintiff to succeed, he must prove first his 
readiness and villingness to perform the 


contract which, no doubt, includes his capaci- , | 


ty to perform the contract: vide my observa- - 
tions in Rayulu Iyer v. Kuppu Iyer (4). Itis 
clear on the facts of this case that the 
plaintiffs were not only ready and willing 
to perform the contract but able to per- 
form the contract as regards the 7 bales. 
That being so, this point fails. 
I-have nothing to add to my learned 
brother's judgment on the second point. 
As regards the memorandum of objec- 
tions itis difficult to construe Ex. H as 
a notice of cancellation of the whole 
contract by the plaintiffs. The first part 
of the letter deals only with the contract 
so far as it related to the 7 bales and only | 
towards the end of the letter reference was 
made to the remaining 15 bales. 1t is difti- 
cult to construe this letter as giving notice 
to the defendants that they will be deemed 
to have broken the whole contract. Even 
assuming that the defendants may be, deem- 
ed to have broken the whole contract, 
certainly it cannot be said that the letter 
amounts to a cancellation of the contract 
by the plaintiffs on account of the breach 
by the defendants, even assuming that the 
(1) (1877) 2 A. C. 455; 46 L.J. Q. B. 561; 36 L. T. 
858) 7a Ind. ‘Gee, 386; 19L. W. 654. l 
f 90 Ind. Cas. 206; 48 M. L. J. 522; (1925) A. I. 


R. (AL) 888. 
(4) 88 Ind. Cas. 241; 21 L, W: 503; 49 Me Le J. 1; 


(1995) A. L R. (AL) 974. . 
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plaintiffs are entitled to do so, which is 
doubtful having regard to the case of 
Simpson v. Crippin (5). Sesing that the 
plaintifs offered atthe most 10 bales from 
July to February one cannot assume that 
the remaining 15 bales were going to be 
. manufactured. One cannot hssume that 
they will be ready before May or even 
within another 10 months. It is possible 
that the market may become a rising mar- 
ket.. 1 donot say there may not be cases 
in which with reference to the.facts of the 
particular case, an implied repudiation of 
the whole contract might be inferred from 
refusal of part-performance of the contract. 
Lakshmana v. Ramalinga Mudaliar (3) is a 
case in which the goods were ready in 
Subbier’s godowh,. and there was nothing 
more to be done for getting the goods. I do 
not see that s. 39 of the Indian Contract 
Act helps them, for it is doubtful whether 
this is a contract which could be said to 
have been broken in its entirety by the 
refusal to:accept the 7 bales. Secondly, it 
is not clear from Ex. H that the promissee 
has putan end to the contract. This sec- 
tion cannot, therefore, help. I agree with 
my learned brother that the memorandum 
of objections should be dismissed with 
costs, ' 
I agree with tha order proposed by my 
learned brother. 
V.N.V. > 


. 


Appeal dismissed. 


Z. K. 
(5) (1873) 8 Q. B. I4; 42 L. J. Q. B. 28; 27 LT. 
516; 21 W. R HL 
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A padigree prepared for the purposes of a settles 
ment which is the basis of the entries in the khewat 
eins under s. 35 of the Evidence Act. [p. 584, 
col. 2. 

Settlement OM 'ers in recording eustoms in wajib- 
ul-araiz have to perform the duties which the Gov- 
ernmant orders them to perform. One of these duties 
is to record customs as the Settlement Officer finds 
them and not as he might think that they onght to 
be. Where it is not shown by reliable evidence that the 
Settlement ‘Officer neglected to perform his duty or 
was misled in recording a custom and it does not 
appear that the statement of the custom is ambiguous 
the record of custom in a wajih-ul-arz is most valu- 
able evidence in support of the custom. (p. 588, col. 
1. 

tis not necessary that the existence of a eustom 
recorded in a wajib-ul-arz or riwaj-i-am should he 
supported by instances. [p. 592, col. 2." 

The Court can take judicial notize of th: existence 
of a custom which is generally prevalent among 4 
certain class of people. ibid.) 

Among Dikhat Thakurs of Unas, daughters and their 
issue are excluded from inheritance by the collaterals 
of the last male-holder by virtue of a custom to that 
ereet E is prevalent among them. :p. 989, cols. 
1&2. 

The very nature of a claim for partition amongst all 
the co-sharers involves an enquiry into the share of 
every ons ‘of them whether the claim is made in a 
Revenue Court or in a Civil Oourt. What is material 
is that a person should be a party te the partition 
proceedings and it is immaterial whether he is an 
applicant for partition or is arrayed on the opposite 
side. [p. 590, col. 1.] 

Section 11i of the U. P. Land Revenne Act imposes 
a duty upon each co-sharer to put forward any 
ground of claim or defence involving a question of 
proprietary title in the matter of the partition of a 
mahal. If a co-sharer amits to take any objection 
which he is required by law to take, it must be 
deemed that he has taken that objection and that 
under cl. (e) of sub-s. (1) of s. 111 of the Act the 
Collector has decided that objection against that co- 
sharer. To the decision of such a question the pro- 
visions of the rule of res judicuta would extend and 
it would not be open to a person who was a party to 
the partition proceedings to agitate that question ina 
subsequent suit in the Civil Oourt. ip. 590, cals. 1 & 2.] 

[Case-law discussed.] 


Appeal against a decree of the Sub- 
ordinate Judge, Unao, dated the 28th Feb- 
ruary 1923. 

‘Pandit G. N. Misra, for the Appellants, 

Mr. A. P. Sen, for the Respondents, 

JUDGMENT. 

Wazir Hasan, A. J. C.—This is the 
defendants’ appeal from the decree of the 
Subordinate Judge at Unao dated the 
28th February 1923. The property in suit 
is a2 annas 6 pies share in Mouza Bijahra 
and an 8 annas share in Mouza Hanaura, 
Pargana Gauranda Parsandan, in the Dis- 
trict of Unao.» This property originally 
belonged to one Gulab Singh, who died 
many years ago. On his death his widow, 
Musammat Hausa Kaur, came into the ine 
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heritance and possession of the property 
left by him in the character of a Hindu 
widow. Musammat p Hausa Kaur died in 
January 1913. The plaintiffs claim posses- 
sion of the property in suit on the title 
that they were’ the nearest reversioners to 
the estate of Gulab Singh at the time 
when the succession opened on the death 
of his widow. There were 13 plaintiffs to 
the suit. The Trial Courtshas come to the 
conclusion that the title to the property 
in suit vests in two plaintiffs alone, that 
is Bahadur Singh No. 1 and Basawan 
Singh No. 13. The Court has accordingly 
desreed the suit .in favour of those two 
persons except in respect of a 2-annas 
share in village Bijahra and dismissed the 
claim of the other plaintiffs. The plaintiffs 
have acquiesced in the decree of the Court 
below and none of them has either ap- 
pealed against it or filed any cruss-objec- 
tion in respect thereof. 

The chief defendants to the suit are (1) 
Baijnath Singh, (2) Sundar Singh and (3) 
Gajraj Singh. These three defendants are 

. brothers and sons of the daughter of Gulab 
Singh. The daughter predeceased the 
widow and on the death of the widow 
these defendants entered into the posses- 
sion ofthe property in suit and obtained 
mutation of names in their favour from 
the Court of Revenue. 

Under the Mitakshara Law the title to 
the property in suit vests in these defend- 
ants. To defeat that title the plaintiffs’ 
case is that ‘according to the custom pre- 
vailing in Mouzas Bijahra and Hanaura 
wherein lies the ancestral zamindari hakiat 
of the plaintiffs and the late Gulam Singh 
and the one obtaining in the plaintiffs’ 


family and the Dikhat Thakurs, to which’ 


clan the plaintiffs belong, the daughters 
and their sons. do not get the assets and 
the collaterals inherit the same.” (Vide 
para. 3 of the plaint). 

The relationship of the plaintifs with 
Gulab Singh is set forth by them in a 
pedigree attached to the plaint. The de- 
fence to the suit with which we are now 
concerned in appeal was: (1) the denial 
of the pedigree on which the plaintiffs 
relied ; (2) the denial of'the custom; and 
(3) the bar arising out of ss, 112 and 233 
(k) of the U. P. Land Revenue Act, 1901. 
The Court below has found that the 
pedigree is proved and that the custom 
alleged by the plaintiffs is also proved 
and it has further held that neither s. 112 
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nor s. 233 (k) of the U. P. Land Reve- 
nue Act bars the claim of the plaintifis. 
All the three findings of that Court are 
impugned in appeal before us. 

On the question of pedigree, we are of 
opinion that the finding of the Trial Court 
is correct, : Apart from the oral evidence 
which the plaintiffs have produced in 
proof of their relationship with Gulab 


Singh deceased, their case mainly rests on , 


two pedigrees, the originals of both of 
which exist in the Settlement files of 1862 
of villages. Bijahra and Hanaura. The 
pedigree in the Bijahra file (Ex.2) is signed 
amongst others by Gulab Singh, It, how- ` 
ever, omits to mention the links connecting 
the plaintiffs’ line with that of Gulab 
Singh and those links form the subject- 
matter of controversy between the parties. 
That pedigree, therefore, is not of much 
consequence. The pedigree in the Hanaura 
file (Hx. 16) supplies the omission in the 
Bijahra pedigree, and ifthe former pedi- 
gree is reliable and admissible in evidence, 
the plaintiffs’ relationship with Gulab 
Singh is established. On its face the 
Hanaura pedigree does not bear the signa- 
ture either of any of the co-sharers of the 
village or of any Settlement Officer. The 
file of the case, however, in which this 
pedigree is contained comprises the report 
of the Sadar Munsarim dated the 21st Nov- 
ember 1864 (Ex, 62). The report is 
addressed to the Settlement Officer and ex- 
pressly refers to a pedigree of the zemindars 
of the village which the Sadar Munsarim 
sent to the Settlement Officer together with 
the khewat of the village. The khewat is 
also a part of the same record (Ex. 9). 
There is no other pedigree to which re- 
ference in the Sadar Munsarim’s report 
may be attributed than the pedigree in 
question. There can be no doubt, there- 
fore, that this pedigree was prepared for 
the Settlement purposes and is the basis 
of the-entries in the khewat. We must, 
therefore, take it that the acceptance of 
the pedigree on the record of the case by 
the Settlement Officer was an act done by 
him inthe discharge of his official duty 
and the pedigree would thus. be relevant 
under s. 35 of the Indian Evidence Act, 
1872. Apart from this there can be no 
doubt as to the authenticity of the pedigree 
in question. The entries in the khewat, as 
we have said before; are founded on the 
pedigree and the khewat was attested by 
Gulab Singh and other co-sharers on the 


` 
ey 
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` 2lst December 1864 in the presence of the 
Settlement Officer. The whole village is 
represented by the unit of 20 biswas. Ten 
biswas are shown in the khewat as belong- 
ing to Gulab Singh and the remaining 10 
biswas are divided into two equal moieties 
amongst the descendants of Chedi Singh 
and Udit-Singh, the. two sons of Chaudhri 
Singh. The irresistible inférence is that 
‘the village in its entirety once belonged 
to a common aneestor of the two branches 
represented by Chaudhri Singh and Bhao 
Singh. Finally the evidence of Basawan 
| Singh. plaintiff brings the authorship of 
the pedigree home to Saktu Singh, Bhawani 
Singh, Gulab Singh, Kuber and Basawan 
Singh himself. Basawan Singh is 85 years 
old and we. see no reason to reject the 
._ testimony which he furnishes in respect of 
the preparation of the pedigree in question. 
These persons had also attested the khewat 
before the Settlement Officer and it is highly 
probable that the pedigree represented their 
statement asto the relationship evidenced 
by it. Except Basawan Singh all those per- 
_ sons died long ago. It cannot bedoubted that 
they had special means of knowledge as to 
| the contents of that pedigree. At the time 
when the pedigree was prepared theré was 
no controversy on any matter relating to 
it. The pedigree is, therefore, also admis- 
sible in evidence under s. 32, cl. (5), of the 
Indian Evidence Act, 1872. Í 

; The next point for decision is the ques- 
tion of custom. In the statement of the 
plea as contained in the third paragraph of 
the plaint the custom is described to be 
local, tribal anda family custom. Noat- 
tempt has been made to establish the 
custom asmerely local initsscope. The 
Trial Judge on the evidence tendered in 
the case found that the custom was estab- 
lished both asa tribal as well as'a family 
custom. For the proof of the plea of custom 
the plaintiffs’ case mainly rests on the 
entries in the wajib-ul-araiz of a large num- 
ber of villages owned by Dikhat Thakurs. 
We now proceed to deal with the entriss in 
‘these wajib ul-araiz. 

Exhibit 40.—This fis the wajib-ul-arz of 
village Hanaura., Gulab Singh owned an 
8-annas share in this village and that 
share isin dispute in the present litiga- 
tion. This wajib-ul-arz, therefore, has ‘a 
very important bearing on the question 
under consideration. To the same effect is 
the wajib-ul-arz of village Bijahra (Hx. 63). 
The relevant entry in the wajib-ul-arz 
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of Hanaura is as follows:—“ After their 
(i, e., widows’) death the heir nearest to and 
descended in the direct line from their 
husband shall take possession of the share’; 
and the entry in the Bijahra wajib-ul-urz is 
“After their (widows’) death whoever is 
the nearest heir in the ancestral line will 
get possession of the share.” The Hanaura 
Wayjib-ul-arz was verified amongst others by 
Gulab Singh on the 6th August 1865,and 
bars the signature of the Settlement Officer 
under the order that it be placed on the 
Settlement file and hascome before us from 
that file. The clause relating to the veri- 
fication of the Bijahra Wajib-ul-arz has not 
been filed in the case but there is internal 
evidence that that wajib-ul-are was also 
prepared on the information furnished to 
the Settlement Officer by the zemindars 
of the village, one of whom was Gulab 
Singh. The signature ‘of the Settlement 
Officer is at the end ofthe wajib-ul-arz. 
Paragraph 2 describes the khewat of the 
village which is the same asthe khewat 
separately filed by the plaintiffs and marked 
Ex. lin the suit. Exhibit. 1 bears the signa- 
ture of Gulab Singh amongst others and 
over the signature of the Settlement Officer 
is the verification clause and in that clause 
Gulab Singh is again mentioned as one of 
the persons who verified the khewaut, The 
entriesin these wajib-ul-araiz are, therefore, 
admissible in evidence under s. 35 as well 
as s. 32, cl. (4) of the Indian Evidence Act, 
1872 as containing the statement of Gulab 
Singh as to the existence of the custom. 
Exhibit A-18.---This is the wajib-ul-arz of 
village Chamrauli whichtisowned by Dikhat 
Thakurs and is situated in the same district 
of U a9 ia which the villages Hanaura and 
Bijahra lis. ‘The first paragraph of the 
wajib-ul-arz relates to the history of the 
village and contains a psdigree which 
shows that the zemindars of Hanaura are 
the descendants of one Bhau Singh who was 
the descendant of Bat Nath, the founder 
of the village Chamrauli. Paragraph 1 of the 
Wajib ul arz of Bijahara (Ex. 63) also recites 
the fact that Rawat Singh and Lagan Singh, 
the ancestors of the zemindars of Bijahra, 
had founded that village and that they 
were originally the residents of village 
Chamrauli. The zemindars of Chamrauli 
may, therefore, be regarded as belonging 
to the same family asthe zemindars of 
Bijahra and Hanaura. To the same effect 
is the evidence given by Surat Singh 
plaintiff as P. W. No, 2, The relevant 
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entry in the Wajib-ul-are of Chamrauli is 
that “after their (widows’) death the heirs 
of the husband will succeed to it—the 
heirs being of the same stock (jaddi) and 
nearer (karib).” 

Exhibit 42-—This is the wajib-ul-arz of 
- village Bhauli, District Unao. The village 
j8 owned by Dikhat Thakurs. The para- 
graph relating tothe history of the village 
shows that Ber Nath, the founder of the 
village Chamrauli, was the brother of 
Gandharap Singh, whose son Ganesh 
founded this village. We are thus ina 
position to trace the connection between 
this village and the villages of Gulab Singh. 
The entry in the wajib-ul-arz with which 
. we are concerned is as follows :—“After 
their (widows’) death the heirs of their 
husband will be owner and possessor, of 
the property of the deceased.” 

Exhibit 43.—This is the Wajib-ul-arz of 
village Kundra, District Unao. The vil- 
lageis admittedly owned by Dikhat Thakurs, 
The relevant entry is as follows:—‘‘After 
her (widow's) death her husband's heirs of 
the same blood shall succeed to the posses- 
sion of the estate.” 

Exhibit 46-——This is the Wajib-ul-arz of 
village Ajgain, District Unao. The co-sharers 
of the village are Dikhat Thakurs, The rele- 
vant entry is as follows:—‘‘ On the death 
of those childless widows any heir descend- 
ed in the direct line from their husband 
shall get possession of their share.” The 
pedigree recited in Ex. A-18, the Wajib-ul- 
arz of village Chamruali, shows that Ajgain 
was founded by Bhau Singh, oneofthe grand- 
sons of Ber Nath, who populated Chamruali. 
Thus there is a family connection between 
the Thakurs of Ajgain and the Thakurs 
of Hanaura to which village Gulab Singh, 
whose property is in dispute, belonged, 

Exhibit 48.—This is the Wajib-ul-arz of 
village Mustafabad, District Unao. The 
custom is recorded in para. 4 in the fol- 
lowing words:—‘ On their (widows’) death 
the heirs of the husband shall get posses- 
sion.” Besides the Dikhat Thakurs there 
are also Brahman and Musalman co-sharers 
in the village and the wajib-ul-arz recites 
that the custom of “ the division ofassets 
of a deceased person ” is the same in res- 
pect of allof them. 

Exhibit A-5.—This is the Wajib-ul-arz 
of Raudan Khera and is produced by the 
defendants. The village lies within the 
Distriet of Lucknow but is situated on the 
porders of the two Districts of Unao and 
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Lucknow andis owned by Dikhat Thakurs, 
whose ancestors migrated from village 
Mustafabad and founded Raudan Khera. 
The entry as to the custom of the village is 
as follows:—“After their (widows) death 
near heirs of thcir husband will be owners.” 
: Exhibit A-7.—This is the Wajib-ul-arz 
of village Bhediun, District Unao, and is 
produced by the defendants. The village 
is the property of Dikhat Thakurs. The 
relevant entry is “when they (widows) die 
the near relatives of their husband will get 
possession of their share.” ` 

Exhibit A-9.—This is the Wajib-al-arz of 
village Raipur Garhi, District Unao, and. 
is produced by the defendants. The village 
is owned by dikhat thakurs. The entry 
is as follows:—- After the death of the, 
childless widows the heirs of their husband 
will succeed.” 

Exhibit A-12—This is the Wajib-ul arz 
of Purwa, District Unao, and is produeed 
by the defendants. The village was found- 
ed by one of the grandsons of Bar Nath, 
who was also the ancester of the Thuhurs 
of Chamruali. The Thakurs of Purwa are, 
therefore, connected by blood relationship 
with the Thakurs of Hanaura and Bijahra. — 
The entry in this wajib ul-arz relating to 
the custom under consideration is as fol- 
lows:—“ After their (widows’) death the 
near heirs of their husband will be the, 
owners in possession’. ` 

Exhibit A-43.—This is the Wayib-ul-arz , 
of village Sadahra, district Unao, and is. 
produced by the defendants. The village 
is owned by Dikhat Thakurs.: The entry 
as to the custom is as follows:—‘After 
their (widows') death the near heir from 
the family of their husband will come in 
possession of their share.” 

Exhibit A-46.—This is the Wajib-ul-arz 
of Pali, District Unao, and is produced by 
the defendants. The village is owned by 
Dikhat Thakurs, whose ancestor, Naurang 
Rai, migrated from Chamrauli and founded 
this village. Naurang Rai was a grandson 
of Ber Nath, the remote ‘ancestor of the 
Thakurs of Chamrauli as recited in the 
pedigree of that village. The Thakurs of 
Pali are all descendants of the same ances- . 
tor from whom the Thakurs of Hanaura 
and Bijahara are descended. The entry as 
to the custom is that “on their (widows’). 
death the shares will be taken by their 
husbands’ real co-sharers (heirs).” 

Tt will be readily seen that the language 
of the entries regarding the custom under 
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consideration as used in thé wajib-ul-araiz 
noted above is not the same inall of them 
but is slightly different. There can be no 
doubt, however, that the substance is the 
same, In the setting in which the entries 

‘quoted above are placed they can have no 
medning but one and that isthe recogni- 
tion of the right of the nearest male heir 
of the propositus according to the lineal 
descent to succeed immediately on the 
death of a widow without a male issue. In 
such a scheme of succession neither the 
daughter's sons nor the daughters of the 
propositus have any place. In our judg- 
ment this interpretation of the entries of 
the wajib-ul-araiz is free from any doubt, 
the language of the entries being in itself 
clear and unambiguous. . The interpreta- 
tion is further supported by the entries in 
‘three more wajib-ul-araiz-which the plaint- 
iffs produced in support of their plea of 
custom and to which we shall now refer. 
_ Exhibit 65.—This is the Wayjib-ul-arz of 
‘village Bachhayun, District Unao. The 
zemindars of the village are admittedly 
Dikhat Thakurs. The history of the 
village recited in para. 1 of the wajib- 
ul-arz shows that the ancestors of. the 
Thakurs of the village Chamrauli and of 
this village are the descendants of a com- 
mon ancestor. Thus the wajib-ul-arz under 
consideration relates to persons with whom 
the thakursof Hanaura and Bijahara have 
blood relationship, The relevant entry in 
this wajib-ul-arz is as follows:—‘ On their 
(widows’) death the nearest lineal heir of 
their husband shall’ succeed to possession 
Aerts Daughters have no right of inheritance 
“in the property left by the deceased.” 
Exhibit 66.—This is the Wajib-ul-arz of 
village Mandahra, District Unao. The 
Diklat Thakurs, of the village are the 
descendants of Zinda Sah, who was a de- 
scendant of Bar Nath, whose pedigree is 
given in the Wajib-ul-arz of Chamrauli, to 
which reference has frequently been made 
in the preceding portions of this judgment. 
Thus there is a blood relationship between 
the Thakurs of Mandahra and of Hanaura 
and Bijahara. The entry as to the custom 
of succession: is that “upon a widow dying 
childless the nearest relative in the hus- 
band’s family shall succeed to her share... 
Daughters have no right in the share left by 
the deceased.” 


The last wajib-ul-arz of a similar nature i8 : gya T, T. 310: 32 MT, J, 618; 19 Bom. D. R. 388; 


Bs. 67 of village Kusumbhi, District Unao. 


In the para. relating to the history of 
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the village connection between the Dikhat 
Thakurs of this village and of village 
Chamrauli is traced. Thus it hasan im- 
portant bearing on the question of custom 
as prevalent amongst the Thakurs of 
Hanaura and Bijahara. The relevant entry 
in this wajib-ul-arz is as follows:—" After 
their (widows’) death the heir of the hus- 
band by blood or nearness of relationship 
shall succeed to possession...... Daughters 
have no share in the estate left by the 
deceased.” . 

There is thus formidable array of wajib- 
ul-araiz reciting the custom on which the 
plaintiffs rely in clear and unambigous 
language. The entries, in our opinion, con- 
stitute overwhelming evidence in proof af 
the custom. The learned Advocate for the 
defendants-appellants directed his attack 
on this evidence on two lines: (1) That no 
instances were proved by the plaintiffs in 
support of the custom recorded in these 
wajib ul-araiz and(2) that theentries connot- 
ed the wishes of the zemindurs who dictated 
the wajib-ul-araiz for a rule of succession to 
be hereafter adopted rather than a pre-estab- 
lished custom. We are not disposed to re- 
gard this criticism as sufficient to outweigh 
the evidence furnished by the entries. 
The evidential value of the entries made in 


‘these wajib-ul-araiz is not. in our opinion, in 


any manner minimised by the fact that 
the plaintiffs have not supported those 
entries by proof of instances of 
succession in accordance with those 
entries. It has never been the rule of 
evidence in cases of asimilar nature decicl- 
ed by this Court that the occurrence of 
instances in accordance with an alleged 
custom was a necessary part of the proof of 
the custom and that in the absence 
of such instances the plea of custom 
must fail in spite of overwhelming evi- 
dence ofa different nature. In the case 
of Beg v. Allah Ditta (1) the riwaj.i- 
am produced in that case was considered 
by their Lordships of the Privy Council to 


‘form a strong piece of evidence in support 


of the custom where no instances were 
proved to have ocurred in accordance with 
the alleged custom. As tothe riwaj-i-am 
their Lordships said “The riwaj-t am was 
produced and exhibited as evidence at the 
very outset of thecase; it isa public record 


1) 33 Ind. Cas. 354; 441. A. 89; 12 P. W. R. 1917; 


45 P. R.1917; 15 A. LJ. 595; 21 C. Wy N, 842; 44 
C. 749; 26 O. L. J, 175 (P. O.) 
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prepared by a Public Officer in discharge 
‘of his duties, and under‘Government rules: 
‘it is clearly admissible in evidence to prove 
the facts therein entered subject to rebut- 
tal.” . A wajtb-ul-arz does not stand ona 
less firm ground than a riwaj-i-am. In the 
case of Balgobind v. Badri Prasad (2), which 
went in appeal before their Lordships of 
the Privy Council from a decision of this 
Court, Sir John Edge, in delivering the 
Judgment of the Board made the following 
observation : ; 
“Settlement Officersin recording customsin 
` wajib-ul-araiz have to perform duties which 
the Government orders them to perform. 
One of these duties was to record customs as 
the Settlement Officer found them, and not 
as he might think they ought to be. When 
it is not shown by reliable evidence that the 
Settlement Officer neglected to perform his 
duty or was misled in recording a custom, 
and it does not appear that thestatement of 
, the custom is ambiguous, the record in a 
wajib-ul-arz of a custom is most valuable 
. evidence of the custom, much more reliable 
evidence than subsequent oral evidence 
given after a dispute as to the custom has 
‘In'the case before us there is no 
suggestion that the Settlement Officer was 
in any way guilty of dereliction in the 
performance of his official duty. 

The second ground of attack was sought 
to be supported by two facts: (1). That no 
instance was proved prior to the entries 
made in the wajtb-ul-araiz and (2) that in 
respect of some other incidents of the gener- 

val custom of succession recorded in 
these wajib-ul-araiz there are differences in 
the various entries, for instance asto the 
extent of the share of the senior married 
. wife in the entries in Exs. 40 and 65. 
From both these facts the learned Advocate 
draws the inference that the entries caunote 
merely the wishes of the zemindars of the 
villages as to what the rule of succession 
ought to be and not a pre-established 
custom. 

We do not agree with the learned Advo- 
cate. A large number of khewats filed in’ 
ithis case of villages owned by Dikhat Tha- 
kurs which are either incorporated in the 
wajib-ul-araiz of the villages or separately 
prepared shows that a daughter or a dau- 
ghter's son has never succeeded. In our 
_ (2) 74 Ind. Cas, 449; 50 I. A. 196; 2I A. L J. 578: 
(1923) A. IL R. (P. O.) 70;9 O. & A. L R. 581; 26 0.0 
217; 45 M. L. J. 289; 45 A. 418: 38 O. L. J. 302: 
1923) M. W. N. 799; 33 M. L, T. 317-100. L T 

„$68; 29 O. W. N, 465 (P. C3. > à 
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judgment the entry as to the custom in 
those wajib-ul-araiz, even if we read it to 
have been made in the absence of a pre- 
existing instance, reveals a well-founded 
tradition amongst Dikhat Thakurs as to the 
total exclusion of a daughter and her issue. 
Asto the variation in the extent of share 
which a senior married wife gets, we are 
of opinion that that has no bearing on the 
specific custom pleaded in the case before 
us and from that variation we are not 
prepared to hold that the entry now under 
consideration is not a true record of a pre- 
existing custom. 

The plaintifis have also supported their 
case of custom by evidence of the opinion 
of persons having special means of know- 
ledge, which opinion is relevant under s. 49 
of the Indian Evidence Act, 1872. They are 
plaintiffs’ witnesses Nos. 1 to 9, Amongst 
them are plaintiffs, Basawan Singh and 
Surat Singh. The other witnesses are also 
Dikhat Thakurs. and there can be no 
doubt that they all have special means of 
knowledge as to the custom in question. 
We see no valid ground for rejecting their 
testimony in so far as their opinion as to 
the existence of the custom goes. 

Finally, the defendants rely on the re- 
butting evidence which they have produced 
in the case in disproof, or in- proof of the 
discontinuance, of the custom. We will 
now proceed to consider that evidence. It 
consists of the proof of § instances of succes- 
sion at variance with the custom put for- 
ward hy the plaintiffs. These instances 
are categorically dealt with by the learned 
Subordinate Judge in his judgment and it 
will serve no useful purpose to repeat them 
here. Instances 5th, 6th and &th are of 
recent date and there is yet time for the 
reversioners to contest them. Instance 
2 is supported by judgment (Ex. A 6). 
The judgmentshows that the plea of custom 
was set up and accepted as proved by the 
Court of first instance but rejected by the 
Court of Appeal for want of sufficient evi- 
dence. This instance occurred in village 
Rudan Khera and it does not appear that 
the wajib-ul-are of that village now filed 
(Ex. A5) was produced in that case. The 
claim of the daughter to a portion of the 
property then in suit was also supported 
by a gift in her favour. The, gift was 
upheld. The third instance occurred in 
Raipur Garhi and is supported by judg- 
ments (Exs. A-l0 and All). The plea of 
custom. was raised in that case and it 
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appears that the only proof tendered in 
support of it was the oral evidence relating 

.to certain instances of the exclusion of 
daughters in recent times. In the last Court 
of Appeal it was admitted by the propounder 
ofthecustom, though wrongly inouropinion, 


that there was no entry of the custom in the 
wajib-ul-arz of the village., The wajib-wl- 


. arz is now befgre us (Ex. A-9) and on our 


A 


interpretation of the entry therein the 
daughter is excluded from inheriting her 
father’s estate on the death of the widow. 
The fourth instance is of village Bhademau. 
It occurred in 1907 and is supported by the 
entry in the khewat of the name of the 
minor daughter (Ex. A-8). It does not 
appear that there was any contest as to the- 
daughter’s right of succession and in any 
case the property was very small bearing 
an annual revenue of Rs. 8-14 only. The 7th 
instance is of village Sudehra, the khewat 
of which is Es. (A‘44). .The entry in the 
khewat shows that it occurred in the year 
1879. The daughter who succeeded has 
herself given evidence as D, W. No, 4. 
From that evidence the impression left on 
our mind is that the collaterals lost the 
share not for the reason that they reeognis- 
ed the validity ofthe daughter's succession 
but for default of their own. Instance No, 1 
occurred in village Chamrauli 17 or 18 
years ago and is supported by the entry in 
the khewat (Hx. A-19). There is no doubt 
that that was a case of succession according 
to the Hindu Law but we have no evidence 
showing the circumstances in which the 
daughter succeeded as against the collater- 
als. On the whole, we are of opinion that 
any occasional deviation from the well-est- 
ablished custom neither disproves it nor 


destroys it. 


Lastly, we think we are justified in re- 
ferring to along course of decisions in this 
Court confirmed in two cases by their 
Lordships of the Privy Council in which 
the custom of the exclusion of a daughter 
and her issue amongst the Thakurs of Oudh 
generally was recognised. The earliest 
decision published in the reports is that of 
Mr. Capper in the case of Surjan Singh v. 
Gur Prasad (3). Mr. Capper expressed his 
opinion in the following words :—“ But 
there can be no doubt as to the great 
solicitude -of the Hindu Thakurs in Oudh 
to preserve the inheritance of the land in 


‘the tribe and family to which it has belong- 


(3) S. O. No. 41’ of 1881, 
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ed; and it isowing to this solicitude that 
custom, general and widely prevalent, has 
excluded daughters from inheriting ances- 
tral landed estates”. Again in the case of 
Parbati Kuer v. Rani Chandrapal Kuer (4), 
the claim ofa daughter ofa Thakur was 
rejected on the ground of the custom of 
exclusion by a Bench of two Judges of this 
Court. The decision was confirmed by their 
Lordships of the Privy Councilin Parbati 
Kunwar v. Chandrapal Kunwar(5). Another 
decision of importance was delivered by a 
Bench of two Judges of this Court in the 
case of Sheomangal Singh v.Jagpal Singh (6), 
In this case the learned Judges considered 
a large number of previous decisions of this 
Court as interpreting uniformally wajib- 
ul-araiz similar in language to those which 
we have before us in favour of the custom 
of the exclusion of daughter and her issue. 
Finally, wemay refer again to the decision of 
the Privy Council which we have already 
quoted, in the caseof Balgobind v. Badri 
Prasad(2), though the case wasnot of Thakurs 
but of Brahmans. On these grounds, we 
uphold the finding of the Trial Judge that 
the custom is proved. 

It now remains to decide the plea of 
estoppel raised by the defendants as against 
the plaintiffs’ claim in respect of the Hana 
ura property. This plea is based on the 
provisions of Ch. VII of U. P. Land- 
Revenue Act, 1901, relating to the parti- 
tion of mahals and particularly on cl. (k) of 
s. 233 of thesame Act. My learned brother, 
Mr. Dalal, has dealt with this question at 
great length in his separate Judgment and 
I nave only little to add to what he has 
said. 

On the 29th September 1916 an applica- 
tion for partition (imperfect) of village 
Hanaura was made to the Collector of the 
district by Baijnath Singh, Sunder Singh, 
Gajraj Singh, defendants Nos. 1, 2 and 3 res- 
pectively, and Surat Singh, Bahadur Singh, 
Ramadhin Singh and Basawan Singh (Ex. 
A21). In the penultimate column of this 
application the share of the seven appli- 
cants was shown as 13 biswas 6 biswansis 7 
kachwansis 15 anwansis and 104 panwansis. 
It is admitted that that share comprised 
the unity of 10 biswas which originally be- 
longed to Gulab Singh and was in possession 


(6) 2 Ind, Cas. 253; 12 O, ©. 63, 
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of the defendants Nos. 1, 2 and 3 at the date 
of application for par tition. The prayer 
made in the application was that “a complete 
partition he made fieldwise (khetbat) and be 
drawn into chaks (chakbat)”. 

To my mind it is wholly immaterial as to 
which of the co-sharers of the village were 
the applicants and which were arrayed on 
the opposite side. The very nature ofa 
claim for partition amongst all the co- 
sharers involves an inquiry into the share 


‘of every one of them whether the claim is 


| Court. 


the mahal. 


made in a Revenue Court or in a Civil 
What is material is that they were 
parties to the partition proceedings. 

The application for partition must be 
taken to have been made in virtue of the 
provisions of s. 107 of the Land Revenue 
Act, 1901, and as soon as it was made the 
Collector acquired jurisdiction over the 
subject-matter of the application, the 
subject-matter being the partition of village 
Hanaura. That jurisdiction was exclusive 
as is clear from s. 233 (k) of the same Act. “No 
person shall institute any suit or other pro- 
ceeding in the Civil Court with ‘respect to 
the partition or union of mahals except as 
provided under ss, 111 and 112.” In the 
absence of any evidence to the contrary it 
must be presumed that the Collector acted 
according to law and issued the necessary 

roclamation under s. 110 of the Land 
Revenue Act. The proclamation invited all 
such recorded co-sharers in the mahal as 
had not joined in the application to appear 
before the Collector within’sixty days of the 
date of the proclamation and “to state their 
objections (if any) to the partition.” Accord- 
ing tos. 111, sub-s. (1), such an objection 
may involve a question of proprietary 
title. 

Thus the law-clearly imposes a duty upon 
each co-sharer to put forward any ground of 
claim or defence involving a question of pro- 
prietary title in the matter of the partition of 
It follows, on general principles 
that if a co-sharer omits to make any ob- 
jection which he is required by law to make, 
it must be deemed that he had made it and 
that under cl. (c) of sub-s. (1) ofs. 111 it 
must further be deemed that the Collector 
had proceeded to inquire into the merits of 
‘the objection and had decided them within 
the meaning of sub-s. (3) of the same sec- 
tion. And “by virtue of s. 112 a deeree 
passed by the Collector under sub-s. (3) of 
the precéding section is to be regarded as a 
decree ofta Court of civil jurisdiction, 
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The rule of res judicata extends to a 
question which must be taken to have been 
decided in effect though not in express 
terms, In the caseof Soorjomonee Dayee 
v. Suddanund Mohapatter (T) their Lord- 
ships of the Privy Couacil made the follow- 
ing observations :—“But even if this in- 
terpretation were not correct, their Lord- 
ships are of opinion that this cl. (2) in 
the ©. P. C, would by means prevent 
the operation of the general law relating to 
res judicata founded on the principle ‘nemo 
debet bis vexari pro eadem causa.’ This law 
has been laid down by a series of cases in 
this country with which the profession is 
familiar. It has probably never been better 
laid down than in a case which was referr- 
ed to Gregory v. Molesworth (8) in which 
Lord Hardwicke held that where a question 
was necessarily decided in effect though 
not in express terms, between parties to the - 
suit, they could not raise the same question 
as between themselves in any other suit in 
any other form; and that decision has been 
followed by along course of detisions, the 
greater part of which will be found noticed 
in the very able notes of Mr. Smith: to the 
case of the Duchess of Kingston (9).” 

The contrary view maintained by the 
learned Counsel for the plaintiffs-respond- 
dents would place the finality of the parti- 
tion proceedings as contemplated by the 
Legislature entirely at the mercy of a co- 
sharer.. According to that view his own 
omission and inaction will entitle him 
to re-open the entire partition proceed- 
ings and the adjudication of title involved 
therein by suit in the Civil Court. This 
could not have been the intention of the 
law. 

Section 112 of the Land Revenue Act, 1901, 
gives to the decree of the Oolleetor the 
character of a decree of Court of Civil Judi- 
cature. This to my mind directly attracts 
the application of the provisions of s. 11 of 
the C. P. C., 1908,-to the decree of the 
Collector. Explanation IV of that Section 
is as follows :— 

“A matter which might and ought to have 
been made ground of defence or attack: in 
such former suit shall be deemed to have 
been a matter directly and substantially in 
issue in such suit.” 


(7) 12 B. L.R. be 20 W. R. 377; Sup. Vol. I A. 
212; 3 Sar. P. O. J. 285 (P. C.). 

(8) (17-47) 3 Au, 626; 26 B. R. 116 
73) (1776) 2 Sm. L. C. 6th Ed. Pp. LA (Ith Ed; p 
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There is no question tbat the plaintiffs 
might and ought to have raised as a ground 
of defence or attack in the partition pro- 


ceeding the question of title to the share ' 


‘of Gulab Singh which they have now dir- 
ectly raised in the present suit. Not hav- 
ing done then they cannot be permitted to 
do so now. What did the Collector decide 
in ‘those proceedings in respect of the 
share now in suit? He allotted them to 
the three defendants. This is clear from 
Ex. A 49, which is the proclamation made 
in pursuance of the final order in the parti- 
tion proceedings. The area of the 10 bis- 
was share formerly belonging to Gulab Singh 
was in its entirety thrown into one patti 
` called “Baijnath Bakhsh Singh's patti” and 
the revenue payable by that patti was 
_ Separated from the rest of the village and 
shown to amount to the sum of Rs. 130. 
The object of the.present suit in so far as 


the Hanaura property is concerned is to 


‘recover that share from the hands of the 


persons to whom it was decreed by the’ 


Collector. This is clearly barred by the 
rule of res judicata as already stated and 
also by cl. (e) of s. 233 of the Land Revenue 
Act, 1901. 


The case law on the subject has been con- 
sidered in the judgment of my learned 
brother. I may only say that the view 
‘which I have taken is supported by a Full 
. Bench decision of the High Court at Allaha- 
bad in the case of Muhammad Sadiq v. 
Laute Ram (10). The Bench consisted of five 
learned Judges of the Court including the 

. Chief Justice Sir Arthur Strachey who 
delivered the leading judgment in the case, 
Another Full Bench decision of the same 
High Court to which reférence may be made 


in support of the view expressed above is. 


thecase of Bijai Misir v. Kali Prasad Misir 
(11)., The decision of their Lordships of the 
- Privy Council in the case of Chokhey Singh 
v. Jote Singh (12) was referred to us as sup- 
porting the view contended for on behalf of 
the respondents. That decision has, accord- 
ing to our judgmént, no application ‘to the 
“present case.. In that case their Lordships 
clearly held that the Collector had not decid- 


(10) 23 A. 291 A. W. N. (1901) 86. 


(11) 41 Ind; Cas, 912; 39 A. 469; 15 A, L. J. 496. | 


(12) 1 Ind, Cas. 166; 36 I. A. 38; 3L A. 73; 11 Bom, 
L. R. 63;13 ©. W. N, 274; 6 A. L.J. 100; 9 0, L. J, 
J351; 5 M. L, T, 167; 19 M. L, J. 123; 12 0. C. 288 
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ed the question of proprietary title but had 
expressly reserved it for decision by a Court 
of civil jurisdiction. 
The appellant's learned Advocate raised 
a subsidiary question also at the hearing of 
the appeal to the effect that the two plaint- 
iffs, Bahadur Singh and Basawan Singh, to 
whom the Court below has given the decree 
under appeal, had no title to the entire 
reversionary estate of Gulab Singh but 
thft they were entitled only to {rds of 
that estate. The facts involved in this 
argument are as follows: It is clearly prov- 
ed, indeed it is now admitted, that on the 
death of the widow of Gulab Singh there 
were six, persons alive who were entitled 
to the estate of Gulab Singh in equal 
shares. They were Bahadur Singh plaint- 
iff No. 1 and his two brothers, Bhabhuti 
Singh and Madho Singh; Jagannath Singh 
and Sumer Singh, sons of Bhola Singh, and 
Basawan Singh plaintiff No. 13. Bhabhuti 
Singh and Madho Singh died afterwards and 
their share in theinheritance of Gluab Singh 
devolved upon Bahadur Singh. The result 
was that Bahadur Singh became entitled to 
3/6th share in that estate and the remaining 
3/6th devolved in equal shares upon Jagan- 
nath Singh, SumerSingh and BasawanSingh. 
Basawan Singh was thus entitled toonly ith 
share in the estate. The learned Advocate, 


- therefore, asks that the decree of the lower 


Court should ‘be modified by striking out 
the shares of Jagannath Singh and Sumer 
Singh, i. e, 4rd. We are unable to 
accede to this prayer. Basdeo Singh and 
Sheopal Singh plaintiffs Nos. 10 and 4 res- 
pectively, sons of Jagannath Singh, are the 
heirs of their father and uncle Sumer Singh. 
They were plaintiffs in the Court below. 
The defendants-appellants have not chosen 
to make them parties to the'appeal. This, 
however, will not justify us in awarding 
that share to the defendants. The proper 
course for us to follow inthe circumstances 
is to decree Bahadur Singh's claim for one- 
half share, Basawan Singhs’ claim for {th 
share and the claim of Basdeo Singh and 
Sheopal Singh to the remaining jrd_ share 
in the l-anna share of Bijahra with pro- 
portionate liability to pay the sum of 
Rs. 1,253 to the: defendants Nos. 4 and 5, 
Ram Singh and Ram Bakhsh Singh as 
directed by the lower Court. This awe are 
authorised to do by the provisions of r. 33 
of O. XLI of the O. P. C. 

The result of the finding recorded above 


“< ters’ sons. 
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is that the appeal is allowed, the decree of 
the lower Court is reversed and the plaint- 
iffs’ suit in respect of the Hanaura property 
is dismissed altogether and their claim in 
respect of the l-anna share of Bijahra is 
decreed as directed above. The parties 
will pay and receive costs in both the 
Courts in proportion to their success and 
failure. In lieu of the decree of the Oourt 
below a fresh decree-in terms of this order 
shall be prepared in this Court. 

Dalal, A. J. C.—I agree with the order 
proposed but desire to state my reasons 
for the two findings: (1) that the custom of 
exclusion of daughters is proved and (2) 
that the suit is barred under the provisions 
of s. 233 (k) of the Land Revenue Act 
so far as the property in village Hanaura is 
concerned. ict 

“There can beno doubt that according to 
the terms of succession given in the Wajib- 
ul-araiz of Hanaura and Bajahra daughters 
are excluded from succession. The wajib- 
ularaiz are printed at pages 90 and. 67 re- 
spectively of the printed record part IIL. 
The line of succession which is fixed under 
these two wajib-ul-araiz after the death or 
the widow excludes daughters and daugh- 
The exclusion is definite and not 
by implication though it is not stated in so 
many words that daughters are excluded. 

The definite statement of the exclusion of 
daughters is contained in the record of the 
manner of succession, entered in the Wajib- 
ul-arz of Bachhayun (124), Moondhara (page 
111) and Kusumbhi (page 104). The history 
of the villages of Bachhayun and Kusumbhi. 


| givenin the wajib-ul-araizof these villages at 


the commencement traces the descent of the 
zemindarsof these villages from one Udaibhan 
from whom „are also descended the zemin- 
dars of Hanaura and Bajahra, because they 
trace their descent toa common ancestor 
of Chamrauli (page 14), the zemindars of 
which village trace their descent: from the 
same Udaibhan. It may, therefore, be ac- 
cepted that the Wajib-ul-araiz of Bachhayun 
and Kusumbbhi record the manner of suc- 
Gession of the same family of Dickehit 
Thakurs to which the parties to this suit 
ng. 

ae satisfied, therefore, that the record of 
the wajib-ul-are excludes daughters from 
succession. i o 

The next question is whether this is a 
record of a custom or only the record of the 
opinion of the zemindars of tbe village at 
the time of the Settlement. Ordinarily such 


_value, when analysed. 
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a record is the record of a custom. Thè 
Settlement Officer was directed to makea 
record of customs governing succession and 
there is no reason to believe that in this 
particular case the record was made notof 
a custom, but of the opinion of certain 
zemindars as to the manner in which suc- 
cession should subsequently be governed 
in the family. It may be mentioned that 
the custom of exclusion of daughters is 
very general among Thakurs. The leained 
Counsel for the appellants had doubts as to 
whether this Court can take judicial notice 
of the existence ofsuch a custom. Iam 
of opinion, that it can. We have the ex- 
ample before us of the Privy Council, where 
in Balgobind v. Badri Prasad (2), their 
Lordships observed that a custom of pri- 
mogeniture was not an unknown custom in 
Oudh when construing the terms of'a 
custom entered in a wajib-ul-arz. : 

There is no:ambiguity in the several 
wajib-ul-aratz produced in this case so I 
thinkithat the custom of exclusion of daugh- 
ters is established. e = 

It was pointed out on behalf of the ap- 
pellants that no instances of exclusion of 
daughters from inheritance were cited by 
the plaintiffs-respondenis. Itis not neces- 
sary, however, that the existence of a custom 
recorded in a wajib-ul-arz or riwaj-i-am 
should be supported by instance [Beg v. 
Alla Ditta (1).] 

The appellants’ learned Counsel based 
his arguments mainly on the 8 instances of 
the succession of daughters conveniently 
tabulated at pages 52 and 53 of the lower 
Court’s judgment. They are not “of great 
In case (1). of 
Chamrauli, the property ultimately came | 
into the possession of the collateral relation 
by purchase. The second instance is of 
Rudan Khera, where the Thakurs do not 
trace their ancestry back to Udaibhan and 
probably belong to a different family from 
the Thakursof the villages in suit. The third 
case is based on Civil Court decisions, where 
the apparent mistake was made by this 
Court in thinking that no custom of exclu- 
sion of daughters was recorded in the 
wajib-ul-arz of that village (see judgment 
Ex. A-11, page 247, Part III). The custom 
is recorded in the wajib-ul-arz of Raipur 
Garhi (Ex. A-9, page 12, Part IID. In the 
fourth case of Bhademao the daughter, who 
took her father’s property, was a minor, the 
extent of the property was 1/80th of the 
village and the revenue Rs. 814-0, “iy 


kol. Ò. 1925] 
such a case the collateral male relative of 
the minor’s father would not like to assert 


Lis claim. In cases Nos. 6 and 8 there is. 


still time for the collateral male relative to 
sue in the Civil Court. In Case No.7 of 
Sudhara, the female, whosucceeded, deposed 
that she had litigation with her father's 
relations in Revenue and Civil Courts, 
but no proof of any such litigation was 
produced. Here also the property was a 
a one paying a revenue of less than 

s. 7. 

Ihold that the custom pleaded by the 
plaintiff is established and has not’ fallen 
into desuetude. 

Lt is laid down in s. 233 (k) of the Land 
Revenue Act (Local Act LI of 1901) 
that no person shall institute any suit or 
other proceeding in the Civil Court with 
respect to partition or union of mahals 
except as provided in ss. 111 and 112 of 
that Act. Prior to the passing of this Act 
the Oudh Land Revenue Act, 1876, was 
in force wherein corresponding section 
- barring the jurisdiction of the Civil Court 
was s. 219 which laid down in cl. (d) that 
no Civil Court shall exercise jurisdiction 
over the distribution on partition of the 
land or allotment of the revenue of a mahal. 
There was, a-separate Land Revenue Act 
for the North Western Provinces which bar- 
red the jurisdiction of the Civil Court 
under s. 241 (f) of Aet IX of 1873 over 
the distribution of the land or allotment of 
the revenue of a mahal by partition. It will 
be noticed that the present Act is much 
wider in its. phraseology. 

On 29th September 1916 certain co- 
sharers of village Hanaura applied for par- 
tition of the village into separate mahals. 
The applicants were the three defendants 
Baijnath Singh, Sundar Singh and Gajraj 
Singh of the present suit, who claimed to 
be owners of 10 biswas, that is, half the 
village, and Surat Singh, Bahadur Singh, 
Ramadhin Singh and Basawan Singh. In 
the present suit disputes relate to the 
succession to the property of one Gulab 
Singh. The three defendants mentioned 
above, who are appellants here and with 
whom alone we are concerned in this 
appeal, are daughter's sons of Gulab Singh. 
At the time of Gulab Singh’s death the 
next reversioners in existence in equal 
degree were Bahadur Singh. and Basawan 
Singh (the respondents here) Mahadeo and 
Bhabhuti, deceased brothers of Bahadur, 
and Jagannath Singh and Sumer Singh, 
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who are dead and were represented in the 
Trial Court by Basdeo and Sneopal, sons of 
Jagannath. Out of the reversioners. there- 
fore, only Basawan and Bahadur, that is, 
2 out of 6 reversioners, were applicants to 
the partition. In the partition, a separate 
mahal of 10 biswas, was allotted to the de- 
fendants-appellants. The reversioners sued 
in the present suit for possession of this 
mahal. Their suit was decreed and hence 
the defendants’ daughter's sons of Gulab 
Singh have appealed, 

It will be seen that the lower Court’s 
decision that the reversioners were saved 
from the bar under s. 233 (k) of the Land 
Revenue Act because they were arrayed on 
the same sides as the defendants in the 
partition suit is based on a misapprehen- 
sion of the facts. Only two out of the six 
reversioners were arrayed along with the 
defendants-appellants as applicants for 
partition. 

Ido not think that the array of parties 
will make any difference to the bar of 
jurisdiction of the Civil Court. The Reve- 
nue Court has decided that a particular 
8-annas equal to 10 biswas mahal be allotted 
to the defendants, so the bar under s. 233 
(k) (i£ any) willapply against the claims of 
applicants to partition also when brought 
in the Civil Court. 

In my opinion the language of the clause 
by itself establishes such a bar. It was 
argued on behalf of the respondent that 
only questions as to the area of a mahul and 
the revenue assessed thereon are barred 
from the jurisdiction ofa Civil Court and 
not any question of title. If this argument 
were correct, there would be ne necessity 
to make an exception in the clause, An 
exception is made when the matter is 
generally included in the preceding words. 
The jurisdiction of the Civil Court is limit- 


-ed to appeal powers under s. 112 and to 


suits instituted under the direction of the 
Collector under s. 111 for fear of a contra- 
diction between those sections and cl. (k) 
ofs. 233. The provisions of those sections 
are specially excepted from the bar of the 
jurisdiction of the Civil Court. If the 
words “ partition or union of mahals did not 
include determination of questions of title 
inferentially by the Revenue Court in favour 
of those to whom shares were allotted as 
separate mahals, there would have been no 
need to provide for the exception. 

A Full Bench ruling of the Allahabad 
High Court has interpreted the wording of 
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5. 241 (f) of the North Western Provinces 
Land Revenue Act of 1873 which, as I 
have already indicated, was not'so wide in 
its terms as the present cl. (k) of s. 233 of 
the Land Revenne Act. In Mohammad 
‘Saddiq v. Laute Ram (10) all the fiveJudges 
of the Court held that if a question of 
title affecting the partition which might 
have been raised under ss. 112 and 113 
‘of the Act (corresponding to ss. lll 
and 112 of the Land Revenue Act) during 
the partition proceedings is not so raised 
‘and the partition is completed, s. 241 (f) 
of the Act dehars the parties to the parti- 
‘tion from raising subsequently in a Civil 
Court any such question of title. This 
“ruling has been followed by a Single Judge 
‘ofthis Courtin Sanwal Singhv. Bhikhari(13), 
The ruling of the Full Bench of the Allah- 
‘abad High Court has been consistently 
followed by that Court whenever it was refer- 
red to before a Bench though a contrary 
opinion was given when reference to that 
ruling was omitted by Counsel appearing 
‘in other cases. It was followed in Nathi 
Mal v. Tej Singh (14), Lachman Das v. 
Hanuman Prasad (15), Raghubhir v. Tulshi 
Ram (16), by the majority of Judges in 
‘Bijai Misir v. Kali- Prasad Misir (17), 
‘Bhupal Singh v. Ujagar Singh (18), ` Ram 
Subhag Singh v. Dip Narain Singh (19). 
“In Shambhu Singh v. Daljit Singh (20) and 
‘Kaika Prasad v. Manmohan Lal (21) the 
principle of the Fall Bench ruling were 
‘overlooked. Iam in agreement with the 
‘opinion expressed by, Chief J ustice Richards 
in his dissentient judgment in 39 Allahabad 
that if the two cases of 38 Allahabad were 
correctly decided the bar of s. 233 (k) of the 
‘Full: Bench ruling cannot be maiutained. 
“As already mentioned the Full Bench ruling 
was not brought specifically to the notice 
rof the Judges, who formed the Full Bench 
“in “the two cases reported in 33 Allahabad. 

The case reported in 42 Allahabad was 
“different in facts because one mahal was 
‘allotted to all the parties j ointly who were 


© {43) 23.Ind. Cas. 800; 10. L. 4.88, - 
* (14) 29 A. 60454 A. L, J. 578; A. W.N. Ea 190. 

(15) 8 Ind. Cas. 807; "Fok. 169; TALJ 

tis. 29 Ind. Cas. 222; 13 A. L. J. 548. 

(17) 41 Ind. Cas. 912; 39 A. 469; 15 A. L. J. 496. 
(18) 58 Ind. Cas. 122; 18 A. L, 4. 928; 2 U.P. L, 
A), 306; 43- A. 88. 

19) G4 Ind. Cas. oe tE A. 74; 19 A. L.J. 865; 
Be AIR. (AJ 15 
(20) 33 Ind. Cas 19; “38 A. 243; 14 A, L. J. 293. 
+. 421) #8 Ind, Oaa, 86; 38 A, 302; 14 A, U, J, 373,7 
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parties on the oppòsitè side in the Civil 
Court [Lal Behari v. Parkalli Koer (22) ] 

It was argued on behalf of the respond- 
ents that their, Lordships of the Privy 
Council had not accepted this view. The 
circumstances, however, of the case of 
Chokhey Singh v. Jote Singh (11), which 
was decided in 1908, but which was govern- 
ed by Act XVII of 1876 were different, 
Under the present Land Revenue Act a 


‘question of title must besettled finally in 


one of three ways, the Collector may decline 
to grant the application for partition until 
the question of title is determined by a 
competent Civil Court or he may require any 


party to the partition to institute within 


three months a suit inthe Civil Court for 
the determination of the question or pro- 
ceed to inquire into the merits of the ques- 
tion of title himself. Under the Act of 
1876, the second power of requiring a party 
to get the question of title determined by 
a Civil Court within a certain fixed time 
was not given to the Coilector. He had | 
either to decline to grant the application 
for partition or to inquire into the merits 
of the question of the title himself. 

When considering the judgment of their 


‘Lordships of the Privy Council this differ- 


ence must be borne in mind. In that case 


‘Jote Singh respondent had replied for 


partition whereupon the appellant Chokhe 
Singh had objected that a certain property 
belonged to him and not to Jote Singh in 
the village of Bihat Biram. Jote Singh in 
reply to this objection to a partition stated 
that the share of Munnu Singh should be 


divided at present according to possession 


and a separate suit will be filed ina com: 


“petent Court as regards the title in respect’ 


to the property of Munriu Singh. The 
Collector accepted this position and pro- 
ceeded to make a partition: Their’ Lord- 
ships proceeded ‘on thé ground that the 


“Revenue Court gave effect to this appliéa- 


tion of Jote Singh and the question’ of 
title was left to be decided, by the Civil 
Oourt in Jote Singh’s civil suit which was 
subsequently filed. There was, thérefore, 


“mo ground of estoppel in the opinion oË 
their Lordships. 


The provisions ofs. 219 (d) wpuld not be 
applicable because the Collector in neither 
declining to partition the village nor decid» 
ing ,the question of title himself aa 

is 
(22), 55, Ind. ‘an. 28; 42-A. 309; 18: A. Lr. J, 110;..2 
‘U, P L,R. (A) ; 
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proceeding, therefore, would be without 
jurisdiction. Their Lordships took the 
equitable view of permitting the Civil 
Court to decide the question of title without 
disturbing the partition already made. 
The opinion of their Lordships gives no 
support to the proposition that where a 
question of title is not raised, as it ought 
to be, during a partition in the Revenue 
Court it may be raised subsequently in a 
civil suit without the provisions of s. 233 
(k) of the Land Revenue Act being a bar 
to the civil suit. Abstract questions of 
equity and justice do not arise in interpret- 
ing a Statute unless its language is ambi- 
guous. 
will be done if the plaintiffs’ right of agitat- 
ing their claim within 12 years of the death 
of Musammat Hans Kuar in 1913 was 
curtailed on account of a partition appli- 
cation lodged in 1916, that is, from 12 years 
to 3 years. In the present case, the plaint- 
iffs acted with their-eyesopen and some of 
them actually joined the defendants in 
applying fora partition. The clear words 
of' a Statute cannot be destroyed by 
Courts of Law on grounds .of equity or 
unreasonableness., f 

“By the Court.—We decree the appeal 
with respect to the Hanaura property and dis- 
miss the plaintiffs’ suit with respect to that 
property with proportionate costs of both the 
Courts. The Hanaura property is described 
in the plaint as 8-annas zemindari. 

We uphold the lower Courts decree for 
possession of one anna of the Bijahra pro- 
perty with the burden directed by the lower 
Court but modify it in this respect that 
the decree shall be passed in favour of 
Bahadur Singh to the extent of one-half, 
in favour of Jagannath Singh and Summer 
Singh to the extent of one-third. and in 
favour of Basawan Singh to the extent of 
one-sixth. The plaintiff shall receive their 
proportionate costs of both the 
with respect to this property. 
< G. H, 


Z, K, A ppeal allowed. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPBAL No. 112 or 1923. 

March 10, 1925. : p 
Present:—Justice Sir Kumaraswami Sastri, 
Kr., and Mr. Justice Krishnan, 

K. G. MUHAMMAD HUSSAIN SAHIB 

AND OTHERS—DEFENDANTS— APPELLANTS 
; TETSUS 
P. BABA SAH AND OTHERS— 
PLAINTIFFS- ~- RESPONDENTS. 

Nuisance—Temple or mantapam, building of, whe- 
ther nuisance. R 

In the absence of evidence it cannot be assumed 
thata temple, if built, would by itself amount to an 
actionable nuisance to the neighbours ofthe locality; 
much less can it be assumed that the building of a 
mantapam annexed to a temple would be such a 
nuisance. [p. 596, col, 1.] 

If subsequently, however, in the way in which the 
temple authorities use the temple or the mantapam 
an actionable nuisance is committed by them, a cause 
of action may arise. lp. 597, col. 1] 


Appeal from a decree and judgment of 
Mr. Justice Courts-Trotter, dated tho 12th 
July 1923, and passed inthe exercise of the 
Ordinary Original Civil Jurisdiction of 
we Court, in CO. S. No. 484 of 
1918. 


Mr. K. Nara Simha Iyer, for the Appel- 
lants. 

Mr. G. Krishnasamy Iyer, for the Respon- 
dents. 


: JUDGMENT. 

Kumaraswami Sastri, J.—This ig 
an appeal against the judgment of the Chief 
Justice restraining the defendants by an 
injunction from proventing the plaintiffs 
from building upon theirlands. The plaintiffs 
are Dharmakarthas of the Balasubramanis- 
wami temple in Pudupet situtein Narayana 
Naickeh Street. The defendants are in- 
terested in a mosque which was separated 
from the temple by three houses and a road 
which was about 16 feet broad where it 
took off from Narayana Naicken Street and 
was tapering off. It was about 13 feet 
broad by the time it reached the end of the 
mosque. The temple originally was in a 
small building but subsequently the Dhar- 
makarthas acquired three houses which 
brought the temple property to the street 
which separated the mosque from the 
three houses, Having purchased the pro- 
perty the Dharmartkarthas wanted to erect 
amantapam after demolishing the three 
houses which adjoined the original temple, 
In this they were obstructed by the Muhame 
madans who were interested in the mosque, 
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There were Police proceedings and the 
plaintifis had to go to Court because they 
were restrained by the order of a Magistrate 
from building upon the temple property. 
The suit was originally tried by Mr Jus- 
tice Bakewell who thought the plaintiffs 
“had no-cause of action and dismissed it 
On appeal it was remanded by Justices 
Ayling and Odgers and the suit finally 
came on for trial before the Chief Justice. 
There was no evidence let in on remand 
and, so far as the evidence in the case 
goes, there is noevidence that the building 
propos-d to be erected would necessarily be 
a nuisance. In the plaint which was filed 
in the suit all that is said in para. 10 is 
“with a view to meet the essential require- 
ments of the temple and its worshippers, 
the plaintiffs demolished the house marked 
B just next to the temple with a view to 
build onits site a mantapam to be used for 
“various purposes connected with the tem- 
ple” I said before there was no evi- 
dence to show that this. building, if erected, 
would necessarily amount toa nuisance so 
as to entitle the Court to prevent the build- 
ing in anticipation of a nuisance that was 
likely to be caused. Mr. Narasimha Iyer 
argues that the very fact that a temple is 
going to be built necessarily would be a 
nuisance to the adjacent inhabitants owing 
to the music and the tom-tom and other 


accompaniments of a temple. I do not 
think we can hold in the absence of 
evidence that the mere fact that a 


temple is built would justify us in as- 
suming that the temple, if-built, would be 
an actionable nuisanee to the neighbours 
of the locality ; much less ean we hold that 
the building of a mantapam annexed toa 
temple would be such a nuisance. The 
temple according to the plaintiffs, and it 
is not found against, was an old temple 
which existed for several years. It was 
about three houses off this mosque and any 
tom-tom must have been a nuisance for 
several years. There is no objection now 
to the worship which is conducted in the 
temple but it iscomplained that the build- 
ing of that mantapam willcreate such an 
actionable wrong as to justify its preven- 
tion. AsIsaid before, I donot think we 
can hold in the absence of any evidence 
that it will be a nuisance. Several cases 
were cited by Mr. Narasimha Iyer but they 
were all cases where there was evidence 


that there was a nuisance or that the - 


proposed building was of such a character 
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as necessarily to amount to a nuisance if 
completed, but in the case before us those 
elements are wanting. We think that Jus- 
tice Coutts-Trotter has correctly defined 
the rights of the parties. He says in his 
judgment “the Dhurmakarathas are entitled 
to alter and extend the present temple 
building marked A in any lawful manner 
they choose and to erect on the sites marked 
B, ©, D and E any buildings which shall 
conform to the requirements of the Muni-, 
cipal Law now or hereafter to be in force 
and that the defendants are not entitled to 
interfere in any way with such acts of the 
plaintiffs”. This is the sole declaration 
which the learned Judge says he makes. 
As regards the argument that it may be 
a nuisance, later on the Judge observes, 


‘Tam not going to make any declaration 


touching the user of the building, and when 
I restrain the Muhammadans from interfer- 
ing I mean from interfering by physical 
azts.” Itis difficult to see how any objec- 
tion can be taken to the injunction as 
actually granted by the learned Judge or 
to the decree in which that injuction is 
embodied unless wecan hold that the mere 
building would be such an actas necessarily 
to amount toa nuisance as to which there is 
no evidence whatever. In these circumstan- 
ces, Ido not think there is any reason for- 
interfering with the judgment of the learn- 
ed Judge who has confined the injunction 
to legitimate limits so far as the plaintiffs’ 
rights are concerned, Theappeal, therefore, 
fails and is dismissed with costs, ; 
The plaintiffs have filed a memorandum 
of objections but I do not think there is 
anything init. So far as theorders of the 
Magistrate are concerned, the learned Judge 
was right in saying he could not interfere 
with those orders. They were passed by 
the Government and the Magistrate, in the 
exercise oftheir discretion. So far as the 
costs are concerned I do not see any princi- ' 
ple which the learned Judge violated. The 
plaintiffs expressly asked in their plaint, 
prayer C to set aside the orders and the 
learned Judge held that he had no power 
to do so. To that extent the claim failed 
and the learned Judge was right in giving 
the defendants some benefit in respect of 
the reliefs which the plaintiffs asked in- 
fructuously. The memo of objections 
fails and is dismissed with costs. 
Krishnan, J.—The facts of this case are 
all set out in the judgment of the learned 
Chief Justice and also by my learned brothex 
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who has just delivered his judgment. The 
‘appellants’ argument is based on the con- 
:tention that the building of a temple isin 
itself a nuisance to the neighbourhood as 
there is likely to ‘be some music and other 
noises emanating from the temple when the 
‘worship in the temple goes on. Theappel- 
lants’ Vakil, therefore, wanted us to hold 
that the building of a temple, particularly 
in street in a city like Madras, must be 
‘treated as in itsélf a nuisance and be 
sinhibited by an injunction order. I am en- 
‘tirely unable to agree with the learned 
Vakil for the appellants that the ‘building 
‘ofatemple can be treated as in itself a 
nuisance. If afterwards:in the way in 
which the temple authorities use the temple 
an actionable nuisance is comitted by them, 
it willbe time enough for the appellants 
then to take action. The declaration that 
has been given by the learned Judge in 
this case will not prevent their rights being 
‘put forward in any Court if they do have 
‘any such rights resulting from the action’ 
of the plaintiffs. So far as I can see the 
declaration that has been given to the 
plaintiffs is one that cannot be objected to 
at all. The-learned Judge declares that 
plaintiffs are entitled to build in a lawful 
manner whatever building they like to put 
upon the site they have acquired and that 
isa right which every-owner of property 
has got. It isnot pretended that the build- 
ing in this case will in any way interfere 
with the light and air or other rights of any 
neighbouring owners There is no ground 
whatsoever for objecting to the declaration 
granted. Thelearned Judge says expressly 
in his judgment that he was not going to 
make any declaration touching the user of 
the building and, as I say, if the user 
proves to be a nuisance, it-will be time 
enough for the defendants to take action. 

In the memorandum of objections, it was 
urged by the plaintiffs that nothing is said 
in the decree about their right to build a 
gate. Although there may be nothing 
expressly in the decree the learned Judge 
has stated in his judgment that “ the plaint- 
iffs can build what they like; they can 
build agate if they like’. Evidently the 
right to build a gate is included in the 
right to build’ given by the decree. There 
was no object in filing the memo. of objec- 
tionson that point, As regards the costs I 
agree that this is not acase in which we 
tan properly interfere with the discretion 
exercised by the Trial Judge. The appeal 
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fails as also the memmorandum of objec- 


tions and they are dismissed with costs. 
y. N. V. Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 413 or 1923. 
April 29, 1925. 

Present:—Mr. Justice Phillips. . 
Nawab SHUJA-UL-MULK BAHADUR 
~—Deranpant No. 1—RE8SPONDENT 
No. 1—APPELLANT 
versus 
UMIR-UL-UMRA BAHADUR AND OTHERS 
—Petitioners Nos. 1,2 AND 4— PLAINTIFFS 
Nos. 1, 2 AND 4— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 48-—Decree 
directing recovery from one party only on failure of 


_another party to pay— Limitation for execution against 


former, commencement of. 

Per Phillips, J—(agreeing with Davadoss, J., 
Wallace, J., contra)—Where a decree directs that 
money be recoverable from a party only on failure to 
recover from another party, the execution of the 
decres becomes barred against the former after 
PE years from ‘the date of the decree. fp. 605, 
coL 2. 

Where a decree directed “that first defendant do 
pay to plaintiff his costs of the suit; that in case of 
failure to recover them from first defendant, the same 
be recovered from the income of the trust property”: 

Held, that under the provisions of s. 48 of the C. 
P. C. the decree became incapable cf execution 
against the trust property after the expiry of twelve 
years from its date. [p. 603, cols. 1 & 2.] 

Jnonendra Nath Bose v. Khulna Loan Company, 
Limited, 24 Ind. Cas. 35; 18 O. W. N. 492, and Khulna 
Loan Company v. Jnanendra. Nath Bose, 45 Ind. Cas, ` 
436; 22 C. W. N 145 (P. CO), relied on. 

Rameshvar Singh v. Homeshar Singh, 59 Ind. Cas. 
636; 40 M. I. J. 1; 1 P. L. T. 731; 19 A. L. J. 26; (1921) 
M. W. N 21; 33 0. L. J. 109; 25 '0. W. N. 337; 6 P. L. 
J. 132; 13 L. W. 546; 23 Bom. L. R. 721; 30 M. L. T. 
189; 48 I. A. 17 (P. 0.), explained, 

Aiyasamier v. Venkatachela Mudali, 37 Ind. Cas. 
741; 40 M. 989; 31 M. L. J. 513; (1916) 2 M. W. N. 296; 
20 M. L. Y. 391; 4 L. W. 507, held overruled. 

Appeal against an order of the District 
Court, Kurnool, dated the 20th August 1993, 
in E. P. No. 12 of 1922, in O. S. No, 17 of 
1901. l 


This appeál coming on for hearing on the 
lst December 1924, upon perusing the 
petition of appeal, the order and judg- 
ment of the lower Court and the material 


‘papers in the case and upon hearing the 


arguments of Mr. L. S. Viraraghava Ayyar, 
for the Appellant, and of Mr, K, Y., Krishna- 


593 
swami Ayyar, for the Respondents, and the 
‘case having stood over for consideration 
till the 8th January 1925, the Court (De- 
vadoss and Wallace, JJ,) ‘made the follow- 
ing Order of Reference to a third 
Judge:— ree 

Devadoss,: J.—The . main question 
argued in this appeal is whether the execu- 
tion of the decree in plaintiffs’ favour is 
barred by reason of s. 48 of the C. P. C. 
The District Judge has held that the execu- 
tion application is not barred by limitation 
and the lst respondent in the lower (Court 
has preferred this appeal. The decree in 
O. 8. No. 17 of 1901 was passed by the Dis- 
trict Court of Kurnool on 30th March: 194. 
It was confirmed by the Hign Court ou 17th 
January 1907. The defendants in that suit 
were the trustees of a religious and charit- 
able institution. The defendants were re- 
moved from the office of trustees, and the 
‘Ist defendant was directed to pay the plaint- 
iff's costs and in case the plaintiff was 
unable to obtain the costs from the lst de- 
fendant, he was to recover them from the in- 
come of the trust property. Attempts were 
made by the plaintiff to recover the costs 
from the Ist defendant, and 'he recovered 
only a portionand a considerable amount 
now remains to be recovered. The plaint- 
iff's legal representatives have now applied 
for execution against the income of the 
religious and charitable institution, namely, 
the darga. The contention of Mr. Virara- 
ghava Ayyar for the appellant is that the 
decree being more than 12 years old is 
incapable of execution by reason of s. 48 of 
the ©. P.O, Section 48, cl. 1, is in these 
terms: “Where an application to execute a 
decree not beingadecreegranting aninjunc- 
tion has been made, no order for the execu- 

` tion of the same decree shall he made upon 
any fresh application presented after the ex- 
piration of 12 years from—(a) the date of the 
decree sought to be executed, or (b) where 
the decree or any subsequent order directs 
any payment of money or the delivery of any 
property to be made at a certain date or at 
recurring periods, the date of the default 
in making the payment or delivery in 
respect of which the applicant seeks to 
execute the decree.” The decree in this 
case being a-decree for money, and there 
being no time fixed after which the plaintiff 
was to proceed against the darga property, 
itis urged, the application after 12 years 
from the date of the decree is harred under 
s. 48. The District Judge following Aiya- 
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samier v. Venkatachela..Mudali (1), and 
Narayana Iyer v. Singaraveloo Vannian 
(2), held that the remedy against the income 
of the darga was available to the plaintiffs 
only after he exhausted his remedies against 
the lsi defendant, and, therefore the plaint- 
iff had 12 years’ time from 1915 when he 
failed to get the amount from the Ist de- 
fendant, 

Under the ©. P. C. of 1882s. 230, “a 
decree for payment of money became barred 
after 12 years from (a) the date of the 
decree sought to be ‘enforced or of the 
decree...on appeal affirming the same, or (b) ' 
where the decree or any subsequent order 
directs any payment of money, or the 
delivery of any property, to be made at a 
certain date—the date of the default in 
making the payment or delivering the pro- 
perty in respect of which the applicant 
seeks to enforce the decree.” Under the 
old ©. P. ©. attempts were made to get 
over the 12 years’ period by showing 
that the decree was not a decree merely 
for money. In Vaidhinadasamy Ayyar v. 
Somasundram Pillai (3) it was held that “a 
decree directing the sale of mortgaged pro- 
perties in default of payment of money isa 
decree for money, whether there is a direc- 
tion to pay personally or not and whether 
the remedy against the property is exhaust- 
ed or: not, Such decrees will be money 
decrees under ss. 230, 258 and 295 of the 
C. P. C., although they will not be so under 
ss 220 and 222 of the Code.” Under 
the present Code there is no distinction 
made between a decree for money and any 
Other decree. Section 48 is clear in its 
terms, and no distinction, therefore, could 
be made between a decree for money and 
any other decree. The section provides 
for decrees whereby money is made payable 
on or after acertain date or money is pay- 
able by instalments and for cases of recur-. 
ring liability as in the case of decrees for 
maintenance, etc. The question, therefore, 
is whether a decree which does not come 
within one of the exceptions to the 12 years’ 
rule in s. 48 can be executed after the ex- 
piry of 12 years from the date on which it 
was passed or affirmed by the Appellate 
Court. The argument advanced for the 


(1) 37 Ind. Cas, 741; 40 M. 989; 31 M. L. J. 513; 
PAA M W. N 296; 20 M. L T. 391; 4 L. 


wW 42 Ind. Cas. 282; 33 M. L. J. 543; (1917) M, W. 
N. 845: 6 L. W. 675. 
(3) 28 M. 473; 15 M. L. 126. i 55 
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wəspondent and which has found favour 
with-the lower Court is that the decree 
‘against the income of the darga was unexe- 
cutable till the remedy against the Ist de- 
fendant was, exhausted. The terms of the 
decree are against such a construction. 
All that the decree says is “in case of failure 
to recover the coste from the 1st defendant, 
the same shall be recovered from the income 
of the trust property.” Can it be said in 
this case that the plaintiff has 12 years from 
the date of the decree for pursuing his remedy 
against the lst defendant, and, on failure to 
realize the amount from him, he could pro- 
ceed against the income of the darga for 
another 12 years? Where the decree does 
mot specifically mention the period after 
which the decree becomes executable against 
a particular individual or institution, the 
decree is deemed executable from the date 
on which it is passed: supposing a decree 
directs the principal debtor to pay the 
decree amount and that on the failure of the 
plaintiff to. recover it from the principal 
debtor, he should be entitled to proceed 
against the surety, it cannot be said that 
the creditor has 12 years’ limitation against 
the principal debtor and another 12 years 
against the surety. The decision in Aiya- 
samier v. Venkatachela Mudali (1) which 
was followed in Naragana Aiyar v. Singara- 
veloo Vannian (2), no doubt, supports the 
contention of the plaintiff to some extent. 
In Aiyasamier v. Venkatachela Mudali (1) a 
Full Bench held that “where a mortgage- 
decree provides for recovery of any balance 
from the other properties of the mortgagor 
in case the sale-proceeds of the mortgaged 
properties are found insufficient to satisfy 
the entire decree amount, the decree holder’ 
has, under s. 48 of the O. P., ©. twelve years 
for the recovery of such balance reckoned 
' from the time when it is ascertained to be 
due.” AbdurfRahim, Officiating Chief Justice, 
observed at page 997* “When the reliefs 
given in. respect of those rights are dis- 
tinct and enforceable at different periods of 
time, then for purposes of execution, there 
is in fact, more than one decree, though em- 
bodied in one document. In such cases, it 
is only reasonable to hold that the date of 
the decree sought to be executed within 
the meaning of s, 48, cl. (a) of the C. P. C., 
may not be whatit bears on its face. It is 
the date when the particular adjudication 
sought to be enforced becomes ripe for exe- 
cution according to the terms of the 
decree.” This observation is as regards a 
*Page of 40 M—[Hd.J 7 
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mortgage-decree whereby the other pro- 
perties of the mortgagor could be proceeded 
against only after exhausting the remedy 
against the mortgaged properties. In the 
present case who is tc determine whether 
all the remedies againstthe Ist defendant 
have been exhausted? The decree simply 
says that in case of failure to recover ‘the 
costs fromthe lst defendant, the same be 
recovered from the income of the trust 
property. It isnot a condition precedent in 
this decree that all the remedies against the 
lst defendant should be exhausted before 
the income of the property could be pro- 
ceeded against, This case on the facts is 
distinguishable from the decision in Aiya- 
samier v. Venkatachela Mudali (1). But the 
authority of the Full Bench decision in 
Aiyasamier v. Venkatachela Mudali (1) has 
been considerably shaken by the decision 
of the Privy Council in Khulna Loan Com- 
pany v. Jnanendra Nath Bose (4). There 
the same point as was under consideration, 
in Aiyasamier v. Venkatachela Mudali (1) 
was the subject of decision. The Calcutta 
High Court disallowed the contention that 
the decree should be read as directing the 
payment of money ata certain date, that is, 
after the mortgaged properties had been 
sold. The learned Judges observed*: “Tha 
terms of s, 48 seem to us to be perfectly 
clear, and according to that section, time 
The date 
of the decree is fixed by O. XX, r. 6 and 
we cannot understand how there can be 
any other date of the decree, from which 
limitation should run. It has been suggest- 
ed that this case may be regarded as ona 
in which the decree directed the payment 
of money to be made at a certain date, 
namely, after the mortgaged property had 
been sold. It appears to us that a direction 
of such a kind would, certainly, not be a 
direction to pay money at a certain date, 
The date would not be certain.” 


On appeal to the Privy Council, the judg- 
ment of the Calcutta High Court was aftirm- 
ed. In the course of the argument the 
learned Counsel for the appellant urged the 
very same argument that was put forward 
in Atyasamier v. Venkatachela Mudali (1). 
He submitted it was not an effective decree 
as it could not be enforced until all the 
mortgaged properties had been sold, and 
time, therefore, did not begin to run against 
the appellant from the date of the decree, 


(4) 45 Ind. Cas. 436; 22 O. W. N, 145 (P. C.). 
See 24 Ind, Cas. 35. 
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The law required that two decrees ought 
to be made: “The appellants are entitled 
“to 12 years from each decree, that is, from 
the decree for sale as well as the decree 
‘under s, 90.” Lord Dunedin, in delivering 
‘the judgment of their Lordships, simply 
stated: “Their Lordships did not see any 
“reason to differ from the judgment of the 
“High Court in this case.” It is suggested 
“for the respondents that this decision has 
‘not been reported in the Indian Law 
Reports and, therefore, it is not binding on 
us. The Indian Law Reports Act, Act 
XVIII of 1875, s. 3, is in these terms: “No 
Court shall be bound to hear cited, or shall 
receive or treat as an authority binding on 
it, the report of any case decided by any 


of the said High Courts on or after the said . 


day, other than a report published under 
the authority of the Governor-General in 
Council.” This act has no application to 
a decision of the Privy Council, and, there- 
fore, we are at liberty to refer to unauthoriz- 
ed report of the decision of the Privy 
Couneil and, if we are satisfied that it is a 
correct report, we are bound to follow it, 
The point was specifically raised before the 
Privy Council, and their Lordships over- 
ruled the contention of the appellant. This 
decision of the Privy Council was followed 
in Baranashi Koer v. Bhabadeb Chatterjee 
(5). In Rameshvar Singh v. Homeshvar 
Singh (6), there was no executable decree 
against Ekradeshvaron the date it was 
passed. As observed by their Lordships :— 
“The decree against Ekradeshvar could not 
have been executed without a further appli- 
cation This application could not have been 
made till Ekradeshvar had come into posses- 
sion of the property of Janeshvar,and by Art. 
18lin the Schedule to the Limitation Act the 
period of limitation for making an appli- 
cation is three years from the time when 
the right toapply accrues.” In the present 
case no fresh decree need be passed against 
the darga as the decree of 1904 enables the 
plaintiff to proceed against its income on 
his failure to recover the decree amount 
from the Ist defendant. 

It is contended by Mr. K. V. Krishna- 
swami Ayyar for the respondents that there 
was no executable decree against the in- 
come of the darga till the remedy against 


(5) 66 Ind. Cas. 758; 34 C. L.J 167. 

(6) 59 Ind. Cas. 636; 40 M. L.J. l; LP, L. T, 731; 
19 A. L. J. 26; (1921) M. W.N. 21; 33 ©. L.J. 109; 25 

O. W. N. 337: 6 P. L, J. 132; 181. W. 546; 23 Bom, 
E R, 721; 30 M, L T. 189; 48 I, A. 17 (P. O) 
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the lst defendant was exhausted. He con- 
tends that the Privy Council case even, if it 
be an authority, cannot apply to the pre- 
sent case, asthe mortgagor was only one 
person against whom the decree was passed, 
though the mortgaged property was to be 
proceeded against in the first instance and 
afterwards his other properties were to be 
proceeded against. I do not think the 
Privy Council decision can be explained 
away on this basis, Whether the decree is 
against one person or more than one person, 
unless a time is fixed for proceeding against 
any particular person, limitation under s. 48 
would begin to run from the. date of the 
decree and not from any other date. 
It is also contended that time should be 
calculated only from the date of the decree 
which is sought to be executed, namely, the 
decree against the darga, in other words 
that the decree consists of two decrees, one 
against the Ist defendant and the other 
against the darga. Whether the remedy is 
against.one.or more persons is ‘immaterial 
so long as no timé is fixed for the execu-- 
tion of the deeree against the particular 
individual. The mere fact that, in the first 
instance, the Ist defendant should be pro-. 
ceeded against and on failure tọ recover 
the amount from him the income ofthe 
darga property should be proceeded against 
is not tantamount to fixing a particular 
date, after which alone the decree against 
the darga could be executed. If such a 
contention is. tenable the question would 
arise: .When was the failure to recover the 
costs from the Ist defendant? and what 
amounts to a failure to recover costs from 
the lst defendant? I do not think such 
a contention is tenable in the absence of a 
specific date in the decree after -which alone 
it is to be exeeuted against the particular 
individual or institution. : 
In Gopaldas Ganpatdas xv. ‘Tribhovan: 
Jethiram (7) it was held that the applica- 
tion for execution .of a mortgage-decree 
more than twelve vears after the passing of 
the decree absolute was barred by s. 48 of 
the C. P.C. In that case the main argu- 
ment was that the decree was under the 
Code of 1882 and thats. 48 did not apply 
to adecree passed under the old Code. A 
Bench consisting of the learned Chief 
justice and Fawcett, J., held that that-con- 
tention was untenable. Macleod, -C. J., 
observed at page 376*: “It would have been 
(7) 59 Ind. Cas. 790; 45 B. 365; 22 Bom. L. R. 1420. 
*Page of 45 B—[Bd? Sai e gt oe 
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better if the attention of holders of mort- 
gage-decrees had been drawn to the altera- 
tion made by s. 48 of the Code of 1908, so 
that-they might haye been able to realize 
that no fresh application for execution 
could be entertained after the expiry of 
twelve years from the date of their decrees.” 

‘In that case the defendants’ Counsel did 
not raise the contention that the mortgagee 
-decree-holder had 12 years’ limitation from 
the time the mortgaged property was sold 
for proceeding against the other properties 
of the mortgagor. 

The case in Aiyasamier v. Venkatachela 
Mudali (1) was decided in August 1916 and 
the decision of the Privy Council in Khulna 
Loan Company y. Jnanendra Nath Bose (4) 
was on 21st June 1917. The decision of the 
Madras High Court does not seem to have 
been brought to the notice of their Lord- 
ships; but thatis no ground for holding 
that the decision in Aiyasamier v. Venkata- 
chela Mudali (1), is a proper enunciation of 
` the law on the subject. I, therefore, hold 
that the plaintiffs’ application for execution 
is barred under s. 48 of the C. P. C. 

The next contention on behalf of the 
respondents-is that the order was made on 
3rd March 1916 for payment of the amount 
dus in three instalments and the applica- 
tion, therefore, is in time. Under O. XX, 
r. ll, the application is.to be made to the 
Court which passed the decree within six 
months and the order could be made only 
with the consent of the decree-lolder. 
But the application to pay in instalments 
was made long after the passing of the 
decree; and from the order of the District 
Judge it does not appear that the plaintifs 
consented to receive the amount in three 
instalments.’ It is mot necessary to con- 
sider this in detail. F ` 

Wallace, J.—I regret that in this case I 
have not been able to agree with my learned 
brother. f 

It is clear that a namow interpretation of 
the striet terms of s, 48, C. P. C., places 
great difficulties in the application of the 
section to particular cases. If the decree 
is not executable except on the happening 
of certain contingeney and that‘contingency 
does not happen until aftar twelve vears, is 
the decree waste paper? Or to take an 
illustration given by Sidasiva Ayyar, J., in 
Aiyisamier y. Venkatachela Mudali (1), 
when a compromise decree is passed making 
a certain sum payable to a minor girl 
on her marriage and she dogs not 
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marry until after 12 years from the date of 
decree, is the decree waste paper? In the 
case of such decrees, it is clear that the 
decree itself implies that there shall be a 
subsequent order or direction by the Court 
that the time for executing the decree has 
arrived and that from that date the decree 
is executable and time will begin to run, 
Such an order need not perhaps be explicit, 
although it will be better ifit were so; but 
it certainly is implicit. The Court in de- 
eiding whether such a decree was time- 
barred, would enquire first, whether 12 years 
had run from the date when the decree 
became executable, that is, it would decide 
as on what date the decree became ex- 
ecutable and then begin to compute the 1? 
years from that date. This is on the well- 
known principle that a decree which cannot 
be executed cannot be time barred. The 
Courts would stultify themselves if they 
administered justice on the theory that a 
party will be barred from a relief because 
he did not seek it during a period when it 
was not open to him to seek it. 


In order to reconcile this principle with 
the strict wording of s. 4%, C. P. C., some 
learned Judges have at times held that the 
phrase “sought to he executed” incl. | 
(a) indicates that the date has to be as- 
certained with reference to the time when 
the decree becomes capable of execution. 
Other learned Judges have held that the 
word “certain” in cl. 1 (d) means “that 
which may be rendered certain.” I would 
suggest that the difficulty may be resolved 
by giving a liberal interpretation to the 
words “orany subsequent order’ in cl. 1 (b). 
Clearly such subsequent order must be one 
contemplated by the decree. But if the 
decree requires such subsequent order to be 
made before the date on which the money 
is to be paid or the property is to be deliver- 
ed becomes certain, and if that date is not 
certain without such order, then limitation 
will begin to run from the date of such 
order. The order becomes in a sense a 
decree withina decree. It would be passed 
naturally by the Court which passed the 
decree acting as such and not by the Court 
executing the decree [see Jurawan v. 
Mahabir Dube (8).] Such an order, as in- 
stanced in that case, would bean order under 
O. XX,r. 11, ©. P.O. But I can see no 
reason why the phrase should be confined 
to such orders. In thecase ofa decree on 


(8) 44 Ind, Oas, 24; 40 A. 198; 16 A, L, 9,71, 
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the face of it not immediately executable, 
there ought tobe a subsequent order de- 
claring it to be now executable. 

lf the decree directs payment on a certain 
contingency happening, there ought to be a 
subsequent order declaring that that con- 
tingency has happened. If the decree is 
not executable against a certain person 
until and unless a certain contingency 
happens, there ought to be a subsequent 
order declaring that that contingency has 
happened and fixing the date of its occur- 
rence. Such subsequent order will direct 
the payment of money or delivery of pro- 
perty to bemade at a certain date, and cl. 
1 (b) will then apply in terms. 

The decree now before us declared that 
the trust was only liable if and when the 
lst defendant failed to satisfy the decree 
personally and tothe extent to which he so 


failed. This implies that, before the trust | 


can be made liable, there must be a further 
order of the Court, implicit if not explicit, 
that the Ist defendant has failed by some 
particular date to satisfy the decree, and 
laying down to what extent he has failed. 
Only then has the right to execute the 
decree against the trust accrued, and only 
then, on the general principle laid down 
above, does.the decree become executable 
against the trustand limitation begins to 
run against the decree-holder in respect 
of that relief. This principle is clearly 
not affected by the fact that the decree 
was immediately executable in some 
other form or against some other person. 
When the decree-holder has been prevent- 
ed by the decree itself from seeking his 
remedy in the form in which, or against the 
person against whom, he now wishes to 
seek it, then the decree itself implies that 
there must be asubsequent order remov- 
ing this bar to execution in the desired 
form, before the decree-holder can have the 
right to execute it in that form or against 
that person, The decree-holder, when he 
comes to execute against the trust is in 
' substance, although perhaps not in form, 
asking for an order that his remedy against 
the trust has opened, and itis the duty of 
the Court to consider whether it has so 
opened, that is, whether there is a failure of 
the first party to satisfy the decree, before 
it allows the decree-holder to pursue his 
remedy against the trust. 
It is clear also, I hold, that in the case of 
a- decree like 
must be the Court and no one else who is 
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to be the judge when the second remedy 
provided for in the decree has opened, that 
is, in this case, when the failure of the first 
party to satisfy the decree occurred. It 
cannot be the decree-holder because it 
would be always open to the second pariy 
against whom execution was sought to con- 
tend that the decree-holder had not ex- 
hausted his- remedies against the principal 
party or that the principal party was col- 
luding with the decree-holder against bim 
and, therefore, it was impossible to say that 
there had been as yet any failure to satisfy 
the decree, and an Executing Court would 
certainly not permit the decree-holder to 
execute against the second party until he 

has satisfied the Court that the principal. 
party has failed to satisfy the decree, and. 
that there is no further - reasonable hope 

of his being able to satisfy it. Therefore, 

it must be left to the Court to decide þe- 

tween these conflicting views. That is only 

to say that the subsequent order of the 

Court which the decree implies must le a 

judicial order. The Court will further zi- 

quire whether the decree-holder has been. 
diligent in coming forward to enforce his 

remedy against the second party, diligent 

both in enforcing his remedy against the 
first party and diligent in coming forward 
to obtain an order, implicit or explicit, that 
his remedy against the second party has. 
now opened, Unless the decree-holder at. 
once diligently executes his decree against. 
the principal party, his remedy against the- 
second will not accrue, and the ordinary 12- 
years’ rule will apply. But if owing to 
circumstances not under his control, some: 
obstruction to execution which he has to: 
surmount, he is unable, say for scme years, 
to pursue to the end his remedy against the 
principal party, so that his diligent and- 
bona fide pursuit of his remedy against the 
principal party „occupies, say, 12. years, 

from the daie of the decree, then, unless 
the view I indicate prevails, he is deprived 
of the very remedy against the second party 
which he obtained by his decree. 

I would hold, therefore, that in a case like 
remedy 
against the second party accrued not on 
the date of the decree but on the date of the 
failure of the first party to satisfy the decree 
which date must be fixed by an order of 
Court, and that limitation begins to run in 
respect of that remedy from the date of 
that order, Such order would, in my view, 
have the effect of a fresh: decree- directing - 
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the payment 0f money by the second party 
to be made from the date of its order, and 
s. 48 would apply to it as such; that is, 12 
years’ limitation for the relief against the 
second party will run from the date of such 
an order. 5 

An analogous case would be that of a 
‘mortgage-decree which provides for re- 
covery of any balance from the other pro- 
perty of the mortgagor in case the sale- 
proceeds of the mortgaged property are 
insufficient to satisfy. the entire decree 
amount. In such acase a Full Bench of 
this Court has held that when the reliefs 
given.in respect of rights under a decree 
are distinct and enforceable at different 
periods of time, then for purposes of execu- 
tion there is in fact more than one decree 
although embodied in one document, and 
that the decreé-holder has, under s. 48, 12 
years from the time when such balance, is 
ascertained to be due, thusimplying a sub- 
sequent order ofthe Court declaring on 
what date-that sum was ascertained to be 
due. Itmu3t be almitted that the author- 
ity of this decision has been shaken by a 
later Privy Council case reported as Khulna 
Loan Company v. Jnanendra Nath Bose (4), 
a case reported with disconcerting brevity 
but it would appear that the Subordinate 
Judge in that case dated the 12 years 
from an order under s. 90 of the Transfer 
of Property Act. This was an appeal from 
the Calcutta High Court which had follow- 
ed the view that if the decree originally 
provided for realization of the balance from 
the other property of the judgment-debtor, 
an order under s. 90 of the Transfer of Pro- 
perty Act was not necessary. See Lalla 
Tirhini Sahai v. Lalla Hurruk Narain (9), 
. and in any case was an order in execution 
and not an order in the suit. It may be 
that the High Court in that case held that 
the terminus a quo of s. 48 could not be an 
order in execution, and, therefore, held the 
application for execution barred, and 
that their Lordships of the Privy Council 
who give no reasons for their judgment 
followed that line of reasoning. L do not 
think that report is full enough for us to 
conclude that that ruling has reversed the 
principle of our Full Bench ruling. It may 
be noted that another Privy Council ruling 
in Rameshvar Singh v. Homeshvar Singh (6) 
holds with reference to an interpretation 
of Art. 182 of the Limitation Act that in 


(9) 21 ©. 26; 10 Ind, Dee. (x, s.) 650. 
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the case of a decree not executable except 
on the happening of a particular conting- 
ency, time will not begin to run until that 
contingency occurs. If the ruling in 
Khulna Loan Company v. Jnanendra Nath 
Bose (4) really means that in all cases of 
decrees, whether immediately executable 
or not, the decree is to run from ils date, 
that will conflict with the principle cf this 
ruling, since in that case the decree may 
become time-barred before it ever beccmes 
capable of being executed. The case in 
Narayan v. Timmaya (10), a case of a decree 
against a principal and a surety does not 
assist. The decision there turned cn the 
question whether where the decree-holder 
might proceed either against the principal 
or against the surety, execution proceedings 
against the former will avail to save the bar 
of time against the latter. Narhar Raghu- 
nath Naphad v. Krishnaji Govind Nadya- 
vandi (11) is somewhat analogous to the 
‘present case as the personal remedy against 
the judgment-debtor only came into force 
on the happening of a certain contingency 
and the Court held that limitation hegan 
to run from the happening ofthat conting- 
ency. The decision in Parbbu Narain 
Singh v. Lalji Singh (12) does not seem to 
me to assist and I donot think it necessary 
to dwell on other cases cited before us. 

My general conclusion then is that what 
is essentially required before limitation 
begins to run ina case of this kind is an 
order of the Court stating that the decree- 
holder's right to execute against the second 
party has either accrued from a fixed date 
from which time will begin to run against 
him in the matter of that supplemental exe- 
cution or that it has not accrued at all. In 
the present case there is no such order and 
I think it is essential that there should be 
such an order. The lower Court has not 
adopted the proper principle in deciding 
that the right accrued in 1915. It fixes 
that date merely because the decree holder 
chose then to abandon his remedy against 
the lst defendant, and to seek his remedy 
against the trust, that is, it has allowed the 
decree-holder himself to decide when his 
right to proceed against the trust began. I 
am clear that that is not the proper way 
in which the case should be decided. I 
would hold, therefore, that the lower Court's 


(10) 31 B. 50; 8 Bom. L. R. 807. 
(11) 15 Ind. Cas. 829; 36 B. 368: 14 Bom. L. R. 


381. . 
(12) 16 Ind, Cas, 190; 34 A. 636; I0 A, L. J, 256, 
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order is not correct and that the case will 
have to goback to the lower Court being 
the Court which passed the decree for a 
‘fresh decision on the principles Jaid down 
«above (1) as to whether the plaintiff's right 
to execute the decree against the trust has 
-accrued, (2) if so, on what date it accrued 
and ‘3) whether calculating limitation from 
that date the decree is, or is not, time 
barred, E | 

. By the Court.—In view of the differ- 
ence of opinion fora disposal.of the appeal, 
we think that the preliminary point should 
“be referred to another Judge under s. 98, 
C. P. ©. 

“Wherea decree directs that. money be 
recoverable from a party only on failure to 
recover from another party, does the exe- 
cution of the decree become barred against 
the former after 12 years from the date of 
the decree?” 

This appeal coming on for hearing on the 
23rd April 1925, upon perusing the petition 
of appeal, the order and judgment of 
the lower Court, the above order of refer- 
ence dated the 8th January 1925 and 
the material papers in the qase and 
‘upon hearing the arguments of Mr. L. 8. 
Viraraghava Ayyar, for the Appellant, 
and of Mr, N, Swaminaiha Ayyar for Mr. 


K. VY. Krishnaswami, Ayyar for the Re-- 


spondents, and the case having stood over 
for consideration till this day, the Court de- 
livered the following: | 

OPINION.—The question “Where a 
decree directs that money be recoverable 
from a party only on failure to recover from 
another party, does the execution.of the dec- 
ree be come barred against the former after 
12 years from the date of the decree?" has 
been referred to me-under s. 98 of the C. P. 
C., owing to a difference of opinion between 
two learned Judges of this Court. The 
material portion of the decree in this case is, 

“that Ist defendant do pay to plaintiff his 
costs.of the suit Rs. 3,129; that in case of 
failure to recover these costs from Ist de- 
fendant the: same be recovered from the 
income. of the trust property.” 

The question put in the above form has 
not been definitely answered in any report- 
ed decisions, but a very similar question is 
the subject of conflicting decisions. That 
similar question is whether when there is a 
decree directing sale of mortgage property 
and, in default of the decree amount being 
realized, directing payment by the mort- 
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gagor, the decree is capable of execution 
more than 12 years after its date. It -was 
held by a Full Bench of this Court by a 
majority of the Judges that the 12 years 
for.enforcing-the personal remedy against 
the mortgagor will run from the date of 
the sale of the mortgage property—Aiya- 
samier v. Venkatachela Mudali (1). The 
same point was.considered by the Calcutta 
High Court and it was held that the 12 
years ran from the date of the decree— 
Jnanendra Nath Bose v. Khulna Loan Com- 
pany, Limited (13). The Calcutta case went 
upto the Privy Council on appeal and the 
decision of the High ‘Court was -affirmed— 
Khulna Loan Company v. Jnanendra Nath 
Bose (4). In the present case the two referr- 
ing Judges donot appear to agree as to 
whether the decision of the Privy Council 
has the effect of overruling the Full Bench 


` raling.of this Court, Devadoss, J,, holding 


that it does do so and Wallace, J., con- 
eluding that it does not do so. ‘The reason 
given by Wallace, J., is that the report is 
not full enough to enable him to decide 
that the principle of the Madras Full Bench 
ruling has been reversed, but I must 
observe that, although the judgment of 
the Privy Council is very brief, it states - 
that their Lordships do not.see.any reason 
to differ from the judgment of the High 
Court. Asthey use the word “judgment” 
and not ““decree” I think it is clear that 
they adopt the reasoning contained in the 


there laid down. The decision is based on 
the terms of s. 48 of the C. P. C., and on the 
fact that the date of the decree being fixed 
by O. XX,r.7, there can beno other date 
for the decree. This was one of the main - 
points relied upon by me in my dissenting 
judgment ip Atyasamier v, Venkatachala 
Mudali (1) where I held that a decree can 
only bear one date and that, therefore, under 
s. 48, 12 years must be calculated from that 
date. Itis argued thatthe decision of the 
Privy Council on this point is considerably 
affected by a later judgment Rameshvar 
Singh v. Homeshuar Singh (6) where it was 
held that in the case of a deeree not execut- 
able except, on the happening ofa particular 
contingency, time will not begin to run until 
that contingeney occurs. This decision 
has reference to Art. 182 of the Limitation 
Act and not tos. 48 ofthe C. P: O., but F 


(13) 24 Ind. Cas, 35; 18 ©. W. N. 492, | 


ee 


‘to in s. 48 ch. 1 (b). 


fol-ds-G, 1925) 
think it can be distinguished on, another 


ground, namely, that it deals with a decree. 


which, was wholly unexecutable on the date 
it was passed. In the present case, and in 
the. case of mortgage-decrees, the decree is 
undoubtedly executable, at least in part, 
on the date of the decree, and conse- 
quently so far as that part is concerned, 
the 12 years. under s. 48 must undoubtedly 
run from the date of the decree itself. If 
the Legislature had intended that in such 
a case'a further period of limitation should 
commence from the date when the second 
portion of the decree became. executable, I 
think it would have said so, for there is a pro- 
vision in s 48, cl: 1(b), that where a decree. 
or any- subsequent order directs. any pay- 
ment of money or the delivery of any pro- 
perty to, be made at a certain date or at 
recurring periods, the date.of the default in 
making payments or delivery in respect of 
which ‘the applicant seeks, to execute the 
deeree is to be. the date from which the 12 
years iş to. rum, Therefore, in a mortgage, 
decree and other decrees like the present it, 
may well be opento the Court to pass a 
subsequent order declaring that the second 
portion of the decree had become. execut- 
able, and directing execution to proceed, 
and such an order would come within the 
meaning of the subsequent order referred 
In the present case, the 
decree directs. payment of the costs by the 
Ist defendant and that in case of failure to. 
recover these eests from the lst defendant, 
the same be recovered from the income of 
the trust property. It would, therefore, have 
been open to the plaintiff to ask the, Court 
for a declaration that the costs could not 
be recovered from the lst defendant and for: 
an order directing payment out of the trust 
property, in which case undoubtedly a 
further period of limitation would begin 
under s, 48, ¢l.1(b). It is pointed out, with 
some force by Devadoss, J., in his Order of 
Reference that, it cannot be said that, under 


the decree the plaintiff has 12 years. to pur-. 


sue his remedy against the lst defendant 
and a further 12 years against the trust pro- 
perty. Section 48 provides an unqualified 
prohibition of ‘the execution of the decrea 
after 12 years from its; date, unless certain 
specified circumstances exist, and conse- 
quently Idonotthink that itis open to,Courts. 
to extend that period, which after all is a. 
very long period, unless the provisions of 
5. 48 are strictly complied with. 

Rs The other cases cited for and against the 


` Mudali (1). 


JATMAT SINGH V. CHAND SINGH, 605: 


proposition do not materially further the 
determination of the question before me. 
In Ramana Reddi v. Babu Reddi (14) it 
was held that, in executing a decree which. 


. had left the question of mesne profits to be 


determined in execution, an application to 
determine the profits, made after 12 years 
from the date of the decree was barred. 
under s. 48. In Venkata Perumal v. Prayag 
Dossjee (15), a Bench of this Court followedi 
the Calcutta ruling in Jnanendra Nath Bose 
v. Khulna Loan Company Limited (18), in 
preference to the ruling in Narhar Raghu- 
nath Naphad v. Krishnaji Govind Nad- 
gavandi (11). Fhe case in Bombay was 
not one of mortgage decree, but: was 
determined on the principle that the 12 
years period under s. 48 runs only 
from the date when the. decree became in 
all its parts ripe for execution. This was 


«the view taken by the majority of the Full 


Venkatachala 
As I have pointed out above, 
this is not in accordance with the judgment 
of the Privy Council and appears to con- 
template the proposition that a decree can 
bear two separate dates, the first date being 
the date of the decree, on which it can be 
partially executed, and the second date 
being the date on which the right to apply 
for execution of the latter portion falls due. 
This latter principle is not at all supported 
by the ruling in Khulna Loan Company, 
Limited v. Jnanendra Nath Bose (4), 

In view of all these circumstances I must 
answer the question referred to me in the 
affirmative. 

v. N. V. 


Bench in Aiyasamier v. 


Reference answered in the 


afirmative. 
(14) 18 Ind. Cas. 586; 37 M. 186; 13M. L. T. 79; 
(1913) M. W. N. 114; 24 M. L. J. 96. 
(15) 29 Ind. Cas. 556. 


LAHORE HIGH COURT. 
SEGOND CIVIL APPRaL No. 1561 oF 1922, 
January 28, 1924. 
Present: —Mr, Justice Moti Sagar. 
JAIMAL SINGH AND ANOTRER— 
PLAINTIFFS—APPELLANTS 
VETSUS 
CHAND SINGH AND OTHERS—DEFENDANTS 
— RESPONDENTS. 
Limitation Act (IX of 1908), Seh, I, Art, 120— 


Declaration of- title, suit for—Limitation, commences 
ment of. 


r 


ets: 


| Limitation for a sutt for a declaration of title toa 

property commences from the date of the first denial 
of plaintiffs title. Any subsequent denial is only a 
reiteration of the denial and not a fresh invasion giving 
afresh cause of action: [p. 607, cols. 1 & 2.] 

Hakam Singh v. Waryaman, 140 P. R. 1907; 187 
P W.R. 1907, Jahana v. Walt, 53 Ind. Cas. 595; 98 P. 
R. 1919, distinguished. 

Ghulam Hussain v. Saifullah Khan, 42 Ind. Cas. 
346; 79 P. R. 1917; 140 P. W. R. 1917, followed. 


< Second appeal from a decree of the Dis- 
trict Judge, Ferozepore, dated the 12th 
April 1923. 
Lala Fakir Chand, for the Appellant. 
Lala Badri Das, R. B., for the Respond- 


ents. Í 

JUDGMENT.—The sole question to 
be determined in this second appeal is whe- 
_ ther the plaintiffs’ suit is or is not barred 
by the law of limitation. The following 
pedigree-table will tend to elucidate the 
facts ofthis case :— 


Singh. 


Kaur. 


} 
«Musammat Nand Dalip 
Nand Meas 


| 


Mangal 
Singh 


aieas SINGH 
| 
Singh. 





y 





Musammat Jaimal 
r Kaur. 
Bhag Singh. 


( 


it 
ta Singh 
Chand Singh. 


i 


=J 





Musanmmat 
Raj 4 


r Mangal Singh died during the lifetime 
of his father Hardit Singh leaving him 
surviving a widow Musammat Nand Kaur 
‘who subsequently re-married Jita Singh, 
brother of her deceased husband, and had 
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a son Bhag Singh ‘by him. On the 19th of: 
August 1892 Hardit Singh made a gift of 
1/5thshareof his land in favourof Musammat 
Nand Kaur of which she remained in posses- 
sion as long as she was alive. After her death 
this land was mutated in favour of her son 
Bhag Singh. On Bhag Singh’s death which 
took place in 1900 his share was mutated’ 
in favour of Jita Singh one-half, and 
Jaimal Singh and Dalip Singh one-quarter 
each. It appears that during the lifetime 
of Bhag Singh, Hardit Singh had effected 
a division of his property keeping a 1/5th 
share to himself. Hardit Singh is alleged 
to have died in 1904 and -after his death . 
his sons Jita Singh,' Jaimal Singh and 
Dalip Singh succeeded to the 1/5th share, of 
which he was in ‘possession in equal shares, 
The result was that in the revenue papers 
22 shares were shown as owned by Jita 
Singh's branch and 19 shares each by 
Jaimal Singh and Dalip Singh. These en- , 
tries continued unaltered from the death 
of Hardit Singh right up to the date of . 
the institution of the suit. : 

In 1920 the plaintiffs applied for parti- 
tion alleging that the entries in the Re- 
venue Records were wrong and that they 
and their nephews Chand Singh and Nand 
Singh, sons of Jita Singh, were entitled to 
a 4rd share each in the whole of the. 
land which originally stood in the name 
of Hardit Singh. Their application was 
kept pending and they were-directed to 
establish their right by a civil suit. 

On the 31st of August 1920 the plaintiffs 
accordingly brought this suit.for the estab- 
lishment of their title praying that it 
should be declared that they and Jita 
Singh representatives were entitled to have 
rd each of Hardit Singh’s inheritance. 
Both the Courts below have dismissed 
the suit holding that it was barred by limi- 
tation under Art. 120 of the Indian Limita- 
tion Act. 

The plaintiffs have now come up in second 
appeal to this Court, and it has been urged 
on their behalf that a fresh cause of action 
accrued to them in 1920 when their rights 
were denied in the partition’ proceedings 
and that the suit, which has been brought 
within six years from that date is, there- 
fore, within time. A reference to the muta- 
tion proceedings of 1900 makes it clear 
that the plaintiffs at that time asserted 
their right to succeed equally to the share 
of which Bhag Singh was in possession, 
but that the defendants denied their right 
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[rË 6. 1985] 
‘to do so. 
question was decided against the plaintiffs 
by “the Revenue Officer and mutation 
effected one-half ‘in favour of the defend- 
ants and one-quarter each in favour of the 
‘plaintiffs. Itis thus clear that the denial 
‘of the plaintiffs’ title took place in 1900 
‘and ‘that if they wanted tosue they should 
have done so within six years allowed by 
‘Art, 120, First Schedule to the Indian Limi- 
‘tation Act. The only question for consider- 
‘ation is whether there has been any fresh 
‘cause of action since 1900.. It is urged on 
‘behalf of the plaintifis that.the denial of 
‘the plaintiffs’ title in the partition pro- 
ceedings of 1920 i is a fresh invasion of their 
‘rights giving rise to a fresh cause of action. 
Reliance is placed in support of this con- 
tention on Hakam Singh v. Waryaman 
(1) and Jahana v. Wali (2). Both these 
cases are clearly distinguishable. In 
Hakam Singh v. Waryaman (1) the facts 
were briefly these :—A widow died in 1895 
and on her death the members of the patti 
in which the land which she had held was 
situate claimed to be the owners. The 
claim was contested by the plaintiffs who 
set up their own title and alleged their 
possession. Mutation was effected in the 
names of the pattidars who were entered 


as owners, and in the names of the plaint- 


iffs who were entered asin possession. The 
possession of tne plaintiffs, however, was 
not. disturbed, and they: did -not pring a 
declaratory suit, In 1904 the pattidars 
„applied for partition and the plaintiffs who 
objected were directed to bringa regular 
-suit to establish their title.. They ac- 
‘cordingly brought a suit in. 1905 and it 
„Was contended by the pałtidars that the 
#uit-was barred by limitation, inasmuch as 
“the cause. of action to the plaintiffs arose in 
‘1897 when their claim to be entered as 
owners was denied and the pattidars' names 
entered. It was held that a fresh cause of 
action constituting a fresh invasion of the 
‘plaintifis’ title did take place when it was 
attempted to oust the plaintiffs from posses- 
sion by means of partition in 1904 and that 
the claim was, therefore, within time. It 
“will be observed that in the present case it 
is not only that the defendants haye been 
entered as owing certain shares in the pro- 
erty which was originally held by Hardit 
Binga but that they have also been in un- 
. interrupted. possession thereof since 1900, 
oe (D) -140 P..R. 1907; 187 P. W.R. 1807. 
) Tadias “595; “$8 PR 1949. 
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In spite of their assertion the - 


¿case exactly 


Éo? 


Further, itis not the defendants who are 


-applying for partition as was the case in 


Hakam Singh v. Waryaman (1), but the 
plaintitis themselves and it is, therefore, 
difficult to understand where the fresh 
invasion of their right comes in. 

In Jahana v. Wali (2) the plaintiffs 
claimed to be entitled to succeed according 
to chundawand rule and not according to 


pagwand rule as erroneously entered in 


the Revenue Records. They alleged that 


‘they became aware of the wrong entries 
‘only when the defendants applied for parti- 
„tion. 


It was held that although the plaint- 
iffs’ right to sue for a declaration in regard 
to the Settlement entries had accrued 
many years ago and had become time- 
barred, a new cause of action accrued to 
them when the defendant applied for parti- 
tion and that the suit was consequently 
within time. 

Here again the facts are entirely different. 
The plaintiffs have all along been aware 
of the entries in the Revenue papers and 
mutation in favour of the defendants in 1900 
in fact took place in spite of their (plaintiffs’) 
protest. 

In my opinion the denial made by the de- 
fendants of the plaintiffs’ claim in 1920 was 
merely a reiteration of the former denial 
and not a fresh invasion. As observed i 
Ghulam Hussain v. Saifulla Khan (3) 
in point:—“To hold okar 
wise would amount to this, that a plaintiff 
in such a case could always renew limita- 
tion at will; he could at any time go to his 
opponent and say: ‘Do you still deny my 
claim?’ and getting the answer he expected 
could come into Court, basing his suit on 
‘the repeated denial. Article 120 would then 
become a mere farce.” Iam in full agree- 
ment with the view taken in the above case 
and am clearly of opinion that the suit is 
barred by limitation. 

I dismiss the appeal with costs through- 
et 


Appeal dismissed. 
8) B Ind. Oas. 346; 79 P. R. 1917; MOP, W. R 
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MADRAS HIGH COURT. 
Civiu “Revision Petition No. 733 
oF 1923. 
August 17, 1925. 

Present:—Mr. Justice Madhavan Nair. 
PAYIDA RAMAKRISHNAYYA AND 
OTHERS— PLAINTIFFS—PBETITIONERS 

`, VeTSUS 
BARREY NAGARAZU AND, ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), s. 69—-Co-sharers—Pur- 
chase by one of share of other—Vendor continuing-in 
possession—Payment .of dues to zemindar by pur- 
chaser—Suit to recover amount from vendor, main- 
tainability of. 3 i j 

Plaintiffand defendant were co-sharers in certain 
property on Which cértain dues had to be paid to the 
zemindar. . Plaintiff purchased defendant's share in 
the property but the latter continued, in possession. 
Plaintiff paid the dues to the zemindar for the whole 
property, and sued the defendant to recover from him 
the portion of the dues payable in respect of the 
defendant's share in the property: 

Held, (1) that after the sale of his share to the 
plaintiff the defendant was a mere trespasser and was 
not a person bound in law to pay the dues to the 
zemindar within the meaning of s. 69 of the Contract 
Act and. that the. plaintiff was not, therefore, entitled 
to maintain the suit ; Mr 

(2) that thé remedy of the plaintiff: was to sue the 
defendant for mesne profits. = 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the judg- 
ment ofthe Court of the District Munsif, 


Peddapur, dated the 28th November 1922, - 


in S, ©. S. No. 855 of 1922. 

` Mr. C. Rama, Rao, for the Petitioners. 
Mr. B. Satyanarayana, for the Respond- 
ents. ` | ; 

JUDGMENT.—The plaintifs are the 
petitioners. The plaintiffs and' defendants 
were co-sharersof certain property on which 
certain dues had to be paid. to the zemin- 
dar. The. plaintiffs purchased the defend- 
ants’ portions and paid the dues to the 
zemindar for the. whole property. They 
now claim .to recover from the. defendants 
that portion of the dues payable for the 
-share of the.defendants. 

‘The defendants after the purchase by the 
plaintiffs of their share, remained in . pos- 
session of the property. Clearly, therefore, 
the defendants were in the position of tres- 
passers. The plaintiffs, in order to en- 
title them to re-imbursement, rely ‘upon 
s. 69 of the Indian Contract Act and state 
that since they paid the dues payable by 
the defendants as well, they are entitled 
to get back that amount. For the appli- 
cation ofs. 69, it is necessary to show that 
the defendants are the persons bound in 
law to pay. ‘From what I have already said 


‘sATISH CHANDRA CHAKRAVARTY V. ABDUL. HASIR, 


WEI. O: 1925] 


it would appear that the defendants are 
trespassers pure and simple and are not 
persons bound in law to pay dues to the- 
zemindar. The plaintiffs, therefore, have no 
cause of action against the defendants for 
re-imbursements under s. 69 of the Indian 
Contract Act. The plaintiffs’ remedy clear- 
ly will be to sue defendants for mesne 
profits. I find the District Munsif says in 
the beginning. of his. judgment that the 
plaintiffs. had already filed a suit O. 8. 
No. 140 of 1916 in which a decree was given 
to them for mesne profits. If so, the 
plaintiffs have neither in equity nor in law 
any claim against the.defendants. 

‘The decree. of the. lower Court is. right 
and. the revision petition is dismissed with 
costs. = 

V. Ne V. Petition dismissed. 

Zz, K. i WE 


CALCUTTA HIGH COURT.. 
APPEAL FROM APPELLATE DECREB No. 1232 
oF 1923. 
June 8, 1925. 
Present:—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice B. B. Ghose.’ 


” SATISH CHANDRA CHAKRAVARTY ` 


AND OTHERS—PLAINTIFF3—APPELLANTS 


VETSUS š 
| Syed ABDUL HASIR. alias RANJANALÉ 

AND OTHERS— DEFENDANTS — RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885); s. 108—Land- 
lord and tenant—Tenure-holder—Plot of: land. shown 
in possession of tenant under landlord—Rent realized 
by tenure-holder—-Record of Rights, entry in—Pre- 
sumption—Rebuttal. . 

Plaintiffs who were tenure-holders under thé de- - 
fendants brought. a suit to- recover- possession. of a 
piece of land which they. alleged. formed part of their 
tenure of which they had been dispossessed by the’ 
defendants. The defence wasa denial that the land 
in suit formed part of any permanent tenure of the 
plaintifis. The: Record of Rights which was published 
in 1916, showed. one Aas the tenant, of, the land in 
dispute under the defendants, There was no..evi- 
dence that the defendants had ‘ever realized any rent 
in respect ofthe landin dispute. On the other hand 
the plaintiffs proved that they had realized rent in 
respect.of the land in.dispute before, the;publication 
of the Record of Rights and had. also obtained rent- 
decrees against A after the publication of. the Record 
of ‘Rights: ; : 

Held, (1) that in the circwmstances. the presumps 
tion.raised by the entry in the Record of Rights was 
very slight and did not require very much to rebut 
it; “ [p: 609, col. 2.] f 

(2) that the presumption had-been sufficiently re- 
butted by evidence that. the plaintiffs had realized 
rent in respect of the land in-dispute,.. [ibid.] 


4 


(91-1. 0. 1925] 

Appeal against a decree of the Second 
Additional District’ Judge, Mymensingh, 
dated the 13th of, January 1923, reversing 
that of the Officiating Munsif, Second 
Court,/Kishoreganj, dated the 8th Decem- 
bér 1 WAN 

Bibus Tarak Chandra Chakravarty and 
Pirêndra Kumar De, for the Appellants. 
4 Messrs. Nuruddin Ahmedand M. A.S. M. 
‘Akram, for the Respondents. 

Babu Biraj Mohan Majumdar, 
Deputy Registrar. 

JUDGMENT.—This is an ‘appeal by 
the plaintiffs against a detision of the 
Sesond ‘Additional District J udge of Mymen- 
singh which reversesa decision of the Second 

dnsif of Kishoreganj. The plaintiffs are 
tenure-holders under the defendants and 
this suit was brought by the plaintiffs to 
recover possession of whai they alleged 
formed part of their tenure under ‘the 
defendants and of which they say they had 
been dispossessed by.the defendants. The 
defence was a denial that the lands in 
suit formed part of any permanent tenure 
of the plaintiffs held under the defendants. 
The first Court found in favour of the 


for the 


- plaintiffs’ contention and decreed the suit. 


The second Court reversed that decision. 
Now, three points have been urged before 
us in second appeal. First, it is said that 
although the Record of Rights which was 
published some time after May 1916 shows 
one Amiruddi as’ the. tenant of the lands 
in suit’ under the’ defendants the presump- 
tion’ of the record has been rebutted by 
reason of the fact that the’plaintiffs have 
giveneviderice of realisation ofrent fro 
Amiruddi for eight years from 1315 to 1323. 
The date of the last rent-decree obtained 
by the plaintiffs against Amiruddi was 
August 1917 which was'for the rent up to 
August 1916. Further, the plaintiffs say 
that they also show realisation of rent 
from one Nemai inthe year 1895. 
Secondly, they contend that the defend- 


ants “have: adduced‘ no evidence’ whatso- 


. ever that’ any rent was" ever realised’ by 


them in respect of these lands from Ami- 
ruddi or from Némai. 

Thirdly, it is urged’ that the learned 
Additional’ District Judge was wrong in 
not taking into aécount' the evidencé’ “of a 
certain’ chitta: prepared: during’ partition 
proceedings under Act VIII of 1876 and 
also of the Schedulé prepared by the 
Deputy ‘Collecto# under s: LTI of the Act. 
So. far as ‘thé’ third point'is concerned, it is 
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not necessary for us to decide whether the 
learned Additional District Judge was 
wrong in saying as he did, that the chitta 
was not admissible in evidence in reliance 
on the cases to which he referred for it 
seems to us that if his judgment is con- 
sidered that it would appear that he did 
take into account such evidence as contain- 
ed in the chitta and also in the Schedule 
prepared under s. 111 of the Partition Act 
(VIII of 1876). He specifically states in 
his judgment that the partition record 
was obviously wrong in respect of the 
rental and of the area and he refers toa 
certain mistake or what he alleges is a mis- 
take appearing therein. It appears that he 
clearly took into consideration for what it 
was worth the evidence to be adduced 
from the partition procéedings. Nothing, 
therefore, turns on this point. 

So far as the second point is concerned 
there was no obligation on the defendants 
to show payment o of rent to them by Amir- 
uddior by Nemai in respect of the lands 
and they were entitled to rely, as they 
have done, on the presumption raised by 
reason of the entry in the Record of Rights 
in their favour. Accordingly, it seems to us 
that the whole question really resolves it- 
self into this namely, whether the learned 
Additional District Judge has drawn the 
right inference from the evidence with 
regard to the realisation of rent by the 
plaintiffs from Amiruddi for the eight years 
from 1315 to’ 1323. Some question was 
raised in argument on behalf of the re- 

spondents and itis also’ referred to in the 
judgment ofthe learned Judge with regard 
to a question “of adverse possession. 16 
seems to us that no question of adverse 
possession arises. The question really for 
the Court was whether there was sufficient 
evidence of possession by the plaintiffs of 
the ‘land in suit to rebut the presumption 
raised by the entry in the Record of Rights 
and; in my opinion, the learned Judge has 
not drawn the correct inference from the 
evidence which was before him. After all 
the presumption ‘raised by the Record of 
Rights is. very slight. There seems to 
have been no evidence whatsoever of any 
realisation of rent by the defendants in 
respect of the land in suit. Accordingly, 
it did not require very much to rebut the 
presumption’ raised by the entry in the 
record. When you have the fact. as here 
of realisation of rent by suit from Nemai in 
1895 and also for eight years from 1315 to 


ib 


1393 by dearées against ‘Amiraddi it does 
seem to us‘that there is evidence which 
řebuts the. presumption raised by the entry 
in the Record of Rights. - l 

We think, therefore, the learned Judge in 
the Court of Appeal below drew the wrong 
inference from the evidence which was 
before him and he should have held that 
the presumption raised by`the record had 
béen rebutted and that the plaintiffs’ suit 
should succeed. 

The result is that the appeal succeeds 
and the plaintiffs will be entitled to their 
costs in all Courts. 


Z. K. Appeal allowed. 


MADRAS HIGH COURT. 
Civit APPEAL No. 223 oF 1922. 
April 20, 1925. 

Present :—Justice Sir Charles Gordon 
Spencer, Kr.. and Mr. Justice Ramesam. 
AUDIAPPA NAIDU— APPELLANT 

g versus 

MUTHULAKSHMI ACHI—- RESPONDENT. 

Hindu Law—Joint family—Manager, whether can 
dedicate family property to temple. 

The manager of a joint Hindu family can lawfully 
dedicate a small portion of the family property to a 
temple on the occasion of the funeral of a deceased 
member of the family. 

Ramalinga Chetty v. Sivachidambara Chetty, 49 Ind. 
Cas. 742; 42 M. 440; 9 L. W. 224; 25 M. L. T. 253; 36 
M, L.J. ’575; (1919) 'M. W. N. 426, relied on. 

. Appeal against a decree of the Court 
ofthe Subordinate Judge, Nagapatam, in 
wa Suit No. 187 of 1917. 

Mr. T. V.. Muthukrishna Iyer, for the 
Appellant. 

JUDGMENT.—As. 


the advantage of hearing arguments on 
both sides. ..Mr. 
for the appellant has very fairly placed 
the facts and the law arising out of the 
parties’ contentions before us. The main 
question to be decided is whether two trust 
deeds, Exs. B and B-1, one being in favour 
of a Pilliar Temple ard the other for the 
feeding of Brahmins. are valid and binding 
on the executor of Ramalingam Pillaiand 
the members of his family. The Subordi- 
nate Judge has found in favour of both. 
So far as B-la iegistered trust deed of 
1914 is concerned, we have no doubt that 
he was rightin ir eating it as valid. It was 
made on the occasion of Ranialingam’s 
father’s and mother’s and brother’s death 
and the only other co-parcener in. the 
family, Muthuvelu, consented to it and was 
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the respondent's’ 
Vakil.has no instructions we have not had. 


Muthukrishna Ayyar. 


- 


bL o. 1625) 


himself constituted a trustee under it. It. 


was held in Ramalinga Chetty v, Sivachi- 
dambarà Chetty (1) that the manager ofa 
Hindu family could lawfully dedicate a 


small portion of joint property to a temple. 


on the oecasion of the funeral of a deceased 
member. In the Will, whichis the subject 
of the connected Appeal No. 243 of 1922, 
Ramalingam made no attempt to revoke this 
gift. But he did purport to revoke Ex. B 

as not being in force. The other members 
ofthe family did not attest Ex. B, and 
there is no proof that they gave their 
consent to it, There was no religious 
occasion for making this gift, and the 
statement of D. W. No. 9 that it was acted 
upon for three years before Ramalingam’s 
death cannot be true, seeing that the 
trustee died in less than three years from 


August 1915 when Ex. B was executed. . 


Moreover there is a settlement in the 
Will Ex. 1 that was not in force. We must, 
therefore, allow the appeal in respect of 
the trust under Ex. B and dismiss it as 
regards moveables. As regards costs, we 
are of opinion that Muthulakshmi Rama- 
lingam’s widow is not entitled to be paid 
her costs in the suit O. 8S. No. 87,in which 
she took no active part orin O. 8. No. 57 


in which she impeached the Willand collud-. 


ed with the reversioner, who was unsuccess- 
ful. In modification of the lower Court's 
decree she will be directed to bear her own 
costs throughout in both cases. The costs 
of the trustee in this suit and the appeal 
may be met from out of the income of the 
trust. The appeal i is not pressed as regards ` 
moveables,“ 

y y v. 

Daan ee modified. 


6 49 Ind: Cas, 749; 19: 49 440; 9 LAW. 224; 25M. L. 
T, 253: 36 M: E. J. 575; (1919) M. W. N. 426 
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CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decree No, 2187 
oF 1922. K 
June 4, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
Sheikh RASAK ALI alias RASED ALL 
MANDAL AND oTHERS—DEFENDANTS— 
praia 


Sheikh HAZI ABD UL RASID AND OTHERS 
——PLAINTIFFS— RESPONDENTS. 


Co-sharers—Struetures raised on portion of joint 


(911. 0.1995] .... 


land—Partition—Other co-sharers, whether can be 
deprived of their shave. 

The mere fact that some of the co-sharers in a 
property are allowed to raise structures on a portion 
of the joint land, would not deprive the other co- 
sharers ofa share in the land when. a general parti- 
tion is effected. [p. 611, col. 2.] 


Appeal against a decree of the District 
Judge, Hooghly, dated the 9th of June 1922, 
confirming that of the Subordinate Judge, 
Third Court of that place, dated the 31st of 
January 1921, 

i Moulvi A. S. M. Akram, for the Appel- 
ants. 

Mr. Mohendra Nath Roy and Bábu Pyari 
Mohan Chatterjee, 'for the Respondents. 


JUDGMENT. 
. Chakravarti, J.—This is.an appeal 
by the defendants and arises out of a suit 
brought by the plaintiffs for declaration of 


. their 14-annas share in certain immoveable 


. 


properties and also for partition, the plaint- 
iffs' case shortly stated was this: the pro- 
-perties in suit belonged originally to two 


. brothers Moshim and Basir-ud-din each had 


an 8-annas share in the properties. Moshim 
died leaving a widow Atta Bibi, a son. and 
a daughter. It appears that in 1881 Atta 
Bibifor herself and as guardian of her two 
minor children sold a 6-annas. share of 
Moshim’s property to her brother-in-law 
Basiruddin. Basiraddin in his turn sold 
this 6-annas share purchased by him to- 
gether with the 8-annasshare which belong- 
-ed to himself in his own right aggregating 
to 14-annas share in the properties in suit 
to one Golam Nasraf, that subsequently 
Pairannessa Bibi widow of Basiruddin exe- 
cuted in 1892 a deed of release in favour 
of Golam Nasraf renouncing her interest in 
the properties sold by her husband. Now 
the plaintiffs’ case is that they were in 
possession, under the purchase of their 
predecessor Golam Nasrai, of the property 
along with the defendants who were the 
son, widow and the daughter of Moshim 
jointly to the extent of their 14-annas share. 
The defendants resisted the claim of the 
plaintiffs on the ground that the suit so far 
as the properties Nos. 2 and 3 were con- 
cerned was not maintainable, because there 
were other co-sharers in whose absence a 
decree for partition was not maintainable. 
As regards the other properties the defence 
was that the plaintiffs’ predecessor Golam 
Nasraf acquired no title to the 6-annas 
share which was sold by Atta Bibi in the 
year 1881, because it was pointed out by the 
defendants that Atta Bibi was not competent 
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as a guardian under the -Muhammadan Law 
to transfer the interest of her minor child- 
ren in immoveable properties inherited by 
them from their father. The defendants 
further denied the possession of the plaintiffs, 
more specially they denied their possession 
in certain structures known as Dalij; and 
Gohal which stood upon a portion of the 
properties in suit. 

The Court of first instance found the 
plaintiffs’ title as claimed and gave a decree 
for partition of the joint properties with the 
exception of plots Nos, 2 and 3. 

On appeal by the defendants to the Dis- 
trict Court the questions which were raised 
on behalf of the defendants were that the 
plaintifis acquired no titleby the conveyance 
executed by Atta Bibi and that the plaint- 
iffs had not acquired any title by adverse 
possession to the properties in suit. Now, the 
learned District Jadge has found that al- 
though the conveyance by Atta Bibi was in- 
valid under the Muhammadan Law the plaint- 
iffs were in possession of the 14-annas share 
in the properties from the time of their 
predecessor for all those years and had 
acquired a good title by adverse possession. 
The learned District Judge held, to quote 
his own words, “Iam inclined to hold that 
in the present case there was adequacy, con- 
tinuity and exclusivenessin the possession of 
the plaintiffs. As stated before, the plaintiffs 
had possession oftheshare claimed in the 
property, some times khas and some times 
through tenants continuously for a very long 
period of time” The learned Judge in that 
view affirmed the decree of the Trial Court. 

In this second appeal it was contended by 
the learned Vakil for the appellants that so 
far as the Dalij and Gohal are concerned 
no adverse possession was proved, because 
it was admitted that the defendants were 
in exclusive possession of these structures. 
Now it appears to me that the passage which 
I have quoted from the judgment of the 
learned Judge concludes the contention of 
the appellant. The plaintiffa were in posses- 
sion of their 14-annas share in the properties, 
If some of the co-sharers which the defend- 
ants admittedly were to the extent of 2- 
annas were allowed to raise structures on a 
piece of joint land then such exclusive use 
could not deprive the plaintiffs of a share in 
the properties when a general partition was 
effected. It was pointed out by the learned 
Advocate who appears for the respondents 
that these structures were raised only about 
8 or 9 years before this suit was commenced, 


téis 
“Fhe entry, of the: plaintiffs under their pur- 
“chase was effected about 30 years before the 
‘erection of these structures, and as I have 
‘already pointed out the ‘learned’ District 
Judge has found the title in favour of the 
Pinions by adverse possession. 

‘Secondly it was contended by the learned 
Wakil: for the appellant that as regards some 
of the properties there was a want of proper 
‘parties. But we do not find that any such 


‘question was raised in' thè lower Appellate- 


Gourt: 

Then it was- lastly’ contended: that the 
-plaintiffs were residents of a different village 
‘and'the defendants were in possessicn: of 
‘what was their ancestral bari in the land. 
“Well, thatis a matter which the Commissioner 
“in :partition will take note of'and itis quite 
‘possible that the plaintifis will have no ob- 
‘jection to ‘the defendants’ getting this site 
of the house if they get an equivalent land 
elsewhere, However that is a matter for 
‘the Court when it decides the question of 
‘equitable partition between the parties. 

It seems, therefore, there is no error of law 
in the judgment of the learned District 
Judge with which we can interfere. 

This -appeal, therefore, fails andi is dismiss- 
“ed with costs, 

- Cuming; J.—l'agree. 
ZK > Appeal dismissed. 


MADRAS HIGH COURT, 
ORIGINAL SIDE ArPrAL No, 3l'or 1925. 
April 29," 1925. 

Present :—Justice Sir Kumaraswami 
f Sastti, Kr., and Mr. Justice Krishnan. 
, JP. M: A: M. RAMASWAML- 
CHETTIAR AND OTHERS—-DEFENDANTS- 
a 
vers 
LODD GOVINDOSS. KRISHNADOSS' 
VARU--Piatntirr-— RESPONDENT. 
: Evidence Act (I of 1872), s. 92,'proviso (1)—Deed— 
- Opnsider ation, recital of, receipt of--Oral evidence, 
admissibility of, to prove incorrectness of recital—He- 
` buttal. 
` Where one party'to a deed alleges and proves that 
-the: whole of -the consideration, the receipt of which 
is acknowledged in the deed, did not pass, the case 
falls within the first proviso to s. 92 of the Eyi- 
dence Act, and the other party is-at liberty to show 
what the real consideration is and parol evidence 
ean be given’ of the real-nature ‘of the transaction. 
Wihat the first ‘party tries to ‘prove in sucha case is 
. failure . of consideration and that brings the case 
within the first proviso to tHe section, the second 
party can’ then'prové in rebuttal of the first party's case 
p Phat ‘there vas: -iu truth no failure: of - consideration 
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“ib. 182), 


and for that purpose show what the real consideration : 


is. [p. 613, col. 2.] 

Chuni Bibi v. Basanti Bibi, 24 Ind. Cas. 661; 36 A. 
537: 12 AL. J. 969, relied on. 

Hanif-un-nissa v. Faiz-un-nissa, 11 Ind. Cas. 398; 
33 A. 340; 15 CO. W.N. 621; 8 A. L. 1 373; 13 C. L. 
J. 510; 13 Bom. L. R. 391; 10 M.L. 23; (1911) 2 
M. W. N. 370; 21 M. L. J. 1126 (P. on ‘and Adityam 
Iyer v. Ramakrishna iver 21 Ind. oo 458; 35 M. 
; 17 M. L. T. 382; 25 M. L. 

. 602, ae eee 

Appeal from the judgment and- decree 
of Mr. Justice Srinivasa Iyengar, dated 
the 3rd March 1925, and passed in the 


-exercise of the Ordinary Original Civil 


Jurisdiction of the High Court, in C.S. No. 
722 of 1920. 

Messrs. A. Krishnaswami Iyer, A. Rama- 
chandra Iyer and N. Chandrasekhara. Iyer, 
for the Appellarts. 

Mr. V. Radhakrishnayya, for. the’ Re- 
spondent. 


d UDGMENT.. 
Krishnan J.—This suit has been dis- 
posed of by the learned Trial Judge on the 
pleadings without taking any evidence 
except filing a document. He held that s. 92 
ofthe Evidence Act barred the defendant 
from adducing’ oral evidence of his plea, 


as he proposed to do. 


The plaintiff had assigned’ to one- P.M. 


A. R. Muthiah Chettiar, whose légal repre- - 
-sentatives the respondents are, an 4th shave 


of a mortgage-decree which his father‘-had 


‘obtained ‘against the Rajah of Karvetnagar 


and others, plaintiff having sueceedéd to-his 
father’s rights‘on‘his death. A copy‘of the 
deed. of assighment has: been’ filed iù- evi- 


‘dence as: Docùment No. 3159.. The consi- 


deration for. the. assignment is- réciféd in 


‘this deed as follows:— 

“Por a consideration of Rs.-2,89,000 to be ' 
‘paid by Muthiah ‘Chettiar to Lodd: Govin- 
‘doss (the plaintiff) whereof Rs: 


89;000 ‘is 
paid 'in advance this-day and’ the ‘threé 
promissory notes, dated 24th:March, 1915, 


and 26th April 1917, executed by’ Messrs. . 
Tawker: and Sonsin -favour of:-Muthiah ' 
‘Chettiar’ for Rs. 1,50,600 ‘together with the 
-four jewels pledged as: security by’ th’ ‘said 


Tawker & Sons are: assigned‘ in favour 


-of the plaintiff. free from any `claimi` by 
-Muthiah Chettiar against Tawkér &' Sons 


and the balance of‘ Ks. 50,000: being‘ pay- 
able at any time. before the- end-.of- Febru- 


‘ary 1918." 


The deed is dáted ‘1st ‘October’ 1917:- In 


‘this case we. are not conceihed with -the 
.sécond: and -third ‘itéms 5 of: consideration 


` 
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but-only with the first. The -plaintif al- 
leges in this suit that’ fhe recital in the 
deed that R. 89,000 was paid is incorrect 


and.that only Rs. .60,000 -were.paid and.he. 


seéks -to'recover the balance of Ra, 29,000. 
The defendants conceded thatonly Rs. 60,000 


were. in, fact .paid' but he pleaded that. 


he was not liable to -pay the balance. His 
contention amounts to an:averment that the 
recital:df- payment in full of Rs. 89,000 was 
made in the deed deliberately and ‘that 


there was no mistake aboutit and he wants’ 


toradduce -oral:evidence to show the cir- 
cumstances.in which that recital was -made 
in:the document. His case is that-the real 
consideration agreed to .be paid for the 
assignment was only Rs. 2,60,000 but that 
he agreed.to consideration being stated to 
be nominally Rs. 2, 89,000 on condition that 
a.recital should be-made in the deed that 
© the-whole.of Rs. 89,000 was paid off though 
only Rs. 60,000 was in reality paid, In fact 
the-recital of consideration in the deed.as 
Rs. 2,89,000 was according to him closely 
connected with and dependent on the fur- 
ther recital of payment of Rs. 89,000in full 
though only.Rs. 60,000 was paid. Lhe docu- 


ment, it-will-be noted, further says that the- 


amount still due: under-it was only-Rs. 50,000 
confirming the previous recital. He pleads 
that all these recitals.were made in the cir- 
cumstances abave.stated-and that he is not 
bound to pay the suit amount. 


‘The:learned Trial Judge relying on the 


decision of:the Privy Council in Sah Lal 
Chand-v. Indarjit (1) has allowed the plaint- 
iff:to-g. behind the recital of payment and 
to :show that itis wrong as only Rs. 60,000 
were actually paid,.on the ground that such 
a recital was only an averment of fact and 
that itcould be proved to be wrong by oral 
evidenee,:s. 92 of the.Evidence Act:not bar- 
ring such proof, So far he is correct, but he 
has at the same time shut outthe defend- 
ant ‘from showing the circumstances in: 
which the rectial was made as he -consider- 
ed that it involved proof.of a consideration 
different :from:the one recited :in the .deed 
and that such, proof by parol evidence was 
barred: by s. 92.as consideration is one of the 
terms:of the. contract. i 

I regret I am unable to follow his view. 
on:the second point, Iam clearly of opin 
ion that ifone party is allowed to show hy 

oral, evidence that a.recital in a document 

(I) 22 A. 370; 4 OW. N. 485;°2 Bom. L. R. 553 
271, A. 93; 7 Sar- Pe Cy J; 702; 9 Ind. Dec, (x, s,) 
1981 (BO e ; l 
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is incorrect infact, the other party must ` 
certainly be allowed to show by similar 
evidence that itis not incorrect and that the 
recital was deliberately putin and for the 
purpose of showing it he must be allowed to 
prove what the real consideration‘for the do-' 
cument was. Section 92 does not, in my opin- 
iou bar such proof, for such:proof is -adduc- 


-ed not for the purpose of varying or altering. 


any term of the written contract but-only 
to-show that the recital in it is correct. To- 
shut out oral evidence for the purpose 
will be ‘to.allowa gross fraud to be per-. 
petrated. 

This question was discussed in -Chuni 
Bibi v. Basanti Bibi (2) where the learned 
Judges ofthe Allahabad High Court ‘laid 
down that if one party to a deed alleged 
and proved that the whole of the considera- 
tion, the receipt of which was acknowledged 
in the deed, did.not pass, the case fell with- 
in the proviso (1) of s. 92 and the other party 
was at liberty toshow what the -real consi- 
deration was ard parol evidence could be 
given of the real nature of the .transactions. 
What.the first party tries to prove in sucha 
case is failure of consideration and ‘that 
brings it under proviso (1); the second party 
can then clearly provein rebuttal of the first 
party’s case that there was in truth no 
failure of consideration and for that pur- 
pose show what thereal consideration was. 
As pointed out.by the learned Judges in 
Allahabad, a party cannot both affirm and 
disafirm the same transaction by showing 
its true nature for his own relief and by 
insisting on its apparent character 10 pre- 
judice.his adversary. This view is support- 
ed by the observation of the Privy Council 
in Shah Mukhun Lall v. Baboo Sree Kishen 
Singh (3) and also by the decision in several 
previous cases, namely, Lala Himmat Sahai 
Singh v. Llewhellen (4), Kailash Chandra 
Neogiv. Harishchandra Biswas (5), Nathu 
Khan v. Sewak Koeri (6) and Hanif-un 
nissa, v. Faiz-un-nissa (7). The last of these 
cases isa ruling of the Privy Council in 
which their Lordships had no difficulty in 
holding that what appeared on the face of 

(2): 24 Ind. “es. 661; 36 A. 537: 12 A. L. J. 969, 

(3) 12 M. I. A. 157; 11 W.R. P. O. 19; 2 B. L. R. 
P. C. 44; 2 Suth, P. O. J. 190; 20 Sar. P. C. J. 403; 1 
Ind. Dec. (x.s) 511; 2) E. R. 2 9 P. C). 

(4) 11 ©. 486; 5 Ind. Dec. (N. 8.) 1083. 

(5.5 C. W. N. 154. 

(6) 9 Ind. Cas. 161; 15 0. W. N. 408. 

(7) 11 Ind. Cas. 398; 33 A. 340; 15 C. W. N. 621; 8 
A. L. J. 373; 13 O. L. J. 510; 13 Bom. L. R. 391: 19 
M. L. T. 23; (1911) 2 M, W! N. 370;24 M. L. J, 1126, 
P. 
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the document to be a sale for a considera- 
tion might be shown to be in reality a gift 
and that parol evidence was admissible for 
the purpose. My learned brother, Srinivasa 
Iyengar, J., refused to follow ` the rulin g 
Chuni Bibi v. Basanti Bibi #(2) on the 
ground that it was in conflict with the rul- 
ing of this Court in Adityam Iyer v. Rama- 
krishna Iyer (8). With respect, I think he is 
wrong. The Madras case was- cited to the 
Allahabad Judges and they distinguished 
it, andI think rightly. There was no ques- 
tion in the Madras case of a recitalin a deed 
being allowed to be shown to be incorrect 
by one of the parties. That rnling does not 
touch the principle of the Allahabad case. 
It may be open to doubt whether the Madras 
ruling can be supportedin the face of the 
ruling of the Privy Council in Hanif-un 
nissa v. Faiz-un-nissa (7) but that question 
we need not consider. In my view that case 
has no bearing on the case before us. I 
think the Allahabad decision embodies a 
sound principle and I am, with respect, 
prepared to follow it. No authority has 
been cited to us in which the correctness of 
that ruling has been doubted or challenged. 
- Following it, I would hold that this case 
should be tried on oral evidence and as the 
Trial Judge has excluded such evidence, 
the case must go back to him for a fresh 
trial. Iwould allow the appeal and rem- 
and the case for afresh trial. The respon- 
dent must pay the costs of this appeal. 
The other costs will be disposed of by the 
Trial Judge. 

. Kumaraswami Sastri, J.—I agree, 

ss ue v. Appeal allowed. 


(8) a ‘Ind. Cas. 458; 38 M. pu ae M. W.N. 
847; 14 M.L. T. 382; 25 M. L. J 


.CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos, 1212 
AND 1213 oF 1923. 
June 8, 1925. 


Present:—Justice Sir Ewart Greaves., KT., 


and Mr. Justice B. B. Ghose. 


-MAHAMMED WASEL ALI AND ANOTHER | 


—PLAINTIFFS—ÁPPELLANTS 
VETSUS 
_ NAINUDDIN MANDAL AND orners— 


: DEFENDANTS—RESPONDENTS. 
Co-sharers—Adverse possession—Ouster—Rent, TE 
.ceipt of, absence of, effect of. >- 


MAHAMMED WASEL ALT V. NAINUDDIN MANDAL. - 
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Where it is found that certain -property originally’ 
belonged to certain co-sharers, the mere fact that one ° 
of those co-sharers cannot prove his actual possession 
over the property by receipt of rent from the others 
cannot operate to extinguish his title to his share of 
the property on the ground of adverse possession by 
the other co-sharers. In order to bar the title of a 

co-sharer by reason of the exclusive possession of 
other co-sharers it must be found that there was an 
ouster of the former. In the absence of any finding 
that there was an ouster or any allegation’ which 
would amount to an ouster of a co-sharer, the latter 
is entitled to recover possession’ of his share in the 
property. 

Appeals against the decrees of the Sub- 
ordinate Judge, Fourth Court; Mymensingh, 
dated the 21st of December 1929, reversing 
those of the Munsif, Second Court, Tangail, 
dated the 27th of June 1923. f 

Babus Jogesh Chandra Roy, Ramgati 


Sircar and Hira Lal Ganguli, for the 
Appellants. l 
Mr.: Atul Chandra Gupta (with him 


Babu Radhika Ranjan Guha), for the Re- 
spondents. 

Babu Biraj Mohan Mazumdar, for the 
Deputy Registrar. 


JUDGMENT. 
. Ghose, J.—These two appeals arise 
out of two suits for possession of 
certain shares of a tenancy. The original 
owner of the lands was one Jamal. He left 
three sons, Torap, Kolom and Ajim. The 
appellants in Second Appeal No. 1212 are 
the heirs of Torap and the heirs of Kolom 
are the appellants in Second Appeal 
No. 1213. They were the plaintiffs in the 
Trial Court and the defendants were the 
heirs of Ajim who are the respondents in 
both the appeals. Both the Courts have 
found the question of title in favour of the 
plaintiffs. The Trial Court made a decree. 
in their favour and ordered joint possession 
according to their share of the lands with 
the defendants. On appeal by the defend- 
ants, the learned Subordinate Judge has 
dismissed both the suits on the ground that 
the plaintiffs failed to show possession of 
a permissive character of the defendants or 
their own possession within 12 years of the 
date of the suit. He applied Art. 142 of the 
Limitation Act and dismissed the suit on. 
the ground of limitation. The plaintiffs’ 
allegation was that Torap and Kolom used 
to work away from home and they had 
settled their shares in Barga with their 
brother Ajim and were in enjoyment of 
their shares by receipt of Barga rent. This 
they failed to establish. | The defendants 
case was that there was a partition between. 
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the brothers during the lifetime of their 
father and the disputed lands were in the 
sole possession of Ajim as falling to’ his 
share. That case was also found by the 
Courts below to be not true. The position, 
therefore, is-this, that all the three brothers 
bad title in the property in suit as co- 
sharers and in order to bar the title of any. 
of the co-sharers by reason of the exclusive 
‘possession of one of them it must be found 
that there was an ouster.’ There is no such 
finding in this case andthe only case that 
was made by the defendants as regards 
their separate title has been found against 
them. The fact that the plaintiffs had not 
‘been able to -prove their actual possession 
by receipt of Barga.rent cannot operate to 
extinguish their title on the ground of 
adverse possession by their co-sharers. . In 
the absence of any finding that there was 
an ouster of any allegation which would 
amount to an ouster of. their co-sharers by 
the defendants the plaintiffs are entitled to 
succeed. ja 

The judgment and decree, therefore, of 
the learned Subordinate Judge must be set 
aside and those of the learned Munsif 
restored with costs against the contending 
defendants in this Court and in the Court 
“below. 
. Greaves, J.—I agree. ; 

BK, Appeals allowed, 


MADRASSHIGH COURT. 
-~ Seconv CIVIL Apprat No. 474 oF 1923, 
in April 14, 1925. : 
Present :—Mr. Justice Venkatasubba 


Rao. i 
i Tas MALABAR FORESTS AND 
- RUBBER Co., LTD., BY TARIR AGENTS 
Massrs. SABRIS & Co; CALIOUT— 
J)EFENDANTS— APPELLANTS 
` versus C 
' D. H. MACLEOD AND ANOTHER-— 
PLAINTIFFS — RESPONDENTS. 
Master and servant—Gross incompetence of servant 
—Dismissal—Damages, suit for, maintainability of. 
_ An employer is entitled to dismiss an employee who 
is utterly incompetent to do the work for which he is 
employed and in such a case the employes is not 
entitled to maintain a suit for damages for wrongful 
dismissal. [p. 616, col. 2.} . 
Second appeal agaiust a decree of the 
District Court, South Malabar, in A. S. 


No, 104 of 1922, preferred against that. 
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of the Court of the Subordinate Judge, 
South Malabar at Calicut, in O. 8. No. 27 of 
1921. ae , 
Mr. K. Bhashyam Iyengar, for the Appel- 
lants. i 
Mr. J. R...Ramachandra Iyer, for the Re- 
spondents. Mee pam. soi ; 
JUDGMENT.—The plaintiff has in- 
stituted this suit for recovery of damages 
in respect of wrongful dismissal. The 
defendant company justifies its action by 


‘alleging that the plaintiff was incompetent 


and grossly negligent in the discharge of 
his duties. The Trial Court has decided 
against the plaintiff finding that the dis- 
missal was justified but on appeal the deci- 
sion of the Court of first instance was re- 
versed by the District Judge. 

- The lower Appellate Court in effect finds 
that the plaintiff was incompetent in 
regard to. work, that pertained to timber 
but is of opinion that the circumstance 
does not entitle the defendant company 
to dismiss the plaintiff. Is this position 
correct ? Before the employment in ques- 
tion the plaintiff had been working at 
Aralam. Regarding his duties at that 
place he says: “In Aralam it was all 
timber and no tea’. As the conditions 
at Aralam were not to his liking, he sought 
employment at Kottanad under the defend- 
ant company. I may observe that the 
plaintiff some years previously had. an 
interest in this very Kottanad estate and 
having become greatly indebted got it 
sold and’ the defendant company became 
the purchaser. The plaiutilf's designation 
was “Superintendent of the Kottanad 
Estates’. What then were his duties ? 
Part of his work related to tea. The plaint- 
iff having said this, deposes next “timber 
was the other source of income in Kot- 
tanad, I was the sole Superintendent 
and I had also to get the timber work 
done. I told Mr. Chari that there was 
a lot of timbers on the estate’ Mr. Chari 
referred to is Mr. Raghavachari who negoti- 
ated the purchase of the Kottanad estate 
for the defeudant company. I may now 
turn to another admission of the plaintiff, 
“I do not claim to be a timber expert, I 
know nothing practically about timber”. 
Indeed the District Judge makes a point 
of the plaintiff's ignorance of the work 
connected with timber. Exhibits I and II 
betray. such a woeful lack of knowledge 
that no course was possible to the plaint- 
iff other than admitting that he was utterly 
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ignorant of every thing that was in any way 
connected with timber. 

The extracts 1 have given above from the 
plaintiffs deposition itself, show. beyond any 
possibility of doubt. 

(L that it was a part of his duty as 
Superintendent to do work connected with 
timber, and ` 

(2) that he was utterly incompetent-to dis- 
charge this.part of his duty, 


The result of this incompetence has been. 


that the defendants have suffered undoubt- 
ed loss, I ‘shall take only two outstanding 
facts. 

The plaintiff had to get timber cut for 
the purpose of making broad guage sleep- 
ers. The District J udge finds. as a fact 
that the timber was in many instances 
not of the required length. As a result 
the company suffered considerable ‘damage. 
These facts are not denied. But the Dis- 
trict J udge disposes of the case in a curi- 
ous manner. He says that the plaintiff 
was not given specific instructions on the 
point, meaning thereby, that he was 
not specifically told that the required 
measurement was 9 feet 6 inches. The 
plaintiff did not put forward any such case. 
On the contrary he says very distinctly 
that he gave definite- instructions to the 
maistry to cut sleepers of this dimension 
and that accordingly sleepersof the required 
measurement were in fact cut, Ishall once 

| again reproduce his own words: “I gave 
strict instruction about the length and 
gave him arod of 9 feet and 6 inches...... 
z... personally knew that all the logs 
were cut into 9 feet 6 inches in 
length... I tested the whole lot 
I saw and satisfied myself that every piece 
was jong enough for broad guage slee- 
pers”. It is found as I have said that this 
version is not true and that many ofthe 
pieces cut were not suitable for the pur- 
pose. Where then does absence of instruc- 
tion come in? I am afraid the District 
Judge has completely misunderstood the 
case. 


Secondly, the defendants complain that 
the plaintiff negligently overpaid the mais- 
try. Apart from other allegations made 
in this respect it now transpires if the 
plaintiff is to be believed, that the maistry 
disobeyed instructions and cut the timber 
into pieces of insufficient length. But 
still the plaintiff would say “When L 
left the estate I paid Rs, 1,050-8-0 to .Cheri- 
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kan maistry.and the- balance due to thini 
was only Rs. 8-1-0. 

It’ is unnecessary ‘to enquire into other 
heads of incompetence and negligence. On 
the findings of the District Judge, I am 
clearly ofthe opinion that it has béen amply 
proved that the dismissal was-for justifying 
causes, : 

Mr. Ramachandra Iyer contends that ‘I 
must not interfere with any finding of 
fact. Perfectly true. I ‘have not tried to 
form my opinion on the evidence. 

‘One point. that is pressed against the 
defendant company is that ‘inthe matter 
of dismissal it was stated that the com- 
pany was thankful to the- plaintif for the 
services rendered. Mr. Sabnis has explained 
this by saying that-he intended the state- 
ment to beironical. This ‘is clearly not 
true and on account of this explanation 
I was naturally disposed -to view-the de- 
fendants’ conduct with some suspicion. ‘It 
is unfortunate that-the-true explanation was 
not offered. A careful perusal of the record; 
however, shows that the defendants., were 
utterly dissatisfied with the plaintiff that 
on that account they transferred -bim -to 
Tamaracheri within about six months of his 


“ employment, that they thought it prudent 


to get rid of him amicably and even offered 
a months wages in lieu -of notice thank- 
ing him for his past services, but that it 
was found that the plaintiff was on the 
war-path asserting what he fancied to be 
his legal rights and that the defendants 
were then finally driven in self-defence 
to retaliate by going up to a lawyer and 
withdrawing -the offer, thus taking up, what 
they were advised, was strictly a legal 
stand. Though the defendants have de- 
viated from truth in this respect, 1 cannot 
allow that fact to stand in their way and 
I am satisfied that the decision of the 
District Judge is in law wrong and I 
accordingly ‘allow the appeal and dismiss 
the suit with costs throughout. 

vV. N.V. ‘Appeal allowed, 

Z, K. 


[9141. ©. 1925] 
~ . OUDH JUDICIAL. COMMIS- 
SIONER’S COURT. 
MiscenLanzous CIVIL ‘AppgaL.No. 55.0F 4995, 
: September 7, 1925. 
.  Present:-—Mr. Dalal, J.C. 
RUDRA. PARTAB SINGH "AND! OTHERS- 4 
A. a ee a8 


Musammat SU RAJ KU B= Penis. 
-— RESPONDENT. 

Civil Procedure Code (Act V of 1908),"0. XXXIV, 
am, §—Limitation Act (IX of 1908), Sch. I, Art. . 181— 
Final „foreclosure decree, application for —Limita- 
tion. 

An-application for. prepar ation ofa final decree -for 
foreclosure .under 
governed by Art. 181 of Sch. I to, the. Limitation Act, 
and limitation for such an application begins to run 
from the date of the passing of the preliminary decree. 

Jagdish Singhv. Ram Adhin Singh, 41 Ind. Cas. 
858; 20 O. C..205, Lallu Ram v.. Jot Singh, 47'Ind: 
Gas. 206; 21 O. C. 176, followed. 

-Madho Moni Dasi v. Pamela Lambert,6 Ind. Cas. 
537; 37 O. 796; :12 ©. L. J. 328; 19 O. W. N. 337, 
Bishwambhar Saha v..Ram Sundar Kaibarta Das, - -30 

Ind. Cas. 719; 42 C. 294, dissented from. 

-~ Bala Ram Naikw. - ‘Kanhai Bharan Mahapatra, 38 
Tnd. Cas. 385; 1 P.L. J. 364; 3P. L. W. 74, referred 
to. 

Miscellaneous appeal ‘against ‘the judg- 
ment ofthe District Judge, Fyzabad,.dated 
the 19th March 1925, setting aside an order 
of the Subordinate Judge, Fyzabad, dated 
the 8th January 1925. 

Mr. Naim Ullah, for the Appellants. 
` Mr.'H. D. Chandra, for the Respondent. 


- JUDGMENT.—The -ruling of ‘this 
Court in Jagdish Singhv. ‘Ram Adhin Singh 
(1) is entirely in -favour of the appellant 
andthe distinction. drawn- by -the learned 
Judge.ofthe. lower Appellate Court does not 
. exist, Theview takenin this -ruling was 
confirmed by -a Bench of this Court in 
Lallu Ram v. Jot Singh (2)and the oaly 
difference was as to the- period from which 
the ‘limitation was to run. No such 
point arises in the. present case. The 
learned Judge of this ‘Court-'in Jag- 
dish Singh vx. 
specifically disagreed from the Calcutta 
view. for reasons which. cannot be con- 
troverted, The: plaintiff Musammat Sarju 
Kunwar applied for preparations of a final. 
decree for foreclosure under O.. XXXIV, r.3 
and the Trial Court rightly, in my opinion,. © 
rejected -the application on the ground that 
it was barred by limitation-under Art 181 
of the Limitation Act. That Article lays 
down the period of limitation of ‘three years 

a) “41 Ind Cas. 858; 20 O.. O. 205. . u 

(2) 47 Ind. Cas..208;: 2L O.. O0, 178. -. ae 


RUDRA-PRATAB SINGH V. SURAJ-KUBR, 
for applications for.whichno. period of limi- 


“XXXIV, r. 3, G P.-C, is. 


' passing of the C.P. O 


kam Adhin Singh (1). 
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tation: iis. provided elsewhere in Sch. I 
or by s. 48 ofthe .C..P. C., 1908 from the 
date when.the right to apply :accrues. The 


ip right to -apply accrued .here .on ‘the date 


when:the preliminary. decree for foreclosure 


, . was passed. With All respect it may be 


pointed out that the learned Judges of the 
Calcutta ‘High.Gourt .who decided’ the case 
of - Bishwambhar. ‘Saha v.. Ram Sundar 
Kaibarta ‘Das.(3) did:not bear in .mind the 
distinction ‘between-rr, 3 ard 5 and r. 6.0f 
0. “XXXIV of. the FirstSchedule of the C: P: 
©. Rule 6 requires mo application and, 


therefore, -escapes ‘the operation of Art. 181. 


of ‘the Limitation Act. Both -rr. 3 and 5 


- make it incumbent thatthe decree-holder 


must present an application and where an 
application is to be presented ithe period 
of ‘limitation provided -for such an applica- 
tion by Art. 181 must app!y. The learned’ 
Judicial -Commissioner.of this Court (now 
Mr. Justice Lindsay) has pointed out in his 
elaborate judgment ‘the fallacy in the Cal- 
as view expressed i in Madha Moni Dasi 
Pamela Lambert (4) and Bishwambhar 
Saha v. Ram Sundar Kaibarta Das.(3). The 
matter is fully discussed ‘by the Patna High. 
Courtin Bala Ram Naik v. Kanhai Bharan 
Mahapatra .(5). In the case-of Madho Mont 
Dasi v. Pamela Lambert (4) it was assumed 
that there was no-rule of limitation. appli- 
cable to such .an application prior to the 
Ü. of 1908. That assump 
tion was incorrect in view of the decision, 
of their Lordships of the Privy Council in 
Munna’ Lal Parruck v. Sarat Chunder 
Mukerji (6). The authority of this Court is 
well supported ‘hy the language of the. 
Statute an | the decres: ‘holder’ Ss application 
waa time-barred. 

[set aside the decree of the lower Appellate: 
Court, restore ‘the :decree of the: Trial Court 
and dismiss ths plaintiff's application and. 
direst that both parties shall bear their. own 
a all the Courts. 

Decree set aside. 
719; 42-C. 294. 

2 Hise oan $37; 37 0.793; 12-C. L. J. 328; 15- 
C. W. N. 337. ` 
(5) 38 Ind. Oas. 385; 1 P L. J. 364; 3.P. L. W. 74. 
` (6) 27 Ind. Cas. 683; 420, 778; 17 'M. L. T. 120; 21° 
O. L J.118; 2 L. W::282; 19 C. W.. we D 17 Bom. L., 


R. 408; 28 M, L. J. 470; 42L A, 83 (P. C 


1 


KAR | 


’ 
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MADRAS HIGH COURT. 
SsconNp Crvit, APPEAL No. 358 or 1922. . 

p : .March 3, 1925. 

‘ Present:—Mr. Justice Odgers. 
ABDUL SAMAD KHAN KHILADAR 
AND ANOTHER— DEFENDANTS Nos. 1 AND 2 

—APPELLANTS 
Versus 
~ BIBIJAN alias HANIFA KHATHUN 
"© AND OTHERS~-PLAINTIFF AND DEFENDANTS 
03. 3 TO 10— RESPONDENTS. 

Cause of action—Decree for partition—Agreement 
to hold properties as before—Subsequent suit for 
partition, whether maintainable—Agreement, whether 
requires registration—-Registration Act (XVI of 1908), 
s. I—Muhammadan Law--Muhammadan dealing with 
common property—Common benefit, presumption of—- 
Co-tenant, whether trustee. we ae 

Where subsequent toa decree for partition in a 
Muhammadan family, the parties agree not to execute 
the decree but to continue to hold the properties as 
tenants-in-common without division as before, such 
agreement, must be regarded as a matter arising sub- 
sequient to the decree and as furnishing a new cause of 
action and a second suit for partition is, therefore, not 
barred. [p. 618, col. 2,] ; 

Such an agreement amounts only to a transaction 
recognising a title already subsisting and does not re- 
quire registration. [ibid.] 

Ranganayaki Ammal v. Virupakshee Rao, 72 Ind. 
Cas. 456; 45 M.-L. J. 100: 17 L. W. 588; 32 M. LoT. 
312; (1923) A. I. R. (M.) 621 and Sakharam- Krishnaji 
v. Madan Krishnoji, 5 B. 232; 3 Ind. Dec. (x.s) 154, 
relied on, : ; 
` Prima facie’ a Muhammadan ‘dealing with pro- 
perty owned in ‘common deals only with what he is 
entitled to deal with, viz., bis own share. [p. 619, col. 


Abul Majeeth Khan v. Krishnamachariar, 40 Ind. 
‘Cas, 210; 40 M. 243; 32 M. L. J. 195; (1917) M.W.N. 346; 
5 L. W. 767 and Sukur Mahomed v. Asmot Mandal, 79 
Ind. Oas. 491; 50 ©. 978; (1924) A. L R. (O0) 384, fol- 


lowed. ee í 
Thera is no provision in Muhammadan Law that 


the acquisitions of the several members are made 
for the benefit ‘of the family jointly. [p. 620, col. 1.3 

. Hakim Khan v. Goolkhan, 8 C. 823; 10 C. L. R. 603; 
4 Ind. Dec. (N. s.) 533 and Krishnajiban Sanyal v. 
Mahammad Masiuddin, 63 Ind. Cas. 244; 33 ©. L.J. 


369, followed. : 
A co-tenant isnot a trustee for another co-tenant. 


a ANEH v. De Trafford, (1897) A. C. 180; 66 L. J. 
Ch. 413; 76 L, T. 427, relied on. 4 

Second appeal against a decree ‘of the 
‘District Court, South Malabar, in A. S. 
' No- 13- of 1921, preferred against that 
-of the Court of the Additional District 
Munsif, Palghat, in O. S. No. 14 of 1920 
(O: S. No,496 of 1916 on the file of the 
Court of the Principal District Munsif, 
Palghat). is aan 

Mr. C. V. Anantakrishna Aiyar, for the 
Appellants. ; 

Messrs. T. R. Venkatrama Sastriar and 
D. A. Krishna Variar, for the Respond- 


ents, 


_- ABDUL SAMAD KHAN V. BIBIJAN. 


(91 I. O. 1925} 


JUDGMENT.—This was a suit for 
the partition of the estate left by a Muham- 
madan named Ali Khan Khiladar who died 
in 1884. In 1896. defendant No. 3 sued for 
partition and obtained ‘decree (Exs. I to 
IV)... She did not execute the decree and 


- one of the questions is whetlier she is 


competent to file a fresh partition suit. It 
is alleged that in spite of the previous 
decree there was an agreement between 
the co-sharers of the estate of Ali Khan 
(father of defendant No. 3) to continue 
to hold the properties as tenants-in-com- 


- mon without division. The District Munsif 


was satisfied that defendant No. 3 relied 
on “some such agreement” at the time 
the issues were framed in 1916 and 
found the agreement proved, ‘and that 
defendant No. 3 was entitled to a share. 
The District Judge confirmed this finding, 
but a point of want of registration was 
taken before him and the District Judge 
found that parties could orally agree to | 
remain as tenants-in-common. This is 
the first point taken’ before me in second 
appeal. The former decree was declaratory 
though final and I think the agreement 
must be regarded as matter arising sub- 
sequent to the decree andasfurnishing a 
new cause of action thus distinguishing 
this case from a subsequent suit on the 
same mortgage [Vedapuratti v. Vallabha 
Valiya Raja (1)}. It is argued ‘for the 
respondents that, if the agreement were 
only a transaction recognising a title already 
subsisting, registration is notrequired. In 
Ranganayaki Ammal v. Virupakshee Rao 
(2) Coutts-Trotter, J., quotes West, J., in 
Sakharam Krishnaji v. Madan Krishnaji 
(3): “What requires registration is some 
document which brings about a. definite 
change of legal relation to the- property. 
by an expression of Will embodied in the 
document referred- to.” So with regard 
to the word ‘declare’ the learned Judge 


conceives it to mean a declaration of Will, 


not a mere statement of fact. I take the 
question of the fact of the agreement to: 
be proved and I also take it that what 
is found to have really happened was’ 
that the parties simply agreed to go on 
as before—they had been co-owners before 
the declaratory decree; they agreed to 
ignore that and they continued to liveas 


(4) 25 M. 300; 12 M. L. J. 128. 5 
(2) 72 Ind. Cas. 456; 45 M. L. J. 100; 17 L. W. 588: 
32 M. L. T. 312; (1923) A. I: R. (ME) 62L 
(3) 5 B. 232; 3 Ind, Dèce (N8): 154, > o o, 
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they had lived ~for- ` yeais together, each 
having title to a definite but undemar- 
cated “share of the property. Is this a 
matter requiring a registered deed? In 
Vénkata Reddi `v. ` Kuppa Reddi (4) the 
question was as to a Hindu co- parcenary 


and -it was held that joint living and joint: 


expenses, .etc., would not convert originally 
separate property into property of the-co- 
parcenary and that the transfer of the share 
to the co- parcenary should only be regard- 
ed as a gift to it, and, therefore, required 
a registered deed under the Transfer of 
Property Act, 
Pattar (5), Srinivasa, Ayengar, J., found 
difficulty in “understanding the conversion 
of “individual property into joint family 
property except by way of transfers which 


presumably would require a registered . 


deed. This, ‘however, was clearly obiter. 
It has to ‘be remembered that we are not 
now dealing with a joint Hindu family, 
but -with Muhammadan ¢o-sharers living 
together. There is thus no question of 
their status having become divided by the 
previous decree; they were never united or 
joint. A right to-execute a dectee does not 
appear to be a right in or to immoveable 


property, but merely a right to apply for 


process of the Uourt in execution. It is, 
therefore, difficult to see how an agreement 
not to exercise that right can be said to 
fall within the meaning of s. 17, Registra- 
tion Act. I am, therefore, of opinion that 
this agreement did not require registration 
and that the District Judge was right on 
this point. 

The second point which was argued at 
length before me relates to Ex. XV. De- 
fendants Nos. 1 and 2 contend’ that ‘the 
acquisition under this document was made 
for theirown benefit and with their own 
funds and that plaintiff and the other heirs 
of Ali Khan Khiladar have no right in it. 
The District’ Munsif upheld defendant 
No. 1 and defendant No. 2’s contention as 
did the District Judge. : The earliest docu- 
ment referred to on this point is Ex. A, 
dated 8th February 1893. “ Defendants 
Nos. 1 and 2 executed this karar to their 
elder -brother Hassan Ali Khan who died 
in 1898. The younger brothers were to 
manage the common property for 18 years, 
and thus the arrangement came to an end 


at 47 Ind. Cas. 716; 8 L, W, “400; ass M. W.N 
(5) 32 Ind’ Gas. 955. 


ABDUL SAMAD KHAN VI BIBIJAN. — 
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early in 1911. The two other material: 
documents on this question are Exs. XIII 
aud XV. They are ofthe same date—26th 
July 1915. Exhibit XIII is a second mort- 
gage effected by defendants ‘Nos. 1 and 2 
and the question is, was it of their own 
shares alone or did they include the 
shares of the other heirs as well? “If so, 
by what right?” It must again be remem- 
bered that we have nothing to do with 
Hindu: Law with its joint family and 
powers of the manager to bind the other 
co-parceners , etc. Prima facie a Muham-’ 
madan. dealing with property owned in 
common deals only with what he is entitled 
to deal with, viz., his own share [Abdul 
Majeeth Khan v. Krishnamachariar (6) and 
Sukur Mahomed v. Asmot Mandal (7).] Ex- 
hibit VIII recites the debt due to the 
mortgagee under Ex. IX which was a 
family mortgage of 1899 “due by us” 

Defendants Nos. l and 2 no doubt, pater 
here to the family. They stipulate that the 
mortgagee shall pay of the shares of cer-.. 
tain females in all amounting to Rs, 6,000 
and refer to the family debt on other 
accounts for Rs. 5,000. “The amount due 
under this deed by us to you for our 
family necessity is Rs.-11,000 and the mort- 
gagors give possession of the said items in 
the schedule which is para. 1 are said to 
belong, in jenm to us and are in our pos- 
session’ They further agree that in de- 
fault, “our jenm rights in the schedule 
items should be sold” “out of us per- 
sonally and out of our other properties.” 
All this certainly strikes me as personal to 
the mortgagors; they happen to be bor- 
rowing from the same lender as advanced 
to the family under Ex. IX where the 
family were all parties and they refer 
to this family debt. Exhibit XV is a 
release of their claim by the four females 
referred toin Ex. XIII, they had been paid 
off. It is executed to defendants Nos. 1 and 
2. If necessary this may be treated as a 
conveyance, Doraisami Pillai v. Chinnia 
Goundan (8), though it is called a release. 
It is said (1) that the consideration for 
Ex. XIII did not proceed from defendants 
Nos. 1 and 2. Defendant in his evidence 
says it was the equity of redemption 


(6) 40 Ind. Cas. 210; 40 M, 25 32M. L.J. 195; 
(1917) M; W. N. 346; 5 L 
P 79 Ind. Cas. 491; 40.6. 975; (1924) A, LR. (0). 


d. Cas. 560; (1918) M. W. N. 89; 22 M. Ia T 


KO 34M. ce J. 258; TÈ. W. 335, 


` tween, .co-owners. 
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was 
dence .of it. “There ..is no’ provision ‘in 
Muhammadan Law that .the .acquisitions. 
af :the several .memhers are .made for the 
benefit. of.the family jointly. Hakim Khan 
v..Goolkhan (9).and Krishnajiban Sanyal v. 
Mahammad Masuddin (10). .A co-tenant ‘is 
not.a trustee for another co-tenant. Kennedy: 
v, De Trafford (lt) which has .been.follow-. 
ed. by ia Bench .of this Court ‘in O..S.. 
No.4 of 1697 and No. 7 of 1915. .Nor “is 
there any. evidence of delegation. It was 
finally argued that .accepting all those 
propositions .of Muhammadan Law, ‘ 
and 90 .of the Trusts-Act apply. dn the. 
former ithe person to .be held liable,must, 
be-in a fiduciary „position .to protect the 
interests of another. It has ‘been pointed. 
out that there .is no .such .relation ber, 
ik r In the latter -a :quálified 
-owner gains an advantage in derogation, 
of the-rights af others interested in the. pro~ 
perty. Jf defendants Nos. land .2. merely: 
mortgaged their own shares, -there is. no: 
question of interference with,the rights of, 
others. ‘Lastly it was argued that treating 
Ex. XIII .as the act of strangers to the; 
family, ‘it -had:been adopted subsequently” 
by the others as their act, and .ratified, 
under the ordinary Jaw of contract. ’. The 
mortgagee says he did ‘not insist on: the 
rest of the family joining in Ex. XII as 
he :thought:the shares .of.defendants Nos. | 
and.2.would.suffice.as security. There.is no 
evidence that the family ever expressed 
a wish:to joinin or to adopt.the action of 
defendants Nos. 1.and 2as their own. There 


is no finding on if either and the point 


seems to be -taken for the first time-here. . 


I think -both the.lower Courts were right 
in the conclusion they came to on this 
point which is raised by Memorandum of 
“(9) 8 0.826; 10 6. L. R. 603; 4nd. Dec; (N. 2). 
533. ii ; 4 < K 
“AD) 63 Ind, Oas. 244; 33 OSL. J. 369. , 
any (1897) Av, C.180; 66,L..J,.Ob.. 413; 76 .L. “Ty” 
420 Te oe aa) SOS een at ee’ 


MADHOSUDAN, CHAMRAVARTY;0, SATISH CHANDRA NAG, 


8s. 88." 


[9] O11 925]! 
Objections, „one by defendant, :No. 3 and: 
the other.by plaintiff together with defen-; 
dants. Nos. 4,.9,.T.and 8.0 iu ou y oa 
‘The second.appeal:is dismissed -with.casts- 
and ‘the tivo Memorandum of ;Objectiong - 
(which .raise the some poiht are also-dis-, 
missed with.costs.of:défendants.Nos.,l.and.2,, 
WNW 9. sAppeal dismissed. , 
-Z. KK, ee . , ae 
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CALCUTTA HIGH:COURT. 
-ARPEAL.FROM. APPELLATE. DECREE No, :983 |, 
i OF 1923. i i ele Te tip ER 1 
Ji June:l, 1925. 
` Present:—Justice Sir, Ewart Greaves, | 
_ Kr, and Mr..Justice:Mukerji. T-A 
MADHUSUDAN GHAKRAVARTIAND |, 
-OTHERS—Pro forma DEFENDaNTs Nọs..27 ; 
TO:Bl—ÅPPELLANTS ` ; 

if ; 5 -Versus ` eo 7 
SATISH CHANDRA NAG -aND.OTBERS + 
TPLAINTIERS, & DEFENDANTS | 1. | 
‘RESPONDENTS. . =. f 
Civil Procedure Code (Act, V.of. 1908),.s.:96, O.. XXTT,. 
rik, O. SMITE, rv. 8,0. XDI, .r. 1 (mj-~Appeil— 
Party -not iinterested ‘not impleaded—Death of re- 
spondent motinterested—-Legal representatives, failure 
to bring -on record, effect .of—~Consent-decree—-Objec~ 
tion that all parties have -not consented, ‘how can :be. 
taken—Review—A ppeal, whether lies. > he f 
-Fhe ‘failure of àn appellant-to implead as a re- 
spondent:or:to. substituts the legal representatives. of 
a, deceased: respondent persons who are not- interested, 
in the’ result of the appeal does not affect the.main-. 

tainability -of the appeal. [p. 621, col. 2.] i 
“Where a decreé purports -to “be passed ‘with the. 
consent, af the. parties, an. objection ‘ta. the. decrees by 
a party who: hiis consented: to it on the ground: that, 
some, other. parties have. not.consented to. tlie decree, 
can ‘be taken ‘ohly'by making an application for’ 
review ‘or ‘instituting a ‘suit for «setting abide the- 
compromise on:the-basis:of which the decree :pur-- 
ports to have been passed but iso long as the decree, 
purports to-have:been passed, on-the,basis ofa com-: 
promise, no appeal can be maintained against it. 


[p~ 621, col: 2;.p. 622, cole L.J > 0 ae 
Appealagainst a decree of the Addition-' 
al: District Judge;:Daéea, dated.the 28th -oft 
November 1922, reversing that of ‘the Sub: 
ordinate Judge; Sixth Court of that District,- 
dated the-23rd of August 1921. KAN 
‘Babus ‘Prokash Chandra Pakrashi and! 
Kiran ‘Mohan Sarkar, for the Appellants. `+ 
Babus: Bhupendra ‘Chandra Guha’ and” 
Upendra Lal Roy, for the Respondents. 


2.6 EOU JUDGMENTS 9 5) a 
Mukerji, J.—This is an, appeal prefer 


d AN r -d ised 

(oi i.d. 1025) 
red by, the defendarits Nos. 27 to 31 from the 
decteé of the’ learned Additional District 
Judge of Dacca; dated the 28th: November 
1922 by which-he allowed the appeal of the 
defendant No. 1 in the suit and which 
appeal had been preferred against the decree 
passed. by the learned’ Subordinate Judge 
on the 23rd August 1921. 

The facts oiit of which this appeal arises 
are these. The suit was originally insti- 
tuted by plaintiffs Nos. 1 and 2: against two 
sets of defendants: one set. being’ the 
tenants and the otherthe pro forma‘ deténd- 
‘ants who were the co-sharers of the plain- 
tiffs. By an order passedon' the 2nd June 
1921: some: co-sharer. defetidants, namely, 
the defendants Nios. 27 to'3l'who ate the 
appellants in this appeal were’ transferred 
to the category of-the plaintiffs. On the ‘9th 
August 1921 a petition’ of compromise. was 
putin, in the süit on'behalf of the plaint- 
iff’ and some of: the defendants namely, 
defendants Nog. 1, 33,34 and 35. On the 
23rd August 1921 another petition of com- 
promise was’ put‘in as between the plain- 
tiffs andthe defendants Nos..2 to 5,7 to 9 
and 12 to 15. .The learned Subordinate 
Judge on the 23rd: August: 1921 examined 
one witness’on' behalf of the plaintiffs and 
then’ passed an- order, which ran in. these 
words: “Suit: be» decreed‘on. compromise 
against the defendants who arepartiés‘there- 
toand inthe same terms ex parte against the 
remaining défendants. Dismissed against 
the minor heirsof the’ défendant No. 18 
who are not represented properly in. the 
suit’, A‘ decree was"passed in accordance 
with this ordér-of the’ learned Subordinate 
Judge and that deeree purported'to be a 
decree passed on compromise as between 
the plaintiffs Nos; land 2 and the proforma 
défendants-Nos. 27- to: 31 who'as | have 
already stated- had been transferred to the 
category. of: the. plaintiffs and- defendants 
Rae l; 2 to 5; 7 to 9and 12-to 15, and 33 
to 30. ; Oy Se se 
. The defendant-No. 1-preferred-an appeal 
against this-compromise decree and: on his 
appeal the learned. Additional District Judge 
set, aside the decree passed-by the- learned 
Subordinate: Judge and made-certain varia- 
ticn- to the decree-.passed-by the latter. As 
against this decree of the learned-Addition- 
al District Judge- the- présent appeal has 

ar preferred:-by the defendants’ Nos’ 27 
to 31... Lua a 
., Before- dealing ‘with the . point: urgéd :.in 
‘support of this appeal I must refer to two 
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objections of a preliminary nature which 
have been taken on behalf of the respond- 
ents. They are to the effect that two of the 
defendants, viz., one Kokai and one Badarud- 
di had died some time in the year 1923 and 
that no application had been made within 
time to bring their heirs on the record and 
therefore, the appeal, was not maintain- 
able inasmuvh as according to the plaintifis’ 
case they were joint tort feasors with the 
other defendants. The other objection is 
to the effect that some of the respondents 
were not made parties to this appeal when it 
was originally filed and that it was only after 
the period of limitation had expired that 
they were brought on the record as respon- 
dents in theappeal. Those objections may 
be disposed of with the observation that it 
has been proved to our satisfaction that 
neither the heirs of Kokaiand Badaruddi 
nor the respondents who have been brought 
on the record after the period of limitation 
was over, are interested in the result of this 
appeal inasmuch as this appeal is only cor- 
fined to the question of the compromise as 
between the plaintiffs Nos. 1 and 2 and the 
pro forma defendants, Nos. 27 to 3lon the 
one hand and the defendant No. 1 on the 
other hand. The sole question in contro- 
versy now is whether in the first of the two 
solenamas: mentioned above in which the 
defendant No. 1 was a party he had com- 
promised the’suit only with the plaintiffs 
Nos. land 2 or with the added plaintiffs, 
namely, the persons who originally were de- 
fendants Nos. 27 to 31 as well. This, I think, 
is sufficient to dispose of the preliminary 
objections urgedon behalf of the respond- 
ents. 

As regards the appeal itself the ground 
urged before usis to the effect that the 
learned Additional District Judge had no 
jurisdiction to deal withthe appeal which 
had been preferred by the defendant No. 1 
before him inasmuch as that appeal was 
really against a compromise decree, Under 
s. 96 ofthe C. P. CO. no appeal lies from a 
decree passed by the Court with the consent 
of parties. It is clear that in so far as the 
decree purported to be one passed by the 
Court with the consent of the plaintiffs on 
the one hand and the defendants to whom | 
have already referred on the other, it was 
e, decree passed by consent and against 
this decree no appeal lay under the provi- 
sionsof s 96 The ground upon which 
the appeal was based was that the appel- 
lants before us, namely, the defendants Noa, 
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27 to 31 were not parties to this compromise. 
If asa matter of fact, the appellants were 
not parties to the compromise the proper 
course for defendant No.. 1 was either to 
make an application forreview orto insti- 
tute a suit for setting aside the compromise 
and so long as the decree purported to have 
been passed on the basis of the compromise 
he was not entitled to prefer an appeal 
therefrom. An appeal, of course, does lie 
under the provisions of O. XLII, r. 1, sub- 
r. (m) from an order under r. 3 of O. 
XXIII, recording or refusing to record an 
agreement, compromise or satisfaction. The 
present appeal however, does not appear 
to have been filed against such an order. 
None of the grounds taken in the memo- 
randum of appeal before the learned Addi- 
tional District Judge dealt with the ques- 
tion of the recording of the compromise. 


They were all directed against the decree, 


itself and the Court-fees payable on the me- 
morandum of appeal were also paid on the 
basis of the appeal being one against the 
“decree, and not the order. We think, there- 
fore, that no appeal lay to the learned Addi- 
tional District Judge and the decree passed 
by him on the footing of such an appeal not 
having been validly preferred before him 
must be set aside. 

We accordingly set aside the order of 
the learned Additional District Judge and 
‘hold that the decree of the learned Sub- 
ordinate Judge dated the 23rd August 1921 
should be restored with costs in this Court 
as ‘also in the Court of Appeal below against 
the defendants-respondents who have ap- 
pealed in this appeal. | 
-Nothing that we have said in this judg- 
ment will be taken as precluding the re- 
spondents from challenging if they are so 
‘advised the validity of this compromisé 
decree in such regular proceedings as may 
lie under the law. 

-The Rule will be discharged. We make 
no order as to costs in the Rule. 

Greaves, J.—I agree. 

` Appeal allowed; 


Z. K. Rule discharged. 
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RANGOON HIGH COURT, 
First Crvin APPRAL No. 105 or 1924. 
April 27, 1925, 

Present:—Sir Sydney Robinson, Kr., Chief 
Justice, and Mr. Justice Maung Ba. 

G. RAINEY AND ANoTHER—APPELLANTS— , 

i VvETSUS 
Tue BURMA FIRE anb MARINE” 
INSURANCE Co., Lrp.-~ ~ 
' RESPONDENTS. 

Contract Act (IX of 1872), s.. 28—Policy of insur- 
ance—Condition that all rights under policy would be 
forfeited unless suit is brought within certain period 
after rejection of claim, validity of. < 

A condition in a contract which clearly and dis- 
tinctly limits the period within which a suit may be 
brought is void by reason of the provisions of. s. 28 
of the Contract Act. But there is a distinction be- 
tween a condition which so limits the time within 
which a. suit may be brought to enforce a right and 
one which provides that after the lapse of a ‘certain 
period there shall no longer be any right, to enforce. 
‘A condition of the latter kind is not affected by the 
provisions of s. 28 of the Contract Act. [p. 623, col: 2.] 

A policy of insurance provided that if a claim was 
made and rejected and an action or suit was ‘not 
commenced within three months after such rejection, 
all benefit under the policy would be forfeited: 

Held, (|) that the meaning of the condition -was 
that the parties contracted that after the expiry ofa 
certain period from the date ‘of the rejection of a 
claim the assured would have no right at all under 
the contract of insurance and that any suit brought 
after that date would be brought on account of a 
cause of action which had become non-existent, and 
would, therefore, not be maintainable; [tbid.] . 

(2) that the condition was not, therefore, void under 
the provisions of s. 28 of the Contract Act. [ibid.] ; 


First appeal against a decree of the Origi- 
nal Side of this Court in Civil Regular 
No. 175 of 1923. Í i 
_ Mr. Vertannes, for the Appellants. 

_ Mr. Cowasjee, for the Respondents. ` - 


JUDGMENT.—This isa suit on a 
policy of insurance, and the point before 
us is shortly this: cl. 12 ofthe conditions 
‘lays down that, if aclaim be made and reject- 
ed, and an action or suit be not commenced 
within three months after such rejection, 
or, in case of arbitration taking place in 
pursuance of the 17th condition of the 
policy within three months after the arbitra- 
‘tor or arbitrators or umpire shall have 
made their award, “all benefit under this 
policy-shall be forfeited.” The question 
then is whether, no suit having been brought 
within the period specified, the present 
suit is maintainable. 

The question involves a consideration of 
s. 28 of the Indian Contract Act, This sec- 


“ tion lays down that “every agreement, by 


which any party ‘thereto is ‘restricted abso- 
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lutely ‘from enforcing his" rights under or 
in respect of-any contract, by the usual 
legal proceedings in the ordinar y tribunals, 
or which limits the time within which he 
may thus enforce his rights, is void to that 
extent.” 

On the one side it is urged that this con- 
dition limits the time within which the 
plaintiff may enforce his rights in respect 
of the contract by the usual legal proceed- 
ings in the ordinary tribunals. On the 
other side it is argued that, by this condi- 
tion, it was agreed that, after the expiry of 
the specified time, the plaintiff would no 
longer have any rights under the policy, 
and, therefore, no cause of action which 

“he could bring before the Court. 

It was held in Ma-Ywetv. Chin Mutual 
Life Assurance Co., Lidsi(1), where the 
condition in the policy was as follows :— 
“No suit torecover under this policy shall 
be brought after one year from the death of 
the assured ” that such a condition was 
clearly contrary to the provisions of s. 
28, Contract Act, and, therefore, void. That 
case does not apply or give us any assist- 
ance in the present instance. 

The matter came’ before the Calcutta 
High Court in the case of South British Fire 
and Marine Insurance Co., 

` Shaha (2), but s. 28 of the Contract Act was 


not considered, and, so far as this point. 


- was concerned, it seems to have been dicid- 
: edon the meaning to be attached to the 

word “month”; but it was held that the 
plaintiff's suit ‘was instituted beyond the 


time specified, and, therefore, it may be 
implied that “such a condition. was not 
considered void by reason of the. provisions. 


' of 828:° As the point was not, however, 


considered, the ruling gives us no assist- 


ance. 

The point was expressly decided in the 
case of Baroda Spinning & Weaving Co., 
Ltd. v. Satyanarayan: Marine & Fire 
Insurance Co., Lid. (8). It was there held 
that there isa distinction between the ex- 
tinction of a right and the loss of a remedy, 
that what the plaintiff was forbidden to do 
was to limit, the time within which he 
was to enforce his rights, that what he had 
done was to limit the time within which he 
was to have any rights to enforce, and that 
` that condition was not void. 


(1) 11 Ind. Cas. 756; 4 Bur. L. T. 173. 
2) 2 Ind. Cas. 573; 36 C. 516; 13 C. W.N. 425. 
8 21 Ind. Oas. 694; 38 B, 344; 15 Bom. L, R, 
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Now it is clearly a matter of-the utmost 
importance to Insurance Companies that 
claims should be made speedily, that they. 
should havean opportunity of investigating 
the facts, and obtaining evidence, and that, 
if claims were to be delayed, they might 
easily find themselves in a position to be 
unable to meet a fraudulent claim. There 
can, in our opinion, be no doubt as to what 
the meaning of the condition in this policy 
is, and that “the parties distinctly contracted 
that, after the expiry of a certain period, 
plaintiff was tohave norights at all under 
the contract. Plaintiff willingly agrees 
that, in the happening of a certain event, 
he shall forfeit all his rights as from that 
date, and any suit, therefore, brought after 
that date, is brought on account of a cause 
of action which is non-existent. Condi- 
tions which clearly and distinctly limit 
the period within which a suit may be 
brought are distinctly conditions that are 
void by reason of the special provisions of 
s. 28 of the Contract Act; but there is 
undoubtedly a marked distinction between 
a condition which so limits the time within 


_ which a suit may be brought to enforce 


rights, and one which provides that there 
shall no longer be any rights to enforce. 

It is argued that such a condition is, in 
effect, only an ingenious method of defeat- 
ing the express provisions of the section, 
but it cannot be said that such a cendition 
was illegal in itself. A man may contract, 
that on the happening of a certain event, he 
shall lose all his rights. It cannot be argu- 
ed that such a condition, must be one that 
limits the period within which’ he may 
seek relief i in the ordinary. ‘Courts, and, in 
our opinion, the distinction that was drawn 
by thé learned Judges of the Bombay High 
Court, though a fine one, isa distinction 
that can be legitimately drawn, and that 
there is no ground for holding that itis a 
void condition, We are, therefore, of opin- 
ion that the suit was rightly decided. 

The decree of the Court below will be 
confirmed, and the appeal dismissed with 
costs throughout. 


Z, K. Appeal dismissed, 
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CALCUTTA HIGH: COURT. 
ÅPPEAL' FROM ORIGINAL DECKER No. 144 
oF 1922, 

May 28, 1925. 
:Present:—-Justice Sir Hugh Walmsley, KT., 
and Mr. Justice B. B. Ghose. 
BIRENDRA NATH BASU THAKUR 
AND ANOTHER——PLAINTIFES— 
APPELLANTS 

versus | 
BASANTA KUMAR BASU THAKUR 
AND OTHERS— DREFENDANTS— RESPONDENTS. 
` Contract Act (IX of 1892), s: 28—Stifling prosecu- 
tion, what' amounts to—Dispute between parties— 
Complaint, presentation of—Reference to- arbitration, 


validity of—Award, whether binding. 
The essential element in what is déscribed as 


“stifling a prosecution” is the tampering with the. 


administration of justice by a private individual. 
[p. 625, col. 2.) . , 

An award was objected to'by one of the parties 
to the reference on the ground that its consent to 
the reference was obtained under coercion inasmuch 
as at the date of the reference a complaint had been 
filed against that party in respect of a criminal 
offence and was pending in the Court of a Magistrate. 
It was found that the complaint was based on allega- 
tions which were obviously untenable und that the 
reference to arbitration was made before the accused 
were summoned in the criminal proceedings. It was 
further found that the mode adopted by the parties 
to obtain a settlement of the dispute out of which 
the criminal complaint had arisen was an eminently 
satisfactory one: 

Held, that it could not be said that the consent of 
the party objecting to the award had been’ obtained 
by pressure being brought to bear upon it’ as the 
result'of the criminal.complaint-or that the considera- 
tion for the reference was the stifling of the criminal 
prosecution and that consequently the award was 
perfectly valid. (ibid. ] : 

Appeal agairist a decree of the Subordi- 
nate Judge, Fourth Court, Dacca; dated the 
8rd January 1922. ae 

_Babus'Jogesh Chandra Roy and Jatindra 
Nath Sanyal, for the Appellants. | 

Dri. S: C. Bysack, Messrs. B. Chakravarti, 
G. C. Sen (with him Babus Bipin Chunder 
Bose and Jitesh Chandra Guha), for the 
‘Respondents. 


JUDGMENT. 

` Walmsley, J.—This appeal is prefer- 
red‘by the’ plaintiffs. They: are Birendra 
Nath and Surendra Nath, Bašu' Thakur, 
members of the:Malkhanagar Basu family. 
The principal defendants, and most of the 
pro forma defendants belong to the same 
family. 

The bone of contention is the Taltola hat 
and bazaar, an old established hat’ of con- 
siderable repute, It was held on land 
belonging to the Basu family, on the 
bank of the Dhaleswari River, Its site 
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had to be changed: from time to time’ 
owing to the action of the river, but all 
went well until the onl} available site was 
on land not in the. possession of any: mem- 
bers of the Basu family. This untoward 
event happened in the latter part of 1916. 
The site to which the hat had to be remov- 
ed wason some land belonging to a Mussal- 
man family, and held by it as chiragi 
lakhiraj. Relations were at the time strain- 
ed between the plaintiffs andthe principal 
defendants, and each side endeavoured 
to defeat the other. Various members of 
the Mussalman family executed eight 
kobalas in favour of the plaintiffs and others: 
executed nadabipatras, while the principal 
defendants secured five documents of each 
kind. All this activity took place within 
the space of afew weeks. The aggregate 
of the shares sold and relinquished exceeds 
sixteen annas. One member ofthe Mussal- 
man family, Abdul Aziz, is claimed as a 
vendor by both parties. He admitted execu- 
tion of the kobala in-favour of the plaintiffs 
on November 9, a few days later, he denied 
execution of a kobala in favour of the 
defendants. On December 9th, however, he 
appeared before the Sub-Registrar and’ 
admitted execution : a few days later he de- 


- elared that the admission was-untrue and had 


been wrung from him by improper means. 
Just before he did so, however, one Rohini, 
a servant of the plaintiffs presented a com- - 
plaint before the- Magistrate in which he 
accused thirteen persons of forging the 


‘kobala produced by the defendants. Among 


the accused were several of the principal: 
defendants—Paresh, Gopal; Krishna and 
Benoy: also Kamini,-son of Ananta Kumar 
Bose deceased. The substance of the charge 
was that Paresh; Gopal; Krishna and Benoy 
with the assistance of a stranger named 
Harendra Chandra De, had: forged the 
kobala, and that the others had acted as 
attesting witnesses. The Magistrate’ called 
for evidence before issuing: process, Mean- 
while the defendants had taken steps before 
the Registrar for registration of the docu- . 
ment executed in their favour by Aziz, 
and they afterwards instituted a suit against 
Aziz under 8. 77 of' the Registration: Act. 
It does not appear when the suit was in- 
stituted, but it- was decreed ex parte on 
March 21st, 1917. . 

The criminal charge served to bring 
matters toa head, and: in December. it was 
decided that the quarrel should, be referred 
to the arbitration of one Aswini Kumar: 


e 
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Basu, a member of the family, and a retired 
` Subordinate Judge. This gentleman did 

make an award. There isno dispute about 
the fact that he did so, or about the terms, 
The award was followed by an ekrarnama 
which was signed by some but not all of 
the principal defendants. The plaintiffs 
say that they were putin possession under 
the terms of the award and of the ekrarnama 
and that they ‘shared in the bastu puja 
which was celebrated a few weeks later at 
the beginning of the Bengali year. This, 
‘however, is denied by the defendants. They 
say that after the arbitration possession 
remained unchanged, although the crimi- 
nal proceedings were dropped, and that 
they lost no time in taking up the position, 
which they have taken up in defending the 
suit, that an arbitration made under such 
conditions is void. 

The learned Judge has held that the 
submission to arbitration was inoperative 
because the consideration of the agreement 
was contrary to public policy, that the five 
executants of the ekrarnama had not author- 
ity to bind other members of the family, 
that the valid purchases by the plaintiffs 
only amounted to 1 anna 4 gandas share 
‘of the whole and that the plaintiffs must 
bring a suit for partition to get possession 
‘of that share. . 

For the plaintiffs it is urged that they 


are entitled to the share mentioned in the ° 
‘arbitrator's award: that if they are not. 


entitled to that share as against all the 
defendants, they are, at any rate, entitled to 
that share as against those who made the 
‘reference to the arbitrator and those who 
executed the ekrarnama; that if their claim 
on the award or the ekrarnama is disallowed, 
they should have their title to a share of 6 
annas declared by virtue of purchases from 
different members of the Mussalman family; 
and that, whatever their share may be 
found to be they should be given-a decree 
. for joint possession. 

The first question. is whether the refer- 
ence to arbitration amounts to an agree- 
ment for stifling a prosecution. The Statute 
“Law of this country on that subject is 
contained in s. 23 of the Contract Act, and 
is as follows :—“The consideration - or sub- 
ject of an agreement is lawful, unless......... 
n.n the Court regards it as immoral or 
opposed to public policy. In each of these 
cases, the consideration or object of an 
agreement is said to be unlawful. Every 
agreement of which the object or considera- 
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tion is unlawful is void,” and the illustra- 
tion bearing on this’ sub-clause is this: 
“A promises B to diop a prosecution which 
he has instituted against. B for 1obbery, 
and B promises to restore the value of the 
things taken. Theagreement is void as its 
object is unlawful.” 

The essential element in what is describ- 
ed by English lawyers as ‘ stifling a pro- 
secution’ is the tampering with the ad- 
ministration of justice by a private indivi- 
dual. Itis quite true that in this case, a 
complaint of a criminal offence was laid 
by the plaintiffs’ servant against several 


_of the defendants, and that after the award 


had been made, no steps were taken to 
produce the evidence for which the Magis- 
trate had called, The defendants, however, 
were never brought before the Court as 
accused persons: on the contrary the learn- 
ed Magistrate expressed grave doubts about 
the truth of the complaint, and directed 
the complainant to establish a prima facte 
case before he issued process; and he 
dismissed the complaint under s. 203, Cr. 
P. ©, when the complainant said that his 
witnesses had been gained over. In these 
circumstances I do not think it can be 
said that a prosecution was dropped: still 
less do I think that there was any tamper- 
ing with the administration of justice by 
the complainant, or that the complainant 
usurped the functions of the Judge. 
Again, looking at the broader features of 
the case I should be very reluctant to hold 
that the institution of the complaint render- 
ed void the reference to arbitration. On 
the one side the defendants had recourse to 
the summary provisions of the Registration 
Act, and: afterwards to a suit unders, 77 
of that Act, while the plaintiffs filed a com- 
plaint about the truth which the Magis- 
trate was not satisfied. It would be carrying 


“the doctrine of public policy to an absurd 


length to hold that the presentation of 
the complaint debarred the parties from 
restoring to the sensible method of arbi- 
tration. | 

As for the argument that the complaint 
put pressure upon the defendants, and that 
in consenting to arbitration they were act- 
ing upon coercion, it is abundantly clear 
that the complaint had no such elfect. The 
defendants know that Abdul Aziz had 
expressly admitted execution of the docu- 
ment which was alleged to have been 
forged, and they had no reason to think 
that his later repudiation could wipe out 
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the effect of, that admission: they knew 
that the Magistrate had received the com- 
plaint with scepticism, and they knew that 
the actual forgery was attributed to a 
stranger, of unknown parentage without an 
address, while, the accusations against the 
others were of the vaguest description. 
Lastly one of the defendants admits that 
Ananta Babu, now dead, but at the time 
the chief, man.on defendants’ side, entered 
into the compromise with the avowed inten- 
tion cf repudiating it afterwards on this 
very ground, It is impossible to hold that 
the defendants were not acting with com- 
plete freedom of Will. 

In my opinion, therefore, the agreement to 
refer the dispute to arbitration cannot be 
treated as void. 

The, plaintiffs ask for a declaration of 
their right to a share of 3 annas 12 gandas, 


in accordance with the award and the. 


ekrarnama that followed it. It appears, 
however, . that there was no proper sub- 
mission to arbitration, such as would .bind 
all the defendants. Ananta, Benoy, Paresh 
and Krishna Kumar. pressed Aswini Babu 
to settle the dispute, and they said that 
they. represented the absent defendants. In 
spite of his legal experience the arbitrator 
accepted these assurances, but, of course, 
they ‘were not, sufficient. Apart from the 
ekrarnama, and that was executed only by 
five of the defendants, there is no evidence 
on which it can be held that the defendants 
other. than .the four mentioned agreed to 
refer the dispute . to arbitration. The 
plaintiffs, therefore, cannot succeed on the 
basis ọf the award against more than four of 
the defendants. 

The award, however, was succeeded by 
an ekrarnama, ‘executed by Ananta Kumar 
Basu, now .. dead... Joyanto Kumar Basu, 
Debendra Kumar. Basu, Sanat Kumar Basu 
andi, Surendra Kumar , ,Basu, (defendants 
Nos. 3, 5, 10 and 6). , This is a formal docu- 
ment: tha. „executants declared that they 

"were satisfied that Birendra and Surendra 
had no title to a share of 3 annas 12 gandas: 
they. promised .. for, themselves and 
their co- -sharers to execute an appropriate 
deed in regard thereto, and they also under- 
took, if they failed’ to: „persuade their co- 
sharers, . to execute,.a deed “making up 
your 3 annas 12 andas, ‘Share * * * from 
our own , shares alone.” Their shares 
amounted. to 4-annas, as Ananta had 
1 anna 5 gandas, J oy: anta had 15 gandas and 
the .other sabes 2annas between them, 
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The ekrarnama cannot bind those who 
were not parties to it, but there is no 
reason why the executants should not be 
bound by the undertaking made for them- 
selves. 

The case for the plaintiffs is that posses- 
sion to the extent of 3 annas 12 gandas 
was actually given tothem. The arbitrator 
says that Benoy, defendant No. 14 told 
him so, but, Benoy says this’ is incorrect. 
More important evidence is a letter written 
by Birendra to Ananta on Chaitra 21, 1323: 
this letter contains an assertion of posses- 
sion and a suggestion that both parties 
should let the hat to one ijaradar for the 
ensuing year. On the back is an answer 
said by the plaiutifis to bein the writing 
of Bipin and signed by Ananta, A wit- 
ness deposes that he took the letter, heard 
Ananta dictate and saw Bipin write and 
Ananta sign. Against this evidence there is 
only Joyanta’s ‘half-hearted denial, Ihave 
no doubt that the endorsement is genuine, 
and the only interpretation that can be put 
upon it is that Ananta recognised that 
possession had been giver to the plaintiffs 
to the extent of 3 annas 12 gandas, 

As the plaintiffs have expressly asked 
for their share to be fixed on the basis of 
the award or the ekrarnama, I do not think 
it necessary, after the findings are recorded, 
to deal with their alternative prayer fora 
declaration of their title on the basis of 
their transfers from various members of the 
Mussalman family. On that point [ only 
wish to say that as the case was put before 
us the claim was for a fraction over 6- 
annas and not for the 10-annas mentioned 
in the plaint. 

The remaining question is as to the form 
of relief to be granted tọ the plaintiffs. 
The learned Judge has held that he cannot 
go beyond declaring their title. Whether 
that view was right or not on the findings 
recorded by him, I need not discuss, because 
my findings are different. On the under- 
taking set out in the ekrarnama, supple- 
mented by the facts that the plaintiffs were 
actually put in possession and that they 
remained in possession for a time, I 
think it is clear that they are entitled to 
a decree directing that they be put in 
possession to the “extent of 3 annas 12 
gandas jointly with the defendants. 

The result is that the appeal is allowed. 
in a modified form. The judgment and 
decree of the lower Court are set aside :* 
the plaintiffs’ title to the extent of 3 annas 


r 


(alt. 61925); 
- {2agandas is declared -as -Against ‘the de: 
fendants; Benoy. Chandra: ‘Basu ` (No. 14), 
Paresh “Chandra Basu: (No: 16); Krishna 
Kumar “Basu -(No. 18) the .two representa- 
me zthes:'late: “Ananta Kùmär Basu 
(Nos:-2 anid ‘2ka);: Joyanta Kumar Basu: 

(Nor 43); #Dêbendra' “Kumar Basu (NG: 5);* 
ak “Kumara Basu" (No! 6), . Sanat: 
Kumar ‘‘Babtt (No.10):) Their‘suit: is dis-: 
missedras against'the ‘other ‘defendants ex 
ceptitoithe extent that the plaintiffs will get 
‘joint: possession-with them. 

The plaintiffs are also entitled to recover 
mesne profits - ‘(to ‘be aséértained’ by ‘the: 
lower Courtiheréafter)from the defendants 
named: above for the ‘period’ as ‘claimed’in 
the plaint-thattis, for thé period from the’ 
disteAugust: 4917: -up-to the date of delivery 
of possession ‘or until-the expiry of- three: 
yearsifrom: ‘this. date- whichever evént- first: : 
occurs.”: 

The'plainatiffs® ‘will be entitled: to recover’ 


their costs in both Courts! from ‘the!-de='. 
The “defend-- 


femdants:‘mentidned ‘above:” 
antb will: ‘bear their -own ‘costs: 
Odlarts, = 


in both- 


Therordss- objections” are ‘disnrisséd -but:: 


without: cogts~* 
Ghose, J.r agree” WA 
“4 +14 > Appeal ‘allowed. 
; Desréé modified: 
Z. KY Cross-objections dismissed.“ 


RANGOON’ ‘HIGH ' ‘COU RT 
© FÖLL BENG CH.` 
Cryin ReFEkeNce No. 6 OF 1925.” 
J une: 1; 1925. 
Present :—Sir Sidnéy Robinson, Kr., ‘Chief 

Justice, MI! Justice Heald ‘and 
Mr. uatice Rutledge: 

KAM. "MOHIDEEN—Apericant * 

Versus . 


BUEKSHI 'RAM—Resronpent. ” 
Rahgoon Rent Act (TI of 1920), 6. 15-—Civil “Proce: 


dure Code (Act. V of 1908), s. L15—Government of India ` 


Acty 19.15, (5.46 Geo: V, Ch. 61), s. 107—Rent Controller, 


Rangoon,, whether Court—Refusal : to certify standard , 


reint- Revisiòn, whether competent-~Inte? ‘ference’ by 
Righ Courts :: 


Held, by the majority (Robinson, C, J.. dissenting) ~- 


That.. the High. Court shas no jurisdiction ‘to interfere ` 


in revision with an order passed by the Rent Controller 
,Rangoon;” refus sing toge 
statidard-rant’ ndek 8. 
[p. 635ie0l;2:] ` 

Peri Robinson: C. ` “J. ~The: expression., 
juris letioù" ins. 107 ‘of ths. Govérament of India 


5-0f the Rangoon! Rent” “Act. 


‘Act'doss' tot necessarily imply’ thab ‘there must: be | 


some: trigh òf- ‘appeal - to the High Court agathsb‘the't’ 
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. to revisé such decision ‘in 


rant’ a ‘certificate certifying ‘the’ 


“appellate ,. 
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decision’? öf the’ - Cotirt' $ wage order “is sought’ to 
bs revised.: The expression is used merely to indicate 
the limits of the jurisdiction of the High: Court so as to 
cover the largest aréa over which its. jurisdiction ex- 
tends; [p. 631, col. 1} 

The Rent: -Coutréllery Rangoon; is a Court subordi~ 
nats to. thé: High - Court and--a refusal by him to 
exercise the jurisdiction conferred upon him: amounts 
to thé decision of “a case” within” the meaning , of 
s. 115 òf" thé GC! P.C.,and it “is opem to"the’ High". 
Court;"in -a suitable’ “tas? to consider the cotréctness 
of that: decision ‘in the'exercise-of its powers of 
revision. In any case itis open to the High Court 
‘the exercise of the 
general ‘powers’ df supéiintehdénce conferred ‘upon it 
D a of the Government of India Act. [p. 631, ‘cols. 


{Case-Law referred to.) 


Application for revision ‘of: the order ' of 
the Rent Controller, Rangoon., ' 

ORDER OF REFERENCE TOA 

FULL-BENCH.: 

Carr! ‘and'Brown, Jd.—The peti-` 
tioner 'applied* to-thé Rent Controller, 
Rangoon, for the fixing of a standard rent: 
for certain premises in “Rangoon and the’ 
Controller.‘ rejected- his application. The 
petitioner: now. asks -this Court to interfere 
with-.this. order* of: the Rent Controller “in 
revision.’ -Two'questionsarise for coñsider- 
ation, 'jirstly, whether the proceedings: of: 
the Rent‘ Controller dré-subject ‘tothe réri- 
sional’ jurisdiction’ of this. ‘Court, -and, 


Ge whether this is-a case in which 


the revisional ‘powers should he exercised. 
The ‘first question was consideredin the 
case of Mahommad Ebrahim Moola v. S. R. 
Jandass (1).- A Full Bench'‘decided in that - 
case that‘the First ‘Judge of the- Court-of 
Small Causes whén disposing of a reference 
under's. 18 of-the Act was a Court subordi- 
nate’ to the High -Court within the mean- 
ing-of'-8. 115 of the ©. P.O, Inthe course 
of ‘his judgment in “the ĉase the ‘learned ' 
ChiefiJudge ofthe Chief: Court ‘expressed. 
an opinion “that ‘the Contioller when deal- > 
ing: with applications - under the Rangoon" 
Rent’ Act was acting judicially “in the exer- ` 
cisé’ of-a civil- jurisdiction, and: must: be 
held ‘to be’ subordinate to the Chief Court. 
Buf the’ actual question’ for decision be- 
fore tlie'‘Court Was as to the powers’ of sup-: 
erintendencé over the'Judge of the ‘Small ` 
Oause Court:.- So far, ‘therefore, “as the 
matter: now “in issue: is ‘concerned, that 
judgment? is merely obiter; It was “further 
promotineed: ‘Before the constitution’ of this - 
Court; -and‘teferred to’ the" revisionary 
powers of the'Chief Court. The ‘question 


a aO toii: Cas. 135; 1Ł L. B. R. 387: (19337A. t R° 
) 9h. i 


agi aan gan an 
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so far as it relates to Calcutta under the 
Calcutta Rent Act has been discussed at 
length in the case of Allen Bros. & Co. v. 
Bando & Co. (2). The decision in that 
case, though expressed with considerable 
hesitation, was that the High Court of 
Calcutta had revisional jurisdiction, over 
the Rent Controller. ‘Under the Calcutta 
Act references by parties who are dissatis- 
fied with the rent fixed by the Controller 
have to be made to the President of the 
Tribunal appointed under s. 72 of the Cal- 
cutta Improvement. Act, In certain cases 
the orders of the President are subject to 
appeal to the High Court and it was held 
that-this provided a connecting thread of 
authority sufficient to place the Controller 
under the superintendence of the High 
Court. If that reasoning be sound then it 
would appear to apply a fortiori to Ran- 
goon where the reference under the Act 
is definitely to a Judge of a Civil Court, 
who as such Judge is undoubtedly subject 
to the Appellate Jurisdiction of this Court. 
.But can this reasoning be applied to the 
' powers of the Rangoon High Court? Under 
the provisions of s. 107 of the Government 
of India Act a High Court has the power 
of superintendence overall Courts which 
‘may be subject to its Appellate Jurisdic- 
tion. Inthe Letters Patent for the High 
Court of Calcutta it is provided that the 
Appellate Jurisdiction is “from the Civil 
Courts A... aan Ne ag aaa a ake and from all 
“other Courts esubject to its superintend- 
ence.” Clause 14 of the Letters Patent -of 
this Court confers Appellate Jurisdiction 
over all Civil Courts in Burma for which 
the Chief Court of Lower Burma or the 
Judicial Commissioner of Upper Burma 
‘had been a Court of Appeal, and over any 
other Civil Courts for which the High 
Court is declared to be a Court of Appeal. 
There is no clause corresponding to the 
clause in the Letters Patent for Calcutta 
giving this Court Appellate powers over 
all other Courts subject to its superintend- 
ence. The fact that a reference can be 
made from the orders of the Controller 
in certain circumstances to the First Judge 
of the Court of Small Causes, and that 
it. has been held that orders passed by 
that Judgeon such a reference are subject 
to the revisional jurisdiction of this Ccurt 
might be held sufficient to make the Con- 
troller subject to the superintendence of 

(2) 70 Ind. Cas, 371; 49 C. 931; 26 O. W, N. 845; (1923) 
A. L R. (0) 168, 
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this Court. But it does not seem to mê’ 
possible, when the -provision ofcl. 14 of 
the Letters Patent’ of this Court are borne 
in mind, to hold that it makes the Con- 
troller subject to the Appellate Jurisdic- 
tion of the Court. He may be subject to 
the Appellate Jurisdiction of the First 
Judge of the Court of Small Causes 
by virtue of the powers of reference to 
that Judge. But the Rangoon Rent Act 

specifically provides that the orders passed ` 
by the Judge of the Small Causes Court on 
that reference are fina]. They are clearly 
not subject to appeal to this Court, and I 
find it difficult to hold that the fact that 
this Court could interfere with the orders 
passed by the Judgeof the Small Cause Court 
in revision makes either the orders passed 
by him on the reference or the orders 
passed by the Controller in the first in- 
stance subject to the Appellate Jurisdic- 
tion of the Court. As we understand the 
judgment of Rankin, J., in the Cal- 
cutta case cited, his conclusion was based 
ratheron the finding that the Controller 
was subject to the superintendence of the 
High Court than that it was otherwise 
subject to its Appellate Jurisdiction, and 
even so the concluding part of his judg- 
ment indicates that it was with consider- 
able diffidence and largely in deference to 
previous decisicns that he found that the 
proceedings of the Controller were subject 
to the revisional jurisdiction of the High 
Court. The Controller, no doubt, has 
to exercise many functions that are exer- 
cised by Civil Courts, but that does not 
of necessity make him a Civil Court. The 
Civil Courts in Burma are constituted by 
the Burma Courts Act, and the Rent Con- 
troller is certainly not a Civil Court under 
that Act. It has not been suggested that 
there is any special Act which makes the 
Rent Controller subject to the Appellate 
Jurisdiction of this Court, nor do we 
understand it to be suggested that this 
Court can derive its powers of revision 
over the proceedings of the Controller 
otherwise than by virtue of the provisions 
of s. 107 of the Government of India Act, 
Having regard to the wording of the 
Letters Patent of this Court we find itimpos- 
sible tohold that this Court has any powers 
in revision to interfere with the actions 
of the Rent Controller. Itis true as point- 
ed out that there is at present no other 
authority with such revisional powers, 
and it may be that it ig undesirable that 
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there should be none. But that is a matter 
for the Legislature to decide. ‘In our view 
the present application in revision does 
not lie. . 

The question ‘raised is of considerable 
importance, and in view of the oninion 
expressed in Mahommid Ebrahim Moola's 
ease (1), it should, I think, be referred to a 
Full Bench. ' í 

As regards the merits ofthis application, 
if it be held that this Court' has revisional 
powers the Controller must be treated as a 
Court, and the procedure adopted by him 
must be ia accordance with judicial prin- 
ciples. He clearly had to decide whether 
the petitioner was or was not a landlord. 
within the meaning of s, 2 of the Act. But 
he appears .to have done so without giv- 
ing the petitioner a real opportuhity to 
prove his claim, and there îs not suficient 
material on the`record for the forming of 
my decision. If this Court has jurisdic- 
tion the case does, therefore, appear to be 
one in which it should exercise it. 

We would, therefore, refer the following 
question for decision by a Full Bench :—. 

“Has this Court jurisdiction to interfere 
in revision with orders passed by the Rent 
Controller, Rangoon, refusing to grant a 
certificate certifying a standard rent -under 
s. 15 of the Rangoon Rent Act?” 

Mr. Campagnac, for-the Applicant.: 

Mr. Auzam, for the Respondent. 

JUDGMENT OF THE FULL 
BENCH. i 

Robinson, C. J.—The point referre 
for the decision of the Full Bench is: 

“Has this Court jurisdiction to interfere 
in revision with orders passed by the Rent 
Controller, Rangoon, refusing to grant a 
certificate certifying the standard rent 
under s. 15 ofthe Rangoon Rent Act?” 

Asa matter of fast | have expressed my 
opinion on this question in the case of 
Mahommed Ebrahim Moolla v. S. R. Jandass 

1 . 


~ Tt is said that my decision there was mere- 
ly an obiter dictum, in that it was not neces- 


sary for the decision of the point then ` 


before the Bench which had reference to 
the subordination of the First Judge of the 
Court of Small Causes of Rangoon to the 
Chief Court. Butin that case I held that 
‘it was necessary to consider what the pro- 
visions of the Burma Rent Act with refer- 
‘ence to the powers and duties of the Con- 
troller and the First Judge of the Small 
Cause Court are, ; 
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‘of anything in the Act 


- Co. v. Bando & Co. (2). 


aapi agp 


It was, in my opinion, necessary, in order 
to decide the question there referred, to con- 
sider the whole scope and frame of the Act 
with reference to the powers given to the 
two Courts thereby created; and for that 
purpose I considered the position of the 
Controller and his powers and duties and I 
came to the conclusion that he must be held 
to be a Civil Court, and, in the absence 
to the con- 
trary, he must, therefore, be held to be a 
Court subordinate to this Court. 

It was a decision given after full con- 
sideration, and is was in agreement with 
the decisions ofthe Calcutta High Court 
referred to therein, ` | 

Since that case was decided, there was 
another decision by the Calcutta High ‘Court 
on the point in the case of Allen Bros, & 
It was there held 
that the High Court has power of revising 
an order made by the Rent Controller of 
Calcutta. Itis said—and it is so stated in 
the judgment—that the learned Judge had 
grave doubts on the point and that his 
decision was really based on a determina- 
tion to follow previous decisions of the 


-Court with which he was inclined to agree, 


but. as to the correctness of which he was 

not very certain. ; 
What the learned Judge said was: “ . 
. itis a question on which, though with 

some difficulty, I incline to the opinion 


-that the decision of the Division Bench is 


right.” And he concluded his judgment 
by saying: “ |. I have come to the 


-conclusion that the decision of the Division 


Bench has all the common sense ‘of the 
matter even ifit may be doubted whether 


“ib has all the strict logic on its side 


. and in view of the fact that appeals from 
a Rent Controller's decision may come as 
occasion arises either to the Civil Courts 
of the District or, in Calcutta, tothe Pre- 
sident, Iam in no way prepared to hold 
that anopinion which has been entertain- 
ed by some four or five Judges of this Court 
is not the better opinion.” 

The learned Judge pointed out: “In 
my opinion the Controller, in discharging 
his duty under s. 15 and the Presi- 
dent of the Tribunal in discharging his 
duties under s. 18, act as Courts of Justice. 
Whether theyare Civil Courts within the 
meaning of any particular enactment is 
another question, but they are both Civil 
Oourts in the general sense; they are 
authorized to decide judicially, and by 


630 


judicial methods only, between. persons seek- 
ing. their civil. rights, . Nilmoni Singh Deo 
v.) Taranath Mukerjee (3). Such functions 
as they perfcim under ss., 15 and 18 are 
neither administrative nor ministerial. It 
is. written , large, both over the Act and the 
‘Rules, that the procedure to. be followed is 
in. general the -procedure of a, Court ‘of 
Law.” 

With reference to-the right -of appeal 
from the orders of.the Controller he stated 
“But, however, the right in question. is- de- 


allowed :that in those sections there is a 
.certain distinction between, the Civil Courts 
there spoken of -and the Rent Courts estab- 
lished by the Act,-and that the Civil Courts 


ships. said : It;-was not disputed that-if an 
appeal. went ‘from ‘the Qollector .to..the 

(3) 9 C. 295; 12 O. L. R. 361; 9 I. A.-174; 5 Shome L. 
R. 130; 4 Sar. P. C: J. 392; 6 Ind. Jur, 547; 4 Ind. Dae, 
(x. 8.).846 (P.O) i 
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higher Court,—to the” Zillah Judge or to 
the High Court,— and the decree of the'Col- 
lector for rent was there affirmed, it would 
become the - decree of a Civil Court; which 
could not be excluded from-:the operation. 
of Act VIII of 1859. Then this consequence 
would follow, that the act of the parties 
would alter the nature of the decree; as 
long as the decree remains the decree.of the 
Collector, it is incapable of enforcement in 
any other district; but let the decree: be 
affirmed by a Court -of Appeal, and-though 
it .is between the. same: parties, for: the 
same .subject-matter,.it then: becomea'en-| 
forceable in another district.» It is.-very 
difficult to suppose that.any such result as 
that could. possibly have been-intended-by 
the Legislature.” 

Again; in the case of Balakrishna Udayar 
v. Vasudeva Aiyar (4), their Lordships:call- 
ed attention to-another extraordinary result 
and..they said: ‘And ifthe appellant’s con- 
tention be correct; then if the Oivil’ Court 
should absolutely. and whimsically; décline 
to exercise its jurisdiction and -refuse: to 
make any orders . as to the filling. up of 
vacancies, no. matter how- many; existed, 
there would not, in. a case such as: the. pre- 
sent, be’ any remedy available under ‘this 
section and no appeal would lie.” 

That is equally the case under our Act. 
If the Rent Controller refuses perversely 
or whimsically to -exercise the jurisdiction 
conferred upon -him. by. the Act:in, regard 
to fixing the standard rent, no reference 
to the Chief Judge’of the Small Cause Court 
is possible; and:if-the contention.before us 
is.correct, there is no remedy available, and 
that.is certainly a-result which could: not 
have been contemplated by-thé Legislature. 

: Their Lordships in; this:last-cited: case, 
which referred to. proceedings; under -ithe 
Religious Endowments .Act KX vof, 1863, 
held: + “It appears to:thein Lordships tobe 
clear..that in, all:-these matters rthe Civil 
Court exercises its powers as a Court of 
Law, not merely: asa, a persona videsignata 
whose determinations are, mot, tobe treated 
as judgments of a legal tribunal.” 

They expressed the opinion thatthe matter 
adjudicated upon, was a : case, Within; the 
meaning: of s. 115, of:the CO. P.-C. 

: The question then is::.Is the : Rent Qon- 
troller exercising the-jurisdiction:conferred 


_ (4) 40 Ind. Oas. 650; 40 M.793; 15. A, L, d. 645;2 P, 
L. W..101; 33 M. L. J. 69;,26 O. L. J. 143; -19* Bont. L. 
R. 715; (1917) M. W. N. 623; 6 L. W. 501r 22) OMAN, 
50; 11 Bom, L. T. 48; 44 I. A. 261 (P; C.) 
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upon him by the Actacting as a Court and 
‘a Civil Court ? an 

In my previous judgment I have given 
my reasons for holding that he would act 
judicially in the exercise of a Civil Jurisdic- 
tion, and that he must be‘held to be a Civil 
Court. If, therefore, he exercises his juris- 
' diction in regard to the fixing of the 
standard rent, and there is a reference 
from his decision to the Chief Judge of the 
Small Cause Court, who supports his 
decision, an application for revision of the 
order ‘of the Chief Judge of the | Small 
Cause Court would lie to this Court; and if 
” this-Court: were to reverse the order it 
would equally reverse the order of the Rent 
' Controller. . < 

Under those circumstances, it cannot 
possibly be said that the Rent: Controller 
was not a Court subordinate to this Court. 

It has been urged that, if the Legislature 
has made a serious omission in not provid- 
ing the’ High Court with any powers of 
interference with orders of the Rent Con- 
troller from which no reference can be had 
to the First Judge of the Small Cause Court, 
that is no justification for this Court to 
assume a jurisdiction in order to avoid this 
serious omission. That is, no doubt, per- 
' fectly correct. 

It is not for the Court to create the law. 
Its duty is merely to interpret and enforce 
it. But, if itis possible to so interpret the 
Rent Act as to avoid such an anomaly as is 
disclosed, if the-contrary view be held 
correct, it is perfectly. justifiable to do so. 


In my opinion it is no straining of langu- 


age or argument to hold that the Rent Con- 
troller is to be regarded as a Civil Court, 
‘subordinate, through the channel of the 
Chief Judge ofthe Small Cause Court, to 
“ this Court; and, if that decision be correct, 
“the Rent Controller is a Court within the 


- general superintendence which is given to` 


all High Oourts over all Courts subordinate 
to them. 

It is, however, urged that this superin- 
tendence is only over Courts subordinate to 
this Court's appellate jurisdiction. I am 
not prepared to agree that the expression 
“Appellate Jurisdiction” in s. 107 of the 
Government of India Act necessarily 
implies that there must be some right of 
appeal. The expression is used merely to 
indicate the limits of the jurisdiction of 
the Court so as to cover the largest area 
over which its jurisdiction extends. 

Tam of opinion, therefore, that the refusal 
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to exercise the jurisdiction conférred upon 
him is a case within the meaning of s. 115 
ofthe C. P. C; that it is a decision of a 
Court subordinate to this Court; that, there- 
fore, it is open to this Court, in a suitable 
case, to consider that decision in exercise 
of its powers of revision; but that, in any 
case, itis open to it to do so in exercise 
of the general powers of superintendence 
conferred on it by s. 107 of the Government 
of India Act. | : 

I would, therefore, answer the reference 
in the affirmative. 

Heald, dJ.—The question | which has 


' been referred to us for decision “is whether 


this Court has power to revise orders of 
the Controller of Rents appointed for Ran- 
goon under s. 3 of the Rangoon Rent Act, 
the particular order in respect-of which 
revision is sought being an order refusing 
to grant a certificate certifying the standard 
rent under s. 15 of the Act. The reference 
was considered necessary because in the 
Full Bench case of Mahommed Ebrahim 
Moolla v. S. R: Jandass (1), where the 
question referred was whether the First 
Judge of the Court of Small Causes, Ran- 
goon, when disposing of a ‘reference under 
s. 18 ofthe Rangoon Rent Act is a Court 
subordinate to the’ High Court within the 
meaning ofs. 115 of the C. P. C., the learned 
Chief Justice, after considéring certain 
Indian eases, said, “In my opinion, therefore 
so far as the Controller is concerned, it 
must be beld that he is acting judicially in 
the exercise of a'civil jurisdidtion and that 
he must, therefore, be held to be. a Civil 
Court, and in the absence of anything in 
the Act to the contrary, he must, therefore 
be held to be a Court subordinate to this 
Uourt.” The learned Judges who were 
dealing with the present case regarded 
that statement as obiter and doubted its 
correctness, but they wére not prepared to 
disregard it and so made the present 
reference. 

‘The learned Chief Justice in his answer 
to this referencé has maintained his former 
opinion, but with the greatest’ respect I find 


- myself unable to agree with him. 


A scrutiny of the enactments giving 
revisional powers to this Court makes it 
clear from the outset that there is nothing 


` in them which says either expressly or by 


direct implication that decisions of the 
Controller of Rents in Rangoon are subject 
to revision by this Court, 

The revisional” power of this Court over 
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the decisions of the Controller, if such power 
__ exists, must, therefore, be based rather on 
the interpretation of the enactments by 
the Courts than on the wording of the 
enactments themselves, andit is necessary 
to consider the cases in which that inter- 
pretation is expressed. 

One of the earliest of those cases seems to 
be the Privy Council case of Nilmoni Singh 
Deo v. Taranath Mukerjee (3). In that case 
the Collector of a District, by whom under 
the special provisions of the Bengal Rent 

- Act of 1859 suits for arrears of rents were 
cognizable and decrees in such suits were 
“made, transferred decrees so made by him 
to the ordinary Civil Courts of other 
Districts for execution. It was contended 
in the High Court that the Act gave no 
power to transfer decrees and that Court 
was asked to set aside the transfers in 
revision. A question of the jurisdiction of 
the High Court to revise orders ‘of the 
Collector was raised and the High Court 
said: “If the orders complained of are 
passed without jurisdiction, we think we 
have power to interfere under s. 15 of the 
Act of Parliament constituting this Court.” 
` That was all that the High Court said on 
` the question of-jurisdiction, and having 
found that the orders were passed without 
jurisdiction, the learned Judges proceeded 
to deal with them in revision, setting aside 
one and staying proceedings on another. 
An appeal was filed in the Privy Council 
and the same question as to the jurisdic- 
tion of the High Court was raised. All that 
their Lordships said on this matter was as 
follows: “A question was raised with 
respect to the jurisdiction.of the High Court 
to entertain this question in revision at all. 
Their Lordships do not think it necessary 
to say anything upon that point except 
that they entirely agree with the view taken 
by the High Court: of their own jurisdic- 
tion.” It is to be noted, however, that their 
Lordships proceeded to find that the 
Collector in taking cognizance of suits 
under the Rent Act was a Civil Court and 
that, therefore, decrees made by him in such 
suits could be transferred to and executed 
by the ordinary Civil Courts under the 
O. P. C., and on this footing they set aside 
ths orders of the High Court interfering 
with the transfers. It seems to me clear 
that their Lordships’ decision that the 
High Court had jurisdiction to deal in 
revision with the orders of the Collector 


was directly connected with their finding 
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that the Collector when taking cognizance ` 
of suits and making decrees under the 
special provisions of the Bengal Rent Act 
was a Civil Court, and that that finding was 
based on the special provisions of the 
Bengal Rent Act. 

The next case is that of Bata Kristo Pra- 
manik v. A. K. Roy (5). In that case the 
President of the Tribunal appointed under 
s. 72 of the Calcutta Improvement Act, who, 
under s.18 of the Calentta Rent Act, has 
power to revise orders made by the Con- 
troller of Rents at Oalcutta, fixing a 
standard rent, had made an order for costs, 
but had held that he had no jurisdiction to 
execute it. An application for revision of 
his order was made to a Bench of the 
Calcutta High Court and that Bench revised 
it. No question of the jurisdiction of the 
High Court to deal with the President's 
order in revision was raised, but that Bench 
did say, “the learned President held, and 
we think rightly, that he is a Court and 
that the jurisdiction exercised by him under 
s. 18 of the Rent Act is civil jurisdiction, so 
that in proceedings under that section the 
President isa Court of Civil Jurisdiction 
within the meaning of s. 141 of the 
CO. P. 0.” i 

In the case of Kali Dassi v. Kanai Lal 
De (6), a Bench of the Calcutta High Court 
was asked to revise an order of the Con- 
trollerof Rents under the Calcutta Rent 
Act and did so, its jurisdiction not being 
contested. 

In the case of H. D. Chatterjee v.. L. B: 
Tribedi (7), a Bench of the same Court was 
again asked to revise an order of the Con- 
troller dismissing an application for the 
fixing of a standard rent. The circum- 
stances of that case were that an application 
for revision of the Controller's order had 
been made under s. 18 of the Calcutta Rent 
Act tothe President of the Tribunal, and 
the President had held that because the 
order of the Controller did not fix a standard 
rent and becuse the Act provided for revi- 
sion of a decision fixing the standard rent, 
and not of a decision refusing to fix such 
rent, he had no jurisdiction to deal with the 
order of refusal. The learned Judges of 
the High Court found that the President's 
decision that he had no jurisdiction to 
revise an order of refusal was correct, and 


(5) 65 Ind. Oas. 177; 23 O. W. N. 30. 

(6) 61 Ind. Cis. 70); 26 C. W.N. 52, 

(7) 68 Ind. Gas. 274, 26 C. W. N. 78; 49 C, 528; £1992 
A. LR. (C.) 427, ; 
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the question then arose whether or not the 
High Court could itself directly revise’ the 
order of the Controller. The learned 
Judges said that because under rules 
framed under s. 23 of the Calcutta Rent 
Act the Controller hasall the powers possess- 
ed by a Civil Court for the trial of suits, 
‚and is bound to follow, as nearly as may be, 
the procedure laid down in the C. P. O., for 
the trial of regular suits, the Controller is 
a Court of Civil Jurisdiction. They went 
on to consider whether or not, on the foot- 
ing that the Controller was a Court of Civil 
Jurisdiction, the High Court had power to 
revise his orders, and on the strength of 
certain earlier-decisions of the Court ‘and 


that of the Privy Councilin the case cited - 


above they held that they had power to 
revise the orders, not under the provision 
of s, 115 of the O. P. C., but under s. 107 of 
| the Government of India Act. 

In the .case of Indian Engineering & 
Motor Co. v. Gladstone Wyllie & Co, (8), the 
High Court of Calcutta dealt in revision 

. with an order of the Controller of Rents, 
no question ofits jurisdiction being raised. 


The latest case on the subject is that of 
Allen Bros. v. Bando (2). In that case also 
the Controller had refused to fix a standard 
rent as required by s. 15 of the Act, and 


the question of the power of a Single Judge ` 


of the Calcutta High Court sitting on the 
Original Side; to revise the Controller's 
order was raised, a rule being issued under 
both s. 115 ofthe ©. P. ©. andel, 15 (?) 
of the Letters Patent. The learned Judge 
found that because the Controller is autho- 
rised to decide judicially and by judicial 
methods only between persons seeking 
their civil rights, and because the procedure 
to be followed under the Calcutta Act is 
in general the procedure of a Court of 
. Law, the Controller in discharging his duty 
underis. 15 acts as a Court of Justice 
and is a Civil Court in the general sense, 
whether or not he is a Civil Court within 
the meaning of any particular enactment. 
He held further that because the orders 
of the Controller are subject to revision 
by the President of the Tribunal, the Con- 


troller is in the position of a Court sub-: 
ordinated to another Court-in the sense. 


that one controls the other, to confirm, 
vary, nullify the orders of the other. He 
went on to say that‘by s. 107 of the Govern- 
ment of India Act power of superintend- 


8) 68 Ind. Oas. 907; 26 O. W. N. 102. 
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stand the only facts connecting him in 
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ence is given to the High Courts over all. 
Courts subject to their Appellate Jurisdic- 


. tion and that under its Letters Patent the 


Calcutta High Court has appellate jurisdic- 
tion not only over the ordinary Civil Courts 
but also over all other Courts subject to 
its superintendence. He pointed out that 
“Courts subject to the superintendence of 
the High Court” means Courts which were 
subject to the superintendence of the Courts - 
which the High Court superseded and Courts 
over which a right of superintendence 
or some other form of Appellate Jurisdic- 
tion has since been granted, and he said, 
“It remains, therefore, to consider whether 
the Calcutta Rent Controller, as a Court, 
is under the High Court in any one of 
the ways in which appellate jurisdiction 
. As matters 


any way with the Appellate Jurisdiction 
of the High Court are these: that he is, 
as Ithink, subordinated to the President, 
that awards of the Tribunal made under the 
Calcutta Improvement Act are appealable to 
this Court under Act XVIII of 1911; that 
in some cases the President may himself give 
decisions which are deemed to be decisions 
of the Tribunal: and that where the word 
‘Judge’ as distinct from ‘Court’ appears 
in the Land Acquisition Act of 1894 the Pre- 
sident is deemed to be the Judge.” As be- 
tween the Rent Controller on the one hand 
and the High Court on the other, the ques- 
tion is, is this a link or a gap? He went 
on tosay, “An actual relationship to this 
Court must be established; an existing 
thread of connecting authority must be dis- 
closed” and being of opinion that the learn- 
ed Judges in H.D. Chatterjee v. L.B. Tribedi 
(7) had decided that the President was sub- 
ject to the superintendence of the High 
Court in respect of .his duties under the 
Caleutta Rant Act, because appeals from 
his decisions under the Calcutta Improve- 
ment Act lay mostly to the High Court 
said, “I have come tothe conclusion that 
the decision of the Division Bench has 
all the common sense of the matter even 
if it may be doubted whether it has all 
the strict logic on its side.” “For these 
reasons or perhaps I should say in these 
circumstances,” the learned Judge decided 
to revise the order of the Controller, the 
grounds of his decision being apparently 
that the President was subject-to the 
superintendence of the High Court, because 
in certain cases appeals from his decisions 


634 : 
‘Jay to the High Court; and that because in 
certain circumstances the President had 
power to révise certain orders of the Con- 
troller, the Controller too must be subject 
- to the superintendence of the High Court. 
‘The result of these cases is that- where 
“the jurisdiction of the High Court has 
= been questioned it has been held that the 
‘High Court's: revisional powers must be 
“ referred to the provisions ‘of s. 1U7 of the 
Government of India Act, rather than to 
s. 115 of the Code. te 
' It is now necessary to consider the case 
of the Rangoon Controller in the light. of 
these: decisions and of the local law which 
„applies to him. 


: Under the Rangoon Rent Act it is the- 


duty of the Controller to fix standard rents, 
and for this purpose heis given power to 
summon and enforce the attendance of wit- 
nesses and to compel the production of docu- 
ments by the same means and so far as 
may be in thesame manner “as is provided 
-in the case of a Court,” by the ©. P. O. 
The Act provides that: if the decision of 


“the Controller fixing the standard rent is. 


questioned a “reference” lies to the First 
‘Judge of the Court of Small Causes, 
| Rangoon, thatin disposing of such refer- 
"ences the Judge shall follow, as nearly as 
may be, the procedure laid down in the 
“O, P. C. “for the regular trial of suits” (not 
- appeals), and that the Judge's decision 
shall be final. 
“The provisions of the Bengal Rent Act 
~ of 1859‘ were entirely different. That Act 
-was .passed “to prescribe rules for the 
trial of . suits for the recovery 
of arrears of rent and of suits arising out 
of the distraint of property for such arrears” 


and s. 23 provided that the kinds of suits | 


-mentioned therein should be cognizable 
by Collectors and, except in the way of 


‘ appeal as provided’ in the Act, should not . 
In view of these differences between the 


“two Acts it seems clear that even if the 


be cognizable in any “other Court” or by 
“any other officer, or in any other manner. 
-Section 148 said, “It shall be competent 


tothe Collector to hold a Court for hear- - 
‘ing and determining suits under this Act ; not follow that the Controller under the 


‘in any place within the limits of his dis- 


trict.” The Collector's ` procedure as laid- 


“down in the Act was clearly the procedure 
- ofta Civil Court. ‘Appeals from orders 
‘passed: by a Collector underithis Act, “not 

being judgments in suits or orders passed 
-in the course of suits and relating to the 
trial thereof or orders passed after decree 
“‘and relating tothe execution thereof" were 


MOBIDEEN V. BUKSHI RAM.. 


[91 1.0: 1995} 


made ‘appealable to the Commissioner; but 


“in “suits” an appeal fromthe “judgment” 
' of the Collector lay: to the Zillah Judge 


unless the amount or value in dispute’ èx- 
ceeded Rs, 5,090, in which case the appeal 
lay tothe Sudder Court. The’ functions 
and procedure‘of the Colléctor in: the trial 
of suits under the Bengal Rent’ Act. were 
thus entirely different from those of ‘the 
Controller under-the Rangoon Rent Act. 
The Collector ““held Court” and ‘tried | 
“suits’; he had power to deliver “judg- 
ments” and make “‘decrees”;:and an appeal 
lay from his “judgments” to the ordinary 
Civil Appellate Courts. The -Controller 
merely fixes a standard rentat such amount 
as, having régard to the’ provisions’ of ‘the 
Act and the circumstances of the case’ ‘he 


' deemsjust; he isnot’ bound to follow. any 


particular procedure and ‘there is no appeal 


from his orders to the ordinary Civil Courts. 


There is merely a “reference’.to the First 
Judge of the Court of ‘Small.Causes which 
is not a- Court of Appeal, and ‘the 
Judge deals with the reference not as ‘an 
appeal but as if it were an‘original'suit. 

_ In these circumstances it seems clear that 
it does not follow that because the Collector 
under the Bengal’ Rent Act was a “Civil 
Court” the Controller of Rents under the 


- Rangoon Rent. Act is such a Court or is. a 


Court at all. : : 
The provisions of the Calcutta Rent Act 
also are different from those of the Rangoon 
Act. The duties and powers .of the Con- 
troller are similar, but the provisions as,to 
his , procedure are different. Under the 
Calcutta. Act it is laid down that in making 
enquiries the Controller shall follow as 


` nearly as may be the procedure laid downin 


the ©., P. C. for the regular ‘trial of suits. 
There is no similar provision in the Rangoon 
Act and, asa matter of fact, the Controller 
in Rangoon does not follow that procedure. 


Controller of Rents under the Caleutta Act 
must be regarded asa Civil Court, it does 


Rangoon Act is such a Court. or ista Court 


at all. 4 
But even if the Controller.of Rents in 


‘Rangoon had to beregarded:as a Court. or 
. asa Civil Court, it would not, in my opinion, 


follow that this Court has power to revise 
his orders. ; oe 

The Calcutta High Court in the case of 
Nilmont Singh -Deo v. Terawath Mukerjeg 


911. 0."1995].. 
(3): referred: to:revisory. powers to s. 15 of 
‘the ‘Charter ‘Act, 1861, to which-s, 107 
sof the ‘Government of India Act now 
‘corresponds. That ‘section gave the High 
Court“ “superintendence” over all Courts 
v. for: ther‘time being. subject to its ap- 

| spellaté: jurisdiction, .and-power . to’ call - for 
returns, to ‘transfer’ suits and.appeals, to 
make rules’ of‘practice:.and procedure, to 

-preseribe forms, and to settle tables of fees, 
but in view’of the PrivyCouncil’s pronounce- 
‘ment ‘that:they ‘entirely agreed with the 
viewstaken by the High’Court of its’ own 
jurisdiction, iit.is notnow possible to apply 
the:rule' of ejusdem- generis to the provisions 
of .that:section or to avoid holding that" the 
‘powers:.of : superintendence given’ by 
‘its include..power to revise orders, pro- 
sided ‘of course that the Court whose orders 
` it<is intended. to revise is subject to the 
Appellate Jurisdiction of the High Court. 
Similarly in. the ease of Allen Bros. v. 
Bando. (2), the learned Judge referred the 
revisional powers which he exercised to the 
provisions of s. -107-of the Government of 
‘India Act read with cl. 16 of the Calcutta 
Letters Patent.’ Section 107, as has been 
said, refers to Courts for the time being sub- 
ject to.the Appellate Jurisdiction of the 
High Court, and cl. 16 declares that. the 
-High Court shall be a Court ‘of - Appeal 
“from the Civil Courts. .....0.cnceeeeceeeeee and 
from: ‘all other‘Courts:subject to its super- 
intendence.” ‘On the wording of ‘those two 
‘provisions of law:and on its claim tbat there 
is no:-form of judicial injustice which the 
High Court bas not. power to. correct, the 
High ‘Court -of Galcutta has founded a 

series of ‘decisions to the effect that it has 
powers of revision if there. is any existing 
thread of connecting: authority between it 
and the Court: whose decisions.it isasked to 
revise, and that such a thread exists when- 
ever it has. power in any. circumstances to 
interfere even indirectly with the orders 
ofthat Court.-'On-this footing it has re- 
vised “the ‘orders of a Collector , ander the 

Land. Acquisition Act, and it might almost 
claim ‘to revise.the orders ‘of private arbitra- 
tors on the ground that an award .of such 
arbitrators may. in ‘certain ‘cireumstances 
be filed:in ‘Gourt and become the basis of 
a ‘decree from which ‘in ‘certain circum- 
‘stances an appeal- would He. to the High 
‘Court. `` Whether those decisions’ are right 
or-wrong on the: wording of the’ Calcutta 
Letters Patent, it. isnot for us-to decide, 
but: F do.not think that they could possibly 
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be justified on the wording of the Lett 
Patent of this Court, which in the eorres 
ponding clause omit any reference to Conrt 
subject to the superintendence ofthe High 
Court and refer to this Court merely as a 
Court of Appeal and to its jurisdiction mere- 
ly as “Appellate Jurisdiction.” If the 
words.“‘subject to its Appellate Jurisdic- 
tion” in s. 107 of the Government of India 


` Act are read in conjunction with the de- 


scription of the Appellate Jurisdiction of 
this Courtin cl. 14 of the Letters Patent 
it seems to me impossible to hold that s. 
“107 confers on this Court any powers of reyi- 
sion in respect of any Courts for which this 
Court isnot’ a Court of Appeal or over 
which it does not exercise Appellate J uris- 
diction. Iam unable to find that the Con- 
troller of Rents in Rangoon is a Court or a 
Civil Court or that this Court is a Court of 
Appeal from him as a Court, or has Appel- 
late Jurisdiction over him or that he is a 
Court subject tothe Appellate Jurisdiction 
of this Court within the meaning of s. 107 
of the Government of India Act, or subordi- 
nate to this Court within the meaning of 
8. 115 of the Code, so as to make his deci- 
sions subject to revision by this Court and 
I would accordingly give a negative answer 
to the reference. Such an answer ma, 
amount to refusing aremedy for what M 
possibly a wrong, but it is onlya ref usal of 
a particular remedy, and if, as seems pos- 
‘sible, thereis a defect or omission in the 
wording of the Act, the primary duty of Cor- 
recting the mistake lies on the Legislature 
and noton the High Court. Hard cases 
make bad law, and, in my opinion, it would 
certainly be bad law if we held that the 
orders of the Controller of Rents are direct] 
ujer ei revision by this Court. á 
would accordingly answe > 

as follows :— a PATEE 

This Conrt has no jurisdiction to inter- 
fere directly in revision with orders passed 
by the Rent Controller, Rangoon, refusin 
to. grant a certificate certifying the standard 
rent.under s. 15.of the.Rangoon Rent Act 

‘Rutledge,iJ,—In order to answer the 
question referred it is necessary to decide 
(a) whether the Rent Controller under the 
Rangoon :Rent Act, 1920, is a Court at all 
and (b), ifso, whether he isa Civil Court 
whose . orders this Court has a. power to 
revise. 

‘Before considering these questions how- 
ever, it is necessary to decide wether this 
Full Bench of three Judges is precluded 


ec 
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from going into the question by reason of 
the decision in Mahommed Ibrahim Moolla 
v. 5, R. Jandass (1). In that case the 
present Chief Justice held that it was 


„necessary to consider whether the Con- 


troller was a Civil Court, . He held that he 
was and that he was “a Court subordi- 
nate to this Court.” Though the question 
of reference was only whether revision 
lay to the Chief Court froma decision of 
the First Judge of the Small Cause Court 
when disposing ofareference under the 
Rangoon Rent Act, as the Chief Justice 
held that the: further consideration was 
necessary to his decision, I do not consider 
that so faras his judgment is concerned 
his views on the point can be called obiter 
dicta. Macgregor, J., simply concurred. 
This, in my opinion, merely meanticoncur- 
rence in the affirmative answer to the matter 
referred. Pratt, J., limited his decision ex- 
pressly to the matter referred. In these cir- 
cumstances it cannot be held that this Bench 
is precluded from going into the question 
by reason of the aforesaid decision. 

To decide whether the Controller is a 
Court we must consider the powers and 
duties conferred or imposed on him by the 
Act, and the procedure which, any rules 


made under it may have prescribed for him - 
“to allow. He is defined ins. 2 (b) as “the 


Controller of Rents appointed under this 
Act.” By s. 3 the Local Government may by 
notification. appoint a Controller and one or 
more Assistant Controllers and may invest 
an Assistant Controller with all or any of 
the powers of the Vontroller. Section 5 
gives a landlord under certain circum- 
stances the right to apply tothe Controller 
to alter the standard rent. Section 10 per- 
mits a tenant who is precluded from paying 


‘his rent to the landlord for any reason, to , 


deposit the rent as it falls due with the 
Controller. Section 12 forbids any plaint 
being received for the recovery of rent 
unless accompanied by the Controller's 
certificate of the standard rent, and by 
s. 14 (2) in summary proceedings for re- 


‘covery of excess rent, a Magistrate shall 


presume until the contrary is proved that 
the standard rent is as certified in the 
certificate. By s. 15 (1) on application by a 
landlord or tenant the Controller shall grant 
a certificate certifying thejstandard rent of 
any premises leased or rented by such 
landlord or tenant, and by s. 15 (2) in four 
specified cases he may fix the standard rent 
at such amount as having regard to the 
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provisions of the Act and the circumstances 
of the.case he deems just. By s. 15 (3) the 
Controller before exercising any of his 
powers shall give notice of his intention 
to the landlord and tenant if any and shall 
duly consider any application received by 
him from any person interested within such 
period as may be prescribed in. the notice. 
By s. 15 (4) all orders of the. Collector are 
to be in writing and a copy to be affixed 
On or near to “the premises and another 
copy given tothe landlord, and by s. 15 
(5) any person affected. is entitled to a copy 
duly certified by the Controller to be correct. 
By s. 16 the Controller is given power to 
enter any premises or land between 9. A. M. 

and 6 p.m. Section 17 (1) gives the Con- 
troller power to require by written order any 
person (a) to furnish him with particulars 
as to the rent at whichand the manner - 
in which any premises were let in 1913 or 
subsequently and (b) to produce for his 
inspection such accounts, rent receipts, 

books or other documents relevant to the 
enquiry as may be specified in the order. 


. I shall later refer to the provisions ots. 17 


Section 18 gives a reference to the 


(2). 


-First Judge of the Small Cause Court in 


case the Controller’s decision is questioned. 
Section 21 forbids a prosecution under the 
Act without the previous sanction of the 
Controller. By s. 22 the Local Govern- 
ment may make rules to. “ (a) regulate the 
procedure to be followed in enquiries by 
the Controller under this Act; (b) direct 
that such enquiries shall be conducted so 
far as desirable in private.” I have set out 
the several powers conferred and it seems 


' clear that with the exception of s. 17 (2) 


and any procedure which the Local Gov- 
ernment may have presciibed under s. 22 
the powers conferred are such as might be 
conferred on any Executive or Administra- 
tive Public Authority suchas a Customs, 
Income-Tax, Revenue or Municipal Officer. 

Section 17 2) gives the Controller power 
to summon, and enforce the attendance of 
witnesses and compel the production of 
documents by the same means and so far 
as may be in the same manner as ig pro- 
vided in the case of a Court by the C. P.C., 

1908. But once the witnesses appear or 
the documents are produced, “ the manner 
as is provided inthe case of a Court “has 
no further application to the enquiry so far 
as the Act itself is concerned. Contrast 


this freedom from judicial trammels with 


the provision in s. 23 that ing disposing of 
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references from the decision. of the Con- 
troller the Judge shall follow as nearly as 
may be the procedure laid down in the O. 
P. C., for the regular trial of ‘suits. The 
only rules which I have been able to dis- 
cover which the Local Government has 
made under s. 22 prescribing the procedure 
of the Controller are those published in 
Financial Department Notification No. 35, 
dated the 27th May 1920 (Burma Gazette, 
Part 1, 5th June 1920, page 473). The only 
one K the four rules that I need refer to 
isr. 3, 
. award and apportion the costs of any pro- 
ceedings before him among the parties 
thereto in such manner as he may deem 
just. Such costs may include (a) Court- 
fees, (b) Process-fees, (e) Witness expenses, 
(d) Advocate’s fees not exceeding half the 
amount of the standard rent per mensem 
of the premises referred to in the case.” 
If the Controller is not a Court but an 
, Executive Public Officer under the Act, I 
think it will be conceded that he. is not 
transformed into a Court by calling the fee 
to be paid on an application to him a 
“Court-fee” instead of.a new coined expres- 
sion like “rent application fee.’ While 
the careful omission of prescribing any 
other judicial procedure for the Controller’s 
enquiries is only reconcilable with the 


executive as against the judicial character - 


of his office. If we contrast the provisions 
of the Bengal Rent Act, 1859, with the 
provisions set out above as has been done 
already by my brother Heald, it will be 
seen that the Collector's procedure as laid 
down in the 1859 Act was clearly the pro- 
cedure ofa Civil Court. Consequently the 
decision of their Lordships of the Privy 
Council in Nilmoni Singh Deo v. Taranaih 
Mukerjee (3) has no application to the 
present case, `’ 

With regard to the decisions of the High 
Court in respect of the Calcutta Rent Act it 
must be borne in mind that the Local Gov- 
ernment of Bengal made a series of rules 
under s. 23 of the Act, which inter alia 
émpowered it to make rules “regulating 
the procedure to be followed in enquiries 
by the Controller.” By r.4 it is laid down, 
“In making enquiries under the Act the 
- Controller shall follow as nearly as may be 

the procedure laid down in the C. P. C, 
- 1908, for the regular trial of suits.” By 
r. 24 itis prescribed, “ Inall proceedings 
before them under the Act the Controller 
and the President of the Tribunal shàl} 
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have all the powers possessed by a Civil 
Court for the trial of suits,” As we have 
seen. there is no rule in any way analogous 
to either of these rules applying to the 
Controller: in Rangoon. And instead of 
being endowed with all the powers of a 
Civil Court he is endowed under s. 17 (2) 
with one power and that asubsidiary one. 
This difference is so vilal that those two 
rules may form a sufficient basis for the 
decisions of the Calcutta High Court, But- 
the absence of these tworules here renders 
the Calcutta decisions wholly inapplicable 
to Rangoon. | 


I am, therefore, of opinion that the Con- 
troller is not a Court but an Executive and 
Administrative Officer appointed by the 
Local Government under the provisions of 
the Rangoon Rent Act. That being so I must 
answer the question referred in the nega- 
tive. For the purposes of this judgment the 
second question whether if he is a Court 
is he a Civil Court whose orders this Court 
can revise does notarise. If, however, there 
had been indicia of judicial character in 
the functions. of the Controller which I 
have held are lacking, I would still hesitate 
to hold that this Court had revisional 
powers over his orders. To give such 
powers there must, in my opinion, be given 
directly or indirectly the right of appeal to 
superintendence. It isa growing practice 
of the Legislature to set up public authori- 
ties with executive and judicial or quasi- 
judicial functions. This Court has not 
been given that wide and powerfal control 
which the King’s Bench Division possesses 
over public authorities by way of manda- 
mus and certiorari. If by a wide inter- 
pretation of its revisional powers, the 
proceedings of all these bodies become 
subject to this Court’s revision, I fear that 
the proper discharge of the duties of the 
Court as expressly laid upon it would 
suffer. I am not seriously impressed by 
the argument that a subject may suffer a 
wrong without redress if the public au- 
thority fails todo its duty. The subject 
has always open to him the remedy of 
moving the authorities executive superior 
who has the power in this case of admonish- 
ing him or if need be removing him. 


The only difference I have in answering 
this reference arises from my coming toa 
different conclusion to that of the Chief 
Justice whose opinion at all times carries 
great weight, 
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But for these reasons above given, my 
answer to the question referred is in the 
negative. 


Zz. XK. Answered in negative. 


MADRAS HIGH COURT. 
Sroonp CIvIL APPEAL No. 1167 or 1922. 
April 2, 1925, 

Present:—Mr. Justice Phillips.. 
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VAYYAPRATH KUNNATH MAHAMAD 
AND OTHEKS—DEFENDANTS—RBESPONDENTS. 
Malabar Law—Tarwad—Karnavan, powers of— 
Suit by junior member in respect of tarwad. property, 

maintainability of. 
A karnavan is the controlling authority of a Mala- 


bar ¢arwad and dil the powers of management are. 


vested-in him. Unless the karnavan himself is dis- 


abled from suing to recover possession of or obtain. 
other reliefs regarding the tarwad property a junior . 


member is not entitled to sue on behalf of the tarwad 
for a relief claimable by the tarwad in respect.of 
the tarwad property. [p. 638, col. 2.] 


Cheria Pangi Achan v. Unnalachan, 38 Ind. Cas. . 


513; 32 M. L. J. 323; (1917) M. W. N. 185; 5L. W. 

. 392; 21 M. L. T. 329, Raja of Arakal S Churia 
Kanhi Kannan, 31 Ind. Cas. 482; 29 M. L. J. 632 and 
Ottaprakal Thazath Soopi v. Charichai Pallikal Mar- 
riyamma,. 55 Ind:,Cas. 760; 43 M. 393; 38 M. L. J. 
207; 11 L. W. 200; (1920) M. W.N.. 279; 27 M. L. T. 
169, relied on. 

Second appeal against a decree of the 
Court ofthe Subordinate Judge, Tellicher- 
ry, in A. 5, No. 216 of 1921 (A. 8. No, 602 of 
1920, District Court, North Malabar), prefer- 
red against that of the Court of the Dis- 
trict Munsif, Tellicherry,in O. S. No. 692 
of 1918. 

My. K. P. M. Menon, for the Appellant. 


Mr. P. Govinda Menon, for the Respond-, 


ents, 

JUDGMENT.—The main question for 
determination in this appeal is, whethera 
junior member of a Malabar tarwad can 
sue on behalf of the tarwad, even when 
there is a. karnavan in existence, who can 
bring the suit. The powers of a karnavan 
have been considered on many occasions and 
it has always been held that heis the con- 
trolling authority of the tarwad and that 
all the powers of management are vested 
in him. In fact over sixty years ago it was 
held’ by: Mr. Holloway, with regard. to a 
karnavan:.- “A Malabar . family ‘speaks 
throughits head, the karnavan and, in Courts 
of Justice except, an antagonism to, thathead, 
can speak in no other way”. 


“That principle: 


VAYYAPRATH KUNNaTA BAGKI v. Va¥YAPRATH [ 'oNNATE MAHAMAD. [91 1,.0, 1925}: 


has been! ipheld in Vasudevan v.: Sankaran 
(1) and what is practically the.same princi- 
ple has. been laid down later-in: Ottaprakal 
Thazath Soopt. v. Charichau:. Pallikal 


Marriyamma (2), adopting a decision in. 


S.-A. No. 959-.0f 1917 (Katherkutte: Haji. 


v. Kundan Menon] in which it washeld that 


“only .unden.. very. special .circumstances | 


could the -Anandravan:.of the tarwad:main- 


tain a suit. for redemption ..0f. a ikanom : 


granted by their karnavan, asssuch:a suit 


would amount to an actof interference in . 


the karnavan’s management. of tarwad 
affairs’. In Cheria Pangi:Achan v. Unnala- 
chan (8), it was held-by Sadasivalyer, J., 


that ‘‘unless.the karnavan himself is dis- ° 


abled from.:suing -to recover passession.of: 
or obtain :other relief- regarding: ‘the tar- 
wad. property, an-Anandravanncannot:: be 


allowed:to sue on behalf..of the tatwad.:for. 


the -relief-claimable:by:,the r tarwad in res- 
pect of.the tarwad property”, Wefind: the 
same principlein.Rajahof Arakal v. Churia 
Kunhi Kannan (4). 
ciple the lower Courts have .held:thatuthe 
appellant has no right:.of suit ands accord- 
ingly dismissed it., There.is-one authority 
which would -appear .to support: the:appel- 


lant.and-that is Anantan .v. Sankaran: (5). 


It is a very. brief judgment.and -does. not 
discussithe principle atals’ 
portion of the judgment runs, as follows.:-— 
“The karnavan.is included. asa defendant 
in the. suit, and, as -he:‘ has failed-:to .sue 


till the: period of 12 years has -almost expir-- 
ed, we are.of opinion that the: suit: by.:the :. 


Acting:,.on “this prin- . 


The. material - 


junior members cannot-be'validly objected - 


to”. If this be taken as .a broad. proposi- 


tion of law that in all circumstances~the . 


junior member:will-be entitled to suewhen 
the karnavan has failed to do: so; it seems 
to be opposed to all the prior and subsequ: 


ent decisions which deny such a right of . 


suit to Anandravan unless there. are special 
circumstances which . justify. his bringing 
such a suit.. 
this case we find that the two members.of the 
tarwad whose actions were- 
were defendants and all the.other members 

of the tarwad were plaintiffs. - 


come within the principle mentioned:above 


(1) 20 M. 129; 7 M. L. J. 102;'7 Ind: Dec. (N. s.) 90. 

(2) 55 Ind. Cas. 760; 43 M. 393;:38 M. L: J. 207; i 
L. W. 200; (1920, M. W. N 279; 27 M. L. T. 169. . 

(3) 38 Ind. Cas. 513; 32 M. L. J. 323; 1917) M. W. 
N. 185; 5 L. W. 392; 21 M. È. T. “829, 

(4) 31 Ind. Cas. 482; 29 M. L. J. 632; - 

(5) 14 M. 101; 5 Ind. Dee, (x. 8.) 72, 


But if we look to the facts of: 
impeached . 


Applying. 
the facts to the.judgment,. the case. does : 


(Diz. 0. 1925) 


that-an Anandravan may be permitted to. 


sue when the karnavan has disabled himself 
from bringing such a suit. In this case 
thekarnavan had through ‘his agent, another 


member of the:tarwad,.made an alienation - 


which was sought to be. set. aside.. It 


would have been difficult for him to have - 


. brought, the suit.to set aside his own 
transaction, and in that.view this case.is 
perfectly consistent- with the other cases 
that I have mentioned above andI think 
that the. decision. must..be read in the 
light of. these facts:. There appears to be 
no’ other authority, opposed to the cases.I 
have cited: 


On the facts of the present case the appel $: 


lant has nothing particularinhis favour. The 
karnavan who made the alienation is dead. 
He was succeeded by another and he is 
“also; dead, and veryrecently the first defend- 
ant has. become the karnavan. In the 
plaint»it is not alleged that the plaintiff 
consulted .the first. deféndant or that the 
first defendant was neglecting the interests 
of the tarwad. In fact no. ‘allegation - of 
misconduct is made against-him. Itis-only 
here in second.appeal:that itis said for 
the first time- that: the first. defendant was 
acting. in.collusion with the alienee. The 
suit.was brought by the plaintiff nine months 
before the claim. would. have become barred 


and inasmuch as the first defendant had 


only..recently.assumed office, thereis noth- 
ing to show that the plaintiff believed that 
he.would hot take.action. if: approached in 
the matter. ..I think it would be undesirable 
to,extend, the. wright of an -Anandravan to 
bring a-suit on behalf of the. tarwad, for it 
would. lead- to multiplicity. of litigation 
and, there, would be: no ‘finality: whatever. 
The,cases cited.have laid down the restric- 
tions, which should be imposed: on such 
suitsiand. I, entirely. agree. In: that view 
the. plaintiff: has.not disclosed.’ any cause 
of action, that:is to. say; he is not-entitled to 
bring. such a suit and the.decree of the 
lower Court.is right.) ... 


Itis unnecessary to. consider. the other 


point-on which the -plaintifs suit. has been 
dismissed, namely, that-of limitation. 
second, appeal must be dismissed. with costs. 

Von Ve ue! ' Appeal dismissed. > 
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- was, ‘therefore, a “land suit,” 
. was put before a Judge. 


The. 
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RANGOON HIGH-COURT. 
SPECIAL SECOND CIVIL APPEAL’ No, 565 
oF 1924. 

May 11, 1925. 
Present :—Mr. Justice Heald and 
Mr. Justice Rutledge. 
MA PAN—APPELLANT 
versus 
MAUNG NEU— RESPONDENT. 

Burma Courts Act (XI of 1922), ss. 2, 11-—Civil 
Procedure Code (Act V of 1908), s. 102—-Rent-suit, 
whether land suit—Value not exceeding Rs. 500— 
Appeal, second, whether lies. 

A suit for the recovery of rent is ordinarily a suit 
on a contract for an ascertained sum, and no questiou 
of title to the property in respect of "which the rent is 
claimed necessarily arises in such a suit. The right to 
receive rent is not in any strict sense a right or interest 
in immoveable property, and.a suit for rent cannot, 
therefore, be regarded as asuit relating to immove- 
able property. |p. 642, col. 1.] 
` -A suit for the recovery of’ rent of land isnot a. 
“land suit’*within the meaning of s. 2 of the Burma 
Courts Act, and if the value of such asuit does not 
-exceed Rs. 500 no second appeal is competent under 
s. 11 of the Act. [ibid.] 

Appeal against a decree of the District 
Court, Tharawaddy, in Civil Appeal No, 101 
of 1924. . 

Mr. Bomanji, for the Appeliank: 


< JUDGMENT. 
Heald, d.—Appellant sued respondent, 


. whom she alleged to be her tenant, to recover 


20V baskets of paddy or its value Rs, 400 as 
rent of certain paddy lands. 

Respondent denied that he was appellant's 
tenant. He said that his brother-in-law, 
Maung Kala, was her tenant, and that he 
had merely. introduced Maung Kala to 
her.. i 

The Trial Court found that respondent 


. was the: tenant, but the Appellate Court 


found that.it was Maung Kala who was the 
tenant. ` 

Appellant attempted to file a second 
appeal, but the Registry of this Court noted 


.that no appeal lay as the suit, was an 
.“unelassed suit,” 


not exceeding Rs. 500 in 
value. 

Appellant’s learned Advocate contended 
that a second appeal lay because the suit 
was one for rent of agricultural land, and 


so the matter . 


The learned Judge, before ‘whom the 
matter came, said that in his view a suit 


„for rent is not a land suit, but he fixed’ 
"a date for hearing. appellant's Advocate. 


After that hearing he recorded that the 
Advocate had cited rulings to the effect’ 
that a suit for rent of land is a “land suit," 
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but that he disagreed with those rulings. 
He said that the question was an important 


one, as it affects à very numerous class of. 


suits, and he directed that the appeal be 
heard before a PeR 


We have accordingly now heard the appeal. 


as a Bench. SE 

U nfortunately there was no appearance 
for the respondents, and the only rulings 
which appellant's Advocate cited before us 
were those which he cited before the Single 
Judge, namely, the cases of Shibu Haldar v. 
Gupi Sundari Dasya (1), Ma Dun v. Ma Pa U 
(2)and Kaung Hla Pru v. San Paw (3). A 
reference to the first of these cases shows 
that the decision was irrelevant for the 
purposes of this case because it ‘proceeded 
on special provisions of the Bengal Tenancy 
Act. The second. was also levar 
because it was a suit for a declaration in 
respect of standing crops, and not for rent. 
The third was a decision of a Single Judge 
of the late Chief Court, who noted that no 


authority on the point in issue was cited on 


either side and who, after referring to the 
second case mentioned above, said without 
giving any reasons for his opinion that he 
thought that a right to rent of land was a 
right.or interest in immoveable property, 
and that, therefore, a second appeal lay. 
“That decision, for what it is worth, is 
in appellant's favour.. 

The law regulating such second appeal so 
far as this Court is concerned is con- 
tained ins. 102 of the U.P..C., which says 
that “no second appeal shall lie in any suit 
of the nature cognisable by Courts of Small 
Causes, when the amount or value of the 
subject-matter of the original suit’ does not 
exceed five hundred‘rupees,” and in s. dil 
of the Burma Courts Act, which says: : In 
addition to.the second appeals permissible 
under s. 1! 0 of the C. P. C., 1908, a second 
appeal shall lie to the High Court from an 
appellate . decree of a Court subordinate 
thereto on any ground which would bea 
good ground of appeal if the decree had 
‘been passed in an original suit, whenever 
the decree of the Appellate Court varies or 
reverses otherwise than as to cosis the decree 
of the Court below ; provided that no such 
second appeal shall lie :— 

(a) in the case of a small cause, unless the 


©- (1) 246. 449; 20. W.N. 169; 12 Ind. Dec. (x. s.) 
967 b 


(y 2 L. BIR. 124, 
(3), 3 L. B..R.90.. 
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value of thé causa éxGéeéds five hundred 
rupees, or 

(6) in the case of an unclassed suit, unless 
the value of the suit exceeds five hundred 
rupees or the suit is of the nature described 
a 13, sub-s. (1), of the Burma Laws Act, 
1898.” . 

The Burma Courts Act divides suits into 
three classes which were presumably intend- 
ed to be mutually exclusive, namely, “land 
suits,” “small causes" and “unclassed suits,” a 
“land suit” beingdefined as a suit relating to 
immoveahle propery or to any right or inter- 
est in immoveable property; a “small cause” 
as “a suit of the nature cognisable. by a Court 
of Small Causes under the Provincial Small 
Cause Courts Act, 1887": and an “unclassed - 
suit” as “a suit which is neither a land suit 
nor a small cause.” 

It seems clearthat if the present suit is 
a “small cause” that is a suit of the nature 
cognisable by Courtsof Small Causes, then 
itis not a “land suit,” and, if so, since its 
value does not exceed Rs. 500, there would 
be no second appeal. . 

The question which arises under s, 11 of 
the Burma Courts Act is thus similar to 
that which arises under s. 102 of the Code, 
namely, whether or not the particular 
suit before the Court is of the nature 
cognisable by Courts of Small Causes, 
since, if itis, there will be second appeal 


` under either the Code or the Act, unless 


the value exceeds Rs. 500. š 
That specitic question was considered by 
a Full Bench of the High Court of Madras 
in the case of Soundaram Ayyar v. Sennia 
Naicken (4), and four out of the five 
Judges were of opinion that a suit for the 
recovery of rent of landsis a suit of the 
nature cognisable by Courts of Small 
Causes, and decided that’in respect of such 
suits no second appeal lies unless the 
value exceeds Rs. 5L0. It was assumed for 
the purposes of the reference to the 
Full Bench that the notification required 
by cl. 8 of the Second Schedule of the 
Provincial Small Cause Courts Act had 
been issued for all subordinate Courts in 
the Madras Presidency and the reference 
was decided mainly on a consideration of 
the wording of that clause, and of s. 15 of 
the Act. Section, 15 says: “(1) A Court of 
Small Causes shall not take cognisance of 
the suits specified in the Second Schedule 
as suits excepted from the cognisance of a 
(4) 23M. 547; 10M. Lid. 329; 8 Ind. Dec. (N. 6.) 


[Hii 6. 1995) 
Uourb of Small Causes. (2) Subject to the 
“exceptions specified in that Schedule and 
to the provisionsof any’ enactment for the 
‘time being in force, all suits ofa civil 
nature of which the value does not exceed 
five hundred rupees, shall be cognisable 
by a Court of Small Causes.™. Clause 8 
of the Second Schedule includes among 

“suits excepted from those cognisableé by 
‘Court of Small Causes” a suit for the 
recovery of rent, other than house-rent, 
unless the Judge of the Court of Small 
Causes has been sxpressly invested by the 
Local Government with authority to exer- 
cise jurisdiction with respect thereto. 

‘It seems clear that there is nothing in 
the nature of arent suit as such which 
prevents it from being cognisable by Courts 
of Small Causes since suits for house rent 
are always so cognisable if within the 


pecuniary limits of the Court’s jurisdic- . 


tion. Suits for rent of lands are also cog- 
nisable by Courts of Small Causes subject 
to the condition that the Judge of the 
Court has been specially empowered. It 
can hardly be contended that the action 
of Local Government in empowering a 
particular Judge ofa Small Cause Court 
to exercise jurisdiction in respect of suits 
for rent of land alters the “nature” of such 
suits, and, unlessit does, it would seem to 
follow that such suits are always “suits 
of the nature cognisable by Courts of Small 
“Canses.” That, at any rate, was the view 
of the Madras High Court, and one of the 
Jeårned Juiges added a further considera- 
tion, namely, that “it would be strange if 
the Legislature, when enacting the ©. P. 
C., regarded rent-euits as being of such a 
character as to be suitable for second 
apals, and yet whea enacting the Small 
Cause Courts Act regarded them as suits 
which might by notification of the Local 
Government be made triabie by a Court 
of Small Causes in which case not even 
a first ap) peal in regard to them would be 
allowed.” 

A. Bench of two Judges of the Calcutta 
High Court has, however, taken a, different 
view. In the case of Sahodora Mudiali v. 
Sarbosobha Dasi (5), which wasa suit for 
rent of lands, it was objected. that no 
` second appeal lay because such suits are 
of the nature cognisable by Courts of Small 
Causes, and the Madras Full Bench case 
wascited, Oneof the learned Judges said, 


< (5) 27 Ind. Cas, 258; 42 ©, 638; 200. L. J. 494; 19 
g W. N. 1090, 
o 414 
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“Article 8 of the Second Schedule of the 


Provincial Smal! Cause Courts Act express- 


‘ly exempts suits for rent other than house- 


rent from the cognisance of Small Cause 
Courts unless the Judge of the Court of 
Small Causes has been expressly invested 
by the Local Government with authority 
to exercise jurisdiction with respect thereto. 
But the majority of the Judges constituting 
the above Full Bench of the Madras High 
Court, were of opinion that a suit for rent is 
of thenature of asuit cognisable by the Small 
Cause Court. It appears that by a notifica- 
tion the Madras Government has vested all 
subordinate Judges and District Munsifs 


' within the Presidency, with jurisdiction totry 


on their Small Cause Court side all suitsfor 
rent falling within the pecuniary limits of 
their special jurisdiction. No such notifica- 
tion has been issued by the Liocal Government 
in this Presidency and so far as this Court 
is coneerned second appeals in suits for 
rent (other than house-rent) although the 
value thereof does not exceed Rs, 500, have 
always ‘been -entertained. I accordingly 
overrule the preliminary objection.” The 


_other learned Judge said, “All civil suits, 


the value of which dues not exceed Rs. 500, 
are cognisable by Courts of Small Causes, 
subject to the exceptions contained in the 
Second Schedule of the Provincial Small 
Cause Courts Act, and to the provisions of 
any special Act. Suits for rent, other 
than house-rent, are included in the Second 
Schedule of the Provincial Small Cause 
Courts Act. But the Local Government 
has authority to vest Judges of Small 
Cause Courts with powers to try rent-suits, 
No notification has been made vesting 
Small Cause Court Judges in Bengal in 
general, or the Judge of the first instance 
in this particular case, with such powers. 
Iam, therefore, of opinion that this appeal 
is not incompetent.” 

It appears, therefore, that the learned 
Judges in Calcutta regarded cl. 8 of the 
Second Schedule as excepting suits for 
rent (other than house-rent) from the cogni- 
sance of Courts of Small Causes with an 
exception to that exception in’ the case of 
Small Cause Courts where the Judges had 
been specially empowered to exercise 


“ jurisdiction in respect of such suits, while 


the Full Bench of Madras, ` “looking at 
the “nature” of the suit, regarded: el. 8 
rather as a restriction on the cognisance 
of such suits by particular Small Cause 
Qourts than as a declaration that suite were 
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-not of the’ nature cognisable by’ Courts of 
Small Causes. ee 
1 think it possible that the learned 
.Judges in the Madras case over-emphasised 
“ the meaning of the-word “nature.” It is 
true that that was the particular word used 
by the Legislature, but it is possible that 
if meant no more than “kind,” and, if the 
word “kind” be substituted for it, their 
` arguments will carry somewhat less weight. 
On the other hand the learned Judges in 
the Calcutta case seem to have given ‘scant 
consideration to the matter, and. to have 
‘been influenced, perhaps unduly, by the 
feeling, natural enough in matters of proce- 


dure in an old established Court like’ 


Calcutta, that whatever is is right. 
On the wording of the enactments it 
may be difficult to come toa definite con- 


“ clusion, but, on general principles, I am. 
in favour of the view taken in Madras, and - 


so clearly was the learned Judge ofthis 
Court who.referred the matter to this Bench, 
A rent-suit is ordinarily a suit on contract 
for an ascertained sum, and no question of 
title to the property necessarily arises. 


Rent is not in any strict sense a right or. 


interest in immoveable property, and I 
doubt whether a suit for rent ought to be 
regarded asa suit relating to immoveable 
property. Ifsuch a suit is a “small cause” 
‘within the meaning ofs, 2 of the Burma 
Courts Act, and, if the classes of suits de- 
fined in that section were intended to be 
‘mutually exclusive, then it seems clear 
that rent-suits were not intended to be 
‘regarded as “land suit.” Suits for rent of 
lands are certainly triable by Small Cause 


Courts in which the Judge is specially . 


empowered, and, if they are so tried, there 
is no provision for any appeal. It is true 
_.that the only Court in Burma in which 
` the Judge was so empowered was the Small 
Cause Court, Rangoon, but it seems un- 
likely, as thé learned Judge said in the 
Madras casé, that it was the intention of 
the Legislature that there should be no 
appeal in such a case if it was tried ina 
Court of Small Causes, and two appeals 
ifit was tried in the ordinary Court in 
which the Judge did not need to be 
„specially empowered, ` 
T would, therefore, hold that a suit for 
.rent'of land is not a “land suit” within the 
-meaning of s. 2 ofthe Burma Courts Act, 
‘and that, therefore, if the value does not 
-exceed Rs. 500, ‘no second appeal lies under 
mlh othaki o a 
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I would accordingly dismiss the appeal 
in this case, because the value does not ex- 
ceed Rs. 500. 

Appellant’s learned Advocate asks us to 
treat his memorandum of appeal as an 
application for revision: if we hold that no 
appeal lies, but in my opinion the grounds 
which are alleged in the memorandum of 
appeal’ are not such as would be good 
grounds for revision, and I see no reason 
to deal with the case in the manner sug- 
gested. 

I would dismiss’the appeal. i 

Rutledge, J.—I concur, . 
-Z K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DECREE No. 250 
oF 1925. 
Wk June 11, 1925. i 
Present:—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
DWARKA NATH DUTTA—P taintrirr— 
APPELLANT | h, 
; UvETSUS | 
CHANDRA MOHUN ROY AND OTHERS— 
; DEFENDANTS—RESPONDENTS. mM 
Union Board—Meeting—Quorum, what constitutes 
Members present but not taking part in meeting, pos 
tion of—Appeal—Question of fact, whether can t 
raised for first time., | 
A question of fact which has not been raised i 
the Court of first instance ought not to be allowe. 
to be raised for the first time in appeal. [p. 643, col. 2 
Where a member of a body after joining a meeti 
of that body does not want to remain a member of th 
meeting, the easiest and usual course for him is 
leave the place of meeting. Merely taking no activu_» 
part in the meeting does not make him absent from | 
the meeting when, as a matter of fact, he is there. Many 
members may joinin a meeting and refrain from 
voting or taking any active part init, but for the 
purposes of a quorum such persons cannot be regarded 
as absent from the meeting. If the number fixed for a 
quorum is actually present, the meeting is perfectly 
valid and the proceedings of the meeting cannot be 
questioned on the, ground that some of the members 


‘present took no part.in the business of the meeting. 


ip. 644, col. 1) 

Appeal against a decree of the Officiating 
Subordinate Judge, First Court, ‘Tipperah, 
dated the 11th of -December 1924, reversing 


. that of the Munsif, Fifth Court; at Comilla, 


dated the 18th August 1924. | 
Babu Sasadhar Roy (Sr.), for the Appel- 

lant. i i 
Babu Bhagirath Chandra 


Das, for thg 
Respondents; — 5 ; 


(911. 0, 1995) 
JUDGMENT. 
Chakravarti, J.—This is an appeal 
by the plaintiff and arises under the follow- 
ing circuinstances: it appears that the Maina- 
mati Union Board had to elect a President 
of the Union. The Circle Officer fixed the 
28th of March 1925 as the .date of election 
and the Cutchery of the Maharaja of Hill 
Tipperah at Manamati was originally fixed 
as the place of election and the time fixed 
was 9o’clock in the morning. It appears 
that altogether six of the voters were pre- 
sent when the meeting was held. The 
` plaintiff. obtained three votes and was 
declared to have been duly elected. It 
appears that the Magistrate of the District 
was moved and he on the 3rd April 1924 
declared election as invalid and a fresh 
election was made in which defendant No. 1 
was elected as the President of the Union. 
The plaintiff then brought this suit on the 
5th of April of that year for a declaration 
that theelection was duly held and that he 
was duly elected as the President and was 
. entitled to exercise the function of that 
office. The plaintiffasked foran ad interim 
injunction restraining defendant No | from 
exercising the function of the President. 
The injunction was granted. The defend- 
ants appeared and contested the suit 
mainly on the ground that the election of 
the plaintiff was invalid because there was 
no quorum according to: law when the 
election took place. It was also contended 
that the orderof the Magistrate was binding 
upon the parties. 
The learned Munsif decreed the plaintiff's 
suit and granted all the reliefs prayed for. 


Defendant No. 1 appealed to the District . 


Court and it was contended before tne learn- 
ed Subordinate Judge asit appears from the 
judgment that the election was invalid on 
the ground, trst, that the time and place of 
the meeting were’ changed add, therefore, 
the meeting at the place where it took place 
and at the time when it took place was 
invalid on account of that change. The 
second ground which was argued in 
appeal appears to be that there was no 
quorum fora valid meeting. The learned 
Subordinate Judge has given effect to both 
the contentions of the defendants and revers- 
ed the judgment ofthe Muasif and dis- 
missed the suit. 

Tae present appeal, as I have already 
stated, is by the plaintif. Ihe first conten- 
tion which was urged by the learned Vakil 
for the plaintif-appellant was that the 


. 
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question as to the change of place and time 
of ‘the meeting was not raised either in the 
written statement or in the Court of first 
instance aud that, therefore, the learned 
Subordinate Judge ought not to have allow-' 
ed that question to be raised in appeal. 
It was further contended that there was no 
substance in this objection raised by the 
defendants. It was nextly contended that 
upon the findings arrived at by the learned 
Munsif and also by the learned Subordinate 
Judge there wasa quorum when the elec- 
tion took place. Therefore, the learned 
Subordinate Judge was in error in holding 
that the election was invalid for want of a 
quorum. < . 
It appears to us that the contentions of the 
learned Vakil for the appellant are well- 
founded. The question as to whether 
there was any change either of the place 
or of the time of the meeting was a question 
of fact. When it was not raised and made 
a ground of complaint by the defendant in 
the Court of first instance the learned 
Subordinate Judge ought not to have allow- 
ed that question to be raised for the first 
time in appeal. Moreover it appears to 
us that there was no substance in the defen- 
dants’ objection as to the change of time 
and place of the meeting. It was not con- 
tended for less established that there was 
any voter who was misled or in any way 
prevented from attending the meeting. In 
fact what appears to have taken place was 
that the meeting instead of being held in 
the Cutcherry apparently with the concur- 
rence of all persons present was held at the 
inspection bunglow which was.close to the 
Maharaja’s Cutcherry. In fact it was within 
the sight of the Cutcherry. The meeting 
was postponed till 9-30 A. m. at the request 
of the defendants or of their friends, The 
postponement that was asked for by the 
defendants or theirfriends was for a longer 
time in order, they said, to enable their 
friends to appear at the election. . The 
Circle Officer who was in charge of the 
election waited for half an hour and then 
the meeting was held. Therefore, it appears 
to usthat this objection should not have 
been allowed to be raised. It also appears 
to us that there is no substance in this 
objection raised by the defendants, : 
Then as to the second point, namely, 
whether there was a quorum present at the 
meeting. The learned Subordinate Judge 
found that the defendants Nos. 1 and 2, and 
4 other peysons were present at the meeting, 


A 
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But in one place of his judgment the 
learned Subordinate Judge says this “A 
person may be said to be present ata 
meéting when he willingly joins in it 
“or takes any part in its proceedings. Can 
it be said that the defendants Nos. 1 and 
2 willingly joined the meeting or took any 
part in it’, It is somewhat difficult to 
understand what really the learned Subordi- 
nate Judge meant. Itis quite clear that 
‘defendants Nos. 1 and 2 and another person 
„were all present atthe meeting. The fact 
that they did not vote at the meeting would 
not make them any the less person present 
at the meeting, What the learned Subordi- 
nate Judge really means when he says 
that the defendants were not willingly 
present at the meeting is difficult to follow. 
“All that appearsis that the defendants did 
“not like to record their votes. That simply 
cannot make tle persons who were present 
‘at the meeting as absent from it. It is 
hardly necessary to point’out that at a 
‘meeting many members who join the meet- 
ing refrain from voting or taking any active 
part in it such persons cannot be said to be 
‘persons absent from the meeting. We 
‘think, therefore, upon the findings the 
‘defendants Nos. 1 and 2 and other voters 
were all present at the meeting. There 
was a sufficient quorum, because the number 
‘fixed for a quorum is five and as a matter of 
fact six persons were present at the meeting. 
I might point out that if a person after 
joining a meeting does not want to be a 
‘member of it the easiest and usual course 
for him is to leave the place. Simply, 
taking no active part in the meeting does 


not make him absent from the meeting, - 


when as a matter of fact he was there. 
: We think, therefore, the judgment of the 
learned Subordinate Judge cannot be sup- 
orted and upon the findings we hold that 
the meeting at which the plaintiff was 
‘elected as President was a perfectly valid 
proceeding and the election was valid. 
he result, therefore, is that we restore 
the judgment of the Trial Oourt with costs 
of this Court and of the lower Appellate 
Court. ee ee 
+, Cuming, J.—I agree. 


“4% K: Appeal allowed. 
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RANGOON HIGH COURT. 
First Crvin APPRAL No. 174 or 1924. 

May 25, 1925. 

Present:—Sir Sydney Robinson, KT., 
Chief Justice, and Mr. Justice Maung Ba, 
Musammat HALIMA BEE BEE— 

í ` APPELLANT: 
VETSUS 
Musammat KHAIRUNNISSA BEE BEE 
—R:PONDENT. 

Registration Act (XVI of 1908), ss. 82, 88, 38—~ 
Presentation by unauthorized person—Admission of 
execution before officer not competent to accept present~ 
ation, effect of—Registration, validity of—Parda- - 
nashin lady, transfer by—Burden of proof. 

A person taking a conveyance of property froma 
pardanashin lady must show that the lady had advice 
and fully understood the terms and conditions of the 
conveyance and the results flowing from her actions, 
[p. 645, col. 2.) é 

A Registrar or Sub-Registrar has no jurisdiction to 
register a document unless he is moved to do so by a 
person who has executed or claims under the docu- 
ment, or by the representative or assign of such 
person or by an agent of such person, representa- 


itive or assign duly authorized by a power-of-attorney 


executed and authenticated in the manner prescribed 
in s. 33 of the Registration Act. [p. 646, col: 1.]' 

The object of this provision is to make it difficult 
for persons to commit fraud by means of registration 
under the Act and it is the duty of the Courts: not to 
allow the imperative provisions of the Act to be 
defeated. [ibid.] 

Where a document is presented for registration by a 
person who is not authorized to do so, the defect cannot 


- be cured by the executant’s admission of execution 


made before an officer to whom a commission has been 
issued under s. 38 of the Registration Act, but who 
has no jurisdiction to accept the document for regis- 
tration. [p. 646, col. 2.] 


Appeal againsta decree of the Original 
Side of this Court in Civil Regular No. 248 
of 1923. va 

Mr. Tun Byu, for the Appellant. 

Mr. Po Han, for the Respondent. 

JUDGMENT.—The facts of this case 
are, simple and are not open to any real 
doubt. 

.The defendant was the aunt of the plain- 
tiff. She was one ef three widows who were 
the sole heirs to the husband's estate. By 
consent the widows appointed a Punchayet ` 
to administer the estate and divide the 
results between the widows. It was again 
mutually agreed that the three houses of 
which the estate principally consisted should 
be purchased by the widows each taking a 
house. The defendant under this agree- 
ment was to take the house in suit for 
Rs. 9,000.. She had to deposit Rs. 1,000 ag 
earnest-money. She had/ apparently no 
means and borrowed this Rs, 1,000 from 
plaintiff's husband. Nothing was thereafter 


‘ done for two years, and then the Punchayeg 
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- galled upon the widows to pay up the 
“ balance of the purchase-price and take over 
the houses, To raise the Rs. 8,000 the de- 
fendant agreed to take over from the estate 
_adebtofRs 4,000 due to a Chetty. The 
Chetty agreed to this béing done on con- 
' dition that defendant executed a mortgage 
on the property on its being conveyed to 
her. Shehad some Rs. 2,000 due to her 
from the other parts of the estatewhich was 
already inthe hands of the Punchayet. She 
raised Rs. 2,000 as a further loan from 
plaintiff's husband. On the 20th Novem- 
ber 1919 she received a conveyance of the 
- house from the administratices, and, on the 
same day, she executed a mortgage in favour 


of the Chetty. On the following day she. 


executed a conveyance of this property sub- 
ject to the mortgage to the plaintiff in 
consideration of Rs. 5,000. That docu- 
ment was presented for registration by 
Mr: 8. Dhar who is deseribed as the Advo- 
cate of the plaintiff, ` 
As to how this conveyance to plaintif 
came to be executed, we have the evidence 
of Mr. Abdul Rahman who was the Chair- 
man of the Punchayet and apparently, a 
man of position who was trusted by all 
‘parties, 
came to him and asked him to have the 
house conveyed to him as he had supplied 
the earnest-money already paid and that he 
would lose it if the Committee sold the house 
by public auction asthey threatened to do 
if defendant did not pay up the purchase- 
price. He replied that he would consult 
the defendant and he says he told her of 
this,and that if the house was sold to plaint- 
iff it would remaiú in the family. It was 
apparently assumed that defendant would 


never be able to pay off the debt due to the - 


Chetty, and that the house would eventual- 
ly be attached and brought to sale and 
would pass out of the family. The plaintiff 
had lived with the defendant ever since 
childhood until she married, and even after 
her marriage she used to.stay with defend- 
ant and the relationship betweén them was 
more that of a mother and daughter than 
that of an aunt and niece. 

Abdul Rahman states that defendant 
agreed and that in consequence this 
conveyance was drawu up in plaintiff's 
. favour. The defendant, however, on 
the-.other hand, merely alleges that it 
was suggested to her that she should put 
the house in somebody else’s name. She 
says that Abdul Rahman and Akbar Khan 
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the paintif's husband both came to her after 
the death of her brother, and that Abdul 
Rahman said “take the house, I said I 
would take the house." Then they said 
“where is the money. I said that the Chetty 
would give the money. Abdul Rahman 


advised me to keep the house in some body 


else's name. Akbar Khan then told me to 
keep it in his wife's name remarking that 
he would not play false with me. He fur- 
ther said that he had Rs. 2,000 lying idle 
with him and told me to takeit. He added 
that Lcould get other moneys from him and 
that it was not necessary to get money from 
others. lused to get muney from Akbar 
Khan whenever I wanted a loan since then,” 
The position is no doubt unsatisfactory. 
While there is no reason to believe that 
this was a deliberate plot to cheat the old 
woman out of a very valuable property, it is, 
at the same time, necessary to bear in mind 
that she was a purdanashin lady and that 
her sole adviser her brother Abdul Razak 
had died four or five days before the notice 
was issued by the Committee calling upon 
the widows to make good the sales of the 
houses. It may bethat she was upset by. 


_ her brother's sudden death and had no one 


to advise her. She trusted plaintiff's hus- 
band, and she wis able tosee there was very 
little hope of her being able to save enough 
money out of the -rents obtained from the 


“house to pay off the Chetty's debt; and it is 


possible, therefore, that she agreed to sell 
the house to plaintiffon the terms set out 
in the deed coupled with verbal terms that 
they. would maintain her so long as she 
lived. That there were some such terms 
appears from the postscript to the letter, 
Ex. 3, but, at the same time, it is necessary 
that plaintiff should show that defendant 
had advice and fully understood all the 
terms and conditions of the conveyance and 
the results flowing from her action. That 
house is now worth between Rs. 30,000 and 
Rs. 40,000 and the plaintiff would have ob- 
tained it for about Rs, 10,000. Although 
the plaintiff has apparently carried out the 
promise to support the old lady it does not 
establish why it was necessary to go through 
the farce of conveying the property to, the 
defendant one day and her conveying 16 to 
the plaintiff on the following day. It may 
have been to avoid the necessity of selling 
the house by public auction. The only 
object of that: would be to enable the plaint- 
iff to get the property ata very small figure 
—far smaller than would have. been realised 
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had the property been sold by public-auc- 
tion. The greater portion of the Chetty’s 
debt has been paidoff. Itisadmitted that 
plaintiff's husband advanced Rs. 1,700 over 
and above the Rs. 3,000 which had been 
already advanced for the purchase of 
the house. 
paid defendant . money every month 
and that she could raise from him any 
other money she wanted, However, there 
is another point which is fatal to the ‘plaint- 
“iffs case. The plaintiff can acquire no 
title to this property without a registered 
«deed of conveyance. The conveyance was 
presented for registration by Mr. S. Dhar. 
There is no question that he had no such 
power-of- attorney and the presentation by 
him was by an unauthorised person. 

It was held by their Lordships of: the 
Privy Councilin Jambu Parshad v. Muham- 
mad Nawab Aftab Alt Khan (1) that a 
Registrar or Sub Registrar hus no jurisdic- 
tion to register a document unless he is 
moved to do so by a person who hus execut- 
ed or claims under it or by the representa- 
tive or assign of such person, or by an 
agent of such person, representative or 
assign duly authorised by a power-of-attor- 


ney executed and authenticated in the. 


manner prescribed bys. 33 of the Act. 
It is pointed out that the object of these 
provisions is to make it difficult for persons 


to commit fraud by means of registration: 


under the Act and that it is the duty of the 
Courts in India not to allow the imperative 
provisions of the Act to be defeated. That 
decision was distinguished in a later decision 
by their Lordships in the case of Bharat 
Indu v. Muhammed Hamid Ali Khan (2). 
In this case a servant of the execntant 


brought a document to the Sub-Registrar . 


saying that the executant was ill and could 
not come himself. The Sub-Registrar then 
went to the residence of the executant and 
read overto him the contents of the docu- 
ment. The executant admitted execution 
and completion and asked that after regis- 
tration the documeut should be given to the 
person named init. It was registered, and it 
was held that theexecutant was the person 
who really presented the document and was 


(1) 28 Ind. Uas. 422; 37 A. 49; 19 0. W.N. 282; 13 
_ J. 129;-17 M. L. T, 148; 21 ©. L. J. 218; 2 L. W. 

| 28 M. L. J. 577; 17 Bom. L. R. 413; (1915) M. W. 

502; 42 I. A. 22 (P, C 

(2) 58 Ind, Cas. 386; 42 A. 487; 18 A. L. J. 717; 39 M. 

J. 41; (1920) M. W. N. 413; 25 M. L. T. 98: 25C. 

N. 73; 22 Bom. L, R. 1362; 471. A, 177; 13 D. W, 4; 


A.L 
277; 
N. 
L. 
NA 
2 U.P. L. R. (P. 0.) 179 (P. 0.) 
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so treated by the Sub-Registrar, and that 
the document was, therefore, duly registered 
and authenticated. In the present case, 
what happened was that, on presentation by 
Mr. S. Dhar, the Sub-Registrar issued a Com- . 
mission under s. 38 of the Act to Meng . 
Chan. Mya the head clerk of the office for 
the purpose of enquiring whether the docu- 
ment had been executed by the defendant, 
and the head clerk having gone to the de- 
fendant reported that she had. admitted 
execution andalso admitted the receipt of 
the consideration as stated in the document. 
In this case it will be noticed that the per- 
son who went to the executant was a person 
with no jurisdiction to receive presentation, 
and the case is on all fours with the decision 
of the Allahabad High Court in Khalil ud- 
din Ahmed v. Banni Bibi (3), where it’ was 
held that the mere admission of the execut- 
ant before an officer who had no jurisdic- 
tion to accept the document for registration 
was no compliance with the requirements of 
the Act. As regards presentation with that 
decision we agree. In the present case it 
cannot be held that this conveyance was 
duly presented for registration and that, 
all that followed thereafter wasinvalid with 
the result that the document has not been 
duly registered. If this defect was brought 
to notice in the lower Court steps might 
have been taken to obtain re-registration 
under the provisions of s. 23 (a) which has 
been incorporatedin the Act in order to 
givean opportunity for overcoming such 
mistakes, but that provision has not been 
taken advantage of and, as matters stand, we 
must, therefore, hold that this conveyance, 
not being legally registered, is of no validity 
and does not convey a title to the premises, 

and that plaintiff is not entitled to the h 
declaration of the title that she seeks or to 

possession. We are unable to agree with 

the learned Judge in the Court below that 

this is merely a technical objection taken 

at the very last moment. It was taken as 

soon as the document was produced. 

It is admitted that these findings cannot 
be contested, but we are asked to allow the 
appellant to amend the prayersin the plaint 
by adding prayers for the execution and 
registration of a fresh conveyance, or for 
the refund of the money advanced on the 
failure of consideration. 


As regards ths first prayer, it would be 
necessary to allow an amendment of the 


(3) 17 Ind, Cas. 274; 35 A. 340A. L; 3.440, < 


\ 
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plaint, an amendment which is in direct 
conflict with the allegations contained in 
the plaint. It is said that plaintiff need 
not have produced or proved the conveyance 
because execution was admitted. Considera- 
tion was denied, We can find no sufficient 


reason to allow at this stage any amend~ 


ment in that direction. ; 7 

As regards an amendment by adding an 
alternative claim for refund of the money 
paid, we can see no particular advantage, 
seeing that the evidence has not beeen gone 
into in the manner in which it would have 
to be gone into if such a claim is advanced, 
and, having regard to all the facts and cir- 
cumstances of the case, we do not consider 
thatit would be of any advantage to either 
party. There would practically bea re-trial 
of the case and seeing that the present posi- 
tion isdue to plaintiffsownaction, we see no 
reason to allow the amendment, it being 

“open to plaintiff if so advised to bring suit 
for the recovery of the money which it is 
said that defendant is ready and willing 
to pay. ‘ 

For these reasons we accept the appeal, 
we reverse the finding of the Court below 
and we dismiss the plaintiff's suit with costs 

- throughout. 


Z. K, Appeal accepted. 


OUDH JUDICIAL COMMIS- 
` SIONER’S COURT. 2 
COmwIL Revision No. 20 or 1925. 
_ duly 23, 1925. 
Present :—Mr, Simpson, A. J. C. 
MAKHDOOM BAKHSH SINGH— 
APPLICANT 


TEI: Versus 
GANGA PRASAD—OprositTE Parry. 
Civil Procedure Code (Act V of 1908), s. 115— 


Remedy, other, open to party—Revision, whether com- 
petent. z 


Where an applicant possesses any other remedy 
the High Court, will not interfere in revision. 4 

Muhammad Akbar Ali v. Saiyid Tahir Husain, 2 
Ind. Cas. 284; 12 O. C. 109, followed. 


Revision from an order of the Subordi- 
nate Judge, Partabgarh, dated the 3rd 
November 1924. 

Mr. Ali Zaheer, for the Applicant. 

Messrs. Girja Saran Lal, and Hyder 
-Husain for Mr. Radha Krishna, for the 
Opposite Party.. 
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ORDER.—This is an application for 
revision, A preliminary objection is taken 
that the applicant possesses a remedy under 
s. 73 of the C. P C. to bring a suit. It was 
held by a Judge of this Court in Muham- 
mad Akbar Ali v. Saiyid Tahir Hussain 
(1) that where an applicant possesses 
any other remedy this Court will not take 
up his case in revision. Following that 
decision I dismiss this application with 
costs. 


G. H. Application dismissed. 
(1) 2 Ind. Cas. 284; 12 O. O. 109, 





. RANGOON HIGH COURT. 
OiviL MISCELLANEOUS APPLICATION NO, 89 
- oF 1924. 
May 18, 1925. 
Present:--Mr, Justize Heald and 
Mr. Justice Rutledge. 
V. S. T, THAMSUNDASERN— 
APPLICANT 


| versus ” 
S. M. A. R. R. M. CHETTY FIRM AND 
ANOTHER— RESPONDENTS. 

Civil Procedure Code (Aet V of 1908),s. 110—Appeal 
to Privy Council—Amount or value of subject-matter, 
determination of—Interest accruing due between date - 
of filing of suit and passing of decree, whether can be 
included. 

Where interest is claimed inthe plaint on the suit 
amount; such interest as accrues during the period 
between the filing ofthe suit and the passing of the 
decree is part of the subject-matter of the svit and 
the amount ofsuch interest can be regarded as part 
of the amount or value of the subject-matter of the 
suitin the Court of first instance within the mean- 
ing of s., 110 of the C. P.C. [p. 649, col. 1.] i 

Mr. B. K. B. Naidu, for the Applicant. 

Messrs. Anklesaria and J. K. Munshi, for 
the Respondents. 

JUDGMENT.—The Ist respondent, the 
S.M. A R. R. M. Chetty Firm, sued the 
present applicant, V. S. T. Thamsundaseen 
(Thamsoo Thaseem) with others alleged to 
be his partners, as well as the second res- 
pondent and the Burma Railways Company. 
Limited, to recover from applicant and 
his partners and the 2nd respondent 
Rs. 9,965-5 0 with interest at the rate of 
Re 1 per cent. per mensem from the date 
of the institution of the suit to the date of 
realisation, and for certain ancillary reliefs. 
> The snit was instituted on the Original 
Side of the Chief Court of Lower Burma 
onthe 13th of October 1920 and was dis» 


Bis 
med by that Court on the 5th of July 
1 


The plaintiffs in the suit appealed and a 
Bench of this Court gave them a decree 
against the present applicant for the full 
amount in suit together with interest at 
Rs, 12 per cent. per annum from the insti- 
tution of the suit to the date of the decree, 
and further interest at a lower rate from 
the date of the decree to the date of realisa- 
tion and with costs. 

Applicant has now asked for leave to 
appeal to His Majesty in Council, and the 
question arises whether or not the amount 
or value of the subject-matter of the suit in 
the Court of first instance was ten thousand 
rupees or upwards, 

Applicant’s learned Advocate admits that 
the suit and the appeal were actually valued 
at Rs. 9,965-5 0 but he contends that, because 
interest was claimed in the plaint, the 
claim to interest was part of the subject- 
matter of-the suit and, therefore, such in- 
terest at any rate as accrued between the 
institution of the suit and the date of the 
decree ought to be regarded as part of the 
subject-matter of the suit in the Court df 
first Instance, and for the purposes of val- 
uation under s. 110 of the Code ought to be 
added to the principal sum of Rs, 9,965-5.0 
which was claimed. 

If such interest can be added, then the 
amount or value of the subject-matter of 
the suit will be Rs. 10,000 or upwards. 

The learned Adyocate admits that he has 
not been able to find any authority which 
expressly warrants such addition. He has 
referred usto three decisions, namely, the 
cases of Moti Chand v. Ganga Prasad Singh 
(1), Dalgleish v. Damodar Narain Chowdhry 
(2) and Maung Thwe v. A. L. A. R: Chetly 

Firm (3). . 

In the first of these cases the applicant 
for leave had obtained a decree in the Trial 
Court for Rs. 9,496, which included interest 
up to the date ‘of the decree and for further 
‘interest up to the date of realisation. It was 
‘contended that interest which had accrued 
after the date of the decree could be taken 
into consideration for the purposes of the 
rules regarding leave to appeal, as being 
‘part of the subject-matter of the suit in the 
‘Trial Court. Their Lordships of the Privy 


(1) 24 A. 174;6 O. W. N. 562; 29 I. A.40, 4 Bom. L. 
R 156; 8 Sar. P. O. J. 247 7 (P. 0). 
(2) 33 0.1 
(3) 68 Ind. on 690; 11 L. Be R. 335; (1223) A. L R. 
(RIT. 
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Council said that “the amount or value of . 
the subject-matter of the suit in the Court 
of first instance, construing .that in the 
manner most favourable to the proposed 
appellant” (that is including the interest 
up tothe date of the decree) “was at the 
outside the amount for which he recovered 
his decree, which was below Rs. 10,000," 
and they held that leave had been rightly 
refused. That decision clearly does not 
authorise the inclusion of interest from 
the date of institution to that of the decree, 
but on the other hand it does not reject 
the claim that such interest may be includ- 


In the second case cited the property in 


. suit was valued at Rs. 5,460 but there was 


a claim for over Rs. 30,000 as mesne profits. 
A Bench of the High Court at Caléutta 
held that the plaintiffs in the suit, who 
were the applicants for leave to appeal to 
the Privy Council, were entitled to include 
their claim for mesne profits for the purpose 
of showing that the value of the matter in 
dispute reached the statutory amount of 


‘Rs. 10,000. It is to be noted, however, that 


most of the mesne profits claimed in that 
case must have accrued before the suit was 
instituted, so that that decision cannot be 
regarded as an authority for the proposi- 
tion that mesne profits (or interest) accruing 
between the institution of the suit and the 
decree can be included. 

In the third case the learned fiee said 
that the value of the suit in the Court of 
first instance is the amount claimed, 
together with at most interest which båd. 
accrued due up to the date. of the decree, 
The effect ofthis dictum is clearly similar 
to that of the Privy Council in the Allahabad 
case. It doesnot authorise the inclusien 
of the interest, but it does not prohibit 
it. 

The two Indian rulings cited were con- 
sidered in the case of Subramania Aiyar v. 
Sellammal (4), in which it was said that 
mesne profits subsequent to the date of the 
suit cannot be included in the subject- 

matter of the suit. ` Butin that case the 
question which arose was not whether 
mesne profits for the period between the 
institution of the suit and the date of the 
decree could be included, but whether 
those mesne profits and further mesne pro- 
fits accruing after the date of the decree 


(4) 31 Ind. Cas, 296; 39 M. 843; 2L. W. 1057; 18 M. 
ay T. 450; (1915) M W. N. 441; 30 M. L. J, 
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‘would be included, and there was no 
decision as to whether or notin a case 
where the mesne profits in question 
were profits up to the date of the decree 
only, those profits could be included. It 
may be noted that one of the learned Judges 
in that case said that he was unable to 
draw any distinction between interest and 
mesne profits in respect of claims to include 
them in the subject-matter of the suit, and 
we agree that in this respect interest’ and 
mesne profits are on the same footing. 

The position, so far as the authorities are 
concerned, seems to be that there is no 
decision to the effect that interest (or 
mesne profits) from the date of institution 
to that of decree cannot be considered as 
being part of the subject-matter of the suit, 
while there are two. decisions, one of them 
ajudgment of the Privy Council, which 
contemplate, though they do not actually 
authorise, the ‘inclusion of such interest as 
part of the subject-matter. 

In the absence of any authoritative de- 
cision on the subject we are bound to de- 
cide the matter for ourselves, and we do 
not think that we shall be straining any 
principle of law or reason if we hold that 
where interest is claimed in the plaint, 
such interest as accrues during the period 
between the filing of the suit and the 
decree is part of the subject-matter.of the 
suit and that the amount of such interest 
can be regarded as part of the amount 
or value of the subject-matter of the suit in 
the Court of first instance within the mean- 
ing of s. 110 of the ©. P. C. 

We hold that -the subject-matter or the 
present suit in the Court of first instance, 
being Rs. 9,965-5 plus interest at 12 per 
cent. per annum for nearly two years, is 
over Rs. 10,000 and that the amount or 
value of the subject-matter in dispute on 
appeal to His Majesty in Council is over 
Rs. 10,000, and as the decree appealed from 
reverses the decision of the Court below, 
we find that the applicant is entitled to the 
leave for which he applies. < 

We accordingly grant applicant a certifi- 
eate that the case fulfils the requirements 
of s,110 of the Code, and allow him the 
costs of this hearing Advocate’s fee to be 
five gold mohurs. 


Z. K, Certificate granted. 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DEcREER No, 580 
' oF 1923. 

July 23, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
RAJENDRA NATH CHATTERJEE 
AND OTHExS—DEFENDANTS—APPELLANIS 
VETSUS 
MOHESHATA DEBI AND OTRER3S— 

` PLAINTIFF3-—- RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XLT, 

rr. 20, 22—Appeal—Party not interested in result uf 
appeal, whether can be impleaded by Cuurt-—('vose- 
objections against party not impleaded as respondent, 
whether can “be maintained—Landlord and tenant - 
Construction of document- -Lease —Permanent tenancy 
—Covenant restricting transfer, effect of. 
* Rule 22 of O., XLI of the O. P. C. does not eon- 
template the filing of cross-objections against a 
person who is not a party tothe appeal. [p. 650, col, 
2 


A defendant against whom a suit is dismissed and 
who is not made a party tothe appeal preferred hy 
the other defendants against the decree passed against 
them, is not interested in the result of the appeal 
within the meaning of r. 20 of O. XLI of the C. P. Q., 
and cannot, therefore, be impleaded as a respondent 
under that rule. [p. 651, col. 1.] 

Rule 20 of O. XLI of the C. P. C. contemplates a 
person being made a party to the appeal at the time of 


_the hearing of the appeal, inasmuchas the Court 


must be in full possession of the facts, so that it may 
be in a position to say whether or not any person is 
interested in the result of the appeal. The rule does 
not contemplate that a person should be made a party 
to an appeal simply in order to enable one of the re- 
eae to prefer a cross-objection against him, 
ibid. - $ 

Were a permanent tenancy at a fixed rate of rent 
is created but there is a clausa in the lease that the 
tenant would have no right to alienate his interest in 
the land held under the lease, the covenant restrict- 
ing the transferability of the tenant's interest . is 
inoperative in the absence of a clause for re-entry 
in the event ofa breach of the covenant. lp. 651, col. 
2 


Appeal against a decree of the Subor- 
dinate Judge, Hooghly, dated the 3lst 
October 1922, modifying that of the Munsif, 
Third Court at Serampur, dated the 17th 
August 1921, 

Dr. Jadu Nath Kanjilal and Babu Jagat 
Chandra Bose, for the Appellants. 

Dr. Dwarka Nath Mitra and Babu Kanai 
Dhan Dutt, for the Respondents. 


JUDGMENT. 

Cuming, J.—la the suit out of which 
this appeal has arisen the plaintiff sued for 
khas possession of 4 bighas of land.on the 
ground that the tenant who transferred 
them had no translerable interest in them 
and the transferees were mere trespassers. 

The plaintiit's case was that the defend- 
ant No, 3, Haridas Ghose, held an under- 
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raiyati under herin respect of the land in 
suit and had no transferable interest in it. 
The defendant No. 3 executed: two mort- 
gages in respect of these lands, one in 
-favour of defendant No.7 and the other in 
favour of defendant No. 8. Their united 
mortgages covered the whole of the lands 
jn suit. Both these persons sued on their 
mortgages and obtained decrees and pur- 
chased the lands. Hence the plaintiff con- 
tended that the defendant No. 3, the original 
raiyat, had abandoned the lands and that 
she was entitled to re-entry. The defend- 
ant’s case was that the plaintiff was not a 
raiyat but a tenure-holder, that he was a 
raiyat ata fixed rate of rent. and further 
` that the entire holding had not been pur- 
` chased by defendants Nos. 7 and 8 but that 
91 cottahs of this holding was still in the 
possession of the original raiyat Haridas 
Ghose and, therefore, there had been no 
abandonment. 

The Court of first instance held that the 
plaintiff was a tenure-holder and the defend- 
ant was an occupancy raiyat and for reasons 
which I need not detail he held that the 
plaintiff was not entitled to khas possession 
as against defendant No. 3, but that he 

` was entitled to khas possession against de- 
fendants Nos. 1,2, 4, 5, 6, 7 and 8. The 
suit was decreed in the Court of first in- 
stance on the 18th of August and on the 
3156 of August defendants Nos. 7 and 8 
appealed to the District Court. The sole 
respondent in that appeal was the plainfiff. 
Defendant No. 3 was not a party to the 
‘appeal. On the 30th September the plaint- 
iff filed certain cross-objection against de- 
fendant No.3 who was not a party to the 
appeal-and also along with this cross-objec- 
tion filed an application asking the Court 
to make defendant No. 3 a party to the 
appeal and this was done on the 18th of 
April 1922. The lower Appellate Court 
held that defendant No: 3 was only an 
ordinary occupancy raiyat and was not as 
he claimed a raiyat at fixed rate and had 
no transferable interest in the property. 
He further held that defendant No. 3 had 
abandoned the holding and that, therefore, 
the plaintiff was entitled to eject defendants 
Nos. 7 and 8 who were only trespassers. 
He, therefore, rejected the appeal of defend- 
ants Nos. 7 and 8 and decreed what he 
described as the cross-appeal of the plaint- 
iffs. The result being that the whole of 
the plaintiff's suit was decreed and it was 
held that she was entitled to khas posses- 
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sion of the entire plot by ousting all the de- 
fendants therefrom 

Defendants Nos 3,7 and 8 have appealed 
to this Court. The learned Advocate who 
has appeared for the appellants contends 
first of all that so far as defendant No. 3 is 
concerned the cross-objection must be held 
to be barred by limitation and further that 
defendant No. 3 not being a party to the ap- 
peal it was not open to the plaintiff to make 
a cross-objection against him. Some discus- 
sion ensued whether this was a cross-objec- 
tion or a cross appeal. It is perfectly clear, I 
think, from all the circumstances in the case 
that the parties intended it to be cross-objec- 
tion. Obviously if it was a cross-appeal there 
would be no object in filing an application 
asking the Court to make defendant No. 3 
a party, because clearly defendant No. 3 
would have been made a party by a cross- 
appeal being filed against him. Therefore, 
Ithink it is quite clear that this was a 
cross-objection. NowO. XLI, r, 22 provides 
that “Any respondent though he may not 
have appealed from any part of the decree, 
may not only support the deeree on any of 
the grounds decided against him in the 
Court below, but take any cross-objection 
to the decree which he could have taken 
by way of appeal” and sub-el. (8) of the 
rule provides that unless the respondent 
files with the objection a written acknow- 
ledgment from the party who may be affect- 
ed by such objection or his Pleader of 
having received a copy thereof the Appel- 
late Court shall cause a’ copy to be served 
on such party of his Pleader at the expense 
of the respondent. It, therefore, seems to 
me quite evident that the Code does not . 
contemplate filing of cross-objection against 
a person who is nota party to the appeal, 
and it is quite clear that the plaintiff her- 
self realized this difficulty, because she 
made an application that defendant No. 3 
should be added as a respondent to the 
appeal and this application was granted by 
the lower Appellate Court on the 18th of 
April in spite of the strenuous objection of 
defendant No. 3. Now, the only rule under 
which defendant No. 3 could have been 
added asa party to the appeal is r. 20 of 
O. XLI which runs as follows:—‘Where it 
appears to the Court at the hearing that any 
person who was a party to the suit in the 
Court from whose decree the appeal is pre- 
ferred, but who has not been made a party 
fo the appeal, is interested in the result of . 
the appeal, the Court may adjourn the -hear- 
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ing to a future day te be fixed by the Court 
and direct that such person be made a re- 
spondent”. The order of the learned Sub- 
ordinate Judge making defendant No. 3 
respondent to the appeal is clearly wrong. 
In the first place defendant No. 3 was not 
a person who was in the least interested in 
the result of the appeal. The suit had 
been dismissed against him and it was quite 
immaterial to him what happened in the 
‘appeal, Secondly, the rule contemplates a 
. person being made a party to the appeal 
at the time of the hearing of the appeal, 
obviously because it contemplates that the 
Court must be in full possession of the 
facts so that it may bein a position to say 
whether or not any person is interested in 
the result of the appeal. I do not think 
for one moment that the Code contemplates 
that a person should be made a party to an 
appeal simply in order to enable one of the 
respondents to prefer a  cross-objection 
against him, I am, therefore, of opinion that 
it was not open to the lower Appellate Court 


to make defendant No. 3 a party to the ap-. 


peal simply for the purpose of allowing the 
oe to make a cross-objection against 

im. < : 

The second contention of the learned 
Advocate is that on a construction of the 
patta, Ex. A, it is quite clear that defend- 
ant No.3 wasa raiyat at fixed rate. The 
patta, Ex.-A, has been placed before me. 
On reading the patta there is no doubt but 
that it purports to grant a tenancy at a fixed 
rate of rentin perpetuity. The document 
begins by saying “A permanent lease in 


favour of Haridas Ghose” and states as follows ` 
“As you have prayed to me for a document . 


in the form of a permanent lease I grant 
this written deed of lease in accordance 
with your aforesaid prayer, and this deed 
of lease is to the effect that you will pay 
me the said rent annually in kists as stated 
in the Schedule given below and shall 
receive proper receipts for the same” The 
document further states “There will be no 
increase or decrease over and above or 
below the rent that is fixed now only in 


due payment of the fixed rent you will þe: 


in possession of the said land by cultivat- 
jng the same from generation to genera- 
tion”. These terms are clearly those of a 
permanent tenancy ata fixed rate of rent. 
There is, however, in the lease the following 
clause “you will have no right to sell your 
rigotin the land held under the lease.” 
From this the respondent has argued that 
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the lease does not contain all the elements 
necessary to constitute a permanent tenan cy 
because there is a restriction on transfer- 
ability. ' Apparently this isthe clause in 


_the lease which weighed with the lower 


Appellate Court in holding that the lease 
was not a permanent lease at a fixed rate 
of rent. But the learned Judge in the 
Court below apparently ignored the fact 
that there was no re-entry clause in the 
event of the breach of this ‘particular cove- 
nant in the lease and in the absence of this 
re-entry clause this particular covenant res- 
tricting the transferability of the land is 
inoperative, 

The result is, therefore, that the appeal 
must succeed and the plaintiff's suit is 
entirely dismissed with costs both here and 
in all the Courts. l 

Chakravarti, J.—I agree. 

M. B. Appeal allowed. 

Z. K. 


MADRAS HIGH COURT. 
Ciyit Revision Petition No. 20 op 1925 
AND 
Civin MISCELLANEOUS Petitiox No, 183 
oF 1925. 

March 12, 1925. 

Present:—Mr, Justice Wallace. 

Sri PARAMAHAMSA SRIRANGA 
NARAYANA JEER SWAMIGAL— 
PETITIONER 

. Versus 
Sri PARAMAHAMSA AHOBILA 
JEER SWAMIGAL AND otHERs— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
rr. l, 2—Temple—Suit to restrain defendant from 
interfering with usages of temple—Temporary injune- 
tion, whether can be granted—Order based on opinion 
of Judge, validity of. 

It is undesirable for an Appellate Court in an appeal 
from an interlocutory order to decide that the plaintiff 
has no ‘cause of action. [p. 653, col. 1.] 

Judicial matters cannot be decided on the private 
opinion of the Judge, nor can such opinion be sub- 
stituted for a decision on evidence, even though the 
taking of that evidence may involve much time and 
trouble. [p 653, cols, 1 & 2.] 

Where an act of the defendant which the plaintiff 
seeks to restrain by an interim injunction is alleged 
to bs an innovation on the established usages of an 
institution, the proper course for the Court to adopt is 
to maintain the status quo ante until the disposal of the 
suit. [p 653, col. 1.] : 

The head of the Thengalai ‘Muti at Srirangam 
brought a suit against the Jeer of the Ahobilam Mute 
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yestraining the latter from bringing into the temple 
at Srirangam certain paraphernalia and emblems 
pertaining to his office bearing vadagalai namams 
when entering the temple for purposes of worship, 
onthe ground that such entry was opposed to the 
. usage of the temple which was exclusively Thengalat 

_in character and was offiensive to the worshippers 
and that the plaintiff's own position and sanctity 
were likely to suffer in the eyes of the ‘ordinary 
worshippers by defendant's action, ' 
Court on the application of the plaintiff granted 
a temporary injunction restraining the defendant 
from’ committing the acts complained of during 
the pendency of the suit. On appeal, the lower Ap- 
pellate Court dissolved the injunction on the ground 
that in its opinion the introduction of the jeer's 
paraphernalia with vadagalai namams into the temple 
for a short time could not alter the ritual of the 
temple or go counter to its usage. On revision : 

Held, that the order of the lower Appellate Court 
being based upon the opinion of that Court and not 
upon a judicial consideration of the case, was not a 
judicial order and must, therefore, be set aside with 
a direction that the appeal against the order of the 
Trial Court should be re-heard. [p. 653, col. 2.] 

C.. R. P. No. 20 or 1925, 

Petition, under s. 115 of Act V of 1908 
“and s, 107 of the Government of India Act, 
praying the High Court to revise the 
judgment and order of the Court of the 
Subordinate Judge, Trichinopoly, in C. 
M. A. No. 4 of 1924, preferred against that 
of the Court of the District Munsif, Sri- 
rangam, in I. A. No. 1328 of 1924, in O. 
S, No. 430 of 1924. 

OC. M. P. No. 183 of 1925. h 

Petition praying that in the circum- 
stances stated in the affidavit filed therewith, 
the High Court will be pleased to issue an 
injunction restraining the lst respondent 
herein, from carrying or causing to be 
carried any of his paraphernalia and recit- 
ing or causing to be recited any religious 
texts, by the vadagalais during his visit 
to the Srirangam Templeand restraining the 
other respondents from carrying any of the 
above said paraphernalia or reciting any 
religious texts during the Ist respondent's 
visit to the Srirangam Temple. 

Messrs. T. R. Ramachandra Iyer and R. 
Purashothama Iyengar, for the Petitioner. 

Mr. Nugent Grant, for the Respondents. 

JUDGMENT.—This revision petition 
“is against the order of the Subordinate 
Judge of Trichinopoly cancelling a tempo- 
rary injunction granted by the District 
Munsif, Srirangam, in O. S. No. 430 of 
1924 on his file. The plaint in that suit 
was filed by the head of the Tengalai mutt 
at Srirangam and the principal defendant 
is the jeer of the Ahobila mutt: the other 
defendants are the trustees ‘of the Sri- 
_rangam Temple, The general relief claimed 


< 


The Trial- 


. 
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in the plaint is ‘that the jeer of Ahobila 
mutt should be restrained from bringing 
into the Srirangam Temple certain para- 
phernalia and emblems pertaining to his 
office some of which bear the vadagalai 
namam, when he proposes to enter the 
temple for the purpose of worship. The 
trustees are made parties because they 
have by a resolution permitted him to enter 
accompanied by these emblems. The plaint- 
iffs contentionsas I read the plaint are main- 
ly two. First, that such entry involving 
the introduction of vadagalai namams is 
opposed to usage and tradition and is 
offensive and the worshippers in the plaint 
temple which is claimed to be exclusively 
Tengalai, isa sacrilege to the deitv, and 
this is, therefore, a breach of trust by the 
trustees whose duty it is to preserve and 
not to destroy the essential customs and 
usages of the temple which they have in ' 
trust, and secondly, that by according to 
the head of the Ahobila mutt honours 
which are not permitted and are not claim- 
ed by the plaintiff himself, the plaintiff's 
own position and sanctity are likely to 
suffer in the eyes of the ordinary worship- 
pers. Pending the trial the District Munsif 
granted the injunction sought for. The 
Subordinate Judge has reversed that order, 
and the plaintiff comes up in this revision 
petition against the Subordinate Judge's. 
order, 

The plaintiff is bound to show that the 
lower Court has exercised its jurisdiction 
irregularly or illegally. His main point is 
that the Subordinate Judge has not at all 
considered his cause of action based-on a 
breach of trust by the trustees, but has - 
only regarded-his contention , akout his 
personal humiliation. | ‘ 

The extent of the plaintiff's authority to 
control the ritual in the temple, the validity 
of his claim that the temple is exclusively 
Tengali and other matters are challenged 
and these matters have not been so far 
gone into by the lower Courts. The Sub- 
ordinate Judge professed to base his order 
on the assumption. that the plaintiff's state- 
ments of fact in the plaint were correct, 
“that he fills the capacities he claims and 
that the jeer and trustees will be intro- 
ducing an innovation when the former is 
allowed to enter the outer gates of the 
temple with his paraphernalia.” Then he 
goes on to lay down correctly that if the 
trustees make alterations in the ritual 
or decide questions of respect to visitors 
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-. te., which affect the religious sanctity of 
` the temple, they cannot in law do this if 
it amounts toa breach of their trust. He 
goes on to consider whether it is a reason- 
able contention that the resolution of the 
trustees is subversive of the Tengalai charac- 


ter of the trust; but. in considering that 


question, he does not at any stage consider 
more than whether the plaintiff's personal 
grievance is well-founded, and whether the 
grievance gives plaintiff any cause of action. 
He finds that this grievance is imaginary 
‘and sentimental and that it is no ground for 
a civil action. I would here emphasise the 
undesirability of the lower Court in appeal 
from an interlocutory order laying down 
that a plaintiff has no cause of action. He 
goes on casually to remark that it is difficult 
_ to see how the introduction of the jeer's 

paraphernalia with vadagalai namams into 
the temple for a short time could alter the 
ritual of the temple or go counter to its 
usages. Now clearly it is not a matter 
which can be decided merely on the opinion 
of the Judge. It is the chief issue in the 
suit to be decided on the evidence. The 
Subordinate Judge merely dismissed this 
claim as an ebullition of sectarian hatred. 
That may or may not be so, but it cannot 
be decided merely by the Judge's own 
personal feelings that the entry of the jeer 
‘with his paraphernalia into the temple 
could not have “the far reaching effect of 
affecting the character of the temple asa 
Tengalai institution.” 1°do not find in his 
order any consideration from a judicial 
point of view, of the question whether or 
not the plaintiff’s contention that the trus- 
tees have committed a breach of trust is so 
unreasonable as to be refused a judicial 
‘hearing. The Subordinate Judge assumes 
that it isan innovation on the established 
usage, In such a case, in the matter ofan 
interlocutory order, I should have thought 
the proper course was to maintain the 
‘status quo until the disposal of the suit. 


The assumption: may, of course, be a wrong 


one but the Subordinate Judge has not 
looked at the case from that point of view. 
His order in effect is:—Granted that ‘this 
is an innovation, my private impression is 
that it willnot affect the character of the 
temple and, therefore, I dismiss the plaint- 
- iff's petition. Thisis nota judicial order 
or a proper exercise of jurisdiciion. Judicial 
matters cannot be decided on the private 
opinions of the Judge nor can that opinion 
be substituted for a decision on evidence, 
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even though the taking of that evidence may 
involve much time and trouble. 

It is urged for the Ist defendant, the 
jeer, that the lower Court did not think it 
worthwhile enlarging on this part of the 
case, because the suit so far as it is founded 
on an alleged breach of trust is not main- 
tainable because no sanction has been 
obtained under s. 92 of the ©. P. ©. There 
is nothing in the Subordinate Judge's order 
to indicate that, and so far as this Court 
is concerned; I do not think it proper at 
this stage to go into the question whether 
s. 92 applies. I understand there is an 
issue on this very point, and itis certainly 
not a matter concluded against plaintiff by 
authority, It may be advisable I merely 
throw out the suggestion that the Trying 
Court should dispose first of this issue as 
to whether the suit so far as the relief 
based on the breach of trust is concerned is 
maintainable. 

Iam of opinion for reasons given, that 
the lower Court has not exercised its juris- 
diction regularly and that the order under 
revision cannot be supported’ and must be 
set aside. The appeal against the District 
Munsif's order will have to be re-heard and 
I, therefore, allow the petition and direct 
the appeal. against the District Munsif's 
order to be re-heard by the District Jud ge, 
to whom I hereby transfer the appeal for 
hearing. The injunction order passed by 
the District Munsif is thus restored pending 
the re-hearing of the appeal. The peti- 
tioner will get his costs in this petition 
from the lst defendant and the other parties 
will bear their own costs. 

Order set aside: 
‘Case remanded. 
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RANGOON HIGH COURT. 
SEconp CIvIL Appeal No. 124 o 1924, 
, May 4, 1925. l 
Present:—Mr. Justice Heald and 
Mr. Justice Chari. 
MAUNG PO SAN AND OTHERS 
APPELLANTS 
TEVSUS 
MAUNG PO THE [— ResPoNDEN, 
Buddhist Law, Burmese—-Inheritance—Death of one 
parent—Re-marriage of surviving parent—Chill of 
first marriage, whether entitled to share in fJoinily ag 
quired property of parent and stepparent, 
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What the Burmese Buddhist Law regards in its _ 


rules for partition is the family rather than the in- 
dividual and so long as the family subsists, all who 
are members of it are regarded as being entitled to 
partition of its property onits dissolution. Where 
after the death of one ofthe parents a child of the 
first marriage does not take ashare either on the 
re-marriage or on the death of the surviving parent, 
he is entitled to share in the estate of the step-parent, 
and in such part of that estate as can be regarded as 
jointly acquired property of the marriage of the parent 
and step-parent, his share as against his parent’s step- 
children is one-half. The estate in which such child 
shares is the family estate as it stands on the death 
of the step-parent. [p. 654, col. 2; p. 655, col. 2.] 
Second appeal against a decree of the 
District Court, Toungoo, in Civil Appeal 
No. 726 of 1923. 
Mr. Lambert Junior, for the Appellants. 
Mr. Campagnac, for the Respondent. 
‘JUDGMENT. 


Heald, J.—Respondent, who gives his . 


age as 46, is a son of Shwe Baw and is 
first wife, Ma Shwe Me who died 45 years 
-ago. After Ma Shwe Me’s death, Shwe Baw 
married a second wife, Ma I, whom he subse- 
quently divorced. He then married a third 
wife Ma Te, a, widow with three children, 
two of whom are the first and second 
appellants, the third having died and left 
three children who were defendants in the 
suit ‘but have not joined in the appeal. 
Shwe Baw died 28:years ago leaving res- 
pondent, who would then be at least 18 
years of age, and Ma Te and her children 
surviving him. 

Respondent sued Ma Tes children and 
their representatives to recover a one-half 
share of certain properties which he alleged 
to be jointly acquired property of 
the marriage of Shwe Baw and Ma Te, 


and he joined the third and fourth appel- 


lants as being purchasers from the first 
and second appellants of a plot of paddy 
land which stood in Ma Te’s name and 
which he alleged to form part of the jointly 
acquired property. 

The defence, so far as appellants are 
‘concerned, was that respondent had receiv- 
ed his share on his father’s death, that the 
property was not the jointly acquired pro- 
perty of the marriage of Shwe Baw and Ma 
Te, that respondent was not entitled to 
mesne profits, that his claim, which came 
into existence at the death of Shwe Baw 


years 28.ago was time barred, and that even 


if he was entitled: to claim, the amount 
paid by them for the funeral of Ma Te must 
-be taken into consideration. 

The lower Courts found that it was not 
proved that respondent received a share on 
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Ma Te died two years ago. 


. Separate, 


ri d rn E p 
[6] T. 0.1995} 
his father’s death, that the estate in which 
respondent was entitled to share consisted 
of the plot of paddy land which was worth 
Rs. 3,780 a housé-site worth Rs. 200, four 
butfaloes worth Rs 170 and two bullocks 
worth Rs. 120, that respondent was entitled 
to half the value of that estate, less Rs, 200 
paid by the first and second appellants for 
Ma Te’s funeral expenses, and that he was 
also entitled to mesne profits for two years 
on his share of the land. A decree was 
accordingly passed in respondent's favour 
for half the paddy land, or its value’ ° 
Rs. 1,890, together with Rs. 690 as represent- 
ing half the value of the other property and 
mesne profits. 

Appellants allege in appeal that respon- 
dent's. claim was time-barred, that in any 
case he could not be entitled to any pro- 
perty which was acquired after the death of 
his father, and that he could not under 
Burmese Buddhist Law be entitled to half 
the estate. 

I may say at. once that I am satisfied 
that there is no basis for the first of these 
grounds of appeal. What the Burmese 
Buddhist Law regards in its rules for parti- 
tion is the family rather than the individual 
and so long as the family subsists, all who 
are members of it are regarded as being 
entitled to partition of its property 
on its dissolution. On the death of a. 
parent the auratha becomes entitled in 
his own right to one fourth of the family 
estate because he takes the place.of the 
deceased parentin the family, but Ido not 
think that the old law contemplated his 
being entitled to take away his share and 
leave the family. On the contrary I think 
that he was intended to remain in the 
family as one of its heads, a special share 
in the family properly being segregated 
for him in consideration of his doing so. 
On the surviving parents re-marriage, 
either the old family might be regarded as 
continuing ora new family might be re- 
garded as being instituted. The auratha was 
entitled, if he chose to regard the old 
family as dissolved, to take away the share 
in its property which had been segregated 
for him. If he was not old enough to 
his share was to be segre- 
gated for him in the property of the 
new family, vide the Dhammathats cited: 
in Maung Shwe Ywet v. Maung Tun 
Shein (1), On-the death of the surviving 


(D) 66 Ind, Oas. 538; 11 L. B, R. 199, | 
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parent: the auratha, whose share had been 
Segregated because he was not old enough 
to separate is entitled to claim that share 
from the step-parent and the children, 
` jointly apparently, are entitled to claim 
three-fourths of so much as remains of the 
property which their parent brought to 
the second marriage, vide the anthorities 
cited in Ma Nyein v.Ma Tha Gaung (2). 
Further, on the death of the step-parent, 
the children of the first marriage havea 
fresh right to claim ashare of the jointly 
acquired property of the marriage of their 
parent: and the step-parent, vide, the Dham- 
mathats cited in s. 253 of the Digest and 
s. 9 of the X Book of Manugye, and if 
there are no children of the marriage, 
but are step-children on both sides, asin 
this case, the estate is to be divided equally 
between them. 

It is suggested that if the auratha on 
the death ofa parent oron the re-marriage 
of the surviving parent, or the children 
on the death of the surviving parent 
have taken their shares, then they have 
no further interest in the estate, and that, 
if, as was suggested in the case of Maung 
Pan On v. Maung Tun Tha (3), the shares 
to which they are entitled vest in them 
and become their property, then they must 
be regarded as having taken those shares 
in spite of the fact that they may have 
lost ‘them subsequently by operation of 
the Law of Limitation, and can have no 
further interest in the estate. 


J have no doubt that under the old 
law joint-living, that is a continuance in 
the family, was necessary for a continu- 
ence of rights in the family property, and 
that a child who. took his share and sepa- 
ated himself from the family was regarded 
as having no further interest in the family 
property Manussika and Dyajja in deal- 
ing with the right to partition between 
children and the step-parent on the death 
of the parent make the right of the 


children of the first marriage to share in’ 


the property of the second marriage de- 
pendent on their having assisted in the 
acquisition of that property, that. is not 
having left the family, and Vannana says 


that if the children of the first marriage - 


-have taken their share on their parent's re- 
marriage they have no interest in the pro- 


perty of the second marriage, while the ' 


| (2) 60 Ind, Cas. 7; 3 U, B. R. (1920) 237, 
(8) 67 Ind, Ons, 709; 11 Le D, B, 202, 
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Dhammathats cited in s. 214 of the Digest 
enunciate a similar principle. But it has 
been held in many cases and very recently 
by the Privy Council in Maung Dwe-v, 
Khoo Haung Shein (4) that the require- 
ment of ajoint-living is now relaxed and 
that in the absence of actual separation 
from the family the. right of inheritance 
subsists It would seem to follow that 
even if the auratha has taken his share 
on the death of a parent or on the ie- 
marriage of the surviving parent, he is 
still entitled to claim a share on the 
death of the surviviug parent or on the 
death of the step-parent unless separation 
is proved or is to be presumed, but it 
is unnecessary to go so far as that in 
this case. So far as this case is concerned, 
since respondent has not taken a share 
either on the re-marriage or on the death 
‘of the surviving parent, it seems certain 
that he would be regarded by Burmese 
Buddhist Law as being entitled to share 
in the estate of the step-parent, and there 
can be no doubt that in such part of 
that estate, as can be regarded as jointly 
acquired property of the marriage of 
the parent and step-parent, his share as 
ee his parent's step-children is one- 
ali. < 
As for the suggestion that respondent 
could have no interest in property acquired 
by the step-mother after the death of his 
father, it seems clear that the estate in 
which he shares is the family estate as 
it stands on the death of his step-parent. 
{In so much of that estate as can fairly be 
regarded as the joint family property of 
the marriage of his father and the step- 
mother, his share is one-half, and I see no 
reason to believe thatany of the property 
in which, he has been given that share 
ought to be regarded otherwise than as the 
property of that marriage. As for the mesne 
profits, in view of the decision in the case 
of PanOn v. Mauny Tun Tha (3) I do not 
see how they could have been refused. ` 
1 would, therefore, confirm the decrees of 


‘the lower Courts and dismiss the appeal 


with costs. 
Chari, J.—I concur, 
ZK. Detree confirmed, 
(4) 84 Ind. Cas. 899; 3 R 29; 47 M. L: J. 853; (1925) 
A. L R. (P. C.) 29; 3 Bur. L. J. 340; (1925) M. W. N, 
23; 29 ©. W. N. 824 (P. O). i 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DEORBE No. 1937 

oF 1922. : 

July 14, 1925., 
Present:—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
ADHAR CHANDRA MONDAL 
. EXECUTOR TO THE ESTATE OF LATE’ 
JATADHARI PATRA— PLAINTIFF 
—ÅPPELLANT 

. versus , 
Sheikh ABDUL RAHAMAN alias 
Sheikh ABDUL RAHIM MONDAL 

AND OTHERS —DEFENDANTS— RESPONDENTS. 

Landlordand tenant—-Death of raiyat—Recognition 
by landlord of some heirs of deceased tenant, effect 
of-—Suit for rent against recorded tenants, whether 
maintainable. : 

On the death „of a raiyat itis the duty of the land- 
lord to recognize all the heirs of the deceased tenant 
as representing the whole body of the tenants. It is, 
however, also the duty of the heirs of the raiyat . to 
appear before the landlord and get themselves record- 
ed as tenants in the place of the deceased tenant. 
It is usual that on the death of a Muhammadan raiyat 
only the sons,who are in possession of the holding, 
seek recognition from the landlord’as the representa- 
tives of the deceased raiyat, the daughters having 
married into different families and having left the 
village not caring to possess their shares of the hold- 
ing and to make themselves liable for the rent thereof. 
In such a case the landlord is entitled to record as 
his tenants those who take possession of the holding 
and apply to be recorded as representing the deceased 
raiyat. Lf the heirs who have been so recorded 
and who are in possession go on_paying rent as the 
only recorded raiyats it does not lie in their mouth 
afterwards to turn round and set up the rights of the 
female heirs who have never been in possession 
and have never cared to apply before the landlord for 
recognition: as the heirs of the deceased tenant. Such 
a recognition by the landlord only of the heirs in 
‘possession does not inany way affect the rights of the 
absent heirs, but until such heirs assert their rights, 
the raiyats who have paid rent after such recognition 
cannot refuse to pay the rent which they have agreed 
to pay on the ground that certain other heirs of the 
deceased raiyat have not been recognized as the ten- 
ants of the holding. [p. 657, col. 1] 

Appeal against a decree of the Sub- 
ordinate Judge, Bankura, dated the 20th 
of June 1922, reversing that of the Munsif, 
First Court at Vishnupore, dated the 6th 


of January 1922. 

Babu Panchanon Ghose, for the Appel- 
lant. i 

“ Babu Bijoy Kumar Bhattacharjee, for the 
Respondents. 

JUDGMENT. 

'Chakravarti, J.—This is an appeal 
by the plaintiffs and arises out of a suit 
brought by them, for. recovery. of arrears 
of rent for the year 1324 to 1327 B. S. 
at the rate of Rs. 482-1. The facts short- 
ly stated are these:—It appears that 
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the jote for which the reni is sued for, 
originally stood in the name of Khetn- 
boddya who died many years ago, how > 
long ago we do not know. The defen- 
dant No. 1 is the son of Aizaddy who is 
the son of Khetuboddya. The other de- 
fendants are also the other heirs of the 
original tenant exceptone. The defence 
of the defendant No. 1, who alone con- 
‘tested’ the suit, was that the suit was not 
maintainable under the provisions of ss. 


‘lS and 16 of the Bengal Tenancy Act: and 


that the suit was bad for defect of parties, 
because ‘Namuda, a daughter of the original 
tenant, was not a party. He also contended 
that the rent payable was not at the rate of 
Rs. 48-2-1 but was Rs. 46-2-7. Lastly the 
‘defendant claimed abatement of the rent. 
The Court: of first instance found on 
all the issues in favour of the plaintiffs. 
As regards absence of Namuda one of the 
daughters oftheoriginal tenant, the Court 
of the first instance found that she was 
not a necessary party and in the result 
gave a decree to the plaintiffs at the rate 
of rent claimed by them, On appeal by 
the defendant No, 1 the learned Subordi- 
nate Judge, it appears, agreed with the 
First Court as regards the points other 
than that of defect of parties. But on 
the ground that Namuda was not a party 
to the suit, he dismissed it altogether. 
The learned Subordinate Judge however 
does not deal with the findings of the 
learned Munsif on this question. Appar- 
ently he accepted the findings of the Court 
of first instance. The learned Munsif held 
that Namuda was not in possession of the 
jote, although the contesting defendant 
asserted that she was one of the tenants 
in possession as an heiress of the original 
tenant. The learned Munsif further found 
that the defendants who have been sued 
for rent, were paying rent to the land- 
lords and obtaining dakhilas for them- 
selves and that Namuda was not one of 
them. ` 
The plaintiffs have now preferred this 
appeal against the judgment and decree 
of the Subordinate Judge dismissing 
their suit on the ground that Namuda was 
not a party and, therefore, the suit was 


‘not maintainable against the other defend: 


ants. : 

The learned Vakil for the appellant con- 
tended that the conflict of authorities 
pointed out by the learned Subordinate 
Judge does not arise here upon the finde 


eer rete oe ag 
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“ings of the learnéd Munsit. It was con- 
tended that the learned Munsif found not 
only that Namuda was not in possession, 
“but also that all’ along the rent. was being 
` paid by the defendants, who have been 
joined in this suit as tenants defendants 
and obtained dakhilas and that Namuda 
was not one of them. The learned Vakil, 
therefore, contended that upon this finding 
it ought to have been held that the land- 
lords had recognised the defendants who 
were paying rent to them and obtaining 
dakhilas for payment of such rent as the 
heirs of the origittal tenant. We think 
‘that this contention is right. On the death 
of a raiyatit is no doubt the duty of the 
landlord to recognise ‘all the heirs of the 
deceased tenant as representing the whole 
body of the tenants ; it cannot be said that 
it is not also the duty of the heirs after 
the death of a raiyat to` appear before 
the landlord and get themselves recorded 
as tenants in the place of their deceased 
ancestor. It is not unusual in this country, 
that on the death ofa Muhammadan raiyat 
only the sons who are in possession of 
the jote, seek. for -recognition from the 
landlord as the representatives of the de- 
ceased raiyat, in the jote when the daughters 
of. the raiyat who have been married to 
different families, have. left perhaps the 
village and do not care to possess their 
shares of the jote and make themselves 
liable for the rent thereof. In such a case 
the landlord is.entitled to record as his 
tenants those who take possession of the 


jote and apply to be recorded as represent- . 


ing: the deceased raiyai when that is done, 
it is done at the instances both of the 
landlord: and: the heirs of the raiyat who 
take possession of the jland and appear 
before the landlord for recognition as. 
tepresentatives of the deceased jotedars.. 
And if the heirs. who have been:so recorded 
and ‘who are in possession, go on paying 
rent as the only recorded raiyats, it does 
not lie in their mouth ‘afterwards to turn 
round and bet- up. the rights, as in this 
case, of a sister who has never. been in: 


possession and never so far as this record- 


goes, cared to apply before the landlord 
for recognition as one of the heirs. We 
do not know for how long this state of 


things in thé present case, has been. going: 


on, Jt appears to-us that this plea raised 


by the defendant No. 1 was nothing but’ 


an attempt to evade paynient of the rent 
which he was justly liable: to pay for the 
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jote which was in his possession. We 
think, therefore, the findings, in the present 
case, amount to this that on the death 
of Khetaboddya one does not know how 
long ago, the defendants who have been 
rent were recorded in the sher- 
ista of the landlord as representing the 
deceased raiyat. It is true that such a 
recognition by a landlord only of the heirs 
in possession does not in any way affect the 
rights of the absent heirs. But until such 


. heir asserts her rights, we think that when 


with the consent of the heirs in posses- 
sion the landlord ‘records them as the 
ratyats in possession representing the jote, 


the raiyats who have paid rent after such 


recognition, cannot after yearsof such pay- 
ment turn round and set up the right of the 
absent heir of the deceased raiyat. 

We think, therefore, that the judgment 
and the decree of the learned Munsif 
were correct and ought to be restored. This 
appeal is allowed and the judgment and 
the decree of the lower Appellate Court are 
set aside and those of the First Court are 
restored with’ costs in all the Courts. 

Cuming, J.—I agree. 

M. B. 

“4K. Appeal allowed. 


————— 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 1940 
or 1923. 

August 4, 1925. 
` Present: -—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Cuming. 

AMIYA PAL CHOWDHURY—Puaintirr— 
APPELLANT 

Versus me 
Srimati Rant SHARBA MANGALA DEBI 
—-DsFENDANT— RESPONDENT. 

Bengal Tenancy Aét (VIII of 1885), s. 65—Landlord 
and tenant—Transfer of holding by tenant—Pur- 
chaser; whether liable to pay arrears of rént— 
Notice—Suit for rent—Original tenañt, whether 
necessary party—Plaintiffs representing entire estate . 
of landlord—Subsequent addition of parties, effect 


of. 
< Under s: 65 of the Bengal Tenancy Act the rent 
due in respect of a holding is a first charge: on the 
property, and a person who purchases the holding from 
the tenant with notice of the, charge is liable to, pay 
the amount of the rent due to the” landlord’ anw'it is 
not necessary in a suit by the landlord to recover 
such rent to implead the original tenant, who was in 
possession during the period in respect of which the 
rent became due, as a party to the suit. [p. 658, 
cols, 1 & 2.} 
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_ Where at the time of the institution of a suit for 
rent, the entire estate of the deceased landlord is 
represented by the plaintiffs, the mere fact that owing 
to certain events which have happened sincè the 
institution of the suit it becomes necessary to add 
certain other persons also as plaintifis as being 
interested in the estate, would not render the suit as 
originally framed defective. [p. 658, col. 2.] 


Appeal against a decree of the Subordi- 
nate Judge, Nadia, dated the 19th April 
1923,. affirming that of the Munsif, Second 
Court, at Krishnagar, dated the lath Feb- 
ruary 1922. 

Mr. Amarendranath Bose, (with him Babus 
Hiralal Chakrabarti and Dwijendranath 
Dutta), for the Appellant : 

Mr. Brojendranath Chatterjee and Babu 
Satindra Nath Roy Chowdhury, for the Re- 
spondent. ' 


JUDGMENT. 

Cuming, J.—This appeal arises out of 

a suit for rent The plaintiffs who are 
three in number sued as legal heirs of one 
Bipradas, the defendant, who isa purchaser 
from the original tenant one Banwari Das 
for the rent of the years 1324 to 1327 with 
cesses and interest at the rate of Rs. 135 a 
year. The defendant, it may be noted here, 
purchased by a kodala from Banwari in 
Magh 1325. The defence was that the de- 
fendant was not liable for rent for the 
year 1324 because she was not in possession 
and she further pleaded payments over and 
above those that had been credited in the 
plaint and also she objected to the claim 
for cesses and: interest as excessive. The 
First Court held that she was not. liable to 
pay rent for 1324. and 1326 and gave the 
plaintiff a proportionatedecree. The plaint- 
iff appealed to the District Court with 
regard to the rent for 1324 which had been 
disallowed by the First Court. The lower 
Appellate Court held that the defendant 
was not liable to pay rent for 1324 as she 
was not in possession of the tenure in 1324 
and that consequently, she could not be 
said to represent the tenure for that year. 
The plaintiff has appealed to this Court 
with regard to the rent of 1324 and his 
contention is that under s. 65 of the Bengal 
Tenancy Act the rent is a first charge on 
the property and that the purchaser pur- 
chased it with notice of the charge and of 
. his liability to pay any rent that might be 
due at the time he purchased. The respond- 


ent contends first of all, that the tenant” 
from whom he purchased was a necessary: 
party and that in his absence no renf. 


decree could be obtained for the year 1324 
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and that all the landlords were not made 
parties to the suit at the time when it was 
instituted and that the landlord who was 
not originally made a party was added only 
on the 6th February 1922 and for these- 
reasons she was not liable to pay rent for 
1324., With regard to the first contention 
of the appellant I think that he must 
succeed. The rent is a first charge and the 
person who purchased the property must be 
taken to have purchased the property 
charged with the rent due at the time of his 
purchase. It is, therefore, not for this reason 
necessary that the tenant who was in pos- 
session in 1324 should be made a party to 
the suit. l 


` With regard to the ‘other contention of 
the respondent that all the landlords were 
not parties to the suit at the time it was 
instituted and that when the landlord who 
had not been originally madea party was 
madea party subsequently, the claim for 
rent for 1324 was barred, it will appear that 
the suit was originally instituted by three 
persons, Manmatha Pal Chowdhury, Amiya 
Pal Chowdhury and Lilabati Roy as execu- 
tors of the estate of the deceased Bipradas. 
At this time these persons fully represented 
the estate of the deceased and Ranjit the 
other scn was nota necessary party. Bub- 
sequently, it appears that the Will for seme 
reason or other was revoked and this being 
done, Ranjit was added as a party and the 
suit was prosecuted by the legal heirs of 
Bipradas in place of the executors. It is, 
however, quite clear that at the time of the 
institution of the suit the estate was pro- 
perly represented by the executors and, 
therefore, no question arises as to all the 
landlords not being parties to the suit, So 
far as can be seen the whole of the estate. 
of Bipradas was properly represented during 
whole of the suit. 

The appellant is entitled to a decree for 
1324 against the tenure only and he is not 
entitled to any personal decree against the 
defendant.. The decree of the lower Appel- 
late Court will, therefore, be modified to 
this extent that it is ordered that the ap-, 
pellant is entitled to rent cesses and 
interest for the year 1324 in addition to. 
what has already been decreed this portion” 
of his claim is concerned the decree will he. 
one, against the tenure only and not a per- 


sonal decree against the defendant. 


Phe appellant will ‘be entitled to his 
costs in this and in the lower Appellate: 
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Court and proportionate costs in the First 
Court. i 
Greaves, J.—I agree. 
M. B. ` Appeal allowed. 
Z. K. Decree modified. 


MADRAS HIGH COURT. 
CIvIL Revision PETITION No. 240 or 1923. 
September 11, 1924. 
Present:—Mr. Justice Jackson. 
SUNDARAPPIER AND OTHERS— 
DEFENDANTS Nos. 4 To 6—PETITIONERS 
VETSUS 
KRISHNASWAMY IYER AND ANOTHER— 
PLAINTIFF AND DeFenDANT No. 3— 
RESPONDENTS. 

Provincial Small Cause Courts Act (IX of 1887), 


Sch. II, Art. 43-A—Suit to recover moveable property , 


taken forcible possession of by defendant—Jurisdiction 
of Small Cause Court. `. 


A suit by a plaintiff to recover the value of certain 
sovereigns delivered by him to the first defendant and 
alleged to have been illegally, forcibly and fraudu- 
lently wrested from the latter by the second defend- 
ant with knowledge of plaintiff's title in them, and 
without any legal title or valid claim thereto falls 
within the purview of Art. 43-A of Sch. II to the 
Provincial Small Cause Courts Act and is, therefore, 
excluded from the jurisdiction of a Small Cause 

ourt. 


Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of-the Court of Small Causes at Tanjore, in 
S. C.S, No. 140 of 1921. 

‘Mr. N. S. Srinivasa Iyer, for the Appel- 
lants. aa 

Mr. A. C. Sampath Iyengar, for the Re- 
-spondents, 

JUDGMENT.—This revision petition 
comes very late and though the case was 
decided ex parte, I should not ordinarily 
interfere; but- it appears tome that the 
Special Small Cause Judge has clutched 
jurisdiction in contravention of Art. 43-A. 
of Second Schedule to the Provincial Small 
Cause Courts Act. The plaint sets forth that 
the plaintiff delivered 9 sovereigns to the 
lst defendant and 2nd defendant being 
perfectly aware of the fact, illegally, forci- 
bly, and fraudulently, having no legal title 
or valid::claim to be in possession of the 
same, wrested them from Ist defendant. 
This amounts to an’ offence under Ch. XVII 
of the Indian Penal Code. 

. The Court finds that it was not incumb- 
ent on the plaintiff to prefer a criminal 
complaint and he could not have figured 
as a complainant. Why he could not is not 
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explained. In the circumstances the order’ 
of the lower Court must be held to have 
been passed without jurisdiction and I 
reverse it, i 

One Vakil's fee is allowed in this and- 
Civil Revision Petition No. 241 of 1923. 





This éase having been posted again this 
day for being spoken to the Court deliver- 
ed the following 

JUDGMENT.—The plaint may be re- 
turned and the plaintiff is directed to pre- 
sent the plaint, if so advised, in the proper 
Court. 


V. N. V. Petition allowed, 


RANGOON HIGH COURT, 
Crvit MISCELLANEOUS APPEAL No. 53 
oF 1924. 
April 27, 1925. 6 
Present :—Mr. Justice Heald and 
Mr. Justice Rutledge. 
MAUNG SHWE HPU AND OTHERS— 
APPELLANTS 
versus 
U MIN. NY UN— RESPONDENT. $ 

Civil Procedure Code (Act V of 1908), Seh. II, ` 
para. 15—Reference to arditration—Mlisconduct—' 
Private enquiry made by arbitrators—Award, validity 
of. ; 
a Court must not be over-ready to set aside an 
award unless it finds that there has been something - 
radically wrong and vicious in the proceeding of the 
arbitrators. [p. 660, col. 1.] is 

The question of the misconduct of an arbitrator is a 
question of fact in each case which must be ascertained 
from the facts of the proceeding itself, [ibid.] 

The mere fact that the arbitrators have made private, 
enquiries concerning the dispute referred to their, 
decision does not amount to misconduct on the part 
of the arbitrators so as to vitiate the award, unless ' 
they have, as the result of their enquiries, rejected 
the evidence regularly taken before them. [p. 660, col; 


2. 

Kai Kh appeal against a decree 
of the District Court, Myaungmya, in Civil 
Regular No. 24 of 1923. 

Mr. Kyaw Myint, for the Appellants. 
Mr. Ba Thein, for the Respondent. f 

JUDGMENT.—This is an appeal from _ 
an order of the District Judge of Myaung- 
mya refusing to file an award made in an 
arbitration without the intervention of the . 
Court, on the ground of misconduct on the 
part of the arbitrators. The alleged mis- 
conduct is that after receiving the statement ` 
of the parties and such evidence as the | 
parties produced before them, they madg ` 
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enquiries from the villagers with regard to 
the lands without ‘the presence of the parties. 
The learned J udge has relied on three de- 
cisions reported in unofficial reports and 
holds that, “a trial before arbitrators should 
be conducted in the same manner as nearly 
as circumstances will permitas trials before 
4 Judge,” We are unable to accept this 
dketum, as if adopted, it would inevitably 
lead to the great majority of the awards 
of arbitrators being upset for failure to 
observe the highly technical web. of proce- 
dure and rules .of evidence which surrounds 
judicial procedure. As Lord Halsbury ob- 
serves.in Andrews v. Mitchell (1) “We must 
not insist upon a too minute observance 


ofthe, regularity of forms among persons. 


who naturally by their education or 
by their opportunities cannot be sup- 
posed to be very familiar with legal pro- 

cedure, and may accordingly make slips 
in what i is mere matter of form without any 
interférence with the substance of their 
decisions.” We may bear in mind the re- 
mark of Cockburn, L. O. J.,in In re Hopper 
(2): “I would observe that we must not be 
over-ready to set aside awards where the 
parties have agreed to abide by the decision 
ofa Tribunal of their own selection, unless 
we see that, there has been something radi- 
cally wrong: and vicious in the proceeding.” 
Misconduct is, in our-opinion, a question of 
tact in each case which must be ascertained 
from, the. facts of the » proceedings. them- 
selves; ; 

: Brom Ex. G which is a rough memo- 
randam, ofthe proceedings of the arbitra- 





oe the. defendant, and the Headman, San 
Tha, were. examined. Then Ex. G goes 
on, : i “Tt still needs to hold an enquiry from 
thel local, people who,should know and also 
the, witnesses, produced by the plaintiff and 
defendant.are yet to be. examined.” 
passage. does not indicate whether the 
arbitrators, contemplated ‘holding’ the en- 
quiry.among the local people in the presence 
of the parties which, would be perfectly 
regular ‘or in, their absence which might be 
quite, irregular, The only reference to, this 
enquiry tin. the award is TG the passage : 
“The. statement of witness. U Shan Tha 

. isip agreement, with what was 
elicited: by the enquiry made from the vill- 


| (1), (1905-4, @: 78. at p.80; 74D. J. Ki B. 333; 91 L. 


2). (is AN 8B. 45. 106; 36 L, J.Q B.97;2Q.B. 
asr; 15 G. T: 566: 15, W. R, 443, 
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This. 


[911. 0719889]. 

agersof Shwegon. Moreover, it tallies wit 

the statement ‘of the plaintiffs and the defen” 
dant.” One of the arbitrators, Ko Ba, states 
in his evidence: “The three of us made 
enquiries in the village separately relating 
to the paddy lands in suit. We did not 
make use of the information thus obtained 
because San Tha's statement tallied with 
that information, Even if they. differed we 


- would have acted upon San Tha's statement.” 


This is all the evidence of alleged miscon- 
duct and we are of opinion that it completely 
fails to establish anything of the kind as 
it does not indicate that the arbitrators acted 
upon the result. of their enquiries, to the 
rejection of the evidence regularly taken 
before them. We may observe that if the 
arbitrators had found that the villagers’ 
statements differed from the evidence pro- 
duced before them, it would have been open 
to them to have called such of the villagers | 
as they thought fit to give evidence before, 
them, 

From the record it seems clear that defen- 
dant submitted the matter in dispute to the 
three arbitrators by Ex. A and that. 
after the first meeting though he had due 
notice he declined to attend or produce 
further evidence. And he now seeks to: 
upset the award upon technical grounds 
without showing that the arbitrators have 
acted unfairly to him ọr contrary to natural 
justice. For these reasons we reverse the 
judgment and decree of the District Court 
and direct that theaward be filed and that 
judgmient be pronounced according to the: 
award, The appellants will have costs of the 
appeal and in the District Court. 

Z. K. Appeal allowed, 


ee 


' MADRAS. HIGH COURT. 
SEGOND CIVIL APPEAL No. 43 oF 1923, 
August 10, 1925. 
Present:—Mr. J ustice, Phillips, 
RAVIPATLI RAMIAH—PLAINTIFF 
P 


“RAVIPATTI LAKSHMI NARAYANA. > 
AND OTHERS—DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 6. li, Expl. IV, 
0: II, r. I—Res die ag for possession as. 
reverstoner of last male owner—-Subsequent. suit-as heir- 
a another person, maintainability of. ` 
Under: Q. I r. 1 ofthe 0. P. C., a plaintiff ought. 


[91 1. ©. 1925) 
to frame his suit ŝo as to inchide all titles on which 
he is entitled to the relief lie claims. [p. 661, col. 2.] 

Where a plaintiff's suit for possassion of certain 
property as reversioner tothe last male owner is 
dismissed, a second suit for possession of the same 
property against the sime defendant on the strength 
of his titleas heir of another person is barred by 
virtue of Expl. IV tos. LL of the C.P.C., since he ought 
to have pleaded both ‘the titles in the first suit. [¢bid.] 

Where a question of right or title has been ad- 
judicated upon in a suit, the bar of the judgment 
cannot bs avoided by suing ona new form of claim 
or on a ground of relief which might have been, but 
was not raised or determined, in the formar suit. [p. 
662, col. 1.] : i 

Govinda Menokki v. Govinda Kurup, 52 Ind. Cas. 
735; 10 L. W. 170; (1919) M. W. N. 677, Naina 
Muhammad Rowthe¥ v. Abdul Rahaman Rowther, 12 
Ind Cas. 207; 46 M. 135; (1922) M. W.. N. Bib; 17 L.W. 
188; 32 M. L. 'T. 82; (1923) A. T. R. (M.) 257 and Fateh 
Singh v. Jagannath Baksh Singh, 91 Tnd Cas. 280; 
48 M. L. J. 64; (1925) A. I. R. (P.C) 55: 20. W.N. 
25; 12 O. L. J. 117; L. R. 6 A. (P. C) 50; 27 O C. 33k 
27 Bom. L. R. 725; 29 O. W. N. 749; 47 A. 158; 23 A. 
L. J. 139; 22 L. W. 53 (P. O), relied on. 


Second appeal against a deeree of the 
District Court; Guntur, in A. S. No. 262 
of 1921, preferred against a decree of the 


Court of the District Munsif, Narasaraopet, 
in O.S. No. 1326 of 1919. 


Mr. Ch. Raghava Ro, for the Appellant. . 


Mr. B. Jagannadha Dos, for the Respond- 
ent. i 


JUDGMENT. —The plaintiff-appellant 
brought a suit to recover certain property 
allaging that he was the reversionary heir of 
one Venkanna, ‘The property had been in 
the possession of, Narasimma a female réla- 
tion of Venkanna and, according to plaint- 
iff, hér possession was under ticense from 
him. He, therefore, sued to recover the pro- 
pérty ftom the defendants, who were in 
possession after Narasimma’s death. The 
suit was: dismissed. The present suit was 
brought to recover the same property 
from the same defendants on the ground 
that the plaintiff was the heir of Narasimma 
who had been in possession of the property. 
The lower Courts have found that, this 
- guit is barred under s. 11, Expl. IV, of 
the ©. P. ©., and thé Court of first in- 
stance reliés on the decision in Govinda 
Menokki v. Govinda Kurup (1) for its de- 
cision. That case appears to be very much 
in point as also a very recent case reported 
as Naina Muhammad Rowther v. Abdul. 
Rahaman Rowther (2). There are also cases 


(1) 52 Ind. Cas. 735; 10 L. W. 170; (1919) M. W. N. 
677. < 
(2) 72 Ind. Oas. 207; 46 M. 135; (1922) Mi W N. 845: 


17L. W, 1838; 32 M. L. T, 82; (1923) A. I R. l) - 
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Masilamania Pillai v. Thiruvengadam 
Pillai (3) and Gariya Rangaswamy Pairudu 
v. Mojji Appalaswamy (4), which all support 
the lower Courts decision and there is 
also a very recent pronouncement of thé 
Privy Council reported as Fateh Singh v. 
Jagannath Baksh Singh (5); which is auther- 


` ity to the same effect. 


The learned Vakil for the appellant is con- 
strained to rély mainly on cases which were 
decided under the ©. P. ©. of 1859, viz., 
Nousha Begum v. Umrao Begum (6) and thé 
dissenting judgment ofGarth, C. J., in Deno- 
bundhoo Chowdhry v. Kristomone2 Dossee 
(7). These judgments, however, whether 
they were under the then existing Code cor- 
rect or not, appear to be in conflict with 
the very early case of the Privy Council in 
Woomatera Dibea v. Kristokaminee Dossee 
(8). It seems to me here that the plaintiff at 
the time of bringing his first suit possessed; 
as he alleges, title as reversioner to Ven- 
kanna and also as heir to Narasimma. He 
sued on his title as absolute owner alleging 
that the defendants had trespassed upon the 
property. His cause of action was his 
absolute right to the property which had 
been, infringed by the trespass of the 
defendants. Whether his title came to 
him in one way or in another it appears td 
me to beimmaterial, for it would give him 


‘no different right as against the defend= 


ants or in respect of the alleged act of 
trespass, and I think that, under s. 11; 
Expl. IV, he certainly might have 
put forward both his titles to the pro-, 
perty and I think that he also ought 
to have doneso. In deciding whether hé 
ought to have done so, the provisions of O. 
IL, r. l are relevant. That rule says: —‘‘Every 
suit shall, as far as practicable, be framed. 
so as to afford ground for final decision upon: 
the subjects in dispute and to prevent fur- 
ther litigation concerning them.” There- 
fore, when the plaintiff brought his first 
suit he should have framed it as far as 
practicable as to afford ground for final de, 
cision in order to prevent further litigation: 
There is no inconsistency between the two 
|| 


(5) 91 Ind. Cas. 280; 48 M. L. J. 64; (1925) A. LR. 
P.O.) 55; 2 0. W. N. 25; 190. L.J. 117; L R. 6A. 
(p. 0) 50:27 0. 0. 334; 27 Bom. L. R. 725; 29 0. W. 
N. w 47 A. 158; 23'A. L. J. 7899; 22 L. W. 58 

. 0). 

Oe) TIN. W. P. H. C. R. 60. 
(7) 2 C. 152; 1 Ind. Dee. (N. s.) 393. 
(8) 11 B. L. R. 158; 18 W. R. 163. 
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pleas set up by him ona it would not have 
een inconvenient to try. them together. 
‘Since, therefore, r. 1 says that every suit 
‘shall be framed so as to afford ground for 
‘final decision, I think under Expl. IV 
the suit ought to be so framed if possible 
and the plaintiff ought to have framed his 
‘first suit so as to include both the titles 
which he has now set up in separate suits. 
Reliance is placed by the appellant on 
‘Ramaswami Ayyar v. Vythinatha Ayyar (9) 
‘but, so far as the facts ofthe case are con- 
cerned, they donot help him for they relate 
to'a case where two different mortgages 
were sued on, but ‘certain observations are 
relied on whieh I do not think really help 
the appellant. It is suggested that the 
words “subjects in dispute”, in O. IL r. 1, 
weally mean cause of action ‘and cause of 
‘action alone, but the observation in Rama- 
swami Ayyar v. Vythinatha Ayyar (9) is 
as follows: i 
“The expression ‘subjects in dispute’ 
means the cause of action or the subject- 
> matter of litigation, that is, the right which 
‘one party claims as against the other.” 
-Here the only right claimed by the plaintiff 
as against the defendants is the right of 
possession as owner, and, consequently, 
“the “subject i in dispute” is the same in both 
the suits. Again a quotation from Scotland, 
-©. Js judgment in -Chinniya Mudali v. 
Venkatachella Pillai (10) appears at page 
767* : “I take it to be also clear, asa general 
Tule, both on principle and authority, that 
when a question of right or title has been 
adjudicated upon ina suit, the bar of the 
_ judgment cannot be avoided by suing ona 
new form of claim or on a ground of relief 
which might have been, but was not, raised 
or determined in the former suit”. That 
appears to be applicable to the facts of the 
present case The plaintiff brought his 
first suit on title. He brought the second 
suit onthe same title, merely alleging differ- 
ent facts as the basis of that title: in fact 
this second suit issimplya new form of 
his claim as against the defendants. I do 
not think it is necessary to refer at length 
‘to the cases in this Court cited by appel- 
lant. Allunni v. Kunjusha (11) and Manga- 
sa kk v, Veerappa Goundan (12) which 


(9) 26 M. 760; 13 x. L. J, 448. 
` (10) -3 H. O. R. 32 
` (11) TM 204; § Ind. ‘Jur. 135; 2Ind. Dec. (x, s.) 


8. 
(22) 52 Ind. Cas. 813; (1919) M W. N. 287. 
“#Pages of 26 M= Ea] 
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can be distinguished on their facts. Fol- 
lowing Muhammad Rowther v. Abdul Raha- 
man Rowther (2), I must hold that the lower 
Appellate Court was right and dismiss 
the second appeal with costs. i 
V. N. V. 
Appeal dismissed. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM: APPELLATE Decree No. 1203 
oF 1923. 

June 4, 1925. 
Present:—Sir Ewart Greaves, KT., and. 
' Mr. Justice B. B. Ghose. . 
ABBAS SHEIKH AND otpzrs— 
DEFENDANTS——APPELLANTS 


versus a. 
NEYAMATENNESSA BIBI AND OTBERS 


—PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 49-—Eyect- 
meni—Under-raiyat—-Denial of landlord's title-- 
Notice to quit, whether necessary. 

Where ina suit for ejectment the plaintiff alleges 
that the defendant holds under an under-raiyata 
settlement the defendant cannot be ejected’ except in 
accordance with the provisions of s. 49 of the Bengal 
Tenancy Act. The mere fact that the defendant has 
denied the plaintiff's title will not entitle the-latter 
to eject the former without complying with the pro- 
visions of s. 49. [p. 663, col. 1] Bien 

Appeal against a decree of the District 
Judge, Murshidabad, dated the 18th 
January 1923, reversing that of the Munsif, 
Lalbagh, dated the 20th December 1921. 

Babu Urukram Das Chakravarty, for the 


Appellants. 

Babu. Rupendra Kumar Mitra, for the 
Respondents. 

JUDGMENT.—This is an appeal by 


the defendants against the decision of the 
District Judge of Murshidabad reversing 
the decision of the Munsif of Lalbagh, The 
suit out of which this appeal arises. was one, 
for declaration of title and for khas posses- 
sion on the ground that the defendants had 
denied the. plaintiffs’ title and possession. 
The defence put forward by the defendants 


. was that the plaintiffs held the property 


benami for them. The First Court dismissed 
the suit holding that the transaction was a 
benami one and the plaintiffs were the 
benamidars of the defendants. The second 
Court set aside this finding and the suit = 
was decreed with costs. 

The point raised before us on behalf of 
the appellants is that in view of the state- 


-ment contained in the plaint the decree for 


[91:1, O. 1895] 


ejectment should not have been passed. 
Now, in para. 4 of the plaint the plaintiffs 
made the following allegations that the 
defendant took an under-raiyati settlement 
of the half share of Mobarak Hossain of 
the land described in schedule ka at an 
annual rent of 3 bighas 14 aris of thika 
paddy and by that right came into posses- 
sion and paid the thika paddy for the year 
1324. As Ihave already stated the appel- 
lants say that after the statement by the 
plaintiffs in the plaint they cannot deny 
now that the appellants are karfa tenants 
and it is said that accordingly they cannot 
be ejected in the manner in which the lower 
Appellate' Court has decreed the suit. 
Under the provisions of s. 49 of the Bengal 
Tenancy Act an under-raiyat shall not be 
liable to be ejected by his landlord, except 
(a) on the expiration of the term of a 
written lease; (b) when holding otherwise 
than under a written lease, ut the end of 
the agricultural year next following the 
year in which a notice to quit is served 
upon him by his landlord. This being so 
I think the contention of the appellants is 
correct and the decree for khas possession 


passed by the learned Subordinate Judge 


is incorrect. : 

It was urged before us on behalf of the 
respondents in reliance on a case of Sutya- 
bhama Dassee v. Krishna Chunder Chatter- 
jee (1) that despite the provisions of s. 49 
as the defendants had denied the plaintiffs’ 
title they were liable: to be ejected. At 
the time when this decision was given there 
was no such provision such as is now to 
be found ins. 49 of the Bengal Tenancy 
Act. ' 

In the circumstances, therefore, we think 
that the learned Judge was wrong in pass- 
ing a decree for khas possession but we 


think that if the appellants rély as they do. 


upon the statement of, the. plaintiffs con- 
tained in para. 4 of the plaint they must 
accept this as a whole and this being so, 
. they are clearly liable for rent at the rate 

_ stated in that paragraph and in para. 7 of 
the plaint.. 


The result is that the appeal succeeds to 
this extent that, there will be no decree for 
khas possession, -We. declare that the de- 
fendents are karfa tenants under the plaint- 
iffs. There will be a further decree in 
favour of the plaintifis against the defend- 
ants for the sum of Rs. 148 being the rert 


(1) 6 0, 55; 6°O. L, R. 875; 3 Ind, Dec. (X. 5) 36. 
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claimed in the suit. The order for costs in 
both the Courts below will stand. We 


make no order as to coststin this Court. 


M. B. 
Z, Ke 


Appeal partly allowed. 
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RANGOON HIGH COURT. 
First Crvin APPRAL No. 53 or 1924, 

May 18, 1925. vit as 
Present :—Sir Sydney Robinson, Kr., 
Chief Justice, and Mr. Justice Brown; 
MA SEIN BYE—APPELLANT 
VvETSUS ' 
S. R. M. M. R.M. CHETTY FIRM— 
RESPONDENT. 

Registration Act (XVI of 1908), s. 17—Transfer of - 
Property Act (IV of 1882), s. 89-—Mortgage by deposit 
of title-deeds—Memorandum of terms-—-Registration, , 
whether necessary—Succession Act (X of 1865), s. 269 
—Ezecutor, powers of, to dispose of property of deceas- | 
ed—Direction in Will to discontinue business—-Mort- 
gage by executor to raise money for purposes of busi- 
ness, validity of. 

An equitable mortgage may be created by the mere 
deposit of title-deeds and without any writing being 
executed between the parties. Where, however, a 
writing is executed between the parties and is the 
sole repository of the terms of the bargain between 
the parties, the transaction can be proved only by 
proof of the writing and the writing would in such a 
case require to be registered under the provisions of 
s. 17 ofthe Registration Act. Where, however, an 
equitable mortgage is created by the depesit of title- 
deeds and a written memorandum of the terms of 
the deposit is subsequently obtained as a separate 
transaction altogether, the memorandum does not 
create the mortgage which has already come into. 
existence and does not, therefore, require registration, 
[p. 665, cols 1&2] 

An equitable mortgage to secure the re-payment of 
a sum of money lent on a promissory-note was com- 
pleted simultaneously with the execution of the pro- 
missory note by handing over the title-deeds of 
certain property to the creditor. Some days after- 
wards a memorandum was drawn up which stated as 
follows :—“I beg to deposit with you the under- 
mentioned securities and request you to hold the 
same or any other securities which I may from 
time to time deposit with you to my order subject 
to your lien thereon for any loan granted tous. You 
are hereby authorized to sell the said securities or any 
of them in any way which you may consider expedi- 
ent”: , ; 

Held, that the equitable mortgage having been 
created before the memorandum was drawn up. the 
memorandum did not constitute the bargain between 
the parties and did not require registration. |p. 665, 

1. 2. 

“rhe power of an executor or administrator under 
s. 269 of the Succession Act to dispose of the property 
of the deceased is unqualified. [p. 665, col. 2.] 

Where a testator in his Will directed that his share 
in a certain partnership business should be realized 
and that the partnership should not be continued so 
far as he was concerned, but the executors continued 
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the partnership business and in order to raise money 
for that purpose created an equitable mortgage 
over a portion of the estate of the deceased : 

Held, that the mcrtgage was valid and was binding 
on the estate. [p. 666, col. 1,] 

First appeal against a decree of the 
Original Side of this Court, in Civil Regu- 
lar No. 38 of 1923. 4 


Mr. N. N. Burjorjee, for the Appellant. 
Mr. Cowasjee, for the Respondent. 


JUDGMENT.—Two suits were brought 
by the plaintiff Chettiar Firm to recover 
moneys due on two promissory-notes secur- 
ed by equitable mortgage by deposit. of 
title-deeds. The two cases were heard to- 
gether, the evidence being the same, anda 
decree was passed in favour of the plaintiffs 
in both cases. The first suit was on a 
promissory-note for Rs. 40,000 executed by 
one Teo Khoo Tee. Certain title-deeds were 
deposited at the same time as security 
with intent to create an equitable mortgage. 
There has been no appeal against the 
decree with reference to that promissory- 


note. The other suit, which was similar, 
was based on a promissory-note for 
Rs. 30,000. Originally, the defendants 


were the widow and -children of Teo Khoo 
Tee, and his brother, who was his partner 
in the business, carrjed on under the style 
of Ban Aun & Co. 

At the first hearing before issues were 
fixed Counsel for the plaintiff stated that he 
desired a decree against the executors of 
Teo Khoo Tee's Will only, and Counsel for 
defendants Nos. 2, 3, 4, and 5, who are the 
children of Teo Khoo Tee, argued that their 
names might be struck off the record and 
this was done. The suits then proceeded 
against defendants Nos. 1,6 and 7, the son 
of Teo Khoo Tee’s Chinese wife, the resi- 
duary legatee under the Will, his widow 
Ma Sein Bye, who is now the sole appellant, 
and his brother. Defendants Nos. 1 and 7 
have not appeared or taken any part in the 
suits. 


Teo Khoo Tee was trading in partner- 
ship with his brother the seventh defend- 
ant. He left a Will. Some seven or 
eight months after his death Ma Sein Bye, 
by the aid of Lugyis, had this Will opened 
and its contents were explained. The Will 
directs the executors to realize his share 
jn the partnership and out of that share to 
pay. certain legacies. He further devised 
the house No. 87, Tsitkai Maung Khine 
Street, which is the subject of the equitable 


MA SEIN BYE D. B. R. M. M. R; M. CHETTY FIRM, 
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mortgage in this appeal, to a minor son _ 
by his Chinese wife, who was the fifth 
defendant, There is no doubt, therefore, ` 


‘that Ma Sein Bye was fully aware that the 


testator’s direction was that his share in 
the partnership should be realized and that- 
the partnership should not be continued so 
far as he was concerned. 

Jt is in evidence that after Teo Khoo 
Tee's death the Chettiar, being anxious for 
his money, went and interviewed the seventh 
defendant who was then carrying on 
the partnership business, and Ma Sein Bye 
and the adult children who were in Ran- 
goon, and was informed that he need not 
be in fear for his money, and that the 
business would be continued as before, that ` 
it was continued, and that Rs. 10,000 was 
paid. and the title-deeds of one of the 
houses deposited assecurity were returned, 
The takings of the partnership were paid in 
to the account with the Chettiar. The first 
defendant then came from China and be- 
came the manager of the business, his 
uncle, the seventh defendant going to 
China. Some two and-a-half years after . 
Teo Khoo Tee’s death it was desired to 
raise Rs, 30,000 from the Chettiar and the 
promissory-note in suit was executed. 

It isin evidence that the title-deeds of 
No. 87, Tsitkai Maung Khine Street, Ran- 
goon, were handed over to the Chettiar for 
him to verify the title, and that the next 
morning the 23rd May 1921, the Chettiar, 
who was satisfied with the title, advanced 
the money. The promissory-note, Ex. K, 
was. executed by the first defendant on 
behalf of Ban Aun & Co.,and the title-deeds 
were handed over as security with intent to 
create an equitable mortgage. 

It is also in evidence that that evening 
the Chettiar’s agent ordered a clerk to draw 
out a memorandum, Ex. L, and get it 
signed. This he did and took it the next 
day to the first defendant who executed it, 

There are two points for decision in 
this case. The first is as to whether this 
memorandum, Ex. L, constitutes the con- 
tract of equitable mortgage between the 
parties. If it does, it-being not registered 
cannot be given in evidence and being the 
sole evidence of the equitable mortgage the 
equitable mortgage would, therefore, fail. 
The next point raised is that the action of 
the executors in continuing the business 
and in borrowing this money for the 
business and granting an equitable mort-. 
gage is wrongful and, therefore, although 
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they themselves may be personally liable, 
the estate cannot be made liable. 

As to the first point, the law is set out 
in a decision by their Lordships of the 
Privy Council in the case of Subramonian 
v. Lutchman (1). Their Lordships quote 
with approval the dictum of Couch, 0. J. 
in Kedarnath Dutt v. Sham Lall Khettry 
(2): “The rule with regard to writing is 
that oral proof cannot be substituted for 
the written evidence of any contract which 
the parties have put into writing. And 
the reason is that writing is tacitly con- 
sidered by the parties themselves as the 
only repository and the appropriate evi- 
dence oftheir agreement. If this memo- 
randum was of such a nature that it could 


be ‘treated as the contract for the mortgage 


and what the parties considered to be the 
only repository and appropriate evidence 
of their agreement, it would be the in- 
strument by which the equitable mortgage 
was created and would come within s. 17 
of the Registration Act’. They further 
refer to the case of Pranjivandas Jagjivan- 


das Mehta v. Chan Ma Phee (3) whereit was- 


laid down by their Lordships as follows :— 
“The law upon this subject is beyond any 
doubt: (1) Where titles of property are hand- 
ed over with nothing said except that they are 
to be security, the law supposes that the 
scope of thesecurity is the scope of the title: 
(2) Where, however, titles are handed over 
accompanied by a bargain, that bargain 
must rule. (8) Lastly, when the bargain is 
a written bargain, it,and it alone, must de- 
termine what isthe scope and extent of secu- 
rity.” The words of Lord Cairns in the case 
of Shaw v. Foster (4) are also quoted: 
“Although it is a well-established rule of 
equity that a deposit of a document of.title 
without more, without writing, or without 
word of mouth, will create in equity a 
charge upon the property referred to, I 
apprehend that that general rule will not 
apply where you have a deposit accompani- 
ed by an actual written charge. In that 
` (1) 71 Ind. Cas. 650; 1 R. 66; (1923) A. IR. (P. C.) 
50; 44 M. L. J. 602; 32 M. L. I, 184; 25 Bom. L; R. 
582: 2 Bur. L, J. 25; 380. T. J. 4i; 18 L. W. 446: 
(1923) M. W. N. 762; 28 O. W. 1I 1; 50 0. 338; 50 I. A. 
17 (P. C). 

(2) 11 B. L. R. 405; 20 W. R. 150. 

(3) 35 Ind Cas. 190; 43 I. A. 122; (1916)1 M W.N. 
443: 31M. L. J. 155; 4 L. W. 63; 14 A. L, J. 633; 20 
O. W. N, 925; 18 Bom. L. R. 664; 29 M. L. T. 242; 9 


Bur. L. T, 125,430. 895; 210. L. J. 314:8 D. B. R. 
458 (P. C). 

(4) (1872) 5 H. L, 321; 42 u. J. Ch. 49; 27 L.T 281; 
20 W. R. 907 
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case you must refer to the terms of the 
written document, and any implication that 
might be raised, supposing there was no 
document, is put out of the case and 
reduced to silence by the document by 
which alone you must be governed,” There 
can, therefore, be no question that, if this 
document, Ex. L, was given simultaneously 
with the execution of the promissory-note 
and the handing over of the title-deeds and 
was intended by the parties to be the only 
repository and appropriate evidence of their 
agreement, that memorandum would create 
the equitable mortgage and it would come 
within’ s. 17 of the Registration Act. We 
cannot go beyond it except to supply 
such facts as to which the document is 
silent. In Subramonian v. Lutchman (1) 
their Lordships then proceeded to con- 
sider the evidence which they held showed 
that the whole transaction was completed 
atone and the same time; and they then 


‘referred to the memorandum and held that 


its wording showed that it was a bargain 
between the parties and that without its 
production in evidence the plaintiff could 
establish no claim, and as it was unregis- 
tered, it ought to have been rejected. That 
document states, “We hand you herewith 
title-deeds relating to ae NA, 
Please hold these as security against ad- 
vances made to us. We also hand you 
roe Please hold these as further 
security against advances made to us,” 
Turning now to Ex. L, we find that it is 
in very similar terms. It says,“I beg to 
deposit with you the under mentioned secu- 
rities and request you to hold.the same or 
any other securities which I may from time 
to time deposit with you tomy order subject 
to your lien thereon for any loan granted to 
us ete., etc.” It further sets out, “You are 
hereby authorised to sell the said securities 
or any ofthem in any way you may con- 
sider expedient.” It would be very difficult 
to distinguish this from the document 
executed in Subramania’s case (1) and, if 
the transaction was all one and this docu- 
ment was executed simultaneously with the 
deposit of title-deeds, it would undoubted- 
ly be the bargain between the parties by 
which alone the equitable mortgage vould 
be proved. 

Coming now to the evidence, the plaint 
sets out the execution of the promissory- 
note and then proceeds that “at the same 
time, as agreed between the parties the 
said defendant deposited the title-deedg 
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relating to house No. 87 in Tsitkai Maung 
Khine, “Street, RAangOOD. seeen with 
intent to create a security thereon in respect 
of the said loan in favour of the plaintiff 
firm. The said agreement and the title- 
deeds are herewith filed and marked B, O. 
C,-l and C-2.” Exhibit L was filed with 
the plaint and was marked B. Itis urged 
that this clear statement in the plaint points 
to the fact that Ex. L was executed simul- 
taneously as part of. one and the same 
transaction with the promissory-note and 
the deposit of title-deeds. And it is urged 

‘that the oral. evidence was dictated by the 
fact that in the written statement the agree- 
“ment was pleaded and it was submitted 
that no valid mortgage was created for 
want of registration of the said agreement, 
Exhibit L bears date on the stamp the 
28th of some monthin 1919, and it is urged 
‘that the Chettiar got a numberof these 


printed forms stamped for the purpose of. 


using them always on such occasions and 
it was, therefore, eminently probable that 
this document was executed simultaneous- 
ly and formed the bargain between the 
parties. Making all allowance for this argu- 
ment we have to decide whether the oral 
evidence for the plaintiff is to be believed. 
There is no evidence to rebut it; there could 
not well be, for the Ist defendant has never 
appeared. The learned Judge in the Court 
below had the witness before him and he 
held that he told a plain straightforward 
story which. was not broken in cross-ex- 
amination. He was satisfied that the wit- 
ness was speaking the truth. He is in 
a much better position to decide that ques- 
tion than we, as a Court of Appeal, are, 
and we see no reason to differ from his 
finding. Further, as is recorded in the 
judgment, this point was not argued. The 
judgment says, “ With regard to Issue 
No, 8 it has not been contended that Ex. L 
is a document constituting the bargain 
between the parties;” and we have no doubt 
that this technical point is only pressed 
now, because itis the only hope of suc- 
ceeding in this appeal. We, therefore, 
agree with the Court below that Ex. L 
did not form, and was not intended to 
form, the' bargain between the parties, 
Accepting the evidence, the equitable mort- 
gage was completed by the handing over 
of documents on the morning of the 23rd 
May with intent to create ther eby an equit- 
able mortgage to secure re-payment o: the 


sum of money lent on thé promissory-note, 
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LIT O. 1925] 
The subsequent taking ofa memorandum 
did not creatè a mortgage which was already 
in existence. 

The only otker question is whether the 
executors by acting in the manner they 
did can bind the estate. The Chettiar did 
not know there was a Will. We have been 
referred to the English Lew on the subject. | 
But it would appear that the Indian Law 
as regards immoveable property is different. 
That is contained in s. 269 of the Indian. 
Succession Act which lays down that, “An 
executor or administrator has power to-dis- 
pose of the property of the deceased, either | 
wholly or in part in such manner as he 
may think fit." That power is unqualified 
and embodies the law, in England as to 
personalty. Illustration B to the section 
lays down. “The executor, in the exercise 
of his discretion, mortgages apart of the. 
immoveable estate of the deceased. The. 
mortgage is valid.’ And where the exe- 
cutors borrowed mouey to discharge debts | 


incurred by them in the administration 


of the estate and gave a bord for re-pay- 
ment, and at the same time mortgaged all 
their right, title and interest in certain real 
estate as further security giving power to. 
sell on default made to the mortgagée, it 
was held that the executors had that power 
and that the conveyance made in exercise cf 
the power given is valid and operative to 
transfer the property to the purchaser 
[Seale v. Brown (5).] That being so,—and 
this point not having been raised before, —~ 
we are of opinion thatthe decision of the 
Court below was correct ana the decree 
passed must be confirmed. The appeal 
will stand rejected with costs through-. 
out. 

Z. K. Appeal dismissed. 

(5) 1 A. 710; 3 Ind. Jur. 72; 1 Ind.‘ Dee. (N. s) 
496. ` , 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 10 or 1924. 
‘March 27, 1925. 
Present:—Mr. Justice Odgers. 
LOMADA PEDDA SUBBAYYA— 
DEFENDANT No. 1—APPELLANT 
` versus ` ; 
SATHIPALLI RAYAMMA AND oTHERS— 
PLAINTIFFS Nos. 1 ANd 3 AND DEFENDANTS 
: Nos. 2 To 5—RESPONDENTS. 
Civil Procedure Code (Act Y of. 1908), 8. 105, 


[91 I. 0. 1925] 


O. XLI, r. 28—Jurisdiction declined by Trial Court 
—Appeal—Remand—Incidental decision of question 
relating to nature of property in suit, whether binding 
—Inam—Devadayam land, whether alienable. 

Where in order to determine the question whether 
a Trial Court which has declined jurisdiction in a 
ease has or has not jurisdiction to try the case, 
an Appellate Court gives an incidental decision on the 
nature of the property which is the subject-matter of 
the suit and holding that the suit is triable by the 
lower Court remands the suit to that Court for deci- 
sion on the merits, the only question which must be 
taken to have been finally decided by the Appellate 
Court is the question of jurisdiction and the decision. 
with regard to the nature of the property cannot be 
treated as final so as not to be open to question in an 
appeal against the decree finally passed by the T'rial 
Court. [p. 668, cols. 1 & 2.] | 

‘Devadayam lands granbed for the performance of a 
definite service, for instance, to chant hymns ina 
temple, are inalienable. [p. 668, col. 2.] 

Second appeal against: a decree of the 
Court of the Temporary Subordinate Judge, 
Cuddappah, in A. S. No. 38 of 1923, (A. 8. 
No. 156 of 1922, on the file of the District 
Court, Cuddappah), preferred against the 
decree of the Court of the District, Munsif, 
Proddattur, in O. S. No. 633 of 1920. 

Mr. K. Y. Adiga, for the Appellant. 

Mr: V. C. Seshachariar, for the Respond- 


ent. 


. JUDGMENT.—This isa case of some 
little difficulty asthe meterials appear to 
me to be somewhat slender. The plaintiffs 
sued for certain inam lands claiming under 
the 5th defendant. The first defendant was 
in possession of these lands under a lease 
from defendants Nos. 3 and 4. When the 
case was first tried, the first District Munsif 
held that he had no jurisdiction to try the 
suit as the matter fell within the purview of 
s. 21 of Madras Act III of 1895. Thiswas on 
the first issue as to ‘‘whether the lands in 
dispute are service inams, and whether 
this Court has no jurisdiction to entertain 
a suit with respect to the same.” The learn- 
ed District Judge considered both these 
points and found that the lands in question 
were service inams governed sby Madras 
Act III of 1895; and as the plaintiffs in the 
suit did not rely on any right to an office or 
its emoluments, the Civil Court had juris- 
diction to entertain the suit, and remanded 
the suit tothe District Munsif for disposal 
according tolaw. On the suit coming on 
again before the District Munsif he observ- 
ed that the suit imams were village service 
inams covered by Madras Act III of 1895 
and that they were granted to the inamdar 
for reciting Saddulu on the occasion of the 
festival of the village goddess. The 
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District Munsif came to the conclusion 
that the alienation in favour of the plaintiffs 
was void and not enforceable under s. 5 of 
Act III of 1895 which was the subject of 
the second issue. In the judgment under 
appeal the learned Subordinate Judge has 
held disagreeing with the District Judge 
remanding the suit that they were village 
service inams. He thought the lands were 
not attached to any temple and that the 
inamdar. could in no sense be called a 
temple servant, but he held that the lands 
were devadayam permanent hereditary 
imams and were alienable. He, therefore, 
decreed in favour of the plaintiffs. 


On second appeal the first point taken 
is that the Subordinate Judge had no 
jurisdiction to review the finding of the 
District Judge in his order of remand as to 
the character of those inams. As has been 
seen, the character of the inams and the 
jurisdiction of the Court to entertain the 
suit are made the subject of the same issue 
viz. the first. Itis said that the plaintiffs 
had the opportunity to appeal against so 
much of the finding of the District Judge 
as determines the character of the inams 
and that not having done so, they are 
now concluded by that finding, it being a 
finding on a preliminary point. This T 
think, itis; and Balwant Ramchandra Natu 
v. Secretary of State (1), Subbalakshmamma 
v. Venkatarayadu (2) and Latchumammal 
v. Gengammal (3) may be referred to ag 
authorities for the position taken up. I 
think, however, that what the Subordinate 
Judge really intended to do and the impor- 
tant part,of his remand order is the finding 
as to jurisdiction and I think that the case 
reporied as RamaswamiGoundan v. Kalai- 
vasal Marudai Reddi (4) is authority for 
this position. The preliminary point was 
really whether the Court had jurisdiction 
to entertain the suit. That stood in limine 
and that is what I think was intended to 
be found by the Subordinate Judge. There- 
fore, I think the first point for the appellant 
must fail. 


The second point is that the lands are 
hereditary village service inams and so 
l 6 32 B. 432; 10 Bom. L. R. 531. 

2) 2 Ind. Cas. 525; 32 M. 318; 5M. L. T. 75, 

(3) 7 Ind. Oas. 858; 34 M. 72; 8 M. L. T. 233; (1910) 
M. W. N. 692 . 


(4) 8t Ind. Cas. 622; 19 L. W, 877; 46 M. L. J. 
rel age M. W. N, 241; (1924) A. LR, QL) 469; 47 
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alienahle. Iam not at present prepared to 
say that this service of reciting hymns 
can he said to bea village service. The 
District Judge in his order of remand does 
observe that the Asadiis a village servant 
of considerable importance. The Inam 
Register, Ex. B, regards this land as a 
‘permanent inam for the service of telling 
Suddalu in the festival of Gramadevata at 
Kallur “now rendered” and it is confirmed 
under r. 3 of the Board’s Standing Orders 


which refers to an inam for religious or, 


charitable objects. The village Register, 
Ex. A, refers to the inam as devadayam 
granted for chanting hymns at the time of 
the festival of the village deity. I find 
some difficulty in saying that a person 
who performs a service of this character 
falls within the purview of s. 3, sub-s. 4 of 
Madras Act 111 of 1895 although of course 
the list given is not exhaustive. Mr. V. ©. 
Seshachari for the plaintiffs does not con- 
tend thatthe lands are devadayam. His 
contention is that they are the personal 
inams of the holder of this office; and 
apparently his argumentis that he is en- 
. titled to do what he likes with them. The 
matter is not free from doubt. But I have 
the finding of the Subordinate Judge and 
toa certain extent I have the support of 
the Inam Register as to the character of 
this inam and I do not see. any sufficient 
reason to hold that they are clearly not 
devadayam inams in spiteof Mr. Adiga’s 
contention that they not only fall under 
s.3 of Madras Act III of 1895 but under 
Standing Order 55 of the Board's Standing 
Orders as temple service inams. . 

The third pointtaken is that the Sub- 
ordinate Judge is wrong in holding that, 
even if these landsare devadayam, they are 
heritable. Itake it that prima facie they 
are not, The only reason given by the 
Subordinate Judge as to why these lands 
are heritable is that there have been certain 
alienations of them which were not 
objected to either by the villagers or by 
Government. The alienations set out are 
that the lands were given to the 5th 
defendant by his meternal grand-father, by 
Ex. O in.1908 and the defendants Nos. 3 and 
4 gave a long lease of the lands under Exs, 
C and F in 1911 and 1916. It does not seem 
to me that this is a conclusive reason 
for holding that lands which dre granted 
for the performance of a definite service 
are alienable, ,fbere is the Full Bench 
case reported as Neti Anjaneyalu v. Sri 
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Vinugopal Rice Mill Ltd. (5) against the’ 
view’ taken by the Subordinate Judge.’ 
That was an tnam for service ina’ temple: 
and what little evidence there is in the pre- 
sent case is that of P. W.. No. 1 who.says that: 
the inams were given for chanting hymné 
in temples. It was held in the above 
case that alienation of such lands.is oppos- 
ed to public policy and the nature of the, 
interest affected. The authorities wee all 
considered at some length and the Stand- 
ing Order 54 of the Board of Revenue 
which is referred to as probably relating 
to the inams under discussion by the Süp-= 
ordinate Judge is noticed in the judgment 
of the ix-Chief Justice. My opinion, theré- 
fore, is that the learned Subordinate Judgé 
is wrong on this point. Ithink the lands 
are probably rightly classed as devadayarir: 
inams and 1 think that being such, they 
are under ‘the authority of. the Full Bench 
ruling inalienable. The decree of the 
Subordinate Judge must, therefore, be set 
aside and the suit dismissed with costs 
throughout. 

VN. V. 


Z. K. ' 

(5) 70 Ind. Cas. 466; 45 M 620; 15 L. W. 513; 42 M. 

L. J. 477; 30 M. L. T. 255; (1922) M. W. N. 307; (1922) 
A. I. R. (M.) 197. 


Appedl allowed. 
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CALCUTTA HIGH COURT. . 

APPEAL FROM AppELLATE DECREE No. 885 

or 1923. 
June 1, 1925. 2 
Present:—Justice Sir Ewart Greaves, Kr,- 
- and Mr. Justice B. B. Ghose. | 
MANIRADDI MOLLA—Dzrenpant No. 1 
— APPELLANT 
versus f 
AMBICA CHARAN KARMAKAR— ` 
PLAINTIFF AND ANOTHER—DEFENDANT No. 2— 
RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 85 (D— 
Landlord and tenant—Raiyat—Under-raiyati lease—- 
Suit to recover rent—Under-raiyat impleaded as party 
to suit—Consent of landlord—Presumption. , 

The mere fact that in a suit to recover rent from 
the raiyat the landlord also impleads as a defendatit 
a person who alleges himself to be an under-raiyat 
does not imply that fhe landlord las consented to any . 
under-raiyati lease which the raiyat may have 
granted to the under-raiyat but which would not be 
valid under the provisions of s. 85 (1) of the Begal 
Tenancy Act without the consent of the landlord. : 

Appeal against a decree of the Officiat- 
ing Subordinate Judge, Khulna, dated thé 


[917. 0. 1985] 


23rd November 1922, reversing that of 
the Munsif First Court, at Bagerhat, dated 
the 3rd June 1921. l 

Dr. Jadu Nath Kanjilal and Babu Purna 
Chandra Chandra, for the Appellant. 

Babus Brojo Lal Chakravarti, and Mu- 


kunda Behari Mullick, for the Respond-’ 


ents, 
: JUDGMENT. 

Greaves, J.—This is an appeal by 
defendant No. 1 against a decision of the 
Subordinate Judge, Khulna reversing a 
decision of the Munsif of the First Court of 
Bagerhat. , 

The facts are as follows: The plaintiff is a 
taluqdar and under him was a raiyat named 
Felu. In execution of a decree obtained 
by the plaintiff-in a rent suit brought 
against. Felu the plaintiff on the 19th 
August 1907 purchased the raiyati. He 
then proceeded to let out the land to 
defendant No. 3. Defendant No. 3 by a 
document Ex. B purported to create: an 
under-raiyatt in defendant No. 1 in March 
1908. It is admitted that this document 
is inadmissible in evidence and that it 
is not valid as against the landlord. A 
rent suit was brought by the plaintif 
against defendants Nos. 3 and 1 and in 
execution of the decree which he obtained 
therein. the plaintiff purchased the holding 
on the 23rd April 1919 and this suit for 
khas: possession was subsequently brought. 
The. First Court held that as no notice 
under the Bengal Tenancy Act was served. 
upon the defendant. No. 1, the interest of 
defendant No. I had not been determined. 
The Second. Court held ‘that’ defendant 


- No: 3. was: the. tenant. of the plaintiff and 


that the decree which. the First Court 
had held as a money-decree was a rent 
decree. The. learned Subordinate Judge 
further held that Hx. B was invalid and 
that defendant No. I could’ claim no inter- 
est and that no notice was necessary 
before he could be. ejected. Against this, 
the defendant No. 1. has preferred the pre- 
sent appeal and what is argued beforeus 
is.that although Ex. B. is invalid some 
interest has been created in defendant 
No. I by reason of the grant by defend- 
ant No. 38: and it is further contended 
that this. interest so, created is binding’ 
on the landlord and that he cannot eject 
the. defendant No; 1,.the appellant without 
giving him notice under the provisions. 
of: the, Bengal Tenaney Act and it. is: 
further:jsuggested. that the landlord, the 
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‘plaintiff, in fact, recognised the interest of 


defendant No. 1 by making him a party 
in the rent suit. Now, the provisions of 
s. 85, sub-s, (1) of the Bengal Tenancy Act 
provide that if a ratyat sublets otherwise 
than by a registered instrument the sub- 
lease is not valid against the landlord 
unless this is made with the landlord's 
consent, Exhibit B is not binding on the 
landlord but itis said that the landlord's 
consent must be implied from the fact 
that defendant No. 1 was made a party 
in the rent suit and some reliance is 
placed on the fact thatthe plaintiff in his 
evidence stated that he knew that defendant 
No. 3 had sued defendant No. 1 for rent. 
How this last fact has any bearing on the 
matter it is difficult to see and insn far 
as- the appellant relies on the fact that 
defendant No.1 was madea party in the 
rent suit I donotsee that consent of the 
landlord can be inferred from this fact. 
Defendant No. 1 was merely a pro forma 
defendant and I understand that no relief 
was claimed against him. 

Under the circumstances, it is impossible 
to imply, as we are asked to do, any con- 
sent by the landlord to any interest which 
defendant No.3 created in defendant No. 1. 
The matter -is concluded by the provi- 
sions. of s. 85, sub-s. (1) of the Bengal Ten- 
ancy Act and there was clearly no consent 
by the landlord to the letting by defendant 
No. 3 to defendant No. 1. 

In the circumstances, the appeal fails and 
is dismissed with costs. 

Ghose, J.—I agree. : 

M.B Appeal dismissed. 


CALCUTTA HIGH COURT.. 
APPEALS FROM APPHLLATE DEOREES 
Nos. 1924 anp 1925 or 1922, ' l 
May 11, 1925. : 
Present:—Mr, Justice Cuming and 
Mr. Justice Chakravarti. 
CHENGTU SARKAR-—PLAINTIPp— 
` APPELLANT 
l versus - l 
JAHERUDDIN MONDAL AND ANOTAER— 
DEFENDANTS—RESPONDBNTS, ; 
Landlord and tenant—Kabuliyat—Attornhment-— 
Title of landlord; whether can be questioned—Burden 
of proof. ° 
When either through ignorance of the title of thn 
landlord or by fraud in the matter of the executioys 
of a Kabuliyat, a tenant attorns to a landlord he is nyg 
altogether estopped from showing that the landlo - 


670 OHANGTU SARKAR 4, 
had no title when the kabuliyat was executed or 
attornment was made by payment of rent. The 
burden of establishing the landlord's want of title, 
however, lies upon the tenant. [p. 671, col. 1.] 


Appeals against the decrees of the Offici- 
ating Subordinate Judge, Pabna and Bogra, 
dated the lst May 1922, affirming that of 
the Munsif, Second Court at Bogra, dated 
the 28th May 1921. 

Dr. Jadunath Kanjilal and Babu Hemen- 
dra Chandra Sen, for the Appellant. 

Babus Jatindra Mohan Choudhury and 
Bansori Lal Sarkar, for Babu Mohini Mohan 
Chakravarti, for the Respondents. 


JUDGMENT. 

Chakravarti, J.—These are two ap- 
peals by the plaintiff who brought two 
suits for rent for two holdings against 
different defendants. Both the suits were, 
by consent of parties, tried together by the 
Court below and governed by one and 
the same judgment. The facts shortly 
stated are these. The plaintiff alleged 
that one Jadav granted adarputni of 4- 
annas share in the vear 1315. On the death 
“ of Jadav, his son granted to the plaintiff 
a darpuini of the remaining 12-annas by 
a potta dated the 2ith Falgoon 1324. It 
is further alleged that the defendant 
Jaharuddin Mondal and another defendants 
in oneof the suits executed a kabuliyat in 
favour of the plaintiff acknowledging the 
plaintiff to be the landlord of the 16 annas. 
The defendants in both the suits have, 
since the plaintiff became the owner of 
the 16 annas of the property, paid him 
rent. It appears that one Ananda Chaki 
brought a 4-annas share ofthe putni to 
sale as having belonged to one Mohi Pal 
and that the plaintiff. in order to safe- 
guard his interest took a conveyance of 
that 4 annas share from the son of Ananda 
© Chaki. The defendants so far as Suit 
No. 97 is concerned pleaded that the plaint- 
iff had not l6annas of the putni and 
that. the kabuliyat executed by them was 
‘taken by fraud and that it was executed in 
ignorance of the true facts stated as to the 
putni. Then in the other suit the defend- 
ants pleaded non-liability to the plaintiff. 

Both the Courts below have given a 
decree to the plaintiff for 8-annas share 
of rent, but dismissed the suit with refer- 
ence to the other 8-annas share. It was 
argued in second appeal by the plaintiff 
that some of the defendants having exe- 
cuted a kabuliyat in favour of the plaintiff 
for the 16 annas share and having paid 
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him rent after theexecution of the kabuliyat 
and that the defendants in the other suit 
having also attorned to- the plaintiff and 
having admitted title to the 16-annas of the 
property, they were estopped from question- 
ing the title of the plaintiff. 

If was also argued on behalf of the 
plaintiff-appellant that assuming that ‘the 
defendants were entitled to raise the ques- 
tion as to the plaintiff's title, the onus 
was upon them to show that the plaintiff 
had not the 16-annas of the title in him- 
self. It appears that both the Courts below 
took the view that the onus was upon 
the defendants to show that the plaintiff 
had not the 16 annas of the title. The 
lower Appellate Court after finding that 
Jadav had 8-annas share took up the ques- 
tion as to the plaintiff's title to the other 
8 annasshare. -> s 

The plaintiff's case.as regards the 
4 annas share which originally belonged to 
one Krishna Kinkar was that Jadav had 
acquired a title by adverse possession 
against the defendants. Evidence was 
adduced on both sides and the lower 
Appellate Court came to the conclusion 
that the plaintif had failed to prove that 
Jadav acquired a title by adverse posses- 
sion as against the defendants. It appears, 
therefore, that so far as these 4-annas share 
is concerned the finding being, upon the 
evidence adduced by both parties, a ques- 
tion, of fact it cannot be challenged in 
second appeal. Therefore, so far as these 
4 annas share is concerned, want of title 
in the plaintiff has been established. 

As regards the other 4-annas share which 
belonged to Mohipal, it appears upon the 
facts proved in the case that Mohipal was 
a member of the Mitakshara family. He 
dealt with the whole 16 annas of the pro- 
perty by way of mortgage and that the 
mortgagee after enforcing the mortgage 
by a suit brought the property to sale 
and purchased it himself, and the son of 
the purchaser has sold the property to the 
plaintiff. Therefore, so far as this share is 
Sens the plaintiff has established his 
title. 

The lower Appellate Court dismissed 
the plaintiff's claim as regards this 4 annas 
share in the view that as Mohipal was one: 
of the members ofa Mitakshara family it was 
difficult in this case to ascertain what 
right he had in the property and the 
plaintiff cannot succeed in the suit. We 
think the learned Subordinate Judge is 
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in error here. The onus we must remem- 
ber is upon the: defendants to show that 
there was a want of title in the plaintiff. 
In certain circumstances one of the mem- 
bers of a Mitakshara family.can make a 
valid transfer and it cannot be said that 
in no conceivable circumstances it is possi- 
ble. Moreover for aught we know Mobipal 
might have acquired a title to it as a co- 
sharer by partition or otherwise. „Therefore, 
it appears to us that the defendants have 
failed: to show that the plaintiff had no 
title to this 4-annas share which he bought 
from the son of Ananda. We cannot shut 
our eyes to the fact, that as a matter of 
fact, the defendants’ do not say that any 
of the other alleged co-sharers of Mohipal 
had claimed any rent from them or had 
realized any rent from thém and it appears 
that the claim for rentofthe period in 
suit would be now hopelessly barred. 


Therefore, we think that so far as his’ 


share is concerned ‘the defendants ought to 
pay rent to the plaintiff on the ground 
that they had admitted his title by attorn- 
ing to him as regards his share. 

It is unnecessary to discuss the question 
as to’ whether the onus was rightly placed 


upon the defendants by the Courts below. . 


It cannot be doubted that when either 
through ignorance of title of the plaintiff 
or by fraud in the matter of execution of 
the kabuliyat the tenants attorned to the 
plaintiff, then according to the authorities 
of this Court, the defendants are not alto- 
gether estopped but can show that the 
plaintiff hadi no 
kabuliyat was -executed or attormment was 
made by payment òf rent. But it is shown 
in this case that the defendants were not 
placed in possession of the lands at the time 
either when the kabuliyat was executed or 
the defendants attorned. In the:present case 
the defendants were already in possession of 
the holding. 

In the view that we have expressed of 
raised in this appeal it 
appears to us that the plaintiff is entitled 
to a decree to the extent of 12-annas share 
and the decrees of-the Court below are 
varied to that extent. The plaintiffs suit 
as regards the 4-annas share fails and is 


dismissed: ' 


In the circumstances we make no order as 
to costs. 
Cuming, J.—I agree. 


Appeal allowed. 


K. Decree modified, 
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MADRAS HIGH COURT. 
CIVIL APPEAL No. 192 or 1922, 
January 20, 1925, 
Present:—Mr. Justice Phillips and 
Mr. Justice Krishnan. 
PACHIAPPA CHETTY—Dergenpant 
—APPELLANT 
versus 
SIVAKAMI AMMAL— PLAINTIFF 
— RESPONDENT. 

Limitation Act (IX of 1908), s. 10—Trusts Act (II 
of 1882), s. 5—Funds entrusted to relation to carry on 
money-lending business for benefit of owner—Trust, 
whether created—Mortgage securities acquired with 
trust funds—Registered-deed, whether necessary to 
create trust—Change in purpose of trust—Suit by 
beneficiary for account of trust funds-—Limitation. 

P and his brother, who were carrying on a money- 
lending business, purchased a house and gave it to 
their brother-in-law, S, to live in, free of rent, and 
transferred their funds to him and got him to trans- 
act their business on their behalf in his own name 
keeping separate account for-the same. S was to 
render accoants and hand over the moneys and 
profits when demanded. Ps brother subsequently 
divided off from him and obtained from S his half 
share in those moneys and in the house, but S con- 
tinued to act for -P till the latter’s death. Just before 
his death, P instructed S to continue the business.as 
before and hold the moneys for the benefit of his 
wife and daughter. S also died shortly after and just 
before his death he told his son, the defendant, to 
continue the arrangement and pay the monies to the 
ladies when wanted. The properties originally 
entrusted to <£ consisted of bonds and notes but had 
subsequently been converted into, mortgage-bonds in 
the name of S or his son the defendant. In a suit 
brought by P's daughter, after her mother's death, 
against the son of & for an account of all monies 
belonging to her father which the defendant had 
collected and had not hitherto accounted for and for 

ayment over: 

Held, (1) that S was an express trustee in whom 
moneys had been vested by plaintiff's father for the 
specific purpose of carrying on his money-lending 
business, ‘improving the estate and handing over 
the capital and profits to him on demand ; [p. 674, col. 

(2) that it was open to the plaintiff's father to ` 
change the purpose of the trust into a similar one in 
favour of his wife and daughter; [p. 674, col. 2.] 

(3) that s. 10 of the Limitation Act was, therefore, , 
applicable to the case ; [ibid.] 

(4) that as it was not shown that at the time the 
funds were vested in S any portion of them consisted 
of mortgage securities, no registered instrument was 
required to create a trust and that it was immaterial 
that subsequently mortgage-bonds were taken in the 
name of S or the defendant. [ibid.] 

Bhurabhai v. Bai Rukmani, 32 B. 394; 10 Bom. L» 
R. 540, relied on. 


Per Phillips, J —There being no immoveable proper- 
ty at the time of the entrustment, no registered instru- 
ment of transfer would be necessary; and the property 
would vest in S by the mere transfer of possession 
coupled with the intention of the parties that such 
delivery of possession should vest the property. The 


' subsequent direction by P that the property should 


be. held for the benefit of his wife and daughter wag 
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merely an altetation of the purpose of the trust; in 
both cases the property would have been held for a 
specific purpose. |p. 673, col. 1. 

The word “vesting” in s. 10 of the Limitation Act 

means merely “properly . having control of the pro- 
perty.” [ibid. ; 
Kishtappa Chetty v. Lakshmi Ammal, 12 Ind. Cas. 
842; 44 M. L. J. 431 at p. 443; 17 L. W. 467; (1923) 
M. W. N. 284; 32 M. L. T. 217; (1923) A. L R. (M) 578, 
relied on. p 

Appeal against a decree of the Court of 
the Subordinate Judge, Vellore, in O. S. 
No. 41 of 1921. l 

Mr. A. Krishnaswami Iyer, for the Appel- 
la 


nt, 
Mr. T. M. Krishnaswami Iyer, for the 
Respondent. 

JUDGMENT. 

Phillips, J.—The plaintiff in this case 
is the daughter of one Ponnambala Chetty 
who with his brother, Periambala Chetty 
formed an undivided family. They carried 
on money-lending dealings and entrusted 
those dealings to their brother-in-law 
Sadayappa Chetty, the father of the present 
defendant. Sadayappa Chetty continued 
those dealings for sometime and maintained 
accounts for the monies in his hands. In 
1906 the brothers Ponnambala Chetty and 
Periambala Chetty effected a partition and 
the latter removed his share of the property 
from the hands of Sadayappa Chetty who, 
however, continued to deal with the property’ 
of Ponnambala Chetty until the latter’s 
death in February 1912, and even after that 
date remained in possession of all his pro- 
perty. The plaintiff now alleges that 
Sadayappa Chetty held all these properties 
in trust for her and has brought this suit 
against his son, the defendant for an 
account. These facts are not disputed; 
but it is contended that the plaintiff's suit 
for an account is barred by limitation. The 
Subordinate Judge has, however, found: 
that s. 10 of the Limitation Act is applic- 
_ able to this case, and has given a decree. 
In appeal we are only concerned with the 
question of limitation; it being contended 
for the appellant that s. 10 is not applicable 
because the property of Ponnambala Chetty 
had not become vested for any specific pur- 
pose either in Sadayappa Chetty orin the de- 
fendant. The main point relied on in appeal 
is that the property never became vested 
in Sadayappa Chetty for any specific pur- 
pose; and it is contended that as the pro- 
perty consisted of promissory-notes, honds 
and mortgage-deeds, the provisions of s. 
5 of the Trust Act were not complied vith, 
and no valid trust has been created, Tt is 
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in evidence that shòrtly before his death 
Ponnainbala Chetty directed Sadayappa 


SIVAKAM?T AMMAL. 


` Chetty to hold his property for the benefit 


of his wife and daughter; and there seems 
to be no reason to disbelieve the oral evi- 
dence on this point, for, many witnesses | 
speak to the fact and the discrepancies in 
their evidence are merely on matters of 
detail which is due to the fact that the wit- 
nesses are deposing to events which took 
place nine years ago. It is also alleged 
that when Sadayappa Chetty died in De- 
cember 1912 he informed the plaintiff and 
her mother that his son would continue to 
hold the property on their behalf, The 
arguments in appeal have been confined to 
the entrustment alleged to have been made 
by Ponnambala Chetty shortly before his 
death, and it is contended that, as some of 
the property consisted of mortgages which 
were immoveable property, no valid transfer 
was effected as there was no registered 
instrument of transfer and consequently, 
the property did not vest in Sadayappa 
Chetty, and a fortiori did not vest in him 
for any specific purpose. This argument, 
however, ignores the pleadings in the suit.” 
The plaintiff alleged that the properties 


‘vested in Sadayappa Chetty and after him 


in his son, the defendant, and were held in 
trust for her. The defendant admitting 
that the properties vested in him contended 
that the properties vested in him absolutely 
and that the plaintiff had no interest there- 
in. This contention of the defendant has 
been found against and this finding is not 
disputed in appeal. It was, therefore, the 
case of beth parties that the properties 
actually vested in the defendant. Con- 
sequently no evidence was let in as to the 
manner in which such vesting’ was effected, 
and consequently it hardly lies with the 
defendant now to plead that the plaintiff 
has not proved an effective transfer of the 
properties, 

Apart from this, the whole of the appel- 
lant’s argument has been confined’ to the’ 
period dating from Ponnambala Chetty’s 
death; but itis in evidence and it is not 
disputed now that the property entrusted 
to Sadayappa Chetty was entrusted to him 
many years before Ponnambala Ohetty 
died; the alleged trust being at the time 
one for the benefit of Ponnambala Chetty 
himself. The bulk of the property origin- 
ally entrusted was presumably money and, 
possibly promissory-notes and bonds; ‘there 
is no evidence at all that at that time any 
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Yhortgages existed. The transfer of the 
money and bonds, therefore, could be effected 
by delivery; and ifit was the intention of 
the parties that Sadayappa Chetty should 
hold the property as a separate fund to 
be accounted for by him to Ponnambala 
Chetty, undoubtedly an express trust 
would be created. There being no im- 
moveable property, so far as it appears 
from the record, no registered instrument 
of transfer would be necessary; and the 
property would vest in Sadayappa Chetty 


by the mere transfer of possession coupled 


with the intention of the parties that such 
delivery of possession should vest the pro- 
perty in Sadayappa Chetty. ‘The subsequ- 
ent direction by Ponnambala Chetty that 
the property should be held for the benefit 
of his wife and daughter was merely an 
alteration of the purpose of the trust; in 
both cases the property would have been 
held for a specific purpose. In this view of 
the case, undoubtedly an express trust 
within the meaning ofs. 10 of the Limita- 


' tion Act was created and, consequently, the 


plaintiff's present suit cannot be barred by 
limitation. I do not, therefore, think it 
necessary to ascertain in this whether the 
mortgage-deeds had become vested in 
Sadayappa Chetty inasmuch as there is 
nothing to show that, when the entrustment 
was made, any immoveahle properties, such 
as mortgages, were transferred. ¿Their exist- 
ence now can be explained by the fact 
that Sadayappa Chetty dealing with the 
monies of Ponnambala Chetty converted 
some of those monies into mortgages; and, 
if the money vested in him, the proceeds 
thereof would similarly vest. Even if it 
were necessary to prove vesting, it is pos- 
sible that the view taken by the learned 
Chief Justice in Kistappa Chetty v. Lakshmi 
Ammal (1), that the word ‘vesting’ means 
merely “properly having control of the pro- 
perty” would be sufficient to dispose of the 
case; but, aslam of the opinion that the 
parties did not go to trial on this question 
of vesting, the defendant having admitted 
that the property vested in him, is is un- 
necessary to further discuss this question; 
and I need not refer to the various author- 
ities, English and Indian, which have been 
referred to in the course of the argument, 
an argument which was largely beside the 
point with reference to the pleadings in the 


case. 

-(1) 72 Ind. Oas. 842; 44 M. L. J. 431 at p. 443; 17 1. 
W. 467; (1923) M. W. N. 284; 82M. TT. 247; (1928) A, 
: h R. (M) 578, | | 

ir 44 


r ~, -g 


PAGHIAPPA OHSTTY V. SIVARAMI AMMAH, © ` ij 


wil 


The appeal, therefore, fails and dismiss +1 
with costs. 

Krishnan, J.—The defendant, the ap- 
pellant in this appeal, is the husband of 
the plaintiff. The plaintiff sues him for 
an account and for payment over of the 
moneys which she alleges her father Pon- 
nambala Chetty entrusted to his brother- 
in-law Sadayappa Chetty defendant's 
father which on his death passed into the 
hands of the defendant. Defendant denied 
the entrustment and pleaded that pro-notes 
and mortgage-bonds in his name were his 
own property and raised several legal pleas 
and further contended that the suit was 
barred by limitation. In answer to the 
last plea plaintiff contended that her case 
fell within s. 10 of the Limitation Act and 
no limitation applied to it. The Subordi- 
nate Judge overruling the defendant's 
pleas passed a decree in plaintiff's favour 
and the defendant has appealed to us, 

The only point raised in the appeal is the 
one of limitation, the learned Vakil for the 
appellant expressly stating that he gave 
up all other points. The question we have 
to decide is thus confined to whether s. 10 
applies on the facts of this case. It is 
clear from the evidence that Ponnambala 
Chetty and his brother who were carrying 
on amoney-lending business in Thiruvanna- 
malai but living in a small village near 
by, being apprehensive of the safety of their 
property purchased a house in Thiruvanna- 
malai, and gave it to their brother-in- 
law Sadayappa Chetty to live in, free of 
rent, and transferred their funds to him 
and got him to transact their business on 
their behalf in his own name keeping 
separate account for the same. He was to 
render accounts and hand over the moneys 
and profits when demanded, Ponnambala's 
brother subsequently divided off from him 
and obtained from Sadayappa his halt 
share in those moneys: and in the house, 
But Sadayappa continued to act for Pon- 
nambala till the latter's death in 1912, 
There is a body of evidence which there is 
no reason to discredit. that just before his 
death early in 1912 Ponnambala instructed 
Sadayappa to continue the business as 
before and hold the moneys for the benefit 
of his wife and daughter, the plaintiff, 
Sadayappa agreed to ib and acted accord- 
ingly. Sadayappa also died atthe end of 
the year 1912 and it is in evidence that 
just before his death he told his son ths 
defendant to continue the arrangement and 
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pay the -ladies the monies of plaintiff's 
ather when wanted. Plaintiff's mother 
brought a suit against her son-in-law the 
defendant and got a decree for the transfer 
to her of a number of pro notes and bonds 
standing in the defendant's name but found 

to have been taken with her husband’s 
` money. Plaintif has brought this suit 
after her mother’s death for an account of 
all moneys belonging to her father which 
the defendant collected and had not .hither- 
to accounted for and for payment over. 

On these facts the plaintiff contends that 
Sadayappa was an express trustee in whom 
moneys were vested by her father for the 
speciffe purpose of carrying on his money- 
lending business, improving the estate and 
handing over the’capital and profits to him 
on demand, a purpose which afterwards 
changed by her father into a similar one in 
favour of herself and her mother; she, there- 
fore, pleads s. 10 applies. The defendant 
pleads that there is no proof that any funds 
- of the plaintiff's father were vested in his 
father and evenif so vested he says they 
were not vested for any specific purpose 
ands. 10 could not apply. According to 
him his father was only an agent of the 
plaintiff's father and as such an agency 
came to'an end with hisdeath in 1912 the 
suitis barred by limitation. 

‘Although the evidence on the point is 
somewhat meagre as to what actually took 

place when Sadayappa was installed in the 
newly. purchased house in Thiruvannamalai 
there is evidence to show that the funds 
of the plaintiff's father’s money-lending 
business were thereafter kept by Sadayappa 
and were lent out by him on bonds and 
mortgages taken either in his own name or 
“in the name of his son the defendant. Ex- 
hibit KKK the account produced and the 
other documents referred to by the Subordi- 
nate Judge in his judgment prove this. It 
is true that some bonds were taken in Pon- 
nambala’s name and Ponnambala at times 
sent chits to Sadayappa for loans to be given 
to borrowers. But these circumstances 
do not interfere with the inference that 


Sadayappa was made a trustee and was not, 


a mereagent. Ifhe was only an agent he 
would not have taken bonds in his own 
and in his son's name for moneys got from 
Ponnambala. The near relationship of the 
parties, the fact that Sadayappa dealt with 
Ponnambala’s moneys as if they were his 
own and took bonds in his and in his son's 
pame for such moneys when lent; the fact 
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tbat he kept a separate account for these- 
funds, the evidence asto what took place 
at Ponnambala's and Sadayappa’s deaths 
all point to the fact that Sadayappa was 
not a mere agent but was in reality a 
trustee. There is no force in the argument 
that the properties were never properly 
vested in the defendant's father by Pon-- 
nambala. In fact the defendant's case in 
the lower Court was not merely that.the 
properties were vested in his father and 
after his death in him but. that they were 
actually his own properties. The plea now 
taken that the properties were not vested 
in his father is not consistent with that, 
position. The funds were all apparently 
in the shape of moneys which had only to, 
be handed over to the defendant’s father 
with the intention of passing the property 
to him to vest them in him. If there were, 
any. pro-notes or bonds in Ponnambala’s 
name at the time which required endorse- 
ment or assignment in writing to transfer, 
they were evidently subsequently realized. 
and converted into moneys and taken by 
Sadayappa as no such notes or bonds exist. 
now. Such taking with Ponnambala’s con- 
sent would vest those funds in Sadayappa. 
The contention that a registered instru- 
ment was required to create a trust with © 
reference to immoveable property like a 
mortgage interest is of no avail here.as it- 
is not shown that at the time the funds 
were vested in Sadayappa any portion of, 
them consisted of mortgage securities. The 
mortgage-bonds that now exist were taken 
in defendant's name by his father for 
moneys lent out by him which were already 
vested in him though they were originally. 
part of Ponnambala’s estate. I have no- 
doubt that Ponnambala’s money was legal-, 
ly vested in Sadayappain trust. The evi- 
dence also shows thatthe specific purpose 
of the trust was to carry on money-lending . 
with those moneys and to increase the. 
estate by addition of profits by way of, 
interest and hand over when called on to 
Ponnambala, It was clearly open to Pon-. 
nambala, the funds being already vested , 
in Sadayappa, to alter the propose of the 
trust by merely directing him to hold them ` 
for the benefit of his wife and child as he 
did just before his death. It seems to me. 
that all the conditions necessary for the 
application of s. 10 of the Limitation. Act. 
exist in this case and the Subordinate Judge, 
was right in overruling the plea of limita- 
tion, as under s, 10 the defendant as the 
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legal representative .of the trustee is equal- 
ly barred from pleading the Statute. 

‘As this case turns in-the facts proved here- 
which clearly bring it within ‘the section, 
itis not necessary to refer to any authorities 
on the exact meaning of the section. - The 
case cited in Krishna Pattar v.’ Lakshmi (2): 
to which I was a party is clearly distinguish- 
able as that was a-case of a constructive 
trust.’ The case in Bhuranbhai v. Bai. 
Rukmani (8) is morein-point.  - 

I agree that the appeal fails ce should: 
be dismissed with costs. 

n X Vv 

Appeal’ ones 

8} 66 Tnd. de 858; 45 M. 415; (1922) M. W. N. lg: 
42 M. L. J. 119; 30 M. L. T. 238; ~ A. LR. at) 
57; 15 L, W. 886. 

0) 32 B. 394; 10 Bom. L. R. 510, 


CALCUTTA: HIGH COURT. 
APPEAL FROM APPELLATE OrDER No. 282 
oF 1923. 
» May 4, 1925. 
Present :-—J ustice Sir Babington Newbould, 
“Kr. and Mr. Justice’ Pearson. 


ormer JAMILA KHATUN ax 'ornens-— 4 present but declined to examine them. The 


JUDGMENT- DEBTORS—Å APPELLANTS | 
VETSUS i 


GOUR MOHAN - DUTTA-—DzoRrER- House 
—RESPONDENT, | 

Civil Procedure Code (Act V of 1908), 8. i=. 
Execution of decree—Examination of applicarit on 
commission—Lengthy cross-examination—Refusal to, 
answer questions —Dismissal of application—Appeal 
—Procedure. 

On an application under s. 47 of the C.P. ©. the 
petitioner, a lady, was examined on commission for. 
over three hours’ and she then refused to answer 
any more questions put to her in cross-examination 
on- the, ground that her head was puzzled. The. 
Commissioner submitted his report to the Court 
which passed an order that the evidence of the 
petitioner -should be . discarded altogether. The 
petitioner thereupon refused to produce . any more 
evidence in support of her case and her application: 
was dismissed. On appeal: 

Held, (1) that in he circumstances of the case the 
evidence of the petitioner should, not have been dis- 
carded ; 

(2) that the petitioner was justified in refusing to 
produce any further evidence in support of her appli- 
cation, inasmuch as her only remedy was tó obtain an 
‘order of dismissal of her application and prefer ‘an 
appeal against that order. 


Appeal against an order of the District 
Judge, Noakhali,.dated the 20th June 1923, 
affirming that of the Munsif, First Court, 
a 5 WADAKA, anrea or 6th January 
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Babu Jitendra Kumar Sen Gupta, for the. 
Appellants. : 

Babu Gobinda Chandra De Roy, for the 
Respondent. 

‘JUDGMENT.—This is an appeal 
against the order of the District Judge of 
Noakhali affirming the order of the Munsif, 
First Court, Noakhali, dismissing an appli- 
cation under s. 47 of the ©. P.C. The peti- 
tioner who is the appellant was examined’ 
on commission from 9-30 a.m. tilll p.m. She 
then refused to answer any more question 
put to :her in cross-examination on the 
” ground that. her head was puzzled. The 
commission then closed the examination 
and submitted his report and the Munsif 
held: that she deserved examplary punish- 
ment as a witness for her conduct and 
thought thatthe mere discarding of her evi- 
dence would be sufficient punishment, The - 
learned District Judge has held and we 


‘agree with “him that this order of the 


Munsif was wrong and the evidence should 
not have been discarded. He. has held, - 
however, that the Munsif was right in 
rejecting the application on account of 
what subsequently happened. . Ab a sub- 
sequent date when the. case came up for. 
hearing the petitioner. had-some witnesses 


learned District Judge is of the opinion’ 
that had the evidence ‘of the witnesses pre- 
| gent been taken they might have estab- 
lished her case and that she should have 
examined these witnesses before appealing | 
on the ground that- her own deposition was 
wrongly excluded. 
We are unable to agree with this view of 
the learned District Judge. When her own’ 
evidence, which was presumably the ‘most 
important evidence on her behalf, was dis- ` 
carded it may well haye been useless for her 
to proceed with the examination of the 
other witnesses. The only way by. which’ 
she could get the wrong order rejecting her, 
deposition, set aside was by appealing; 


` against the order rejecting her application, 


and she was well advised to have such 
an order passed as soon as possible. 
We accordingly allow this appeal. ` We 
set aside the order . of the District Judge, 
and also the order of the Munsif rejecting 
the petitioner’s application and the order of 
the Munsif dated. the 6th December 1927 
discarding the petitioner's evidence and 
direct that further. enquiry be. made into | 
the matter.. .. ‘ 
The appellant will. get her costa in thig | 


and: in the lower Appellate, Court. 
asses3 the hearing fee at 2 gold mohurs. 
“A.K, i ai Appeal allowed. 


We. 


RANGOON HIGH COURT. 
CIVIL AppeaL No. 20 or 1924, 
May 26, 1925. 
Present :—Mr. Justice Heald and 
Mr, Justice Rutledge. 
PUNUSHWAMI AND ANOTHER— 
_ APPELLANTS 
VETSUS ` 
VEERAMUTH anp ANOTHER— 
RESPONDENTS. 

Hindu Law—Minor—Guardian, power of. to refer 
digpute to arbitration—Award, whether binding on 
minor. i 

Under the Hindu Law all acts of a natural guardian 
which the infant might, if ofage, reasonably and pru- 
dently do for himself, must be upheld when done for 
him by the guardian. A natural ‘guardian has, there- 
fore, power to submit a dispute to arbitration on 
behalf of the minor, if the submission is for the benefit 
of the minor and the minor would insuch a case be 
pound by the award made by the arbitrators on such 
subiniesion. [p, 677, col. 1] aren 

. Appeal against a decree of the District 
Court, Henthawaddy, in Civil Suit No, 48 
of 1923, 

Mr. Bhattacharia, for the Appellants, 

Mr. Aiyangar, for the Respondents. 


JUDGMENT.—The lst respondent: 
suéd for the administration of the estate 
of His father Udaya Servai, who died 
about 1909. and for the recovery of his 
share which he alleged to be one-half, 
from appellants. He joined as one of the 
defendants his brother, the 2nd respondent, 
whom he alleged to be entitled to the 
other half of the estate. He claimed that 
ke was within limitation because he was 
only two years over the age of the majority 
and also because he had only recently been 
éxcluded from joint enjoyment of the 
estate. 

“ Appellants’ defence was that two respond- 
ents were illegitimate children of Udaya 
Servai and that the Ist appellant being 
the only legitimate son was solely entitled 
to the estate.. They also pleaded that in 
accordance with an award which was made 
on aréference to the arbitration of a pan- 
chayat shortly after Udaya Servai’s death, 
they had ‘paid and respondents had accept- 
‘ed Rs, 1,000 in full settlement of their 


glaims in respect ofthe estate. 
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The 2nd appellant-and the mother-of the- 
respondents are sisters. Udaya Servai lived 
with them both at the same time and had 
children by both, the lst appellant being 
his son by the 2nd appellant, and the res- 
pondents being his sons by her younger 
sister Minachi. $ 

The Trial Court held that both were 


wives and that the lst appellant and the 


respondents were all three legitimate sons 
of Udaya Servai and as such were entitled 
to share equally in his estate. j 

Appellants allege in appeal that the lst- 
respondent’s suit was barred by limitation, 
that respondents were merely illegitimate 
children, that even if they were legitimate 
their share would. be one-fourth each and. 
not one-third because there was another 
son who died after Udaya Servai’s death, 
that respondents were bound by the award 


-since Minachi, being their mother and 


natural guardian, had power to refer their 
claims to arbitration and to bind them by 
such reference, and that. having enjoyed 
the benefit of the award, they are estopped 
from denying its validity. 

The ist respondent filed a cross-objection 
alleging that the lst appellant was illegiti- 
mate, and that, therefore, he (lst respond; 
ent) was entitled to one-half and not to one- 
third of the estate. i 

It is, in our opinion, proved beyond doubt, 
that there was a reference to arbitration and 
an award, and, if the Ist respondent is 
bound by the reference and the award, he 
clearly has no case. | 

The learned Judge in the lower Court: 
held that the reference could not bind him” 
because be was a minor, . 


The case of Temmakal v. Subrammal (1)’ 
is almost exactly parallel to this case. In 
that case also there were two- widows and: 
two families, a minor son on one side, and 
two sons on the other. The mother of the: 
one son claimed that the husband's estate, 
ought to be divided: equally between the 
two families, while the mother of the two 
claimed that it ought to be divided into, 
three shares; of which -she or. her family 
should get two. The widows agreed - to; 
abide by the decision of a panchayat and’ 
they and the minor son signed a reference 
to arbitration. The award of the panchayat 
decided that the property should be divided 
into equal moieties. The mother of the 
two refused to accept the award, and the 


(1) (1884-65) 2 M, BH. g, R 40, 
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other widow sued fora half share accord- $ 27—Landlord and tenant—Suit for possession by: 
ing’ to the award. It was contended that ee pra of title~ Denial of tenancy by landlord 
F . . . E t tOn. 
the award was invalid, because the minor The summary remedy provided for a tenant in s. 27 of 
could not be bound by the reference or by the Landlord and Tenant Proredure Act of 1889 corres- 
his mother’s act in agreeing to it. The ponds to that provided ins. 9 ofthe Specific Relief 
learned Judges said thet all acts ‘of the A de l SRE emis dt mae apan i 
x A . hi S Whic. i) alntili- " f x 
guardian which were such as an infant iitieand souks to seni bebela upon the raneh 
might, if of age, reasonably and prudently of that titleand in which the defendant denies that 
do for himself, must be upheld when done title. [p. 679, col. 1.1 
forhirh by his guardian. If that decision tlmg on the allecation, thet he fea tenant of the 
is still good law, it is sufficient for the dis- defendant in respect of that plot zad the defendant 
posal of the suit, since we see no reason to denies such tenancy, the suit is governed by the 
believe that the reference in this case wag ordinary Law of Limitation and not by s. 27 of the 
not for the benefit of the first respondent: Landlord and Tenant Procedure Act of 1869. fibid.} 
and was not an act which he might reason- Appeal against a decree of the Sub- 
ably and prudently have done for himself, ordinate Judge, First Court, Sylhet, dated 
The case was cited in Romon Kissen Sett v. the 14th of December 1922, reversing that of 
Hurrololl Sett (2) where the learned Judge the Munsif, Second Court at Moulvi Bazar, 
said that, “the cases appear to show that dated the 31st of January 1922. 
a natural guardian has power to submit to Babus Birendra Kumar De and Paresh 
arbitration,” though the minor is, ofcourse, Lal Shome, for the Appellants. 
entitled to set aside the award on coming Babu Hemendra Kumar Das, for the Re- 
of age on proof ‘that it was not for his spondents. 
benefit, and in the cases of Sakrappa v. JUDGMENT. 
Shivappa(3) where a reference to arbitration Mukerji, J.—The only question in 
was made by the fatherof a minor as his support of this appeal is a question of 
guardian, the award, which was impugned limitation. 
by the minor as unfair, was upheld on the Defendants Nos. 1 and 2 who are the 
ground that it could not be said that the appellants in this appeal contend that the 
agreement when it was entered into wasnot plaintiffs’ suit was barred by reason of the 
a fair subject of compromise of disputed provisions contained in s. 27 of Act VIII of 
and doubtful rights. 1869. In order to appreciate this conten- 
In these circumstances we hold that the tion it is necessary to look into the plaint 
award in this case was binding on the first and the cases put forward on behalf of the 
respondent and was a bar to this suit, and . respective parties. The plaintiffs in their 
we set aside the judgment and decree of plaint alleged that they were the holders of 


the lower Court, and dismiss the suit. a mourasi jote which had descended to 
The first respondent will bear the appel- them from their father Ganesh Nath, that 
lants’ costs throughout. z- in the year 1820 corresponding to 1914 the 
K. l _ Deerée dismissed. plaintiffs’ father left the village for certain 
2 a aen ae 2 Cee purposes of his own and that the principal 

» Vas. 047; $9 B. 153; 12 Bom. L. R. 984, defendants, namely, defendants Nos. 1 to 3 


taking advantage of the absence of the 
plaintiffs’ father settled the lands of this 
; jote with the other defendants, namely, 

CALCUTTA HIGH COURT. . defendants Nos. 4 and 5, that subsequently 
APPHAL FROM APPELEATE Drcrge No, 653 the principal defendants instituted a suit 





oF 1923. against the defendants Nos. 4 and 5 and ob- 

May 25, 1925. tained a decree in ejectment as against them, 
Present :—Justice Sir Ewart Greaves, Kr, The plaintiffs, therefore, alleged that it was 
and Mr. Justice Mukerji. necessary for them to have a declaration of 

_ GOBINDA CHANDRA CHAKRA- their title to the jote and to have a decree 
VARTY AND anotHar—Dsrenpants Nos.1 also for confirmation of their possession 
AND Z— APPELLANTS |, therein, when the suit was pending the 

versus decree referred to above was executed by 
PRAKASH NATH AND orarrs— the defendants Nos. 1 fo 3 against the other 
PLAINTIFFS ~RESPONDENTS defendants, and upon that on the applica 


Landlord and Tenant Procedure Act (VIII of 1869), tion of the plaintilis their plaint was amends 
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êd and 4 prayer was included to the effect 
that they should be awarded a decree for 
khas possession. In the plaint two schedules 
of properties were given sch. (A) being 
the lands in respeot of which the declara- 
tion of title and recovery of possession 
were sought for and sch. (B) being the 
lands which, it was alleged on behalf of 
the plaintiffs, had been given by them in 
mortgage to some third party. The plaint- 
iffs’ case was that their father, at the time 
of leaving the village arranged with the 
defendants Nos. 4 and 5 to cultivate the 
lands of sch. (A) in bhag, and that 
they had never abandoned the holding in- 
asmuch ‘as they were in possession of 
‘sch. (A) lands through the defendants 
Nos..4 and 5 and of sch. (B) lands 
through the mortgagee who was in possess- 
ion thereof. 

Of the defendants defendant No. 3 did 
not appear nor.the other defendants, namely, 
defendants Nos. 4 and 5, only defendants 
Nos. 1 and 2 entered appearance and con- 
tested the suit. Their case substantially 
was that the plaintiffs were not the holders 
of the jote which according to the plaintiffs 
comprised of the lands covered by schs. 
A and Band they had no moyrashi 
right therein but they were the tenants in 
‘respect of the lands covered by Sch. A 
and also of other lands which they held in 
the village; that they or rather their father 
had as a. matter of fact abandoned the ten- 
‘ancy without making any arrangement for 
payment of rent and that thereafterthe prin- 
cipal defendants had taken khas possession 
of the holding and had settled it with the 
-other defendants, namely, defendants Nos. 4 
and 5. 

The learned Munsif dismissed. the suit 
holding that it was governed by s. 27 of 
Act VILI: of 1869 and that inasmuch as 

the suit had been instituted beyond one 


-year from the date on which the principal’ 


“defendants had taken possession of the jote, 

that is to say, April 1914, the suit was 
barred by limitation. 

On appeal preferred by the plaintifis the 
learned Subordinate Judge decreed the 
-plaintifis’. suit. His findings were that the 
lands of- Sch. A had not been settled 
with defendants Nos. 4 and 5 by the plaint- 
-iffs’ father as has been alleged on behalf of 
the plaintiffs, that the principal defendants, 
namely, the landlords had never taken khas 
possession of the said lands, that the 
plaintiffs’ father did not abandon the jote 
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and that, therefore, the principal defendants 
had no justification in law for settling the 
disputed lands with the defendants Nos. 4 
and 5 after the plaintiffs’ father had left ° 
the village with his family. The learned 

Subordinate Judge was of opinion that the 

law applicable to the case was not the one 

contained in s. 27 ọf Act VIII of 1869, but 

the ordinary Law of Limitation, namely, 12 

years from the date of dispossession. In 

this view of the matter and upon those 

findings the learned Subordinate Judge 

has, decreed the plaintiff's suit, the defend- 

ants Nos. 1 and 2 have, preferred this 

appeal. 

In support of the contention put forward 
on.behalf of the appellants reliance has 
been placed upon certain decisions of this 
Court notably the .decision in the case of 
Srinath Bhatiacharji v. Ram Ratan De (1). 
It is also contended on behalf of the 
appellants that the rulings referred to 
by thé learned Subordinate Judge have no 
application whatsoever to a case like the 
present one. 

I may say at the outset that the two 
cases upon which the learned Subordinate 
Judge relied, namely, the cases reported as 
Kallida Pershad Dutt v. Ram Hari Chucker- 
butty (2) and Basarut Ali v. Altaf Hosain 
(3), are clearly distinguishable on the facts 
and that they have no > application toa case 
like the present one. So faras the case of 
Srinath Bhattacharji v. Ram Ratan De (1) 
is concerned it was held in that case by 
Wilson and Ghose, JJ., that when the- 
plaintiff alleged thathe was the holder of 
a jote under the defendant by whom he . 
had been forcibly dispossessed and sued for 
a declaration of his title and for restora- 
tion to possession; and the defendant did 
not question the plaintiff's tenure nor his 
original title, but denied the forcible dis- 
possession and alleged that the plaintiff 
had relinquished the land, the suit was not 
one to try a question ‘of title, but was 
governed by the one year’s period ‘of limita- 
tion prescribed by s. 27, Bengal Act VIII of 
1869. In that case the plaintiff's title as 
tenant in respect of the holding from which 
he had been dispossessed was not question- 
ed on behalfof the defendant. There was no 
question of title either raised in the suit or 
decided by the Court except that on the one 


(1) 12 C. 606; 6 Ind. Dee. (x. s.) 412 
(2) 50. 317; "2 Shome L: R. 251; 2 Ind. ‘Dee. (N. 8.) 


813. 
a 14 Q. 624; 7 Ind. Dee. (N, 8.) 414, 


[3E I 0. 1928) 
hand the plaintiff alleged: that he had been 
dispossessed by force and the defendant on 
‘the other alleged that the plaintiff had 
‘relinquished of his own accord. It is true 
‘that the dispossession was in respect of a 
holding to which the plaintiff claimed title, 
bat in reality no question of title to the hold- 

‘ing arose in the suit. The facts are entirely 
‘different from those of the present case. 
“The plaintiff's casé in the present suit 
‘was that the jote consisted of two plots 
of land described in schs. (A) and (B) to 
‘the plaint. The defendants’ case was that 
-there was no jote in so faras the lands 
‘mentioned in the sch. (B) were concerned, 
that the plaintiffs were tenants in respect 
of the lands covered’ by sch. (A) and of 
‘some other lands. Thé plaintiffs’ jote right, 
therefore, was undoubtedly deniedin the 


-present suit. A question as to the plaintiffs’. 


‘title did arise in the present suit, a dis- 
- tinct issue, namely, Issue No. 12 was framed 
and though in view ofthe other findings 
‘arrived at by the Munsif it was not neces- 
sary for them to go into that issue, the 
-point was gone into by the lower Appellate 
. Court, and decided in plaintiffs’ favour. 
‘To such acases. 27 of Act VIII of 1869 
“does not: apply. Reference in this - con- 
‘nection may be made amongst others to 
‘the case of Joyunti Dasi v, Mahomed Ally 
‘Khan (4) in which Mr. 
‘and Mr. Justice Macpherson: held that the 
‘limitation provision of s. 27 of the Bengal 
“Act VII of 1869 had no application toa 


‘ease in which the plaintiff relied upon - 


“his title and sought to recover possession 
` „upon the strength of that title and in which 
‘the ‘defendant denied that title. In the 
present case it was not possible for the 
plaintiffs to recover a decree for posses- 
sion unless and until they had succeeded 
‘in establishing their right to the jote. 


There is also another case to which I, 


may refer, namely, the Full Bench deci- 
‘sion of this Court in the case of Tamiz- 
ud-din v. Ashrub Ali (5) where Mr. Justice 
Ghose in concurrence with the other learn- 
‘ed Judges who formed the Bench laid 
down that the summary remedy that was 
‘provided for a tenant in s. 27 of Bengal 
‘Act VIII of 1869 is what isto be found 
‘in s. 9 of the Specific Relief Act for all 
classes of persons. On no conceivable 
view. of the facts of the present case can 
it be said that the suit resembles a suit 

(4) 9 O. 423; 4 Tùd. Dee. (N. s.) 930. 

(5) 31 O. 647; 8 Ce W. N. 446, $ 
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unders, 9 of the Specife Relief Act for 
recovery of possession. | 

ln my opinion the learned Subordinate 
Judge was, therefore, correct in taking 
the view that the law applicable was not 
that contained in s. 27 of Act VIII of 
1869: but the general Law of Limitation, 
namely, 12 years from the date of disposses- 


sion. ` f 
Then, again, there is a further difficulty. 


“The learned Subordinate Judge has dis- 


tinctly found that the landlords never took 
khas possession. This finding, if correct, 
ċan only mean that even if the plaintiffs 
bə held to have been dispossessed that 
dispossession was not by or at the instance 
of the landlords. I am, therefore, of opinion 
that the decision of the learned Subordi- 
nate Judgeis correct and that this appeal 
should be dismissed with costs. 

Greaves, J.—I agree. Moat 

M. B. Appeal dismissed. 

Z. K, 


ee 


RANGOON HIGH COURT. 
Grvit Reviston No. 16 or 1925. 
June 8, 1925. 
Present:—Mr. Justice Doyle. 
SIVA DASS DEY—APPLIOANT 
versus 
ASHABI AND aANOTHER—RESPONDENTS. | 
Provincial Small Cause Courts Act (LX of 1887), $. 25 
—Revision—Question of fact—In'erference by High 
Court. fae 
The phrase “according to law” in s. 25 of the 
Provincial Small Cause Courts Act does not exclude 
cases in which there has been a grossly erroneous 
decision of a question of fact. The High Court will 
not, however, under that section interfere in revision 
with questions of fact unless it can be shown that the 
conclusions of fact are so perverse as to lead to a 
conclusion that the Judge made no serious attempt to 
deduce them from the evidence before kim or was 


- utterly incapable of making such a deduction. [p. 680, 


col. 2. WA 
; trie failure of the Court to suggest an alteration in 


the frame of the suit does not amount to a material 
error of law or procedure soas to entitle the High 
Court to interfere with the decree in revision under’ 
5. 25 of the Provincial Small Cause Courts Act. [ibid.] 

Revision against a decree of the Small 


Cause Court, Moulmein, in Civil Regular 


No. 723-0f 1924. 
Mr. N. K. Bhattachariya, for the Appli- 
cant. 
Mr. Thein Maung, for the Respondents. 
JUDGMENT,—Siva Dass. Dey sued 


ta); 


Ashabi and Mohammed} Sultan as legal 
representatives of Ma Sa for Rs, 470in the 
Small Cause Court of Moulmein. : 

- Ashabi, in her written statement, admit- 
ted the claim. The learned Judge of the 
Small Cause Court of Moulmein decided 
that the evidence had failed to establish 
the liability of Ma Sa, and, considering 
that Ashabi had admitted the claim in 
collusion with Siva Dass Dey, opined that 
whatever liability there was for the money 
would be the liability of Mohammed Sul- 
tan personally, and dismigsed the suit 
against both Ashabi and Mohammed Sul- 
tan. 

In revision it is urged that there should 
have been a decree at any rate against 
Ashabi; that Siva Dass Dey should have 
been allowed to amend his plaint so as 
to sue Mohammed Sultan in the alter- 
native personally ; and that the evidence 
went to show that the estate of Ma Sa was 
liable. 

The Advocate for the applicant has 
argued that, where substantial injustice is 
patent on the face of the record, the 
High Court has power, under s. 25 of the 
Provincial Small Cause Courts Act, to go 
into the question of fact. |, 

In. Soobramonien Chetty v. D. D. Coath 
(1) Fox, J., held, that a High Court had 
no jurisdiction to interfere in any case in 
which the decision rested solely on facts. 
He again affirmed this principle in Hurdut- 
roy Nandalall v. Burma Railways Company 
Limited (2). This decision was followed 
by Bigge, J., in Maung -Ba Kin v. Maung 
Hpaw (8). The decision in Soobramonien 
Chetty v. D. D. Coath (1) was based on the 
decision in Poona City Municipality v. 
Ramji (4), where it was stated that “an 
error of law or procedure in the Small 
Cause Court confers jurisdiction upon the 
High Court to exercise the power com- 
mitted by that section.” The Judge, who 
laid down that principle did not, in my 
opinion, intend thé principle to be exhaus- 
tive ; indeed the sentences of his judg- 
ment, which immediately follow, make that 
clear and it will be noticed that he stated 
later on, that, “The Legislative intended 
to confer the most ample discretion on 
the High Court.” This view was taken 
in Nathuram Shivnarayan v. Dhularam 


D 7 Bur. L. R. 15. 
fa) 7 Bur. L. R, 241. 
_ @) 10 Bur. L. R. 298. l 
. (4) 21 B, 250; 11 Ind, Dec. (x, s.) 169. 
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Hariram Marwadi (5), where it was held 
that a High Court had power in excep- 
tional cases to interfere with decisions 
on questions of fact. In Turner v. Jog- 
mohan Singh (6) the Allahabad High Court, 
after reviewing a number of orders and 
judgments of the Allahabad High Court 
including some referred to by Mr. Justice 
Fox, has laid down that a High Court 
is not precluded from interfering in ex- 
ception circumstances with a decision on 
act. 

With all due respect it appears to me 
that the interpretation placed on s. 25 of 
Cause Courts Act 
by Fox, J., was unduly narrow. The sec- 
tion itself is very vaguely, and in my 
opinion, intentionally vaguely, worded. The 
phrase “according to law” cannot beheld 
to exclude cases in which there has been 
a grossly erroneous decision on fact. On 
the other hand to say that a High Court 
should interfere where there hasbeen sub- 
stantial injustice due to an erroneous 
decision on fact would be practically to 
make the High Court a Court of Appeal 
from the Small Cause Court, since in the 
majority of cases, erroneous decisions on 
fact essentially result.in substantial in- 
justice, It may be taken, therefore, that, 
unless it can be shown that the conclu- 
sions on fact were so perverse as to lead 
to a conclusion that the Judge made no 
serious attempt to deduce them from the 
evidence before him or was utterly incap- 
able of making such ‘a deduction, a High 
Court will not interfere on revision in ques- 
tions of fact. 

No such case has been made out in the 
present instance. 

I cannot regard the failure of the learned 
Judge of the Small Cause Court, Moul- 


Mein, to suggest an alteration in the frame | 


of the suit as a material error of law or 
procedure. From 'the books produced by 
the plaintiff himself, it was clear that he 
could have sued Mohammed Sultan in his 
personal capacity as wellasin his repre- 
sentative capacity. He made no application 
throughout the case, although represented 
by a Pleader, for amendment of the plaint. 
1 do not consider, therefore, that it was 
necessarily the duty of the Judge to have 
suggested an amendment. 


(9) 59 Ind. Cas, 267; 45 B. 292; 22 Bom. LR. 
(6) 27 A, 531; 2 A. L. J, 297; A. W. N, (1905) 77, 


[ƏL L 0. 1938] 
The application is dismissed with costs— 
two gold mohurs, 


Z. K, Application dismissed. 


CALCUTTA HIGH COURT. 
. APPEALS FROM APPELLATE Dgorges Nos. 936 
TO 938 oF 1923, ` 
May 27, 1925. 
Present;—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Mukerji. 

Srimati JASODA SUNDARI CHOU- 
DHURANI alias PROVABATI 
CHOUDHURANI— PLAINTIFF 
—-APPELLANT 
versus 
LAL MOHAN BASU AND oTHERs— 
DEFENDANTS—RESPONDENTS. 

Hindu Law—Dayabhag School—Joint family— 


Property acquired in name of junior member—Pre- 
sumption—Test, 

The presumption that all properties acquired by a 
member of a joint Hindu family must, in the absence 
of evidence to the contrary, be deemed to be the pro- 
perties of the family does not apply to a case in 
which the joint family is constituted only by a father 
and sons governed by the Dayabhag School of Hindu 
Law. In other cases of joint families governed by 
par School the presumption would apply. [p. 682, col. 





“Where the question is whether property standing in 
the name of a junior member of a Hindu family isa 
self-acquisition the criterion is to consider from what 
source the money came with which the purchase- 
money was paid. In the absence of evidence that the 
junior member had not separate funds or that the 
property in question was purchased with money 
-belonging to him, the presumption is clear and 
decisive that it was acquired by the head of the 
family in the name of the junior member and that it 
was not the self-acquired property of the junior 
member. This presumption applied equally to a 
family governed by the Dayabhag School of Hindu 
Law as also to sucha family consisting of a father 
and his sons. [p. 682, cols. 1 & 2.] 

Appeals against the decrees of the Sub- 
ordinate Judge, Khulna, dated the 3lst of 
October 1923, reversing those of the Munsif, 
First Court, at Bagerhat, dated the 29th of 
July 1921. ‘ 

- Babu Anilendra Nath Roy Choudhury, 
for the Appellant. 

Babu Peary Mohan Chatterjee, for the 
Respondents, 

JUDGMENT. 

Mukerjee, J.—These three appeals 
arise out of three suits for rent wherein 
the plaintiff claims 8 annas share of rent 
due or, three holdings making the tenants 
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principal defendants and the other,8 annas 
co-sharers pro forma defendants. The suits 
were decreed by the Court of first instance 
and after several interlocutory proceedings 
were dismissed by the learned Subordinate 
Judge on appeal. 

One Kali Kumar Bose had two sons 
Kailas and Ram. The original plaintiff 
was the widow of Ram. The co-sharer 
landlerds, pro forma defendants, are the 
heirs of Kailas. The properties in suit were 
acquired during the lifetime of Kali 
Kumar in the name of Kailash. Kali 
Kumar died in the year 1893 and the pro- 
perties are said to have been acquired 
between 1880 and 1886. Two of these pro- 
perties were acquired in the name of third 
parties and they subsequently executed 
deeds of release in respect of them in 
favour of Kailas. ` 

The question which arisesin these appeals 
is as to whether the properties were those 
of Kali Kumar or of Kailas and that is 
the sole point of centroversy in these 
appeals. 

In deciding this point the learned Sub- 
ordinate Judge held.that the onus of prov- 
ing that the properties were those of Kali 
Kumar lay upon the plaintiff, and being 
of that opinion he thought that the plaintiff. - 
had failed to discharge that onus and in 
that view of the matter he dismissed the 
plaintiff's suits. A 

The question of onus is intimately con- 
nected with one or other of the presump- 
tions of Hindu Law which are relevant to 
a case of his description. It has been 
argued before us on behalf of the appellant 
that in dealing with this question of onus 
the learned Subordinate Judge was in error, 
The properties having been acquired dur- 
ing the lifetime of Kali Kumar when Kali 
Kumar and his sons Kailas and Ram were 
members of a joint family governed by the 
Dayabhag School of Hindu Law and there 
being nothing to show that Kailas had 
separate funds, it is urged, that it should 
have been held that Kali Kumar was the 
owner of the properties and it was for the 
defendants to prove that Kailas had any 
separate funds outof which the acquisitions 
were made. l 

On behalf of the respondents it has been 
argued that this presumption does not arise 
in a case in which the members of the 
family are the father and his sons and re- 
liance has been placed on their behalf 
upon the decision of this Courtin the case 
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“of, Sarada Prosad Roy v. Mahananda Roy 
(1). The head note of that case runs in 
‘these words, “The presumption of law 
“that, while a Hindu family remains joint, all 
property including ‘acquisitions made in 
„the name of individual members , is joint 
“property does not apply to the case of a 
“joint family : governed by the Dayabhaga.” 
As has been pointed out in the case of 
Ramanath Chatterji v. Kusum Kamini Debi 
‘(2) the head note of the case in Sarada 
“Prosad Roy v. Mahananda Roy (1) to which 
‘I have referred is misleading. All that 
that case decides is that under’ the Daya- 
bhag afamily consisting of father and his 
‘sons cannot bs regarded a joint Hindu 
‘family in the technical sense and conse- 
‘quently the presumption referred to in the 
‘head note quoted above does not apply to 
such a family. Ona reference to the ob- 
“servations contained in page 451* of the case 

in Sarada Prosad Roy v. Mahananda Roy 
‘(1), it is clear that in that case the family 
“gonsisted of a father and his sons and the 
contention that. was put forward in that 
“ease was that all ‘the properties acquired 
-by a member of a joint Hindu family are 
“properties of the family asa whole and the 
learned Judges observed that that presump- 
‘tion put in the way in which it was for- 
‘mulated before them by the learned Vakil 
“appearing for the respondent in that case 
could not be taken as correct in all circum- 
‘stances and that it would not arise in a case 
in, which the father and the sons form 
members of a joint family governed by the 
_Dayabhag School of Law. Ordinarily in 
‘other cases of joint family governed by the 
“Dayabhag School the presumption of Hindu 
‘Law that while a family remains joint: all 
properties including acquisitions made in 
‘the name of individual member is: joint 
“property does apply. See the case of Rama- 
‘nath Chatterjee v. Kusum Kamini Debi (2) 
‘and the other cases cited in the judgment 
of this ‘Court in that case. 

In the present case the family as it stood 
at the time of the acquisitions consisted of 
‘Kali Kumar, his son Kailas and probably 
‘also his son Ram. ' Therefore, this presump- 
tion of- Hindu Law cannot apply to the 
present case. But there is another pre- 
sumption also which ‘is relevant and which 
is founded upon the principle that where 
the ‘question is whether ‘property Standing 


in the name of a junior member of a Hindu - 
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property of his own. | 


doubt are these: 


[91 I. 0. 1928] 

joint family is” ` his ‘self-acquisition the 
criterion is to consider from what source the 
money comes with which the purchase- 
money ispaid. Therefore, in the absence of 
evidence that the junior member had any 
separate funds or that the property in ques- 
tion was purchased with money belonging . 
to him the presumption is clear and deci- 
sive that it. was acquired. by the chead of 
the family in the name of the junior mem- 


“ber and that it was not the self acquired 


property of the junior member. This. pre- 
sumption applies toa family govérned by 


‘the Dayabhag School of Hindu ‘Law as 


also to such a family consisting of a father 
and his sons, as would appear from the 
decision of’ the J adicial Committee in the 
ease of Parbati Dasi v. Raja Baikuntha 
Nath De (3). The guèstion, therefore, is 
whether in the present case it has been 
proved that the property’ in question was 

purchased with money belonging to Kailas, 


.and also whether it has been proved that 


Kailas -had. any separate funds of his own. 


‘So far as this question is concerned there 
is no évidence to show that the property 


was purchased with separate funds of Kailas 
but our attention has been drawn by the 
learned Vakil for the respondent to a 
passage in the judgment of the learned 


Subordinate Judge as containing a finding 
‘to the effect that at the time when. the 


property was acquired Kailas had separate 
Now the passage in 
the judgment to which reference is made 
rans in these words. “It may at once “be 
accepted from the evidence even on the 
defendant's side that Ram and Kailas were 
ia possession of joint funds and that they, 
were also in possession of separate funds,” 

I am very doubtful whether this ‘finding 
really relates to the point of time at which 

the acquisitions were made, that isto say, - 


-the period from 1880 to 1886 when Kali 


The reasons for this 
The first -part of this 
finding is to the effect that Ram and Kailas 
were in possession of joint funds. That 


Kumar was alive. 


‘evidently refers to a period after. Kali. 


Kumar's death, for so loug as Kali Kumar 
was alive, it cannot possibly be said that 
Ram and Kailas were in possession of joint 
funds. I see no reason to hold that the 
other part of the finding that. Ram and 


Kailas were in possession of separ ate funds ` 


(3) 22 Ind. Cas. 51; 190. L.J. 129; 15 M. L. J. 66: 


8) 
(1914) M. W. N. 42; 12 A. L. J. 79; 18-0, W, N, 428; 16 


Bom. L. B. 101; 26 M. L, J, 248 (È. 0). 
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relates to a different point of time from 
what is referred to in the first part of this 
finding. It will be seen on a reference to 
the judgment of the learned Munsif that 
he found, and that finding has not been 
displaced by the learned Subordinate 
Judge, that on a certain calculation the 
properties. were acquired when Kailas’ age 


was between 8 to 15 years and according- 


to another calculation, when he was between 
17 and 23 years. This ‘finding as I -have 


said has not been touched or reversed: by’ 


the learned Subordinate Judge. I am un- 
able to hold that the finding of the learned 
Subordinate Judge to which our attention 
has been drawn is really a finding to the 
effect that at the time when the acquisi- 
tions were made Kailas had any separate 
funds of his own. In the absence of such 


a finding it is clear that the onus would be. 


upon: the defendants and not on the 
plaintiff. 
: It has been urged before us on behalf of 
the respondent that there is evidence on 
the record upon which it may be found 
that Kailas had separate funds of his own 
at the time of the acquisition. 
“ We think, therefore, that the proper order 
to make is to set aside the judgment of the 
learned Subordinate Judge and to send 
“back the case to him so that he might 
come to a proper finding on the question 
as to whether Kailas had separate funds of 
his own at the’ time of the acquisitions, 
that is to say, between 1880 and 1886. If 
he finds this question in the negative, then 
the .onus will be on the defendants and 
the presumption to which I have referred 
will enure to the plaintiff's benefit and the 
plaintiff will sueceed unless the defendants 
have succeeded in rebutting the presump- 
-tion: If he finds this question in the affirma- 
tive, the presumption will not arise, and 
the onus will be on the plaintiff to prove 
‘that Kali Kumar Bose was the owner of 
the ‘properties which were acquired in the 
‘name of Kailas and the plaintiff's suit will 
fail unless he succeeds in discharging that 
onus. 
In the result the decrees of the learned 
Subordinate Judge are set aside and the 
_ eases sent back to him to be dealt with in 
accordance with the observations I have 
made. Costs will abide the result. 
‘Greaves, J.—] agree. 
M. B. Appeals allowed. 
BK, _ Cases remanded. 
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CALCUTTA HIGH COURT. 
` APPEAL FROM APPELLATE Decree No. 2116 © 
oF 1922. : 
May 18; 1925. 
Present :—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
KARUNAMOY SINHA—PLAINTIFE— 
APPELLANT 
. ; versus 
TINKARI GHOSE—DEFENDANT— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 11, Expl. IV 
—FPlea not taken in previous suit—Res judicata— Plea 
not allowed to be taken, whether can be taken in sub- 
sequent suit. 

A plea which a party could and should have raised 

in a former suit but which was not raised in that suit 
must be held to have been decided against such party. 
[p. 684, col. 1.] 
. Where a plea of non-joinder was not allowed to be 
taken in a suit on the ground thatit was taken at a 
late stage, the effect is as if the plea had been taken 
and had been decided against the party taking it and 
it will not, therefore, be open to that party in asub- 
sequent suit to take that plea. [ibid.] 


Appeal against -a decree of the Sub- 
ordinate Judge, Second Court, Howrah, 
dated the 15th May 1922, affirming that of 
the Munsif, Third Court, Howrah, dated 
the 19th of January 1921. 
i Babu Bireswar Bagchi, for the Appel- 
ant. 


JUDGMENT.-—In the suit out of which 
this appeal has arisen, the plaintiff sued the 
defendant to recover arrearsof rent cesses 
and damages amounting to Rs. 148-14-3 at 
the rate of Rs 33 asthe annual jama due 
for Kartick 1323 to 1326 Chaitra. . The case 
of the defendant was that the suit was bad 
for non-joinderof parties, because certa n 
pérsons. Kalipada Bepin Behari and Benode 
Behari Singha were not joined as parties 
to the suit. There was a further plea that 
asthe plaintiff had let out 3 bighas out of 
the entire land to a third party the de- 
fendant was entitled to get suspension of 
all payment of rent. 

The Court of first instance dismissed the 
suit onthe ground that it was bad for non- 
joinder of parties and this veiw. was up- 
held on appeal by the learned Subordinate 
Judge. ii 

In appeal to this Court it has been argued 
that it was not open to the defendant to 
In a former 
suit for rent between the parties the de- 
fendant took the same-plea and the point 
was decided against him and the plaintiff 
obtained a decree for the 16 annas of the 
rent. Nodoubt the learned Subordinate 
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Judge ‘overruled this objection of the 
plaintiff on the ground that in the previous 
suit the plea of non-joinder was not allow- 
ed to be raised as the same was taken at 
a laté stage. That, no doubt, was correct, 
But the plea of non-joinder was one which 
the defendant could and should have 
raised: in the former suit; and a paint 
which a party could and should have raised 
in a former suit if it is not raised by the 
party is held to have been decided. against 
him. In the present case the defendant 
raised this plea at a late stage and, there- 
fore, was not allowed to contest. That be- 
ing so,itmust be considered to be equiva- 
lent as having been decided against him 
‘because it was a point which could and 
should have been raised. That being so it 
is not open to the defendant now to raise 
this plea of non-joinder, 
- The appeal, therefore, succeeds and the 
case must be sent back to the lower Appel- 
late Court to decide the rémaining issues. 
The appellant is erititled to his costs of 
this appeal. The other’ costs will abide the 
‘yesult. > 

Z. K. Appeal allowed; 

f Case remanded. 


‘RANGOON HIGH COURT. 
SPECIAL -SEconD OIVIL APPRAL No. 6 oF 1924, 
May 5, 1925. 

_ Present;—Mr. Justice Carr. 
MAUNG SHWE YE—APPELLANT 
VETSUS 
MAUNG PO MYA AND OTHERS--- 

., RESPONDENTS. ; 

Buddhist Law, Burmese—Inheritance—Representa- 
tion, principle of, whether applicable—Great-grand- 
children, whether entitled to inherit in competition with 
children or grandchildren—Grandchildren, share of 
—Orasa child, death of, during lifetime of parent 
—Child of orasa child, share of. 3 

Where an orasa child dies during the lifetime of 
the: ‘father leaving a child, the latter is entitled on the 
death: of the grandfather to an equal share with any: 
other surviving child of the grandfather and such 
share vests. in’ such grandchild immediately on the 
death of the grandfather and passes undiminished to 
tlie. heirs of the former. [p: 684, col. 2.] 
. Representation is not a. principle of the Buddhist 
Law, the basic rule under that law being that the 
nearer heiy excludes the. more remote. The partial 
representation allowed to grandchildren in competi- 
tion with’ children’ ig iverelly an exception to that 
general rule and-is tte only exception-to it. [p. 683, col: 


2] 
The et teas vyh ab - 
Giéat-grandehildren, therefore, cannot inherit in 


MAUNG SHWE YE Vv, MAUNG BO MYA, 


ele 4 
(91 L. ©. 1925] f 
competition with children or grandchildren and thé 
line which the grandchildren represent must for the 
purposes of partition among the other heirs of thé 
deceased be considered to be extinct. [p 655, col. 2; 
p. 686, col. 2.] . 

Where grandchildren are entitled to inherit along 
with the children of the deceased, the grandchildren 
take ith of the share of their deceased parent, and the 
balance of such share goes tothe children of the 
deceased. [p. 686, col 1.] : 

Special second appeal against a decree 
of the District Court, Prome, in Civil 
Appeal No. 73 of 1923. 

“Mr. Kya Gaing, for the Appellant. 

Mr., Ba Thein, for the Respondents. 

JUDGMENT.—This was a suit Jor 
partition of the estate of U Lon,. who had 
six children, most of whom predeceased 
him. The position is as follows:— 

Ma Si, who has been found to be the 
orasa died before U Lon, leaving a daughter 
Ma Aung Tin, who was the original first. 
plaintiff. She died during the pendency of 
the suit and her husband and children’ 
were substituted as the first four plaintiffs. 

Ma Ni bhad a daughter Ma Hnin Nyun.. 
Both had died before U Lon; Ma’ Hnin 
Nyun leaving two children—Ma Wet Kyi 
and Ma Ngwe Kaing—defendants Nos. 6 
and 7. It isclaimed that they are out-of- 
time great grandchildren and,, therefore, 
not entitled to share. = = | / ; 

Ma Dun also died. before U Lon, leaving 
two children—Ma The Nyun and Maung 
Po Htaw—defendants Nos. 2 and-3. 

The fourth child, U Shwe Ye; is still alive, 
and is the first defendant and the present 
appellant, ae. 

Maung Shwe E had also died before Ù 
Lon, leaving two children—Maung Kyaw 
Mya and Maung Kyaw Than—defendants. 
Nos. 4 and 5. . 

Maung Shwe Nyun had also died leaving 
children—Maung Tha J, Ma Saw Tin and 
Ma Pwa Tin—plaintiffs Nos. 5, 6 and 7. | 

Both Courts below gave Ma. Aung Tins 
children an equal share with the appellant- 
Shwe Ye. Itis contended inthis appeal 
that this is wrong. I think this contention 
may be dismissed at once. On the finding 
that Ma Aung Tin’s mother, Ma Si, was the 
orasa which finding is not now contested; 
Ma Aung Tin. was entitled to an equal 
share with her uncle Shwe Yeand that 
share had vested in her before her deathi 
It, therefore passed undiminished to- her 
heirs. - 

The next question is whether the great- 
crandchildren Ma Wet Kyi and Ma Ngwe 


Kaing are entitled toshare at all, Both the 


(ot 1,0, 1925), 


Courts below gave them one-fourth of the 
share allotted to the other seta of grand- 
children, but neither Court has given any 
real reasonfor doing so or any authority 
for poling that they are entitled to share 
at all. 

Thisis a question on which there are few 
published decisions. It was touched upon 
. in Ma Gun Bon v. Maung Po Kywe (1) 
where Mr. Burgess, J. C., said at page 75*— 
“By analogy, if all the children have pre- 
deceased their parents and some of them 
have left issue living at the time of the 
death of the grandparents, then the class 
entitled to the inheritance is that of the 
grandchildren. If one of the grandchildren 
should have died before the grandparents 
leaving issue, he would have missed reach- 
ing the inheritance, and the great-grand- 
children, his offspring would not be allow- 
ed to come into competition with the in- 
heriting class, at least on the same level.” 

‘Itis tobe noticed that there is here no 
definite decision whether great-grandchild- 
ren are entitled to inherit in competition 
with nearer descendants. That question 
did not in fact arise in the case. 

The next case is Maung Nyo v. Ma Hla 
Kyu (2) in which it was definitely held that 
great-grandchildren were not entitled to 
share at all in competition with grandchild- 
ren. The correctness of this decision was 
somewhat strongly: contested by U Tha 
Gywe in his Treatise on Buddhist Law, Vol. 
II (pages 12—77) ; this. I. pass over for the 
present. 

The next case—and the only other one 
that I can find—is Mi Kin v. Mi San Me 
(3), in which MacColl, A. J. C., accepted 
and followed the decision in Maung Nyo's 
case (2), and held that “An out-of time grand 
daughter of a predeceased son cannot in- 
herit at allin competition with a daughter.” 

The question was again further discuss- 
ed in U Tha Gywe's Conflict of Authority in 
Buddhist Law (Vol. II, page 68 et seq.) Here 
at first the learned commentator seems in- 
clined to contest thedecision, but at page 71 
he finally accepts it as correct. I have 
read through his arguments in both books 
and have referred to all the important 
authorities cited by him. Most of these are 
authorities for the proposition that in certain 
circumstances great-grandchildren are 

(1) U. B. R. (1897-01), Civ. 66. 

(2) 2 Chan Toon's L, C, 226. 

(3) 29 Ind. Cas. 741: 8 Bur. L, T. 51. 


Page of U. B, R. (1897-01) Ciwa Ed 
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entitled to ‘inherit. But that is not the 
question-—which is whether they are entitl- 
ed to inherit in competition with children 
and or grandchildren. I do not think it 
is necessary to discuss all these authori- 
ties in detail but would refer tos. 183 of 
the Attasaukhepa, .This, in the translation, 
reads; “If itis desired that the undivided 
ancestral property left by parents or grand- 
parents should be divided, a division can 
be made either among sons, grandsons or 
great-grandsons . . .” But referring to 
the text I find that it would be better 
translated as, “Sons may divide among them- 
selves (chin gyin), grand-sons may divide 
among themselves, great-grand-sons may 
divide among themselves,” Thus it is clearly 
no authority for the proposition that there 
may be division between sons and great- 
grandsons. indeed the section as a whole 
seems to refer more to ancestral property 
long left undivided than to a division on 
or shortly after the death of the orginal 
owner. 

The question really seems to depend upon 
whether representation is a principle of 
Buddhist Law. In my order of reference 
in Maung Po Thu Daw v. Maung Po Than 
(4) I suggested a doubt whether it was, 
The question was not definitely decided 
by the Full Bench in that case, but their 
decision on the question raised confirms me 
in the view that representation is not a 
principle of Buddhist Law, that the basie 
rule is that the nearer heir excludes the 
more remote, and that the partial representa- 
tion allowed to grandchildren in competi- 
tion with children is merely an exception 
to that general rule, and is the only excep- 
tion to it. 

On that view I have no hesitation in 
following the decisions in the case of Maung 
Nyo v. Ma Hla Kyu (ẹ?) and Mi Kin v. Mi 
San Me (3) and in holding that great-grand- 
children cannot inherit in competition with 
children. It follows that Ma Wet Kyiand 
Ma Ngwe Kaing are not entitled to inherit. 

The next question is how the estate is to 
be shared by the remaining parties. The 
plaintiffs who are now respondents after sêt- 
ting out that these great-grandchildren 
were not entitled to share, claimed that 
they themselves were entitled to 1! shares 
outof 23. The basis of this claim was that 
Ma Aung Tin, first plaintiff and Shwe Ye 
defendant were entitled to one share each 


4) 83 Ind, Cas, 10; 1R, 316; / 
fo as R. 816; (1924) A. I R, (Ry 
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and that each set of grandchildren was 
entitled to one-fourth share. One set of 
grand-children was among the plaintifis, the 
other two were among .the defendants. 
Thus the plaint claims, in effect, that the 
child takes four shares and each set of 
grandchildren one share, This would per- 
-haps be more satisfactory than the actual 
rule, but it is not the actual rule. The 
Dhammathats quoted in s. 
Digest are clear that the grandchildren 
take one-fourth of the share of their 
deceased parent. As an example of the 
application of this rule we may take the 
case-of two children, one of whom has 
pre-deceased thé parents. Had this child 
been alive, his share would have been 
one-half. His children, therefore, take one- 


eighth and the remaining séven-eighths ` 


go to the surviving child. Similarly, if 
.out of-three ‘children one is dead leaving 
issue, his share is one-third and his child- 
ren will take one-fourth of this, or one- 
twelfth, and the remaining eleven-twelfths 
are divided equally by the two surviving 
children. If two out -of three are dead, 
both leaving issue, then each set of grand- 
children takes one-twelfths and the surviv- 
ing’ children take the: remaining ten- 
twelfths. 

- This, so far as I can ascertain, is the 
manner in which the rule has always been 
applied. Instances are Ma Saw Ngwe v. 
Ma Thein Yin (5), Po Sein v. Po Min (6), 
Po Zanv. Maung Nyo (7) and Maung Po 
Hman v. Maung Tin (8). 1 should not have 
thought it necessary to goin this question 
in such detail, had it not been that the 
District. Judge has adopted a method of 
division for which there seems to be no 
authority at all. 

“A. further question arises. In calculat- 
ing thé shares of the’ grandchildren are 
we to take into account Ma Ni, the grand- 
mother of the two great- grandchildren 
whom I have held to be excluded ? 


“I can find no definite authority on this 
point. In some of the cases that I have 
just mentioned there had been children 
who had died leaving no issue and in those 
cases such children were always left out 
of account altogether. This was done 
(5) 1 L. B.R. 198. 
(6) 3 L. B. R. 4 
fh. 20 Ind. can 327; 7 L. B. R. 27; 6 Bur. L. T. 
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acitly and without any discussion, but. it 
seems to be reasonable and only fair to 
the grandchildren. Otherwise we might 
have to take into account all children who 
had died whether in infancy or later. The 
case of Ma Niis, I think, analogous. She 
has left descendants, but they are not en- 
titled to share., Her line may, therefore, | 
for the purposes of the partition be con- 
sidered to be extinct. 

In my view, therefore, we should’ con- 
sider that there are only five heirs and 
not six. On this basis the division should 
be as follows :— 7 

Ma Dun’s children—Ma The Nyun and. 
Maung Po Htaw, defendants Nos. 2 and 
3—are entitled to. one-fourth ‘of. one-fifth, 
or one-twentieth, which they will share 
equally between themselves. 

Similarly Shwe E's children ~Kyaw Nea 
and Kyaw Than, defendants. Nos. 4 and 
5—are jointly entitled to one-twentieth. 

And Ma Shwe Nyun’s children—Tha I, 
Ma Saw Tin and Ma Pwa- Tin, plaintiffs 
Nos. 5, 6 and 7—are jointly entitled to one- 
twentieth, 

The remaining seventeen-twentieths - is 
to be divided equally between the appellant 
Shwe Ye who will take seventeen-fortieths, 
and Ma Aung Tin's heirs, who will jointly, 
take the other seventeen-fortieths. ; 


Z. K. Order accordingly. ; 


CALCUTTA HIGH COURT. ` 
ÅPPEAL FROM APPELLATE DECREE- ÑO. 1670 
oF 1923. < 
July 29, 1925. Wa Wi 
— Justice Sir Ewart Greaves, KT., 
and Mr. Justice Cuming. 
BINOD KUMAR RAY CHAUDHURY ~ 
AND OTHERS—PLAINTIFFS—APPELLANTS ' 


Versus A 4 
RAM KISHORE MISTRY AND OTHERS— ` 
DEFENDANTS-— RESPONDENTS. | ` 

Landlord and tenant—Kabuliyat describing bound- 
aries of land leased—Land subsequently discovered to 
belong to landlord, not handed over to tenant-—Rent, . 
suspension of Abatement of rent. 

Plaintiffs granted a lease to the defendant of their 
interest in a certain mouza and the kabuliyat exe- 
cuted by the defendants described the boundaries 
of the mouza. The defendants obtained possession 
of all the lands which at the time of the execution of, 
the kabuliyat, in the contemplation of the parties to 
the demise, formed part of the mouza and the rent 
was fixed on the basis of those boundaries. As a result 
of Settlement operations it was ‘subsequently found 


Present: 


(oi T: ©. 19267: 
-© that certain other lands also formed part of the mouza 
and that the plaintifis had consequently an interest 
in those lands also. Plaintiffs thereupon began to 
recover rent from the person who was in possession cf 
this portion of the land. In asuit by the plaintiffs 
to recover from the defendants the rent reserved in 
the kabuliyat executed by the defendants, the defend- 
ants contended that the rent had been suspended 
inasmuch as the plaintiffs had not been given posses- 
sion of the whole of the interest which the plaintiffs 
possessed in the lands of the mouza : | 
~ Held, that the defendants having been put in pos- 
session of the lands described in the kabuliyat in 
respect of which the rent mentioned in the kabuliyat 
was settled, no case of suspension or abatement of 
-rent arose by reason of the fact that certain land was 
subsequently discovered to have formed part of the 
mouza in addition to the land leased to the defendants. 
{p. 687, col. 2.] 

Appeal against a decree of the Subordi- 
nate Judge, First Court, Bakerganj, dated 
the 22nd of March 1923, reversing that of 
the Munsif, Second Court at Pirojpore, 
dated, the 3lst of March 1922, . 

Mr. Ram Chandra Mazumdar and Babu 

. Abinash Chandra Guha, for the Appellants. 

Mr. Gunada Charan Sen and Babu Sames- 
war Prosad Mukherji, for the Respondents.’ 

Babu Brij Mohan Mazumdar, for the 
Deputy Registrar, 


_ JUDGMENT. 


Greaves, J.—This is an appeal by the 
plaintiffs, from a decision of the Subordi- 
nate Judge of Bakerganj, reversing a deci- 

` sion of the Munsif of the Second Court of 
Perojpore. The only point that really 
arises in the appeal is whether in the 
| circumstances, which I shall presently state, 
the whole of the rent which the plaintifis 
claimed: in the suit should be suspended. 
The plaintiffs are the ten annas owners of 
a certain mahal -and the pro forma defend- 
ants Nos. 25 to 27 own a six annas share 
thereof. The defendants are tenants of the 
ten annas interest in the mouza of the 
plaintiffs and also of two annas of the share 
of the defendants Nos. 25 to 27. The de- 
fendants hold under a kabuliyat dated 1296. 
The boundaries of the land are given and the 
total areais some twohundred bighas of which 
plaintiffs’ share is one hundred and twenty- 
five bighas. To the west of the lands of 
Mouza Gamira lies another mouza which 
is the property of the Nurail Babus. When 
the settlement was made with the defend- 
ants the western portion of the land was 
in the occupation of one Sonatan who paid 
no rent, but claimed to be atenant under 
the Nurail Babus and that the lands which 
he occupied formed part of their mouza, 
wer anaa m 
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In the years 1905 and 1906 Settlement op- 
‘erations were in progress and in these’ 
operations it was found that there was a 
dispute between the landlords of the two 
mouzas as to the boundaries thereof and it 
was found in fact that the lands occupied 
by Sonatan, formed part of the Mouza 
Jamira and not of the mouza of the Burail 
Babus. After the conclusion of the Settle- 
ment and the publication of the Record 
of Rights the plaintiffs on the strength 
of this finding sued Sonatan for rent and 
obtained a decree against him. Now the 
defendants claim that as a result of this 
decree they have been dispossessed of a 
part of the land which was demised to them 


- in the year 1296. The First Court refused 


to accept this contention but the learned 
Subordinate Judge in the Court of Appeal 
below has found that the obtaining by the 
plaintifis of the rent decree against Sona- 
tan amounted to a dispossession of the 
defendants, so that the plaintiffs could not 
claim from the defendants rent so long as 
the dispossession continued. We think 
that the learned Subordinate Judge was 
wrong in the decision: at which he arrived. 
The defendants so far as I can understand 
were never in possession of the lands 
occupied by Sonatan and under the circum- 
stances I do snot see how we can say that 
the obtaining of the decree against Sonatan 
amounted to dispossession with a conse- 
quential suspension of rent. At the most, 
I think, having regard tothe facts thatI 
have stated, the defendants might be able 
to claim abatement of rent. because they 
have not obtained possession of the whole 
of the lands demised to them and that, to 
my mind, is the extent of relief which the 
defendants could claim if indeed they are 
entitled to claim anything by reason of 
their failing to get possession of this land, 
But I am inclined to think that under the 
circumstances of this case and having 
regard to the facts which I have stated 
that no question of abatement of rent arises. 
After all the defendants obtained posses- 
sion asa result of the kabuliyat of the year 
1296 of all the lands which at that time, in 
the contemplation of the parties to the 
demise formed part of Mouza Jamera and 
so far as Ican see, the rent was fixed on 
this basis consequently I do not think that 
the defendants are entitled to any abate- 
ment of rent by reason of the fact that, 
certain land now included in Mouza Zamira 
as the rssult of the finding in the Settlement, 
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operation, has not passed into their posses- 
sion, I think that this appeal must succeed’ 
and that the learned Subordinate Judge 
was not justified in holding as he has done 
that there must be a total suspension of 
rent. 

We accordingly set aside the decree of 
the learned Subordinate Judge but there 
are other questions to which the learned 
Subordinate Judge refers in his judgment 
and a decision of which is necessary before 
the plaintiffs’ claim for rent can succeed. 
We accordingly send back matter to the 
learned Subordinate Judge in order that 
he may dispose of the other questions re- 
ferred to in his judgment which were left 
open by him at the time the case was 
before him. The learned Subordinate 
Judge and after deciding these questions he 
will finally dispose of the appeal. 

We think that the plaintiffs who have 
succeeded here are entitled to the costs of 
this appeal. The other costs including the 
costs of the further hearing before the 
learned Subordinate Judge will abide the 
result. 

Cuming, J.—I agree. 


M. B. Appeal allowed. 


-2 K. 
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CALCUTTA HIGH. COURT. 

ÀPPEAL From APPELLATE, DECREE No. 2616 
oF 1922. 

June 10, 1925, 
; Present: —Justice Sir Babington 
Newbould, Kr., and Mr. Justice Graham, 
| ABDUL KARIM AND oTHERs—PLAINTIFFS 
: —APPELLANTS 

Versus 
CHHALE AHAMED AND oTHars— 

‘ DEFENDANTS —RESPONDENTS. 

Evidence Act (I of 1872), ss. 11, 18, 32—Document 
relating to land on boundaries of land in dispute, ad- 
missibility of. | 

A document relating to land on the boundaries of 
the land in dispute isnot admissible in evidence for 
the purpose of determining whether a certain party 
was or was not in possession of the land in dispute 
at tha date of the execution of the document. 

Appeal against a decree of the Subordi- 
nate Judge, First Court, Chittagong, dated 
the 27th of June 1922, modifying thai of 
the Muasif, Additional Court, Chittagong, 
dated the 17th of January 1921. 

Babu Chandra Sekhar Sen, for the Ap- 


pellant, 


- ABDUL KARIM V. ONitADE AĦAMËDÐ, 


; as 
rol 1. ©. 1928) 

Babu Narendra Kumar Das, for the Re- 
spondent. 

JUDGMENT.—This appeal arises out 
of a suit for recovery of possession on 
declaration of the plaintiffs’ title to 9-annas 
odd share of certain land. Two schedules 
of land were set out in the plaint. The 
plaintiffs have obtained a decree in respect 
of the land of sch. No. 2. The land in sch. 
No.1 consisted of two Cadastral Survey 
Dags Nos. 6460 and 6449. The decree. of 
the lower Appellate Court dismissing the 
plaintiffs’ claim as regards Dag No. 6460: 
is not now attacked. 

The only point urged, and we think that 
it is a good point, is that the lower Appel-. 


‘late Court in deciding the question of 


limitation with respect to Cadastral Survey 
Dag No, 6449has taken into consideration 
certain documents which are not admissible 
in evidence. These documents are Exs. 
E, F, G and they relate to land on the 
boundaries of the land in suit and were 
used for the purpose of showing that the 
defendants and their predecessors were in 
possession of the disputed land. At one 
time there was some conflict of decisions in 
this Court as to the admissibility. of similar 
documents. The later cases aré all in one 
‘way. Wemay refer to the cases of Pra- 
matha Nath Choudhury v. Krishna Chandra 

atiacharjee-(1) and Suraj Kumar Acharjt 
v. Vmed Ali (2). Agreeing with these 
decisions we hold that these documents 
were not admissible in evidence. 

We accordingly set aside the judgment 
and decree of the lower Appellate Court in 
respect of the Cadastral Survey Plot No. 
6449 and also in respect of costs and direct 
that it do re-heartheappealin respect of the 
said plot and do pass an order according 
to law after excluding from consideration 
the documentary evidence of the kobalas, 
Exs E, F and G. 

Costs will abide the result. 

Appeai allowed. 

Z. K. Case remanded. 
M B. 
- (1) 8t Ind. Cas. 420; 28 C. W.N. 1092; (1924) A. Í 
R. (C.) 1067. 

(2) 6 Ind. Cas. 954; 25 C. W. N. 1022; 35 C. L. J 19; 
(1922) A. L R. (O) 251, : s 


(dik C; 1925) 
< “BOMBAY Hian coURT.?”, . 
GKI MINAL APPLICATION. FOR, Revision No: 143 
an OR 1929, > eek 
wie, August 11,1925. y 
O 'Pregent:—Mr. Justice Fawcett and | | 
ara Mr, Justice Madgavkar. | 7 

p. PIRU- RAMA HAVALDAR—AGCUSED | | 

e a q à i a ‘ —A PPLICANT | + fae 


s 


SO OCE OU yersus, ee 
_, EMPEROR—OeposiTE PARTY, 
Criminal Proceduré Code (Act V of 1599), 5. 35—- 
Penal Code (Act XLV of 1860), ss. 71, 148,326-—Rioting, 
armed with deadly weapons+:Grievous hurt—Separate 
seniences, legality of. , 
Section 35 of the Or. P. C. empowers a Magistrate 
to pass separate sentences in respect of convictions 
unger ss. 148 and 326 of the Penal Code, subject to 
thé provisions of s. 71 of the latter Code. 
Criminal revision against convictions and 
sentences passed by the Assistant Judge, 
. Satara, confirmed: in appeal by the Ses- 
sions, Judge, Satara. © 0 3. a. 7 
Mr. Y. V. Bhandarkar, for the Accused. 
Mr. S. S, Patkar; Government Pleader, for 
the Crown. ee ee 
Eare SARITA OC eS as 
8" JUDGMENT. |. 
`- Faweett, J.—In’ this case, the- peti- 
tioners’ have. been convicted of offences 
‘under ss, 148 and 326, Indian Penal Code, 
by the Assistant Sessions Judgeof Satara. 
‘Appeals to the Sessions Judge wére dis- 
missed? . ,. .- ,° 8 1]. wer bes 
-e It is contended that: we ‘should go into 
‘the facts contrary to’ the usual~practice of 
this Court in revision, but no adequate 
grounds appear for our following this 
exceptional course., The mere fact that 
there was some delay in the prosecution of 
thé, accused and that the investigating 
` Police apparently formed a conclusion con- 
trary to the truth of the prosecution case 
‘are not sufficient to lead us'to: suppose that 
there has been any miscarriage’ of justice. 
‘Both the Assistant Sessions Judge and 
Sessions Judge ‘have: written careful judg- 
ments, considering all the evidence in- 
‘cluding these opinions of thé Police Officers, 
‘and..the Sessions Judge acquitted .one ;of 
the four accused ‘who had been ‘convicted 
‘by ‘the Assistant Sessions Judge. In -my 
‘opinion, thére is cértainly no reason why 
we should apprehend that there has „heen 
any ‘miscarriage’ of. justice and. consider 


a 


the ‘facts’ for ourselves. BN 
“The only, legal point, that has been raised 
is that there. has-been an error.of law in 
passing separate sentences; (1) for an offence 
under’s. 148, and (2) ‘for an offence’ under 
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s. 326 in the tase of accused. Nos..2 and 3. 


“They have«been ‘setitericed: to one. year’s 


rigorous. imprisonment each ‘under ‘s. 148, 
Indian Penal Code; and: to three and two 
years’, rigorous imprisonment respectively 
under s. 326, the sentences to.run con- 
secutiyely. » It was ruled by this Coutt‘in 
Queen-Eempress v.-Bana-'Punja (1) that 
such separate sentences were. quite legal. 
The subsequent Full Béench.case of Queen- 
Empress v. Malw (2), no doubt overrules this 
previous decision. But even under’ that. 
ruling the passing of two separate, sentences 
was held to be a mere irregularity,: pro-’ 
vided. the aggregate of these did not exceed’ 
the: punishment ‘provided’ by law for any 
öne ofthe offences, or the jurisdiction of 
the Court sentencing the offender. . Sec- 
tion,.35 of the. Œr. P. C. has, however: now. 
been amended, so as.to-testore the previous 
view of the law that such separate sentences: 
are quite ‘legal.. For the. sword ‘‘distinct’ 
in, sub-s, (1)'6f.s. 35, and ‘the explanation: 
to s; 35; have been: repealed; ‘and „the: 
only. qualification is that the. separate sen- 
tences are subject to the. provisions of-s: 71; 
Indian, Penal .Code... This’ prevents “the 
ofiender,from being. punished with amore 
seyere--punishment> than. the- Court céuld 
inflict; or could have awarded, for any onè 
of, offences. coming within the scope- of:bhat 
section. But that provision is notinfringed 
in the--present.case..’Qur: attention was 
cailed: to the ruling of the Calcutta High 
Court in Keamuddi Karikar v- Emperor 
(3), but. this appears to have been: decided’ 
prior to the present alteration..of m 35 ‘by 
Act XVIII of 1923; and in any case we are 
bound to follow- the rulings of-fhis* Court 


“in preference to those of the- Calcùtta High 


Court. The sentences: do not: séem. exces- 
sive, having regard to the offences held'prov- 


-ed against tne. petitioners...I would, there 


fore, dismiss the application. n, «266. of 
Madgavkar, J.—I agrees oa spu zur 
srada, Ky . | + Application -disinissed, : 
_ C1) 1B, 260; 9 Ind. Dee. (N. sa) 170. wE p Sa 
2) 23 B. 706; 1 Bom. L, R. 142; 12 Ind. Dec. (x. 83 
472. Brie ot ha oa 
(3) 81 Ind. Gas, 593; 51°0:'79;" 28 OLW. N. 347; 25 
Or. la, J. 945; (1924) A. TIR (O) TTR T a aa 
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LAHORE HIGH COURT. 
CRIMINAL Revision No. 240 oF 1924. 
April 11, 1924. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice. 

HURMAT ALI AND OTHERS—ACCUSED— 
PETITIONERS 
versus 


EMPEROR—Responpent. ` 
Criminal Procedure Code (Act V of 1898), s. 367— 
«lppellate Court, judgment of—-Failure to discuss facts 
Revision, 
A judgment of an Appellate Court which neither 
discusses the facts of the case nor disposes of the 
younds of appeal is not in accordance with law and 
is liable to be set aside by the High Court in revision. 
Dalip Singh v. Emperor, 64 Ind. Cas. 377; 2 L. 308; 
. 23 Cr. L, J. 9; 4 U.P. L. R. (L.) 9; 24 P. L. R. 1922, 
followed. 


Case reported by the Sessions Judge, 
Hoshiarpur, with his No. 28, dated the 7th 
January 1924, 

GROUNDS.—This is an application 
for revision with respect to an appellate 
judgment of Sheikh Mahbub Bakhsh Addi- 
tional District Magistrate, in acase under 
s. 323, Indian Penal Code, The applicants 
Hurmat Ali, etc. were sentenced to two 
months’ rigorous imprisonment and a fine 

- of Rs, 50 each under that section by Syed 
Abbas Hussain Shah, Magistrate, Second 
Class and their appeal has been dismissed 
by Additional District Magistrate. 

The firss point raised before meis that 
the .judgment of the Additional District 
Magistrate is notin accordance with law 
inasmuch asit does not discuss the facts nor 
the grounds of appeal. This contention is, I 
think, fully justified. The appellate order 
consists of only about seven lines. There 
were eight grounds of appeal before the 
Additional District Magistrate. But there is 
no attempt to deal with them in a systematic 
manner, An important ground of appeal 
with respect to the question of self-defence 
has not even been touched. The judgment 
clearly fails to comply with the provisions 
of s. 367, Cr. P. ©. [vide Dalip Singh v. 
Emperor (1).] a 
_ I, therefore, submit the records of the 
čase to the Hon'ble High Court with the re- 
commendation that the judgment be set 
aside and the Additional District Magistrate 
directed to deliver a fresh judgment after 
re-hearing argumentis and dealing fully 
with the grounds ofappeal before him, 

` Dr. Muhammad Alam, for the Petitioners, 


. (1) 64 Ind. Cas. 377; 2 L. 308; 23 Cr, L. J, 9;4 U, p, 
he R (h) 0; 24 P, L R 1922, 


EMPEROR v, ABDUL GANT BAHADURBHAT: 


(di i. d. 1925] 


CRDER.—The judgment of the Addi- 
tional District Magistrate doesnot ccmpl 
with the requirements of the law, vide 
Dalip Singh v. Emperor (1) and must be set 
aside. Accordingly I accept the recommenda- 
tion made by the Sessions Judge and, set 
ting aside the judgment of the Appellate- 
Court, direct, it to try the appeal again and 
deliver a judgment in accordance with the 
provisions of the law. ` 


N. H. Appeal accepted. 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 118 oF 19265. 
July 23, 1925.” 
Present:—Mr. Justice Fawcett and | 
Mr. Justice Madgavkar. 
EMPEROR—APPELLANT 
Versus 
ABDUL GANI BAHADURBHAI— 


. AccusED—REst0n DENT. 

Evidence Act (I of 1872), ss. 9, 88, 11L—Penal Code 
(Act XLV of 1860), ss. 411, 414—-Assisting in dispos- 
ing of stolen property—Telegram informing Police of 
theft, whether admissible— Presumption— Ownership of 
stolen property, whether must be traced—Circumstantial 
evidence—Prosecution, duty of. 

In order to establish a charge under,s. ili of the 
Penal Code on circumstantial evidence, the prosecu- 
tion must show that upon the facts admitted or 
proved the propositions that the property which is the 
subject-matter of the charge is stolen property, and 
that the accused had guilty knowledge are the only 
propcesitions which are consistent with the rest of the 
evidence. If, on the other- hand, the accused can put 
forward any alternative hypothesis reasonably pcssible 
or even probable, he is entitled to the benefit of the 
oe ae the case against him must fail. [7. 692, 
col, 2. 

‘Lhe Bombay Police received a telegram purporting 
to emanate frem the Chief Commissioner of Police, 
Nyasaland, informing the Commissioner cf Police, 
Bombay, that certain blank drafts in duplicate belcrg- 
ing to the Blantyre Branch of the Standard Bank on 
their London Office had been stolen and it was feared 
that signatures would be forged and negotiation 
attempted in Bombay. The Bombay Police sent a 
telegram in reply to the Nyasaland Police making 
enquiries frcm the latter and received a second 
telegram in reply, whereupon the Commissioner, of 
Police, Bombay, circulated the information contained 
in the telegrams to the Banks in Bombay. Accused 
cashed one of the drafts mentioned in the.telegrama 
from Nyasaland at the French Bank in Bombay and 
obtained payment. Next day he presented and 
attempted to obtain payment of another of the drafts 
at the Eastern Bank of Bombay. The clerk to whom 
the draft was presented asked the accused to wait 
and informed his superiors who communicated with 
the Police and the latter arrested the accused, Tha 
accused was put upon hie trial for offences undes 


“(OL 1. O. 1095) 
ss. 414 and 414/311 of the Penal Code in respect of 
the draft. cashed hy him and that attempted to be 
cashed : 

Held, (1) that the telegrams purporting .to be sent 


by the Nyasaland Police were relevant to explain the . 


conduct of the clerk of the Eastern Bank and of the 
Bombay Police :and were, therefore, admissible in 
evidence under s. 9 of the evidence Act ; [ibid.] 

(2) that in the circumstances of the case it was a 
reasonable presumption under s. 114 of the Evidence 
Act that the telegrams had emanated as they purported 
to do from the Nyasaland Police and that the Nyasa- 
land Police had received information from the Standard 
Bank of Blantyre that the drafts mentioned in the 


telegrams were missing and that the Bank believed . 


that they were stolen and feared that they might be 
forged and misused in Bombay ; |p. 693, col. 1.] 

(3) that the telegrams being admissible in evidence 
could be considered along with the rest of the evidence 
in order to determine whether the drafts were stolen 
property ; [p. 692, col. 2.] 

(4) that for the purposes of a conviction under s. 414 
of ‘the Penal Code it was not necessary to trace the 
ownership of the drafts and that it was sufficient if it 
was proved that the drafts were stolen property; 
[p. 694, col. 2.| : 

(5) that as upon the evidence on the record read 
along with the explanation of the accused it was not 
possible to hold that the accused could have been in 
possession of the drafts honestly, the drafts must be 
held to be stolen property, and that the accused was 
guilty, of the offerices charged. [p. 694, col. 2; p. 695, 
col, 1. 

Per Fawcett, J—There is no warrant for the pro- 


position that a person who might be charged under- 


s. 411 of the Penal Code cannot be charged and con- 
victed under s. 414 of the Code. [p. 695, col. 1. 

Section 414 of the Penal Code requires that the 
accused should have assisted somé one else in the 
‘disposal of the property and does not covera case 
where a person , receives and then disposes of the 
awe property entirely on his own account. [p. 695, 
col. 2 ; 


Criminal appeal by the Government of 
Bombay from an order of acquittal passed 
by the Acting Third Presidency Magistrate, 
Bombay. 

Mr. S. 8. Patkar, Government Pleader, for 
the Crown, | 

Mr. G. N. Thakor (with him Messrs. M. 
M. Kotasthane and P. N. Vijayakar), for the 
Accused. : 


JUDGMENT. 

Madgavkar, J.—This is an appeal 
by the Government of Bombay from an 
acquittal by the Third Presidency Magis- 
trate ofthe accused Abdul Gani Bahadur- 
bhai alias Karim Kasam. 

The accused isa Muhammadan of Kathia- 
war and has been doing business as a baker 
at Blantyre in Africa. He returned to 
India about the end of October 1924. On 
November 12, 1924, accompanied by the 
witness Vanechand, a clerk in a Velophone 
office, he presented at the French Bank in 
Bombay and obtained payment of a Bill 
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of Exchange No. 3281 (Ex. A) dated June 
10,1924, from the Blantyre branch of the 
Standard Bank of South Africa on their 
London office for £900. The next day he 
presented and attempted to obtain payment 
at the Eastern Bank of Bombay of asimilar 
Bill No. 3293 (Ex. E) from the same branch . 
in South Africa on their London office for 
£2,000. The Bombay Police had, however, 
on June 27 and July 5, received two tele- 
grams purporting to emanate from the 
Chief Commissioner of Police, Nyasaland, 
informing the Commissioner of Police, 
Bombay, that four blank drafts Nos, 3281, 
3285, 3289 and 3293 in duplicate belonging 
to the Blantyre branch of the Standard 
Bank on their London office had been stolen 
and it was feared that the signatures would 
be forged and negotiation attempted in 
Bombay. The Commissioner of Police, 
Bombay, circulated information of this 
letter to the Banks in Bombay, among them 
the Eastern Bank; and the clerk Amritrao 
of the Eastern Bank, on presentation by 
the accused of the Bill No. 3292, asked 
him to wait and informed his superiors, 
They communicated with the Police, the 
latter appeared and arrested the accused, 
The third draft No 3285 for £1,500 (Ex, G) 
was found on him. The last draft No, 3289 
(Ex E) for £2,500 was, the accused admits 
given by him together with a sum of 
Rs. 1,000 to Vanechand referred to above, 
Vanechand, on hearing of the accused's 
arrest, tore up the draft. The pieces (Ex. E) 
were secured by the Police. 

Apart from the telegrams, which the 
learned Magistrate held to be inadmissible, 
no evidence was adduced from Africa. The 
other evidence consisted of what transpired 
in Bombay as to which there was little or 
no dispute and of the accused’s statement 
and explanation, that he had received all 
four drafts: at Blantyre from one DeSouza, 
a clerk in the Standard Bank and a neigh 
bour of his for negotiation in Bombay, 

_ Thelearned Magistrate in view of the Full 
Bench decision in Empress v. Moorga Chetty 
(1), was doubtful. as to his jurisdiction, 
But he framed two charges against the 
accused, one under s. 414 or in the alterna- 
tive under s. 420'as to the first draft which 
had been honoured, and another under the 
same sections read with s. 511, in respect 


‘of the ‘second draft, presented but not paid, 


On a consideration of the evidence, howe 


| (1) 5 B. 888; 3 Jad, Dec. (5, 5) Lah 
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everi. it. appeaied +6 the. kama Magistrate. 
that noifalse’ representation was‘ proyed to- 
support either :charges under’s, 420, Indian: 
Penal:Code;; and that on the charges. under 
8; 414,. . theres were, grave, reasons: for . sus; 
picion,: bután. the absence offevidence from 
Africa, that thè accused's guilt ‘was nat 
proved”: ‘On, the other: hand; he ordered: 
that, the inoneys:'realised by. “the first. ac- 
cused’ should: be returned to the Bank on 


the ground: that -the.draft,must have. come - 


into De Souza’s”’ hands by theft. ‘or sonig 
offence. Di EGEE 

-Itis not. danin, the na Magiche 
eould, on: themain: ¢harges, ‘hold that, the 
drafts were not;proved to he -stolen ‘but as 
re; gards thé return: of the. “money that they 
‘were'so: proved, 

“It is argued for: the Goverment that the 
evidence';on record „sufficed to ‘prove . both 
that tHe -drafts--were ‘stolen. property and 
the accused's «guilty knowledge and in- 
tention: under: s414, Indian Penal. Code ; 
and ` on. the; ‘Charge - of. ‘Mhisrepresentation, 
it is: ‘argued that: presentation was.a mis- 
representation that, he was a holder;in due 
pea tril > Sae i 
; ¥ For., the - SA A E is contended ‘that 
: es “was norevidence that the- drafts;were 
‘stolen and thatthe atcused’s guilty know- 
ledge jand.intention -are not-only not prov- 
æd but his conduct. and- “statement through: 
out were straightforward. Relianceʻisplaced 
onthe. dictum - of-this, Court, in-cases such 
as Queen-Empress v. Alw: Kala , (2). and 
Emperor v. Jethalal (3), that:s, 414 of the 
Tne ian:Penal Code applies only where there 
Dossession of. the. stolen. property. 








iher: are two pevuliarities’ in ‘this case. 
phere ‘ig’ no ‘direct evidenée’ as ‘to’ the 
stolen natare ‘of’ thé ‘drafts, the ‘difficulty 


being due to’ the distance ‘between! Bombay 


and “Africa, and: thé difficulty’ was common 
tö both’ sides." Thé, prosecution apparently 
made'nd inquiry,’ and at dll events produced 
no. evidence - from‘ ‘Afri¢ay Nor “could” the 
aceuséd “exaynine “PeSouzs® or other: wit- 
nesses. “His application for’ commission 
. being issued fo Attica’ was, ‘Clearly outside 
the authority ‘ofthe, ‘Court. ünder: s.s 503" of 

j ‘É. as ‘it: is now’ framed: Thé 
rP Peculiar is’ that, _ unlike most 










14 Rat, tikes Or, 6. 653° Oi fit 28 of 1891. 


Oe B, 449 at p.463; 7 Bam: in 527; 2 cr. L. 


t 
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kak 6. Sai 


ornaments or similar valuable: or cattle but. 
of Bills of Exchange... is v myg 

ee peculiarities, however, Taw the 
the Court, unaffected, n Tt’. 
a infact; to a cafe of ja e a 
tial - evidence: not. only: on ` the question. 
of the accused's ° ‘guilty.’ knowledge’: and 
intention” but, also “pi ` the question’ whe- 
ther the drafts are. proved to be. stolen -pro- 
perty within the meaning of s. 410, Indian 
Penal Code. ‘The method of arriving at art 
answer, as in “other cases of _circumstantia 
evidence. i is, lconcéive, thé same . Upon the 
facts admitted or proved: the ‘prosecution 
inust-show that these two propositions, viz., 
that-they were stolen property and that! ‘the 
accused had guilty knowledge, are the only 
propositions which.are consistent» with the 
rest-of' the evidence. “If,-on the other hand, 
the accused. can put ‘forward é any alternative 
hypothesis ‘reasonably possible’ dr even | 
moderately probable, the accused «is entitl- 
ed to’the benefit of the: doubt and ‘the: case 
against him must fail.’ 3. `> 


The telegrams. Ex. X- were held i be in~ 
admissible by the learned Magistrate, prei 
sumbly because of the absence of evidence 
from Africa, But.theyare. relevant to..ex+ 
plain the conduct of the witness’ Amritrao, 
the clerk’ of the Eastern’.Bank, and of the 
Bombay Police,..and are, therefore,.admisz. 
sible, and are not: ‘rendered inadmissible by: 
s:¢8 of the ‘Indian ‘Bvidetice Act, on which 
reliance‘is placed for the accused.” That 
section merely embodies, the. fact ‘that a 
telegraph office makes. no inquiries and: is 
in no, way; responsible for the identity of 
the sender of a message, much less’ for the 
truth of its contents. It is not open to, ‘the 
prosecution on the single evidence , of. the 
telegrams to ask the, Court to ‘presume that 
they. were sent by, the Police of. Nyasaland 
or that the drafts were ae property. But 
there is nothing in the section to prevent 
the telegrams’ ote .Adniitted from being 
considered along. with ‘the rest:.of. the: Si 
dence on the CE ONE. stated: above. - Hi 


“Th, ‘regard’ to ‘the | accused's’. stateinent 
under’s. 342, Or, P.. Q; it can, ‘and’ -it cases: 
of, circumstantial evidence. Dust ‘be taken 
into ‘consideration... It i "may, in,the- circums , 
stances. of the present’ case of inability to- 
proċure., | evidence; from | Africa, * even. be! 
accepted. ag fo the circumstances, ander which 
the. Accu ed came into; ; Possession, ‘of thé 
drafts, n these premises, T; ‘proceed ' to 
enter ona consideration, of., the ~propet. ine. 
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fer ences from the’ facts: admitted or: : proved 
including’ ‘this‘staterhent. 

`- “As forthe‘telegrams, it-appears that ies 
the first telegram was received on June 
27,‘the Bombay Police inquired from- the 
Nysaland Police- from whom it purported 
-to-come, and received a reply ‘by a “second 
“telegram on July 5. It is not alleged for 
thé accused that there. was any person in 
Africa who had an interest in June in send- 
ing false information in code:in the name 
of ‘the Nyasaland- Police as regards the 
blank draft forms to the Bombay Police. 
On the contrary, the second: telegram ‘was 
an answer’ to the telegram addressed to 
the Chief Commissioner of Police of } Nyasa- 
land. It is, in my opinion, a reasonable pre- 
sumption under s. 114 of the Indian Evi- 
dence Act, firstly, that the telegram Ex, X 
has emanated, as it pur ports, from the 
Nyasaland Police, and, secondly, that the 
Nyasaland: ‘Police received information. from 
the Standard Bank of Blantyre that these 
drafts were missing and that the Bank be- 
lieved that they were stolen and feared ‘that 
ee might be forged and misused in Bome 


“What happened:to these drafts from the 
time of their disappearance from the Bank 
in June up to the time they came into the 
possession of the accused in Africa, is not 
in evidence, He got them, it may ‘be con- 
ceded from one DeSouza, cone of the clerks 
of the Bank. This clerk DeSouza gave the 
four missing drafts totalling.£ 6,900 -to his 
meighbour the accused, a baker, Even 
according to the atcused's own brother, the 
drafts usually sent by the accused were not 
frequent'and wereof small amounts.. His 
brother Abdul states: “One draft of £33. 
was given to Narsi: Jina on December 3,. 
1922, Another draft of February 1, 1923, for 
£ 20 was paid to Sharif Hassam. “On April 
8; 1924, a draft for £20 was paid to Narsi 
Jina.” To: take the accused's own state- 
ment: “‘DeSouzaasked meif I would cash 
drafts for him in India. Iasked him what 
remuneration I wasto get. IfI would cash 
four drafts of £ 6,900 for him in India I was 
to get-Rs, 4,000 for my trouble as commis- 
sion. I-asked him ifI should negotiate in 
my own name. DeSouza said ‘no’ and he told 
me that I should not endrose them in. the 
name by which I was known in Africa as 
I had ‘creditors in Africa and the money 
might be attached.. I endorsed the- drafts 
in the name of Karim. Kasam as I. had 
opened a firm in my native place in the 
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namne-of my young Brother Kärim- -and- in 
my name Kasam.” -- 

On the- first- point, E N whether ‘the 
drafte were stolen or otherwise? it Appears 
tome that no alternative- hypothesis- has 
been set-up or is -possible- on all this-evi- 


_ dence except that-the-drafts were- stolen: 


The information by the- Bank to-the: Police 
at Nyasaland in June; never -contradicted 
hitherto, that the Bank drafts w ere missing 
or stolen, the fact that they disappeated till 
about October and were in the possession of 
the clerk in the same Bank, who probably 
knew of the loss.and would not cash them in 
Blantyre but thought-it necessary to send 
them all the way to Bombay, without ‘his 
own endorsement—all these circumstances 
coupled with the large amount of the drafts 
and the presumably small pay of the clerk 
DeSouza make it impossible, I think, to 
arrive at any other inference except- that 
the drafts were stolen—stolen by whom, it 
is not necessary for the purpose of this -case 
to consider. In this connection it is rele- 
vant toconsider Vanechand’s own action. Ib 
is argued for the Government that Vanech- 
and was also one of the conspirators’ and 
that unders. 10of the Indian Evidence Act 
his conduct was relevant against the accus- 
ed. But Vanechand has not expressly been 
implicated in the present case as a conspi- 
rator with the accused and the-fact that he 
tore upthe draft is evidence only admissi- 
ble under s. 9, and not unders.-10 of the 
Indian Evidence Act, But after- making 
every allowance for timidity, it is impossi- 
ble to get over the fact that unless Vane- 
chand thought thatthe draft must:have been 
stolen, it is unlikely that he would tear to 
pieces in a moment of nervousness a drait 
for so large an amount: 

I pass onto the second point ‘as to the 
accused's knowledge and intention, Ac- 
cepting the: accused's own: version, the’ ques- 
tion is whether from “the admitted circum- 
stances there was a reasonable possibility of 
his believing that the drafts were not stolen, 
or. whether he must have had reason: to 
believe that they were stolen. DeSouza was 
a clerk_presumably on- small pay. He shows 
to the accused four drafts for £ 6,900 dated 
June from the Bank where he is employed 
to the knowledge of his neighbour: the 
accused. None of the drafts bear DeSouza's 
endorsement. . DeSouza. instead of eashing 
the drafts himself in Blantyre, deliberately 
makes them over to the accused and re- 
quests him to cash them in Bombay and 
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tells him expressly that he should not ne- 
gotiate them in hisown name, The accus- 
ed :keeps them with himself in Bombay for 
about two weeks and makés io attempt to 
negotiate them througha recognised broker, 
He takes with him the clerk Vanechand, 
and in negotiating the smallest of them, he 
signs not his own name but uses a double 
name, his brother's name and a name he 
says is his own. He gave Vanechand, with 
whose help he negotiated the first draft, 


- not less :than Rs. 1,000. Vanachand states 


that this sum was given to keep for the ex- 
penses for the office which the accused said 


-he was going to openin some premises in 


X 


“ Kalbadevi Road, It is difficult to accept 


this explanation of the receipt by Vane- 
chand of so large an amount for an office 
still to’be rented and openedin the future. 
Vanechand on the accused’s arrest, tears 
up the fourth draft. On the change "of the 
notes obtained at the Bank onthe first draft 
into smaller notes in thé currency office, I 
do not lay much: stress, 
circumstances stated above, itappears to me 
that, here again, no alternative hypothesis 
is made out, and that the accused's conduct 
from the time he received the drafts till 
the time of negotiations is only consistent 
with his guilty knowledgeand intention, 
Addmitting that DeSouza told him of his 


‘intention to import agriculturalimplements 


and that the accused believed it, that does 
not affect the other admitted conduct and 
the adverse inference against him. Iam of 
opinion, therefore, that the second issue 
must also be answered against the accused. 
“As regards jurisdiction, the Full Bench 
ruling and view in Queen-H’mpressv. Moorga 
Chetty (1) have been modified by the sub- 
sequent amendment of s. 410, Indian Penal 
Code, by the words inserted in the section 
by s. 9of Act VIII of 1882; and undoubt- 
edly the Court had jurisdiction in the case. 
On the legal question astos. 414, Indian 
Penal Code, the case of Queen-Empress v. 
Alu Kala (2) has been cited. In that case 
it appears that the person who dishonestly 
received or retained the stolen bullocks 
with guilty knowledge was also held to 
have disposed of them butin one and the 


“same transaction; and this Court held that 


the separate and consecutive sentences pass- 
edunderss. 4lland 414 could not stand, 
confirmed the sentence under s. 411, Indian 
Penal Code, and set aside the other. It 
was certainly observed in that case in the 
short judgment that “s, 414, Indian Penal 
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Code, applies only where there has been uno 
actual receipt? and this observation has 
been referred to with approval by Batty, J., 
in Emperor v.` Jethalal (8). It does not ` 
appear, however, that Illustration (j) to s. 
235 of the Cr. P. C, wasbrought tothe notice 
of the Court in either case. That Ilustra- 
tion runs as follows: 

“Several stolen sacks of corn are madé 
over to A and B, who know they are stolen 
property, for the purpose of concealing 
them. and B thereupon voluntarily 
assist each other to conceal the sacks at the 
bottom of a grain-pit. A and B may be 
separately charged with, and convicted of, 
offences under ss. 411 and 414 of the Indian 
Penal Code.” 

Taking the sections themselves and Ch, 
XVII of the Indian Penal Code in which 
they stand, it would appear that ss. 378 to 
409, Indian Penal Code, deal with various 
criminal methods by which property may 
be dishonestly taken from the possession of 
the lawful owner, that is, theft, extortion, 
robbery and dacoity, criminal misappropri- 
ation of property and criminal breach of 
trust. The next portion of the Chapter 
deals with subsequent criminal acts with 
stolen property as defined in s.410, Stolen 
property when it passes may be first received 
retained and then finally concealed or dispored 
of; and itis in this chronological sequencé 
that ss. 411 to 414, in my opinion, deal. When 
receipt or retention, not necessarily for dis- 


` posal, is dishonest, s. 411 is the appropriate 


section. If, on the other hand, dishonest 
receipt or retention cannot be proved but 
only dishonest concealment or disposal, 
s. 414 is more appropriate. Thus, in the 
case of Emperor v. Budhankhan (4) certain 
gold bangles, the ownership of. which was 
not known and could not be traced, were’ 
found and concealed on the Railway line, 
in a place only known to the accused Pathan. 
It was held thathe himself had concealed 
it. The Sessions Judge thought that the 
verdict of ‘guilty’ of the Jury -was erroneous 
and referred the case, feeling doubtful as ` 
to the lack of- legal proof that the property 
was stolen. As was pointed out by Batche- 
lor, J., ina case under s. 414, Indian Penal 
Code, the ownership of the property need 
not be traced. It was sufficient if it was 


. proved that the property was stolen. It was 


held to be stolen property in that case, 
because it was such that it could not honestly 


4 (4) 17 Ind. Cas 537; 14 Bom. L. R. 893; 13 Cr, L J; 
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be in the possession of a wandering Pathan. 

With this view of law I agree. 

Applying the law to the present case, 
though there is no direct evidence before 
` us asto the actual theft of these drafts, for 

the reasons stated above no reasonable 

doubt is left in my mind, firstly, that they 
were stolen, and, secondly, that when the 
accused negotiated the first draft, and 
attempted to negotiate the second draft, he 
had reason to believe they were stolen 
property. I would, therefore, allow the 
appeal, set aside the order of acquittal and 
convict the accused on the first charge under 
8. 414, and on the second charge under 

_83. 414 and 511, Indian Penal Code. 

' Tn this view itis not necessary to express 
any opinion on the alternative charges under 
s. 420. Bnt I agree upon the whole with the 
learned Magistrate that no definite false 
representation by the accused is proved. 

Fawcett, J.—I agree generally with 
the reasonings of my learned brother and 
his exhaustive judgment leaves little for me 
to add. On the legal question that was 

-raised as to the applicability of s. 414, Indian 
Penal Code, to this case, I think that 
Illustration (7) to s. 835, Cr. P. C., supplies a 
conclusive answer to the contention that a 
person who has dishonestly received stolen 
property cannot possibly be charged and 
convicted of voluntarily concealing or 
disposing of that property. The Illustra- 
tion is one where A and B both receive 
property knowing it to be stolen pro- 
perty, and then go and conceal it. The 
Illustration says as plainly as possible that 
both of them may be separately charged 
with and convicted of offences under ss, 411 
and 414. This is an illustration to the 
-general principle embodied in sub-s, (2) of 
s. 235 that, if the acts alleged constitute 
an offence falling within two or more sepa- 
rate definitions of any law in force for the 
time being by which offences are defined 
or punished, the person accused of them 
may be charged with, and tried at one trial 
for, each of such offences. Therefore, the re- 
marks that have been made in some cases 
that a person who might be charged under 
s. 411, cannot be charged and convicted 

. under s. 414 are not, in my opinion, binding 

upon us, and must be rejected so far as they 

arein conflict with this particular illustration, 

In the present case the proper charge against 

the accused, in my opinion, is clearly one 

under g. 414, because the particular act 
which led to his arrest and trial was the 
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disposal of one draft and the attempted dis- 
posal of another; and the evidence that 
was adduced by the prosecution related to 
such particular act or acts and to the sub- 
sequent conduct of the accused and Vane- 
chand, who accompanied him to negotiate 
the first draft. The accused might have 


` possibly been charged and even convicted 


under s.411. For although it was contended 
on his behalf that the Court would have 
no jurisdiction on a charge under s. 411, 
I fail to see how that contention can 
possibly prevail against the clear wording 
of s. 4, Indian Penal Code, and s. 180of the 
Cr. P. C., especially having regard to the 
Illustration (b) to s. 180 and the new sub- 
s. (8) of s. 181. He gould, at any rate, it 
seems to me, have been convicted of 
retaining stolen property, assuming of 
course that the ingredients of the offence are 
proved and also assuming that he was born 
in British India and domiciled there his par- 
ents being similarly British Indians. But 
this point was not fully argued and it is 
unnecessary to decideit. Section 414, no 
doubt, requires that the accused should have 
assisted someone else in the disposal of the 
property and does not cover a case where 
a person receives and then disposes of stolen 
property entirely on his own account. But 
in the present case the accused himself 
asserts that the clerk DeSouza made a 
proposal to him to help in the disposal of 
these drafts and he fell in with that pro- 
posal and so committed theacts which are 
the subject of the prosecution. Therefore, 
it seems to me, on the facts alleged and held 
proved, the accused clearly voluntarily 
assisted in disposing of these drafts, 

On the merits, J agree with my learned 
brother that the circumstantial evidence 
plus the statement of the accused under 
s. 342, Or. P. ©., afford no other reasonadle 
hypothesis, than that he had a guilty know- 
ledge, or at any rate felt convinced in his 
own mind, that these drafts had been stolen, 
so that he had reason to believe they were 
stolen, following the ruling in Empress v, 
Rango zTimaji .(5).. In regard to the ac- 
cused's own statement some remarks were 
made that the Court should not use it to fill 


up any gap in the prosecution case. “There 


are no doubt cases in which that is a proper 
remark to make, but the present, in my 
opinion, clearly is not one of them. The 
Code itself says in sub-s. (8) of s. 342 that his 


pË 6B, 402; 6 Ind, Jur, 538; 3 Ind. Deo. (N. 8.) 
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‘and-the inference arising that 
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statement can be “taken into eonsideration:” 
That is a phrase that is-also used in s. 30 of 
the Indian Bvidenee Actin regard tothe con- 
fession’ of a co-accused, and it has been held. 
im Queen-Empress v. Khandia, (6) and vari- 
ous‘otker cases, that the Court may take 
the confession into consideration in order to 
determine .whether .the issue of guilt is 
proved or not, and to that extent it becomes 
practically on: the same footing as other 

vidence,.although technically it is not evi- 
daa in the case according .to the definition 
contained im the Indian Evidence Act, inas- 
much as it-is not made on. oath. In the 
present case the inference of guilt arising 
against the. accused from his own conduct 
the pro- 
perty -was stolen from Vanechand’s con- 
duct iw tearing up the draft. that accused 
had : given- to him (Ex. E), did throw 
an:-onus on the accused to explain -how 
itewas :that he came.to dispose of- the 
drafts.- His explanation, I agree with my 
learned brother; should be taken asit stands 
because the accused had no opportunity of 
adducing .evidence in support. ofit; and 
taking it in that way, it clearly is a parb-of 
the material on which the Court has to de=- 
cide the issue of the accused's guilt or ofherr 


wise 

-On the other hand in regard to she ide 
grams I think the learned Magistrate has 
not given due weight to them. Heé-has in: 
fact excluded them as inadmissible. The 
fact, however that these telegrams were, 
sent is clearly relevant and.admissible under. 


s. 9. of the Indian Evidence Act, and I 


agree with my learned brother that the 
circumstances referred to by him raise. a 
presumption under s, 114-of the Indian 
Evidence Act that the main telegram of 
June 26,-emanated from the- ‘Nayasaland 
Police. - That telegram is, not of -course eyi- 
dence: that:.the drafts had actually . been- 
stolen ; but it’ gave information to the 
Bombay. Police, which at any rate. alforded. 
a, ground: for a reasonable. suspicion that, 
these particular drafts were stolen ‘property,. 
and the Police, therefore, had authority to 
arrest the accused when he was found in 
possession of One of these drafts, under 8s..33,- 
cl. (d), of. the Bombay City Police: Act, 


TV..of 1902...The telegram explains how.’ 


it was that they came to arrest the accused, - 
and this ase is not, therefore, on the same. 
footing as it would have been if there were ; 


` (6) 15 B. 66; 8 Ind, Dec. (x. s.) 45. 
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nothing to attach suspicion to the’ accused's 
possession of the. drafts. The’ drafts. ara 
alleged’ by the Nyasaland Police to have 
been stolen, and ‘that is a circumstance 
which has tu be taken into consideration as - 
part of the evidence in this case. If any 
evidence’ had been adduced by’ some 
officer of the Standard Bank: in Africa 
regarding the alleged theft,-then of course 
this would have been a simple case, : The 
only difficulty- that arises is due to the 
absence of such evidence, but it does not 
necessitate the accused's acquittal. I-agree 
with my. learned brother that the Court 
is entitled to consider whether. the evi- 
dence, coupled with the accused’s own 
statement, does not circumstantially- prove 
the ‘accused's guilt. As long.ago as 1865. 
this Court, in Reg. v. Harishankar 
Fakirbhat (7) refused .to interfere in a 
similar case where the evidence was-purely. 
circumstantial. In that ‘ case": it - was 
argued.that there was no proof that the 
property was stolen and: that the-evidence 
failed : to show guilty knowledge. It was 
held that the persons concerned must - have 
known; or have had reason to believe,! that 
the property was stolen, and thatthe mere 
fact that the prosecution could not definite- 
ly establish from whom it had been stolen 
did not prevent the accused’s conviction. A, 
reference may also be made to Wills on 
Circumstantial Evidence, 6th Edition, page 
95, which cites cases where a similar course 
has been followed to meet adifficulty in. 
establishing the identity.of stolen proper- 
ty. We are, therefore, not in any way sett- 
ing up anew principle or departing from- 
established law.. I feel no reasonable doubt 
whatever asto the guilt of the accused “in; 
this case. J, therefore, agree in convicting 
him on -both the charges that relate: to- 
g. 414. . 

Per Curiam.—In sentencing the 2Cr. 
cused we take into. account . his conduct 
wbich bas been fairly. straightforward and 
of assistance in the inguiiy, and alsa the 
fact that the full amount obtained by cash-. 
ing one.of the drafts has. been practically: 
recovered, so that no substantial- loss hasz 
been caused to the Bank,. as: far as. wey 
are aware. On the other hand, the drafts. 
were forlargeamounts, and it.is obvious. 
that the punishment should be of a some:;: 
what deterrent nature. .We do not: think: 
that it is a case, for inflicting a fine, - Wer 
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sentence’ the acciised: to-six months’ rigorous 
imprisonment on‘ each of the two charges 
ofi which he has been convicted, the sen- 
teńces to” run concurrently. 

“ The accused should accordingly be taken 
into custody and sent to Jail. 
“We wish to add that, while recognising 
. the -difficulties in the case, we think that 
| the- Gommissioner of Police, Bombay, 
should have, endeavoured to have obtained 
some evidence from Nyasaland regarding 
the loss of these drafts, before sending up 
_ the- accused to thé Magistrate. As similar 
cases ‘may occur in future, we think it right 
to draw his attention to this particnlar 
point, as the omission to do this has very 
nearly” resulted i ina failure of justice. 
DAK Order set aside. 


- -LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 21 or 1921, 
April 11, 1924. 
Present :—Sir Shadi Lal, Kr., 

“Chief Justice, and.Mr. J ustice Zafar Ali. 

- CHOGHATTA—Accosep—Arretuant 
se i versus 
c +. EMPEROR—RESPONDENT. 

U Oriminal, Procedure Code (Act V of 1898), s. He 
First ‘Information Report--Ruqa by poe Officer 
during investigation—Evidence Act (I of 1872), 's. 157 
First, Information Report, whether pak evi- 
dence. f 
_ A ruqa bya: Police Officer sent from the spot dur- 
f ihg. the course of investigation, embodying the sub- 
stance of the complainant's report made ‘previously 
and some result of the ‘investigation neither signed 
nor thumb-marked by the complainant is not a First 
Information Report within the meaning of s. 154, Cr. 
P. ©. [p. 698, col. 1.] 

Emperor v. Kampu Kuki, 11 C. W. N. 554; 6 Cr. L. 
J. 86 and King-Emperor v. "Daulat Kunjra, 60. W.N. 
921, referred to. 

A First Information Report is not a substantive piece 
‘of evidence. It can only be used asa previous state- 
ment. to corroborate or contradict a statement made 
subsequently i in Cours. [p. 698, col. 2.] 

- Appéal from an order ‘of the Sessions 
. Judge, -Attock at-Campbellpur, dated the 
8th- December 1923. 

Mr: Khurshaid Zaman, for the Appellant. 

Mr. D. R. Sawhney, Public Prosecutor, for 
the Réspondent. , 

JUDGMENT.—The two appellants 
Khan - Muhammad -and his son-in-law 
Choghatta who are blacksmiths of the village 
Saggar, District Attock, have heen convict- 
ed of the murder of Fazal and awarded 
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capital sentences under s. 302, Indian Penal 
Code. Theconvicts have lodged separate 
appéals and the case is also before us 
under s. 374 of the Cr. P, C. 

Fazal deceased was the full brother of 
‘Khan Muhammad accused but there was 
no leve lost between them. They had beén 


-quarrelling ever since the death of their 
‘father Shera so much so that in June 1921 


they and their wives were put on security 
This animosity between 
the brothers was produced by an act 6f 
Shera himself which was that he gifted all 
his landed property to Khan Muhammad 
to the exclusion his other son Fazal, On 
the death of Shera which took.place some 
three years before the murder, Fazal 
brought a suit against Khan Muhammad 
for his share of the property and obtained 
a decree with costs. In execution of that 
decree a quantity of grain belonging to 
Khan Muhammad was attached and in pro- 
secution of his application for sale of that 
grain Fazal attended the Executing Court 
at Talagang on the fateful day (25th June 
1923) but did not return home at night. 
The suspicion that some evil had happened 
to him was roused in 4 fortuitous way almost 
immediately after his murder. As he was 
leaving for Talagang in the morning 
Sultan Muhammad (P. W. No. 11) had 
asked him to find out the price of cotton 
in the market there. In order to ascer- 
tain what information Fazal had brought 
on this point Sultan Muhammad proceeded 
to his residence at the time of night 
prayers, 7. e, long after dusk, when he 
was expected to have returned. On the 
way Sultan Muhammad came across his 
cousin Fatta (P. W. No.3) who-metioned to 
him that as he (Fatta) had been passing 
close to the area known as Shahidan he 
heard a voice crying in the dark “I am 
alone and being murdered.” On arrival at 
Fazal’s house “Sultan | Muhammad found 
that Fazal had not returned and suspect- 
ing foul play he related to Jfusammat 
Bakhat Bhari wife of Fazal what Fatta had 
told him. Khan Muhammad and Choghatta 
who had not gone to Talagang that day 
were found absent from home at that time. 
Therefore, Musammat Bakhat Bhari felt 
alarmed and at once set out on a search for 
her husband. 

Accompanied by Sultan Muhammad and 
her uncle Jan Muhammad, she went at first 
to Shahidan and thence proceeded to the 
village -Kulri which is on the way to Talg- 
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gang, because her husband used to pay 

.visits there to his cousin and namesake 
‘Fazal for his advice and assistance in the 
litigation against his brother. The party 
raached Kufri at midnight and were told 
by Fazal that the deceased came to him 
that evening on his return from Uourt but 
went his way home after having a drink 
and smoke at his place. After a fruitless 
search Musammat Bakhat Bhari came 
: back to her village and found that her 
husband -was still absent while Khan 
. Muhammad and Choghatta had both re- 
‘turned. The next day (26th June) she ap- 
peared at the Police Station at 64. M. and 
gave adetailed account of all the facts and 
: circumstances stated above, and a descrip- 
tion of the clothes that her husband was 
wearing when he departed from home, 
and stated that she strongly suspected that 
Khan Muhammad and his son-in-law Chog- 
-hatta had murdered her husband. Further 
she expressed suspicions against Baza and 
his father and a third man onthe ground 
that they were fast friends of Khan Muham- 
mad and might have taken part in the 
crime. This report was entered in the diary 
of the Police Station because it was not 
.yet known for certain that Fazal had been 
killed. The Sub-Inspector of Police, however, 
proceeded tothe spot at once to make an 
‘enquiry under s. 174 of the Cr. P. C. Baza 
who isa youth of about 20 years confes- 
.ed the next day (27th June), showed the 
scene of murder where marks of blood and 
Btruggle + were observable, and also led 
to a ravine wherein the body of Fazal 
-was found floating. The body was naked 
‘with a ligature round the neck. The Sub- 
Inspector then wrote a rukka embodying 
therein Musammat Bakhat Bhari’s report 
‘of the 26th June and added thereto 
an account of the discovery of the body 
with the direction’ to the clerk at the Police 
Station the First Information Report should 
be drawn up in accordance with the ruga. 
The clerk copied this rukka in the charge 
register as the First Information Report in 
the case. 

. Counsel for the appellants contends that 
as the ruga was not signed or thumb- 
marked by the complainant Musammat 
‘Bakhat Bhari it could not constitute a First 
Information Report within the purview of 
..154 of the Cr, P. C., and should be exclud- 
.ed from consideration as such. This ob- 
‘jection appears to be well-founded and 
‘there. are several rulings of the Calcutta 
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High Court and the Punjab “Ohief: Court’. 
also in support of it. Though the ruga 
contains information relating to the com- 
mission of a cognizable offence, 7. e:, murder 
that information was not given by any hody 
to “the officer in charge of Police Station" 
but was sent to the Police Station by that 
officer himself for the purpose of register- 
ing a charge of murder. The rulings, how- 
ever, are that a statement recorded in the 
course of a Police investigation cannot be 
treated asa First Information Report.. Where 
on the report of a person that his brother . 
was missing the Sub-Inspector did not 
record it as required by s. 154, Cr, P. 
C., but commenced investigation and after 
four days when the matter had so 
developed that there was some reason to 
believe that the missing man hal been 
murdered, he, for the first time recorded 
the brother’s statement asthe First Inform- 
ation Report; it was held that such a 
practice was contrary to the provisions of 
the section and that astatement recorded 
under such circumstances cannot be re- 
garded as a First Information [Emperor v. 


Kampu Kuki (1).] And where on. the in- 


formation given by a chaukidar which 
was duly recorded in the station diary— 
the Sub Inspector went to the hospital 
and took down the statement of the dying 
man and filed it as the First Information 
it was held that the statement could in no 
sense be regarded as the First Information 
[King-Emperor v.\Daulat Kanjra (2).] la the 
present case the First Information to the 
Police was that entered in the station diary 
on the 26th June but the original record of ` 
that report was not proved which should 
have been done to make it admissible in 
evidence. The ruga of the Sub-Inspector 
in which it was re-produced was not signed 
or thumb marked by Musammat Bakhat- 
Bhari and. that ruga cannot fall within’ 
the definition of “First Information”. But 
no Information Report is substantive evi- 
dence by itself. It can only be-used under 
B. 157 of the Evidence Act as a previous. 
statement to corroborate or- contradict a - 
statement made subsequently in Court. 
This ruga, therefore, is: to be excluded 


‘from consideration and -the case for the 


prosecution is to be judged by the evi- 
dence of the witnesses produced in Court. , 
The main: question for the determing- 


. (D 11 0. W. N. 554; 6 Cr. L. J. 86, 


(2) 6 Q. W. N, 921, a 
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of Baza who accepted, a tender of pardon 
and appeared as a witness for the Crown is 
sufficiently corroborated by the other evi- 
dence. We are, of opinion, that itis. In 
the first place thera can be no mannerof 
doubt that the act of overpowering and 
strangling the deceased could not have 
been done by anybody single handed and 
that one of the culprits was Baza approver 
who knew where the body was. Young 
and inexperienced as he is, itis quite con- 
ceivable that he readily entered into the 
conspiracy to kill Fazal because his father 
was a partisan of Khan Muhammad and 
had given evidence in hisfavourand against 
Fazal in the civil. suit between them. 
Secondly, there is no denying the fact that 
Khan Muhammad had a strong motive for 
taking the life of his brother. Thirdly, 
there is the evidence of quite independent 
and trustworthy witnesses that Choghatta 
produced the shoes of the deceased on the 
27th Juna from over the roof of the shop 
of one Megh Raj which was 100 or 150 
feet from his (Choghatta’s) house and that 
Khan Muhammad accused produced on the 
day following (28th June) blood stained 
clothes of the deceased from a heap of 
manure in his yard. The shoes and the 
clothes were duly identified by Musammat 
Bakhat Bhari and other witnesses. Fourth- 
ly, there isthe evidence of Hayat Muham- 
mad and Sarfraz Khan that on the night of 
the occurrence they were going from Kufri 
to the village Saggar when on the way 
Khan Muhammad, Choghatta and Baza 
met them coming from Saggar. Another 
witness, 4. e., Shah Nawaz (P. W. No. 7) de- 
posed that on the night of the qecurrence 
he was going to Dhok Usri from Saggar 
when the three met him before dawn 
coming from the direction of Dhok Baza 
and that Khan Muhammad was carry- 
ing a bundle of clothes at that time. A 
clue to these three witnesses was given 
by the accused themselves. No reason could 
be assigned for disbelieving the evidence 
of anyone of these witnesses. The story of 
“the approver as to the manner of causing 
death was corroborated by the medical wit- 
ness who made the post mortem examina- 
tion and found that the cause of death was 
strangulation. 

Having regard to all the facts and evi- 
denee reviewed above we have come to the 
conclusion that the appellants have been 

_ rightly convicted of the murder of Fazal. 
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tion in this Court is whether the evidence 
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The result is that we dismiss the appeal 
and confirm the sentences of death. 
R, L. Appeal dismissed, 
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BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 233 or 1925, 
August 19, 1925. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
EMPEROR—APPELLANT 
versus 
CHAND MAHABOOB—Accuszp— 
RESPONDENT. 

City of Bombay Police dct (IV of 1922), s. 112 4) - 
“Reputed thief", meaning of—Person convicted vf 
theft, whether reputed thief. 

The fact that a person has actually been convicted 
of theft is a ground for holding that he is a “reputed 
thief" within the meaning ofcl. (d) ofs. 112 of the 
City of Bombay Police Act. The expression “reputed 
thief’ does not mean a thief who has achieved, not 
merely one or two convictions, but in addition a 
reputation and a distinction amongst his neighbours 
and his community as a habitual offender. A reput- 
ed thief is not something more than a corvicted thief 
but something less and means a person who even 
though he might not have been convicted as a thicf is 
so reputed in the circles to which his reputaticn 
is a matter of interest. A man who is convicted twice 
of theft is more than areputed thief and not less, 
the question of reputation being one of fact. [p. 7CU, 
cols. 1 & 2; p. 701, col. 1.] 


Criminal appeal from an order of acquitt- 
al passed by the Fourth Presidency Magis- 
trate, Bombay. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. ` 

Mr. J. G. Rele, for the Accused. 

: JUDGMENT. 

Fawcett, J.—This is an appeal by the 
Government of Bombay against the acquitt- 
al of the accused Chand Mahoboobsah by 
the Fourth Presidency Magistrate. He 
was put before that Magistrate on a charge 
under s. 112, cl. (d), of the Bombay City 
Police Act IV of 1902, namely, that being 
a reputed thief he was found loitering in 
the street and without being able to give 
a satisfactory account of himself. Evidence 
was given by a Police Constable that he 
was arrested at 1-19 A.M. on the Proctor 
Road and that nothing was found in his 
possession; also that the accused had two 
previous convictions. There was no cross- 
examination, and the Magistrate upon this 
acquitted the accused on the ground that 
he could not come in the category of a 
reputed thief, having only two previous 
convictions. 
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; iie Fas Been. obieeted by. Brea Re for the 
accused, that. in any case accused’g two pre- 
vidus, ‘convictions* have not been properly 
proved. Certainly, so faras the informa- 
tion sent by the ..Criminal Investigation 
Department is concerned, that information 
would require. to ‘be supplemented by 
other evidence urider s: 511-0f the Or. P. C. 
or otherwise taprove the previous convic- 
tions; if they..are denied*hy. the accused, 
But we have a scanty record in..this- case, 
and it is-ppssibla that the accused himself 
admitted the convictions: In-any case in 
dealing with this appeal, we must, take it 
that there were two previous convictions, 
either.. admitted or proved or provable 
against the accused. The only point, there- 
fore, is whether the fact of there being two 
previous. convictions for theft suffices ‘to 
make the accused a reputed thief within 
the meaning of cl. (d)ofs. 112. Thé word 
“réputed” ig defined in Webster's Diction- 
ary .a6 “having the reputation of being, .or 
supposed . or thought to be, that expressed 
or. eoi by the- qualified noun.” The 
prefix “re” no doubt would ordinarily.sug- 
gest” that the supposition must be enter- 
tained by a-certain number of people. It 
is impossible to lay down any definite rule 
on’ a question of that kind. The fact ‘that 
a person has actually been ` convict- 
ed of theft i is certainly a ground for taking 


it that he is a-reputed thief. For ib. is a. 


substantial basis for thatreputation among 
persons” “who know of the conviction.; and. it 
is not, in my opinion, necessary to” have 
additional evidenée:that some person knows 
of. ,his conviction dnd. ‘considers him to -be 
a thief, Nor, i my opinion, is it possible 
to ‘lay down, any rule such as the one, ap- 
plied by, ‘the Magistrate, namely, that a 
certain number of convictions (more . than 
two) is hecéssary ` before a person can be a 
“reputed - thief.” © Qbviously’’ difficulties 
would, arise in fixing what should’ be the 
` achia] ‘number, of convictions that should be- 
taken as. sufficient. In the present case. the 
two’ convictions are within a space éf' two 
years prior to ‘the arrest of ‘the accused, 
and it is not a’ case where the convictions 
aré many ‘years before arrest, so ‘that thé 
habit ‘of thieving may have ceased. jin my 
opinion, therefore, there was: evidence be- 
fore the Magistrate that the accused was a 
“reputed | thief,” and the ‘ground that ‘he 
pave; for the’. ‘acquittal i is, insufficient: . 
“tt ‘Has, however, been urged that there 
“ip also no evidence that the accused .was 
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loitering Í in. the: street: at: thie’ tiie “af. “tity 
arrest. It is, true-that the evidencé’ does 
hot show thatthe Policé Constable stated, 
exactly ini. what ‘circumstances the accused. 
was arrested, but I think thére. is a- pre- 
sumption ‘that those ciréiumstances would 
have appeared, if the evidence had been 
fully recordéd. The Governihent Pleader. 
asserts’ that the accused was found, in com- 
pany with. another man, in: ‘whose ‘posses- 
sion there were instruments of” burglary 
and who was convicted under 6, 112,.cl. (e); 
Certainly, if that is the case, it, ‘would be 
relevant evidence against the aéctised that 
at the time ofthe alleged offence he was 
in the company of a person who had such 
instruments upon him, and that evidence 
would affect any explanation which the ac- 
cused might offer as to the’ circumstanceg 
of his being in the street atthe unusual 
time of 115 or so inthe morning. The best 
coursé, in my opinion, therefore, is to direct 
a, re- trial of the accused by such of. the 
Presidency Magistrates as the’ Chief Pre- 
sidency Magistrate may direct;. in ‘which 
evidence, if it has not been already adduced 
in the way it should have been. given, Cait 
now beso adduced and, if necéssary, the 
alleged previous convictiois should also be. 
proved. I, would order accordingly. . 
Madgavkar, J.—The question argu: 
ed before.us is the construction of the 
words a “reputed thief” under’s. 112, cl. (d) 
of the Bombay City Police Act IV of 1902: 
Iam unable to agree with. the ‘learned 
Magistrate and the Pleader for the accused 
that these- words must be taken to mean 
a thief. who has achieved, not merely one 
or two convictions, but in addition, a re- 
putation .and a distinction ‘amongst his 
neighbours and his community, as ahabitual 
offender, on evidence of the character. referr- 
edto in In rë Kottamiddu. Ranga Reddi (1). 
a case under $. 110 of the Cr. `P. ©. . The: 
present Act applies , only tó the City of: 
Bombay and the- present offence can only: 
be committed between sun-set and sun-rise 
by a reputed thief loitering or lying in the 
street without being. able satisfactorily: to. 
account for his presence. It. appears : to. 
me thatthe words “reputed thief” are not 
something more than a convicted thief but. 
something less and mean a person who even 
though he might not be convicted is so ra- 
puted i in the cirelés to which,his repittation 
isa matter of interest, In. a city., ‘such: a3 
(1) 55 ‘Ind. Cas. KEPA 43 M. 450; 38° a, L. J. ‘97; 11 L 
W, 331; 21. Gr, L.J. 354; 1920) WN, 808: gg a 


Bombays Ahere a person does ack ee 
know the occupation or reputation of his 
neighbour, the circles where the reputation 
of a thief would be known are practically 
two, ‘the Police and thieves or receivers.. A 
man who has been convicted twice of theft 
is more than a reputed thief and not less, 
and the question-of reputation is one of fact 
and cannot further be defined by the Courts. 
The ‘acquittal must, be set aside. 

There appears to-me to be no ‘reason in 
law, if the accused was arrested i in company 


and along with another person in posses-. 


sion of implements of house-breaking, why 
the two should :not have, been sent up 
together or at least evidence of such fact 
put in agdinst the present accused. On the 
meagre record a re-trial appears to be the 
best course. I agree accordingly in the 
order proposed by any learned brother. 
Z. yK, Re-trial ordered: 
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CALCUTTA | HIGH COURT.. 
GOVERNMENT APPEAL No. 2 or 1925. 
August 12,1925. — : 
Present :-—Jdustice Sir Hugh Walmsley, Kr., 
and Mr. Justice Mukerji. . 
“Tun SUPERINTENDENT ano REMEM-. 
~BRANCER or LEGAL AFFAIRS, ' 
BENGAL—APPELLANT | 
` versus 


- SADER SAIK— RESPONDENT. 

Criminal, Procedure Code. (Act V of 1898), s. 423 (2) 
Sessions. trial—Prosecution witnesses not present— 
Adjournment, refusal to grant—-Discretion of Court 
—Jury “directed to- record verdict of “not guilty“ 
—Mldirêohon—Appea =V erdiot whether can be set 
aside. 

On the date fixed for thé trial of a Sessions case no 
witnesses for the prosecution were present: and the 
hearing was adjourned- to: the next day. Again there 
were. nO witnesses present and the Judge refused to 
grant any further journment and called upon the 
accused to plead eek empanelled aJury. He then 


. directed thé Public Prosecutor ‘to open the case, and 


the ‘latter did..so-under protest 'and informed the 
Court that he had no witnesses present to support the 
case. for the prosecution. Thereupon, the J udge directed 
the Jury to return a verdict of “not' guilty”, and after 
that verdict had been returned acquitted the accused. 
On. appeal : 

` Held; (1) that‘the J udge had exercised his discretion 
unwisely both on the first. and second day and that he 
should have .ascertained the cause of the absence of 


the prosecution witnesses and should have granted-a- 


reasonable adjournment in order to enable them to be 
re-summoned ; “[p. 701,-col. 2.] . 
(2) that in the” circumstances of the case it was a 


nt. 


Sitar Nan Ge tie J udge to ‘At the Jury that there, 
was no evidence for the prosecution and direct them 
to return a verdict of “not guilty”; ip, 702, col. 1.3 


(3) that the.verdict of the ‘Jury and the order 
acquitting the accused must, therefore, be set aside 
under sub-s. (2) of s. 423 of the Cr. P. C., and the 
accused must be re-tried. [ibid] } Loo" 

- Appeal. 

Mr. Khundkar, Deputy Legal Remem~ 
brancer, for the Appellant, 

` Babu Urukramdas Chakravarty, for the 
Respondent. 

JUDGMENT. 

Walmsley, J.—The facts necessary for 
the decision of this appeal are as follows ;-— 
Sadir Sheikh was tried upon a charge 


_under s. 366, Indian Penal Code; before‘ the 


Assistant Sessions Judge of Mymensingh : 

he’ was convicted and sentenced to under- 
go three years’ rigorous imprisonment. He 
preferred an appeal and the learned Sessions 
Judge set aside the conviction and sentence 
onthe ground that the Trying Judge had 
not complied with the provisions of s. 360, 
Or. P.C. . 

The case was fixed for fresh: trial on 

October 29th. On that date no witnesses 
were present, and the hedring was adjourn- 
ed to next day. Again there were no wit- 
nesses present. The learned. Judge. then 
refused to grant any further adjournment : 
he then called: upon the aecused to plead, 
and empanelleda Jury: he then directed 
the Publie Prosecutor to open the case, 
and the latter did so under protest, and 
informed the Court that he had no witnesses 
present to support the case for the prosecu- 
tion. Thereupon the learned Judge direct- 
ed the Jury to return a verdict of “not 
guilty,” and after that verdict had been 
returned he acquitted the accused. 
. It seems to me clear that the learned 
Judge exercised his discretion unwisely 
both on the. first day and the second day. 
He must have realised that some one had 
plundered and that the witnesses, could not 
be collected and sent to his Court at less: 
than'a day’s notice. He should have ascer- 
tained what had happened and should have 
granted a reasonable adjournment. 

It is said, however, on behalf of the accus: 
ed that the Cr. P. C. gives us no authority 
to interfere with the verdict and the order 
of acquittal. ‘Our attention is drawn to the 
words of s, 423 (2) of the -Code, and it is 
urged that there ‘was no- misdirection by the 
J udge, and, therefore, we cannot disturb thé 
verdict of the Jury. 1 do not agree with 
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this argument for this reason, that the 
Public Prosecutor did not say that he had 
no evidence to offer or that he did not 
intend to offer any evidence: his attitude 
throughout was that he had witnesses who 
would substantiate the case if further op- 
portunity were allowed to him, and I think 
that insuch circumstances it was a misdirec- 
tion for the Judge to tell the Jury that 
there was no evidence and that they should 
return a verdict of “not guilty”. 

I, therefore, set aside the verdict of not 
guilty and the order acquitting the accused, 
and direct that he be tried in accordance 
with law. . 

Mukerji, J.—I agree. 

M, B, 
ZK 


Appeal allowed; 
Acquittal quashed. 


MADRAS HIGH COURT. 
CRIMINAL MISCELLANEOUS PRTITION No, 164 
. oF 1925. 

April 30, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Wallace. 
MARUDAYYA THEVAR—Petitioner 


versus 
‘SHUNMUGASUNDARA THEVAR AND 

| ANOTHER— RESPONDENTS, 

Criminal Procedure Code (Act V of 1898), ss. 146, 
423 (D (d), 439, 561-A—Dispute with regard toim- 
moveable property—Order under s. 145—Revision— 
Receiver, whether can be appointed pending disposal of 
revision petition—High Court, power of. 

The High Court has no jurisdiction to appoint a 
Receiver pending the disposal of a criminal revision 
petition filed against the order of a Magistrate passed 
under s. 145 of the Cr. P. C. [p. 703, col. 1.] 


Section 561-A of the Or. P. C., confers no new - 


powers on the High Court, and the Court cannot by 
invoking its inherent powers extend the powers given 
to it by Statute. [p. 702, col. 2.] 


Petition praying that in the circum- 
stances stated in the affidavit filed therewith, 
the High Court will be pleased to appoint 
‘a Receiver for the properties’ in dispute, 
in Cr. R. ©. No. 239 of 1925 presented to 
the High Court against an order of the 
Joint First Class Magistrate, Court of Tin- 
nevelly, dated the 18th February 1925, and 
made in Miscellaneous Case No. 9 of 1925, 
pending disposal of the said criminal revi- 
sion cass. 

Messrs. Marthandam and A. Sriranga- 
chari, for the Petitioner. i 

Messrs. K. S. Jayarama Iyerand S, Nuga- 
raja Iyer, for the Respondents, 
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Mr. K. N. Ganapathi, for the Public Pro- 
secutor, for-the Crown. , ` 

ORDER.—This is a petition asking 
this Court to appoint a Receiver pending 
disposal of Criminal Revision Case No, 239 
of 1925, which is a petition asking this 
Court to revise an order of the lower Court 
passed under s. 145, Or. P. C. 

Mr. Jayarama lyer, for respondents, 
raises a preliminary objection that this 
Court has no jurisdiction to entertain such 
a petition. We think the preliminary ob- 
jection is welt-founded. If this Court has 
jurisdiction it must be found, within the 
Cr. P. C., see the remarks of the learned 
Chief Justice in Sankaralinga Mudah v. 
Narayana Mudaliar (1). Section 561-A 
confers no new powers on this Court, since 
“the Court cannot by invoking its inher- 
ent powers extend the powers given to it 
by Statute.” Full Bench ruling in Veer- 
appa Naidu v. Avudayammal (2). Petition- . 
er relies on s. 423 (1) (d) read with s. 439, 
but an interlocutory order of the kind now 
sought by petitioner, to be passed before 
the criminal revision case is heard is 
obviously not an order either incidental 
to or consequential on an order which has 
not yet been passed in the criminal re- | 
vision case and which may eventually not 
be in petitioner’s favour at all. It cannot 
be an order which necessarily follows from 
the order eventually passed in revision. 
The cases quoted by petitioner Reid v. 
Pichardson (3) and Katras-Jherriah Coal 
Co v. Sibkristu Daw & Company (4) have 
no bearing on.this point. 

It isnext urged that the High Court 
must be deemed to possess all the powers 
which the Magistrate has in an enquiry 
under Ch. XII, Or. P, C. Such a general 
claim was considered in another. connec- 
tion by a Full Bench of this Court in a 
case reported at Veerappa Naidu v. Avudu- 
yammal (2) andnegatived. Even assuming 
for the sake of argument that the High 
Court has that power, it would not in the 
least avail petitioner. For in the first 
placé, the Magistrate and, therefore, ex 
hypothesi the High Court can only appoint 


(1) 68 Ind. Oas. 615; 45 M. 913; 16 L. W. 413; 43 M. 
L. J. 369; (1922) M. W. N. 579; 31 M. D. T. 342; 23 Or 
L. J. 583; (1922) A. L R. (ML) 502. i 

(2) 86 Ind. Cas. 147; 48 M. L. J. 106; (1925) A. É 
R. Q) 438; 26 Cr. L. J. 707; 21 L. W. 688; 48 M 


(3) 14 O. 361; 11 Ind. Jur. 379; 7. Ind. Dee, (x. s) 
(4) 22 ©. 207; 1 Ind, Dec, (x. 5) 199, 
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a Receiver while the enquiry is pending, 
and the enquiry is now over, and in the' 
“: second place, the Magistrate and, therefore, 

again the High Court can appointa Re- 

ceiver only where it is satisfied that a 

dispute likely to cause a breach of the 

peace exists, where as now the Magistrate's 
order has put respondent in possession 
of the property, and there is no danger of 

a breach of the peace, unless petitioner 

intends to defy the order of the Magis- 

trate, and the High Court would certainly 
zot. encourage a party who announces his: 
intention of doing so. 

It is urged finally that, unless peti- 
tioner’s prayer is granted, he will suffer 
much loss if he eventually succeeds in the 
criminal revision case. Obviously such 

.@ consideration does not confer on the 

High Court powers which it does not pos- 

sess. In any case Criminal Courts are 

not primarily for the purpose of prevent- 
‘ing private parties from sustaining pecuni- 


ary loss. Petitioner has his remedy ina 
civil claim for damages. We dismiss this 
petition. 

VIN. V. Petition dismissed. 
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. CALCUTTA HIGH COURT. 

Crtminau Revision Case No. 357 or 1925. 

; July 22, 1925, 
Present :—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Pearson. 

MOHAMAD KESHAB— PETITIONER 
versus X 
EMPEROR—OPPOSITE Party, 

Opium Act (I of 1878), s. 11—Conveyance used for 
carrying opium—Confiscation—N otice to owner, neces- 
sity of. : 

Under s. 11 of the Opium Act a conveyance used for 
the purpose of carrying opium is liable to confiscation, 
which meang that the section leaves it to the discre- 
tion of the Tribunal which is trying the case to decide 
_ whether having regard tothe facts of a particular 
case, the conveyance used in the carrying of the opium 
. may be confiscated. [p. 703, col. 2.] 

In acase where there is no improper conduct im- 
puted to the ownerof the conveyance, and, where 
during the course of the case nothing is proved to 
show improper conduct on the part of the owner, it 
would be advisable for the Magistrate who is trying 
the case to givethe owner an opportunity of being 
heard before he comes tothe conclusion whether the 
conveyance should be confiscated. [p. 704, col. 1.) 

Rule against the order of the District 
Magistrate, Calcutta. . 

JUDGMENT. 


Sanderson, C, J.—This is a Rule 
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granted by my learned brother, Mr. Justicé 
Panton, and me, calling upon the District 
Magistrate to, show cause why the order 
complained of should not be set aside, 
altered or modified and the boat restored to 
the petitioner on grounds Nos. III and IV. 

Ground No. III was “that the liability to 
confiscation of a conveyance arises only 
when the owner of such conveyance uses the 
same for transportation, and there being no 
evidence to that effect in this case the order 
is bad and fit to be set aside.” 

Ground No. IV was “that the said order 
which was passed without giving an oppor- 
tunity to the petitioner, who is the owner of 
the ninghee, to show cause is improper and 
without jurisdiction.” 

Hanumia, majhee, who was recorded as 
the majhee of the boat was not arrested, but 
three of the crew were arrested and they 
were tried before the learned Chief Presi- 
dency Magistrate and convicted under s. 9 
of Act 1 of 1878. At the same time the 
learned Presidency Magistrate made an 
order confiscating the boat and the opium 
under the provisions of s. 11 of the above 
mentioned Act. 

The material part of s.11 is as follows: 
“In any case in which an offence under s. 9 
has been committed, the opium and other 
matters’ shall be liable to confiscation, 
The vessels, packages and coverings, in 
which any opium liable to confiscation 
under this section is found, and the other 
contents (if any) of the vessel or package ` 
in-which such opium may be concealed, and 
the animals and conveyances used in carry- 
ing it, shall likewise be liable to confisca- 
tion. 

It is to be noticed that the Act does not 
say that the conveyance used in carrying 
the opium shall be confiscated, but the Act 
provides that the conveyance ‘shall likes 
wise be liable to confiscation.” In my judg- 
ment that leaves it tothe discretion of the 
Tribunal which is trying the case to decide 
whether, having regard to the facts of the 
particular case, the conveyance used in 
carrying the opium should be confiscated, 

The petitioner in this case had no oppor- 
tunity of being heard upon the question 
whether the boat should be confiscated. 

. The learned Magistrate in his explana- 
tion upon this part of the case said: “There 
is nothing in the section requiring that the 
owner should be given an opportunity to 
show cause. Ifit was intended that this 
should be done, there was nothing to 
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prevent it. being explicitly. laid down i in the 
section,” 7 

‘Tam of opinion. that in cases like ‘this 
where there i is ‘no. improper conduct imput- 
ed tò the” owner, and, where, during the 
course of the case’ nothing is proved to 
show improper. conduct on the part of the 
owner, it would ‘be advisable for the Magis- 
tfate who 16. trying ‘the case’.to give the 
ownér ‘an opportunity of being heard before 
he’ comes to.the conclusion whether the con- 
véyance ‘should. be ‘confiscated. 

I am. not prepared to make the Rule 
absolute upon ‘ground No. III, but I am of 
Opinion that the Rule ‘should be made 
absdluté on the ground that having regard 
to’ the’ facts of this case, the owner should 
have had an opportunity of being heard 
Before’ the order for confiscation was made. 

"In my judgment, therefore, ths Rule 
should’ he made absolute and the boat, or 
the sale-proceeds, if the boat has been sold, 
and if the money "realized by such sale is 
still in the hands ‘of the authorities, should 
be handed to the petitioner, the owner of 
tlie boat, . . if A tg 
Pearson, J Ki agree, 
Re Ku i .  _ Rule made absolute. 
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“ALEAHABAD HIGH COURT. .. 
| CRiMIN AL, Rarerenog No. 577, oF 1925. 
‘October 22, 1925. 
i | “Present ; -—Mr, Justice Daniels. 
ATK A—CompLaINAaNt 
` versus ` 
RANI IT SINGH ‘AND OTAEKS—OPPOSITE 
.. ‘Parties. | 

“Or iminal Procédure Code (Act V. of 1898), s. 250— 
Compensation, order directing payment of —Notice. to 
complainant, .» ‘absence’ of,’ effect of—Complainant 
absent dt time. of announcement of judgment—Pro- 
cedure., : 

“ Where at. tlie’ time. of announcing judgment in a 
criminal’ cage thé complainant is absent and the 
Magistrate proposes to make an order’ directing the 
payment.of, compensation under s. 250 of the Cr. P. C. 
the proper, ‘procedure is to issue a summons for: the 
attendance: of the complainant and to give him an 
opportunity ‘of showing, cause why an .order under 
s. 250 shouldnot be niade ‘against him. An order 
under that section made- without: giving the complain- 


ant an ‘opportunity . of showing cause against the ` 


order i is illegal and cannot be allowed to stand., 

‘Criminal’ deference * made by the: District 
Magistrate,” ‘Cawnpore; A dated ‘the Tlth 
September 1925. TN 


b 
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“order. 
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REFERRING .ORDER.—In this: 
case Kalka complainant was, ordered’ to: 
pay Rs.,50 as compensation to the accused: 
under s. 250. of the Or.. P. O: ‘Kalka,. has: 
now applied to me for the revision of this. 
The record shows that the Magis: 
trate neglected to call upon: the, complain-. 
ant to show cause. why he should not: pay: 
compensation to the. accused. ‘The..com-: 
plainant was absent on the: day. judgment: 
was pronounced and the order granting the 
accused compensation . was passed on- ther 


“same day, viz., the 7th July,.1925. 


It was clearly the duty. of the ‘Magistrate 
to issue a summons to the complainantito 
appear and show cause as laid..down..ini 
the, | last sentence of. para. .250 (i). ‘of:.the 
Or. P. O. but .there.is. nothing. on: the file 
to show that this was. done... pt ap At o 

I consider, that the irregularity ris- a 
material one and. the Magistrate's order was: 
illegal. I recommend that the illegal order 
be set aside and :that.the. complainant - may. 
be, called, upon. to show, cause: why. com- 
censation. should not. be, ‘paid by him to one 
accused. 

The ‘Assistant Government Advocate, fon 
the Crown. 

Mr. Saila Nath Mukerji, for the Opposlie 
Parties. 

JUDGMENT.—Thbiş Teference is made 
on the ground that the Trial Court made 
an order of compênsatidil” ‘wider, S: 250 
without giving.’the complainant an . oppor- 
tunity to show cause against.it. The Trying 
Magistrate , says inthe .explanation “that 
the complainant ‘was’, absent.;when- jüdg- 
‘ment.was pronounced, and: the’ Magistrate 
believes him to have deliberately absented 
himself.. . The section provides; howéver, for . 
what is to be done in case the complainant 
is not present when judgment is pronotinced: 
I, therefore, set aside the ‘Magistrate’ g.order 
and direct him: or.his successor-in-office 
to do what he’ should have ‘done originally, 
namely, to. summon, the’ complainant and 
giye him an opportunity of ` showing 


catise before | passing. the, order. i no. 
4 , Order set aside: 


Z: Ky 


t ` ai 
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DE 0.1825] ` ANANDA PRIYA BAISHNAVI V. BIJOY KRISHNA RAY, 


CALCUTTA HIGH COURT, 
APPEL FROM ORDER No. 309 or 1923. 
July 20, 1925. ` 
Present: —Justice Sir Babington 
Newbould, Kr., and Mr. Justice Graham. 
ANANDA PRIYA BAISHNAVI—DecerE- 
HOLDER—APPELLANT 


VETSUS 
BIJOY KRISHNA. RAY—JUDGMENT- 
DEBTOR—RESPONDENT. 
: Civil Procedure Code (Act V of 1908), O. XXI, r. 2 
(1)—Hvidence Act (I of 1872), s. 92—-Decree—Oral 
adjustment, validity of—Appeal—Finding of fact, in- 
terference with—Pardandshin lady, compromise entered 
into by—Burden of proof. ‘ 

The words “ otherwise adjusted "in r. 2(1) of O. 
XXI of the C.P. O. are wide enough to cover. an 
oral adjustment of adecree. [p. 705, cal. 2.] i 

Section 92 of the Evidence Act applies only to 
what are known as “dispositive documents ” and has 
no application to a decree. [p. 706, col. 1.] 

Generally speaking it is undesirable for an Appellate 
Court to interfere with the-findings of fact of the Trial 
Judge who .sees and hears the witnesses and has an 
opportunity of noting their demeanour. The view of.the 
- Trial Judge as tothe credibility of, witnesses should 
not be put aside by the Appellate Court on a mere 
calculation of probabilities. Where, however, the 
question to be determined does not depend upon the 
demeanour of the witnesses and their manner in the 
witness-box, but upon inferences to be drawn from 
facts, the Appellate Court isas good a Judge of facts 
as the Trial Court. [p. 706, cols. 1 & 2.] 

A person who relies upon a deed or power executed 
by, a pardanashin lady must satisfy the Court that 
the deed or power was explained to and was under- 
stood by the lady.” This doctrine applies also to 
agreements to compromise litigation, though it may 
be sufficient in such a case to show that the general 
result of the compromise as distinct from the details 
and legal technicalities involved was understood by 
the lady and that disinterested and competent persons 
with a fair understanding of the whole matter advised 
her to execute it. [p. 709, cols. 1 & 2.j 


Appeal against an order of the Subordi- 
nate Judge, First Court, Comilla, dated the 
30th July 1923. 

Babus Brojolal Chakraburty and Nri- 
pendra Chandra Das, for the Appellant. 

Dr. Dwarka Nath Mitter and Babu Sasa- 
dhar Ray, for the Respondent. 

JUDGMENT. 

Graham, J.—This appeal is directed 
against an order of the First Subordinate 
Judge of Tippera and arises out of certain 
proceedings in execution of a decree. The 
facts which have led up to it are shortly 
these: — 

The judgment-debtor respondent Bejoy 
Krishna Ray brought a Title Suit (No. 
1004 of 1917) against the decree-holder 
appellant Sreemutty Ananda Priya Baish- 
navi in the Court of the Subordinate Judge 
at Comilla, which was dismissed. There 
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‘only have been urged before us. 
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was an appeal to.the High Court which 
was decreed on the 14th December 1921, 
On the 14th March 1922 Bejoy Krishna 
filed an application for leave to appeal to 
the Privy Council which was granted on 
the usual terms on the 10th April 1922. 
On the 21st July 1922 the appeal was 
allowed to be withdrawn it having been 
represented to the Court on the 14th July 
that a compromise was likely to be effected. 
In the meanwhile on the 31st March 1922 the 
decree-holder had applied for execution of 
the decree amounting in all to Rs. 4,237-5-6. 
Execution proceedings followed and in the 
course of these the judgment-debtor on 
the 31st July 1922 filed an objection under 
O. XXI, r.2 of the ©. P. C., praying the 
Court to record an amicable adjustment 
of the decree alleged to have been arrived 
at between the parties on the 29th June 
1922 whereby the decree-holder relinquish- 
ed her claim to costs in both the Courts on 
condition that the judgment-debtor with- 
drew his appeal to the Privy Council. To 
this the decree-holder replied by a petition 
filed on the 28th October 1922 denying 
that there had been any adjustment of the 
decree. The Court then went- into evidence 
and allowed the objection of the judgment- 
debtor as stated above. 

On behalf of the appellant two points 
It is 
first contended that the alleged adjustment 
does not come under O. XXI, r. 2 of the C. 
P. C., and that in any view of the matter 
an oral agreement in substitution of the 
decree could not be proved having regard 
to the provisions ofs. 92 of the Evidence 
Act. Secondly, it is urged that upon the 
evidence and regard being had toall the 
facts and circumstances of the case the 
Court below ought to have held that the 
adjustment had not been proved, 

In my opinion the first of these conten- 
tions is without substance. The words 
“ otherwise adjusted `“ in r. 2 (1) of O. XXI 
appear to be wide enough to cover such 
an adjustment as is stated to have taken 
place in this instance. 

As regards s. 92 of the Evidence Act the 
portion of that section which is relied on 
is the portion containing the following 
words “or any matter required by law to 
be reduced tothe form of a document” 
the argument being that a decree is a 
matter required by law to be reduced to 
the form ofa document, and that a new 


agreement is clearly a matter contradicting 
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or varying the terms of the decree, In 
support of this contention reference has 
been made to the ease of Lachhmi Das 
v. Ram Nath (1) where one of the learned 
Judges Walsh, J., held that s.¥2 of the 
Evidence Act applies to a decree. The 
point, however, was not, it appears, neces- 
sary for the determination ofthe appeal. 
Nor are we bound by that decision. No 
case of this Court has been brought to our 
notice in which it has been held that a 
decree comes within the purview of 
s. 92 of the Evidence Act, and looking to 
the language of that section and s., 91 which 
precedes it, and to the principle which un- 
derlies them, it appears to me that they 
refer only to what are known as “disposi- 
tive documents,” and that the words “ or 


any matter required by law to be reduced. 


to the form of a document” must be read 
in that sense. 

It remains to deal with the second con- 
tention that the Court below ought on the 
evidence, and upon all the facts and cir- 
cumstances to have held that the adjust- 
ment had not been proved. The decision 
of this matter was dependent to a great 
extent upon the view taken of the oral evi- 
dence, and the learned Advocate for the 
respondent .has conceded that the only 
material witnesses were the judgment- 
debtor himself, his brother Probodh Chandra 
Ray, and 
Chandra Chaudhury. The Subordinate 
Judge has accepted the evidence of these 
witnesses as proof of ihe fact of adjustment 
and has observed that the two former be- 
long to a respectable family, and that he 
was impressed by their demeanour in the 
witness-box. Inthis connection the learned 
Advocate for the respondent has drawn 
our attention to the case of Bombay 
Cotion Manufacturing Co. v. Motilal Shiv- 
lal (2) where it was held by the Privy 
Council that generally speaking it is un- 
desirable foran Appellate Court to interfere 
with the findings of fact of the Trial Judge 
who sees and -hears the witnesses and has 
an opportunity of noting their demeanour, 
and that the view of the Trial Judge as to 
the credibility of the witnesses should not 
be pttaside on a mere calculation of pro- 


(1) 64 Ind. Cas. 990; 44 A. 258; 20 A. L. J. 65; (1922) 

A.T R. (A) 13. 

i (2) 29 Ind. Cas. 229; 42 I.A. 110; 19 0. W. N. 617; 
17 M. L. T. 408; 28 M. L. J. 593; 21 0. L. J. 528; 17 
Bom. L. R. 455; 2 L. W. 521; 39 B, 886; (1915) M. W, 

N. 788 (P. 0). : 
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babilities by the Appellate Court. This is. 
a doctrine which is well recognised in 
every system of law and is certainly entitled 
to be treated with respect. It must not, 
however, be allowed to become a fetish, 
and, as was pointed outina more recent 
case of the Privy Council Palchur Sankara- 
reddi v. Palehur Mahalakshmama (8), 
where the question does not depend upon 
witnesses’ demeanour and manner in the 
box, but upon inference from facts the 
Appellate Court is as good a Judge of fact’ 
as the Trial Court. Now it appears to me’ 
that the present case isa case of that de- 
scription, and further that the estimate, 
which has been formed by the Court below 
as regards the reliability of the witnesses, , 
can be demonstrated to be erroneous. 
Apart too from this there are facts and’ 
circumstances’ in the case, not referred to 
by the learned Subordinate Judge in his 
judgment, which go to show that no ad- 
justment ever took place, and that the story 
of the adjustment has been concocted in 
order to deprive the decree-holder of her 
costs in the litigation. 

I propose to deal first of all with the 
witnesses relied upon by the Court below, 
and then to go to a consideration of the 
salient facts and circumstances which to my 
mind throw a flood of lighton the truth or 
otherwise of the alleged adjustment. 

As I have already stated, the material 
witnesses are the judgment-debtor Bijoy 
Krishna, his brother Probodh, and the exe- 
cution mohurrir Sarat Chandra, The Court 
below being impressed with their demean- 
our has accepted their evidence. Some re- 
liance has also been placed on the telegram 
and letter said to have been sent by the . 
judgment-debtor to his Vakil Upendra 
Kumar Ray at Calcutta informing him of 
the compromise. But it isclear that the 
evidence of the Vakil is essentially. of a 
hearsay character and is not of much evi- 
dentiary value for the purpose of proving 
the adjustment. Such a telegram and 
letter could easily be sent, and if accepted 
as proved (though the evidence as to this is 
not satisfactory), would not establish that 
the adjustment had taken place. 

I will now deal briefly with each of the 
three witnesses referred to above, Bejoy 
Krishna Ray, the judgment-debtor, what- 
ever his demeanour may have been in the 
witness-box, is obviously not a person 


(3) 70 Ind. Cas. 949; 27 O. W.N. 414; (1922) A.I. R, 
(P. 0.) 315; 31 M. L. T, 307; 17 L. W. 1 (P. 0). 


[91 1. ©, 1925] 


upon whom any reliance can be placed. 
Apart from the fact that he is vitally in- 
terested in the result of the case, his landed 
_ properties including his homestead having 
been attached by the decree-holder, it is 
clear that he is capable of making the most 
reckless, if not deliberately false statements. 
For example in his petition (Ex. A) of the 
3rd Apri] 1922 he represented to the Court 
that he had obtained leave to appeal to 
the Privy ‘Council, though in point of fact 
that leave was not given‘ until a week 
later, Then again he has stated that he 
deposited Rs. 200 or Rs. 300 as preliminary 
costs of the Privy Council appeal, though 
the order-sheet shows that the actual amount 
deposited was only Rs. 100. 

In this connection he has made the fol- 
lowing statements in his evidence “I do 
not know how much I was asked to deposit. 
My Pleader did not tell me that I was to 
deposit afurthersum. I would have de- 
posited the sum, if my Pleader told me of 
that. I don’t know that my Pleader re- 
peatedly told him (sic) to deposit money.” 
The total amount required to be deposited 
‘was Rs. 4,237, and these statements of the 
judgment-debtor that he knew nothing of 
the matter are palpably false. 

Probodh Chandra Ray describes himself 
as first cousin of the judgment-debtor by 
adoption but says he was his brother before 
adoption. On his own adniission he is 
involved in debt, his wife getsa monthly 
allowance of Rs. 50 from the judgment- 
debtor, and he has on two previous occa- 
sions borrowed money from the judgment- 
debtor. He further admits that he has a 
share iv the dwelling-house in Govindapur. 
He is clearly, therefore, a very much inte- 
rested witness, ' 

Sarat Chandra Chaudhury, the execution 


clerk, is the most importent witness on: 


the side of the judgment-debtor, but there 
are obvious indications that he isa partisan 
witness. He has admitted that he is on 
friendly terms with Bejoy, and that the 
letter might have requested him to with- 
hold the attachment till the order for with- 
drawal of the appeal from the High Court 
was received. 

This fact, and the fact disclosed in the 
evidence of Bijoy that he was present at 
_ the final adjustment show the interest 
which he was taking in the matter. There 
are also the two additional circumstances 
that this witness was responsible for the 
delay from the 30th June to the llth July 
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in sending the writ of attachment to the 
nazarat, and that he failed to carry out 
the order of the Court dated the 28th 
July 1922 for issue of notice under O. XXI, 
r. 66 of the C. P. C., thus necessitating a 
fresh application by the decree-holder on 
the 25th November 1922, 

As against the evidence of these three 
witnesses we have the evidence of the dec- 
ree-holder herself, her son-in-law and am- 
mukhtar Dakshina Ranjan, and grand-son- 
in-law Upendra Chandra Rakhit, who have 
emphatically denied that any adjustment 
ever took place. The decree-holder has 
deposed inher evidence that there was no 
talk of amicable settlement but this is ne- 
gatived by her petition of objection filed 
on the 28th October 1922 wherein she ad- 
mitted (vide para. 6) that the judgment- 
debtor had made a proposal for amicable 
settlement. It seems clear that this fact 
has been suppressed by the decree-holder, 
possibly because it may have been felt 
that such an admission would weaken her 
case. Be that as it may the crucial point 
is not whether there was talk of a com- 
promise, but whether in fact a final ad- 
justment was arrived at between the parties 
and as to that it seems to me that the evi- 
dence of the decree-holder and her witnesses 
is entitled toas much weight as that of 
the witnesses on the other side. The onus 
was heavily upon the judgment-debtor, 
and to my mind the evidence of the three 
witnesses examined on his behalf wholly 
fails to discharge that onus. These wit- 
nesses are clearly not to be relied on, and 
the following facts and cireumstancés 
which are. established by the evidence, but 
have not been taken into account by the 
Court below, go to show beyond a shadow 
of a doubt that the adjustment was never 
made. 

Firstly there is the prima facie impro- 
bability that the decree-holder would give 
up her claim to the costs which she had 
obtained in this protracted litigation, es- 
pecially in view of the strained relations 
existing between the parties. Itis in evidence 
that she had already refused to compro- 
mise at a previous stage (vide evidence of 
Upendra Kumar Ray. 

Secondly there is the significant fact that 
the alleged adjustment was never embodied 
inany written document, though the import- 
ance of this was clearly present to the 
minds both of the judgment-debtorand his 
Vakil. The Vakil had in fact suggested that 
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this should be done. (See his evidence and 
cross-examination of Bejoy). - 

Thirdly there is the fact that the telegram 
and letter said to have been sent by the 
judgment-debtor to his Vakil have not been 
produced. The statement of the Vakil that 
he received them may be accepted but the 


fact that they have not been produced is- 


suspicious especially in view of the anxiety 
shown. by the Vakil tohave something de- 
finite to goupon. It might have been ex- 
pected in these circumstances that both the 
telegram and letter would have been kept. 
But, as I have already stated elsewhere, the 
mere fact that such a telegram and letter 
weresent would not be evidence of any value 
for the purpose of proving that the adjust- 
ment took place. They might obviously have 
been sent merely for the purpose of creat- 
ing evidence. 

Kourthly, the judgment-debtor’s account 
ofthe, manner in which the compromise was 
effected. seems highly ‘improbable. The 
decree-holder is a pardanashin lady of 70. 
No one was present on her behalf, though 
the matter was obviously one of consider- 
able importance to her. Neither her son-in- 
law,,who generally acted for her in such 
matters, nor her grand-son-in-law was pre- 
sent. No Pleader was present. Her Pleader 
in the original suit, one Jotindra Nath Sen, 
lives close to her, but healso was not present, 
The adjustment, as the judgment-debtor 
has stated in his evidence, took place with 
Ananda Priya. alone. The son-in-law and 
grand-son-in-law were admittedly in the 
house, but took no part in the affair. The 
judgment-debtor attempts to moderate this 
’ damaging admission by saying that they 

“took no active part’, whatever that may 
mean. In this connexion the learned Sub- 
ordinate Judge has observed in his judg- 
ment thatitis “very natural” that they did 
not take any part in the compromise. It 
seems tome on the contrary that it was most 
‘unnatural, and that, if there had really been 
any adjustment, they, ` as the nearest male 


relatives and advisers of the decree holder,- 


would have been concerned init. 

Again in so far as the fact of withdrawal 
of the Privy Council appeal has been relied 
upon in the Court below as a ground for 
accepting the adjustment as true, there is 
another explanation which is quitesufficient 
to ,account.for the withdrawal of the appeal, 
and thatis that the judgment-debtor was 
- without the funds necessary for the purpose 
ei prosecuting it, There is ample evidence 
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that-he had been in need òf money for some, 
time and had been selling his properties 
piecemeal “vide Exs. C, E, E (1), E (2) and 
E (8)." In January 1922 he tried without 
success to obtain a loan of Rs. 1.000 from. 
the Comilla Loan Office (Ex. N). The learn- 
ed Subordinate Judge hasreferred in this ' 
connexion to the loan which the judgment- 
debtor-obtained from Babu Bhudar Chandra; 
Das (Ex. E-2), but the amount in question was: 
only Rs.2,500 and some of that (it is not stat- 
ed how much) was borrowed to pay off money 
previously borowed. The balance would:soon 
have been swallowed up in connection 
with the Privy Council application, The > 
extracts from the judgment-debtors Rokar 
Book \Ex.D) show what the state of his 
finances was. It isclear too that he did not 
comply with requisitions for money on ac- 
count of the Privy Council appeal. As be 
himself has said, he was always in need of 
money. 

Then there is the very material fact that 
independent ard reliable evidence, which 
might have been adduced to prove the 
adjustment has not been given. Indeel no: 
attempt has been made to doso. When the 
judgment-debtor was told by this Vakil that 
it would have been better if the matter had 
been put into writing, he replied that no - 
difficulties would arise, as it wag done in the 
presence of so many respectable witnesses. 
None of these persons has been examined. 
But apparently this is another instance of 
the untruthfulness of the judgment-debtor 
since he has deposed'in his evidence that 
he never made any such statement. We 
may accept the version of the Vakil on the 
point. The judgment-debtor, however, says 
that he informed Pleaders Akbil Babu, 
Kamini Babu, Sachindra’ Babu: and’ many 
other Pleaders that the case had been com- 
promised. Not one of these persons has 
been called. 

Lastly there is fact that the judgment- 
debtor had undoubtedly a strong motive for 
concocting a story about ‘adjustment of the 
decree. The decree-holder had taken out 
exectition of her decree on the 31st: March 
1922. Thereafter the judgment-debtor suc-’ 
ceeded in delaying execution pending re- 
ceipt of orders from the High Court. But 
the security amounting to Rs. 4;237 was to: 
be deposited asa condition of the stay’ of 
execution. This was notcomplied with and 
on the 30th June 1922 a writ of attachment 
of the judgment-debtor’s immoveable pro- 
perties was issued, On the 20th June, there» 
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fore, when this adjustment is alleged to have 
taken place, the judgment-debtor was in an 
awkward predicament and was under the 
necessity of promptly taking action of some 
kind to extricate himself. If he could prove 
an adjustment, he could evade the un- 
pleasant consequences of the decree, includ- 
‘ing attachment of his dwelling-house. 


` It may be noted here that on the 30th 


June 1922 no steps of any kind were taken 


by the judgment-debtor though time had ~ 


been allowed to him up to that date, and as 
a consequence the writ of attachment was 
ordered to be issued. If the adjustment 
. had taken place on the previous day, it is 
. difficult to understand why the judgment- 
debtor who was admittedly at Comilla, did 
not take steps to bring to the notice of the 
_ Court that the parties has effected an ad- 
‘justment. Hehas stated that the decree- 
‘ holder promised to certify the amicable 
arrangement tothe Court, That being so, 
‘ it might have been expected that he would 
‘go to Court in order to satisfy himself that 
shemeant to carry out her promise. As a 
matter of fact his own application was not 
made till the3lst July. It may be argued 
‘that he had to wait till the Privy Council 
appeal had been withdrawn, but he could 
‘at ail events have asked for postponement 
‘of the writ of attachment. 
` In my opinion the comulative effect of all 
the above facts and circumstances taken in 
' conjunction with the weak and unsatisfac- 
‘fory evidence adduced on behalf of the 
judgment-debtor goesto show that no adjust- 
ment ever took place, and that the entire 
.story,except for the fact that there was some 
vague talk of a compromise, is a concoction 
pure and simple designed with the object 
of defrauding the decree-holder. 

But quite apart from these considerations 
thereis another aspectof the case, which 
to my mind would in itself be fatal to the 
appellant, even if the appeal did not fail on 
other grounds, andit is this. It has been laid 
down in a recent decision of the Privy 
Gouncil Sarat Kumari Dasi v. Amulyadhan 
Kundu (4) that the principle that those who 
rely upon deeds and powers executed by a 
pardanashin lady should satisfy the Court 
that they had been explained to and were 
understood by her, applies to agreements to 
compromise litigation, though it may be 
sufficient in such a case to show that the 

(4) 71 Ind. Cas, 632; 27 C. W. N. 629- : 
1533) A. I. R.(B. O9 13; BAD T EA 25 Bonet: 
R, 548; 37 Ọ, LJ, 501; (1923) M. W. N. 393 (P. C.) 
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general result of the compromise, as distinct 
from the details, and legal technicalities in- 
volved was understood by her and that dis- 
interested and competent persons with a fair 
understanding of the whole matter advised 
her to execute if, 

What are the facts here? The decree- 
holder is a pardanashin lady aged 70. The 
evidence of her grand-son-in-law, which has 
not been contradicted, is to the effect that 
she can only sign her name, and is unable 
to read or write. The judgment-debtor 
himself has stated that he does “not know 
whether she can read and write well”, This 
lady is alleged to have entered into a compro- 
mise whereby she agreed to give up her claim 
to costs amounting to over Rs. 4,000, and to 
settle in rent-free right with the judgment- 
debtor certain lands, which had been decre- 
ed in her favour. Admittedly no one was 
present on her behalf to advise her, and no 
attempt of any kind was made to explain to 
her the nature and consequences of the 
transaction into which she was entering, 
Such a proceeding cannot be defended, and 
in my judgment applying the principle laid 
down in the case referred to above and in 
numerous other cases it wasincumbent upon 
the judgment-debtor to see that the lady 
had competent legal advice, or that at least 
some one was present who could éxplain the 
matter to her. Nothing of the kind was, 
however, done. i 

For the reasons stated I am of opinion 
that the order of the Subordinate Judge 
cannot be supported, and that the appeal 
must be allowed with costs both in this 
Court and in the Court below. The heare 
ing-fee is assessed at 5 gold mohurs. 

Newbould, J,—I agree. 

Z. K. Appeal allowed, 


MADRAS HIGH COURT. 
Ctvit REVISION PETITION No. 624 op 


April 30, 1925. 

i Present :—Mr. Justice Odgers. 

V, N. ALAGAR IYENGAR—DEFENDANT 

. No. 2—PETITIONER 

VETSUS 
SRINIVASA IYENGAR AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Court Fees Act (VII of 1879) as amended by Madras 

Act (V of 1922), 3.7 (iv) (A)}—Hindu Law-—Joint 
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family-—Alienation of family property by father— 
his by son to set aside alienation—Court-fee pay- 
able. 

An alienation of family property by a Hindu father 
not merely as manager of the family but also as 
guardian of his minor sons is prima facie binding on 
the minors who must be treated as parties to the alie- 
nation. A suit by the sons for a declaration that the 
alienation shall not affect their share in the family 
property is in substance one for the cancellation of 
the alienation.so faras the minors’ share in the pro- 
perty is concerned and falls within the purview of 
8. 7, cl (iv) (A) ofthe Court Fees Actas amended by 
Madras Act V of 1922 and Court-fee in such a suit 
is payable on. the amount of the consideration for the 
alienation which is sought to be set aside. [p. 710, 


col. 2; p. 711, col. 1.] . 

Petition, under s. 115 of Act V of 1908, 
praying the High Court torevise the judg- 
ment of the District Court, Ramnad, at 
Madura, in O. M. A. No. 1 of 1924, preferred 
against an order of the Court of the Princi- 
pal District Munsif, Srivalliputtur, in O. 
S. No. 854 of 1922. ) 

Mr. S. Rajagopalachari, for the Petition- 
er. < 
Mr. S. Narayana Iyengar, for the Re- 
spondents. 


JUDGMENT.—This is :an application 
to revise the order of the District Judge of 
Ramnad in CO. M. A. No. lof 1924. The 
plaintifisin O. S. No. 954 of 1922 on the 
file of, the Principal District Munsif’s Court 
of Srivalliputtur seek for a declaration that 
certain alienations made by the Ist defend- 
ant in respect ofcertain items of property 

.are not valid and binding as against the 
two-thirds share of the plaintifis and for 
partition and possession of two-thirds share 
in these and other plaint properties, The 
plaint properties are the joint properties of 
the plaintiffs and their futher, the lst de- 
fendant who was the family manager. They 
originally valued the plaint as ifit were 
one for possession of their two-thirds share 
in all the plaint schedule properties and 
paid ad valorem Court-fee apparently in 
accordance with s. 7 (v) of the Court Fees 
Act. The learned District Munsif held that 
the suit although in form for a declaration 
was really one for setting aside or cancel- 
lation of the sale-deeds executed by the lst 
defendant in so far as they related to the 
shares of the plaintiffs, and valued the 
plaint reliefs at Rs. 3,965. This was out- 
. side his pecuniary jurisdiction. He ac- 
cordingly returned the plaint for presenta- 
tion to the proper Court. The learned 
District Judge to whom an appeal was 
taken was of opinion that the plaintiffs were 
entitled to treat the alienations in question 
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as absolutely void and that they were entitled 
to proceed on that footing and that if 
the alienations should subsequently be 
found in the suit not to be so-void, the suit 
in respect of these items should simply be 
dismissed. - I am unable to agree that this 
is the -policy of the Court Fees Act. If 
that were so, there’ is no difficulty in seeing 
thas anomalies would arise. A plaintiff 
could grossly undervalue his suit, plead 
that his plaint is only for a declaration and 
then say “If itis found that my plaint is for 
more, dismiss my prayers with regard to the 
rest.” This would lead not only to great waste 
of judicial time but would also encourage ab- 
solutely unsustainable claims. These aliena- . 
tions were made by the father of the plaintiffs 
notonly as manager ofa joint Hindu family 
but also as their guardian. ‘In my opinion, 
therefore, the minors appear as parties to 
these alienations which are prima facie 
binding on them. The power of a Hindu 
father may be more or may be less than, 
the power of a guardian to bind his miror 
sons but unless it can be established that 
the alienations were for unnecessary or 
illegal purposes (for which the onus is on 
the minors) the alienations are prima facie 
good: see Subba Goundan v. Krishnama- 
chari (1). Of the cases cited on the other 
side, in Unni v. Kunchi Amma (2), the docu- 
ment was not executed by the plaintiffs or 
by any person under whom they claimed. 
Putiavu Kamraju v. Chunduri Gunnayya 
(3) was not a case of Court fees. There 
a vendor of the plaintiffs sold the property 
to them on the footing that a sale by his 
mother made during his minority as his 
guardian was not binding on him. He has 
chosen to avoid it and obtained a complete 
title which would become effective if the 
Court ultimately found that the sale by the 
mother was not binding as alleged. TI 
cannot see that this case has any bearing on 
the present, whereas in Malikka Meladathil 
v. Kunji Achammal (4) a case very similar 
tothe present where all the plaintiffs but 
one were parties to the deed through their 
mother as guardian, it was held that a suit 
in which the plaintiffs ask for a declaration 
that a jenm sale-deed of the suit properties . 


(1) 68 Ind. Cas. 889; 45 M. 449; 30 M. L. T. 217; 
42 ML. J. 3712; 15 L. W. 507; (1922) M. W. N. 269; 
(1922) A.L R (M) 112. 

(2) 14. M 26; 5 Ind. Dec. (x. s.) 19. + 

(3) 74 Ind. Cas. 1003; 18 L W. 233; 45 M. L. J. 
240; (1923) M. W. N. 756; (1921) A.I. R. (M) 322. 

(4) 5 Ind. Cas. 927; 20 M. L. J. 791; 7 M. L, T. 177. 
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was not valid and binding on their tarwad 
must be treated as a suit for the cancel- 
lation of the deed and an ad valorem fee was 
requisite. Further it was held that the 
application of any particular clause of s. 7 
must depend ‘on the substance of the claim 
and not on the mere words used in the 
plaint. In 1922 by Madras Act V of that 
year, a further sub-cl. (A) was added to s. 7 
(iv) whereby in a suit for cancellation ofa 
document securing property having a 
money value, the amount or value of the 
_ property for which the document was exe- 
cuted is the amount on which the ad valorem 
Oourt-fee is tobe paid: see also Lagan 
Burt Kuer v. Khakhan Singh (5). In 
Arunachalam Chetty v. Rangasamy Pillai 
(6), it was held that asuit for a declaration 
that a decree or a document is not binding 
is a suit under sub-cl. (iv) (c) and must be 
stamped ad valorem. In my opinion, the 
learned District Judge is wrong and the 
plaint must be construed as a plaint for 
cancelation or avoidance of these aliena- 
tions, to which the minors were parties and 
‘which brima facie bind them. The order 
of the ‘earned District Judge must be set 
aside nd that of the learned District 
Munsif restored with costs throughout. 
V. N. yV. Order set aside. 
Z. K. 
(5) 43 Bid. Cas. 962; 3 P. DL. J. 92. 


(6) 28 Lid. Cas. 79; 23 M. L. J. 118; (1915) M. W. N. 
118; 17 N..L. T. 154; 38 M. 922. 


CALCUTTA HIGH COURT. 
“APPIJAL FROW OgDEg No. 102 or 1924. 
ga) July 20, 1925. 
Fresent:—Mr. Justice Cuming 
aod Mr. Justice Chakravarti. 
SARADA PROSAD ROY—Aucrion- 
A URCAASER—ÅPPELLANT , 
versus 
_KRISUNA DOME AND ANOTHER 


“a DEORNE-HOLDERS RESPONDENTS. 
Civil = (Act V of 1908), s. 47,0. XXI, 





r. 22—Execution of\decree—Notice to judgment- debtor, 
absence of—Sale, validity of—Order setting aside sale 
Appeal, second, whether lies—Notice service of, proof 
of-~—Report of peon, whether admissible. 
An order setting aside ¢ 

that no notice had been ‘gerved on the judgment- 
debtor under r. 22- of O. ae of the C.P. ©. falls 
within the purview of s. 47 ' itp) the Code and is open 
to second appeal. [p. 711, col.\2 


- The omission : to serve a, Tacs under r. 2% of 


O. XXI of the O. P. O, deya the Executing Oourt . 


` 
4 
1 
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‘set aside a certain sale on two 


auction sale on the ground - 
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of its jurisdiction to hold an auction sale of the judg- 
ment-debtor’s property, and a sale held in the absence 
of such notice is held without jurisdiction and is, 
therefore, void and a nullity. [p 712, col. 1.) 

A peon's report of service of notice ‘cannot be used 
as evidence to prove such service unless the peon is 
examined as a witness and the report is proved. 
[ibid] 

Appeal against an order of the District 
Judge, Bankura, dated the 15th December 
1923, reversing that of the Munsif, Third 
Court at Bishnupur, dated the 30th of 
August 1023. 

Babu Trailakhya Nati Ghose, for ‘the 


Appellent. 
Dr. Dwarka Nath Mitter and Babu 
Kalikinkar Chakravarti, for the Rə- 
spondents. i 
JUDGMENT. 


Cuming, J—This appeal arises out of 
an application by the judgment-debtor to 
grounds, 
first of all that no notice as required under 
O. XXI, r. 22, had been served on him and 
secondly under O. XXI, r. 90 because pro- 
cesses had been fraudulently suppressed, 
and in consequence of that suppression the 
land had been sold fora nominal price. 
The,Trial Court decided the issues in favour 
of the auction-purchaser and rejected the 
application. On appeal the learned District 
Judge held that no notice under O. XXI, 
1.22 had been served on the judgment- 
debtor and that being so the sale was 
without jurisdiction and could not stand, 
The auction-purchaser has appealed to this 
Court; he contends that the want of service 
of notice under O. XXI, r. 22 does not 
render the sale void but only voidable and 
that it is necessary for the judgment- 
debtor to prove that he suffered some sub- 
stantial loss or inj ury by reason of the 
failure toserve notice under O, XXI, r. 22. 

The respondents contended thatno appeal 
lies in the present case. With regard to 
this objection taken by the respondents it 
is quite clear that an appeal does lie be- 
cause this objection, namely, under O. XXI, 
r. 22, comes within s. 47 of the C. P. C. 

The appellant to support his contention 
has relied upon the rulings reported in the 
case of Kumad Bewa v. Prasanna Kumar 
Ray (1), whereit is held that it must be 
proved that omission to serve such’ notice 
has resulted in substantial injury to the 
owner of thé property sold. It is, however, 
unnecessary for meto discuss this case at 
any length, because the point has been ses 


(1) 15 Ind. Oas. 506; 40 O. 45. 
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he 


at rest by, the decision of the Privy Council, 
Raghunath: Das v, Stinder’ Das Khettry. (2) 
and this point is particularly dealt with at 
page 83'of the report. If further authority 
. is’ secessary,, the case of Shyam Mandal v. 
Satinath Banerjee (3), a decision to which 
Iwas myself a party, may be, referred to 
‘and also the cass’ of Gurudas Biwas v. 
, Fhakamani Däsi (4), a decisioñ which was 
' reliéd upon by the learned: Vakil for the 
appéllant apparently in support of his cabe, 
It is „quite clear from these decisions’ that 
the omission to’ sérve.a notice under O. 
. XXI, r. 22 deprives the Court of its jurisdic- 
‘tion.to hold a sale and the sale held without 
having served a notice under O. XXI, 
r. 22, is made without jurisdiction and is, 
therefore, void and anullity. The learned 
‘Vakil seems to have argued that the lower 
Appellate ‘Court was not correct in saying 


that. there. was no evidence to prove the’ 


service of the'notice except the testimony 
of the.. purchaser and that Court was 
not. willing to aeccépt this uncorroborated 
statement. The learned Vakil seems -to 
have argued that there is oné other evidence 
| and..would seem to rely upon thé report 
‘of the peson: As far as I can understand 
the peon was not examined; neither ` was his 
report proved. Clearly his report was not 
éviden'ce in the case, neither can -ib be used 
as such in the citcumstances: The learned 
Judge was, therefore, quite correct in saying 
that there was no evidence in proof of 


thé service of the summons except that of’ 


the. purchaser, which he was quite justified 
in saying that he was unwilling to accept 
unless it was corroborated. The learnéd 
Judge was, therefore, clearly right and this 
appeal must be dismissed with ¢ costs. Héar- 
ing feé one gold mohur payable to the 
judgmént- ‘debtor, respondents, 

Chakravarti, J.—I agree. 

Z. K. Appeal dismissed, 


2) 24 tia, 055. 304. 42 0. 72; 27 M. L. J. 150;, 18 
58;. 16 Bom.. L. R. 814; 13 A. L.J. 154; 1 
E W. A Tio L. T: 353; oY) M. W. N, 147; 20 
KEERN i t È A 
as. 44 954 at p. 955; 2 
_ 523; 21 C. N. 776. a ee 
(4) 64 tal Gas. 478; 25 ron W. N. 972. 
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CALCUTTA HIGH COURT. 
- APPEALS. FROM APPELLATE DECREES 
Nos. 543 AND 544 oF 1923. 
June 23, 1925, ‘ 
TT - Present:—Mr. J ustice Pearson and 
Mr. Justice Dwarka Nath Chakravarti. 
BHABADEB CHATTERJ EE— 
7 ee 


BHUSAN CHANDRA MUKHERJEE 

—PLAINTIFF AND ANOTHER—P70 forma’ 

RESPONDENT-——RESPONDENTS. 
Limitation Act (IX of 1908), s. 26—Easement, right 
of —Customary easement, proof of —Water of tank, user 
of, enjoynient of, for long period, effect of. 

The object of the provisions. of s. 26 of the Limjta- 
tion Actis to make more easy the establishment of 

| £8 The section is remédial and 
neither prohibitory nor éxhaustivé and does nob 
exclude or interfere with the modes of acquiring easé- 
ments. [p. 713, col. 1.] 

Itis open toa plaintiff in a suit for the establish- 
ment of an easement to show that hé is entitled to a 
right which may be of the nature of an easement 
although not actually within the strict méaning of the 
term. [ibid.] 

Per Chakravarti, J—Where a tunk has, existed for 
a long time and the public have enjoyed the use of 
the water of such tank, if is open to the Court to 
presume that the water of such tank was dedicated by 
the owner for public use. [p. 714, col. 1:] ; 

Appeals against the decrees of the District 
Judge, Burdwan dated the 10th June 1922, 
affirming that of the Munsif, Second Court, 
Burdwan, dated the 30th June 1920. 


Babu Baranashibashi Mukherjee, for the 


f 


Appellant. 


Babu Sarat Kumar Mitter, for - the Re- 


spondents, 
JUDGMENT. 
8. A. No. 543 or 1923. 

Pearson, J.—The plaintiff claims the 
use of the. water. in the defendant's tank 
for bathing and othér purposes. His claim . 
has been upheld. 

The argument on behalf of the appellant 
has been rested véry largely upon con- 
siderations arising upon the English aulho- 
ritiés relative to the law of easémeénts pre- 
vailing in that country, though it is indeed 
conceded that the word in its use in s. 26 
of the indian Limitation Act, as shown by 
the explanation in s. 2 is wider than the - 
meaning of the word in English Law and, 
would include at least a profit a prendre. 
In cases of this character attention has been 
directed by the Judicial Committee to the 
danger of proceeding necéssarily upon Eng- 
lish authorities. In Bhola Nath Nandi v, 
Midnapore Zemindary Co. (1), a case of > 

(1) 31 0. 503; 31 L A. 75; 8 O. W. N. 425; 14 M.-L. J. 

(P. 0). 


` 152; 8 Sar. P, C, J. 611 
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villagers claiming a right of pasturage, 
Lord ‚Macnaghten said: “It appears to 
their Lordships that on proof of the fact of 
enjoyment from time immemorial 
could beno difficulty in the way of the 
Court finding alegal origin for the right 
claimed. Unfortunately, however, both in 
the Munsif's Court, and in the Court of the 
Subordinate Judge, the question was over- 
laid, and. in some measure obscured, by 
copious references to English authorities 
and’ by the application of principles or 
doctrines more or less refined, founded on 
‘legal conceptions not altogether in harmony 
with Eastern notions”. I am of opinion 
that the present case does not in fact fall 
to be decided upon a question of easement 
arising under s.26 ofthe Limitation Act, 
and it does not follow that, because the 
plaintiffs may fail to show their right to 
relief on that ground, they are, therefore, 
entitled to no relief and the suit must 
fail. As pointed out in Rajrup Koer v. 
Abul Hossein (2), the object of the Statute 
was to make more casy the establishment 
of rights of this description; but it is re- 
medial, and neither prohibitory nor ex- 
haustive, and it doe3 not exclude or inter- 
fere with other modes of acquiring ease- 
ments. Clearly, therefore, it is open to the 
plaintiff to show, if he can, that he is 
entitled to a right which may be of that 
nature although not actually within the 
strict meaning of the term. It is argued 
that the Court ought not to make out a 
ease for the plaintiff which he has not made 
himself, and that the plaintiff in this case 
“has grounded his case on easement and 
re therefore, succéed upon that or not at 
all. 
however, which has been placed before us 
it is clear that though mention is made of 
the plaintiff's claim as upon.an easement, it 
is also said to be based on customary rig! t, 
and in any case what the plaintiff has done 
substantially is to plead the facts and ask 
for such relief as he may be entitled to. 
There sis nothing unreasonable in the right 
claimed, which is one without which in 
this country probably village life could not 

"go on. From the long continued user which 
has been proved in the present case it is 
reasonable to presume a dedication of the 
tank to those uses, As pointed out in 
Rajrup Koer’s case (2) the up-holding of such 

(2) 6 C. 394; 70. L. R. 529; 7 T. A. 240; 4 Shome. 


L. R.7;4 Sar. Pi C. J. 199; 3 Suth. P.C. J, 816; 4 
Ind. Jur. 530; 3 Ind, Dec. (x, s.) 257 (P. CO). 
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From an examination of the plaint, 
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a right does not mean that the owner is shut 
out altogether from improving or dealing 
with his property. An instance where a right 
ofthis nature was upheld is to be found 
in Channanam Pillay v. Manu Puttur (8). 

For these reasons I think the appeal must 
be dismissed with costs. 

Chakravarti, J.-I agree with the 
order which my learned brother proposes 
to make in this case and wish to add a few 
observations. . = 

The right claimed by the plaintiff is for 
the use of the water of the tank for bathing 
and for other domestic purposes; it was 
clearly stated in the plaint that the claim 
is based upon user for over 20 years peace- 
fully, uninterruptedly, openly and as of 
right The lower Appellate Court has 
found upon the evidence that such user by 
the plaintiff has been fully made out. On 
this finding the lower Appellate Court has 
granted a decree to the plaintiff and has 
affirmed the decree of the Trial Court. 

The main contention of the defendant- 
appellant is that the right which the plaint- 
iff sought to establish was a right of ease- 
ment and that in the circumstances of this 
case the plaintiff's claim cannot be based 
on easement as contemplated in s. 26 of the 
Limitation Act. | 

It isan well-established proposition now 
that s. 26 of the Limitation Act does not 
give an exhaustive description of the right 
acquired by long user. , 

The right claimed in this case is by tLe 
neighbouring residents of an-old tank. The 
water of the tank they say was used for 
the various purposes stated in the plaint. 

In a hot country like Bengal necessity for 
the user of pure water is very great indeed. 
A good tank largely supplies such a need 
and it is only a rich man who can find the 
money necessary for the construction of 
such a tank but the poor people also need 
the water which they cannot themselves 
provide for. In these circumstances it has 
been an immemorial eustom in this country 
that those who can afford think it an act of 
great public benefaction to construct tanks 
for public use. The Hindu Sastras have 
laid down in numerous texts the high 
merits which a man acquires by digging 
a tank and dedicating it for public use. I 
shall quote one of such texts which when 
translated runs as follows: — 

“Ag there is no sustaining of life in both 
worlds without water consequently the wise 

(3) 1M. L. J. 47. 
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man should always construct a reservior of 
water. A well is equal to the Agniiiama 
sacrifice, ina desert it equals the Ashwa- 
medha” Vishnudharmattora. Again it 
“promises heaven to the maker of wells and 
large tanks”. See P. N. Saraswati’s Tagore 
Law Lecturés, pages 192-193. The word by 
‘which the dedication is made are these:— 
“This water has been given by me to all 
beings in common; let all beings be satisfi- 
ed by bathing, drinking and immersion:” 
see page 205. Whether from religious views 
or from a sense of public duty many 
‘thousands of such tanks were excavated all 
over Bengal and dedicated for public use. 

In this country, therefore, where this mode 
of dedication is so widely known, when 
‘one finds that a tank exists from along 
time past and the public, that is the people 
of its neighbourhood, have enjoyed the use 
‘of the water of such a tank, it is open to the 
‘Court to presume that the water of such 
a tank was dedicated by the owner for 
public use. Such a dedication can be in- 
ferred from the manner and the duration 
of such use. Itis not necessary, therefore, 
‘to seek the aid of s. 26 of the Limitation 
Act for the acquisition of such a right. 
“It should also be remembered that in this 
country a large number of tanks do exist 
which were intended for private use and 
no dedication to the public was intended, 
although, as a matter of fact, thejpeople in 
the neighbourhood are. ordinarily allowed 
to use the water. The words used in de- 
dicating such a tank are expressive ofa 
limited use. They are these:—“Let the 
relations in my family, that have come to 
this. world, or will come into existence in 
-future have satisfaction by means of the 
water: let all beings enjoy it by washing, 
‘drinking and bathing’. Raghu Nandan 
in his treatise on Consecration of Tank. 
Such private tanks are usually found in 
the compound of a private house. In such 
cases the user by the neighbours will, of 
course, be merely taken to be permissive. 
The Court shall find in the evidence in 
‘each case whether the tank is a private one, 
or one in which a dedication in favour of 
the public may be presumed. The tank in 
this suit was not shown to be a private one. 

S. A. No, 544 or 1923. 

Our judgment in S. A. ‘No. 543 of 1923 
governs this appeal also. This appeal is, 
therefore,dismissed with costs. 

M. B. 


Z. K. Appeal dismissed. 
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RAMANATHAN CHETTIAR, (91 I. 0. 1934, 


MADRAS HIGH COURT. 
Orvit APPraL No. 1 oF 1923. 
August 10, 1925. 
Present :—Mr. Justice Ramesam and 
Mr. Justicé Jackson. 
G. GOVINDASAMI PILLAI~—Puaintirr— 
APPELLANT 


t ersus 
V. E. N.K. R.R M. A. RAMANATHAN 
CHETTIAR AND OTHERS—DEFENDANTS 
~—RBSPONDENTS. 

Specific Relief Act (I of 18775, s. 48—Criminal 
Procedure Code (Act V of 1898), s. 146—Suit for 
declaration—Property in possession of third person— 
Injunction, whether must be prayed for—Consequential 
relief, whether necessary. 

A plaintiff who seeksa declarationin respect of 
properties which are in the possession of a third 
BL is not bound to ask for an injunction. [p. 715, 
col. 1. s 

Though an injunction may be granted in a suit for 
declaration if the plaintif wants, it, it cannot be re- 
garded as a relief which the plaintif is bound to ask 
when he does not feel any apprehension from the con- 
duct of the defendant and when he does not feel it 
necessary to ask for it. In such a case the declaratory 
suit is not liable to dismissal on the ground that it is 
open 1 the plaintiff to ask for further relief. [p. 715, 
col. 2. 

Appeal against a decree of the Court of 
the Additional Subordinate Judge, East 
Tanjore, at Mayavaram, dated the 3lst 
August 1922, in Original Suit No. 39 of 1921. 

Mr. T. R. Ramachandra Iyer, for the 
Appellant. M 

Mr. C. S. Venkatachariar, for the Re- 
spondents. 


JUDGMENT,.—The plaintiffis the ap- 
pellant before us. He and the.defendants 
Nos. 1, 2 and 3 are trustees ofthe temple of 
Chayavaram in the Tanjore District. De- 
fendants Nos. 2and3 were appointed in 


1911) and first defendantin 1908, The 
plaintiff 


alleged that one Ramalingam 
Pillai was the common agent of the parties 
and onaccount of his mismanagement dis- 
putes arose, which culminated in proceed- 
ings under s. 145, Or. P. ©. During the 
pendency of thoseproceedings, Ramalingam 
Pillai died but the Magistrate ordered the 
attachment of the temple and the proper- 
ties. The plaintin para. 9 alleges that the 
order of the Magistrate attaching the pro- 
perties is illegal and that the plaintiff is 
entitled to joint possession of the properties. 
The cause of action is givenas the order 
ofthe Magistrate dated 17th August 1913 
and the plaintiff prays for a declaration 
that “he is entitled to joint possession and 
enjoyment of the properties described here- 
under along with the defendants,” There ig 
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no prayerin respect of the office of trustee- 
ship, Several issùes were framed in the 
case but the suit was dismissed by the Sub- 
ordinate Judge with reference to the 6th 
_issue which and Issues Nos. 5, 7 and 8 were 
all the issues that were considered by him. 
He held that the plaintiff was bound to ask 
foran injunctionand ashe has not asked 
for it, the suit as framed is bad under s. 42 
of the: Specific Relief Act, and dismissed 
the suit. We are unable to agree with this 
view. Mr. Venkatachari, the learned Counsel 
for the respondents, concedes that he is 
not able to cite any case in which it has 
been held that the plaintiff is bound to ask 
for an injunction in a dispute regarding 
properties where the properties are in the 
possession of a third person. In Kalabhai 
v. Secretary of State for India (1), there is 
an expression of opinion by Chandravarkar 
and Ashton, JJ. that the suit in the form 
‘in which it was brought is bad. That suit 
, was against the Secretary of State fora de- 
claration that the plaintiff was entitled to 
hold the land which was the subject matter 
ofthe suit, free ofassessment, It may be 
thatin such a case an injunction is a pro- 
per relief to ask forbut we do not wish to 
express any final opinion about it. The 
learned Judges granted an amendment and 
this question was really unnecessary. The 
casesin Thakur Prosad v. Punkal Singh (2) 
and in Kunhamad v. Kutti (3) related to 
decrees. ‘It may be said that in the case of 
decrees, an injunction to the defendant not 
to execufe a decree is the proper, relief. 
Kunj Bihari Prasadji v. Keshevial Haralal 
(4) related to an office and it was said in 
the case of an office a prayer for possession 
is unnecessary and a prayer for injunction 
will give all that can also be obtained by a 
prayer for possession. In Rachappa Subrao 
Jadhav v. Sidappa Venkatrao (5) Sir Law- 
rence Jenkins said “It isat once apparent 
that as to the whole of the property except 
the house, no consequential relief could have 
been prayed and that even as to the house 
the injunction was demurrable in the sense 

` that no cause of action was disclosed which 
could have supported this relief.” In that 


1) 29 B. 19 at p. 29; 6 Bom. L. R. 648. 
2) 8 O. L. J. 485, 

(3) 14 M. 167; 1M. L. J. 338; 5 Ind. “Dee. (N. 8.) 
119 


(4) 28 B. 567; 6 Bom. L. R. 475. 

g 50 Ind. Cas. 280; 43 B. 507 at p 516; 17 A.L. J. 
418; 25 M. L. T. 298: 36 M. L. J. 437; 290. L. J. 452: 
21 Bom. L. R. 189; 10 L. W. 274; 24 0. W. N. 33; 1U 
P, L. R. (P. C) 83; 461, A. 24 (P. Q.). i 
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case the property other than the house was 
in the possession of the Collector and their 
Lordships thought that it is unnecessary to 
ask for an injunction. Following this 
opinion of the Privy Council we think that, 
though an injunction may be granted if the 
plaintiff wants it, it cannot be said to be 
relief which the plaintiff is bound to ask 
when he does not feel any apprehension 
from the conduct of the defendant and when 
he does not feel it necessary to ask for it. 
We think the suit is maintainable in the 
form in whichit is framed and allowing 
the appeal we set aside the decree of the 
Subordinate Judge and remand it to him 
for disposal according to law. The costs in 
the High Court will abide the result. The 
Court-fee paid by the appellant will be re- 
funded. s 
V.N. V. 


Z, K. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 2228 or 1922. 

< June 5, 1925. 

Present :—Justice Sir Babington 
Newbould, Krt., and Mr. Justice Graham, 
RAM BALLAV MARWARI— 
DEFENDANT—APPELLANT 


VETSUS 4 
MRIGANKA LAL MUKHERJEE 
—PLAINTIFF—RESPONDENT. 

Procedure—Local {investigation—Inspection note not 
recorded, effect of—Prejudice to parties—Decision, 
whether can be set aside. 

A Judge should not in a civil case himself hold 
a local investigation with a view to gather informa- 


- tion which he might use as the foundation of his 


judgment, although he might inspect the locality 
with a view to enable him to understand the evi- 
dence. In the absence of prejudice to the parties 
the mere fact that a Judge has held a local investi- 
gation without recording a note thereof is not a suffi- 
t ground for setting ¿aside his decision. [p. 716, 
col. 2. 

Appeal against the decree of the District 
Judge, Bankura, dated the 10th July 1922, 
affirming that of the Subordinate Judge, 
Bankura, dated the 28th November 1921. 

Mr. Bankim Chandra Mukherjee and 


Babu Nalini Kumar Mukherjee, for the Ap- 


pellant. 
Babu Baranashibashi Mukherjee, 
Respondent. 
JUDGMENT.—This is an appeal 
against a decision of the District Judge of 


for the 
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Bankura confirming a decision of the Sub- 
ordinate Judge of that place. The plaintiff 
sued the defendant to recover possession of 
a plot of land about 1 bigha in area. The 
plaintiff claimed the land as a portion of 
the land which he had been granted under 
a lease dated the 12th Magh 1285 from the 
then patnidar Ali Zamin. The defendant 
purchased the patni right at a patni and 
rent sales in the years 1913 and 1914. The 
dispute between the parties is whether the 
land in suit is included in the land which 
was leased tothe plaintiff. The lease has 
not been translated or put forward before us 
but from the judgment it appears that the 
land is described as measuring 24 bighas 
from north..to south and 16 cottas from east 
to west. Atthe trial the main issue was 
as to the position, of the line towards the 
south from which this 24 bighas to the north 
should be measured. In Aswin 1286 B.S. 
the plaintiff's father had taken a settlement 
of some ghatwali land immediately to the 
south of the land leased by the putnidar. 
According to the defendant's case 24 bighas 
measured from the boundary between the 
ghatwali lands would not’ include any of 
the landin suit. It is found-by both the 
Courts below that the correct boundary line 
is shown in the map prepared by the Com- 
missioner as the boundary line of the map 
prepared in 1285. The finding of the 
District Judge is “Taking all the facts and 
circumstances into consideration I think 
the inference is justified that what was 
treated asthe boundary line in 1879 was, 
if not the exact line of 1885 at least closely 
approximate thereto”. He has further 
found that shortly after his purchase the 
plaintiff's father Amrita Lal Mukherjee 
erected boundary pillars showing the 
northern extremity of his land and that the 
then putnidar was aware of this. From 
this the lower Appellate Court has drawn 
the inference that it was understood at that 
time that the disputed land was included 
in the land leased under the potta of 1285 
B. S. ltis further found: that ever since 
then until dispossessed by the defendant, 
Amrita Lal Mukherjee the plaintiff's father 
exercised such acts of possession as were 


possible in respect of a piece of waste land. ` 


On these findings we see no reason to in- 
terfere in second appeal with the decree of 
the lower Appellate Court. As already 
stated the lease hasnot been put before us 
and we are unable tosay whether it should 
be so construed that the measurements are 
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intended to limit the land leased exactly 19 
the area described in the deed or whethe 
the lease can be interpreted in the light o 
the circumstances and we see no ground for 
holding that the lower Appellate Court was 
wrong in deciding that the fact that the 
plaintiff's predecessor was allowed to occupy 
the land in suit to the knowledge .of the 
patnidar shows that it was the intention of 
both parties that this land should be includ- 
ed in the lease. It is further found by both 
the Courts below that the plaintiff has 
obtaived a title by adverse possession. On 
behalf of the appellant it is urged that there 
could be no title by adverse possession 
since his purchase ata putni and rent sale 
would give a right tothe land as it was 
at the creation of the putni tenure with- 
out any encumbrance subsequently created 
thereon. This point was not urged in either 
of the lower Courts and we are -unable 
on the material before us to hold that the 
defendant by his purchase was entitled to 
ignore the long possession of the plaintiff 
and his predecessor. ` 

The further point taken is that the learned 
Subordinate Judge has based bis judgment 
on the result of a local inspection made by 
him. It was pointed out in Rai Kishorè 
Ghose v. Kumudini Kanta Ghose (1), that 
“since the amendment of the C. P. C. itmay 
well be argued that the intention of the 
Legislature was to adopt the English rule 
and that the Judge should not himself hold 
a local investigation with a view to gather 
information which he might use as the 
foundation of his judgment although he 
might inspect the locality with a view to 
enable him to understand the evidence.” 
But we are unable to hold that this action 
of the learned Judge has in any way pre- 
judiced the appellant. He visited the spot 
at the request of the parties and there is 
nothing to suggest that he formed any con- 
clusion on the evidence which he might 
have altered had the appellant been given 
an opportunity of criticising a recorded note 
of his inspection. In the absence of the 
prejudice of the parties we hold that the 
mere fact that the learned Judge held the 
local investigation without recording a note 
thereof is not a sufficient ground for setting 
aside his decision. 

For these reasons we dismiss the appeal 
with costs. l 


M B. Appeal dismissed, 


Z. K. 
(1) 14 Ind. Cas, 377; 15 C. L.J. 138. 
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MADRAS HIGH COURT.. 

Second Civin ArreaL No. 1443 or 1922. 

November 5, 1924. 
_ Present :—Mr: Justice Ramesam. 
DURGAMMA AND oTHERS—PLAINTIFFS 
_ Nos. 1 to 25—APPELLANTS 


VEFSUS ; 5 
KECHAMAYYA AND OTHERS—DEFENDANTS 
Nos. 1, 2 anp 4 TO 10—RESPONDENTS. 

Hindu Law-—Aliyasanthana family—Suit by junior 
members to set aside mortgage-decree against manager 
—Cause of action—Fraud, allegations of, whether must 
relate, to.conduct of suit. 

In a suit by certain junior members of an Aliyasan- 
thana family fora declaration that a decree passed 
on a mortgage executed by the managers and cortain 
other members of the family was not binding on the 
plaintiffs, the plaint alleged that the mortgage on 
which the decree was obtained was executed fraudu- 
idntly and collusively : 

Held, that if the plaintiffs established fraud in the 
execution of the mortgage, the decree would be equal- 
. ly vitiated by fraud and would not bind the plaintiffs, 
but that it would have “been different if the parties to 
the mortgage suit had not been the same as those to the 
mortgage, in which case a further allegation of fraud 
in the conduct of the suit would have been necessary 
to sustain the suit. 


Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Kanara, in Appeal Suit No. 189 of 1921, (A. 
S. No, 125 of 1921, on the fileof the District 
Court), preférred against a decree of the 
Court of the Additional District Munsif, 
Kasargod, in Original Suit No. 36 of 1920, 
(O. 5. No. 85 of 1919 on the file of the 
Principal District Munsif). 

Mr. B. Sitaramarao, for the Appellants. 

Mr. K. Yegnanarayana Adiga, for the 
Respondents. 

JUDGMENT.—The suit was brought 
by the:junior members of an Aliyasanthana 
family for a declaration that a decree ob- 
tained against certain other members 
(including the two managers) is not binding 
onthem. The plaintiffs were not parties to 
the former suit, The Courts below dis- 
missed the suit on the ground that the 
plaint disclosed no cause of action. The 
plaint made various allegations of fraud in 


connection with the execution of the mort- > 


gage-deed ou which the former suit was 
laid but made no further specific allega- 
tions of fraud in the conduct of the former 
suit. In the cases relied on by the Courts 
below [Logadapatti Chinnayya v. Kotla Ram- 
anna (1) and Venkatarama Aiyar v.. South 
Indian Bank, Ltd., (2)], the plaintiff in the 
(i) 19 Ind. Cas. 579; 33 M. 203; 25 M. L. J. 228; 13 
M. L, 421; (1913) M. W, N. 387. 
* (2) 55 Ind. Cas. 452; 43 M. 381; 27 M. L. T. 66; 38 M. 
La d, 108; 11 L. W, 81; (1920) M, W. N, 92, 
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last suit was 4 party to the prior détree and 
was bound by it unless the decree was 
obtained by fraud. Those cases can apply 
to the present case only on the footing that 
the plaintiff, though not a party to the 
former ‘suit, was represented in it by the 
5th defendant therein (Ejamanthi) and by 
the 3rd defendant therein (described as a 
manager along with the 5th defendant). 
Now itis clear that if the executants of the 
mortgage document acted fraudulently and 
collusively in executing the documents and 
they were the defendants in the suit and 
allowed it to proceed ex parte they were 
only continuing the original fraud and 
there can be no newfraud to allege or prove. 
If the plaintiffs succeed in establishing 
fraud and collusion in respect of the exe- 
cution of the document, they have also 
sueceeded in establishing that the non- 
defending of the former suit is also fraudu- 
lent—the fraud in the suit being merely a 
continuation of the original fraud. In the 
present case,of the seven executants of the 
mortgage document six (ineluding the man- 
ager) were parties to the former suit (the 
seventh being dead). In such a case the 
plaint must be construed as alleging fraud 
throughout from the execution of the docu- 
ment to the passing of the decree. It would 
be no doubt different, ifthe defendants in 
the former suit were different from the 
executants of the mortgage. In such a case, 
the plaintiff ought to make a further allega- 
tion about the conduct of the defendants in 
defending the suit, such as that the de- 
fendants did not raise an obvious plea open 
to them, or that the executants of the docu- 
ment were not managers at the time—con- 
duct showing gross negligence equivalent 
to fraud and collusion. An example of 
such a case is Yusuf Sahib v. Durgi (3). 
In the present case the plaint attributes 
initial fraud to the defendants in the suit 
at the stage of the execution of the dccu- 
ment. I donot think it necessary for the 
plaintiff to make this redundant allegation 
that the fraud continued during the con- 
duct of the suit. I think the plaint dis- 
closes a cause of action. The facts ought. 
to be fully ascertained before the suit can 
be disposed of. If the plaintiffs establish. 
fraud in the execution of the mortgage the 
decree is equally vitiated by fraud and can- 
not bind plaintiffs, 

The decrees of the Courts below arg 


(3) 30 M 447; 17 M. L, J, 260; 2 M. L. T. 368, 
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reversed and thé suit remanded for disposal 

‘according to law. Costs to abide the result. 

Court-fee in first appeal and second 

appeal should be refunded to plaintiffs. 
V.N. Y. Suit remanded. 
Z. K. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECR8E 
No, 642 or 1923, 
June 4, 1925. 
Present:—-Sir Ewart Greaves, KT., 

Tt and Mr. Justice Mukerji. 
RADHA NATH DUTTA AND OTHERS— 
PLAINTIFFS— APPELLANTS 

: versus 
OHANDRA KUMAR DUTT AND OTHERS 
DEFENDANTS AND Pro forma DEFENDANTS— 
RESPONDENTS. 

Bengal Alluvion and Diluvion Act (IX of 1847), s. 6 
-Bengal Alluvion Land Settlement Act (XXXI of 
1858), s. 2—Bengal Alluvion Amendment Act (IV of 
1868), s.8—Diara proceedings, nature of —Proceedings, 
whether binding on under-tenure-holders claiming ad- 
versely to each other. 

What is dealt with in proceedings under the Bengal 
Alluvion and Diluvion Act and the subsequent amend- 
ing Acts is the assessment of revenue, and the parties 
concerned are the proprietor and the Government. 
The powers of the Revenue Authorities operating 
under these Acts only extend, so far as the tenants are 
concerned, to ascertaining or recording existing rights, 
that is, to the nature and extent of any existing ten- 
aucies, and not to settling rent so as to bind the tenant. 
These proceedings are binding on the proprietor with 
regard to the assessment of revenue but are not bind- 
ing as between under-tenure-holders claiming the land 
adversely to each other under different proprietors. 
[p. 719, cols. 1 & 2.] 

Appeal against a decree of the Subordi- 
nate Judge, First Court, Backergunge, 
dated the 9th August 1922, affirming that of 
the Munsif Third Court at Barisal, dated the 
30th May 1921. 

Babus Prokash Chandra Majumdar and 
Aswini Kumar Gupta, for the Appellants. 

Babu Rupendra Kumar Mitter, for the 
Respondents, 

Babu Biraj Mohan Mazumdar, 
Deputy Registrar. 

JUDGMENT. 

Greaves, J.—This is an appeal by the 
plaintiffs against a decision of the Subordi- 
nate Judge of the First Court, Backergunge, 
confirming a decision of the Munsif of 
Barisal. The plaintiffs sued for establish- 
ment of their title to and for khas posses- 
sion of Dags Nos, 329, 358 and 359 of the 
' Settlement Survey and claimed them as 


for the 
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part of their howla and as accretions: to 
Dag No. 300. Theircase was that in diara 
proceedings in 1913, the dags in suit were 
resumed by Government, assessed for re- 
venue, and settled as. a separate estate 
with the zemindar under whom the plaint- 
iffs hold their tenure. In the Record of 
Rights which was published in 1907, the 
dags in suit were found in possession of the 
defendants but the appellants contend that 
the defendants are bound by the diara pro- 
ceedings and the dispute in this appeal is 
whether this is so or not. 

The Munsif has found that the defend- 
ants were not parties to the diara proceed- 
ings and that no notice was served on them 


and that the suit is time-barred. The- 


Subordinate Judge presumably accepts 
these findings but he has not arrived at 
any express findings on these points. He 
finds, however, that Dag No. 329, to which 
Dags Nos. 358 and 359 are accretions, is 
according to the thak mal asli land situate 
at the bend ofthe river Gazalia and that 
any presumption raised by the diara map 
in favour of the plaintiffs is rebutted by 
the thak map and that apart from the 
diara there is no evidence in favour of the 
plaintiffs’ contention. 

He holds that, the diara did not and 
could not create any right but could only 
assess revenue on land in excess of the Re- 
venue Survey. s 

We were referred by the Vakil for the 
appellants to the material provisions of 
Regulation IIT of 1819, Regulation VII of 
1822, Regulation IX of 1825, Regulation XI 
of 1825 and Regulation IV of 1828. These 
were superseded by the Bengal Alluvion 
and Diluvion Act of 1847 (Act 1X of:1847) 
and itis not necessary to refer to them. 

Bys. 6 of Act IX of 1847 provision is 
made for the assessment of revenue on 
land added to an estate paying Revenue to 
Government. By s. 2 of the Bengal Alluvion 
Land Settlement Actof 1858 (Act XXXI of 
1858), it is provided that nothing contained 
in the preceding section shall affect the 
rights of any under-tenant in any alluvial 
land and officers making settlements of 
such land are enjoined to ascertain and 
record all such rights and to determine 
whether any and what additional rent is 
payable by any under tenure-holder. The 
previous section (s. 1) provides for adding 
the new assessment on the proprietor to the 


(1) 58 Ind. Cas, 902; 24 C. W. N, 813, 
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jama of the original estate or if the pro- 
prietor objects to this forsettlement of the 
alluvial land as’a separate estate with a 
separate jama with the proprietor if he is 
willing to accept settlement or “in farm” if 
he objects to accept settlement. The last 
Act to which reference is necessary is the 
Bengal Alluvion Amendment Act of 1868 
(Act IV of 1868), 

Section 3 of this Act provides for the 
local Revenue Authorities taking immediate 
possession of any island thrown up in a 
large and navigable river liable to be taken 
possession of by Government and for assess- 


ment and settlement of the land and the: 


section further provides that any party 
aggrieved by the Revenue Authorities taking 
possession shall be at liberty to contest 
the same by a regular. suit in the Civil 
Court. A consideration of the provisions 
of these Acts shows that what is dealt with 
thereby is the assessment of revenue and 
that the parties concerned are the pro- 
prietor and the Government. The case of 
Profulla Nath Tagore v. Secretary of State 
in Council (1) upon which the Vakil for 
the appellant relied referring to Fahamud- 
unnessa’s case does not lay down that an 
order under s. 6 of Act IX is final for all 
purposes and as against all persons but 
only that it is final for the purpose of the 
assessment- imposed on the land which is 
another matter altogether. And Secre- 
tary of State in Council v. Rai Jatindra 
Nath Chaudhury (2), only deals with the 
finality of such orders as regards the assess- 
ment imposed. 

As is pointed out in Dhirendra Chunder 
Rai v. Nawab Khaja Habibulla (3) the 
power of the Revenue Authorities operating 
under these Acts only extend so far as 
tenants are concerned to ascertaining or 
recording existing rights (that is as to the 
nature and extent of any existing tenancies) 
and not to settling rent so as to bind the 
tenant. 

1 think, therefore, that the decisions of 
the Courts below were right and the diara 
proceedings are not binding on the defend- 
ants. Such proceedings are doubtless 
binding on the proprietor with regard to 
the assessment of revenue but are not bind- 
ing as .between under-tenure-holders in 


(2) 80 Ind. Cas. 1023; 29 C. W. N. 1; (1924) A. I. R. 
(P. O.) 175; 47 M. L. J. 48; (1924) M. W. N. 588; 35 M. 
L. T. 146; 51 C. 802; 51 I. A, 24 


L (P. 0). 
86 Ind. Cas. 442; 290, W. N. 505; (1925) A. I. R. ` 
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questions such as arise in this appeal where 


‘the parties are not proprietors but under- 


tenure-holders claiming the land adversely 
to each other under different proprietors. 

Moreover it does not appear that the pro- 
prietor under whom the defendants claim 
was a party to the aiara proceedings and 
although he may be bound by the revenue 
assessment made on the lands it is difficult 
to see how he is otherwise bound upon the 
materials before us. 

In the result the appeal fails and is 
dismissed with costs. 

Mukerji, J.—I agree. 

Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DECREE No, 2217 
oF 1922 WITH Cross-OBJECTION. 

June 10, 1925. 

Present:—Sir Babington Newbould, Kr., 

; and Mr. Justice Graham. 

NIL MADHAB MAHAPATRA AND 
OTHERS—PLAINTIFFS— APPELLANTS 
versus 
JOY GOPAL MAHANTI AND OTHERS— 
DEFENvaNTS —REsPoN DENTS. 

Limitation Act (IX of 1908), Sch. I, Arts, 182, 148- - 
Mortgages, prior and subsequent—Suit by prior mort- 
gagee without impleading puisne mortgagee—Decree—- 
Purchase by prior mortgagee—Subsequent suit by puisne 
morigagee without impleading prior mortgagee—Pur- 
chase by puisne mortgagee—Suit to recover possession 
from prior mortgagee — Limitation. 

A prior mortgagee brought a suit to enforce his 
mortgage without making a puisne mortgagee party to 
the suit and in execution of the decree obtained by 
him purchased the mortgaged property himself. The 
puisne mortgagee subsequently brought a suit to 
enforce his mortgage without making the prior mort- 
gagee a party and in his turn purchased the mort- 
gaged property in execution of his decree. He then 
brought a suit to recover possession of the mortgaged 
property from the prior mortgagee who held it as 
purchaser under his decree: 

Held, that the suit was governed by Art. 132 and 
not by Art. 148 of Sch. 1 to the Limitation Act. 
{p. 720, col. LJ f 

Appeal against a decree of the District 
Judge, Bankura, dated the 6th June 1922, 
affirming that of the Subordinate Judge, 
Bankura, dated the 12th January 1922. 

Dr, Basak and Babu Jyotish Chandra 
Sarkar, for the Appellant. 

Messrs. Ram Chandra Majumdar, Bimala 
Charan Deb and Babu Tarakeswar Nath 
Mitter, for the Respondent. 


JUDGMENT .—This appeal arises out 


720 
of a suit brought by a puisne mortgagee 
for redeeming a prior mortgage of the 
defendants and for recovery of possession, 
of the mortgaged property. The defend- 
ants mortgage is dated 21st Asar 1301. 
A suit was brought on that mortgage to 
which the plaintiffs, the puisne mortgagees, 
were not made parties. In execution of 
the deeree obtained by the defendants 
the mortgaged property was sold and pur- 
chased ‘by them on the 7th February 
1910 and they took delivery of possession 
through Court on the 2nd October 1911. 
The.date of.the plaintiffs’ mortgage is 8th 
Aswin 1304. The plaintiffs sued on that 
mortgage without making the defendants 
parties. In execution of that decree the 
mortgaged property was purchased by the 
plaintiffs on the 22nd February 1913. This 
suit’ was brought on the 17th November 
1920. Both the Gourts below have dismissed 
the suit on the ground that it was barred 
by limitation, They held, and it has not 
been disputed by either parties before 
us, that the facts of this case are not 
distinguishable from the facts of the case 
of Nidhi Ram Bandopadhya v. Sarbeswar 
Biswas (1) and both the lower Courts after 
expressing their respectful doubt as to 
the correctness of that decision have held 
themselves ‘bound thereby. In that case it 
was held under similar circumstances that 
Art. 132 of.the Second Schedule of the 
Indian Limitation Act was applicable. It 
was:contended ‘before :us that the proper 
Articleis Art. 148 which would give the 

. plaintiffs’ in a suit to redeem 60 years from 
the .date when the right to redeem accrued. 
‘Our attention has ‘been drawn to a deci- 
Bion-of the Allahabad High Court in Priya 
Lal v. Bohra Champa Ram (2) in which it 
was: held under somewhat similar circum- 
stances’ that the Article applicable to a suit 
for redemption brought by a puisne mort- 
gagee was Art. 148. But that case is dis- 
tinguishable. on the important point that 
there it was the puisne mortgagee who 
had -first-sued on his mortgage and in 
execution of his decree he was put into 
possession’ of the property. It is a very 
different.matter when a puisne mortgagee 
‘$rings-a mere. suit for redemption being 
in possession of the property; in the 
present case ‘he sued not only for redemp- 

| tion: but also for recovery of possession. 


1) 5 Ind, Cas, 877; 14 0. W. N. 439. 
A Fond, Gas, 498; 45 .A.-268; (1923) A. I R. (A) 
274 
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- In suing for recovery of possession he was 


not seeking to recover possession as against 
the mortgagee since the defendants to this 
suit were in possession of the property 
not by virtue of their mortgage but by 
virtue of their purchase of the property 
at the sale in execution of their decree. 
The decision of this Court which has been 
followed by the lower Courts was in the 
year 1909 and it does not appearto have 
been ever doubted or questioned in any 
subsequent case. We are not prepared to 
dissent from that decision and we cannot 
accept the contention raised on behalf of 
the appellants that this is a proper case 
for making areference to .a Full Bench 
witha view to having that decision over- . 
ruled. ; 

The cross-objection taken on behalf of 
the respondents was not pressed and is. 
dismissed. 

The appeal is dismissed with costs. 

M. B. Appeal dismissed. 

Z. K. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 71 oF 1925. 
March 10, 1925, 

Present :—Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 
BAVA C. VAITHILINGA MUDALIAR— 
Derenpant No, 1—PETITIONER— 


APPELLANT 
. ` versus 
CHIDAMBARAM PILLAI—Puaintire— 
RESPONDENT. 


Execution of decree—Hxecuting Court, whether can 
go behind decree—-Decree directing payment out of.. 
certain fund—Fund, whether can be exempted in exe- 
cution. 

A Court executing a decree must take the decree 
asit stands and has no power to go behind the decree 
or entertain an objection to the legality or correctness 
of the decree. Where a decree directs that the 
decretal amount should be recoverable from a certain 
fund, the Executing Court cannot go behind the 
decree and it is not open to the judgment-debtor -to 
.say that a particular portion of the fund indicated 
in the decree out of which the decretal amount ig 
made recoverable should be excluded from the opera- 
tion of the decree. [p. 721, cols. 1 & 2. 

In a suit against the trustees ofa kattalai called 
ulturai katalai in a temple, the decree provided 
for recovery of the decretal amount from the income 
and assets of the kattalai. In execution of the decree, 
objection. was raised against the attachment of the 
mohini allowance due to the kattalaion the ground 
that it was ear marked for a certain spscific purpose, 
There was no evidence to show that the debt in 
respect of which the decree was passed was not ine 


Pol T. O. 1925] 


curred for a purpose which would be a legitimate 
charge on the mohini allowance : 

Held, that the Executing Court could not go behind 
the decree and it was not open to the trustees to 
contend that any particular item of income or assets 
of the kattalai should be excluded. [p. 721, col. 2.] 

Zemindar of Hitiyapuram v. Chidambaram Chetty, 
58 Ind. Cas. 871; 43 M. 675 at pp. 686, 687, 688; (1920) 
M.W. N. 460; 28 M. L. 1.75; 12 L. W. 217; 39M. L.J. 
203 (F. B.), relied on. 

Appeal against an order of the Court 
of the Subordinate Judge, Tiruvalur, 
in E. A. No. 52 of 1925 in E. P. No. 8 of 
1925, in O. S.No. 21 of 1928. 

Messrs. K. Bhashyam Iyengar and S. Pan- 
chapegesa Sastri, for the Appellant. 

Mr. C. A. Sashagiri Sastry, for the} Re- 
spondent. 

JUDGMENT.—The first defendant- 
appellant objects to execution on two 
grounds, first, that the mohini allowance 
which is sought to be attached is an 
endowment for a special purpose, and, 
therefore, it cannot be made available to 
a creditor who has obtained a decree 
against’ the ultural kattalai in general 
terms, secondly, that the allowance does 
not constitute either the assets or the income 
of the ultural kattalat. í 

The first objection assumes that the 
mohini allowance is a part of the assets 
of the ulturat kattalai; but the argument 
is that the kattalat provides for various 
objects; and that the mohini allowance 
is ear-marked for a certain specific pur- 
pose. Granting but not deciding that 
this is so, it has not been shown that 
the debt in respect of which the decree 


was passed was not incurred for a pur-. 


pose which would be a legitimate charge 
on the mohint allowance. On the other 
hand, from the judgment it would appear 
that the debt was- incurred for carrying 
out the objects of the kattalat and perform- 
ing all kinds of duties in connection 
with them, and there is no trace anywhere 
that the amount borrowed was expended in 
connection with any particular object. Next 
the debt was incurred by the Receiver who 
fully represented the kattalat and the first 
and second defendants being the trustees of 
the kattalai. equally represented it in the 
suit in which the decree in question was 
passed. The decree contained clear words 
that the plaintiff was to recover the amount 
from the income and assets of the ulturai 
kattalat. The Executing Court cannot go 
behind the decree and it will not be open 
.to the defendant to say that a particular 
jtem of income orassets should be excluded, 
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See Zemindar of Ettiyapuram v. Chidam- 
baram Chetty (1) Sir John Wallis who deli- 


vered the judgment ofthe Full Bench 
thus observes :—‘This is the view taken 


‘in Hari Govind yv. Narsingrao (2) and Kali- 


pada Sarkar v. Hari Mohan Dalal (8) is also 
a recent authority for the proposition that 
the Court executing the decree cannot 
go’ behind it.” This was followed in Sami 
Mudaliar v. Muthiah Chetty (4). In Kalipada 
Sarkar-v Hari Mohan Dalal (8) the learned 
Judges said. “It is indisputable that the 
Court executing a decree must take the 
decree as it stands, and has no power to go 
behind the decree or to entertain an objec- 
tion to the legality or correctness of the 
decree.” 

It is noteworthy that no such defence 
was put forward in the suit although a 
similar plea was taken in connection with 
a particular sum which seems to form 
a part of the kattalai. The learned Vakil 
for the appellant tells us that apart 
from the mohini allowance of Rs. 7,200 
per year, there are two other sums which 
‘constitute the endowment Rs. 1,000 the 
sum in respect of which exception was 
taken in the suit itself, and a sum of 
about Rs. 700 which represents the realisa- 
tion from the sale of parsadams, If the 
contention is correct, the only amount that 
is available to the decree-holder is the 


‘latter sum of Rs. 700. 


We shall next deal with the second ob- 
jection. We cannot follow the argument 
that the mohini allowance is neither the 
income nor the assets of the kattalat. 
The very documents on which the appel- 
lant relies show that this contention is 
utterly devoid of force. Exhibit B refers 
to the mohini allowance as cash income. 
Exhibit C includes mohini allowance among 
the items belonging to the kattalat in 
question. Again the case which the learned 
Vakil for the appellant has relied on 
Vythilinga Pandara Sannadhi v. Soma- 
sundaram Mudaliar (5) refers to the mohint 
allowance as constituting the largest por- 
tion of the income of the ulturai kattalar, 


(1) 58 Ind. Oas. 871; 43 M. 675 at pp. 686, 687; 688 
(1920) M. W. N. 460; 28 M. L. T. 75; 12 L. W. 217; 39 
M. L. J. 203 (F. B.). 

(2) 23 Ind. Cas. 123; 38 B. 194; 16 Bom. L. R. 30. 

(3) 35 Ind. Cas. 856; 44 C. 627; 24 U. L, J. 375; 21 C. 
W. N. 1104. 

(4) 69 Ind. Cas. 465; 16 L. W. 314; 43 M. L. J. 293; 
(1922) M. W. N. 597; (1923) A. I. R. (AL) 212, 

(5):17 M, 199; 6 Ind. Dec, (x$. s) 137., 
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ae argument, therefore, cannot be accept- 
ed. 

The appellant lastly contends that we 
should in our descretion restrain the plaint-, 
iff from attaching this. allowance and 
direct him to proceed against the other 
properties of the kattalai. Itis unnecessary 
to decide whether we have this power; 

` granting we have it, no reason has been 
given why we should éxercise it in favour 
of the appellant. The only other items 
available according to him are the two 
paltry sums of Rs. 1,000 and Rs. 700. We 
must also note that this contention was not 
put forward before the lower Court. There 
is no- equity on his side, as the judgment 
which at present we must assume is 
right, makes it clear, that the debt is ‘a 
long standing one; and the plaintiff has 
been kept out of his money for several 
years; on the'other hand, the defendant 
has -not shown that the interests of the 
trust will be advanced by allowing execu- 
tion against the other properties. i 

Finally, the appellant's learned Vakil 
has contended that if the whole mohini 
allowance is attached, the daily puja in the 
temple cannot be performed and may bave 
to be discontinued. Mr. Seshagiri Sastri, 
the learned Vakil for the respondent, with- 


‘out admitting the truth of this statement - 


agrees to leave out Rs. 1,200 and attach 
1 the balance only viz., Rs. 6,000. Any sums 
already drawn by the appellant out of the 


‘mohini allowance must go towards the said , 


sum of Rs. 1,200. : 

The appeal fails and is dismissed with 
costs. : . 
V.N. yY. 


Z. K. Appeal dismissed. 
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CALCUTTA HIGH' COURT. 
APPEALS FROM APPELLATE DecrEns Nos..1072 
AND 1073 or 19285. 
May 27, 1925, 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Duval, 
NAGENDRANATH ADDY AND ANOTHER 
`  —PLAINTIFFs—APPELLANTS 
versus 
Taz COMMISSIONER or Tun 
PRESIDENCY DIVISION AND OTHERS 
— RESPONDENTS. i 
Bengal Municipal Rules of 1896=-Méunicipal elec 


tion—Candidaté, whether can withdraw after coms 
mencement of poll. i 

Under the Bengal Municipal Rules of 1896 a candi- 
date ata Municipal election is entitled to withdraw 
from the election at any time before the closing of the 
poll. [p. 723, col. 2.] ig 

Appeals against the decrees of the Offici- 
ating District Judge, Murshidabad, dated 
the 14th April 1925, confirming that of 
the Munsif, First Court, Berhampore, dated 
the 9th February 1925. i 


Messrs. N. Sarcar, S. C. Roy and Babu . 
Amulya Chandra Sen, for the Appellants. 

Babu Surendranath Guha, for the Re- 
spondents, : 


' JUDGMENT.—These two appeals . 
arise out of two suits bronght by certain 
persons who claim that they are the duly 
elected Municipal Commissioners for the 
Berhampore and Khagra Wards of the 
Berhampore Municipality. In one suit the 
plaintifis claim to have been legally elected 
to represent the Berhampore Ward and 
in the other suit the plaintifs made a- 
similar claim in respect of the Khagra 
Ward. It appears that the elections took 
place on the 8rd September 1924. There 
were 11 candidates standing for the 5 
vacancies in the Berhampore Ward and 14 
candidates for the 4vacancies in the Khagra 
Ward. After the polling commenced, 4 
candidates from the Khagra Ward with- 
drew during the hours within which 


` yoters were admitted into the polling 


station. The time at which the doors were 
closed against every voter entering into the 


. place for voting was 6 o'clock; and under 


rule 17-A the polling had to goon until all 
the voters in the polling station had 
recorded their votes. Shortly after 6 
o'clock, apparently by some arrangement 
amongst the candidates, 6 out’ of the 11 
candidates of the Berhampore Ward with- 
drew their candidature leaving 5 only, 
whom the polling officer then declared to 
beduly elected. Similarly in the Khagra 
election 6 candidates withdrew after 6. 
o'clock and this left, as 4 had withdrawn 
previously, only 4 candidates who were 
also declared to be duly elected. Certain 
rate-payers approached the District Magis- 
trate on the ground that these. withdrawals 
were illegal. The District Magistrate held 
that they were illegal and in consequence 
the Commissioner of the Division has order- 
eda fresh election in respect of the two 
Wards. The ‘present suits were then 
brought against the Magistrate and Com! 


t 


- are silent on this point, 


\ 
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missioner and the petitioners before the 
Magistrate and have been decided against 
the plaintiffs in both the lower Courts. 

In the appeal’ before us there is no dis- 


pute with regard to the facts and it is now, 


clear that all the withdrawals took place 
before the poll was finally closed, though 
the majority of the withdrawals was made 
after the doors ofthe polling stations were 
clesed against new voters coming in. The 
only question, therefore, before us is whether 
there is anything inthe rules to preventa 
candidate. withdrawing after the voting has 
commenced and before it is concluded. 
Now it had to be admitted that the rules 
The rules framed 
by the Local Government under the Bengal 
Municipal Act (as amended up to date for 


this Municipality) provide that if the num- ' 


ber of candidates is not greater than the 
number of vacancies all the candidates 


` shall-be deemed to be.elected. - Rule 21 (2) 


lays down generally that the name of any 
candidate who may have withdrawn his 
candidature shall be removed by the polling 


-officer on receipt of information of with- 


drawl in writing. We understand these 
candidates all withdrew in writing. Thus 
there is nothing in these rules which at all 
fixes the time within which withdrawal be- 


fore the closing of the polls will be allowed 


and after which it will be forbidden. The 
District Judge’s point appears to have been 
that in the rules which the Government 
has recently made for elections for the 
Howrah Municipality under this Act, 
provision is made permitting withdrawal 
only up to a certain time and reading these 
new rules with other election rules he 


‘thinks thatthe Howrah rule must be of 


` ‘universal application among the Munici- 


palities of Bengal. His argument appears 
‘to be that as in the rules ralating to Howrah 
there is such an arrangement and as in the 
rules for election to the Imperial Legisla- 


‘tive Assembly and Provincial Legislative 


Councils (both sets of rules being of very 
recent date) there ‘are similar restrictions 
on withdrawal, a general principle forbid- 
ding any one to withdraw after the polling 
has commenced should be implied in these 
old local Municipal Election Rules (made in 
1896) also. This argument appears to us td 
be fallacious, The fact that in recent 
years the Howrah Municipality has found 
it necessary to have its rules amended to 
prevent withdrawals after a certain* time 
but that the ordinary rules which apply to 


the time of the closing of the poll. 


the Berhampore Municipality continuo as 
before seems to us tobe an equally good 
argument that the framers of the Howrah 
amendments thought the time for with- 
drawal under the old rules lasted right up to 
We are 
not, however, concerned with what modern 
draftsmen have thought about the old rules, 
It is our duty to interpret the existing rule 
as it applies to this‘'and other mofussil 
Municipality in Bengal (excluding Howrah) 
and the fact that recent drafting has limit- 
ed the right to withdraw isno argument, 
one way or another, as to the interpretation 
of the Rules of 1896. We must, therefore, 
decide the case on the Rules of 1896 and 
no other. In this connexion we are fortified 
in the order which we consider is the only: 
possible one by the decision of the Chief 
Justice Allahabad High Court in the case of 
Sultan Baksh v. Abdul Hamid (1) where 
exactly ‘the same state of affairs arose. 
(The suggestion of the learned Government 
Pleader thata dispute between two persons 


- for election is not the same as one wheres 


several, dispute does not appeal to us). 
There were two candidates for two vacancies 


and during the course of the day one 


candidate withdrew. The High Court held 
interpreting the rules under which Munici- 
pal elections in that Province are held that 
a candidate for election could withdraw 
his candidature at any time before the’ 
election was concluded. . The rules in 
force in the Province of Agra are not word 
for word the same as the rules obtainting 
in Bengal but their purport is the same 
andin both there is no provision dealing 
with the time up to which withdrawals are 
valid. We must hold in the absence of 
any restriction in the Bengal Rules as to 
the time of withdrawal that candidates are, 
under the existing rules, entitled to with- 
draw at any time before the closing of the 
poll andas it is admitted that the polling 
had not closed when these candidates with- 
drew, their withdrawal was lawful and the 
remaining candidates thereby were in 
consequence duly elected, 

The appeals must, therefore, be allowed, 
but inthe circumstances of the cases and 
as the appellants do not press for them, 
we make no order as to costs. ` 

.M. B. . 

Z. K. Appeals allowed. 

(1) 74 Ind. Cas. 24; 45 A. 685; 21 A, L. J, 639; (1924) 
A.L R. (A) 134. ut Ls 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 1595 or 1922. 
April 21, 1925. 

Present:—Mr, Justice Devadoss. 
MUNUSWAMY NAYAKAR— 
DEFENDANT No. 1—APPELLANT 

VETSUS 
ABUL AZEEZ SAHIB AND OTHERS— 
PuaintirFs Nos. 1, 2, 7 AND 8-— 
Derenpants Nos. 3 To 5 AND PLAINTIFFS 
Nos. 3 to 6 AND 9— RESPONDENTS. 
Trust—Trust property, alienation of—-Alienation 
set aside—Alienee, whether entitled to recovery of 


benefit derived by trust from alienation—Costs— 
Interest. 


Where a sale of trust property is set aside and it is 
quite clear that the trust has had the benefit of the 
consideration for the sale which is set aside, the 
Court should make the trust pay back what it has 
gained by the sale whichis held not to be binding 
‘on the trust. Where in such a case it is found that 
the.transaction so far as the alienee of the trust 
property is concerned was afair and bona fide one, 
the alienee is entitled to his costs and also to 
interest on the amount of the consideration which the 
‘Court directs should be paid back to him. [p. 724, col. 
2; p. 725, col. 1.) 

Second appeal against a decree of the 
Court of the Subordinate Judge, Chingle- 
put, in A. 5. No, 113 of 1921, (A. 5. No. 285 
of 1921 on the file of the District, Court, 
‘Ohingleput), preferred against that of 
the Court of the Additional Munsif, 
Chingleput, in O. S. No. 152 of 1918, (O. 
8. No. 108 of 1918, on the file of the Court of 
the District Munsif, Poonamallee, remand- 
ed by the District Court, Chingleput, in 
A. S. No, 475 of 1919). © 
. Mr. E. V. Ananiakrishna Iyer, for the 
Appellant. _ 

. Mr. V. Viswanatha Sastry, for the Re- 
spondents. 


JUDGMENT.—This appeal is by the 
1st defendant. He purchased certain proper- 
ty belonging toa mosque in St. Thomas 
Mount from the muttwalli, the 3rd defend- 
ent in the suit for Rs. 1,000. After the 
purchase some persons interested in the 
mosque brought the present suit for setting 
aside the sale on the ground that the sale 
was not binding onthe trust. The District 
Munsif dismissed the suit but on appeal 
the Subordinate Judge of Chingleput 
decreed the suit in plaintiff's favour. Mr. 
Anantakrishna Iyer, who appears for the 
Ist defendant does not object ta the judg- 
ment of the Appellate Court so far as it 
sets aside the sale in favour of the plaint- 
iffs. But bis contention is that inasmuch 
as the trust was benefited by the gale to 
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him, the trust is bound to pay back to him 
the amount which it received from him 
by sale of the property. The property was 


` sold to the Ist defendant, and out of the 
‘sale-proceeds another property was purchas- 


edin St. Thomas Mount. The mutwalli 
and the persons who attended the meeting 
of the committee which advised him to 
sell the property evidently thought that 
the property was not yielding any appreci- 
able income whereas a shop in St. Thomas 
Mount would be yielding a very fair in- 
come. The sale was on 5th October 1917 
under Ex. V and the purchase of the 
shop in St. Thomas Mount was under 
Ex. I on 12th February 1918. From both 
the documents it is quite clear that the 
sale to the lst defendant was for the purpose 
of buying property in St. Thomas Mount . 
and the whole of the consideration for the 
sale to the Ist defendant was utilised for 
the purpose of buying the shop. ‘That 
being so, the question is whether the trust, 
that is, the mosque should be allowed to 
get back the property on the ground that 
the sale did not bind the trust and should 
also keep the property which it purchased 
by utilising the sale proceeds obtained frum 
the defendant. Ithink in a case like this 
where it is quite clear that the trust has 
had the benefit of the sale which is set 
aside, the Court should make the trust pay 
back what is gained by the sale whichis after- 
wards held not to he binding on the trust. 
In the case ofminors it was held that if 
the guardian sells: property belonging to . 
the minor or borrows’ money for the purpose 
of buying property and if afterwards the 
minor seeks to set aside the transaction, the 
Court would be justified in making the 
minor pay back what was got by the sale 
or by borrowing on his account. Vide 
Jeladi Burrayya v. Ponduri Ramayya (1); 
Rabia Biv. Angappan (2) and Dewijendra 
Mohan Sarma v. Monarama Dasi (3). I 
think the same principle should be made 
applicable to a trust. It is a well-known - 
principle of equity that ifa person seeks 
equity he ought to do equity. The sale 
is set aside merely on the ground that the 
vendor who acted on behalf of the. trust 
could not bind the trust by his act, but 
where with the proceeds of the sale some 


(1) 78 Ind. Cas. 90; 47 M. 449; 19 L. W. 67; 46 M. L. 
J. 49; (1924) M. W. N. 42; (1924) A. I. R. (M1) 472. 

(2) 28 Ind, Cas, 714; 2 L. W. 369, 

(3) 70 Ind. Gas, 990; 36 ©. I. J. 326; (1922) A. L R 
(Q) 150; 49 ©. 911; 28°C, WNS 
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` other property is purchased it is butproper 
that when the sale is set aside the vendee 
should’ be allowed to proceed for’ the 
money paid by him to the trust against the 
property which was purchased with the 
consideration given by him for the sale in 
his favour. This principle was applied by 
the Calcutta High Court in a case reported 
as Badal Mirza v. Tinkori Koley (4). In 
that case-a mutwalli granted a lease and 


received Rs. 400 by way of selami. His 
successor sued to set aside the lease. The 


Court held that he could do so on his pay- 
ing back Rs. 400 which was received as 
selami for the lease. In this case the sale 
was for a definite purpose, namely, for the 
purchase of a shop and the proceeds were 


utilised in purchasing the shop. It is but 


proper that when the sale to the Ist de- 
fendant is set aside he should be allowed 


to proceed not against the general -assets ` 


of the trust but against the shop which 
was purchased with the sale-proceeds. I, 
therefore, modify the decree of the lower 
Appellate. Court by directing the mut- 


walli of the mosque to pay to the 1st defend-- 


ant Rs. 1,000 before he recovers’ possession 
‘of the property sold to the lst defendant, 


and this amount will be a charge on the. 


shop’ which was purchased in St. Thomas 
Mount. Ifthe mutwalli does not pay the 
amount the Ist defendant will be entitled 
to proceéd in execution of the decree 
against the shop purchased under Ex. I in 
St. .Thomas Mount. 


and bona fide one. I think in the circums- 
tances the lst defendant is entitled to his 
costs incurred in the three Courts. The 
direction as regards mesne profits will 
stand. But the Ist defendant is entitled’ to 
get interest at 6 per cent, on the amount 
from the date of. Ex. I to the day on which 
the money is paid to him. The Ist defend- 
ant will have a charge for the total amount 
of Rs. 1,000 interest and costs in the shop 
in St.Thomas Mount. The decree of the 
lower Appellate Court will be further 
varied. by directing possession to be given 
not to the Ist plaintiff in the suit but-to 
the 38rd, defendant the mutwallt of the 
mosque. The ‘plaintiff's costs . in:the three 
Courts will come out: of the trust funds 
belonging to the mosque. 

VN Vv e - ; 

Z. K.’ Decree varied. 


= {4) 41 Ind. Cas. 736; 26 O. L, J. 263, 
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The transaction so far 
as the defendant is concerned was a fair 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE DRORER No. 970 
oF 1923. 

. May 29, 1925. 

Present; —Justice Sir Ewart Greaves, KT., 
and Mr. Justice Makerji. 
SOURAB BIBI AND OTHERS —PLAIN PIFFS 

—APPELLANTS > oou, 


versus yee et 
ABBAS ALI BISWAS. AND 0THERS— 
DEFENDANTS —RESPONDENTS. . 

Limitation Act (IX of 1908), Sch. I, Art. 123, appli- 
cability of—Muhammadan Law—Suit by co-heir to re- 
cover possession , of his share—Possession, of co-heirs, 

whether adverse—Ouster, proof of. ty aes 
Article 123 of Sch. I to the Limitation Ast. applies 
only to cases in which the property sought. to be re- 
covered is not only a legacy but is also sought fo be 
recovered as such from a person who is ‘bound by law 
to pay such legacy, either because he is the executor 


` of the Will or otherwise represents the’ estate ‘of: the 
" testator. > 


[p. 726, col. 1.) eve ¢ 
Although the doctrine of joint family does not apply 
to a Muhammadan family, there is nothing to prevent 
the ordinary law of occupation applying’ so such a 
family.. Where, therefore, itis found’ that certain 
Muhammadan co-heirs have been in possession of .the 


~ property ofa deceased person, the possession of the 


co-heirs must enure for the benefit of the other: co- 
heirs unless it can be shown that there has been an 
ouster of the latter by the co-heirs in possession. [ibid.] 


Appeal against a decree of the Subordi- 
nate Judge, Nadia, dated the 5th of Decem- 
ber 1922, reversing that of the Munsil, 
Second Court at Krishangar, dated the 7th 
of March 1922, | 


i Dr. Bijan Kumar Mukerjee, for the Appel- 
ants. 

Babus Shib Chandra Palit and Surendra 
Nath Bose, (Sr)., for the Respondents. 


JUDGMENT. 

Greaves, J.—It is necessary first of 
all to state the facts which arise in this 
appeal. There was a raiyati holding which 
was the property of two brothers Molam 
and Madhab. Molam died ‘without leaving 
any issue and the whole 16 annas. there- 
upon passed to Madhab who died in the 
year 1904 or1905 leaving him surviving three 
sons and two daughters one of whom is 
the plaintiff No. 1 in the suit, the plaintiffs 
Nos. 2 to 4 being the heirs of the 2nd daugh- 
ter. In 1914 the holding was attached at 
the instance of one Ijjatulla, As the result 
of a compromise Ijjatulla got 64 annas and 
the heirs of Madhab the remaining 91 
annas. Madhab's three sons in the year 1919 
transferred their interest in the property 
to defendant,No. lin the suit. Up to that 
time the heirs of Madhab, that is to say, his 
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three sons had been in possession of the 
property. 

The First Court decreed the plaintiffs’ 
suit which was to establish their title to 4 
annas of the’ property and for joint pos- 
session thereto. The lower Appellate Court 
has reversed the decision of the First Court. 

It seems to us that the judgment of the 
learned Subordinate Judge is founded upon 
a misapprehension of the law. He says 
that the suit is barred by the provisions 
of Art. 123 of the Limitation Act it having 
been. brought more than 12 years after 
‘Madhab’s death. Clearly on the facts 
which I have stated Art. 123 has no appli- 
cation whatsoever. The suit was brought 
against defendant No. 1 who did not in 
any way represent Madhab’s estate. In these 
circumstances itis impossible to contend 
that the provisions of Art. 123 have any 
application whatsoever. The limited appli- 
cation of that Article has been pointed out 
in the case of Issur Chunder Doss v, Juggut 
Chunder Shaha (1). It is there pointed out 
that this Article only applies to cases in 
which the property sought to be recovered 
is not only a legacy butis also sought to 
be recovered as such from a person who 
is bound by law to pay such legacy, either 
because he is executor of the Will or other- 
wise represents the estate of the testator. 
So much then for the first ground upon 
which the learned Subordinate Judge decid- 
~ ed the appeal before him. 

He is equally wrong in law with regard 
to the second ground. He says that the 
doctrine of joint family does not apply to 
a Muhammadan family, But that does not 
prevent the ordinary law of occupation, 
‘applied to a Muhammadan family. Here 
there is no evidence and no finding with, 
regard to the ouster of plaintiff No. 1 by 
her brothers. They have been in posses- 
sion all along down to the year 1919 and 
possession of these co-owners enured for 
the benefit of the plaintiffs, if, as was the 
case here, there was no ouster. 


. Inthe result, therefore, the appeal suc- 
éeeds for the learned Subordinate Judge 
has found that there is no doubt that the 
plaintiffs have shown that they are the heirs 
of Madhab. 

The appeal is accordingly allowed. The 
decree of the lower Appellate Court is 
set aside and that of the Court of first 


“IG. 79 at p. 81; 4 Ind. Dec, (N, s.) 705. 
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instance restored, with costs of this Oourt 

and of the lower Appellate Court. 
Mukerji, J.—I agree. 
Z. K. Appeal allowed. 


—_—— 


CALCUTTA HIGH COURT. 

APPNAL FROM APPELLATE Decans No, 2634 

oF 1922, 

June 11, 1925. 
Present:—Justice Sir Babington 
Newbould, Kr., and Mr. Justice Graham. 
BROJO DHABAL AND oTHERS— 
DerENDANTS—A PPELLANTS 

versus ` 
PREM CHAND KUNDU—P ainrirr— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s, 72—Land- 
lord and tenant—Transfer of landlord's interest -~ 
Liability of tenant to pay rent to transferee—Pay- 
ment to landlord, effect of. 

Before the tenant can be excused from payment of 
rent to the transferee of the landlord under s. 72 of 
the Bengal Tenancy Act, two conditions must be 
fulfilled, first, he must have paid rent to the landlord 
whose interest has been transferred and, secondly, he 
must have done so without notice of the transfer. [p. 


- 727, cols. 1 & 2.] 


Appeal against a decree of the Subordi- 
nate Judge, Bankura, dated the 31st of July 
1922, reversing that of the Munsif, First 


_ Court, Bankura, dated the 20th of March 


1922, 


Dr. D. N. Mitra and Babu Phanindra 
Nath Das, for the Appellants. 
Mr. Ram Chandra Mazumdar and Babus 


- Panchanan Ghose and Jyotish Chandra 


Guha, for the Respondents. í 

JUDGMENT.—This isan appeal by 
the defendants against a decree of the Sub- 
ordinate Judge of Bankura by which they 
were held liable to pay rent for the Bengali 
year 1327 to the plaintiff. 

The main contest between the parties 
was as to the plaintiff's title. Somewhat 


‘complicated evidence’ bearing on.this dis- 


pute has been discussed in the judgment 
of the lower Appellate Court. Butsitting 
in second appeal we must accept the find 


_ing of facts and need only state the more 


important points. The plaintiff claimed as 
a transferee from one Ram Kamal. The 
defendants’ main allegation on the question 
of title was that Ram Kamal was a benam-: 
dar for his three brothers Brojo, Surendra 
and Jugol. Brojo is now dead and his 
interest is now represented by his daughter 
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Kishori who is wife of Ram Kamal. On 
the question of title the lower Appellate 
Court held that Ram Kamal was not a 
benamdar for Brojo, Surendra and Jugol. 
It further found that as the defendants 
. had executed a kabuliyat in favour of Ram 
Kamal they were estopped from denying 
Ram Kamal's right in the land. In .our 
Opinion, the finding of fact is conclusive 
on the plaintiff's title. It is argued that 
there was an error in law in the decision 
of the question of, estoppel since there was 
evidence that one of the defendants was 
in possession of the land before the execu- 
tion of the kabuliyat. The most that could 
be said was that defendant No. 3 Mahindi 
Majhi was admittedly in wrongful pas- 
session of some land but it is held by the 
Final Court of fact that there were no ma! 
terials for finding that Mahindi was holding 
this particular land at that time. Further, 
even if he was in possession of the land 
of this tenancy as a trespasser he would 
still be stopped from denying the plaintiff's 
title on the finding that the holding was 
created by the kabuliyat. The leading 
case on estoppel ofa tenant which was 
cited in support of this contention is Lal 
Mohamed v. Kullanus (|), In that case the 
ryot was in possession of the holding before 
he executed the kabuliyat regarding his 
holding and he was not a trespasser on the 
land of the holding That ruling decides 
that the words “at the beginning of the 
t2anancy” in s. 116 of the Evidence Act only 
` apply to cases in which tenants are put 
into possession of the tenancy .by the per- 
son to whom they have attorned, and not 
to cases in which the tenants have previ- 
ously been in possession. Here there was 
no tenancy before the execution of the 
kabuliyat and the tenants were put into 
possession of that tenancy by Ram Kamal, 
The main contention urged in this ap- 
peal was thats. 72 of the Bengal Tenancy 
Act is a bar to the plaintiff recovering rent 
from the defendants. That section runs 
thus. “A tenant shall not, when his land- 
lord's interest is transferred, be liable to 
the transferee for rent which became due 
after the transfer and was paid to the 
- landlord whose interest was so transferred, 
unless the transferee has before the 
payment given notice of the transfer to the 
tenant’. Before the tenant can be excused 
from payment tothe transferee under this 
section two conditions are necessary. The 
(9) 11 Q. 519; 5 Ind. Dec. (N. s.) 1104, 
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first is that he must pay rent to the landlord 
whose interest has been transferred and 
secondly, he must have done so without 
notice of the transfer. The lower Appel- 
late Court held that this section was 
inapplicable because one of the three defend- 
ants had knowledge of the transfer and 
his knowledge must the taken as the 
knowledge of all the joint tenants. In 
our Opinion, it isnot necessary to decide 
whether the knowledge of onejoint tenant 
can boimputed to his co-tenantssince the 
other condition of s. 72 has not been fulfil- 
led. It is not the defendants’ case that 
they had paid rent to Ram Kamal who 
was their landlord and whose interest had 
been transferred to the plaintiff. It is 
contended that the payment to Jugol, 
Surendra and Brojo's daughter is equiva- 
lent to payment to Ram Kamal since Ram 
Kamal had executed a deed of release in 
favour of Brojo. But on the finding that 
Ram Kamal was a purchaser of the property 
and was nota benamdar for these persons 
the execution of a mere deed of release 
would not transfer his interest to Jugol, 
Surendra and Brojo. There having been 
no payment of rent to the landlord whose 
interest was transferred to the plaintiff 
s.72 isof no benefit to the appellants. 

We accordingly dismiss this appeal with 
costs. 

M B, 

Z. K, 


Appeal dismissed. 


MADRAS HIGH COURT. 


Crvis Revision Petirion No. 692 or 1923. 


July 17, 1925. 
Present:—Mr. Justice Jackson. 
KANAPARTHI SRINIVASA RAO AND 
OTHERS—PLAINTIFFS—PE£TITIONERS 
Nos. 1 ro 4 anD 6 To 9 


E VETSUS 
KANAPARTHI VENKATANARASAMMA 
—CovunTER-PETITIONER—DEFENDANT No. 1 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 151, 
0. XXXII, r. 7, O. XLVII, r. I —Minor plaintiff— 
Next friend exonerating defendant--Sanction of Court, 
absence of —Inherent power of Court to safeguard 
interests of minor. 

A Court basa special responsibility to safeguard the 
interests of a minor party and where those interests 
have been overlooked it ought, if possible, to remedy 
the defect. 

Once a Court is asked to go back on its own pro- 
cedure it is not a question whether there is any section 
in the Q. P. O, to warrant the action of the Court in 
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nmending its proceedings. Itis an inherent power of 
every Court to, correct its own proceedings where it 
has been misled. 

A minor cannot be expected to exercise due dili- 
gence andas soon as he discovers that the Court has 
failed in its duty in safeguarding his interests he is 
entitled to move the Court to remedy the defect under 
s. lol of the C. P. C. 

Where the next friend of a minor plaintiff exoner- 
ates a defendant from liability without obtaining the 
leave of the Court under r. 7 of O. XXXII of the O. P. 
O., the Court has inherent power to re-open the matter 
on the application of the minor plaintiff. 


Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Masulipatam, dated the 29th of January 
-1923, in C. M. P. No. 1249 of 1922, in O. S. 
No. 45 of 1920. 

Mr. R. - Ramadoss, for the Petitioners, 
` Mr. K. Venkatanarasamma, for the Re- 
spondent. | . 


JUDGMENT.—This is an appeal 
against the order of the Subordinate Judge 
acai ea on C. M. P; No. 1249 of 
1922, 

' In 0. S. No. 45 of 1920, the plaintiffs- 
minors appeared by their next friend and 
he exonerated the first defendant. The 
minors now apply to have the matter re- 
opened. No one appears for first defendant. 

The point for determination is whe- 
ther the learned Judges’ concluding remark 
is justified, “even if it. be held that my 
predecessor ought to have made some in- 
quiry before allowing the next friend to 


give up first defendant, I think as a succes- - 


sor I cannot re-open the suit.” It must be 
held that his predecessor should have acted 
under O. XXXII, r.7 of the ©. P. C. and 
should have recorded the leave of the 
Court: Then can the present Judge re- 
open the suit whichis thus found to have 
been improperly decided? 

The Court has a special respensibi- 
lity to'safeguard the interests of the minor 
plaintiffs [see Doraswami Pillai v. Phunga- 
sami Pillai (1) and the case quoted therein 
Karmali Rahimbhoy v. Rahimbhoy Habib- 
bhoy (2)| and where those interests have 
been overlooked it ought, if possible, to 
remedy the defect. The question then is 
reduced to one of procedure, whether the 
Court has the power to review the proceed- 
ings. In Peary Choudhury v. Sonoory Das 


(3) it is observed, quoting Eosangouda 
(1) 27 M. 377. 
(2) 13 B. 137; 7 Ind Dec, (x. s.) 92, 
(8) 27 Ind. Cas. 628 at p. 629, . 


RAJ OHANDRA HALDAR-U. MAHIM CHANDRA MALLIOR, 


amount to an allegation of special damage. 


[91 L O. 1925] 


Hanmantgouda v. Churchigirigouda Yogan- 
gouda (4) that once the Court is asked to 
go back upon its own procedure it is not 
a question whether there is any section in 
C. P.O. to warrant the action of the Court 
amending its proceedings, It is an inherent 
power of every Court to correct its own’ 
proceedings, where it has been misled. 
One should be careful not to read too broad 
a sense into the dictum but I think it 13 
applicable to the peculiar circumstances of 
the present case. 

Nothing seems to turn on the fact that 
the personnel of the Court has changed. A 
minor cannot be expected to exercise due | 
diligence and as soon as he discovers the 
important matter that the Court failed in- 
its duty in safe guarding his interests, he 
is entitled to move for a review. If he 
were moving under O. XLVI, the rule 
applicable would be r. land not r. 2, but 
it is laid down in the case cited above 
Peary Choudhury vw. Sonoory Das (3) that 
s. 151 is more appropriate. ast 

The petition is allowed and the suit 
should be re-opened and heard so far as it 
relates to first defendant. 

V.N.V. : 

Z. E. Petition allowed. 

(4). 5 Ind. Oas. 968; 34 B. 408; 12 Bom. L. R, 223. 


oe 


+ 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 1918 
oF 1923. 

August 4, 1925, 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Cuming: 

RAJ CHANDRA HALDAR—PtaintirY 
. APPELLANT 

versus 


MAHIM CHANDRA MALLICK Anp 


OTHERS— PLAINTIFFS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 91—Public 
right, obstruction to, suit relating to, by private in- 
dividual—-Special damage, allegation of—Pleadings. 

Where ina suit relating to the obstruction ofa 
public right the plaintiff relies upon special damage, 
he must allege special damage in the plaint giving 
particulars and details of the special damage which 
has accrued to him, A mere general allegation in 
the plaint that the plaintiff has suffered inconvenience . 
owing tothe obstruction complained of does not 
Where in 
such a suit special damage is not alleged in the plaint 
jt is not open to the plaintiff subsequently to say 
that the other side could have got the necessary in~ 
formation if they had chosen to ask for the particulars 
of the special damage alleged to have accrued to the 
plaintiff by reason of the obstruction,’ [p. 729, col, 2.] 


[911. ©, 1925] 
_ Appeal against a decree of the Officiat- 
ing Subordinate Judge, First Court, 
Faridpur, dated the 15th of February 1923, 
. reversing that of the Munsif, First Court 
at Bhanga, dated the Ist of- December 1921. 
i Babu Surja Kumar Guha, for ` the Appel- 
ant.’ 

Babu Bhagirath Chandra Das, for the 

Respondents. 
JUDGMENT. 

Greaves, J.—This is an appeal by 
plaintiff No. 1 against a decision of the 
Subordinate Judge of Faridpur reversing 
a decision of the Munsif, First Court at 
Bhanga. The plaintiff ‘and two other 
persons’ sued together for a declaration of 
the existence ofa public right of passage 
for boats in the rainy season over a certain 
channel and they also claimed that there 
was aright in the villagers of certain vill- 
ages to pass this channel. In addition the 
plaintiff claimed an easement over the 
channel in question, The suit was not 
appropriately constituted for the declara- 
tion of the public right of way for such a 
puit it would be necessary to frame the pro- 
ceedings under the provisions ofs. 91 of 
the O, P. C. Accordingly, itwas necessary 

- for the plaintiff’ if he desired to succeed 
under this head to allege and prove that 
he had suffered’ spécial damage as a mem- 
‘ber of the public by reason of the obstruc- 
tion caused by the defendantsin the right 
of passage for boats alleged in the plaint. 
The First Court held that there was.a 
public right of passage during the rainy 
season over the way in question and that 
it was only plaintiff No. 1 who established 
special damage and that he was the only 
person who was entitled to a decree. 
Accordingly, thé First Court passed a decree 
on this ground against defendants Nos. 1 
to 8 and no relief was given to the other 
plaintiffs in the suit. 
to the lower Appellate Court, the defend- 
ants on the ground that there was no 
averment inthe plaint of special damage 
having accrued. to plaintiff No. 1 whereas 
the plaintiff in his cross-appeal contended, 
that there should have been a decree on 

_ the facts in favour not only of himself but 
also of his co-plaintiffs, plaintiffs Nos. 2 and 
3. Before this Court the orly question that 

has been raised .by the appellant is that 
there was a sufficient allegation in the 
plaint of special damage which had accru- 
ed toplaintiff No, 1. So far as the question 
of the right ofthe villagers is concerned 
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and of the claim for easement this was 
not pressed before us having regard to the 
fact that one of the defendants had died 
pending the appeal and no substitution had‘ 
been effected in his place. In para. 6 of 
the plaint it is alleged that there is no 
other passage for going out:towards tha 
east and west from thé plaintiffs’ houses 
except the one marked “A”. We are tcld 


‘that there was some evidence given on 


behalf of the plaintiffs that they had to 
pass by a more circuitous road for the 
purpose of harvesting their crops and that 
they also had incurred additional expense 
from being compelled to go by this cir- 
cuitous way. But what we have got to 
decide is whether the lower Appellate Court 
was wrong in saying that the allegation 
in the plaint to which we have referred, 
was not sufficient. In my opinion, the 
lower Appellate Court was right. We 
think, if as here, the plaintiff relies on ` 
special damage he must. allege special 
damage in the plaint giving particulars 
and details of special damage which has 
accrued to him. The mere general allega- 
tion such as is ‘contained in para. (b) of 
the plaint is, in my opinion, not sufficient 
and the plaintiff i in a case of this nature 
is not entitled to say, asthe learned Vakil 
urged before us, that the other side could 
have got the necessary information if thev 
had chosen to ask for particulars of the 
special damage said to have accrued to 
the plaintiff by reason of the obstruction. 

In this view of the case we think the 
decision of the lower Appellate Court is 
right and this appeal. fails and is disaneren 
with costs. 

Cuming, J.—I agree. 

M. B. Appeal dismissed, 

Z K. i 


MADRAS HIGH COURT. 
Sramp REGISTER No. 12829 or 1924. 
April 29, 1925. 

Present :—Mr. Justice Devadoss and 

Mr. Justice Wallace. | 
` In re LAKSHMI AMMAL—Ptarntive 
APPELLANT, 

Court Fees Act (VII of 1870), as amended by Madras 
Act (V of 1922), ss. 2 (iv) (A), 12—Plaint accepted by 
Trial Court—Deficiency in Court-fees—Appeal— 
Appellate Court, power of, to demand deficit Court-fees 
on plaint—Suit for cancellation of sale-deed— Court 
fee payable, 
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A Court of Appeal, when admitting an appeal is 
entitled to demand under the provisions of cl. (2) of 
s. 12 of the Court Fees/Act, proper Court-fees payable 
in the Appellate Court as well as in the Trial Court. 
[p. 732, ca 

Wheres according to the practice prevailing in a 
Court, the Chief Ministerial Officer of the Court, 
whose duty it is to see that proper Court-fee is 
paid on plaints, receives and filesa plaint and the 
Oourt acts on thé footing that the praper Court-fee has 
been paid, the act of the Ministerial Officer amounts 
to a decision of the Court within the meaning of 
cl. (1) of s. 12 of the Court Fees Act that the Court-fee 
paid is proper. [ibi d] 

Plaintiff purchased some property for Rs. 2,300 
under a sale-deed executed by the defendant and 
paid him Rs. 1,000 in cash and executed in his favour 
a mortgage-deed for the balance of the consideration 
for the sale. Plaintiff subsequently brought a suit 
against the defendant alleging that the defendant had 
practised frand upon the plaintiff by suppressing 
important facts in connection with the sale and 
praying for a declaration and for a return of the 
sum of Rs. 1,000 paid to the defendant and for 
damages: . 

Held, (1) that, inasmuch as the plaintiff could not 
demand the return of the cash consideration for the 

. sale paid to the defendant. without getting the sale 
cancelled, the suit must be treated as one sub- 
stantially for the cancellation of the sale; |p. 732, col 2; 
p. 733, col. 1.) 

(2) that, therefore, the suit fell within the purview 
ofs. 7 iv (A) of the Court Fees Act as amended by 
Madras Act V of 1922 and that Court-fees must be 
paid onthe amount of Rs. 2,300 which was the value 
of ee property conveyed by the sale-deed, [p. 733 
col. L] 

Appeal sought to be preferred against a 
decree of the City Civil Court, Madras, in 

. O. 8, No. 512 of 1922. 

Mr. Rangasami TIyenger, for the Appel- 

lant. 

Mr. C. V. Ananta Krishna Iyer (Govern- 


ment Pleader), for the Crown. 


ORDER. 

nevadasd: J.—The appellant pur- 
chased some property for Rs. 2,300 under a 
sale-deed executed by the defendant and 
paid him Rs. 1,000 in cash and executed in 
favour of the defendant and his minor sons 
a mortgage-deed for the balance of con- 
sideration forthe sale. She brought a suit 
in the City Civil Court against the defend- 
dant alleging that the defendant had played 
afraud on her by suppressing important 
facts and praying for a declaration that the 
sale-deed and the mortgage-deed were in- 
valid and for the return of the Rs. 1,000 
paid by her and for Rs. 300 as damages. 
The City Civil Judge dismissed the plaint- 
iff’s suit and the plaintiff has preferred this 
appeal to the High Court. She paid Court- 
feeon Rs. 1,800 being the amount claimed by 
her from the defendant. The Taxing Officer 
of this Court held that the Court-fee paid was 
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insufficient and that the Court fee on Rs.2,300 

should be paid on the ground that the sub-- 
stantial relief asked for by the plaintiff was 

the cancellation of the sale deed. The 

appellant paid the additional Court fee. ` 
The Taxing Officer further demanded the 

difference between the Court fee paid by 

her in the City Civil Court and the Court 

fee payable by her according to his view. _ 
The appellant's Vakil objected to paying 

this difference and hence the reference to 

this Court. 

This heing a matter of considerable im- 
portance, we gave notice to the Government 
Pleader to appear, on behalf of the Gov-_ 
ernment. The Ist contention raised by 
Mr. Rangaswami Iyengar, the appellant's 
Vakil, is that there was no decision. by the 
City Civil Judge under s. 12 of the Court- 
Fees Act as to the proper Court-fee payable 
on the plaint and that only in cases where 
there is a decision by the lower Court, the 
Appellate Court has power under s. 12, el. 2, 
to require a party to pay the additional 
Court fee which the Appellate Court may 
consider to be the proper fee payable on the 
plaint. The contention amounts to this; 
that when a plaint is received and filed by’ 
the Court without the Presiding Officer of 
the Court giving his decision as to the 
amount of the proper. Court-fee payable, 
there is no decision of the Court under s. 12, 
In order to be certain as to the practice pre- 
vailing in the City Civil Court we called 
for a report from the City Civil Judge. 
The learned Judge reports: 

“The principal ministerial officer attach- 
ed to this Court, viz., the sheristadar, him- 
self personally receives all plaints and 
affixes the date stamp on them as soon as 
they are received. He then goes through 
the plaints and scrutinizes them carefully 
to ascertain whether they have been pre- 
sented in time and whether they have been 
properly framed or stamped............. Tt is 
only in cases where the principal ministe- 
rial officer feels any doubt and puts up the 
cases for formal orders by the Judge, that 
the Judge applies himself to the question 
and gives his personal decision. This is the 
uniform course of proceeding that has been | 


‘adopted during my time and I understand 


during the time of my predecessors as 
well.” 

So far as we are aware, this is the practice | 
obtaining in all Mofussit Courts. Plaints 
and petitions are received by the Chief 
Ministerial Officer who files them if he is 
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` atisfied that they are,properly stamped. If 


he finds that they are not properly stamped . 


he draws the attention of the Pleader con- 


- cerned to the fact and the deficiency is 


madeup. If there is a difference of opinion 
between the chief Ministerial Officer and the 
Pleader concerned, the matter is placed 
before the Judge or the Presiding Officer 
of the Court who decides what the proper 
Court-fee is. If objection is taken by the 
opposite’ side as to the correctness of: the 
valuation, or Court-fee, an issue is raised 
as regards that, and the Court decides what 
the proper valuation is and what Court- 
fee should be paid. The construction con- 
tended for by Mr. Rangaswami Iyengar is 
not supported by the wording of s.12. Sec- 
tion 12 (1) is in the these terms :— 

“Every question relating to valuation for 
the purpose of determining the amount of 
any fee chargeable under this Chapter on a 
plaint or memorandum of appeal shall be 
decided by the Court in which ‘such plaint 
or memorandum, as the case may be, is filed, 
and such decision shall be final as between 
the parties to the suit”. 

He places reliance upon the words “shall 
be decided by the Court”. This does not 
mean that an issue shall be raised and 
decided by the Court. All that it means is 
that the Court, either the Presiding Officer 
or the Ministerial Officer whois charged 
with that duty, has to determine what the 
Court-fee is. Where the Chief Ministerial 
Officer’s decision is demurred to, the Judge 
or the Presiding Officer decides in open 
Court after hearing the party concerned or 
his Pleader, what the proper Court-fee is. 
It cannot be said that when the Ministerial 
‘Officer, whose duty it is to check the plead- 


ings filed in Court and whose duty it is to . 


see whether proper Oourt-fee is paid or not, 
decides what the proper fee is, his decision 
is not a decision of the Court. Mr. Ranga- 
swami Iyengar places reliance upon the 
decision in Kala Chand Sen v. Anand 
Kristo Bose (1) in support of his conten- 
tion. In that case the plaintiff paid a cer- 
tain Court-fee on his plaint. The suit was’ 
decreed in favour of the plaintiff. The de- 
fendant appealed and paid the same Court- 


fee on his memorandum of appeal as was’ 


paid by the plaintiff on his plaint. When 
the appeal came on for hearing, the appel- 
lant raised the objection that the proper 
Court-fee was not paid on the plaint and, 


therefore the plaint ought to have been 
(1) 22 W, R. 433, 
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rejected. The Subordinate Judge took the 
extraordinary course of requiring both the 
appellant and therespondent to pay defici- 
ent stamp duty, and on the failure of both 
to do so, he ordered both the plaintiff's suit 
and the appeal to be dismissed. The plain- 
tiff preferred a special appeal to the High 
Court. The High Court set aside the order 
of the Subordinate Judge as it practically 
amounted to allowing the appeal inasmuch 
as he dismissed the plaintiff's suit. In the 
course of the judgment the learned Judges 
observe: 

“Tt seems tous, therefore, that the Sub- 
ordinate Judge ought not to have allowed 
to be raised on this occasion a question 
which neither had been raised in the First 
Court where, if necessary, the amount of 
additional stampt might have been at once 
paid, nor in the grounds of appeal”. 

_ The question raised here was not speci- 
fically raised there. Considering the course 
that the case took, the learned Judges 
thought that the defendant was in a way 
estopped from raising the question of 


: Court-fee, inasmuch as he himself paid the 
_same Court-fee on his appeal as was paid 


by the plaintiff on his plaint,and the order 
of theSubordinate Judge practically amoun- 
ted to allowing the appeal which he could 
not have done when he found that the pro- 
per Court fee was not paid for the appeal. 
In Shajan Bibi v. Earsin Dawan (2) the 
question before us wasnot specifically rais- 


‘ed.’ There the question was whether the 


suit was properly valued under the Suits 
Valuation Act and the High Court held that 
any objection asto valuation should have 
been raised in the Court of first instance as 


required by s. 11 of Act VII of 1887 (Suits 


Valuation Act), In that case the lower Appel- 
late Courtraised the question suo motu when 
it was not taken either in the Court of first 
instance or in the memorandum of appeal. 
The lower Appellate Court held that the 
suit was not properly valued and directed 
the plaint to be returned to the Court of 
first instance as insufficiently stamped. 
The valuation of the appeal was the same ag 
that in the first Court. The learned J udges 
observe at page 47*: 

“Without, therefore, expressing any 
opinion on the merits of the case, we hold 
that the learned Judge was not, in law 
entitled to raise the objection and to decree 


(2) 16 Ind, Cas. 46. 
*Page of 16 Ind: Cas.—([Hd.] 
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the appeal on that ground”. A oe 
These two cases have no application to 
the present case. In the present case the 
question is whether the Court of Appeal, 
when admitting an appeal, is entitled to 
demand under the provisions of s. 12, cl. 2, 
proper Court-fee payable in this Qourt as 
well as in the Court below by reason of the 
Judge in the Court below not having given 
a decision asto the proper amount of the 
Court-fee. 7 
Our attention is drawn by the learned 
Government Pleader to the case in Shama 
Soondary v. Hurro Soondary (3). In that 
case the District Judge on appeal held that 
before he could go into the merits of the 
case, he must, unders. 12 of Act VIL of 
1870, require the plaintiff to pay any such 
additional amount as would make up the 
fee payable on the suit. The High Court 
upheld the decision of the District Judge. 
There the learned Judges declined to 
follow the ruling in Kala Chand v, Anund 
Kristo Bose (1), holding that the expression 
of opinion relating to 8. 12 of the Court 
Fees Act was an obiter dictum and could 
- not be regarded as an authoritative declara- 
tion oflaw, They observe at page 351 *: 
“No plaint can beaccepted and register- 
ed until these preliminary questions of 
valuation and sufficiency. of stamp have 
been determined by the Court, and, there- 
fore, it seems to us that it would be strain- 
ing the language of s. 12 to say that the 
question relating to valuation therein men- 
tioned has only reference to a question 
raised asa distinct issue, and decided by 
the Court of first instance in the presence 
of, and as between, the parties to the suit. 
Tt follows that where the Court accepts 
the plaint as properly valued, it must "be 
taken that the Court has given its decision 
that the proper Court-fee has been paid. 
So long as the Court acts upon the footing 
that the proper Court-fee has been paid, 
its act amounts to a decision under s. 12, 
cl. 1, of the Court Fees Act. If the Court is 
not satisfied that the proper Court-fee has 
been paid, it certainly would have insisted 
upon the proper Court-fee being paid. 
Where it receives a plaint, petition, or other 
pleading as properly stamped, its act must 
be taken to fulfil the requirements of s. 12, 
el. l. 
vations of Carnduff, J., in Surendra Nath v. 
(3) 7 O. 348; 4 Shome. L. R. 147; 8 C.L. R. 528; 3 
Ind. Dec. (N. 8.) 773. 
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This view is supported by the obser- ` 
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Sitanath Das (4). The learned Judge 
observes at page 9444: 

“Tt is true that there ison the record of. 
this case no express decision that the fee of 
Rs. 7-8-0 was sufficient; but it seems to me 
that such a decision is implied by the action 
of the Oourt in receiving the application on 
a stamp of Rs. 7-8-0, and passing any order 
upon the prayer contained init.” We hold 
that when a Court receives a plaint, petition, 
or any other pleading and files it as properly 
stamped, its act amounts to a decision that 
the proper Court-fee has been paid. If 
according to the practice prevailing in the 
Courts the Chief Ministerial Officer files a 
plaint, or a petition, or other pleadings, as 
being properly stamped or that. proper 
Court-fee has been paid, his act is an act of 
the Court within the meaning ofs, 12, el. 1. 

The next contention is that in this case 
the proper Court-fee has been paid. Mr. 
Rangaswami Iyengar contends that the 
plaintiff asked for the return of Rs. 1,400 
inasmuch as she was led into accepting 
the sale-deed owing to the fraudulent 
conduct of the defendant, and the contract 
of sale beinginvalid, sheis entitled to the 
return of the money paid by her. This con- 
tention overlooks the plain fact that the 
plaintiff could not get back the money paid 
by her without setting aside the sale. The 
transaction is not merely a contract but a 
conveyance. The’ plaintiff has acquired 
title to the property under the conveyance 
executed in her favour. Thereturn of the 
consideration for the conveyance to the 
vendee could only be after setting aside the 
conveyance. Solong as the plaintiff has 
the title to the property in her she cannot 
reasonably ask for the return of the pur- 
chase money paid. She canclaim damages 
for breach of guarantee, or breach of 
covenant or title, but that is not the prayer 
in the plaint, The plaintiff prays that the 
sale-deed and the mortgage-deed dated 
22nd October 1921 might be declared 
invalid and not binding on her. This 
prayer can only be granted on her valuing 
the suit as if for the cancellation of the 
sale deed and by paying the proper Court- 
If the transaction were a mere con- 
tract and not a conveyance, the plaintiff 
would be entitled to get back the amount 
paid by her on the ground that she entered 
into the contract owing to the fraud of the 


defendant. But, where the property has 
(1) 21 Ind. Oas 943. 3 





*Page of 7 O.—[ Wd] 





~ *Page of 21 Ind, Cas.—[Hd.] 


(oi t. à. i925) 


actually-passed from one party to the other, 
the. vendee cannot claim the amount paid 
by him without setting aside the sale. It 
is urged that under s. 7, el. iv (c), the plaint- 
iff is entitled to value the relief sought at 
Rs. 1,300 as that isthe amount she claims. 
‘The main relief claimed is really the 
setting aside of the conveyance and the 
claim for money is ‘only ancillary to it. To 
-such cases s. 7, cl. iv (c} has no application. 

The Court Fees Act has been amended 
by Act V of 1922 (Madras Act) ‘and the 
following clause has been enacted: 

“In a suit for cancellation of a decree for 
money or other property having a money 
value, or other document securing money or 
other property having such value, 

according to the value of the subject- 
matter of the suit, and such value shall be 
deemed to be i 

if the whole decree or other document 
‘is sought to be cancelled, the amount or 
the value of the property for which the 
decree was passed or the other document 
executed.” | 
Here the plaintif.claims relief in respect 
of what was conveyed under the document. 
This new clause applies to the present case 

and [hold that the decision of the Taxing 
‘Officer of this Court is correct. 


We are indebted to Mr. Anantakrishna . 


. Iyer, the learned Government Pleader, for 
the valuable assistance he gave us in this 
matter. a l 

Wallace, J.—I agree. 

'The scheme of s. 12 of the Court Fees 
‘Act is to see that the revenue is not de- 
frauded, that the proper fee payable to 
Government as the “price” of the trial of 
the suit has been paid, It is difficult to 
see how a decision on that point can rest 
upon the option of parties, or to say that 
the Act deliberately restrains Courts from 
- interfering on behalf of the revenue unless 
the parties themselves, whose interests are 
inthe main opposed to any increase in the 
Court-fee paid, move in the matter. It is 
obvious that the section is intendéd to 
permit the Taxing Officer of a Court to 
raise the question suo motu, whether the 
parties have raised it or not. The Privy 
- Council has clearly laid down in Rachappa 
Subrao v. Shidappa Venkatrao (5) that “The 
Court-Fees Act was passed not toarm a 


(5) 50 Ind. Cas. 280; 43 B. 507 at p. 518; 17 A. L.J. 
418: 25M. L. T. 298; 36 M. L. J. 437; 29 O.L. J. 452: 
21 Bom. L. R. 489; 10 L. W. 274; 24 C, W. N, 33; 1 U, 
P. L. R. (P, O.) 83; 40 T, A, 24 (P. O) 
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litigant with a weapon of technicality 
against his opponent but to secure revenue 
for the benefit of the State. This is evi- 
dent fromthe character of the Actand is 
brought out bys. 12, which makes the deci- 
sion of the First Court as to value final as 
between the parties and enables a Court 
of Appeal to correct any error as to this, 
only where the First Court decided to the 
detriment of the revenue.” 

. The wording of the section offers no diffi- 
culty since, in any case, the Trying Court 
must decide the question of Court-fee 
implicitly or explicitly, before it can proceed 
to try the suit. If the Court is. not satisfied 


-that the plaintis properly stamped it must 


dismiss the suit unless the proper stamp 


.ispaid. See O. VII r. 11 (e) if the question 


is not explicitly raised and the Court pro- 
ceeds with the trial, the Court has impli- 
citly decided that the stamp is sufficient. 
If the parties or the Taxing Officer speci- 
fically raise the point, then the Court gives 
an explicit decision thereon. In’ either 
case, there is a decision of the Court; but 
while, when the parties have raised the 
point, the express decision of the Court will 
be final between them, the section permits 
the Appellate Court suo motu to raise the 
point in the interests of the revenue. This 
is the view laid down in Shama Soondary 
v. Hurro Soondary (8) with which I res- 
pectiully agree; and the same view under- 
lies the decisions in Narain Singh v, 
Chaturbhuj Singh (8) and Surendra Nath v, 
Sitanath Das (4) (the Calcutta High Court), 
and the decision of the Madras High Court 
in Tekana Kavandan v. Alagiri Kavandun 
(7) and it is not oppcsed to that of the 
Full Bench in Amjad Ali v. Muhammad 
Israil (8). The case reported as Shajan Bibi 
v. Larsin Dewan (2) raised and decided a 
question of jurisdiction only. 

As to the second point itis clear that the 
mere declaration that the sale-deed is not 
binding on the plaintiff will not enable 
the Court to decree the return of Rs, 1,000, 
The plaintiff is not entitled to have the 
sale-deed remain in being and the return 
of the Rs, 1,000 also. If the defendant is 
to pay her the Rs. 1,000 the defendant must 
also be put in status quo ante the sale, that 
is, the sale must be cancelled. The sale 


(6) 20 A. 362; A. W. N, (1898) 72; 9 Ind. Dec. (N. s.) 
592. : 


(7) 25 Ind. Cas. 506. 
(8) 20 3) 11; A. W. N. (1897) 187; 9 Ind, Dee, (x, 8.) 
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is a bilateral contract, and one party cannot 
getrid of it merely by a declaration that 
it is not binding on her. She must release 
the other party also and place in status 
quo ante. Hence the petitioner's suit is 
misconceived. She can have the declara- 
tion without the return of the money or 
she can have the money if the decree also 
cancels the sale-deed. Her chief concern 
is the return of the money, and that she 
cannot have unless and until the sdle is 
cancelled. Her suit is, therefore, one in 
effect for the cancellation of a sale-deed 
and s. 7 iv (A) of the Oourt Fees Act 
applies. 

By the Court.—Time for paying the 
deficient Court-fee will be one week after 
the re-opening of this Court. 


V.N.V. 


Z. K. Order accordingly. 


CALCUTTA HIGH COURT. 
APPEAL FKOM APPELLATE DECREE No. 535 
oF 1923. 

July 20, 1925. 

Present :—Justice Sir Babington 
Newbould, Kr., and Mr. Justice Graham. 
‘HARIHAR ROY—DeErenpant—ApPsLLANtT 


Versus 
BARAT CHANDRA'BASU CHOWDHURI 
—PLaINTIFF—RESPONDENT. 

Bengal Tenancy Act (VIII of 1885). ss. 30 (b), 39, 50 
Landlord and tenant -Tenant holding under holder 
of chaukidari chakran ‘tenure—Resumption of tenure 
-Suit by landlord for enhancement of rent—Payment 
of rent to holder of chakran tenure, rate of, proof of, 
whether admissible to establish status as fixed rate 
tenant--Enhancement of rent--Duty of Court to refer 
to price lists, 

Tenancy rights created by the holder of a chauki- 
dari chakran tenure come to an end on the resump- 
tion of the land by Government, and consequently, 
evidence of the rate of rent paid by the tenant to the 
holder of the chaukidari chakran tenure before its 
resumption cannot be availed of by the tenant to prove 
that he is a tenant ata fixed rate of rent and that his 
rent cannot be enhanced. [p. 734, col. 2.] 

Where enhancement of rent is claimed under cl. (b) 
of s. 30 of the Bengal Tenancy Act, it is the duty of 
the Court to refer to the price lists prepared under s. 39 
ofthe Act, irrespective of the fact whether the parties 
tothe suit produce such lists dr not. [p. 735, col. 1.] 

Appeal against a decree of the Sub- 
ordinate Judge, Midnapore, dated the 14th 
of September 1922, reversing that of the 
Munsif, Midnapore, dated the 30th of May 


1921. 


HARIHAR ROY v. SARAT GHANDRA BASU. 


(oi 1, 6. 1998} 


Mr. Amarendra Nath Bose and Babu 
Apurba Charan Mukherjee, for the Appel- 
lant. 

Babu Gopendra Nath Das, for the Respond- 


ent. G 

JUDGMENT.—The plaintiff trought 
this suit for recovery of arrears of rent at a 
jama of Rs, 12-15-6. He also claimed 
enhancement of rent either under 's. 7 or 
under s. 30 (b) of the Bengal Tenancy Act. 
The defendant alleged that his jama was 
Rs. 6-6-0 and that he was a raiyat holding at 
fixed rate of rent, so his rent could not be 
enhanced, The First Court decided in the 
defendant's favour on both points. The 
lower Appellate Court has held that the 
rental is that claimed by the plaintiff and 
that the defendant is a ratyat with right of 
occupancy and that his rent is liable to be 
enhanced under s. 30 (b) of the Bengal 
Tenancy Act, but has refused a decree for 
enhancement of rent on the ground that 
there is no evidence to prove the claim. 
The defendant has preferred a second appeal 
and the plaintiff has taken .a cross-ob- 
jection to the refusal to pass a decree for 
enhancement of rent. 

The defendant’scase was thathe was a ten- 
ant under the previous holders of a chauki- 
dar chakran tenure which included the land 
in suit, and that he paid rent regularly to 
them since 1287 at the rate of Rs. 6-6. 
The lower Appellate Court bas held that 
the rights created by the Paiks who held 
the chakran tenure came to an end on the 
resumption of the land by Government and 
that consequenly the evidence as to the 
rent paid to the Paiks is of no help to the 
defendant. The case relied on by the Sub- 
ordinate Judge Satyendra Nath Banerjee v. 
Krishnasakha Kar (1) supports his decision. 

It is contended that as the defendant was 
a settled raiyat at the time of resumption, 
although his tenancy terminated, his 
right as settled raiyat remained, and that, 
therefore, he is entitled to rely on his previ- 
ous rate of rent Rs. 6-6, How the previ-- 
ous payments would help him after his . 
tenancy has come to anend we are unable 
to understand. But the appeal must fail on 
the findings of fact. The lower Appellate 
Court has held that the pottah on which the 
defendant relied and which was accepted 
by the Munsif has not been proved to re- 
late to the land which is the subject of the 
suit. It is further found that the rent was 


(1) 69 Ind. Cas, 7; 35 C, L. J. 185; (1922) A. I. R. (C.) 
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paid to the plaintiff by the defendant at 
the rate now claimed and that there 
must have been settlement with the de- 
fendant at a rate ofrent higher than the 
rent he paid to the Paiks. On these find 
ings we cannot hold that there was any 
error of law in deciding that the presump- 
tion in the plaintiff's favour as to the cor- 
rectness of the rate of rent entered in the 
khatian has not been rebutted. Though 
the lower Appellate Court has found that 
the entry that the defendant is a tenure- 
holder is incorrect that would not by itself 
rebut the presumption as to correctness of 
the entry of the rent. The lower Appellate 
Court is also right in holding that the pro- 
visions of s. 115 of the Bengal Tenancy 
Act prevent the defendant relying on the 
presumption of s. 50 even ifit be held that 
he. was paying rent at the same rate from 
1287 until the land was resumed, 

The plaintiff's cross-objection must pre- 
vail. Wearetold that there is some oral 
evidence to support the plaintiffs claim for 
enhancement of rent. But apart from this 
in a case ofclaim for enhancement under 
el. (b) ofs. 30 it is the duty ofthe Court to 
réfer to the price lists prepared under s. 39 
whether the parties to the suit produced 
them or not, Nabi Chandra Shah v. Kula 
Chandra Dhar (2). 

The result is that the appeal is dis- 
missed with costs.’ The cross-objection 
is allowed with costs and the case will be 
remanded to the lower Appellate Court 
for determination as to whether on the 
evidence on the record and of the price 
lists published in the Gazette the plaintiff 
is entitled to.enhancement of rent under 
cl, (5) of s. 30 of the Bengal Tenancy Act, 
and if so to what extent the rent should be 
enhanced. 

M. B. Appeal dismissed ; 

Z. K. Case remanded. 

(2) 6 Ind. Cas. 506; 37 O. 742; 14 ©, W. N. 914. 





PATNA HIGH COURT. 
Lerrers PATENT APPEAL No. 18 or 1925. 

í July 15, 1925. . 
Present:—Justice Sir B. K. Mullick, Kr., 
Acting Chief Justice, and 
Mr. Justice Kulwant Sahay. 
BHUPAL MISSIR AND OTHERS— 
PLAINTIFFS —AÅPPNLLANTS 
versus 
SARBAN LAL—Derranpanr—ResponpDeEnt. 

Landlord and tenant—Frutt trees, rent of—Burden 
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of proof—Record of Rights, entry in—Appeal, second 
—Finding of fact—Interference by High Court. 

Ordinarily a tenant has the right to cut, but the 
landlord has the right to appropriate the timber of 
trees standing on the holding of the tenant. In the 
absence of a special contract to the contrary, the 
landlord has no right at all in the fruit of trees 
standing on the holding. {p. 736, cols. 1 & 2.] 

In a suit between a landlord and a tenant the 
Court of first appeal made a decree declaring the 
liability of the tenant to pay to the landlord half the 
fruit of certain trees standing on the holding of the 
tenant. There was an entry in the Record of Rights 
declaring that the tenant and.the landlord had half 
share each in regard to the mango, beal and palm 
trees standing on the holding. This was followed 
by an entry that there were certain mulberry, guava, 
palm and lemon trees on the land. Against these 
end there was no entry that the landlord had any 
title: 

Held, (1) that if the Record of Rights was a docu- 
ment of title it was open to the High Court in second 
appeal to construe that document; [p. 736, col. 1.] 

(2) that it was a reasonable construction of the 
entry in the Record of Rights that it related only to 
the timber and not to the produce of the trees; [ibid J 

(3) that even if the Record of Rights was not 4 
document of title and was merely a document of 
evidence, it was open to the High Court to interfere 
with the decision of the Court of first appeal which 
was based upon the Record of Rights, inasmuch as 
the decision was based on something which the Record 
of Rights did not contain. [p. 736, col. 2.] 

In a suit to recover rent the onus is upon the 
tenant to, show that rent is not payable in respect of 
the land in suit. If the tenant proves that the holding 
is rent-free and the landlord claims a share in the 
produce of fruit trees, the onus is shifted on to the 
landlord to show that there is a special contract by 
ea} rent is payable in respect of the fruit trees. 
ibid. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Das, in Appeal from 
Appellate Decree No. 831 of 1922, dated the 
18th December 1924, and printed as 86 Ind. 
Cas. 1016, 

Mr. S. N. Sahay, for the Appellants. 


Mr. L. N. Singh, for the Respondent. 


JUDGMENT. 

Mullick, Actg. ©. J.—This is an 
appeal against a judgment of a learned 
Judge of this Court setting aside a decree 
made by the District Judge of Bhagalpur. 

The suit out of which the appeal arises 
was one for the rentof the fruit of certain 
trees in a holding belonging to the defen- 
dant which had been held rent-free for a 
considerable time. 

The Munsif found that the land was not 
assessable with rent but that the tenant 
was liable to pay half the share of the pro- 
duce of 3 mango trees, one bael, 10 palm, 
1 mulberry, 1 guava, 1 plum and 1 lemon 
tree, He assessed the value of the fruit for 
the years 1324 to 1327 Fasli and gave the 
plaintifis a decree, 
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In appeal the District Judge has come to 
the same conclusion. 

In second appeal Mr. Justice Das’ found 
that there was no liability to pay the value 
of a half-share in the ;fruit and he dismiss- 
ed the suit altogether. j 

In the present appeal under the Letters 
Patent, it is contended that the learned 
District Judge's judgment is conclusive 
because it is based on a finding of fact. 

It is admitted that the land contains the 
homestead of the defendant and that he 
has been in occupation for many years. 
In his written statement the defendant 
pleaded that he had never paid rent. 
There is no clear finding upon this point 
in any of the Courts below but the learned 
Munsif meets the allegation by saying 
that even if rent has not been paid the 
defendant is not free from the lability to 
pay the rent claimed in the present suit. 

The learned Munsif finds that as the 
defendant holds the land under the plaint- 
iffs, the relationship of landlord and ten- 
ant arises and except for the special 
contract to the contrary, rent would be 
payable for the land. But as the special 
contract does not cover the trees he holds, 
that the defendant is liable for the produce 
of the trees. He further finds that the 
Record of Rights records the liability of 
He defendant to pay half the price of the 

ruit. . 

The District Judge does not set out his 
reasons in detail for agreeing with the 
Munsif as to the relationship of landlord 
andtenant, but it- would appear that he 
agrees with the Munsif’s construction of 
the Record of Rights and that his decree 
is principally based upon this finding. 

If the Record of Rights is a document 
of title obviously it was open to Mr. Justice 
Das in appeal to construe that document, 
and I cannot say that his construction is 
wrong. Itisto be noticed that in regard 
to the mango, beal and palm trees it is 
stated that the raiyat and the malik have 

- a-half share each. Then comes the entry 
that there is one mulberry, one guava, one 
palm and one lemon tree on the land. 


Against these trees there isno entry that, 


the landlord has any title. I think it is 
a reasonable construction that the entry 
regarding title relates only to the timber 
and not to the produce of the trees. More- 
over, the entry must be read with due 
regard to the existing law. The tenant 
has the right to cut, but the landlord has 
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the right to appropriate the timber. By 
the Common Law the landlord has no right 
atall in the fruit unless it can be held 
that the object of the entry was clearly 
to record a special contract cutting down 
the landlord’s rights in the timber. If 
it had intended to cut down the rayiat’s 
rights in the fruit the entry would have 
said so. 

If, however, it be held that the Record 
of Rights is not a document of title but 
merely a document of evidence, even then 
it was open to the learned Judge in second 
appeal to interfere with a decision based 
upon: the Record of Rights, if the 
decision was founded on something which 
the Record of Rights did not contain. Now 
the Munsif with whom the learned Dis- 
trict Judge agrees states that the Record 
of Rights declares that the plaintiffs are 
entitled to the fruit. There is no such 
declaration and, therefore, the learned Dis- 
trict Judge's finding is based upon no. 
evidence and is liable to be challenged in 
second appeal. 

In either view of the case the Record 
of Rights cannot be called in aid by the 
plaintiffs to support their claim. ` 

The Munsif rightly threw the onus 
upon the defendant to show that rent was 
not payable for the land. When the defend- 
ant proved that the holding was rent-free 
the onus was shifted upon the plaintiffs 
to show that there was a special contract 
by which the rent became payable for the 
fruit. The Record of Rights does not help 
them to discharge that onus. 

There remains to be considered a 
reference in the learned District Judge's 
judgment to a document marked as Ex. 5. 
This was a judgment apparently not 
inter partes regarding another holding and 
it recites that rent was payable for the 
trees upon homestead lands held by the 
tenant in that suit. Whether that home. - 
stead land was rent-free is not clear, and 
there is also nothing in the learned J udge’s 
judgment which shows that this document 
was admissible in evidence in the present 
trial. The learned Judge's finding is that 
rent has been realised from the tenants of 
the village in respect of fruit from trees 
standing on homestead land, That finding 
is of course conclusive in second appeal 
but the finding does not go far enough 
and Show that any inference can be drawn 
from it in favour of the plaintiffs for the 
purposes of the present suit, 


[91:1. ©. 1925] 


The result, therefore, is that there were 
no materials before the District Judge upon 
which he could come tea decision in the 
plaintifs favour, and the learned Judge 
of this Court was "right i in holding that the 
decree was wrong ‘and that the suit should 
be dismissed. 

' We are asked to -direct a remand if we 
find thab the evidence is not sufficient to 
support the deeree of the District’ Judge. 
But having regard to the fact that this 
case has- reached the ‘stage of a Letters 
Patent Appeal.we do not think that we 


should give the plaintiffs another opport- . 


unity of. adducing evidence which they 
ought to have adduced in the Trial Court. 

_ The result, therefore; is that’ this appeal 
will be dismissed with costs throughout. 

 Kulwant Sahay, J.+Iagree. . 

Z, Ke Appeal isa 


MADRAS HIGH COURT. 
`- Gwit Revision Perrrios No. 525 or 1924. 
March 4, 1925. 
Present:—Mr. Justice Devadoss. 
v S. R. RAJAGOPALA IYER— 
DEFENDANT— -PETITIONER 
VETSUS ` 
“VS, K. MUTHU RAMIER— PLAINTIFF — 
RESPONDENT. 

Civil.Procedure Oode (Act. V of 1908), O. VII, r. 10 
«Interest, claim of—Valuàfionr of suit—Order direct- 
ing return of plaint for preséntation to pr ‘oper Court 
—Oourt, whether entitled to decide material issue in 
order to determine jurisdiction. 


A Court should not for the purpose of considering . 


whether it has or has not jurisdiction to entertain a 
suit decide a material issue in the suit. [p. 737, col. 2.] 

When a plaintiff comes into Court claiming damages 
or interest he can put..the , amount of damages or 
interest at any figure he likes and the mere fact that 
the claim is untenable is not a sufficient reason for 
‘the Court tosay: that the claim isan inflated claim 
‘and that the suit should have been filed in a Court of 
Jower pecuniary jurisdiction. [p. 737, col. 2; p. 738, col. 
2 ' 


petition, under s. 115 of Act V of 1903 and 
s. 107 of the Government of India Act, pray- 
‘ing the High Court to revise an order, 
dated the lst February 1924, of the District 
Court, Madura, in C. M. A. No. 20 of 1923, 
preferred against that of the Court of the 
‘Subordinate Judge, Madura, dated the 
23rd March 1923, in O. S. No, 2 of 1923. 
Messrs B. Sitarama Rao and S. R, M utha- 
swamy Iyer, for the Petitioner. 
Mr. K. Rajah Iyer, for the- Respondent, 


47 


RAJAGOPALA IYER. MUTHURAMIER. 


. damages at any figure he likes. 
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SUDGMENT.—This isan application 
to revise the order of the District Judge of. 
Madura, who reversed the order of the Sub- 
ordinate Judge of Madura directing the 
plaint to be returned to the plaintiff to be, 
filed ina Court having jurisdiction to try 
the suit. The plaintiff valued his claim at 


“Rs. 3,078 and filed it in the Subordinate 


Judge's Court at Madura. The defendant 
contended that the suit was overvalued and 
the Court had no jurisdiction to entertain it. 
In support of his contention he produced a, 
letter of demand written by the plaintiff to 
the defendant on 21st November 1922 claim- 
ing-interest at 12 per cent. per annum in 
case the defendant wasnot willing to trans- 
fer the 20 shares alleged to have been con- 
tracted to be sold to the plaintiff. Relying, 
upon this, the Subordinate Judge held that 


the claim for'interest at 18 per cent, was not 
‘a bona fide claim and that the suit was 


purposely overvalued for the purpose of 
giviag jurisdiction to the Sub-Court. On 
appeal the District Judge held that the 
plaintiff had a right to value the suit at 
any figure he liked and the question whe- 
ther the interest claimed was legitimate or 
not was one of the issues in the case and 
should not have been decided for the pur- 


“pose of considering the question of jurisdic- 


tion. It is urged by Mr. Muthuswamy 
lyer that the plaintiff purposely overvalued 
the suit in order to give jurisdiction to the 
Sub-Court. It looks as ifthe plaintiff claim- 
ed 18 per cent. interest in the plaint in order 
to bring the suit within the cognizance of 
the Subordinate Judge's Court of Madura. 
But the question is whether the Court for 
the purpose of considering whether it has 
jurisdiction or not, could decide a material 
issue in thecase, In order to find out whe- 
ther the claim of the plaintiff is bona fide or 
not, when a plaintiff claims two items of 
property and the defence is that there is 
some dispute as regards one item of the 
propertyand the otheritem has been includ- 
ed ‘in the plaint only to give jurisdiction 
to a higher Court, would the Court be 
justified in deciding whether the plaintiff 
has a title to the other item, and whe- 
ther the Court would have jurisdiction 
if the other item was excluded. When 
a plaintiff: comes into the Court claim- 
ing damages he can put- the amount of 
The mere 
fact that the claim is untenable, is not a 
sufficient reason forthe Court to say that 
the claimis.an inflated claim and the suit. 
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should have been filed in a Court of lower 
monetary jurisdiction. The observations 
ofthe learned Judges in Koti Pujari v. 
Manjaya (1) apply to this case. The learn- 
ed Judge observed :— ; 

“These are thé very questions connected 
with the proper valuation of the subject- 
matterof the suit. Very grave inconvenience 
and confusion would result if pleas raised 
by the defence as to the right of the plaintif 
to portions of the relief sought by him 
and which he would be entitled to on estab- 
lishing the allegations ofthe plaint, were 
allowed to be treated as preliminary ques- 
tions affecting the valuation of the suit, and 
which ought to be determined in order to 
ascertain the Court in which the suit should 
be brought”. 

The facts in Lakshman Bhatkar v. Babaji 
Bhatkar (2) are distinguishable from the 


facts in Mirza Hyder Alli Sahib v. Hussain’ 


Raza Sahib (3). In Lakshman Bhatkar 
v. Bahaji Bhatkar (2) it was’held that 
the. plaintif had intentionally valu- 
ed the claim too high in order to 
being the suit within the higher juris- 
diction. In Mirza: Hyder Alli Sahib v. 
Hussain Raza Sahib (3) a certain relief 
was asked for, which was neither incident- 
al nor neceseary to the main relief in the 
case. Mr. Justice Bakewell held that that 
relief was purposely put in to oust the juris- 
diction of the City Civil Court. In this 
caseit cannot be said that the claim for 
interest at 18 per cent. is on the face of it a 
false claim, Itmay be an untenable claim. 
It may be that the plaintiff will not be able 
to substantiate hisclaim for interest at that 
figure but that should not weigh with. the 
Court in determining whether the plaint is 
properly valued or not. I, therefore, con- 
sider that the order of the District Judge 
is correct and there is no reason to inter- 
fere with his order, 
The petition is dismissed with costs, 
v. N. V. 


BK. Petition dismissed; 
` (1) 2L M. 271 at p. 273; 7 Ind. Dee. (x. s) 547. - 
(2) 8 B. 31; 4 Ind. Dec. (N. 8) 395. 
(3) 24 Ind. Cas. 316; 1 L. W, 398, 


BENGARAM CHANGA V. BEJOY GOVINDA ROY. 


[D1 1. ©. 1925) 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 211 
oF 1923. 

August 5, 1925. 
Present:—Myr. Justice Cuming and 
Mr, Justice Gregory. 
BENGARAM OHANGA AND ANOTHER 

_ —DEFENDANTs—APPELLANTS 
versus 
BEJOY GOVINDA ROY AND OTHERS—. 


PLAINTIFFS— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), ss. 105, 109-~ 
Civil Procedure Code (Act V of 1908), s. 1l—Landlord 
and tenant-—Application for enhancement of rent—~ 
Application by tenant for reduction of rent—Suit for 
rent—Plea of abatement of rent, whether can be taken, 
—Finding in previous suit that there has been no 
diminution in area of tenancy —Res judicata, h 

The defence taken by a defendant in a rent suit that 
there has been a diminution of the area of the tenancy 
and that he is consequently entitled to an abatement . 
of rent is neither an application nor a suit within the 
meaning of s. 109 of the Bengal Tenancy Act, and 
such a defence cannot, therefore, te held to be barred 
by the provisicns of that section even where it had 
been brought forward in prcceedings under s. 105 of 
the Bengal Tenancy Act and had not been given effect 
to. [p. 739, col. 1.) A 

Where in answer toa suit for rent the tenant raises 
the plea that there bas been a diminution in the area 
of the tenancy and that he is, therefore, entitled to 
an abatement of rent and there is a finding that there 
has been no diminution in the area of the tenancy, 


“the finding operates as res judicata in. a subsequent 


suit for recovery of rent of the same holding, and it 
is not open to the tenant to put forward the same plea 
in answer to the subsequent suit. [p. 740, col. 1.] 


Appeal against a decree of the Subordi- 
nate Judge, Fourth Court, Mymensingh, 
dated the 29th August 1922, reversing that 
of the Munsif, Pinga, dated the 3uth Sep~ 
tember 1921. i . 


Babus Mukunda Behari Mullick and - 


. Mohendra Kumar Ghose, for the Appellants. 


Mr. Gopal Chandra Das and Babu Bhuban 
Mchan Saha, for the Respondents. 


JUDGMENT. 

Cuming, J.—This appeal arises out of 
a suit for rent. The plaintiffs Sued the 
defendants for rent of a certain parcel of 
land for the years 1325 to 1327. The rent 
claimed was at -the rate of Rs. 14-14-6 
per annum. The defence was that the 
area now was 6 pakhis and that there had 
been diminution of the area of the tenancy 
and hence the defendants were entitled to 
an abatement of rent. í 

The first Court gave effect to this con« 
tention of the defendants and held that 
there had been decrease in the area and 
gave a decree for a proportionate amount of 
rent, ` o i 

The plaintiffs appealed to the District 


[91 I. 0. 1925] 


Court and before the District Court it was 
argued first that the question of any abate- 
ment of reat to be allowed for decrease in 
the area was res judicata between the 
parties and secondly that s. 109 of the 
Bengal Tenancy Act was a bar to this ques- 
tion of abatement of rent being considered 
in the present rent suit. The lower Appel- 
late Court decided this question of res 
judicata against the appellant and held 
that this question asto whether ony abate- 
ment was allowable to the defendants was 
not res judicata. But he held that the 
defence of the defendants that there had 
been a diminution of area and for that 
reason they were entitled to abatement of 
rent was barred by s. 109 of the Bengal 
Tenancy Act. 

The defendants have appealed to this 
-‘Court-and in appeal the learned Vakil for 
the defendants-appellants contend that 
s. 103 ofthe Bengal Tenancy Act is nota 
bar to the present proceedings. The facts 
so far as this question is concerned are 
these: During the settlement operation 
the landlords first of all applied under 
s. 105 on the 25th October 1915 for an 
enhancement of rent of the suit land. This 
application, however, was withdrawn. De- 
fendant No. 2 then applied for an abate- 
ment of rent on the ground that there had 
been a decrease in area. One of the land- 
‘lords who was impleaded was dead and as 
the result of this the application was dis- 
missed. When the suit was tried the de- 
fendants took.the defence that there had 
been a decrease in area. The learned Sub- 
ordinate Judge held that this defence must 
be deemed to bean application for rednetion 
of rent and hence s, 109 of the Bengal 
Tenancy Act was a bar to its being raised 
in any subsequent proceedings. Section 109 
provides that “subject to the provisions of 
s, 103-A, a Civil Court shall not entertain 
any ‘application or suit concerning any 
matter which is or has already been the 
subject of an application made, suit insti- 
tuted, or proceedings taken under ss. 105 to 
103 both inclusive.” Ido not think that 
the defence taken by the defendants in the 
suit can ba considered as eitheran appli- 
cation or a suit. Therefore s. 10) is no 
bar to ‘the defendants contending that 
there had been a decrease in area and hence 
thay were eatitled to an abatement of rent 
even though thay had brought forward the 
gam? contention in the pro3eedings under 
s. 105 of the Bangal Tenancy Act.- This 
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point is decided in favour of the appel- 
lants. . 

The respondents, however, contend that 
under O. XLI, r. 22, they are entitled to 
support the decree on grounds decided 
against them, namely, the question of res 
judicata. This contention of the respon- 
dents is, I think, correct and they are entitl- 
ed to ask the Court to decide whether the 
question of res judicata has been correctly 
decided by the lower Appellate Court. The 
question of res judicata arises in the follow- 
ing way. The plaintiffs brought a suit 
against the defendants for the rent of 1323 
and 1324. This suit was No. 480 of 1918 in 
the Court of the Munsif of Pinga. The 
material portion of the judgment of the 
learned Munsif is as follows: “The defend- 
ant No. 2 contended that defendant No. 1 
had no title. Thatis a matter which need 
not be looked into in a rent suit. The main 
defence is that there has been a reduction 
inarent. There is no reliable evidence on. 
the point. The defendant does not know 
the origin of the tenancy; whether there 


.was any measurement at all and what was 


the standard of measurement. Decrees, 
Exs. I to 3, would show.that the plaintiffs 
are realising rent from the defendants at 
the rate claimed for many years without 
any protests. No reduction in area has 
been shown. The claim is proved and 
the suit is decreed with costs.” Now, the 
learned Advocate for the respondents argu» 
ed that the defendants had raised in this 
suit the identical question which had been 
raised and decided against them in the 
former suit, namely, Suit No. 480 of 1918, 
namely, as to whether there had been any 
reduction in area and whether in view of 
this reduction in area they were entitled to 
any abatement of rent and this point was 
decided against the defendants the learned 
Subordinate Judge finding that no reduc- 
tion of area had heen shown. He contends 
that the point now raised is identically the 
same ag was raised in Suit No. 480 of 1918 


‘and, therefore, the matter is res judicata, 
The learned Vakil for the appellants has 
-referred us to the case of Nil Madhub Sar- 
-kar v. Brojo Nath Singha (1) as an author- 
-ity for the proposition that a previous 
-decision as to the question of the area of a 
-tenancy is not res judicata in a subsequent 


suit between the parties. In disposing af 
this case the learned Judges remarked, 


(1) 21 C. 236, 10 Ind, Deo, (i5) 789) 


740" . i 
“We cannot -say-that the questions ‘which 
the defendant raises in this suit were 
heard and finally. determined in the suit of 
1888.” In that view of the matter clearly 
the question is not res judicata because it 
had not been heard and finally determined 
and that is all that that authority decides. 
On the other hand there is the case of Nobo 
Doorga-Dossee v. Foyzbux Chowdhry (2). 
In that case the plaintiff had obtained a 
patni lease of certain villages from the 
defendant in 1861 at an annual rent and 
in 1865 was evicted from a portion of- the 
property: She took no step to obtain 
abatement ; but inasmuch as she did not 
pay any rent for the year 1871 the defend- 
ant brought-a-suit against the plaintiff for 
rent of that- year. The plaintitf set up the 
defence that she was entitled to an abate- 
ment of Re. 155 from her rent, the Rs. 155 
representing the annual: value of.the pro- 
perty which she had lost in consequence 
of the eviction. In that suit it was decided 
that the amount of abatement-she was 
entitled to was Rs. 42. No appeal was made 
against that decision. 
the plaintiff for the purpose of obtaining a 
permanent: abatement of her rent she 
claimed the precise measure of abatement, 
viz, Rs. 155 which she had claimed in the 
suit brou ght against her by the defendant. 
Held, that the question was res judicata it 
having been raised and decided in the 
former suit. It seemsto me that the princi- 
ple of this decision applies to the present 
čase. The. question was raised in the 
former suit as to whether there had 
been any reduction in the area. This suit 
it may be noted was instituted shortly 
after the settlement- proceedings. It was 
mot alleged, so faras I can ascertain that 
there had been any change in the area 
subsequent to the settlement proceedings. 
The claim for abatement was apparently 
‘based on the fact that the settlement record 
shows an area considerably less than the 
‘area for which the tenancy washeld, That 
point was decided by the learned Munsif in 
‘the Suit No. 480° of 1918 holding that no 
reduction of the area had been shown. As 
‘farasI can see an identical question was 
raised in the present suit as to whether 
there had been any reduction in area. 
that view of the matter I think that this 
-question of reduction of the area of the 
chenancy is res judicata by virtue of the 
` Buit No. 480 of 1918. 


(2) 10. 202; 24 W: R, 403; 1 Ind, Dec, (x, s.) 129, 


NARBMAL MULCHAND V. JAGATMAL THARDMAL, ° 


In a suit brought by - 


In. 


(91-1. G. 19951: 


The result is. that the appellants succeed 
upon one point but they fail on the ques- 
tion of res judicata. The result, therefore 
is that the appeal must be dismissed with 
costs, 

Gg any; J.—I agree. 

Appeal dismissed.' 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Paivy CoUNCIL APPLICATIONS Nos. 132 AND 
133-oF 1923. 
October 30, 1924. 
Pr eaei —Mr. Kennedy, JO. and 
Mr. Raymond, A. J. O: 
NARUMAL MULCHAND AND OTHERS— 
APPLICANTS. 
versus i 
JAGATMAL THARUMAL ANÐ OTHERS— 
OPPONENTS. 4 
. Hindu Law—Joint family—Decree against fapher, 
when can be executed against. family property. < 
Where a.decree is _passed against a . Hindu. father 
who is the manager of a joint Hindu family and it 
appears that the decree was passed against him in his 
capacity as representative and manager of the family, 
the decree can be, executed against the family .pro~ 
perty. Itis not. necessary , in such a case that the 
decree should state in express terms that it is pasced 


against the defendant as the manager of the joiht,. 
family. 


Applications for leave to appeal to Privy. 
Council against the judgment of Mr. Kain- ` 
caid,,J..C., and Mr.-Aston, A. J. C., dated: 
T 24th April 1994, printed as 82 Ind. Cas; 

39. 

Mr. Kimatrai Bhojraj, for the Applicants, 

Mr. Sri Kishindas Lulla, for the Oppo- 
nents. 

JUDGMENT. —These are two applicas 
tions to be allowed to appeal to. the Privy 
Council and in the applications several 
points of law are.raised but they are all 
abandoned with the-exception. of one. If 
remains to be seen. whether that ground is 
substantial ground for allowing the applis 
cants to appeal to the Privy Council. 

The whole .guestion' turns upon this, 
whether when a decree is passed against: 
‘the father who is the manager. of an. un- 
divided.Hindu family, before it can be exes 
cuted, it-is necessary that the decree should 
specifically be obtained against him in ‘that 
capacity, that: is to say, ‘whether. the .said 
decree should: clearly and ` unmistakably 

express that it is obtained against such 


[91 I. ©. 1925) 
father.and manager, not only in his own 
personal capacity, but also in his representa- 
tive capacity. But wethink-on the authori- 
ties all that is necessary is that it should 
appear that such a decree was, as a ‘matter 
of fact, passed against the father in his 
capacity .as representative and managar, and 
that it is not necessary that the decree 
should beso drawn in express terms. But 
as regards the „qüestion whether this par- 
ticular decree was passed against the father 
‘in his representative capacity, there is no 
‘doubt de facto that it wasso passed and it 
has .been held so to be passed by three 
` Courts at least. 
no substantial ground of law on which 
appeals to the Privy Council can be based. 
| We, therefore, dismiss these applications 
with costs, 


Z. K. Applications dismissed, 


CALCUTTA HIGH COURT. 
Crvin Rute No. 670 or 1925. 
August 5, 1925, 
Present:—Mr. Justice Ouming and 
Mr. Justice Gregory. 
Srna BELAIT ALI AND OTBERS— 
i PE ON < 


HARI PROSAD MOITRA AND OTHERS— 
OPPOSITE PARTIES, 


Civil Procedure Codé (Act V of 1908), s. 141, O. ae 


r.18—Bengal Tenancy Act (VIII of 1885), s. 95~- 
Common manager, a eni of, application ae 
‘Ix parte order—A pplication to set aside order, whether 
maintainable. 

A proceeding under s. 95 of the Bengal Tenancy 
Act for the appointment of a common manager is in 
the nature of a suit and’r. 13 of O. IX of the Q. P. C., 
-therefore, -applies to such a proceeding by virtue of 
the provisions of-s. 141 of the Code. 

- Rule against an order of the District 
Judge, Birbhoom, dated the 20th May 1925, 
re-hearing Case ‘No. 14 of 1925, in Mis. 
Judicial Case No. 2 of 1924. 

Dr. Jadunath Kanjilal (with him Babus 
"Purna Chandra and Ramesh Chandra Pal), 
for the Petitioners. 

Mr. Amarendra Nath Bose and Babu 
_Lalit Mohan Sanyal, for the Opposite Party. 

JUDGMENT.—This Rule is directed 
against an order of the learned District 
J.adge of Birbhum refusing to entertain an 
_application under O. IX, r.-13, C. P. C.,on the 
¿ground that O, IK, 7, 13 had no application 


t 


`. BELAIT-ALI v, HARI PROSAD MOITRA, 


There will thus appear. 
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to proceedings for. the -appointment of a 
common manager under s. 95 of the Bengal 
Tenancy Act. The facts appear to be these 
—the opposite party applied to the District 
Judge of Birbhum, for the appointment ofa 
common manager under s. 95 of the Bengal 
Tenancy Act. The petitioner wishing to 
file objections to the application engaged a 
certain Pleader to appear for him, The 
learned Pleader was unable to appear for 
the petitioner as he gave up his practice in 
Birbhum and went to the Sub-Division of 
Kissengunge in the District of Purnea where 
he began to practice. The petitioner then 
endeavoured to instruct another Pleader 
‘but was unable to instruct himin time. As 
no time was granted to him the matter was 
decided ex parte against him on the 25th 
March 1925. Hethen filed an application 
under O. IX, r. 13, O. P.C. on the 17th 
April 1925 for a review of the order of the 


-25th March. The learned District Judge 


rejected this application on the ground that 
0. IX, r. 13 had no application to proceed- 
ings for the appointment of a commen 
manager. 

The petitioner bas obtained the Rule and 
one of the grounds on which this Rule was 
issued was that O.- IX, r.13 does apply to 
the ċase. ` Whether O. IX, r. 13 does ‘or does 
not appiy to such proceedings would depend 
upon whether such proceedings come within 
the purview of s. 141 of the C. P. ©. If 
s. 141 does ‘apply to such proceedings then 
obviously O. IX, r. 13 will also apply. As 
to whether proceedings in connection with 
the appointment of a common manager 
under s. 95 of the Bengal Tenancy Act do 
er do not come within the purview of s. 
141 the question is concluded by authority. 


‘It is sufficient to refer to the case of Asad Ali 


Chowdhury v. Mahammad Hossain. Chow- 
dhury (1) which decides that such proceed- 


. ings are proceedings of the nature of a 


suit and come within the purview of s. 141, 
That being so it is-quite clear that O. IX, 
r. 13 does apply to such proceedings. 

In tbis view of the case the Rule is made 
absolute and the case will be sent back to 
the learned District Judge to be dealt with 
under the provisions of O. IX, r. 13, C. P. C. 
The petitioner is entitled to the costs of this 
a aa Hearing-fee one gold mchur. 

Rule made absolute. 

d) 36 Ind. Cas. 177; 43 C. 986; 20 0. W. N, 1009, 


1 
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MADRAS HIGH COURT. 
Civiu APPBAL No. 420 or 1922. 
j December 19, 1924. 
Present :—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Odgers. 
GARIMELLA ANNAPURNAYYA— 
PLAINTIFF—APPELLANT 
versus 

MUNSUNURI VENKATASUBRAH- 
MANYAM AND OTHERS—DEFENDANTS 


Nos. 1 ro 6—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
T. 7—Minor plaintiff—Compromise by next friend, 
whether binding on minor—Failure to take technical 
_plea—Gross negligence. 

Plaintiff sued for a declaration that he was the 
-adopted son of one Band thata gift by the latter of 
certain properties in favour of his wife was invalid 
and for recovery of the property. A previous suit had 
been instituted by the natural father of the plaintiff 
as his next friend during his minority for the same 
reliefs. That suit’ was compromised by the next 
-friend of the plaintiff accepting a small portion of the 
property for the minor and surrendering the rest of 
his claims. The Court had given leave to the next 
friend to enter into the compromise upon the certifi- 
cate of his Pleader that the terms were beneficial to the 
minor. It was contended in the present suit that the 
next friend of the minor plaintiff had been guilty of 
gross negligence in not pleading in the prior suit the 
invalidity of the gift in: favour of B's wife on the 
ground that a certain item of property had been im- 
properly included in the deed of giftso asto give 
jurisdiction toa particular Sub-Registrar to register 
the deed, and that consequently the deed was not duly 


‘registered; and also, that the plaintiff's natural father. 


had no right to represent the plaintiff in the former 
suit and to compromise the suit on his behalf: 
_ Held, (1) that since the prevailing view of the law 
at the timeof the compromise decree was not to 
‘regard the registration of a deed in the circumstances 
recited as being invalid there was no negligence on 
the part of the next friend in not putting forward that 
plea and that, in any case, there was a fair settlement 
vf the matters in dispute which was binding on the 
plaintiff ; [p. 743, col 2.| 

(2) that the natural father of the plaintiff was the 
proper person to assert his rights as adopted heir 
against the adoptive parents. [ibtd] 


Nirvanya v. Nirvanya, 9B. 365: 5 Ind. Dee. (x. B.) 


243 and Keesara Venkatapayya v. Nayani Venkata- . 


ranga Rao, 59 Ind. Cas. 978; 43 M. 288 at p. 308; 38 M. 
L. J. 149, followed. 

Per Spencer, J.—The next friend of a minor plaint- 
iff cannot be accused of negligence in not knowing the 
law better and in failing to take a point which is not 
obvious. [idid.] 

Per Odgers, J.—It is a question of fact whether the 
next friend of a minor was justified in entering into 
‘a compromise. [p. 744, col. 2.] 

: The next friend of a minor cannot be charged with 


gross negligence in that he did not foresee that the 
law would change. [ibid.] 


Appeal against a decree of the Court of 
the Additional: Subordinate Judge, Coca- 
nada, in O. S. No. 27 of 1921. 

Mr. C, Rama Rao, for the Appellant, 


GARIMETLA ANNAPURNAYYA V. MANSUNURI VENKATASUBRAHMANYAM, (911. O. 19984 


Mesers.:P.Somasundaram and P. Salaya- 

narayana, for the Respondents, 
JUDGMENT. 

Spencer, J.—The plaintiff sued in 
this case for a declaration that he was 
adopted son of the late G. Bhimmayya and 
that the gift made by Bhimmayya on 5th 
June 1906 in favour of his wife Seethamma 
was invalid and for recovery of the pro- 
perty from the persons in possession. 

Original Suit No. 39 of 1908 on the file 
of the Subordinate Judge of Cocanada was 
a suitinstituted by the natural father of 
this plaintiff as his next friend during his 


‘minority for the same reliefs as those asked 


for in tbe present case. It was ‘compro- 
mised by the plaintiff's taking 2 acres 
and a house site and surrendering the 
rest of his claims. The Court gave leave 
to the next friend of the plaintiff to enter 
into this compromise upon the certificate 
of his Pleader that the terms were beneficial 
to the minor. Under that compromise 
the minor plaintiff gave up his claim to the 
rest of the properties of the late Bhimmayya. 
The Subordinate Judge has held in the 
present suit on a preliminary issue that the 
compromise decree in O. S. No. 39 of 1908 
was not vitiated by any fraud, collusion or 
gross negligence on the part of the plaintiff's 
next friend (whois the 4th defendant) in 
the suit and, therefore, the present suit was 
not maintainable as the plaintiff was not 
entitled in the absence of fraud, collusion 
or negligence on the part of his next friend, 
to get the compromise decree set aside and 
have afresh decision upon the same points 
which were at issue in the former case. 

In appeal it is urged that the Subordinate 
Judge was in error in not deciding the 
other issues inthe suit, especially issue (7) 


- which was whether the two cents of land in 


Konkuduru village, Bikkavole Talnk, Le- 
longed tothe donor and were really meant 
to be conveyed in the gift deed or were: 
nominally inserted in order to give jurisdic- 
tion to the Bikkavole Sub-Registrar. The 
plea of fraud and collusion on the part of 
the plaintiff's next friend in the prior suit 
was given up at the trial. It is now urged 
that the next friend’s failure to plead the 
invalidity of the gift deed on account of 
the fraud upon the Registration’ Law com- - 
mitted by inserting two cents of land in 
Konkuduru which did not belong to the 
donor for the purpose of getting the docu- 
ment registered inthe Bikkavole Sub-Re- 
gistrar's office was an actof gross negligence 


` 
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which vitiated the whole proceedings and 
made the decree not binding on the minor 
plaintiff. Secondly it-is urged that the 
plaintiff's natural father had in consequence 
of the adoption lost his right to represent the 
minor plaintiff in the former suit and con- 
sequently he had no power to compromise 
the suit on the minor’s behalf. 

On the first point I feel clear that it is 

not necessary for the purpose of this case 
to decide issue (7). 

In order to determine whether the plaint- 
iff's next friend in the former suit was or 
was not guilty of gross negligence, it is 
not necessary to decide whether t the gift in 
favour of the plaintiff's adoptive mother 
was really invalid by being registered in a 
Registration Office which had no jurisdic- 
tion over the properties gifted. The real 
issue that had to be decided was whether 
the plaintiff's next friend acted bona fide 
in consenting to take 2 acres of land and 
a house site instead of continuing the 
litigation and attempting to get more by 
pleading that the gift deed was altogether 
invalidated by collusion between the “donor 
and the donee in the matter of registration. 
At the time when the compromise was 
entered into (3rd September 1909). the deci- 
sion of the Privy Council of 1914 in 
Harendra Lal Roy Chowdhury v. Hari Dasi 
Debi (1) to the effect that a collusive act of 
including asmall portion{of land not belong- 
ing to the mortgagor in a mortgage- deed 
which’was to be registered was a fraud upon 
the Registration Law had not then been 
pronounced. The law as laid down by this 
Court in Veerappa Chetty v. Kadiresan 


Chetty (2) which was decided on 2nd “April 


1913 was to the effect that the wrong ac- 
ceptance of a document for registration in 
an office of a Sub-Registrar within whose 
sub-district, no portion of the property con- 
cerned was situate was not to be regarded 
as rendering the registration invalid. Earlier 
decisions of 1879 and 1881 of other High 
Courts in Sheo Shunkur Sahoy v. Hirdey 
Narain Sahu (3) and Har Sahai v. Chunni 
Kuar (4) were to a similar effect. The 
minor's next friend would have been justi- 


(1) 23 Ind. Cas 637; 41 O. 972; 27 M. L. J. 80; (1914) 
M. W. N. 462; 16 M. L. T. 6; 18 C. W. N. 817; 19 C. L. 
J. 484: 16 Bom. L. R. 409; 12A L.J. 774; 1L. W. 
1050; 41 I. A. 110 (P. G.). 

(2) 20 Ind. Cas. 385; 24 M. L. J. 664; (1913) M. W. 
N. 525; 14 M. L. T. 237. 

(3) 6 0. 25; 5 O. L. R. 194; 3 Ind Dee. (x. s.) 17. 

(4) 4 A. 14; A. ae nek (881) 105; 6 Ind. Jur, 379; 2 
Ind, Dee, (N. 8.) 59 
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fied in 1908 or 1909 in assuming that what 
this Court decided afterwards in 1913 waa 
good lawon the point of a defect in the 
registration of documents or at any rate 
he cannot be accused of negligence in not 
knowing the law better and in failing to 
take this point which was not an obvious 
one and even if he had raised it, the suit 
might have ended in a compromise on the 
same terms from considerations of what 
would be a fair settlement. The plaintiff's 
next friend, therefore, cannot be charged 
with neglect for not putting in the fore- 
ground that plea in defeasance of the right 
of the plaintiff's adoptive mother and if 
he was not negligent in this respect, the 
decree is binding on the plaintiff as res 
judicata and the present suit will not lie. 
It is not now alleged that the plaintiffs 
next friend was negligent in any other 
manner. 

Again the suit having been brought 
against the plaintiff's adoptive mother and 
other defendants who derived a title from 
her, the adoptive father being already dead, 
his natural father was the most suitable 
person to represent his interest as next 
friend. This principle was established in 
Nirvanya v. Nirvanya (5), where it was 
held that the natural father of a minor wag 
his proper guardian to assert his right as 
adopted heir against rival claimants and 
this has been followed in Keesara Venka- 
tapayya v. Nayani Venkataranga Rao (6). I 
am of opinion that the Subordinate Judge's 
finding on the preliminary issue was 
correct and in this view it was unneces- 
sary to try the other issues. The suit failed 
and the appeal also must be dismissed 
with costs. 

Odgers, J.—In this case the plaintiff 
admittedly cannot succeed unless he can 


. show that the compromise decree in O, 5, 


No. 39 of 19080n the file of the Court of 
the Subordinate Judge of Cocanada is not 
binding on him. His case is that he was 
informally adopted by his uncle Garimella 
Bhimmayyain December 1901 when he was 
a few weeks old; it was not till 1907 that a 
registered adoption deed was executed. 
Meanwhile in 1906 Garimella Bhimmayya 
made a gift deed of all the properties in 
favour of his wife. In 1908 by the suit 
above-mentioned, the natural father of the 
plaintiff, the 4th defendant in this case, 


(5) 9 B. 365; 5 Ind. Dee. (x. 8.) 243. 
(6) 59 Ind. Cas, 978; 43 M, 288 at p. 308; 38 W L. J; 
149. 
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„brou ghta suit on plaintiff's behalf for the re- - 


covery. ofGarimella Bhimmayya’s properties 
after setting asidethe deed of gift. This 
was compromised on 3rd September 1909 
(Ex. IT, b) the adoptive father having died 
in January 1908. By the compromise the 
plaintiff got 2 acres of land anda dwelling 
“house. Inthe. present suit he alleges that 
the gift deed was executed .by Garimella 
Bhimmayya by fraud.and coercion that the 
gift deed included 2 cents of lands in 
Konkuduru village which did not belong to 


Garimella Bhimmayya and which were in-’ 


“ cluded inorder to give jurisdiction to Bik- 
‘kavole Sub-Registry, further, thatthe natural 
: father had no right to represent the plaint- 
iff in suit O. S. No, 39 of 1908 and that he 
was fraudulent and negligent in conducting 
the suit. This issue as to the binding 
character of the compromise decree and .the 
representation by the natural father was 
treated asa preliminary issue by the Sub- 
ordinate Judge and on his finding against 
the plaintiff, he dismissed the suit. Hence 
the appeal, Two points are argued before us 
—that the natural father ceases to be the 
natural guardian after adoption. This is so, 


but here he.was,in my opinion, a fit and. 


proper: person to represent the plaintiff. 
The gift by the adoptive father was in 
question and the adoptive mother was the 
donee under it. It is quite ‘plain that neither 
of these persons could properly represent 
the. adopted son. Representation for.a 
"plaintiff needs no order of Court. A minor's 
next friend may be any suitable person, 
even a natural father [Nirvanya’ v. Nir- 
panya (5) and, Keesara Venkatapayya x. 
Nayani. Venkataranga Rao (6) |. 

“ The’ important point taken is that the 
guardian ad litem (natural father) of the 
plaintiff in O: S. No. 39 of 1903 did not 
take 4 point in his plaint on which he was 
certain to succeed and .there would, there- 
fore,’ haye been. no need for, a compromise. 
Tha point in question is.as to the 2 cents of 
land in Konkudura village, It is said that 
had, that point been taken, ‘the gift deed 
mist. have. been held to be invalid and 
inoperative, The. question was only raised 
in the’ présent. sùit after amendment of the 
plaint.: . ee para. (6) (a) and’ even then only 


with _éference to the validity of .the deed. 


of gift and not with respect to the neglect 
of the’ guardian in O.S. No. 39 of 1908 whose 
alléged fraud, collusion, ete., are set out in 
para. 8 of theplaint. This is really enough 
to dispose of the ‘point, especially as the. 
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Subordinate Judge remarks that.the alleged 
fraud and collusion were given up before 
him, Thelaw is, however, also against the 
appellant. The older view was that registra- 
tion in.an office in which no partion ‘of the 
property is situated did. not render. the regis- 


tration invalid[Veerappa Chetty v. Kadiresan : 


Chetty (2).] This was the prevailing view 
in 1908. Itis only since it has been altered 
[Harendra Lal Roy Chowdhuy v. Hari Dasi 
Debi (1)] and even then it must be.shown 
that there was collusion . between the par- 
ties [Venkata Lakshmikantaraju Garu v. 
Peda Venktata Jagannadharaju Garu (T) 
and Biswanath ‘Prasad y. Chandra Narayan 
Chowdhury (8).] 

Ido not think a guardian can be charged 
with gross negligence in that he did not 
foresee that the law would change. 
if this is to be imputed to him as I have 
stated the charge: is limited. to. a certain 


state of facts not proved to.exist here. ‘It ` 


is a question of fact whether a guardian 
is justifiedin entering into a compromise 


“EBaboo Lekraj Rey v. Baboo Mahtab Chand 


(9).] 

Here we have the permission of the Court 
which considered the circumstances. >- 

A further point was raised. about the 
house, Sch. B, sold to the natural father by 
the -adoptive ‘mother (Ex. ©) itissaid at a 


- nominal price.and as a bribe to induce-him 


as guardian to enter into,the compromise, 


The price was Rs. 700 the value put on the 


house by the plaintiff in his present plaint. 
Tt was valued at Rs. 400. inthe plaint in 
O. S. No. 39 of 1908 (Ex. B) and in the 
decree. Thevalue is now 
The Subordinate Judge finds that the. house 


‘was ipurchased. for consideration and it 


could not.be rented. There is, therefore, 
nothing wrong about that. 

Tho “appeal fails and is dismissed with 
costs. 

V. N. V. 

ZK 

(7) 77 Ind. Cas. 464; 46 M. L.- 12; (1924) M. W. X. 
125; 33-M. L. T. 243; (1924) A. E T. (M.) 281. 

(8) 63.Ind. Cas. 770; 48 O. 509 at p. 516; 49 I. A. 


127 (P. Œ). 
(9) I4 M. L A393: 17 W. R. 117; 10B. L. R. 35; 2 


Suth. P. C.J. 536; 3 Sar. P. C. J. 43; 20 E R. 833. 


Appeal dismissed. . 


Even 


really double. ` 


911 G. 1925] 
MADRAS HIGH COURT. 
CIvIL Revision PETITIONs Nos. 205 
AND 216 or 1923. 

. December 12, 1924. 
Present:—Mr.. Justice Wallace 
i and Mr Justice Madhavan Nair. 
“RAMASWAMI CHETTIAR—PETITIONER 
versus 
VENKATARAMA IYER AND OTHERS— 


RESPONDENTS. 

* Civil Procedure Code (Act V of -1908), ‘Sch. II, 
paras. 1h, 15—Arbitration—Power conferred on 
arbitrators to sell pr operty—Rules for conduct of sale, 
power to make—Dispute as to interpretation of rules— 
Arbitrators, whether entitled to adjudicate on dispute 
—Misconduct—Award made without jurisdiction, 
validity of—Procedure—Award, whether must be re- 
mitted to arbitrators. 

Where a reference to. arbitration confers a power 
upon the arbitrators to sell the properties belonging 
to the parties, such power would naturally carry 
with it the power to make rules for the conduct of the 
sale and such rules subscribed to by the bidders, 
would, in the case of such parties to the reference as 
subscribed to these rules, extend to the arbitrators 
authority to sell according to these rules, but would 
not‘extend' to them any power to act outside these 
rules, or, any power to decide in a case of controversy 
whether or not these rules had been complied with. 
> [p. 746, col. 1] 

Where the terms of the referii or of the sale do 
not imply any consent by the parties to submit to the 
arbitrators the decision of their own conduct of the 
sale or re-sales, such consmnt cannot be considered 
to. be inherent ina consent to have the sale or re-sale 
conducted according tothe rules luid down by the 
arbitrators. [p. 746, cols. 1 & 2.] 

. On an application to set aside an award made by 
an arbitrator in a pending suit the finding of the 
Judge as to whether there has been misconduct on 
the part of the arbitrator or notis final and cannot 
be attacked in appeal cr revision. [p. 747, col. 2.] 

Gulam Khan v. Muhammad Hussain, 39 0. 167; 29 
T. A. 51; 6 ©. W. N. 226; 12 M. L.J. 77. 4 Bom. b. R, 
161; & Sar. P.O. J. 154; 25 P.R. 1902 (P. C.), Kali 
Charan Sirdar v. Sarat Chunder Chowdhry, 30 O. 397; 
70. W. N. 545 and Batcha Sahib v. Abdul Gunny, 21 
Ind. Oas. 308; 38 M. 258; 14 M..L. T. 314;:25 M. L. J. 
507; (1914) A M. W N. 143, followed. 

But a,party to a reference is entitled to be pro- 
tected by the law against a decision by the arbitra- 
tors on points not referred to them at all, as well as 
against a dacree of Court based on such a decision. 
fp. 747, col. 2; p. 748, col. 1] 

Misconduct in respect of the existence of which the 
Judge's decision is final must he misconduct in carry- 
ing out the terms of the reference and within the, 
scope of it. Anything beyond that is action without 
jurisdiction whether or not it may amount also to~ 
misconduct, [ibid.] / 

‘If an award is beyond the jurisdiction of the 
arbitrators, and, therefore, made without jurisdiction, 
the decree which embodies it is also made without 
jurisdiction. [ibid] | 


Where an award is beyond the jurisdiction of the i 


arbitrators the duty of the Court is to remit the 
award. to the arbitrators under the terms of para. 14 
of Sch. IT to the O. P. ©, [ébid.]. 

Petitions, under s. 11d of Aci V of 1908 


“and s,. 107 of the Government of India 
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Act, praying the High Court to revise am 
order ofthe Court of the. District Munsif, 
Mayavaram, dated the 22nd January 1923, in 
I. A. No. 284 of 1921, in O. S. No. 505 of 1919. ° 

Messrs. T. R. Rama Chandra Tyer and 
S. Ramaswamy Dikshit, for the Petitioner 
in No. 205 of 1923. 

“Mr. K. Bhashyam Iyangar, for the Peti- 
tioner in No. 216 of 1923. 

Messrs. S. Venkatachari, K. V. Krishna- 
swamy Iyer and S. Krishnamachariar, for 
the Respondents. 


JUDGMENT. —These two civil revi- 
sion petitions are presented against the 
order of the District Munsif of Mayavaram 
confirming an award in the matters in dis- 
pute in O. S. No. 505 of 1919 on his file, 
dismissing petitioners’ objections and 
granting ‘the respondents a decree in ev- 
cordance therewith. The petitioners chal- 
lenge the order on various grounds, the 
chief contention being that the arbitrators 
decided two matters beyond the scope of 
the reference and, therefore, beyond their 
jurisdiction, and, therefore, the lower Court, 
in accepting their decision on these points 
and incorporating it in its decree, has ex- 
ceeded its jurisdiction. The arbitration 
was in the matter of the dissolution of part- 
nership between the six plaintiffs in the 
suit and the defendants, who were jointly 
working a mill concern. The reference to 
arbitration, Ex. A, gave the arbitrators 
authority, inter alia, to sell the property, 
moveableandimmoveahle, by public auction 
to the highest bidder, whether he be a part- 
ner or a stranger, to collect the sale-pro- 
ceeds and to distribute them among the 
partners according to the interests they had 
in the concern. The arbitrators were also 
to sell book debts and outstandings, but 
among the partners. only. The final amounts 
due to the various partners were then to be 
settled and adjusted with reference to any 
liability incurred by any partner who may 
have been.a successful bidder at any of 
the sales. The arbitrators héld a public 
sale of the mill itself and its machinery 
on 30th May 1920 and they were knocked 
down to the. 4th plaintiff, one of the peti- 
tioners, for Rs. 28,000. One of the con- 
ditions of the sale, see Ex. D, was that 
the bidders should deposit Rs. 1,000 as 
soon as the sale was knocked down. The 
4th plaintiff was able to deposit only 
Rs. 500. Under a further condition, any 
bidder who thus made default in paying 
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his deposit, had to run the risk of a re-sale, 
his own sale being cancelled and he being 
responsible for any loss arising out of the 
re-sale. Accordingly a re-sale was held on 
the same terms on 19th July 1920, at which 
the highest bidder was one M. K. V. 
Kandasami Pillai for Rs. 20,000, see. Hx. U. 
He had deposited Rs. 100 before bidding 
and before the sale was closed was asked to 
pay up the balance of Rs. 900 to make up 
the initial deposit of Rs. 1000. This was 
prima facie a clear breach of the rules. He 
went away saying that he had no money. 
The property . was, therefore, not knocked 
down to him but was again put up to 
auction, and this time one Ramachandra 
Iyer bought it for Rs. 14,950. The arbitra- 

- tors in their award have taken Rs. 14,950 
as the sale-proceeds and, in their adjust- 
ment, have debited plaintiffs Nos. 4 to 6, 
the present petitioners, with the difference 
between that figure and Rs.” 28,000, the 
amount for which the property was knock- 
ed down to 4th plaintiff at the first sale. = 

Three points are hereon raised by the 
petitioners: first, that the arbitrators had 
no jurisdiction to break their own rules 
of sale and refuse to knock down the 2nd 
sale to Kandasami Pillai, because he had 
not paid up the full Rs. 1,000 and thus 
make petitioners responsible fór a deficit 
of Rs. 28,000 minus Rs. 14,950 instead 
of Rs. 28,000 minus Rs. 20,000; secondly, 
that the arbitrators had no jurisdiction 
to adjust this deficit in calculating the 
amounts due to each partner; and thirdly, 
that, in any case, they lad no jurisdic- 
tion to debit the shares of plaintiffs 
Nos. 5 and 6 with any portion of this 
deficit. We are of opinion that all these. 
points are valid. The reference, Ex. A, 
empowers the arbitrators to sell and carry 
over to the general adjustment the sale- 
proceeds. The power to sell would, no 
doubt, naturally carry with it the power to 
make rules for the conduct of the sale and 
such rules, embodied in Ex. D and sub- 
seribed to by the bidders, would, in the case 
of such parties to the reference as sub- 
scribed to these rules, extend to the arbi- 
trators authority to sell according to these 
rules, but would not extend to them any 
power to act outside these rules, or, and 
this is the important point, any power to 
decide in a case of controversy whether or 
not these rules had been complied with. 
Neither the terms of the reference nor the 
terms of the sale imply any consent by the 
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parties to submit to the decision of the 
arbitrators on any controversy regarding 
the arbitrator's own conduct of the sales 
or re-sales, and such consent cannot be con- 
sidered to be inherent in a consent to have 
the sale or re-sale conducted according to 
the.rules laid down by the arbitrators. One 
would require a very definite and specific 
term in the reference before concluding 
that the parties to it agreed to be bound, 
in a matter of the arbitrator's own conduct 
of the sale, by the arbitrators’ own decision. ' 
We are clear that the arbitrators, in decid- 
ing that there had been no sale to Kanda- 


“swami Pillai and that, therefore, the peti- 


tioners were liable for the difference between 
Rs. 28,000 and Rs. 14,950, were acting out- 
side the scope of their reference. 

As to the second point, the reference: 
itself contains no ‘provision for adjusting 
the deficit ona re-sale against a partner. lf 
it is within the scope of the arbitrators’ 
jurisdiction, it can only be so under the 
rules of sale consented to by the hiddeis 


‘and would only bind the subscribers to it. | 


Now, the 6th plaintiff did not subscribe to 
Ex. D at all, and so, it cannot bind him. 
The 4th and 5th plaintiffs subscribed to a 
condition in Ex. D that “for the loss arising 
from the re-sale we will be responsible,” and 
again that” in case the plaintiff in the said 
suit buys at the auction, we agree to pay 
the remaining amount out of the remaining 
sum that ought to be paid éxcluding the 
share amount that is due for the balance 
according to the terms of the agreement”. 
But neither of these conditions implies to 
our minds any surrender by the partner 
subscribers of the right possessed by them, 
as much as by stranger subscribers to have 
the opportunity of challenging the arbi- 
trators’ conduct in the matter of re-sale and 
contending that the amount fixed by them 
as a deficit on the re-sale was not owing at 
all or was owing only in part. None of the 
documents concerned with the reference. 
and the sale draws any distinction in this 
matter of a possible deficiton a re-sale 
between the position of tbe partner 
and that of the stranger-purchaser and, 
therefore, the arbitrators have no greater 
power of dealing with such deficits in 
the case of a partner than they have in 
the case of a stranger. On this point we 
have the admission of one of the arbitrators. 
himself R. W. No. 3 that “it does not appear’ 
from the reference petition that we can 
award damages but we thought we had guely ` 


(ÒL I U. 199) 
The parties did not tell us to award 


We 


power, 
damages against this or that person. 


did what we thought proper. Ifany stranger - 


was the last bidderin the first sale of the 
mill and he had made default we would 
have written in the award that the 
said bidder was liable to pay damages 
and that the parties should file a suit 
against him to recover that amount”. It 
seems clear from that statement that the 
arbitrators themselves recognised the true 
position and that they had exceeded their 
jurisdiction in thus awarding damages. 

As to the third point,. namely, debiting 
the shares of the plaintiffs Nos. 5 and 6 
with a portion of this deficit, their lack of 
jurisdiction seems to be still more obvious. 
As the arbitrators cannot enforce in these 
proceedings the collection of the deficit 
from the purchaser, 4th plaintiff, still less 
can they enforce it against the plaintiffs 
Nos. 5 and 6 who were not purchasers at all, 
The only reason put forward by them 
is that plaintiffs Nos. 4 aad 6 held one 
share in the business among themselves 
and that, in objecting to the re-sale, plain- 
tiffs Nos. 5 and 6 associated themselves, 
with the 4th plaintiff, see Ex. J. One of‘the 
arbitratorsexamined as R. W. No. 6 before 
the. District Munsif on this point said, 
“None of the parties requested us to collect 
the damages from Ramsami Chettiar and 
his brother and nephew, plaintiffs Nos. 4 
to 6. Wedid not question Ramswami Chet- 
tiar and his people why damages should 
not be allowed against .them. There was 
no enquiry about the matter. As Rama- 
swami, Kesava and Govindan, that is, plaint- 
iffs Nos.4to6 are members of the same 
family and as they were doing everything 
about the mill together we decreed dam- 
ages against the last two also. We did not 
enquire whether they were divided”, which 
amounts merely to saying that the arbitra- 
tors believed among themselves that the 
4th plaintiff was binding also for plaintiffs 


Nos. 5 and 6; but as to the grounds for. 


their belief their statements are particular- 
ly vague. Even if the reference permitted, 
which we doubt, the arbitratorsto make a 
roving enquiry as to who was the real pur- 
` chaser in the final sale, it certainly does 
not authorise them to make such anen- 
quiry as to who was the real purchaser at 
a sale, subsequently cancelled, and there- 
fore, nota sale at which “sale proceeds” 
available for distribution by the arbitrators 
were realised, It is also quite clear that at 
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the time of sale the arbitrators did not 
treat plaintiffs Nos. 5 and 6 as the purchas- 
ers. The property was not knocked down 
to them, nor were their signatures taken 
as the highest bidders; nor did the arbitra- 
tors give any notice to plaintiffs Nos. 5 and 
6 in theterms of the notice ‘Ex. G which 
they sent to the 4th plaintiff. On this point 
no subsequent evidence or statements in 
the nature of admissions by the 5th plaint- 
iff in his evidence before the District 
Munsif can be relevant to validate a 
preceding decision in the award which 
was invalid, at the time of the award. 
It is quite clear that at the time of the sale 
the person accepted bythe arbitrators as 
the purchaser was the 4th plaintiff and 
the 4th plaintiff alone. We are satisfied, 
therefore, that,.in fastening the damages of 
the deficit at the re-sale on plaintiffs Ncs. 5 
and 6 also, the arbitrators were clearly 
exceeding the terms of their reference. 

. It is not necessary to go into the other 


‘points raised, on some of which the lower 


Court has dilated at great length. It is 
obvious that, if the arbitrators have de- 
cided matters outside the scope of their 
reference, the Judge was not entitled to 
include such matters in his decree. It is 
no part of the-Jndge's business to decide 
whether the . plaintiff's objection to the 
arbitrators’ conduct in the re-sale and the 
allocation of the deficit isjustified or not 
by.the facts proved in evidence before him. 
The only point that he has to consider is 
whether the disposal of such objections 
was within the scope of the reference or 
not, and, if it was not, then he has nothing 
todo with it at all. The Judge has treated 
the case far too much as if it was an appeal 
against the arbitrators’ findings. That is 
not a proper point of view at all. He seems 
to regard the case at its worst, as raising 
merely questions of misconduct of the 
arbitrators on which, ef course, if there is 
no question of lack of jurisdiction, or 
material irregularity in the exercise of it, 
his finding is final and cannot be attacked 
either by way of appeal or revision. See 
Gulam Khan v. Muhammad Hussain (|), 
Kalicharan Sirdar v. Sarat Chunder Chow- 
dhry (2) and Batcha Sahib v. Abdul Gunny 
(3). Buta party is entitled to be protected 

(1) 29 O. 167; 29 I. A. 51; 6 C. W. N. 226; 12 M. L. 
7.77: 4 Bom. L. R. 161; 8 Sar. P. C. J. 154; 25 P, R. 
1902 (P. O.). 

(2) 30 ©. 397; 7 C. W. N. 515. 

(3) 21 Ind. Cas. 308; 38M. 256; 1AL L. T, 314; 25 
M. L. J, 507; (1914) M. W. N. 142. 
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. by the law against a decision by arbitrators 
ov points not referred to them at all, and 
agiinst a decree of Court based on such a 


decision, all the more because he has no ` 


right of appeal: see Merali Visram v. 
Sheriff Devji (4). The real point at issue 
here is the question of lackof jurisdiction 
for the arbitrators. It is in fact contended 
by the respondent that all that has been 
urged by the petitioners is mere miscon- 
duct on the part of the arbitrators and not 
want of jurisdiction. The distinction has, 
no doubt, to be kept in mind but there is no 
doubt in our minds in this case about the 
answer, Misconduct must be misconduct 
in carrying out the terms of the reference 


and within the scope of it. Anything beyond ` 


_that is action without jurisdiction whe- 
ther or notit may amount also to miscon- 
duct. ‘If the arbitrators’ award is then be- 
yond their jurisdiction and, therefore, was 
made without jurisdiction, then obviously 
the decree which embodies it is also made 
without jurisdiction. The duty of the 
lower Court, when an award sent to itis 
beyond the jurisdiction of the arbitrators, 
was not to pass a decree in accordance 
therewith but to remit it back to the arhi- 
trators under the terms ofs 14 of Sch. H 
of the C. P. C. | 

- he order of the lower Court cannot, 
therefore, be supported. We must hold 
that it is without jurisdiction and we must 
seb it aside. Noother grounds of attack 

on the lower OCourt’s jurisdiction have 

been urged before us., In the circumstan- 
ces we set aside the lower Court’s order 
and direct it to pass an order in accordance 

with law. ; . 

Plaintiffs Nos, 4, 5 and 6 will have their 
costs (one set). Past and future costs in 
the lower Court will abide the result. 


V. N. V., Order set-aside, 
Z. K. 


_ ` (4) 12 Ind. Cas, 687; 36 B. 105; 13 Bom. L. R 1017. 
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< period commencing from 1321 down to 1324 


fot L 0, 1925) 
CALCUTTA HIGH COURT. re 
APPEAL FROM APPELLATE Decree No,.2143_ 
or 1923, 
July 28,.1925. ; 
Present:—Mr. Justice OChakravarti. 
SURMAN SHAIKH KAZI—Dzrenpant— 
APPELLANT 
versus d 
NAFAR CHANDRA PAL CHOUDHURY— 
PLAINTIFF —RESPONDENT. | 

Landlord and tenant—Death of tenant—Tenancy 
recorded in name of some heirs of dececsed, effect of 
—Decree for rent obtained against recorded tenants, 
nature of. - , . 

The question as to whether one heir.or some of the 
heirs of a deceased: tenant represent! the tenancy is 
primarily a question of fact. [p. 749, col. 2.] 

Where a raiyat dies it very often happens that 
the male members of the family are allowed to repre- 
sent the tenancy. So far as-the landlord is concerned 
they are recorded as tenants in the landlord's sherista. 
The recorded tenants pay the rent for the whole . 
holding and the landlord recognizes them as the sole 
tenants of the holding so far as he is concerned. 
Such an arrangement does not, however, extinguish 
the right of the other ‘heirs of the tenant. If they 
are ignored they have a right to establish théir rights: 
against the usurpers and may ask the landlord to 
record them also as joint tenants. But until that is 
done the landlord has a right to institute suits for 
rent against the recorded tenants and the decree 
which the landlord obtains in such a suit would have 
the character of a rent-decree although it is obtained 
against one or some of the heirs of a deceased tenant, 
the principle being that the landlord is not bound to 
go beyond his books to find out who the tenants are. 
[p. 749, col. 2;. p. 750, col. 1.] > 

Appeal against a decree of the District 
Judge, Nadia, dated the 23rd of April 1923, 
reversing that of the Munsif, Second Court, 
at Krishnagar, dated the 7th of February 
1919. 

Mr. Manmatha Nath Roy and Babu Surja 
Kumar Aich, for the Appellant. 

Mr. Amarendra Nath Bose and Babu 
Radhika Ranjan Guha, for the Respondent. 

JUDGMENT.—This second appeal is 
‘by the defendant and arises out of a suit 


brought by ‘the plaintiff-for a 


at the rate of Rs. 25-12-5 gandas annually 
andalso for cesses. The suit was based upon 


“a kabuliyat executed by the defendant on 


the 25th November 1910, 

The defence of the defendant was that 
Forong the father of the defendant who was 
the original tenant left a widow and. also 
“a daughter who were alive and thatas the 
widow and the daughter had not been made. 
parties to the suit, the suit for rent was not 
maintainable. The defendant further plead- 
ed that the kabultyat was vitiated by fraud 
and collusion. The defendant also pleaded 


[91-1. 0. 1928] 


tender of the rent which was not accepted. 
Defendant further pleaded that before the 
kabuliyat was executed the rent paid by his 
father was 4t the rate of Rs. 22-14-10 gandas 
and that the rent was paid at that rate. 
The Court of first instance found that the 
kabuliyat- was vitiated by fraud and, there- 
fore, was not: binding upon the defendant 
and that, therefore, the rent payable by the 
defendant was at the rate of Rs, 22-14-10 gan- 
das and gavea decree at that rate. That 
Court further held that the decree granted 


to the plaintiff was merely a money decree ` 
_as the other two heirs of Forong were no 
‘made parties to the suit. . 


On appeal by the plaintiff the learned 
District Judge found that there was no 
fraud practised in taking thekabuliyut from 
the - defendant and that the defendant 
fully understood the terms of the contract 
and the reason for the enhancement of the 
rent by the kabuliyat from Rs. 22-14-10 gan- 
das to Rs.25- 12-5 gandas. The learned District 
Judge further found that the defendant 
represented the tenancy after the death of 
his father and, therefore, the suit for rent 
was properly constituted against the record- 
ed tenant and, therefore, the decree would 
be a rent decree under the law. Upon 
these findings the learned District Judge 
made adecree for theamount claimed by 
the plaintiff; and against that decree the 
present appeal has been filed by the defen- 
dant. 

The only point raised before me was 
that the finding of the learned . District 
Judge that the defendant represented the 
tenancy was not based upon evidence upon 
which such a finding can be sustained. It 
was further contended that as Forong 
admittedly left two other heirs and the 
defendant’ did not represent the tenancy 
the decree made by the learned District 
Judge could not have the effect of a rent 
decree. 
ment itis necessary to state a few facts. 
It appears that the tenancy admittedly 
belonged to one Torong who died in the 
year 1907 or 1908 leaving behind him a 
widow a daughter and the defendant as 
his only son. The defendant, as I have 
already stated, executed a kabuliyat on the 
25th of November 1910 in favour of the 
landlord with respect tothe tenancy which 
Torong had left and by that kabuliyat 
agreed to pay an enhanced rent at the 
rate of Rs. 25-125. It appears that no 
question was raised by the widow or the 
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daughter all these years as to their share 
of the jote left by Forong. The defendant 
continued in possession of the holding and 
paid rent fixed by the kabuliyat; and not 
only that along with the execution of the 
kabuliyat he executed a kistibandt bond in 
favour of the landlord for all the arrears 
of rent due before the execution of the 
kabuliyat. In the year 1914 the plaintiff 
brought a suit for rent against the defen- 
dant and it was decreed ex parte against 
him on the 2nd June 1914. An applicaticn 
was made by the defendant to set aside the 
ex parte decree but that application failed. 
The present suit for rent was brought 
against the defendant on the 20th April 
1918. It is unnecessary to follow the che- 
quered career of this litigation as we sre 
not concerned with the earlier decisions in 
this case. I havealready stated what the 
findings of the two lower Courts in the 
present trial are. 

As to the-first point the answer is a very 
simple one and that is this—the question 
as to whether one heir or some of the heirs 
of a deceased tenant represent the tenancy 
is primarily a question of fact. If any 
authority is needed for a proposition like 
this I would refer to the case of Gagan Sheik 
v. Abajan Khatun (1). The learned District 
Judge has referred to a number of circum- 
stances and the conduct of the parties in 
arriving at the conclusion that to the 
knowledge of the other heirs the defendant 
alone was allowed to hold the tenancy ; and 
on the ‘findings in the present case it 
appears that the defendant held the tenancy 
not only for himself but also on behalf of 
the other heirs of his father. The learned 
District Judge found that the mother and 
the sister. acquiesced in the arrange- 
ment under which the defendant alone was 
allowed to execute the kabuliyat and to 
represent the tenancy in the sherista of the 
landlord. 


As to the second question it appears to 
me that mere absence of some of the true 
and real heirs of a deceased raiyat froma 
suit for rent does not necessarily make it a 
suit only against some of the heirs of the 
deceased tenant. It is a suit against the 
tenant who represents the tenancy when the 
suit for rentis brought. When a raiyat 
dies it very often happens that the male 
members of the family are allowed to 
represent the tanancy. So far as the land- 


(1) 10 Ind, Cas, 116; 140, L. J. 180, 
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lord is concerned they are recorded as 
tenants in the landlord's sherista. The 
recorded tenants pay rent for the whole 
holding and the landlord recognizes them 
as the sole tenants of the holding so far as 
he is concerned. Such an arrangement 
does not really extinguish the right of the 
other heirs. ‘If they are ignored they have 
a right to establish their rights against the 
usurper and may ask the landlord to record 
‘them also as joint tenants. But until that 
is done the landlord hasa right to institute 
suits for rentagainst the recorded tenants 
and the decree which the landlord obtains 
in such a suit would have the character of 
a rent-decree although it is obtained 
against one or some of the heirs of a 
deceased tenant, the principle being that 
the landlord is not bound to go beyond 
his books to find out who the tenants 
are. Thatsuch a decree has the effect of 
‘a rent-decree has been repeatedly held by 
this,Court for along time. I shall refer to 
only one or two cases where the question 
was discussed and decided. In the case 
of afraz Mollah v. Kulsumannessa Bibi 
(2) Mr. Justice Mukherji in his judgment 
at page 179* says as follows “ILA and B 
are joint tenants of a tenure and if by an 
arrangement amongst themselves and the 
landlord, A. above isrecorded in the books 
of the latter, 4 must be taken as between 
the landlord and his tenants to represent the 
tenancy completely....... This is a perfect- 
ly intelligible principle, because, as point- 
ed out in the case of Rupram Nama 
Sudra v. Iswar Namasudra (8), the record- 
ed tenant represents the ownership of the 
whole tenure with the consent of his co- 
sharers”. The same principle was also 
laid down by Mr. Justice Mukherji in the 
case of Gagan Sheikh v. Abejan Khatun 
(1) to which I have already referred. 
Where the tenant recorded in the land- 
lord's sherista is so recorded either with the 
consent of the other heirs or in the absence 
of the other ‘heirs who do not take any 
interest in the tenancy or are not prepared 
to undertake the responsibility for paying 
rent as between the landlord and the 
tenant, the recorded tenant represents the 
tenancy. If the conduct of the landlord 
is free from any frand or collusion and if 
the recorded tenant without any objection 
` by the other heirs continues to pay rent 
to the landlord, I think the landlord is 


(23 100. W.N. 176; 4 C. L. J. 68. 
(3) 6 0. W. N. 302. 
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justified in treating the recorded’ tenant as 
the tenant of the holding and in seeking : 
his remedy for rent against such recorded 
tenant, because, as l have already stated 
the recorded tenant in the landlord’s books 
represents the tenancy and the landlord 
is not bound to go beyond his books to 
find out the tenants of the holding. As I 
have already stated such representation of 
the tenancy before the landlord by some 
of the heirs does not, in any way, affect the 
rights of the other heirs and untilsuch 
rights are enforced the landlord is not 
bound to recognize them. 

In the present case the original tenant 
Forong. died in 1907. The only heir of 
Forong -who came forward, (and it was 
quite natural that the son should come 
forward) and took the responsibility of 
paying the rent due under the tenancy and 
executed a kabuliyat agreeing to pay an 
enhancement of rent was the present defend- 
ant. Not only that, itswas he who alone 
undertook the responsibility of executing a 
kistibandi bond for arrears of rent for the 
years down to the date of the kistibandi 
bond. The rent was all along paid by the 
defendant and as I have already. stated: 
he did so without any objection until the 
present suit was brought. In fact so far 
as the landlords and the defendant was 
concerned it was a new tenancy. Itis in 
the present suit that for the first time the 
landlord was met with the plea of that 
there were other heirs who inherited 
Forong’s tenancy along with the defendant. 
It would be extremely difficult, if not. 
impossible, for the landlords of agricultural 
holdings to find out on the death of a raiyat 
who the heirs are and when some. of the 
heirs without any objection by the other 
heirs get themselves recorded in the land» 
lord's sherista. and undertake to pay the 
rent payable for the tenancy the position 


‘may be looked at either as ope or some of 


the heirs represent the whole tenancy in 
the interest of the other heirs or as one of 
new arrangement between the landlord and 
the heirs who get themselves recorded in- 
the place of the deceased raiyat. An 
arrangement like this cannot be resiled ` 
from either by the landlord or by the . 
recorded tenant unless and until some of 
the other heirs establish their right against 
the recorded tenant and the landlord. 


In this view of the law i think it is quite 
clear that the defendant is bound to pay 
the entire rent due for this tenancy and thé 
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decree which the landlord will obtain will 
have the character of a decree for rent. On 
this ground I hold that the judgment of 
the learned District Judge is correct and 
this appeal fails and is dismissed with 
costs. - ` 


Z, K. Appeal dismissed. 


MADRAS HIGH COURT. 
Civin Suit No. 105 or 1928: 
(Sum No. 12554 oF 1922, on TAE FILE OF THE 
SMALL Cavse Coort). 
f November 11, 1924. i 
Present :—Jústice Sir Kumaraswami 
Sastri, Kr. 
W. M. VARADARAJA MUDALIAR—. 
PLAINTIFF 
l versus 
M. ARUMUGAM PILLAI—Derenpant. 
~ Presidency Small Cause Courts Act (XV of 1882), 
ss. 39, 40—Letiers Patent (Mad), cl. 18—Court Fees 
Act (VII of 1870), s. L—Original Side Rules of Madras 
High Court—Suwit of value less than Rs. 1,000 trans- 
ferred to High Court---Couri-fee payable 
Suits below the value of Rs. 1,000 do not come 
within the purview of ss. 39 and 40 of the Presidency 


Small Cause Courts Act, and where such a suit is. 


transferred to the High Court for trial the transfer 
must be treated as one under powers vested in the 
High Oourt under cl. 13 of the Letters Patent and the 
jurisdiction of the High Court to try such a suit 
would be its Extraordinary Original Jurisdiction 
conferred by the Letters Patent. 

The fees rules framed by the Madras High Court 
apply only‘to cases coming before itin the exercise 
of its Ordinary Original Jurisdiction or of its Civil 
Jurisdiction, viz., Admiralty, Vice-admiralty, Testa- 
mentary, Intestate and Matrimonial Jurisdiction. 
There are no rules framed by the High Court in 
respect of suits transferred to it for trial under its 
Extraordinary Original Jurisdiction under cl.13 of 
the Letters Patent. To such cases, therefore, s. 4 of 
the Court Fees Act would be applicable and the fees 
payable in respect of such a suit would be the fees 
prescribed in the First and Second Schedules to the 
Court Fees Act. i 

Mr. V. S. Govindachari, for the Plaintiff. 
` Mr. V. Radhakrishnayya, for the Defend- 


ant. 


JUDGMENT. —The question raised in 
this matter relates to the institution fees 
payable in respect of a suit of a value less 
than Rs. 1,000 which has been transferred 
to this Court in order that it may be tried 
with another suit in this Court involving 
the same question. There can be little 
- doubt that suits below: Rs. 1,000 in value 
. do not come within ss, 39 and 40 of the 
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Presidency Small Cause Courts Act. The 
transfer to the High Court will be under 
powers vested in it under s. 13 of the 
Letters Patent and the jurisdiction of the 
High Court to try such a suit would be 
Extraordinary Original Jurisdiction con- 
ferred by the Letters Patent. Sreenivasier 
v. Balakrishna Devai (1) is clear authority 
for this position. If the suit was over 
Rs, 1,000, in value, s. 40 would have appli- 
ed and the fees payable would be the 
ordinary fees leviable on the Original Side; 
but, as the suit is below Rs, 1,0U0 in value, 
ss. 39 and 40 do not apply. So far as the 
fees on.the Original Side are concerned, 
the fees rules framed by the High Court 
apply only to cases coming before the 
High Court in the exercise of its Ordinary 
Original Jurisdiction and also of its Civil 
Jurisdiction, viz, Admiralty, Vice-admi- 
ralty, Testamentary, Intestate and Matri- 
monial Jurisdiction. It is, therefore, clear 
that the High Court has framed no rules 
in respect of suits transferred under the 
Extraordinary Original Jurisdiction of the 
Court conferred either by cl. 13 of the 
Letters Patent ors, 24 of the ©. P.C. In 
such cases I think in the absence of any 
rules framed the Court Fees Act would 
apply and s.4of that Act applies to cases 
coming before it in its Extraordinary 
Original Jurisdiction, The fees payable 
are the fees prescribed in the First and 
Second Schedules to the Act. In this case 
the difference between the ad valorem fee 
payable under the Court Fees Act and the 
fee actually paid will be paid by the 
plaintiff. I see no reason to hold that, 
where a suit is so transferred, the defendant 
isto pay the deficiency of Court-fee; and 
I think the Registrar is right in his note 
that any deficiency, if payable, must be 
paid by the plaintiff. 1 say nothing here 
as to whether, when a suit is tried in the 
Extraordinary Jurisdiction, the hearing, 
translation and other fees would be pay- 
able or not. That is a matter which does 
not arise before me for consideration. At 
present I am only -concerned with the 
institution fees. The office will levy the 
deficiency payable from the plaintiff; and 
it will be paid within one week from the 
date, when the office makes a demand. 


As regards Rs, 300, paid in Court in pur- 
suance of my order, the plaintiff will be 


(1) 18 Ind. Cas. 860; 22 M. L. J. 187; (1912) M. W, 
N. 150; 11 M, -L, 1, 189, 


j 


759 SEORETARY OF STATE FOR NIDIA 0. 
éntitled tọ draw it, on furnishing one 
surety. < 

V. N.V. Order-accordingly. 

“ZK, ; 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE. DEOREES 
‘Nos. 2047; 2048 anD 2198. oF 1922. 
‘June 1, 1925. f 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice ‘Graham. 

In Nos. 2047 AND 2048 or 1922. 
Tue SECRETARY or STATE ror 
INDIA IN. COUNCIL—Derenpantr— 
APPELLANT 
In No. 2198 or 1922. 

‘ KHAGEN DRA NANDA ASRAM 
__ Shebait or Sree Sree ISWAR BRINDA- 
. BAN CHANDRA JEW THAKUR— 

‘ DREERNDANT—APPELLANT 
versus 
` NEMAI CHAND MUKHERJEE 
AND OTHERS—DEFENDANTS— 
RESPONDENTS IN ALL.. 


` Fisher y, right of—River bed, shifting of—Beel 
formed in old bed—Grantee, right of, to fish in 


beel: 


’ The bed of a river is tbat portion of the river which 


i i in the ordinary and regular course of nature covered 


by the water of ‘the river. It need not be constantly 
covered, ifin the ordinary course of things it is 
habitually covered. [p. 753, cols..1.& 2] 

The grantee-of a fishery ‘right i in a river- is entitled 
to fish in all waters comprised. within the banks of the 
river, and the fact that a particular sheet of water 
may, ‘during-a part of the year, be disconnected from 
the flowing stream or permanent current does not 
affect the rights of the grantee. . A jalkar so situated 
in the river bed isan essential part of the river, and 
the fish contained therein may properly be deemed fish 
of the river. Where-the right of fishery isin a river, 

the Court. has to decide on'a consideration of all the 
material facts and conditions whether it can fairly 
and reasonably be said that the waters over which 
‘the ae is claimed are a part of the river. [p. 753, 
tol. 2 
When a river shifts its course anda beel forms in 


’ the old river-bed, the question whether the right of 


‘fishery in the beel remains the property of.the grantee 
of the exclusive right of fishery in the river, depends 
‘upon whether the beel forms part of the river. If 
„the beel is so separated from the river that ‘it no 
longer froms part of it, the fact that during the 
rains the beel overflows ‘and. joins the river does not 
“give the grantee of the exclusive right of fishery in 
thé river any right of fishery i in the beel. But if the 
beel remains part of the river the right of fishery in 
the becl belongs to the owner of the. “fishery . rights in 
the river even though the beel is disconnected from the 
river except in the rains. [p. 753, col. 2; p. 754, col. 1.) 
, [Case-law.discussed.] 


Appeals against the decrees ‘ofthe District 


`. Judge, Hooghly, dated the 9th. May 1922, 


affirming those of the Subordinate. J udge,. 


-the suits on various grounds, . 


‘barred by limitation. 


NEMAI CHAND MUKBERJEB, (91-1! 1995] 
Second Court of that District, dated the 
28th November 1919, 

Babu Asitaranjan Ghose, for the Appel: 
lant in No. 2198. 

. Moulvi Nuruddin Ahmed, for the Appel: 
lant in Nos. 2047 and 2048, 

‘Dr. Bijan Kumar Mukherjee, for the Re- 
spondent in No. 2198. 

. Babu Asitaranjan Ghose, for the Respond- 
ent in Nos. 2047 and 2048. 

JUDGMENT. 

“Graham, J.—These- appeals are from 
decrees of the District Judge of Hooghly 
confirming decisions of: the Subordinate 
Judge, Second Court, Hooghly, and arise 
out of three suits brought by the plaintiffs- 
respondents for declaration oftheir title to 
certain beels‘on the-allegation that they form 
part of their jalkar Bankipore, and for re- 
covery of possession thereof. 

The plaintiffs claimed that the said jal- 
kar of the river Hooghly with all its beels, 
canals, water-courses, waterways, etc., ap- 
pertaining to, connected with, and formin g 
part thereof ‘formed one of the. mouzahs of 
the permanently settled estate known .as 
huda barabahorkuli, being Tougi No: 46 
of the Burdwan Collectorate, that they, and 
their predecessors had been in possession 
thereof since the time of the Decennial 
Settlement, and that- they had been. dis- 
possessed by the.defendants in these suits 
on certain. dates in the years. 1914. and 
1915. They claimed title both by virtue of 

settlement as well as by adverse.possession. : 

The defendants, while not disputing the 
plaintiff's title to jalkar Bankipore, contested 
the main 
defence being that the beels in suit-formed 
no-part of jalkar Bankipore, that they are 
not situated in the old bed: of ‘the river, 
but are far away from it with cultivable 
lands intervening between them and the 
river, that the plaintiffs never exercised 
any fishery rights therein, and that their. 
rights, if they ever had any, had become 
The Court of :first 
instance found the issues in favour of the 
plaintiffs and gave them decrees in all 
three suits. On appeal the District Judge 
confirmed the decisions ‘of the Subordinate 
Judge and dismissed the appeals: The 
defendants then appealed to this Court. ` 

The learned Vakils for the appellants 
have not attacked the finding in the Courts 
below on the issue of limitation, and the 
‘mair.. contention which has been ‘urged | 
before us is:that of the facts and circum - 
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Stano es. of the present cage the | Courts ought 
To haye held that the ‘disputed héels do 
not ‘form | part. ofthe river, and the plaint- 
iffs can have no right of fishery theréin. 
16 was argued | that the mere ‘fact thatthe 
heels ` ‘aré c6nnécked with | the ‘rivér oily 
during” a, part ‘of the year, when that river 
-is swollen,;is not sufficient to` warrant the 
gianting’ ‘of 8 decies; ` that , the’ „plaintiffs 
dlaimed-the beels as ‘appertaining to. their 
permanently. settled estates, and . that .the 
question” was “whether ‘they were ‘entitled 
to" follow’ ‘the riter when, it “became. séparate 
‘trom thé , beels. The. defendaiits, it was 
urged, “did not dispute | the plaintiffs’ right 
of fishery in the mainstream,’ but the béels 
have no.. connection, with the maiù river, 
and it was inctimbent. ‘upon. the ‘plaintiffs 
to, establish the connection between the 
beels® and the river. Iù ‘Appeal No, 2198 
the: leaned | Vakil” ‘for. the-appellants ‘con- 
fended: furthér that. the Courts below had 
from. the beginning. misconceived the. law 
on thé subject -and argued that it was 
essential tc come to „a finding. that the, beéls 
aré ` within’ the high bankè of the tiver: “It 
may be bserved “ ‘in passing’ that’ this is 
precisely ‘what both Courts’ appear td “have 
found.’ There ‘are concurrent ‘findings’ of 
fact 1 int the Courts ‘below (and the correct- 
ness oË the findings of the “Trial Courton 
this “point was” “mot” ‘assailed “before: ‘the 
District Judge) that the beels in “suit ¢ are 
situate within the high banks of thé river 


Hooghly or Bhagirathi. Both Courts“having- 


arrived” ‘at this. finding then” 'proceedèd, 
telying mainly on the ‘case of- Bibi Ahmadi 
Begumv: Tarak Nath Ghose (1) and ‘Sri Nath 
Royv. .Dinabandhu Sèh (2) to hold that 
the plaintifis were ‘entitled to succéed, ` 

‘Ine “my: ‘judgment. they. have’ rightly so 
held. “iSo far as: this Court-is concéried we 
are bound by tHe ‘finding: of fact’arrived at 
in. the : Courts’ below that the'beels are 
within. the high. banks of the fiver, in 
‘other. words +that.ithey: form 'parb of the 
river, and ‘when’ oneé that’ is aécepted: the 
only: question’ which remains is ‘what ‘the 
‘effect'of that. finding‘is: having regard to 
the authorities on the : subject. In the case 
reported “as! Bibi ‘Ahmadi Begum v. Tarak 
Nath: ‘Ghose 6) it was held. that the, "bed 


a 21 Ind.. Ca5,283; 18 C.L. J. 399; 17 GO. W. N. 
i 5 95 Ind. „Cas. 467; 42 C. 489; 18. g. W. N. 1217; 
Gale WS, 654; TUW. 733; 16M. L. T. 319; 12 
BESTA ee 20:0, Lid J. 385;, 16 Bom. L. BR. 901; 411. 
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‘of a river is ‘that portion of the, river which 


‘is in the ordinary’ and regular. ‘course’ ‘of 


nature covered by the waters of the river, 
that it need not be cohstantly covered, if 
in the ordinary course of things it is habit- 
ually covered. It was further. held that the 
grantee of ‘a fishery right in a river, is 
entitled to fish in all waters “comprised 
within the bank of the river, and the ‘cir- 
cumstances that a ‘particular sheet of water 
may duting g part of the year be disconnected’ 
from the “flowing: stream or „permanent 
current, does ridt affect, the rights 01" ‘the 
grantee : ‘that ‘a jalkar so situated in the 
river-bed i8’ essentially part of the river, 
and thé fish contained therein may, ‘properly 
be deemed fish of the river. .It was.further 
observed that, ‘where the right. of fishery 
is in a river, the Court has: to be ‘satisfied, 
on a consideration’ of all the material facts 
and conditions whether ib can ‘fairly, ar d 
reasonably ‘be said that, the “waters over 
which the’ ‘fishery | is ‘claimed are a part, of 
the river. ` 

The’ case of Sri Nath Roy v,.Dinabandhu 
Sèn ` (2) was decided by their , Lordships ‘of 
the Privy? ‘Council’ about’ a year after the 
case’ teferred fo above, and ‘in’ their, judg- 
ment the Whole séries of decisions. on. the 


ys 


passage’ whieh occurs at page 5204 may. be 
quoted: “Ti mist’ how be taken as decided 
in ‘Bengal that the’ ‘Government's, grantee 
édan follow the’ shifting 1 river for the enjoy-, 
ment of his exclusive fishery so long as the 
waters forni part of-the river system ` within 
the up-stream and down-stream limits of 
his grant, whether the. Government owns 
the soil subjacent to such waters as being 
the long established bed, or, whether the 
soil is still in: a ripatidn proprietor as 
being thé site of the rivers recent elicroach- 
ment.” 

As already stated the Courts below. have 
found thatthe beels in. question are. within 
the high ‘banks’ of the rivet? ‘in'dther words 
that they form part of' the river, and, that 
being so,- it- was rightly © ae sid ‘that““the 
plaintiffs ‘in these, suits, were entitled , to 
succeed. 

‘In. the result.. the appeals fail and are 
dismissed with costs. 

. Newbould, J.—I agree, with the nse 
ment that has just, been delivered pym 
lédrned ‘brother. . ‘The questicn. to be: de 
cided is, Whether ‘when ‘a ‘river: shifts", vite 
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course anda beel forms in the old river 
bed, the right of fishery in the beel remains 
the property of the grantee of the exclusive 
right of fishery in the river. The answer 
depends on the question of fact whether 
the beel forms part of the river. If the 
beel is so separated from the river that it 
no longer forms a part of it, the fact that 
during the rains the beel overflows and 
joins the river does not give the grantee 
of the exclusive right of fisery in the river 
aright of fishery in the beel. But if the 
beel remains part of the river the right of 
fishery in the beel belongs to the owner of 
the fishery rights in the river even though 
the beel is disconnected from it except in 
the rains. The first proposition is support- 
ed by the case of Bhaba Prasadv. Jagadind- 
„ra Nath Roy (3) the case on which the 
appellants mainly relied at the hearing of 
this appeal. The second proposition is sup- 
ported by the cases of Bibi Ahmadi Begum 
v. Tarak Nath Ghose (1) and Srinath Roy v. 
Dinabandhu Sen (2). Here.there is a clear 
finding by the lower Appellate Court that 
“all the beels can fairly and reasonably be 
said to be a part of the river Hooghly or 
Bhagirathi in which the plaintiffs have ad- 
mittedly got an exclusive. right of fishery 
between Guptipara and Chakda”. 

Itis not suggested-that this finding is 
vitiated by any error of law and on this 
finding which we must acceptin second 
appeal the plaintifis are entitled to the 
decrees which they have obtained. 


‘2. K. Appeals dismissed. 
(8) 33 C.15;9 C. W N. 934. 





. MADRAS HIGH COURT. 
S£conn Civit ArPrraL No. 1471 or 1992, 
` November 7, 1924. 
Present:—Mr. Justice Devadoss, 
KAKARAPARTI PUNNAYYA— 
DEFENDANT NO, 2--APPELLANT 
VETSUS 
CHILAKALAPUDI VENKATAPPA 
RAO— PLAINTIFF— RESPONDENT. 

Limitation Act (IX of 1908), Seh. I, Arts. 86, 189— 
Transfer of Property Act (IV of 1862), s. 54—Mortgage 
of house—Sale of hcuse—House pulled doun and 

_ materials utilized Ly vendee—Sale, whether of im- 
moveable property— Liability of vendee—Suit tu enforce 
morigage—Limitation. 

A house which is built on a site with foundations 
laid in it is “immoveable property” within the mean- 
ing E Art. 132 of Sch. I to the Limitation Act. [p. 755, 

. çol. 1. 
Where a house is sold for the purpose of enjoyment 
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fol i. 6. isda} 
as a house with an option to pull it down if the vendee 
likes, the sale is a sale of immoveable property for 


‘the purposes of the Transfer of Property Act. [p. 755, 


cols. 1 & 2.] 

In order to determine whether a sale is of move- 
able or immoveable property the Court must see in 
what state the property sold was at the time of the 
sale. What the parties intended should be done 
with the property after the sale should not be taken 
into consideration in deciding whether the sale was 
of moveable property or of immoveable property. [p. 


* 755, col. 2.] 


The mere fact that mortgaged property exists in a 
different shape from that in which it was at the time 
ofthe mortgage would not extinguish the mortgagee's 
right against the property in its converted state, and 
if the person who has converted it has appropriated it 
to his own use, either in the shape of money, or in the 
shape of materials, he would still be liable as a mort- 
gagor. [p. 756, col. 1. 

Where a vendee of a mortgaged house pulls down 
the house and utilizes the materials for other build- 
ings or otherwise deals with them, he cannot escape 
his liability in respect of the mortgage as yendee of 
the mortgaged property and the period of ‘limitation 
for the enforcement of such liability is the usual 
period of limitation applicable to the case of a 
mortgage. The proper Article applicable to such a 
case is Art. 132 of Sch. | to the Limitation Act. [p. 
756, col. 2.] i KANG 

Appeal against a decree of the District 
Court, Kistna, Masulipatam, in A. 8. No, 101 
of 1921, preferred against a decree of the 
Court of the District Munsif, Masulipatam, 
in O. S5. No. 376 of 1920, 

Mr. V. Krishna Mohan, for the Appellant. 

Mr. K. Krishnamachariar, for the Re- 
spondent. 


JUDGMENT.—The plaintiffs suit is 


„ona hypothecation bond executed by the 


Ist defendant on the 16th May 1908. The 
2nd defendant is impleaded on the ground 
that he purchased the hypothecated house 
after the date of the hypothecation bond. 
Both the lower Courts have givena mortgage 
decree in favour of the plaintiff against 
both the defendants. The 2nd defendant 
pleaded in his written statement that the 
Ist defendant sold only the house to his 
father and not the site. for a debt due 
by the Ist defendant to his father. It is 
unnecessary for the purposes of this case 
to consider whether the purchase of the 
house was by the 2nd defendant or by his 
father, 

The contention of Mr. Krishna Mohan 


. for the appellant is that the suit is barred 


by limitation inasmuch as it is brought 
more than three years from the date of 
the sale to the 2nd defendant's father. His 
argument is that the 2nd defendant's father 
purchased only the materials of the house 
and that Art. 36 of the First Schedule of the 
Limitation Act is the proper Article appli- 


foi t. Ó. 1995]  KABARAPARTI PUNNAYYA v. GRILAKALAPUDÉ VANKATABPA, 
cable to the case. Before considering the. 


contention it is necessary to make it clear 


what was it that was actually sold by the ` 


Ist defendant to the 2nd defendant’s father. 
Exhibit 1 is the document under which the 
sale was effected. It isdated 12th January 
1910. Itis headed sale deed of moveable pro- 
perty for asum of Rs, 500. What was con- 
veyed under the document was the site and 
“all the wood materials, brick, walls, founda- 
tion etc., belonging to the house of 14 full 
gadees built of brick—walls herein and the 
different kinds of materials belonging to 
the said house.” In the body of the docu- 
ment the recital is: “Therefore, hence 
forward you, your heirs and representatives 
may enjoy the said property as you please 
and we, our heirs and representatives will 
never raise any disputes in respect of the 
same”. Reading the document as a whole 
it is quite clear that which was conveyed 
under it was the house and not the materi- 
als of the house after it ‘was pulled down. 
` It is admitted that when the sale deed was 
executed, the house was standing on the 
site. The 2nd defendant's contention is 
that it was pulled down after the purchase 
and the materials were sold or utilised 
by him. When the house was sold, grant- 
ing that under the document the super- 
structure alone was sold, the sale was a sale 
of immoveable property, for the house was 
built on foundations laid in the earth, and 
the house, therefore, is immoveable property 
even though it was conveyed apart from 
the site on which it stood. The expression 
immoveable ‘property’ is: defined in the 
General Clauses Act thus:—‘ Immoveable 
property shall include land, benefits to 
arise out of land, and things attached to 
the earth, or permanently fastened to any- 
thing attached to the earth.” According to 
the Indian Registration Act XVI of 1908 im- 
movéable property includes land, buildings 
..... and things atttached to the earth or 
permanently fastened to anything which is 
attached to the earth, but not standing tim- 
ber, growing crops nor grass.” Inthe Transfer 
of Property Act immoveable property does 
not include standing timber, growing crops 
or grass. It is clear from the definition of 
the expression “immoveable property” 
in the three Acts that a house which is 
built on a site with foundations laid in it 
is immoveable property. A house which is 
sold for the purpose of enjoyment as a 
house with an option to pullit down if the 
vendee likes, is immoveable property for 


| 755 
the purposes of the Transfer of Property 
Act 


Mr. Krishna Mohan’s argument is that 
the object of the sale was for the purpose 
of allowing the vendee to remove the 
materials of the house by pulling it down 
and, therefore, the sale is of moveable pro- 
perty. Iam not satisfied that that was the 
intention of the parties to Ex-l. Granting 
for argument’s sake that the intention of 
the parties was that the house should be 
pulled down and the materials should be 
removed by the vendee even then, what was 
sold was the house and not the materials 
and, therefore, the property that was sold 
was immoveable property at the time of 
the sale. In the case of a sale or any other 
contract we must see in what state the 
_ property sold or dealt with under acontract 
was at the time of the sale or contract. 
What the parties intended should be done 
with the property after the sale or contract 
should not be taken into consideration in 
deciding whether the sale or contract is of 
moveable property or of immoveable pro- 
perty. Mr. Krishna Mchan relies upon the 
decision in Surapudi Muniappa v. Nookala 
Seshayya (1), as supporting his contention. 
The facts in that case were Ist defendant 
mortgaged certain immoveable property 
with casuarina plantation on it. After 
some time the casuarina trees became fit 
for cutting and they were cut and sold. 


‘ Defendants Nos. 12 and 13 were implead- 


ed on the ground that they purchased 
the casuarina plantation. It was held in 
that case by Coutts-Trotter and Srinivasa 
Ayangar, JJ. that so far as defendants 
Nos. 12 and 13 were concerned the suit was 
barred after 3 years from the date on which 
the casuarina trees were cut. This case has 
no application to the present case. In 
that case it was found that the casuarina 
trees were grown for the purpose of 
being cut, and Srinivasa Ayangar, J., held 
that the mortgagor had aright to fell the 
casuarina trees for they were planted and 
grown only for the purpose of being cut 
for fuel. The finding was that the land 
was mortgaged and not the trees. Though 
“in the case of a mortgage of land trees 
also are included, yet it was held there was 
no separate mortgage of the trees. The 
provisions of the Transfer of Property Act 
‘do not apply toasale of casuarina trees, 
for, according to the definition of-the 


(1) 32 Ind, Cas, 901; 3 D, W, 341, 
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expression "immoveable property” in the 
Net ‘standing: timber, growing crops or 
grass are not immoveable property. It 
ttas also'held in that case that defendants 
Nos: 12 and 13 were in no sense alienees of 
the security or a portion of it and the 
learned: Judges‘were of opinion that what 
the defendants Nos. 12 and 13 did, only 
amounted to ‘a'tort and the proper period 
df Tiniitation “was the-one applicable’to the 
cise ofa tort. Srinivasa Ayangar,.J,, was 
of opinion that Art. 36 was the mare ap- 
propriate Article applicable to the facts 
df ‘the case. “The'principle of the decision 
js'that, if trees‘which arenot the subject of 
a mortgageare sold and the vendee cuts 
them ‘down, the mortgagee cannot proceed 
aguitist him on the ground that he is the 
dlienée:of the mortgage property. The case 
is ‘distinguishable from the present. In 
the:first place, the trees were‘not mortgaged 
and'in'the second place defendants Nos. 12, 
and T3 were'not the alienees, In this case 
the ‘2nd defendant's father'was the alienee 
of the property and the property which 
wWas-sdld was immoveable .property at the 
time ofthe sale. 

Tf the 2nd defendant or his father pulled 
down the house and utilised the materials 
for other building’or otherwise dealt with 
them, they cannot escape their liability as 
vendees of the mortgaged property. ‘The 
mere‘fact that the mortgaged property 
exists in a different shape from that in 
which it'was at the time ofthe mortgage 
would‘not extinguish the mortgagee’s right 
‘dgainst the property in its converted state, 
‘aid ‘ifthe person who has converted it 
has'appropriated it to his own use either 
jin'the-shape of morrey or'in the shape of 
nidterials he would still ‘be ‘liable as a 
wörtgagor, Supposing a person mortgages 
' Bis house without mortgaging the site on 
which : if stands, ifhe pulls it down and 
selis the’mateérials, can he reasonably con- 
tend that the mortgagee ‘should only- sue 
fite mortgagor-as a ‘tort-feasor ? Section ‘£6 
ofthe ‘Transfer of “Property Act prohibits 
a “mortgagor ‘from ‘committing waste or 
ffém injuring tthe ‘mortgaged property. 
Baut the period of lrmitation available to 
the mortgagee to: proceed against ‘the mort- 
-gaged property is not ‘reduced ‘to ‘3 years 
‘by reason Of ‘the ‘mottgagor ‘pulling ‘down 
the house; arid selling’ the materials, “The 
mdiigegor “would ‘be Hable: for the -mort- 
‘gage “debt'if'he- destroys the mortgaged 
property, and the period of limitation is not 
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inany way curtailed by the mere faabbhat, 
the mortgagor wilfully destroys the mort-, 
gaged property. If the vendee from a mart- 
gagor destroys or pulls down the mortgag- 
ed properly, the liability will still atta¢h to 
him, and the period of limitation in such 
cases is the usual period of limitation 
applicable to the case ofa mortgage. s 

I bave held in a recent case, Krishnaswami, 
Bhagavathar v. Thirumalai. Tyer (2), that.a. 
person who attached and realized in execu-. 
tion of a money-decree the surplus sale,pro-, 
ceeds in Court was.liable to pay back the 
amount in order'to satisfy the claim cË the. 
subsequent.mortgagee who was.not.a party, 
to the mortgage decree in execution. of which. 
the sale proceeds were realized. As observ- 
ed by Sir John Edge'in delivering the judg- 
ment of their Lordships of the Privy .Conn- 
cil in Ba*hamdeo Prasad v. Tarachand (3).., 
“The surplus moneys of that sale represen- 
ted the security which the plaintiffs had 
under their mortgage of the [9th Septem- 
ber 1887.and did not cease to represent that, 
securily owing to the fact that Ram Barham- 
deo Prasad and Rama Sumran. Prasad had, 
wrongfully and in fraud of the plaintifis 
‘drawn’ them out ofthe Courtiin whieh they 
had been deposited.” ‘In this case the. mere 
fact that the 2nd defendant or his father 
pulled down the house, sold the materials-or 
used the materials for building another 
house would not.take away.the right of the 


| plaintiff to proceed againstthe 2nd.defend- 


ant.as being in possession.of the .mort- 
geged property. The proper Article of 
Limitation Act applicable to such, a. case vis 
‘Art. 142. p 

The “direction in the deeree that the 
sale-proceeds of the .hypothecation ‘in ithe 
hands.of the Ist défendant.should be applied 
in discharge of ithe. mortgage-debt and 
the balance, if.any, should, be recovered ‘by 
the plaintiff from the:2nd defendant's ;pro- 
perty, isa proper direction. 

In the result the second. appeal‘fails.and 
is dismissed with costs. 

VNV. 

2. K. -Appedl dismissed. | 

(2) 90:Fnid’Cas:410. 

(3) “21 Ind. * Cas.” $61;: 41! 0.0634; 195 2M. L. tT. 82; 
UIAM. W. N: 8832.42 L5d 082; 148.07 WAN, 345319 
C. L: J3432.16. Bomal. R. 8942GM. Tat, 2433411, 
A. 45 P...) : 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decree No. 1323 
OF 1923, 

June t0, 1925. 
Present:—Justice, Sir Ewart Greaves, 
Kr., and Mr. Jtushiee. B. B. Ghose. 

- MAHIM CHANDRA DEY—Puaixtirr— 

. APPELLANT 

VETSUWS 
RAMDAYAL DUTTA AND OTHERS 
DEREN DANTS--RESPON DENTS. 

Evidence Aot (I of 1872) - s. 92—Registratiqn Act 
(XVI òf 1908), s. 1% --Mortgage, discharge of-~Pay- 
ment ease---Orat evidence to prove release, whether 
admissible, 

A mortgage is discharged either. by payment of 
the full amount of the debt of by release of the debt 
itself A discharge of the debt: by payment may- be 
proved by oral evidence. 'A release-may-also be effect- 
ed -by: parol;-but if it isin writing it should be 
registered, if it falls within the provisions of s. 17 
of the. Registration Act. There is, therefore, nothing 
in law which excludes oral evidence of the dis- 
charge of a mortgage-bond when it is pleaded that 
the discharge was effected partly: by pay ment of 
money. .and: partly: by release of the debt. {p. 757, 
col. 25.p: 738, col. 1.] 

Appeal against a decree . of the Second 
Additional "District Judge, Mymensingh, 
dated the 2ad December 1932, affirming that 
of the -Munsif, First Qourt at that place, 
dated the Bred December 1921. 

Dr. Radhabenode Pal and Babu Hem- 
lewnar Bose, for the. Appellant. 

Babu Annoda Charan -Karkoon, for. the 
Respondents. 


JUDGMENT. 


Ghose, J..—This appeal arises out of 


asuit brought on a mortgage-bond. Both 
the. Courts: below found that the mort- 
gage debt was discharged by the defendants 
depositing Rs. 600 and odd with the landlord 
with the consent of the plaiatifis. The mort- 
gage-debt on that date came up to Rs. 673-7. 
Upon the finding that the mortgage-debt 
was discharged, as aforesaid both the Courts 
below dismissed the plaintiff's suit. The 
plaintiff appeals and the sole contention on 
his behalf-is that oral evidence is not ad- 
missible to prove the discharge of the debt, 
inasmuch, as it imports an agreement to 
relinquish Rs. 73.odd of the mortgage-debt. 
In support of this contention reliance has 
been placed upon two cases. The first of 
these, is the case of G. P, Mallapa v. Matura 
Nagu Chetty (1). The-head-note of the case 
runs thus N subsequent oral agreement 
to take less than is due under a registered 


(1) 43 Ind. Cas. 153; 42 M. 41; 8 L. M a (1918) M. 
W, N, 719; 35 M. L. J. 555; 24 M. L.T.4 
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mortgage-bond is an agreement modifying 
the.terms of a written contract, and if, it has 
to be proved, oral evidence is inadmissible 
under s. 92, proviso 4 of the Indian Evidence 
Act". In that case, however, it was held that 
the defendant was exonerated from the liabil- 
ity of proving the agreement, because it 
was admitted by- the plaintiff, Under s, 58 of 
the Evidence Act, such plea was taken into. 
consideration and given effect to. The case. 
only lays down the rule enacted under s. 92 
of the Evidence Act and can hardly be said 
to be arauthority for the proposition, ad- 
vanced on behalf of the appellant. The 
next case relied on is that of Jagannath 
Kashiram. v. Shankar Ganpat Shimpi (2). 
That case seems to bein point. There the 
debtor had alleged that he had paid a sum 
of money in full discharge of the mortgage- 
debt although a largersum was due on the 
mortgage-bond. Sir Norman Macleod, C. J., 
observed at page 58* thus: “But the argu- 
ment before us has been that there has, not 
been a subsequent oral agreement to rescind 
or modify the mortgage, but there has been 
an actual discharge, and that oral evidence 
was admissible to prove a discharge. In 
my opinion there is no substance in 
that argument. The defendant's case must 
be that the mortgagee agreed to receive 
Rs. 800 in full satisfaction of the much 
greater amount which was due on the mort- 
gage, and although he might have said when 
receiving Rs. 800 ‘I now discharge you from 
the mortgage’ there was nonetheless an 
agreement which modified the original 
agreement of mortgage.” With all respect 
I am unable to accept the reasoning of the 
learned Chief Justice. A mortgage is dis- 
charged either by payment of the full 
amount of the debt or by release of the debt 
itself. It has never been doubted that a 
discharge of the debt by payment may be 
proved by oral evidence. This point is not 
contested on behalf of the appellant. The 
cases in support of this will be found refer- 
red to in Ariyaputhira Padayachi v. Mul- 
thukomaraswami Padayachi (3). Oral eyi- 
dence of such discharge is not excluded by 
any provision of s. 92 of the Evidence Act. 
A release of a debt also-may be effected by 
parol, but if it is in writing it should be 
registered, if it falls within the provisions 
of, 17 of the Registration Act. The release 


(2) 54Ind. Oas. 689; 4t B. 55; 22 Bom. L. R. 39. 
(3) 15 Ind. Cas. 343: 37 M. 423; 12 M. L. T. 425; 35 
M. L. J. 339; (1912) M. W. N. 854. 
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for value is nota gtransfer of ownership, 


and though it is true a person who releases - 


asecurity without consideration may be said 
to make a gift of it, the transaction does 
not fall under Ch. VII of the Transfer of 
Property Act which deals only with gifts of 
tangible property. Thereis nothing in the 
law which requires a writing for a release of 
the debt by the creditor. 
. there to exclude oral evidence of the dis- 
charge of amortgage-bond when it is plead- 
ed that it was made partly by payment of 
money and partly by release of the debt ? 
If the creditor says to the debtor “I now 
discharge you from the debt” or if he 
says “I make a free gift to you of the money 
you owe me” I do not think that this can be 
called an agreement as there isneither any 
promise to perform anythingin future nor 
is there any consideration forit. Nothing 
has been left to be done and the transaction 
is completed at the moment when the re- 
lease is made. Such a transaction does not 
fall within proviso (4) to s. 92 of the Evi- 
dencd Act and I do not think that oral evi- 
dence of it is excluded by that proviso. 
The fear expressed by the learned Chief 
Justice that it would be an extremely 
dangerous precedent iforal evidence were 
allowed of such a transaction does not also 
- impress me and I think that the danger may 
be the other way. Such evidence has seldom 
been excluded in this province. It is com- 
mon knowledge that when a debtor makes 
paymentofhis debt amicably to his mahajan 
a remission is often made of a part of 
the intérest due on account of the 
mortgage-bond. If it be held that this re- 
leasé cannot be proved by oral evidence, the 
mortgagee may sue his debtor for the 
amount remitted years after the debt was 
fully dischargéd : and this he may do, not 
withstanding that he had returned the 
mortgage-bond to the debtor on obtaining 
full satisfaction, for nothing but a proper 
document would prove the remission. This, 
however, would be a position which cannot 
be contemplated. I, therefore, think that 
oral evidence may be admitted to prove 
that a mortgage-bond has been discharged 
partly by payment and partly by release of 
the debt and there is nothing in s. 92 of 
the. Hvidence Act to prevent such evidence 
being admittted. 

On this ground, I would dismiss th 
appeal with costs, É 

Greaves, J.—I agree. 

Z. K, Appeal dismissed. 
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What then is - 
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MADRAS HIGH COURT. . 
Srconp Civit APPEAL No. 720 or 1922. 
March 11, 1925. 

Present :—Mr. Justice Odgers. 
BAPANNA SITAYYA—PLAINTIFF 
—-APPELLANT 
i versus 
PARUCHURI RAMASWAMI AND ANOTHER 
— DEFENDANT No, 3 AND HIS LEGAL - 
REPRESENTATIVE—-RESPONDENTS, 

Contract Act (IX of 1872), s. 64—Limitation Act 
(IX of 1908), s.6 (8)—Hindu Law—Minor—Aliena- 
tion of minor's property by guardian—Death of ` 
minor—Reversioner, suit by, to set aside alienation, 
whether competent—Reversioner, whether bound to 
refund consideration. 7 

The guardian ofa Hindu minor sold certain pro- 
perty belonging tothe minor in consideration of a 
cash payment andin exchange of certain properties 
conveyed by the vendee tothe minor. The guardian 
subsequently sold the properties obtained in exchange. 
After the death of the minor the next reversioner of 
the minor brought a suit to set aside the alienation 
of the minor's properties by the guardian : 

Held, (1) that inasmuch as the guardian of the minor 
had sold away the properties obtained in exchange for 
the minor's properties and the benefit of the exchange 
had not been ‘obtained by the reversioner, the latter 
could not be compelled to refund the value of such - 
properties to the defendant as a condition precedent 
for obtaining possession of the properties of the minor; 

(2) that after the death of the minor the reversioner 
was entitled to enforce the minor's right to set aside 
the alienation of his property by his guardian. 


Second appeal against a decree of the 
Jourt of the Subordinate Judge, Masuli- - 
patam, in Appeal Suit No. 134 of 1921, pre- 
ferred against that of the Court of the 
District Munsif, Avanigadda, at Masuli- 
patam, in O. 8. No. 517 of 1917. 

Messrs. C. S. Venkatachariar and A. 
Venkatachalam, for the Appellant. ; 
Mr. P. Somasundaram, for the Respond- . 
ent. f 


JUDGMENT. —In this appeal there is 
only one question argued and that relates to 
Item No.3 of the properties in the suit. Item 
No. 3 has been found by both the Courts to 
have been alienated by Venkamma, mother 
and guardian of Sriramulu, the minor pro-' 
prietor, in favour of the 3rd defendant not 
for any necessity, or for purposes binding 
on the minor. This question is-not argued 
before me. But what is argued is the 
award of Rs. 600 to the third defendant, 
which is made a condition of the plain- 
tifi's (who isa yreversioner to the estate of 
the minor Sriramulu) recovery of item No.3. 
Now this item of property was alienated to 
the 3rd defendant by the widow on the 16th 
of May 1912 by Ex. VIII, On the same day 
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the vendee, 3rd defendant, executed to 
Venkamma the exchange of 91 cents of pro- 
perty as against 96 cents. contained in Ex. 
VIII and he also paid her Rs. 180 to equalise 
matters. This land, received in exchange 
under Ex. VIII (a) was subsequently alienat- 
ed by Venkamma in 1913 under Ex. III, 
and subsequently alienated by the alienee 
under Ex. III, by Ex. IX. Now the question 
is whether the 3rd defendant is to be paid 
Rs. 600 as a condition for his relinquishing 
the land in favour of the reversioner. The 
question depends partly on s. 64 of the 
Contract Act, but chiefly on equitable con- 
sideralions. The lower Appellate Court 
has held that, although a part of the con- 
sideration consisting of cash payment of 
Rs. 180 has in no way benefited the minor's 
estate, there is no justification for depriv- 
ing the 3rd defendant of his right of re- 
imbursement merely because the property 
has been alienated subsequently by the 
guardian; and Mr. P. Somasundaram for 
the respondents has argued that, as a matter 
of fact, some benefit has been received by 
the minor's estate in that for a period of 17 
or 18 months, the exchanged land received 
under Ex. VIII (a) was, in fact, in the hands 
of the guardian on behalf of the minor. 
Now the law seems to have been clearly laid 
down in Modhoo Dyal Singh v. Golbur Singh 
(1) bya Full Bench of the Calcutta High 
Court to this effect, “If it is proved to the 
satisfaction of the Court that the purchase 
money was carried to the assets of the joint 
estate and that the son had the benefit of his 
share of it, he could not recover his share 
of the estate without refunding his share 
of the purchase money”. 


That, of course, was a suit by a son to 
recover the ancestral property from a 
purchaser from . his father to whom it had 
been improperly sold. But in my opi- 
nion the same considerations will apply 
to the case of a reversioner. It is ob- 
vious that no consideration of equities, 
ifany, enjoyed by the 8rd defendant can 
arise unless and until the alienation to him 
has been set aside. The benefit mentioned 
in the cases must, therefore, in my opinion, 
be benefit arising not at the time of the 
transaction [in this case the time .of Ex. 
VILI (a)] but atthe time when the rever- 
sioner has a right to receive the property of 
the last mail-holder and with regard to this 
Item No.3 his right to receive it accrues 


(1) 9 W. R. 511; B, L. R. Sup. Vol. 1618, 
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“when a decree in his favour is passed. Res 


ference has also been made to the case 
in Chinnaswami Reddi v. Kvrishnaswame 
Reddi (2). In’ that case lands were sold by 
the guardian and other lands were pur- 
chased with the proceeds, The question 
was whether the produce of these lands 
could be said to be the benefit which the 
defendants received in respect of the sale by 
their mother. It was held that the benefit 
received should be part of the same transac- 
tion and should be direct, and that in the 
case before them the learned Judges held 
that it wasnot so. With regard to the case 
in Bachan Singh v. Kamta Pershad (3) there, 
to a certain extent it washeld thatthe minor's 
estate had been benefited and he was given 
a decree oncondition of re-paying a portion 
of the consideration. Here there is no ques- 
tion of partial re-payment. Mr. Somasund- 
ram has filed a memorandum of objections- 
and the point raised is thatthe suit is ab 
initio not maintainable, 7.e¢., that, although 
the minor might have sued to set aside the 
alienation of his mother as guardian, he 
having died under age, his right to sue is 
not heritable by the reversioner as his legal 
representative. There seems to be direct 
authority in Muhammad Husain v. Khushalo 
(4) to the contrary; and this view finds fur- 
ther support inthe Limitation Act, s. 6, 
sub-s. 3, and Trevelyan’s Book on Minors, 
202. 

Tam, therefore, of opinion that the memo- 
randum of objection fails. 

The appeal, for the reasons stated above, 
must be allowed and the decree of the lower 
Appellate Court in so far as it awards com- 
pensation to the 3rd defendant is reversed. 
Under my decision the plaintiff will be 
entitled to mesne profits from the date of 
suit. In other respects the decree is con- 
firmed with costs. : i 

The memorandum of objections is dis- 
missed without costs. 

v. N. V. 

Appeal allowed. 


Z. K. 
(2) 48 Ind. Oas. 856; 42 M. 36; 35 M. L. J. 652. 
(3) 5 Ind. Cas. 585; 32 A. 392 at p. 396; 7A. L. Ja 


337. 
(4) 19 A. 131; A. W. N. (1886) 322; 5 Ind. Dee. (x. s.) 
519. 


è GATGUTTAHIGE COURT. 
“APPEAL From ‘ORDER No. 319 or 1923: 
May 12, 1925, . 
_ Preseni:--Justide Sir Babington 
- Newbould: Kr; and Mr. Justice Pearson. 
GPL: SITARAM—Crepitor No. 1— 
APPELLANT: 
= ver Sus 4 
R: X REDHEN-—TNkGI vint RESPONDENT. 

» Provincial Insolvency Act (V of 1920), s. 4l— 

Onder; a OF. „discharges .conditional—Creditor,  with- 
; raping; money, whether can appeal—Dischar, ge, when 
to, be. granted. 

. The. over-riding intention, of the” Legislature in all, 
Tusolventéy” Acts is that” thée-debtor .on giving up the: 
wwhole.of fis ‘property: shall, bé a free man again, able: 
tp earn his.liyelihood and. haying the ordinary induce- 
ments, to, industry Sometimes “iti is not right that 
the: insolvent should’ be free immediately; “he: must 
- pass through‘a’ Period -of probation ant theareti¢ally 
there: may, be. eases in which he ought mot to bp free at 
all, but prima, facie he.hag to give. up everything, of 
his on on doing that’ he is to ‘be a freeman: [p. 760, 
co. F ` 
; Where’ an ‘order of disehakge of an insolvent is made 
conditional: :on, the insolvent: ‘making g certain. payments 
to his. wereditors, ; the mere, fact that. a creditor takes, 
opty poneys ‘already. paid’ by. the, irisolvent which were 
ayailable for distribution’ among the creditors would 
nk debar himfr pr eferring an appeal against. the 
order: ‘af, discharge....{p..761, col. 1.1- 

4 Appeal against an, order, of. the ‘District 
Judge, -Midnapur, dated. the 7th July 1923, 
~Dr: Sarat Chandra, Basak. and Babu 
Chandra Sekhar. Sen: for. the. Appellant.. 
“Babu: Gopendra ‘Nath Das, for the Re- 


spondent. 


` JUDGMENT.—This. is .an. appeal 
against the order of the District J udge of 
idiapore | graiiting the insolvent a con- 
di ‘onal discharge under s. 41 of the Pro- 
vincial: Inigélvency Act.V of 1920. The in- 
solvent in this case R.M. Redden isa guard 
epiployéd ` ithe, Bengal. Nagpur Railway. 
At ghé time of his application in insolvency 
thit is on the 27th October 1919 his total: 
pay, with allowances was Rs, 248. His 
total debts-as shown in the’ application were 
Rs. 3,619. Except his pay and:allowances’ he 
had no other assets. On the 2156 February 
ge the, Court made an order’ directing him 

pay Rs... 25 a month. This amount 
KAN paid moré òf léss regularly up to J uly 
1923, In the meantime. he made two. appli- 
eations for his discharge. The first was 
refused on the 29th “August 1922. His 
second application, on which was passed the 
order against which this appeal is preferr- 
ed, was made on the 10th April 1923. The 
order that is passed was that he should get 
a conditional discharge on condition that 
he pays the creditor No. 1 Rs. 30 a month 





SITARAM Ò. REDDEN.’ ‘ 
for one year: 


HE o: 19554! 


This: creditor No. 1. is th?, 
appellant before is." At the-time this order 
was’ passed’the: Court alsd’passed an order: 
that the’ appellant’ should get the money at” 
present in deposit in Court: 

A prelithinary objection has .been taken 
that this appeal is not maintainable’ since 
theappellant has! taken advantage of this: 
order, . In our opinion there is no substarice- 
in this objection. -The money had been 
paid into Court before the order was made 
and was: available for distribution among 
the creditors. The Court: in distributing: 
this sum among the creditors passed the” 
order for payment’ to the appellant independ- 
ently of ahy order made om the respondent's 
application for discharge. By taking monéy 
out of Court. the appellant: did nothing’ 
which could’ in-any way prevent him either 
by equity or.estoppel from appealing against 
an independent order of conditional dis- 
charge. 

Bub'on the merits we can see. no ground: 
for interfering with this order. Under 
cl. (2) sub-cl. (e) of s. t of the Act the 
order passed was one which the Court. had 
full power ‘to pass, and we.are unable to 
say thatin passing this order he did not 
exercise a proper.judicial discretion. The 
principles on whichan order of dischargé 
should be granted or postponed have been‘ 
set out by Lord Justice Vaughan Williams 
in the. case of Gaskell, In re Gaskell Ex parte 
(1). . “After all, the overriding interition .of 
the Legislature in-all Bankruptcy Acts is that: 
the debtor on. giving up the whole of his 
property shall be afree man again, able 
to earn -his livelihood and’ having the 
ordinary inducements to industry. “Some 
times it is not right that the bankrupt should 
be free immediately, he must pass through 
a period of probation, and - „theoretically 
there may be cases in which he ought not 
to be free at all, but pr ima, facie, ‘he is to 
give up every thing, he has, and “on doing 
that hei ig ta bė madea free i man. ‘Now: w ‘hat 
is the position of the bank? ‘apt, in this case? 
If tho ght that’ there was | any, tangible 
expaccanion of his réceiving, a la: gery IREO. ' 
than that.whbiçl is necessary for his sup- 
port in his, position, of life as an. officer i in 
“the army, then I should, see the propriety 
of suspending his discharge for a lou ger 
period, oteven of setting aside somè por- 
tion, of his income. i See no reason to 
suppose that a suspension of hig dis-, 

(2) gion 2 K. B. d7 at p. 482; 73 L.J. K.B. 656; 
91 L. T, 221; IT Manson 125; 20.T, 5: Ri 469, È 
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charge for two’ years will- not, meet the 
justice of the case’. If ip this-case we 
substitute fot-the words “officer in the 
army” the words “guard. of the Railway 
with a'large family” and for two years we 
substitute five years as the period of post- 
poning the discharge the remarks apply 
equally to the ‘present case. 

The argument on behalf of the appel- 
lant'is thatsince the application in insolvency: 
was- made the respondent has had an in- 
crease of pay and-also'that he-has-no loiiger 
to.make the nionthly payment of Rs. 31 
odd on account of one of the monthly de- 
ductions shown: in his petition: But that, 
in our opinion; is no ground for further 
delaying: the respondent’s discharge prima 
facie on his giving up the whole of his 
property he was entitled to become a free 
man: The'period for which the decharge 
should be suspended as tle punishment 


for hismisconduct in incurring -debts be- - 


yond his means is not to be measured by 
the amount of his debts. He has now paid 
a ‘considerable sum and his discharge has 
been postponed for about five years. We 
are: informed that the total amount direct- 
ed to be paid by the conditional order has 
now.been paid- and though it was-not paid 
within the period: préscribed the lower Court 
when his attention was drawn to the failure 
of the insolvent to make some payment was 
satisfied with his explanation. His order 
of the 13th December 1923 is not very 
clearly worded but his meaning obviously 
is that the time for payment is extended 
and that the insolvent will be entitled to 
an order of discharge when 12 payments 
of Rs, 30 have been duly made. 

. On a consideration of the circumstances 
of the case wehold that the order passed 
was a proper order and the discretion of 
the learned District Judge was properly exer- 
cised. The appealis accordingly -dismiss- 
ed with costs. Weassess the hearing fee 
at 3 gold mokurs. 

M. B. 


| Appeal dismissed. 
Z. K. ; 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DRORER No, 615 
oF 1923. 

. July 23, 1925. 
Present :—Justice Sir Babington Newbould, 
>.. Kt, and Mr. Justice Graham. 
RAFAT SHEIK AND orutrs—Derenvants— 
‘APPELLANTS 
versus 
SACHINDRA KUMAR LAHIRI AND 
OTHERS—PuaINTIFFS—RESPONDENTSs. 

Possession, suit for—Defendant holding land under 
plaintiff—Burden of proof. 

Because a defendant ina suit for the recovery of 
possession of land is found to bea tenant of some 
land under the plaintiff, the burden is -not thereby 
cast upon the plaintiff to establish that the land he 
seeks to recover is outside the tenancy of the defend- 
ant. [p. 761, col. 2; p. 762, col. 1.) 

Appeal against a decree of the Officiating 
Subordinate Judge, First Court, Pabna 
and Bogra, dated the 27th October 1922, 
affirming that of the Munsif Additional 
Court, Serajganj, dated the 15th May 1922. 

Mr. Amarendra Nath Bose and Babu 
Arun Chandra Bose, for the Appellants. 

Babu Bireswar Bagchi, for the Respond- 
ents. 

_ SUDGMENT.—The only point urged 
in this second appeal is that the lower 
Appellate Court was wrong in holding that 
the onus was on the defendants to prove 
that the lands in suit were included in‘ 
their tenancy. In this case the plaintiffs are 


‘admittedly the superior landlords of the 


lands in suit, these lands having fallen to 
their share of the estate after partition. 
For the appellants it is contended as was 
contended before the lower Appellate Court 
that it being admitted that they have 
tenancy under the. plaintiffs it is for the 
plaintiffs to prove that the suit lands are 
out side the tenaney. The authorities are 
against this contention. it is sufficient to 
cite three cases reported as Gopini Debi v. 
Lokenath Tewari (1), Protap Chandra Roy v. 
Judhister Das (2) and Manners v. Harihar 
Dutt Koer (3). The passage most in point 
will be found in the head-note of the second 
of these cases. At page l44* it is stated, 
“It is not the law that because a defendant 
is found to be a tenant of some land under 
the plaintiff, the burden is thereby cast 
upon the plaintiff to establish that the 


(1) 11 Ind. Gas. 693; 19 0. W.N. 110. 

oe 23 Ind. Cas. 69; i9 G. W. N. 143; 190, L.J. 
D. 
(3) 22 Ind. Cas. 563; 19 G. W. N. 149. 


*Page of 19 C. W, Ned] 
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land he ‘seeks to recover is outside the 
tenancy of the defendant” It is contend- 
edon behalf of the appellants that these 
cases are distinguishable, because in them 
the landlord was the owner of a whole 
mouza or touzt. We find nothing in the 
rulings to indicate that anything turned 
on that point. The law is equally applic- 
able in the case of a landlord holding 
zemindari interest, whether he is the owner 
of a mouza or is the owner of a specific 
portion of the lands of a mouza after parti- 
tion. 

The appeal is dismissed with costs to the 
respondents who appear. 

M. B. Appeal dismissed. 

Z. K. 


LAHORE HIGH COURT. 
SECOND OIvIL ArpgaL No. 2567 or 1924. 
April 23, 1925. 

Present:—Mr. Justice Jai Lal. . 

RAM CHAND—Derenpsant—APPELLANT 

VETSUS 
NANAK CHAND AND OTHERS— 
RESPONDENTS. 

Mortgage—Redemption suit—Mortgage-deed, proof of 
—-Covenants contained in mortgage-deed, whether proved 
—Burden of proof—Inierest, a a whether 
penalty —Contract Act (IX of 1872), 8. 

Where in a suit fer redemption of a “mor tgage, the 
mortgage-deed is produced by the mortgagee and is 
duly ‘proved, all the conditions contained in the mort- 
gage-deed must be taken to have been proved. If 
either party wants to impugn any condition contain- 
ed in the mortgage-deed itis his duty expressly to 
raise a plea to that effect and to establish that plea 
by evidence. In the absence of such a plea and 
evidence to support the plea, the plaintiff is bound 
to pay to the mortgagee the full amount which is 
recoverable on the basis of the mortgage-deed. 

A covenant ina mortgage-deed providing for the 
payment of compound interest at the rate of Re. 1-8-3 
per cent. per mensem does not by itself amount to a 
penalty. 

Second appeal from a decree of the 
District Judge, Attock, dated the 16th June 
1924, 

Mr. Mukund Lal Puri, for the Appellant. 

Mr. C. L. Gulati, for the Respondent. 

JUDGMENT.—On the 10th of July 
1913 one Darab mortgaged the house in suit 
for Rs. 49 to Ram Chand. The condition in 
the mortgage-deed was that the mortgaged 
land was to be given’ possession of to the 
mortgagee in lieu of interest on Rs. 19 
and that Rs. 30 was io bear compound 
_ interest at the rate of Re. 1-8:3 per cent. 
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per mensem. The mortgagor and sons 
subsequently sold the land to Nanak 
Chand and Ram Lal, plaintiffs, On the 
sale-deed it was stated that the house was 
mortgaged to Ram Chand for Rs. 50 and 
that the mortgagors would redeem the 
mortgage. The purchasers, Nank Chand 
and Ram Lal, instituted this suit on the 
3lst of July 1923 against the mortgagee 
and their vendors for possession of the 
house. The mortgagee claimed Rs, 3,349 
on the basis of his mortgage, The mort- 
gage-deed was produced in Court and duly 
proved by witnesses, but no question was 
asked by either party as to the considertion 
about the compound interest as contained 
in the mortgage-deed. Both the lower 
Courts have agreed in awarding a decree 
to the plaintiffs on payment of Rs. 184-10-0 
and: hold that as the witnesses did not 
expressly mention the condition of com- 
pound interest, therefore, such interest 
was not claimable.. In my opinion the 
view of the lower Courts is erroneous. The 
mortgage-deed was produced by the mort- 


. gagee and duly proved, and consequently 


all the conditions contained in the mort- 
gage-deed must be taken to have been 
proved. If either party wanted to impugn 
any condition contained in the mortgage- 
deed it was his duty expressly to raise 
a plea to that effect and to establish that 
plea. No. such plea was raised nor was 


` any evidence produced by the mortgagor 


or by the plaintiffs. The plaintiffs were 
bound to’ pay to the’ mortgagee the full 
amount which was recoverable on the basis 
of the mortgage-deed and it is admitted 
before me that according to the conditions 
contained in the mortgage-deed the amount 
due to the .mortgagee would exceed 
Rs. 884-10-0. The mortgagee in his appeal 
to the District Judge having claimed only 
Rs. 700 in addition to the sum decreed in’ 
his favour is entitled to recover that amount 
only. A feeble plea was raised by the 
learnd Counsel for the respondents before 
me that the interest was penal and the 
bargain was unconscionable. This plea is 
fully met by thejudgments of their Lord- 
ships of the Privy Council reported as 
Aziz Khan v. Duni Chand (1) and Balla 
Mal v. Ahad Shah (2). 

(1) 48 Ind. Cas. 933; 101 P. R. 1918; 23 ©. W. N. 130 
165 P. W. R. 1918 (P. 0O). 

(2) 48 Ind. Cas. 1; 124 P. R. 1918; 35M. L.J. 614; 
25 M. L. T. 55; 16 A DI 905; 23 C. W.N. 233; 180 
P. W. R. 1918; 29 O. L. J. 165; 21 Bom. L. R. 558; 1 
U, P. L. R, (P. 0.) 25 (P. C). ; 


FOL Ë O. 1995) 


Accepting the appeal I vary the decrees 
of the lower Courts by raising the amount 
payable by.the plaintiffs to the mortgagee- 
appellant : from Rs. 184-10-0 to Rs. 884-10 0. 
ae appellant will have his costs through- 
out. j 


Z. K. Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DecrEES Nos. 2002 
To 2005 or 1922. 

July 9, 1925. 

Present:—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
CHUNDY CHURN LAW— 
PLAINTIFF—APPELLANT 


| versus 
BALARAM GOPE AND oragrs— 


—DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 105—Suit to 
recover rent for additional area—Measurement, 
accuracy  of—Presumption—Deductions from rent, 
when can be made. ; 

Ordinarily measurements made by Settlement 
Officers are accepted as scientifically made and 
correct, but measurements made by the landlord are 
not so scientifically made and itmay be that such 
measurements may be open to challenge in a suit to 
recover rent for additional area but unless such 
measurements are challenged as inaccurate, prima 
facie they ought to be accepted as correct. Where 
in answer tò a suit to recover rent for additional area 
a plea is taken that the measurements are not correct, 
and the Coftrt finds from the circumstances that there 
are reasons to believe that the provious measurements 
were inaccurate the Court ought, upon the circum- 
stances and evidence in each case, to find whether the 
previous measurements were or were not, as a matter 
of fact, accurate. If they are faund tobe inaccurate 
the Court should make such a deduction from the rent 
as would, in the circumstances of the case, give an 
approximate and accurate result. But in the absence 
of any case that the previous measurements are 
inaccurate, the Court is not justified in making a 
deduction from the rent. [p. 764, cols. 1 & 2.] 

_ Appeals against the decrees of the Addi- 
tional Special Judge, Tipperah, dated the 
21st of March 1922, modifying those of the 
Assistant Settlement Officer, Comilla, dated 
the 17th of June 1920, 

Mr. Narendra Chandra Bose and Babu 
_ Satyendra Nath Mitter, for the Appellant. . 


JUDGMENT. 
In No. 2002 op 1922. 
Chakravarti, J.—This is an appeal 
by the plaintiff—the landlord—against a 
judgment of the Special Judge of Tipperah, 
dated the 21st of March 1922. This appeal 
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arises out ofan application made by the 
landlord under s. 105 of the Bengal Tenancy 
Act for a settlement of fair and equitable 
rent and also for additional rent for addi- 
tional area held by the raiyats. The only 
question which is now before us relates 
to the question as to additional rent for 
additional area claimed by the plaintiff. 

It appears that the tenants, the defend- 
ants, held under a written and registered 
kabuliyat. The kabuliyat mentions the 
area for which the rent was fixed. The 
landlord after the Record of Rights had been 
prepared contended that the area now 
found was more than the area for which 
the defendants—the raiyais—were paying 
rent. The defence of the defendants was 
a total denial of the fact that the kabuliyat 
was executed after any measurement at 
all. They further contended that the 
standard of measurement adopted at the 
time of the initial measurement was not 
the standard of measurement which the 
plaintiff claimed but that the standard 
was different. No question it appears was 
raised that the area stated in the kabuliyat 
was inaccurate. The defendants did not 
raise the question that the area stated in 
the kabuliyat was arrived at by a measure- 
ment which was inaccurate. The Settle- 
ment Officer found that there was addi- 
tional-area. In calculating the additional 
„area the Settlement Officer made a deduc- 
tion from the area of 10 per cent. 

On appeal the plaintiff challenged the 
finding of the Settlement Officer as to the 
deduction of 10 per cent. The lower Ap- 
. pellate Court in disposing of that conten- 
tion stated as follows: “ His next conten- 
tion is that a 10 per cent. allowance for 
closeness of survey should not have been 
made in calculating the excess land where 
additional rent was allowed, firstly because 
that is not in the contract, secondly be- 
cause the statement of area in the kabuliyat 
should be taken as an admission and con- - 
clusive against the tenant. There is force 
in these arguments but I cannot myself 
see why in interpreting the measurements 
of the present settlement to discover ex- 
‘cess area, the empiric rule laid down by. 
“the survey people themselves should not 
be followed. I accordingly agree herein 


- with the lower Court.” 


Now, as T have already stated, the present 
appeal is by the plaintif and the learned 
Advocate for the appellant has contended 
that the lower.Appellate Court was wrong 


764: 


in allowing a 10. percent.. deduction. 
simply on a certain:empiric rule. laid. down. 
by the Survey. Officers. 
whether there should be a deduction from 
the ascertained area or not as allowed here 
was raised in a case reported as Lalkhi 
Narain Sarongi v. Sri Ram Chandra 
Bhunyal (1) and their Lordships in decid- 
ing that question said as follows: ‘Here 
however, as we have already stated, it is 
specifically known that the area was ascer- 
tained by scientific methods, consequently 
the only -inference which could be legiti- 
mately drawn was that the lands measured 
and described as-lying within. certain 
boundaries were let out to the tenants” 

Then, later on, their Lordships said: “On 
behalf of. the landlord- respondent two 
cross-objections have been urged. It has 
been contended in the “first place ‘that. 
under s. 52 the landlord is entitled to. 
additional rent for all lands proved by 
measurement to be. in excess of the area 
for which rent has been previously paid 
by the tenant and that consequently the 
Courts below were not entitled to allow a 
reduction of 10 per cent. from the area as 
ascertained by measurement. Prima facie 
this contention appears to be well founded, 


but upon.a closer examination it turns out. 


to be unsubstantial. The Special Judge 
has held in effect that although on a,pre- 
vious occasion the lands were measured 
the measurement was not absolutely accu- 
rate and he has practically made a deduc- 
tion of 10 per cent. to allow for possible 
errors in the measurement.” In the present 
case the area was stated in the kabuliyat 
executed by the tenants. Prima facie that 
statement would be accepted as correct 
unless it was challenged by the defendants 
as incorrect. In the present case no such 
plea has been taken by the defendants. 
The rule as was indicated in the case to 
which I have referred was also adopted 
in Baidya Nath Dutt v. Jawahir Mandal 
(2) decided on 20th March 1914 by Mr, 
Justice Coxe and Mr. Justice Imam. It 
appears to us that there is no reason to 
allow any deduction from a scientific 
measurement or any other measurement 
unless it is shown that either of those two 
measurements was inaccurate. Ordinarily 
the measurements made by Settlement 
Officers are accepted as scientifically made 


(1) 11 Ind. Cas. 212; 15 O. W. N. 921; 140, L. J. 
46, ‘ 
(2) 23 Ind. Cas. 794, 
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-is assessed at one gold məhur in each case. 
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and.correct:but:the measurements: made: b? 
the landlord are: not:so:stientifically made 
and. it: may: bethat such: measurements: maw 
be challen; ged, but unless: such:neasurementss 
are challenged. aa. inaccurate: , prima facie 
they ought to be accepted as correct. Whem. 
any such plea.is; taken and the Court 
finds from the circumstances, as was found 


in the case of Lakhi Narain Sarongi v. Sri 


Ram Chandra Bhunyal (1), to which I have 
just referred, that there are reasons to be- 
lieve that the. previous measurement was 
inaccurate, in such a case the Court ought, 
upon the ‘cireunistanices; and ‘évidenee in 
each case, to. find whether ‘the :previons' 
measurement was:orwasnotiuaccurate. If 
itis found to be:inaccunite. then the Court 
would. make certain .deductions: ias-<would, 
in the circumstances of that. ‘case; give an 
approximate: and ‘accurate ‘result, But, in 
the absence of any ease: that the previous 
measurement was inaccurate, I do not see 
on what principle of lawa deduction.‘af 10 
per cent. can: be made. Im the;present case, 
as I bave already stated)..the previous 
measurement was. not challenged- ag: En 
accurate. That being so, ‘I donot find 
any reason. given by the learned, ‘Special 
Judge upon which the landlord is. mot 
entitled: “to claim rent ‘for ‘the-difference 
between the area -which was. stated. ‘in. 
the kabuliyat ‘and the. :area_ now found, 
by the Settlement @fficer. In this view, 
I think, that the decree .of the learned 
Special Judge ought ‘to be varied by 
allowing. the plaintiff -to get -remt. for 
the whole of the area without, any: deduc 
tion of 10 per cent. Therefore, the plaintiff 
would be entitled to. additional. rent for the 
area shown to be in excess without. any-de-. 
duction of IO percent, 

The result, therefore, is that the decree 
of the lower "Ap pellate Court is modifed. as. 
stated above. The appellant is entitled: to. 
his costs in this Court; hearing: fee one-gold 
mohur. 

This ‘decision governs. ‘Appeals Nos. 2003, 
‘The hearing ‘fee 


Cuming, J.—I agree. 


e By the Court.—We «are. informed 
that the sole respondent:in Second Ap- 


peal No. 2004 of 1922 which was dispos- ` 


ed of by us on the 19th May 1925 died 


more than three months before the dis- - 
‘Our judgment. of | 


posal of the appeal. 


the. 19th May 1925. is, therefore,.of ng . 


£9 911, A, 1925) 


. #@ffect,.as- regards. this appeal which has 
abated, , 
MB 


WA < K: 


Appeal allowed. 
Decree modified. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 649 or 1924. 
August 5, 1925. 

Present:—Mr. Justice Phillips. 
PASUMARTI SEETHANNA—DEFSŅDANT 
No. 2—APPELLANT 

YENSUS ne 
‘THAMANDRA YASIKALAPPA— 
PLaIntvi EF—RESPONDENT. 
Contraet—Breach of .contract-Advance, 
liable tobe forfeited:-Intention of parties. 
Where a,sum of money is paid in advance on 
account of a contract as a deposit and the person 
making the deposit commits a breach of contract, the 
othersparty -is entitled:to retain the “full amount of 
the: ‘deposit as ‘damages ‘for-breach of, contract. Every 
“payment, hhowever,-made by a party to a. contract as 
an advance towards; the-contract is -not in the-nature 
-ofan .daposit.and. is mot liable to be forfeited if, the 
\party:making-the deposit violates the contract. It is) 
iincumbentjupon:the Court to endeavour to ascertain 
ithe,realintention-ofthe parties from. all: the-terms of 
«the:dontract. Whethenan, advance is given as. security 
fforrperformance of:the-contract er;merely in part-pay- 
cmentyis a: question oftthe intention of: ‘the parties and 
“where it is found that the advance is not in the-nature 
-Qf.a: deposit Ora «security fer performance of the 
reontaagt, «the -party tto-wwhom. :the-advance-has been 
mafe- -is not -entitled.:to..retain the amount of the 
sadvance-unless.itrhas;suffered damage.to-an-equivalent 
0r ,graaten:.sum owing. to :the:default -ofthe party 
“making the advance. p. 765, col, 2.) 
Secends-appeal: -against.a idegree of the 
Court of the:Subordipate Judge, -Kistna at 
Bore, iw A S.No. 21/76 -of 11923, preferred 
sagang. thah ofgthe:Court.of ‘the Principal 
District Munsif, Ellore, in O. S.No. 43 of 
1922; 
Mr: IP; Venkataramana Bao, for’the Ap- 
ypéllant. 
IMr: -B.Somayya;for-the:Respondent. 
JUDGMENT.—The' lower Appellate 
‘Cenrt ‘has.:found that .the -plaintiff com- 
rmitted default; in respect of a-contract to 
rrurchase 115Ml :bags of rice from the;first 
defendant. Fhe iplainti paid za,sum of 
Rs.c6,000:1in cadvance. and the Tower Ap- 
wpéllate: Courtihas:held:that the plaintiff is 
entitled ito - ‘return ali thisrmoney safter-de- 
ducting: eerhain.sums-which the-defendant 
jis centitleds to metain. the «second -defend- 
eant! Gido. offiirstcdefendant) - now-appeals 
sand contends that «she is entitled: to: Tetain 


whether 
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the whole Rs. 6,000 on the ground that it 
was paid as deposit. This question of 
whether it was paid as a deposit has not 
been raised in either of the lower Courts; 

-but the appellant relies on certain cases 
for the proposition that whenever money 
is paid in advance on account of a con- 
tract, the vendor is entitled on breach of 
contract to retain the whole sum. That is 
the effect of the rulings cited where the 
money has been paid as deposit. In Roshan 
Lal v. Delhi Cloth and General Mills Co., 

Ltd., Delhi (1) where earnest money was 
paid and in Bishan-Chand v. Radha Krish- 
ma.Das (2) where a deposit was paid, it was 
-held that the vendor was entitled to retain 
the money deposited on breach of the con- 
tract. ‘The Full Bench decision in Natesa 
Atyar Appavu v. Padayachi (3) relates to a 
.contract,in-which there was a specific clause 
of forfeiture and doesnot appear to be ap- 
plicable -here. In Habibulla v. Arman De- 
wan (4) the aw on the point has been re- 
viewed with great care and the conclusion 
arrived at is that “the deposit, if nothing 
‘more is .said -about it, is, according to the 
ordinary interpretation of businessmen, a 
security for the completion of the purchase, 
so that in the event of the contract being 
performed it is brought into account, 

but if the contract is not performed by 
the payer, it is forfeited to the payee. 

Butevery payment made by the purchaser 
to the vendor is not in the nature of a 
deposit liable to be forfeited if the pur- 
„chaser violates his contract. It is incum- 
hent on the Court in, each case to ascer- 
tain the. ‘real intention of the parties from 
call the. terms of the contract.” This with 
¿all respects appears to me to be the cor- 
:rect interpretation. of the law.on the subject. 

‘Whether.an-advance is given as security 
for performance or merely in part-payment 
is a question of the intention of the par- 
ties. It may well:be that in a certain 
,contract, -the - -purchaser | may, to oblige the 
vendor, pay some of the purchase- -money, , 
in advance, can it be said in that case 
that che. paid that money asa security for 
‘performance , of the contract? If he .did 
jot pay ,it.as security, there.is no reason 
why the yendor.should retain such money 


(1).7 Ind.cCas. 794; BA 166;7 A. L. J. 1019. 
(2519A. 489; A. WIN . (1897).123; 9 Ind. Dec. (x. 5) 
316. 
N. 341; 


{3}19 Ind. Cas.-462; 38.M.1178; (1913) - M. W. N 
“24M. Lid. 488; 13M. 'LeT:391. 
. (4333, Ind, Oas. 875; 24 C- WN, 40; 30. C. L. J. 118, 
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‘unless ‘he has himself suffered damage to 
an equivalent or greater sum owing to the 
purchaser's breach. The question has not 
been raised at all in the present proceed- 
ings. There is no definite’ written con- 
tract from which the intention of the 
parties can be ascertained, -but so far as 
appears from the lower Appellate Court's 
judgment it was not the intention of the 
parties to treat this money as a deposit. 
It is found that the defendant wanted ready 
money to pay to his vendors and also that 
the defendant actually returned a portion 
of the deposit when the contract came to 
an end. Without a finding or some evi- 
dence from which it may be inferred that 
this advance was in the nature of a secu- 
rity deposit, I cannot allow the objection to 
be taken now. 

A further objection is taken by the appel- 
lant as to the damage sustained, but this 
appears to be purely a question of fact 
which the lower Appellate Court was en- 
titled to decide finally and this objection 
must be disallowed. 

The respondent has filed amemorandum 
of objections in which he first of all ob- 
jects to the lower Appellate Court's find- 
ing that he was guilty of breach of contract. 
This is a question of fact and it appears to 
me that on the facts found by the lower 
Appellate Court, namely, that certain rice 
was available for delivery to the plaintiff 
and the plaintiff refused to accept it on 
some excuse or other not having the cash 
ready to pay for delivery, it has rightly 
found that the plaintiff committed default. 
The argument that there is no finding 
that the defendant had rice ready for de- 
livery does not appear to me to be correct 
in view of the statement that the plaintiff 
made some excuse, or other to avoid taking 
delivery. 

A further point is raised by the respond- 
ent and that is that interest should have 
been allowed to him from the date of the 
plaint to.the date of the first Court's 
decree. On reading the judgment of the 
lower Appellate Court, I think this conten- 
tion is correct and that the omission to 
provide for this interest in the decree is a 
mistake. This mistake apparently could 
not be corrected in the lower Appellate 
Court because this appeal was filed before 
an opportunity could be obtained. 

The objection is allowed and the decree 
will be modified to the extent of allowing 
‘interest -at 6-per cent. from the date of 


ee eee ee 
ASSARMAL v. HUNDOMAL. 


of Mow ag 

(911, 0. 1995] 
plaint 20th September 1920 till payment. In `` 
the result the second appeal is dismissed 
with costs and the memorandum of objec- 
tions, subject to the modification above is 
dismissed, respondent paying and receiving 
proportionate costs, 

V. N. V. 


"2. K. Decree modified. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 12 or 1923. 
; August 29, 1924. 
Present:—Mr. Kennedy, J. C., and 
Mr. Aston, A.J. ©. | 
ASSARMAL AND ANoTHER—APPELLANTS 
; versus , 
HUNDOMAL AND ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXVI, 
r. 12—Accounts, examination of—-Commissioner, ap- 
poiniment of—Instructions—Duty of Court. 

Where a Commissioner has to be appointed in a 
suit to examine books of account, it is better for the - 
Court itself to settle the exact terms of the order 
to the Commissioner and ask him to report on 
certain definite lines and not to leave those points 
for decision by the Commissioner, that is, not to 
make him a sort of inferior Judicial Officer. [p. 767, 
oF generally the business of the Court itself to 
ascertain which books are true or false, which party is 
or is not keeping back the books, what documents are 
relevant and the like, and itis desirable that these 
matters should be decided before a Commissioner is 
appointed. [ibid.] “ot 

Appeal-against the judgment and-decree 
of the District Judge, Sukkur., ~*~ 

Mr. Kimatrai Bhojraj, for the Appellants, 

Mr. Kundanmal Dayaram, for the .Re- 
spondents. sf ; 

JUDGMENT.—This is avery deplor- 
able suit which has been wandering on 
since 1920 and we have had a reasonable 
hope that it had been disposed on a side 
issue. . 

The suit was one by a capitalist partner 
against his gumashta partners who are 
present respondents. Various issues were 

edecided and it was held that the parties 
were partners and all that remained was to 
ascertain what isdue from one side to the 
other on taking accounts of the partner- 
ship. There was very apparently, as a 
matter of fact, no books of partnership forth- 
coming. We have not the preliminary 
-Judgment ofthe Trial Court before us, there- 


[91 1. ©, 1925] 
fore, it is difficult to ascertain what the re- 
ference to the Commissioner was or how 
he was to take account if there were no 
accounts forthcoming. Asa general rule, 
it is better for the Court itself to settle the 
exact terms of the order to the Commis- 
sioner and ask him to report on certain 
definite lines and not to leave those points 
for decision for the Commissioner, that is 
not to make him a sort of inferior Judicial 
Officer. Itis generally the business of the 
Court to ascertain which books aretrue or 
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Judge who held the same and the plaintiff 
now comes here in appeal. 

Reluctant as we are, further, to extend 
these proceedings, anxious as we are, that 
the persons should act with due promptness 
and diligence, it does not seem to us to be 
made out that the proceedings before the 
Commissioner were such that the Court 


should have acted on them. No doubt the 
Commissioner had prima facie been under 


‘the belief that there was no intention on 


false, which party is or is not keeping back ` 


the books, what documents are relevant 
and the like, and it is, as a general rule, 
desirable that these matters should be decid- 
ed before a Commissioner is appointed. 
In the present case however it appears 


that among the other duties of the Com- 


missioner it was assigned to him to report 
or ascertain who was in possession of the 
partnership books. 

The enquiry was to take place at Jacoba- 
bad and the Commissioner appointed was a 
Pleader from Shikarpur. The Commissioner 
fixed 8 o'clock on a morningon a Sunday 
for the enquiry. -At 10 minutes past 38 
A.M, no body appeared ‘on behalf of the 
plaintif and it also appears that neither 
party had asked for any witnesses to be 
summoned. The Commissioner appears, 
therefore, to have come to the conclusion 
that there was no intention to proceed with 
the matter. Hewas not anxious to spend 
anidle Sunday at Jacobabad. He thought 
if this enquiry was not to be held he had 
better return to Shikarpur for which place 
the train left from Jacobabad at 8-30 
A.M. He, therefore, hastily wrote his report 
that nothing was due to the plaintiff on 
account of the partnership, his finding 
being based on the fact that no evidence 
had been called before him, and:no argu- 
ments addressed to him on the day of the 
hearing. He went tothe Judge’s bungalow 
and handed his report over to him. He 
then went off to Jacobabad Station where 
he was caught by the plaintiff and his 
Pleader. Then, of course, it was too ‘late 
for him to do anything in the matter inas- 
much as he had concluded his function as 
“a Commissioner. 

Thereon the plaintiff raised objections to 
the report of the Commissioner but the 
Trial Court disallowed these objections and 
refused to order further consideration the 
result being that the suit was dismissed. 

The matter went on appeal to the District 


the part of the plaintiff to proceed. So far 
that went, the conclusion of Commissioner 
was wrong. Had he notso hurriedly come 
up to the station, plaintiff would have in a 
few moments appeared before him. Wha 
would have happened then, we cannot say. 
He might have found that there were no 
materials for arriving at a conclusion for 
his report other than those already before 
him, On the other hand, there having been 
no further proceedings, it is not feasible for 
us to say that these proceedings would have 
been infructuous, All that wedo say is that 
we consider that the Commissioner acted 
with too great haste. Although the Commis- 
sioner was no way bound to sit all Sunday 
waiting for persons who did not choose to 
attend, yet a reasonable margin must be 
givento litigants particularly when liti- 
gants are dependent on legal assistance from 
outside. ‘Andif this consideration is not 
shown, then unless it is clearly shown that 
even had .the Commissioner acted in a 
less hasty manner, the result would have 
been the same, it is impossible to say 
that the Commissioner’s report is satisfac- 
tory. 

We, therefore, think 'that the Sub-Judge 
was wrong inaccepting it. Asit stood he 
should have made further enquiry. That 
is the order we now pass on condition, that 
the plaintiffs should pay into Court with- 
in a month costs incurred by the defendants 
at the infructuous meeting before the Com- 
missioner the fees of the Commissioner of 
the infructuous hearing and also a further 
sum for the fresh sitting of the Commis- 
sioner. ' 

No costs allowed for either side in this 
second appeal. The rest of the costs to be 
costs in the cause. 

Before returning the papers again to the 
Commissioner it is recommended that the 
Sub-Judge should himself ascertain on 
what the Commissioner is to proceed. That 
is to say, inter alia who is keeping back 
the books or if any such books existed 


168 
who is responsible for their destruction 
and- his otder should indicate clearly and 
precisely tothe Commissioner on what he 
is to submit his report and on what lines 
his enquiry should proceed. 

. We shall thus set aside both the orders 
of the District Judge and the Sub-Judge 
in respect of the Commissioner's report, and 
as regards Civil Suit No. 443 of 1920 will 
direct further trial ofthe appropriate issue 


BIRAJ BYED v. BEJOY SINHA DUDHURIA, 


“but should the costs be not paid as afore-. 


said then this appeal will be dismissed. 
Z.K. Order set aside, 


PATNA HIGH COURT.. 
‘Privy COUNGCIL APPLICATION No. 14 or 1925. 
July 21, 1925. 

Present:—Mr. Justice Das and 
Mr. Justice Adami. 
Srimatya GENDAMONI DEBYA— 
APPELLANT 
versus 
RAGHUNAND AN SINGH AND OTBERS— 
. RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 109-—Pro- 
-bate proceedings—Appeal to Privy Council—Caveator, 
whether entitled to appeal. 


_ A person who had filed a caveat in the Court of 
first instance opposing a grant of Probate and who 


ayas impleaded as a respondent in the High Court. 


inan appeal arising out of the proceedings is entitled 
to maintain an application for leave to appeal to His 
Majesty in Couricil against the decision of the High 
‘Court in appeal. 

Application for leave to appeal to His 
Ma A in Council, 

‘Subal Chandra Mazumdar, for the 
P a 

Messrs. S. M. Mullick, B. N. Mitter, i 
:Bannerji, S. N. Banerji, Nabadwip Ch. 
Ghosh, L. N. Singh and N. C: Ghosh, for 
the Respondents. 

,ORDER.—This is an application for 
leave to appeal to His Majesty in Council. 

The judgment of this Court reversed 
that of the Court below and the decree 
‘involves the claim or question to or res- 
pecting. property of the value of over 
Re. 10,000. ‘The case, -therefore, complies 
with the requirements of ss. 109 and 10 
of the Code. and the applicant would ordin- 
arily. be entitled to leave as-a.matter of 
course. 

“But, it is contended on behalf of the 
opposite party that the applicant has no 
locus-standi to -present thé present applica- 
ition. ‘Lhe. applicant ` is the widow of the 
‘predeceased E son of the testator. The ques- 


v = 
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tion at issue between the parties was 
whether Probate could be granted of thé 
alleged Will of the testator. Various ques- 
tions were raised in the proceedings be- 
tween the parties and this Court differ- 
ing from the learned District Judge in the 
Court below, directed that no Probate 
should issue. 

“16 is contended on behalf of the opposite 
party that Srimatya Gendamoni Debya, 
the applicant before.us, has no locus standi 
since in-no event -is.she entitled to succeed 
to the estate-of the testator. In my opinion 
we are not competent in this Court. to 
enter upon the question whether -the ap- 
plicant has any locus standi to maintain 
the application. She undoubtedly filed | a 
caveat in the Court of first-instance. “The 


„opposite party did not apply to have that 


caveat discharged. In other words ‘thé 
opposite party recognized that: the appli- 
cant.was a proper party to the Probate pro- 
ceedings. The opposite party was the 
appellant in this Court andhe made Sri- 
matya Gendamoni Debya a party respond- 
ent-to the appeal. That being so, Sr imatya 
Gendamoni Débya is, in our opinion, en- 
titled to maintain the application’ for leave 
to appeal to. His Majesty in Council. 

The application sueceeds, ` Issue the 
usual certificate. 

‘The petitioner is entitled-to the costs 
of this-application. Hearing fee, five gold 
mohwrs, ` 


Z. K. Application granted. 


:CALGUTTA, HIGH COURT. 
APPEAL FROM APPELLATE, DEoRER ‘No 0. 1644 
' -OF 1993, 
July, 21, 1925. 
Present:—Justice Sir Ewart Greaves, Ke. P 


. and Mr. Justige B. B. Ghose.” 
BIRAJ BOYED AND QTHERS— DEFENDANTS 
—APPELLANTS 
versus 


Raja BEJOY SINHA. DUDHORIA-— 
“-Pyaintipi— RESPONDENT. ~ 

Limitation Act (IX of 1908), Sch. “I, Arts. 97, 120— . 
Execution of decree—Kateable, distribution Property 
sold. yecoveřed by third person—Swit to recover ambuné 
paid. out to ‘deoree-holder-—Limitation, commencement 
of. 

-Plaintif obtained a, „decree. ; against. one C, in. exe- 
cution of which hé ‘put up’ for salé“ “certain properties 
as belonging - to. Ci The properties: were “pureha’ sed 


t 
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by the plaintiff. Defendant, whohad also obtained a 
’ decree for money against OC, applied for rateable 
distribution of the sale-proceeds and obtained a 
certain portion of the purchase-money. C's wife 
subsequently obtained a decree for possession of some 
of the properties which had been sold in execution ot 
the plaintifi's decree on the ground that the pro- 
‘perties belonged to her andnot toC. In a suit by 
the plaintiff to recover frum the defendant a pro- 
| portionate share of the price paid by the plaintiff 
ua the properties which had been recovered by C's 
wife; 

Held, that limitation for the suit began to run from 
the date of the decree in favour of C's wife and not 
from the dateon which possession of the properties 
was actually taken by her in execution of her decree 
from the plaintiff. [p. 770, col. 2.] 


Appeal against a decree of the .District 
Judge, Murshidabad, dated the Ist of March 
1923, modifying that of the Subordinate 
Judge, Berhampore, dated the 22nd of 
December 1921. . . 

Dr. Dwarka Nath Mitter, Mr. Sachindra 
Nath Ghose and Babu Charu Chandra Gan- 
guli, for the Appellant. 

Babu Jogesh Chandra Roy for Mr, 
Mahendra: Nath Roy and Babu Ramani 
Mohan Chatterjee, for the Respondent. 


JUDGMENT. à 

‘Ghose, J.—This is an appeal against 
the judgment and decree of the District 
Judge of Murshidabad modifying the 
decree passed by the Subordinate Judge. 
The plaintiff had obtained a decree against 
one Chatrapat Singh in 1907 in execution 
‘of which he put up for sale certain pro- 
perties as belonging to his judgment-debtor. 
The properties were ‘sold in different lots 
and they were all purchased at the auction 
salé by the plaintiff on the 19th of Novem- 
ber 1907, the total value of the properties 
being Rs. 14,050." The predecessor of the 
defendants had also obtained a decree for 
money against the same judgment-debtor, 
and he applied for rateable distribution of 
the sale-proceeds under the provisions of 
the ©. P. C.-and obtained. Rs, 2,800 and odd 
out of the money in deposit under an order 
‘of the Court on 15th February 1908. The 
wife of the judgment debtor Mina Kumari 
Bibi commenced a suit in 1907 against the 
plaintiff, in which the judgment-debtor was 
also made a party,.for declaration of her 
title to and for possession of some of the 
properties which were sold in execution of 
the-plaintiff's decree. She eventually suc- 
ceeded in establishing her claim to those 
properties: on appeal to the Privy Council 
and the order in Council was-dated: the llth 
December 1916. Mina Kumari took posses- 
gion of the properties on the 23th Septem 
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ber 1917. The plaintiff commenced the’ 


present suit on 4th September 1920 
against the defendants for recovery 


from them ofa proportionate share of the 


price paid by the plaintiff for those pro- 


_perties which the predecessor of the defend- 


ants had taken out of Court under the order 
for rateable distribution. The Subordinate 
Judge allowed the plaintif a sum of 
‘Rs. 3,605-11-0; but did not give him any 
interest. The appeal of the defendants was 
dismissed by the District Judge, who allow- 
ed the cross-objections of the plaintiff with 
regard to interest which he allowed from: 
the date of dispossession of the plaintiff of 
the properties. The defendants appeal to 
this Court against that decree. 

Several questions were raised on behalf of 
the appellants, but the principal question 
which requires consideration is that of 
limitation. It was assumed hy both parties 
pefore us that Art. 97 of the Limitation Act 
applies to the present case, and it was so 
held by the Court of Appeal below. It 
may be a question whether this is.a suit 
for money paid upon an existing considera- 
tion, as it can hardly be said that the plaint- 
iff paid money for any consideration from 
the defendants. As, however, the question 
was not argued before us, I do not think it 
necessary to pursue the matter beyond 
stating that we do not decide that such a 
ease as this falls within Art. 97. The con- 
troversy before us turned upon the point 
as tothe time from which the period of 
limitation began to run. It is contended 
by the appellants that it runs from the date 
of the decision of the Privy Council that 


.the properties belonged to Mina Kumari 


and not to the judgment-debtor, while the 
respondent contends that the consideration 
failed only from the date when the plaintiff 
was deprived of possession of the properties 
and limitation should commence to run 
from the date. Several cases were cited 
before usin support of the contention of 
eich party but most of them do not require 
consideration in detail as they arose out of 
suits by purchasers at voluntary sales 
against their vendors for the purchase- 
` the vendors failed to secure them 
in possession of the properties sold on 
account of defect of their title. The cases 
proceeded either on the basis of the covenant 
for quiet enjoyment or on the ground that 
the sale was only voidable at the instance 
of third parties. Those cases do not appear 
ta me to þe of any assistance in the present 


770. 
case. The case principally relied on by the 
appellants is Hukum Chand Boid v. Pirthi- 
chand Lal Chowdhury (1). In that case a pur- 
chaser of a patni under Regulation VIIT 
of 1819 brought his suit for recovery of the 
purchase-money from the zemindar as the 
sale of the patni had been set aside on the 
suit of a darpatnidar. The date of the 
decree of the Court of first instance setting 
aside the sale and not of the appellate 
decree affirming the first decree was held 
to be the time from which limitation began 
torun, But it was contended before the 
Judicial Committee that the period of 
limitation began to run when possession 
was lost, . With reference to this contention 
their Lordships observed: “There may be 
éircumstances in which a failure to get or 
retain possession may justly be regarded 
as the time from which the limitation 
period should run, but that isnot the case 
here. The quality of the possession acquir- 
ed by the present purchaser excludes the 
idea that the starting point is to besought in 
a disturbance of possession or in any event 
other.than the challenge to the sale and 
the negation of the purchaser’s title to the 
entirety of what he bought involved in the 
decree of August 24, 1905. If further sup- 
port of this view be required, it may be 
found in the express provision ofs. 14 of 
the Regulation which directs that in the 
suit for reversal itself the purchaser is to be 
indemnified against all loss”. The learned 
Judge below held that the decision of the 
Privy Council was based on the special pro- 
visions ofs. 14of the Patni Regulation and 
does not apply to the present case. He relied 
on the: case of Gurshidawa v. Gangava (2), 
where it was held with reference to the 
provisions of s. 315 of the C. P. C. of 1882, 
that the cause of action did not accrue 
till the purchaser was deprived of the prc- 
pertysold, It is sufficient to say with regard 
to the last point that the present suit is 

not one under the provisions of s. 315 of 
the-Code of 1882. The law relating to this 
matter has been altered, and the words on 
which the decision in the Bombay case was 
based do not occur in the corresponding 
r. 93.0£ O. XXI of the present Code. 
With regard to the main question it seems 
1 us na wé prenont case falls within the 
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rule in Juscurn Boid's case (1), apart from 
considerations arising out of the provisions’ 
of s. 14o0f the Patni Regulation. In the. 
present case there was a rateable distribu- 
tion of the assets held by the Court under 
the provisions of the ©. P. ©. There was 
no undertaking by any person about: the ` 
purchaser being put into possession of the 
properties sold. When the title to the pro- 
perties was found by the Privy Council to 
be in Mina Kumari and not in the judg-. 
ment-debtor there was a negation of the. 
title of the judgment-debtor as well as that 
of the plaintiff. The result of the decision’ 
was that; the money which passed into the 
hands of the defendants was finally declared’ 
not to be assets of the judgment-debtor 
which the defendants were entitled to claim’ 
or retain. It was plaintiff's money and he 
could recover it at once. I think, therefore, 
that the time from which the period of 
limitation began to run is the date of the 
decision and not the date of disturbance 
of possession with regard to which the de~ 
fendants had no concern. It is argued on 
behalf of the respondent citing the case of 
Hanuman Kamut v. Hanuman Mandar (8), 

that the result of that case and the case of 
Hukum Chand Boid v. Pirthichand Lal. 
Chowdhury (1) is that in such a case as. 
this time would begin to run either from 
the date of the decree or from the disturb-. 
ance of possession whichever is later, ‘But 
the case of Hanumant Kamut v. Hanuman 
Mandur (8) hardly lends support to such 
a contention, where the disturbance of 
possession, when time was held to-com- 
mence to run was earlier than the decree 
dismissing the plaintiff's suit for possession. 

Only one other case need be mentioned, 

that of Amrita Lal Bagchi v. Jogendra Lal. 
Chowdhury (4), where under circumstances 
similar to this the learned Judges comput- 
ed limitation from the date the sale was 
declared invalid, although they held that 
Art. 120 of the Limitation Act -was appli+: 
cable. ‘The period of limitation in this case, 
therefore, commenced torun from Decem- 
ber 11, 1916. 

The other contentions of the appellants 
need only be stated for being rejected. It 
is urged that the plaintiff could not get the 
sale set aside if his judgment-debtor had 
any interest in the property sold and as the 
sale of all the properties has not. been set 

` (8)18 L A. Ta C. 123; 6 Sar. P. 0. J. 91; 9 Indi 


Dec. (xN. s.) 52 Jin: 
. (4) 15 Ind. “ag 707; 40 o 187. 
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< aside, he cannot bring this suit for recovery 
“ of a part of the purchase-money. But the 
fact found is that the properties were 
separately sold for separate sums of money, 
‘and there is no reason why the plaintiff 
should not recover the purchase-money for 


those properties the sale with regard to’ 


_ which was set aside or declared void. - It 
was next contended that the plaintiff had 
presented an application in insolvency 
proceedings against: his judgment-debtor 
: that all his debts had been satished, and the 
* plaintiff cannot, therefore, recover the money 
ciaimed. It does not appear why he can- 
not do so, as the money claimed is the 
plaintiff's own money which has got into 
the defendants’ hands. The last plea was 
that the plaintiff was not, at any rate, 
entitled to interest. This also has no sub- 
stance as the defendant had the use of. the 
‘money and he was rightly liable for interest. 
As, however, the appellants succeed on the 
‘question of ‘Limitation, as the suit was 
aes morethan three years after the date 
-of the decree of the Privy Council, this 
“appeal is allowed and the suit dismissed 
WI costs in all Courts. 
| Greaves, J.—I agree. 


© ZK. ae allowed. 


MADRAS HIGH COURT. ; 
Crvtt REVISION PETITION No. 417 oF 1928. 
July 14, .1925. 

Present :—-Mr. Ji üstice Jackson. 

MANEM AYYAMMA—Drranpant No. 3 

— PETITIONER . 
VETSUS 
KANG PULAVAITH VEERABHADARAM— 
PLAINTIFF—REsPONDENT. i 

` - Surety—Letter of- guarantee drawn up in plural 
-number signed only by one surety—Liability of 
‘su? rety-—Stipulation that other surety must sign, effect 


“o 
; “A letter of guarantee drawn up in the plural 
‘number but signed by one surety only is binding on 
‘the surety who actually signs it, unless- such surety 
‘expressly or impliedly stipulates ‘that the other sur ety 
shall also sign, in which case the condition must be 
‘fulfilled before any liability will attach under the 
‘letter. [p. 772; col. 1. 
Be parte Harding, In re Smith Fleming & Co, 
(1879) 12 Gh. D. 557 at p. 566; 48 L. J. Bk. 115; 41 L. 
:T. 517; 28 W. R. 158, referred to. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the Subordinate Judge, 


Cocanada, i in- 5. 0. 5. No. ced of ee 


“ee 


-MANEM AYYAMMA v. POLAVAITH VERRABHADARAM, 


vial 


“Mr. G. Lakshmanna, for the Petitioner. 

Mr. B. Satyanarayana, for the Respond- 
ent. 

JUDGMEN ™,—The petitioner seeks to 
revise the decree of the Subordinate Judge 
of Cocanada in S. C. S. No. 324 of 1922. 

‘The. plaintiff sued to recover Rs. 402-11-6. 
Defendants Nos. 1 and 2 who were immedi- 
ately liable remained ex parte, and the 
suit was contested by the 3rd defendant 
who had executed a letter of guarantee, 
Ex. C. The learned Judge has found 
him liable under this letter ; and the ques- 
tion for determination is whether inas- 
much as the letter begins with “Manem 
Ayyamma and Dentu Setti Basavalingam 
offer respects,” continues, “Tn case money 
is not realised 3 * we 
agree to pay the said anaa and is 
signed only by Manem Ayyamma, Manem 
‘Ayyamma can be held responsible or whe- 
ther, on the other hand, it should be held 
that Manem Ayyamma only contracted to 
be held responsible in case Dentu Setti 
Basavalingam also signed the letter. The 
learned Judge lays down the law on the 


„point as follows :— 


“In a case of this kind the person that 
actually executed the document would ‘be 
liable unless it was intended that if the 
other persons did not join, his liability 
should not subsist.” 

Itis contended on behalf of the petitioner 
that in such cases there is a presumption 
that the person who signed the document 
singly did not intend to be held responsi- 
ble unless the others joined. In support 
of this argument the remark of Brett, L. J., 
in Ex parte Harding, In re Smith Fleming 
& Co. (1) is cited 

“And, therefore, the doctrine that one of 
a number of sureties who signs a guarantee 
only agrees to be liable in case all the 
others sign, has no application.” 

I have not been able to find this doctrine 
laid down elsewhere to the effect that there 
isa presumption that one of a number of 
sureties who sigus a guarantee only agrees 
to be liable in case all the others sign. In 
Cunningham and Shepherd's Commentary 
on the Indian Contract Act, 11th Edition, 
page 36, it is observed that: “Apparently it 
may be presumed that a party who has 
executed a bond ‘did not intend to be bound 


‘unless the other person mentioned also exe- 


cuted it when the contract isin the nature of 


1) (1879) 12 Ch. D. 557 at p. 566; 48 L. J, Bl. 15; 
a, T 517;,28 W.R, 158. T 5i 


+ 
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a guarantee." ‘Phe ‘learned ‘Commentators 
“refer for authorities to their note on the 
, actual section—s. 144 But there I only 
"find it laid down as follows :— 

“Ib appears to be a question of fact whe- 
„thera promissor wh» has executed a bond 
‘which isin form joint is intended to be 
“hound only if the other person: named in it 
“has also executed it,” and the English 
authorties to which my attention has been 
: drawn seem to bear out that there is no pre- 
“sumption. In Coyte v: Elphick (2), Black- 
“burn, J., says:-—"There is no authority for 
‘saying that because a deed contemplates 
several parties joining as co-sureties, there- 
‘fore, one of them does not bind himself if-he 
‘signs unless the others also sign.” ‘here 
_is no authority for -such a contention. 

' À note in Lord Halsbury’s Laws of 

_England, Vol. 15 page 469, para. 901 is to 
-the same effect. f . 

` “A` guarantee .drawn up in the plural 


number, and concluding ‘as witness our’ 


‘hands’ but signed by one surety only, is 
binding on the surety who signed it [Norton 
‘vy. Powell (3)]. “Where, however, one surety 
expressly or impliedly stipulates that the 
other surety shall also sign, this amounts 
‘to a-condition precedent which must be 
“fulfilled.” 


‘Therefore, itis incumbent on the peti- 


_tioner in this case to prove that he did so 
stipulate. The learned Subordinate Judge 
is not quite correct in stating: 

“There is no evidence which goes to show 
that at the time ofthe contract the 3rd 
‘defendant expressly excluded his liability 
‘if his partner D. Basavalingam should not 
‘agree to sign therein.” ` i 


What he means is that there is no evi- 
‘dence apart from the statement of the 3rd 
‘defendant as D. W. No. 11 and evidently 
he was not prepared to accept that state- 
‘ment without corroboration. I find, there- 
‘fore; that there is neither presumption nor 
-proof that the 3rd defendant was only to be 
bound in case his partner also joined. In 
‘these circumstances there is no reason to 
‘revise the decree of the lower Court, 

-- The respondent has never based his cag 


‘on the facb that the 3rd‘ defendant and his 


‘partaer constituted the firm and, therefore, 

‘the omission in the plaint to name them 

p 42) A374).22 W.R. 511 at ps3 o o 

: (3) (1812) 4 Man, & Q. 423; 11 L. J, Œ: P, 209; 134 B. 
n 1, ` 
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as such is, as the learned Judge remarks, 
not of much importance. 


The petition is dismissed with costs. 
V.N. V. Petition dismissed. 


Z. K. 


LAHORE HIGH COURT. 3 
MISCELLANEOUS First Civin APPEAL No, 3105 
oF 1924. : : 
June 15, 1929. | 
Present:—Mr. Justice Martineau. 
GURANDITTA MAL~—APPELLANT 
VETSUS 
Fira GURDASMAL-RAMCHAND - 
AND OTHERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 11, 144, 
0. XXI, r. 26— Stamp Act (II of 1899), ss. 15, 35, 36 
—Contract Act (IX of 1872), ss. 188, 135-—-Hxecution 
of decree~-Stay of execution-—Security given by judg- 
ment-debtor—Security bond written on plain paper 
bearing Court-fee stamp, validity’ of—Objection to 
validity of bond, withdrawal of—Appeal—Objection, 
whether can be renewed~-Application by, surety” for 
cancellation of bond, rejection of—-Res Judicata— 
Estoppel—Agreement between judgment-debtor and 
decree-holder enhancing .rate of interest payable on 
decretal amount--Time granted by decree-holder to 
judgment-debtor for payment-—Surety, whether absolv« 
ed. 
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During the pendency of a certain execution proceed- 
ing the judgment-debtor applied for a stay of execu- 
tion till ihe decision of an appeal pending against the 
decree. The Court granted a stay of the proceedings 
till a certain date but subsequently on the objection 
of the decree-holder and after hearing the parties it 
made an order that the judgment-debtor ‘should 
furnish security before the date to which the pros 
ceedings had been adjoukned. The judgment-debtor" 
filed a security bond executed by the appellant which 


. was accepted by the Court but notwithstanding the 


execution of that bond execution proceedings cone 
tinued atthe instance ofthe decree-holder against 
the judgment-debtor. Proceedings were, however, 
subsequently stayed on the judgment-debtor agreeing 
to pay interest on the decretal amount at a rate higher 
than that provided in the decree. After the dismisgal 
of the appeal filed by the judgment-debtor against the 
dacree, execution was again taken out against the 
judgment-debtor. Thereafter the surety put in an 
application stating that he did not wish to continue 
as surety and asking that his bond might be cancel- 
led. This application was rejected, The decree-holder 
thon applied under s. 145 of the O. P. O. for execution 
against the surety but the surety objected that exe- 
cution could not proceed against him inasmuch as 
(a) the security bond was not properly stamped in 
accordance with s. 15 of the Stamp Act, having been 
written on plain paper bearing only an ejght-anne 


_Court-fee stamp instead of being written upon a paper 


stamped with an impressed’ stamp, (b) the Executing 
Court was not competent to take security from the 


‘judgment-debtor after having passed an order stay+ 


ing the execution of the decree, (e) the surety was not- 
liable on the bond as the decree-holder had continucd. 


-validity of the bond on the 
. properly stamped, as soon as he was madea party 


(81 b ©. 20285) 


to prosecute the. execution proceeding even after the 


: execution of the bond and consequently the con- 


sideration for the bond had failed, (d) the deeree- 
holder was not entitled to enforce the decree against 
the surety without first endeavouring to recover the 
decretal. amount from the judgment-debtor, (e) the 
decree-holder’had entered into an agreement with the 
judgment-debtor whereby the latter had agreed to 
pay interest at: a rate higher than that mentioned in 
the decree and (f).the decree-holder had granted time 
to the judgment-debtor to pay up the decretal amount. 
These objections were overruled. On appeal: 

_ Held, a that the surety's omission to raise ob- 
Jections to the validity of the bond in the application 
which he had made to the Court asking that the bond 
might be cancelled had notin any way affected the 
position of the decree-holder and did not estop the 
surety from contesting his liability under the bond 
‘when the decree was attempted to be executed against 
him and he became aware of his legal position; 
{p. 774, col. 2.] 

. (2) that the dismissal of the surety's application for 
cancellation of the security bond did not operate as 
ves judicata inasmuch as the surety was not on the 
‘date on which he had made his previous application 
a party to the execution proceedings; [ibid.] 

3) that the surety having been made a party to the 
‘execution proceedings when the decree-holder made 
an application for execution of the decree against the 
surety, the surety’s objections must be determined in 
the execution proceedings; [ibid.] 

(4) that the order of the Executing Court calling 
upon the judgment-debtor to furnish security amount- 
ed merely to renewal of its previous stay order 
coupled with the condition which it was authorized 
to impose by sub-r, (3) of r. 26 of O. XXI of the C. 
P, C., and was, therefore, perfectly valid; [p. 775, col. 


1. 
- (5) that in the absence of a provisionin the bond 
that the decres-holder must attempt to recover his 


“money from the judgment-debtor before he could 


take proceedings against the surety, the decree-holder 
was entitled to proceed against the surety without 
attempting in the first instance to recover the decretal 
amount from the judgment-debtor ; [p. 776, col. 1.] 


(6) that the surety was under the bond liable for 
the amount held to be due to the decree-holder on the 


‘decision of the judgment-debtor’s appeal and that 


ha was not, therefore, liable to pay the enhanced raté 
of interest which the’judgment-debtor had before 
the decision of the appeal agreed to pay to the decree- 


' holder, and that the surety was not consequently 
-affected by this agreement and the agreement did 
not absolve him from liability under the bond ; 


776, cols. 1 & 2,] lp. 


* .(7) that inasmuch as the bond executed by the 

surety contemplated that execution proceedings should 
- be stayed, the fact that the decree-holder granted time 
_ to the judgment-debtor to pay up the decretal amount 
. did not absolve the surety from Bi 


col. 29 s liability ; [p. 776, 


(8) that the surety having taken ‘objection to the 
ground that it was not 


to the execution procesdings, and no order having 
been passed thereafter under s. 36 of the Stamp Act 


“admitting the bond in evidence, the surety was 


entitled to raise the plea of the invalidity of the*bond 


on that ground in appeal although the plea had been 


withdrawn in the lower Court; 
(9) thatthe bond was not 
was, therefore, invalid; [bid] 


{p. 775, col. 2.] 
properly stamped and 
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(10) that the decree-holder having continued the 
execution proceedings against the judgment-debtor 
in spite of security having been furnished, considera- 
tion for the security bond had failed and the hond 
could not, therefore, be enforced against the surety, 
Lp. 775, col. 1.] i 

Miscellaneous first appeal from an order of 
the Senior Sub-Judge, Shahpur, dated the 
12th November 1974. i 

Bakhshi Tek Chand and Mr. M. L. Puri, 
for the Appellant. | 

Mr. Moti Sagar, for the Respondents. 


JUDGMENT.—An ex parie money- 
decree carrying interest at 6 per cent. per 
annum was obtained by the Firm of Gurdas 
Mal-Ram Chand against the Firm of Nar- 
singh Das-Shiv Lal in the Court of the Judi- 
cial Commissioner in Sind on the 13th May 
1920, and an application by the judgment- 
debtor to have the decree set aside was 
rejected. He appealed from the order of 
rejection and ultimately on the 29th Janu- 
ary 1923, the appeal was dismissed. Mean- 
while in August 1920, the decree had been 
transferred for execution to the Oourt of 
the Senior Subordinate Judge at Sargodha 
and execution proceedings were taken in 
that Court. The question in the present 


_appeal is whether the decree can be execut- 


ed against the appellant Guranditta Mal, 
who, in December 1920, executed a security 
bond by which he undertook to pay whatever . 
amount might be held to he payable to 
the decree-holder on the dacision of the 
judgment-debtor’s appeal if the latter failed 
to pay it. 

The decree-holder applied to the Senior 
Subordinate Judge, on the 16:h August 
1920, for the execution of decree against 
the judgment-debtor, and an attachment 
warrant was issued, but on the judgment- 
debtor applying for time to obtain an order 
for stay of execution from the Karachi 
Court the Subordinate Judge, passed an 
interim order for stay. The decree-holder 
then filed objections. On the lth August 
the Subordinate Judge after hearing the 
parties ordered that the execution proceed- 
ings should be stayed till the lith October, 
and on that date, as the appeal pending 
in the Karachi Court had not been decided, 
Ye granted a further stay till the 13th 
December. Meanwhile, on the 12th Octo- 
ber, the decree-holder again objected to the 
execution being stayed, pointing out that 
although the judgment-debtor had been 
given time to obtain an order for stay of 
execution from the Court at Karachi he 


had taken- po: steps: to-obtain such an 
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order. On the 4th November the Subordi- 
nate Judge after hearing arguments ordered 
that the judgment-debtor Shiv Lal should 
furnish security by the 13th December, 
otherwise his property would be attached. 
On the 13th December, an adjournment was 
granted, and on the 18th the security-bond 


executed by the appellant was filed and - 


“was accepted by the Court. 
Notwithstanding the execution of that 
‘bond the execution proceedings continued 
-at the instance of the decree-holder against 
‘the judgment-debtor, who was called upon, 
on the 2nd February 1921, to pay into the 
Court the sale-proceeds of some land which 
-he had sold. He objected on the ground 
that he had given security, and at length 
on the 12th March 1921, the decree-holder 
agreed to the execution proceedings being 
‘stayed on the judgment-debtor promising 
.to pay interest at the rate of 9 per cent. per 
. annum instead of 6 per cent. per annum as 
provided in the decree. - The execution pro- 
‘ceedings were then adjourned from time to 
‚time pending the decision of the appeal by 
‘the Karachi Court, but on the 1st December 
1921 the proceedings against the judgment- 
. debtor were resumed and the Subordinate. 
„Juge directed the issue of a warrant of 
- attachment, and on the 21st he repeated 
< that order as the decree-holder expressed a 
, wish. that execution might proceed and a 
letter had been received from the Karachi 
Court in which it was intimated that the 
judgment-debtor had not-applied to that 
. Court for stay and that execution might 
: proceed. The judgment-debtor, however, 
appeared the next day and objected and 
‘an interim order for stay of execution was 
passed, On the 27th January 1922, the 
surety Guranditta Mal put in an applica- 
tion, saying that he did not wish to con- 
_tinue as surety and asking that his bond 
might be cancelled. That application was 
-rejected on the 15th March. Execution 
, proceedings then went on against the 
judgment-debtor whose property was at- 
tached, On the 22nd May 1922, it was 
„agreed between the decree-holder and the 
judgment-debtor that the latter should be 
‘allowed to sell or mortgage the attached 
‘property for the purpose of raising the 
decretal amount, and that he should be 
given time fora month and a half to pay 
the money into Court. Execution was 
accordingly stayed till the 7th July, but 
_was continued after that date as the judg- 
ment-debtor failed to pay the money. On 
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the 29th January 1923, the judgment“ 
debtor'sappeal was, as has been already 
mentioned, dismissed by the Karachi Court. 
On the 16th August 1923, the decree-holder 
applied under `s. 145-of the ©. P. C. for 
execution against the surety, and the Sub- 
ordinate Judge, overruling the latter's 
objections, has held that execution -can 
proceed against him. ae: 
It is contended for the appellant on vari- 
ous grounds that he is not liable on his 
security bond; but before dealing with 
these I will dispose of certain preliminary 
arguments advanced for the respondent, 
who maintains that the appellant is preclud- 
ed from disputing his liability. It is first 
argued that the appellant's objections can- 
not be entertained because he did not raise 
them in his application of the 27th January 
1922, in which he only urged that he did 
not wish to remain a surety any longer. 
The reply to this is that the appellants 
omission to raise objections in his applica- 
tion in no way affected the position of the 
decree-holder and, therefore, does not estop 
‘the appellant from contesting his liability 
now that he has become aware of. his. legal 
position. Even if he impliedly admitted 
in his application: that the bond was 
binding on him he is not debarred from 
withdrawing the. admission, which , was ‘a 
- gratuitous one. í . 
The second argument for the respondent 
is that the order rejecting the appellant's 
application of the 27th January 1922, is 
res judicata, But this argument is unten- 
able as the order was not open to appeal, 
since the surety was not a party to the suit, 
nor was he a party to the execution proceed- 
ings at the time when the order was made. 
Tt was not until an application was made 
for execution against him. in August 1923 
that he became a party to the execution 
proceedings. On this point see Ramanathan 
Pillai v. Doraiswami Ayyangar (1). a 
A third argument advanced for the re- 
spondent is that the surety can raise objec- 
tions only in a suit and not in the execution 
proceedings. To this, however, the reply 
is thatthe appellant, though not at first a 
party to the execution proceedings, became 
a party when it was sought to enforce 
the decree against him. His objections 
have, therefore, to be determined in those 
proceedings. 
$ I come now to the grounds on which the 
(1) 55 Ind. Cas. 363; 43 M. 325; 38 M. L. J 65; 11 L. 
W. 45; 1920) M. W. N. 114; 27 M, Le T, 2015 415 sr 
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appellant disputes his liability and the first 
ground taken is that the Subordinate Judge 
` was not competent to take security from 
_the’ judgment-debtor after having stayed 
“the execution of the decree. Order XXI, 
_r, 26 (1), ©. P. C., provides that the Court 
to which a decree has bean sent for execu- 
tion shall, upon sufficient cause being 
shown, stay the execution of such decree 
‘for reasonable time, to enable the judgment- 
‘debtor to apply to the Court by which the 
“decree was passed, or to any Court having 
_appellate jurisdiction in respect of the dec- 
ree or the execution thereof, for an order to 
‘stay execution, and sub-r. (3) provides that 
before making an order for execution the 
‘Court may require such security from the 
jJudgment-debtoras it thinks fit, The con- 
tention on behalf of the appellant is that it 
‘is only before making an order to stay 
‘execution that the Executing Court may 
“under sub-r. (3) require security from the 
judgmient-debtor, and that, therefore, the 
Subordinate Judge had no power to order 
the judgment-debtor, on the 4th November 
1920, to furnish security when he had already 
stayed execution by his previous orders. 
The argument is plausible, but is not really 
sound and the fallacy lies in supposing 
that the giving of the security is ordered 
. by the Court. The judgment-debtor is not 
obliged to furnish security but he may or 
may not furnish it as he pleases, so that the 
effect of the provision in sub-r. (3), by which 
the Court may. before making an order for 
staying execution require security from the 
judgment-debtor, is merely to empower the 
„Gourt to make the stay order, which it has 
to pass under sub-r. (1), conditional on the 
giving of security. Looking at the matter 
in this way I think that the order of the 


4th November 1920, calling upon the judg- . 


ment-debtor to furnish security by the 13th 
December, was within the Court's powers, 
as it amounted merely to renewal of the 
‘previous stay order coupled with the con- 
dition, which was authorised by sub-r, (3), 
that the judgment-debtor should furnish 
security, failing which execution would 
‘proceed against him. I, therefore, overrule 
the first contention. 


The next contention put forward for the ° 


‘appellant is that the security-bond is not 
properly stamped in accordance with s. 15 
of the Stamp Act, having been written on 
plain paper bearing only an eight annas 
Court-fee stamp instead of being written 
pon a paper stamped with'an impressed 
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stamp. In regard to this contention two 
preliminary objections are raised on behalf 
of the respondent. One is that the bond 
had already been admitted in evidence and 
that under s. 36 of the Stamp Act its admis- 
There 
is, however, no force in the objection, as 
there was no order passed admitting the 


.bond in evidence after the surety had 


become a party to the proceedings. As 


‘soon as he became a party in August 1923, 


he pleaded that the bond was not pro- 
perly stamped, and it was only in the 
order under appeal that a decision was 
given on the point. The second reason 


-urged on behalf of the respondent for not 


entertaining the plea as to insufficiency of 
stamp is that the appellant's Counsel with- 
drew the plea on the 17th November 1923. 
This objection also has no force, as, not- 
withstanding the withdrawal of the plea in 
the lower Court, s. 35 of the Stamp Act 
is an absolute bar to the bond being acted 
upon unless it is duly stamped. 

Coming to the merits of the appellant's 
contention as to the bond not being properly 
stamped Counsel for the respondent argues 
that the bond was properly stamped with 
a Court-fee stamp of eight annas under 
Art.6 of Sch. IT of the Court Fees Act, 
having been written in pursuance of 
an order made by the Court. I cannot, 
however, agree that the bond was written 
in pursuance of such an order, for, as [ 


-have pointed out above in dealing with 
the appellant’s first contention, the Court 


could not compel the judgment-debtor to 
furnish the security, but it was optional 
with him to furnish it or not as he pleased. 
What the Court had ordered was that 
execution should be stayed and the furnish- 
ing of security was really not part of its 
order, but was the condition which it 
attached to the order. Dwarika Nath Dey 
Chowdhury v. Sailaja Kanta Mallick (2) 
isin point, in which it was held thet a 
security bond taken on an order for stay of 
execution must be stamped in accordance 
with the Stamp Act and cannot be written 
on a plain paper bearing a Court-fee of 
eight annas. I agree, therefore, with the 
appellant’s contention that the bond is not 
properly stamped. 


I also agree with his third contention, 
namely, that he is not liable on the bond 
as the consideration for it failed. The con- 


(2) 43 Ind, Cas, 376; 21 O. W. N, 1150, 
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sideration for the appellant’s promise was 
‘thé decree-holder's forbearance to proceed 
with the-execution of his decree against the 
judgment-debtor pending the decision of 
-the appeal in the Karachi Court. In spite 
of the security having been furnished the 
decree-holder waited only a little more than 
.@ month, and then, as has been pointed out 
above, went on with the execution of the 
decree against the judgment-debtor. This, 
I consider, isa sufficient reason for hold- 
-ing the appellant to be free from liability. 
It is observed on page 481 of Vol. 15 of 
‘Halsbury’s Laws of England that “where 
the consideration for the surety’s promise 
is the forbearance to sue or to continue 
legal proceedings against the principal 
debtor all stipulations on the subject which 
constitute part of such consideration must 
be strictly complied with or the surety will 
not be bound,” and again on page 545 it is 
remarked that “total failure of the consider- 
ation ` for the surety’s promise of guarantee 
will discharge him.” 

‘A fourth contention is that the decree- 
‘holder was not entitled after the dismissal 


of the judgment-debtor’s appeal to seek to` 


enforce the decree against the surety with- 
‘out first endeavouring to recover the decretal 
amount from the judgment-debtor. I think 
there is no force in this contention as the 
bond ‘provided merely that the surety would 
be responsible if the judgment-debtor failed 
to pay, and it contained no provision that 


the decree-holder was to attempt to recover 


‘his money from the judgment-debtor before 
he could take proceedings against the 
surety. ` 

Lastly, it is contended that the appellant 
is discharged from liability by the agree- 
ments entered into between the decrece- 
holder and the judgment-debtor without 
Jis consent: There was first the agreement 
‘of the Ist March 1921, by which the interest 
‘payable under the decree was raised from 
6 to 9 per cent, per annum, and afterwards 
the agreement of the 22nd May 1922, by 
which the decree-holder gave the judgment- 
debtor time for paying the amount due 
under the decree, and it is contended that 


the surety was discharged by the firsts 


‘agreement under s. 133 of the Contract Act 
and by the second under-s. 135. I do not 
agree with these contentions. The surety 
‘was under his bond to be liable for the 
amount that would be held to be due to the 
‘decieé-holder on the decision of the judg- 
ment-debtor's appeal. He would not be 
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liable to pay the enhanced rate of interest 
which the judgment-debtor before the deci- 
sion of the appeal agreed to pay to the 
decree-holder, and he was not affected by 
that agreement. Nor was he affected by 
the second agreement, by which time for 
payment was given to the judgment-debtor, 
since the bond that he himself had executed 
contemplated that execution proceedings 
were to be stayed against the judgment- 
debtor up to the time of the decision of the 
appeal. : 
My conclusion is‘that the appellant is for 
two reasons not liable on the security-bond, 
namely, (1) that the’bond is not properly 
stamped, and (2) that consideration for the 
bond failed in consequence of the decree- 


“holder's own action in proceeding with the 


execution of the decree against the judg- 
ment-debtor. I accordingly accept the 
appeal and set aside the order of the lower 
Court, but leave the parties to bear ‘their 
own costs. 


Z. K. Appeal accepted. 


MADRAS HIGH COURT. 
ORIGINAL CIvIL Su1T No. 699 oF 1923. 
March 27, 1925. 

Present :—Mr. Justice Waller. 
PACHAYAMMAL—PLatntiFF 
VETSUS 
DEVANAIMMAL—DEFENDANT. 

Fraud—Suit to recover property—Defendant, whe- 
ther can allege his own fraud. . i 

Where it is found that both the parties toa suit 
have been guilty of fraud in connection with the 
transaction in respect of which relief is claimed, that 
party fails who has first to allege the fraud in which 
he participated, irrespective of the fact whether ‘he 
is plaintiff or defendant in the suit. |p. 777, col. 2.] _ 

Ina suit bya plaintiff to recover possession of 
property to which he alleges title by purchase, it is 
not open to the defendant to show ‘that the funds 
for the purchase were provided by him by means of 
a frand practised on a third person to which he and 
the plaintiff were both parties. In sucha case as the 
defendant cannot succeed without alleging his own 
fraud, the plaintiff's suit must succeed. [ibid.] aud 

Mr. S. Guruswami Chettiar, for the Plaint- 
iff, 

Mr. C. Srinivasachart for Mr. Mahomed 
Ibrahim Sahib, for the Defendant. 


JUDGMENT.—The suit is as regards 
the title to and possession of ‘a house. 
Plaintiff alleges ‘that she bought the ‘house 


for Rs. 2,800 in August 1917 and allowed 


. to occupy part of it. 
- getting up a title 


h Defendant 


foi i. ò. 1938) 
the defendant; who is her brother's widow, 
As the latter is-now 


for a declaration of her title and possession. 
replies- that she bought the 
house ‘with own Zfunds in the name of 
pluintiff “for fear of her déyadies” why, if 


` the funds’ Were her own, she should have 


been afraid of -her husband’s dayadies is 


not apparent. The reason, of course, is that 
if her real defénce is true, the funds out 
of which the house was acquired were not, 
strictly speaking, hers at all. What hap- 
pened was this. 
possession of her husband's estate, sold part 
of it} & houss in April 1917 for Rs. 2,800. 
The reversioner at Once filed a suit impeach- 
ing this and other alienations by the 
widow. In August, the house now in ques- 
tion was purchased by plaintiff for Rs: 2,800 
precisely the same amount as had been 
received by defendant for the sale in April. 


Defendant, a widow in, 
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in which the grantor was allowed to plead 


-his own fraud in defence against a suit hy 


in herself, plaintiff sues ` 


his confederate. This ruling expressly dis- 
sents from Sidlingappa v. Harisa (2), where 
jt was held that the defendant could not 
set up his fraud againsta claim to im- 
moveable property “conveyed by him toa 
benamidar: The Bombay case has keen 
followed in Madras, Voddina Kamauya v, 
Gudisa Mamayya (8) in which Coutts- 
Trotter, J., pointed out that the effect of the 
decisions was that “that party fails who first 
has to allege the fraud in which he: partici- 
pated.” 

The question is one of public policy and 
I think that public policy will be best 
served by following the rule that a man 


- should not be allowed to plead his own 


To. October defendant filed her written. 


statement in the reversioner’s suit, pleading 


that ths alienations had been for necessary 


purposes. -In Mare. 1918, a compromise 


_was arrived at, the reversioner accepting 
; the sale for Rs. 2,800 as having been’ bona 


: fide and for necessary purpose.’ 
‘4 


Had he 


: devoted to thè acquisition of another house 
- by defendant, in the name of a third party, 


rel 


he would cei tainly not have agreed to the 


“compromise. ee 
The real defence, then, is this :—That - 


` defendant sold part of. her husband's estate, 


purchaséd a house in plaiatiff's name out 
of the: proceeds and suecessfully’ deluded 


_the revérsioner into believing that the pro- 


-ceeds.had béen devoted to the payment of 
“debts binding on the estate. 


Jt is, I think, 
clear, that if the positions of the parties 
were reversed, that is to say, if defendant 


-came into Court as ‘a plaintiff and asked 
„for relief against’ plaintiff as a defendant, 
“on the basis of her present story, she would 


be non-suited. -As matters stand, she is ia 
defendant in possession and there is a 
considerable body of authority, in favour 
of the view, that a litigant in her position 
is entitled to show the real nature of the 


. transaction, as against a confederate in the 


fraud; in ‘pari delicto potior est conditio 
possidentis. The decisions are summarised 


fraud, As Sir Lawrence Jenkins showed j in 
the Bombay case, it is the rule which “will 
be most apt to deter persons from frauds of 
this kind.” Itis the fraudulent grantor, who 
expects to extract the entire, or the main 
benefit from the fraud. And if he realises 
that the Jaw will give him neither a remedy 


.noradefence against his confederate, the 


genr aware that the proceéds had been - 


temptation to commit the fraud will be 
minimised. In this case, plaintifi has a 
title by purchase, which is, on the face of 
it, perfectly valid. { find that it is not 
open to defendant to show that it was she 
that provided the funds for the purchase, 
by means of a fraud on the reversioner, to 


- which she and plaintiff werevparties. 


Issue No. 1 is found against defendant. 
There. will be a declaration of plaintifi’s 


, title and a decree for possession with costs. 


Plaintiff claims mesne profits at the rate of 
Rs. 20 per month, for 18 months, before the 
date of the suit. Profits will be allowed, at 
that rate, for the period claimed, upto the 
date of delivery. It should be noted that, 
as a result of the view taken by me, defend- 
ant was not permitted to adduce any evi- 


. dence. 


in Raghupati Chatterjee v. Nrishingha Hari . 
. Das (1), a case of a fraudulent conveyance 


i? 


` (1) 7Līnd. Cas, 1; -38 O.L. J: 491; (7928) ALTAR, - 
O 90. om F 


V.N. V. 


Z.K, Suit decreed, 
(2) 31 B. 405; 9 Bom. L 


L.R. 5 
t3) 43 Ind. Càs. 352; 32 M. L. E “484, 
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LAHORE HIGH COURT.. 
Crvin Reviston .No. 680 or 1924. 
7 May 2, 1925.” - i 
Present:—Mr. Justice LeRossignol. 
' TEJA: SINGH-—PLAINTIFE -PETITIONER 

Í | versus tera 
~~. Firm KALYAN DAS-CHET RAM AND 
-© © ANOTHER—DEFENDANTS—-RESPONDENTS. ` 
- Transfer of Property Act (IV of 1882), s: 180— 
„Assignment of debt—Writing, 


u 


(Act V of 1908), s. 113—Refusal to rec 
‘ assignment—Irreguiarity—Revision. is 
‘Although the equitable principles underlying the 

< Transfer of Property Act are followed in the Punjab, 
the Act itself, with its technicalities, does not apply. 


. An assignment of a debt need not necessarily be ~ 
and where a Court refuses.to - 
recognize an assignment which is otherwise proved . 
. and admitted: by the assignor himself, merely on the . 
€ t was not made in writing, its action , 
gular exercise of jurisdiction, and ` 


-effected’ in “writing, 


, ground that it v 
“amounts to an. irregul er 
“is open to correction-in revision: 


_! “Givil revision from a decree’ of the Sub- . 
Judge, Rawalpindi, dated the 18th February ` 
19240 O Pa E 


= Mr. Anant Ram Khosla, for Bhai Man <` 


“Singh, for the Petitioner. 
= Dr. Nand Lal, for the Respondents. 
JUDGMENT.—This application arises 


‘out of an action brought on the following ~ 


facts: eee ~ 
The defendant firm: borrowed Rs. 200 
_“froni Indar Singh, defendant No. 2, ard 


‘executed an acknowledgment of the debt 


“in the books of defendant No. 2. Defendant, 


No, 2 assigned the debt to the plaintiff who 


6 tion for recovery-and arrayed ` 
Pk. . » Original Side in C. M. No.66 of 1924.. 


“defendant No. 2asa formal defendant. - 
The Courts below are -agreed that the 


-document executed: by défendant No. 1 - 


‘was ‘for consideration, “but the learned 
Senior Subordinate Judge accepted a con- 
tention urged for the first time before him 
-to the effect that the assignment ‘was bad 
“in law inasmuch as it had not been -made 
‘in writing. - aah Sons MEN, 

. Now, hoosi the equitable principlés 
underlying the Transfer of Property- Act 
are followed in the Punjab, the Act itself, 
with its technicalities, does not apply, and 
the learned Subordinate Judge committed 
an irregularity in relying upon that Act to 
dismiss ona purely technical point a claim 
which he otherwise held to be just and 
equitable. The assignor was made a party 
to the suit and he admitted the assignment 
of the debt tothe plaintiff. The only de- 
fence on the merits was that the debt was 
without consideration. That the debt was 


whether necessary— : 
. Applicability of Act to Punjab—Civil Procedure Code - ; 
ognize oral ~ 
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for consideration has been held by the 
“ Courts below. a cou 

_ I accordingly accept the application and 
‘restore the decree of the first Court; but 
-as “the assignment of the debt does. not 
“seem to have been effected in the ordinary. : 
.course of business, I leave the parties to 


bear their own costs throughout. — ; 
BK. . Application accepted. 


RANGOON HIGH COURT.. 
., Orvit MISCELLANEOUS APPEAL No. 98 
< 5 oF 1924, 

.- February 9, 1925. 
Present :—Mr. Justice Carr and 
. Mr. Justice Brown. . 

LIM KAR CHANG—APPELLANT 
E . = VETSUS Tei 

T. S. CHETTY FIRM—RESPONDENTS. . 
Civil Procedure Code (Act V of 1908), O. XXI, r. 
-50—Decree against partnership—Execution against 
: parmer, leave for—Liability, dispute as to—Deputy 
. Registrar, power of, to. determine -dispute—Procedure. 
Under the Rangoon High Court Original Side Rules 
- the Deputy Registrar is given powers to deal with 
~ applications’ for leave to execute a decree under O. 
- XXI, r. 50 (2) of the C. P.O. Where, however, the per- 
r. son against whom the decree is sought to be executed 
-disputes his liability under the decree, the Deputy 
" Registrar has no.power to try and determine the 
` question and the matter must be determined by the 
Court. [p. 779, col. 2.] aay 

Miscellaneous appeal from an order of the 


Mr. Young, for the Appellant. ' ih 

Mr. Cowasji, for the Respondents. 

- . JUDGMENT.—The réspondent Chet- 
“biar Firm obtained a decree against Lim 
. Chin Tsong and ‘the firm of Lim Soo Hean 
-and Company on the Original Side of this 

Court. In Civil Miscellaneous No. 66 of 
. 1924 they applied to the Court to be allowed 
to execute their decree under the provisions 
‘of r: 50 of O. XXI of the ©. P. O., against 
the appellant, Lim Kar Chang on the 
ground that he was a partner in the firm of 

“Lim Soo -Hean and Company. Lim Kar 

.Chang denied the partnership and the ques- 
tion as to the whether he was or was not a 
‘partner was heard and decided by the 
‘Deputy Registrar. On the 2nd May 1924, 
the Deputy Registrar found that the appel- 
lant was not a-.partner and dismissed the 
‘ respondent’s application. On the 5th June 
the. respondent filed an application ask- 
i a atad} 
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ing ‘that the. matter. might be referred 
to the. Court: for orders, 


the. hearing of the matter by the Court. On 


the. 9th June the Court. was closed and the. 


matter was heard the next. day. In: the 
meanwhile.the.respondent had filed a fur- 
ther affidavit and asked to be allowed to. 
refer to-the’record in Civil Regular No. 309: 
of 1923 which had not been before the 
Deputy Registrar. There is nothing in 
the proceedings toshow that the appellant. 
had any notice of this application or of the 
affidavit, On the 10th June, the learned. 
Judge on the Original Side heard the Ad- 
vocates for the parties and passed orders. 
He refers to the evidence which was before 
the Deputy Registrar and aleo to the records 
which he was asked to consider after the 
matter had been decided by the Deputy 
Registrar. He came to the conclusion that 
the appellant was a partner and gave the 
respondent leave to execute the decree 
against him. It is against this order that 
the present appeal is preferred. Various 
grounds have been set forth in the memo- 
randum of appeal, but the substantial 
points which have been taken are two in 
number. The first point is that the applica- 
tion to have the matter referred to the Judge 
was not made until after the expiry of 
the right allowed by the rules for such an 
application. -The second point is that the 
Trial Court should not have admitted the 
record. in Oivil Regular No. 309 of 1923 
without giving the appellant liberty to 
explain himself. It appears to us that there 
is considerable force in this secand ground. 
In the course of his order the learned Judge 
remarks, “Mr. Chari complains that this 
record was not put to his client when the 
application wus heard by the learned Deputy 
Registrar so that his client was deprived 
ofan opportunity of giving an explanation 
with regard to this petition. Having regard 
to the records in the. Small Cause Court 
in which the respondent on this petition 
describes himself on oath as a partner in 
the firm of Lim Soo Hean and Company, 
the record in Civil Regular No. 309 of 1928 
of this Court and of the petition filed by 
the respondent in consequence of it, the 
only opportunity which I can see the re- 
spondent has been deprived of is that of 
committing further perjury.” It is quite 
clear from this passage in the order that 
objection was taken at the time of the hear- 
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Orders were- 
passed. for the.matter to. be referred ac-. 
cordingly and the 8th June was fixed for: 
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ing of the matter before the Court to the 
admission of these records without giving 
any opportunity to the appellant to explain 
them and the reasons for not allowing the 
appellant such an opportunity do not seem 
to us to be sufficient. It is, in our opinion, 
quite impossible to hold that the appellant 
could not explain what appeared in the 
records and could not have placed sufficient 
material before the Court to show that the 
records did not establish the partnership, 
without allowing ‘him any opportunity of 
doing so. The matter was an important 
one, the effect of the order being to render 
the appellant personally liable ona decree 
for a large amount, and we do not think 
that the learned Judge on the Original 
Side was justified in adopting the pro- 
cedure he did. The appellant has,” there- 
fore, in our opinion, made out sufficient 
grounds for ordering a further enquiry 
in the matter. It seems to us further 
that the whole procedure adopted with 
regard to the application of the re- 
spondents was wrong. Under the rules 
framed as to the matters which can be dealt 
with by a Deputy Registrar, a Deputy 
Registrar is given power to deal with ap- 
plications for leave under O. XXI, r. 50, sub- 
r. (2) of the ©. P.O. Under that clause when 
a decree-holder makes a claim, such as he 
has made in this case, he may apply to the 
Court which passed the decree for leave to 
execute the decree against the person he 
alleges to be a partner. If the person in 
question does not dispute his liability, the 
Court can then grant leave, but if the 
liability is disputed, the liability must 
be tried and determined. The Deputy 
Registrar clearly would not be able to 
try and determine an issue in suit and 
it seems to us clear that he had no power 
to try and determine the issue as to whether 
the appellant was or was not a partner. In 
this view of the matter, the point taken in 
the memorandum of appeal asto the failure 
on thepart of the respondents to apply within 
eight days to have the order‘of the Registrar 
referred tothe Court need not be considered. 
In our opinion the matter should have been 
put before the Court to be tried before the 
Court as soon as the appellant denied his 
liability and it seems to us that in the cir- 
cumstances of the case that is what should 
be done now, Weaccordingly set aside the 
order granting leave to the respondents to 
execute the decree, and direct that the 
liability of the appellant as a partner under 


"BO 
the decree be triedand determined by the 
Court: . 
lant -his costs in this appeal. 
fee five gold mohurs, 
-Z.K 


Advocate's 


Order set aside, 


- MADRAS HIGH COURT. 
| ORIGINAL Stow APPEAL NO. 83 oF 1924. 
| August 24, 1925. 
Present:—Sir Victor Mur ray Coutts 
Trotter, Kr., Chief Justice, and 
Mr. Justice Viswanatha Sastri. 
| GANDHA HORLIAH—P tatntirr— 
APPELLANT 
VETSUS 
JANOO HASSAN—DEFENDANT— 
RESPONDENT. ` 
' Contract Act (IX of 1872), s. 65—Charier party— 
Ship chartered for particular venture—Venture frus- 
trated—Advance freight, whether can be recovered. 

A chartered ship is not a common carrier and a 
contract in respect thereof is nut excluded from the 
operation of the Contract Act. [p 781, col. 1.) 

Whether a chartered ship is a common carrier or 
not, advance freight paid in respect of such a ship 
can be recovered back “by the shipper on the frustra- 
tion of the venture for which the ship was chartered, 
[p. 782, col. 1.] 


The liability in England to recover advance freight . 


on the frustration of the venture is derived from 
the general principles of the Common Law and not 
from any supposed peculiar incident attaching to 
maritime contracts of affreightment, so that matters 
relating to the recoverability of freight paid in ad- 
vance although they happen to occur in a charter 
party which is a maritime document of affreightment 
are ‘nevertheless to be regarded as being regulated by 
the ordinary Common Law or Statute Law, whether, 
English or Indian. [p. 781, col. 2.) 

Blakeley v. Muller & Co., (1903) 2 K. B. 760n; 67 
J. P. 51; 88 L. T. 90; 19 T.L. R. 186, relied on. 

The plaintiff chartered two steamers belonging to 
the defendant for the carriage of rice from Akyab to 
the Coromandel coast. It was within the knowledge 
of hoth parties that the importation of rice was ‘at 

. the time permitted only if and when a certificate for 
importation could be obtained from the Food Con- 
troller. The certificate could not be obtained and the 
execution of the contract became impossible. In a 
suit by the shipper for recovery of monies paid to 
the shipowner as advance freight under the charter 

arty 

Paria, that the venture for which the ship had 

been chartered having been frustrated plaintiff was 
entitled to recover the advance freight paid by him 

to the defendant. [p. 789, col. 2.] 

Appeal from the judgment of Mr. Justice 
Waller, passed in the exercise of the Ordi- 
‘nary Original Civil Jurisdiction of the 
High Court in O. S. No. 9 of 1920. 

Mr. S. Srinivasa Iyer, for the Appellant. 


Mr. K. Sundara Rao, for the Respondent, 


‘ 
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The respondent will pay the appel- 


‘gown in 


(91 L 0, 1935}. 
JUDGMENT,—-This case raisesjapoint' 


of some interest that has been ruch diss” 


cussed in the English .Courts and tias very: 
recently been the subject of a -decision by. 
Mr. Justice Macleod as he then was sitting: 
inthe High Court of ier [Boggiano: h 
Co.,v. Arab Steamers (1).] It isnot disputed. 
by the appellant Has if Mr. Justice Mac~ 
leod’s judgment is correct. he is out of 
Court, The defendant was the. owner of: 
two steamers which were chartered by the 
plaintiff for the carriage of rice from’ 
Akyab to the Coromandel coast, The im- 
portation of rice was only permitted, 
and Mr. Justice Waller, the Trial. Judge, 
has very rightly found that this was a. 
fact perfectly within the knowledge of the: 
parties, if and when a certificute could be. 
obtained from the Food Controllér. The 
learned Judge has also rightly found and 
this part of his judgment-is not challenged 
that neither party to the contract commit- 
ted himself to a guarantee that such a 
certificate would be forthcoming. As to. 
that no question arises and the learned: 


`- Judge, therefore, thinks that the execution 


of the contract became impossible owing, 
to an act which is neither under the con- 
trol of the parties nor one which they had 
put themselves in the position of having 


warranted to be in existence, namely, the ` 


certificate. In these circumstances, the 
shipper says that he is entitled to be ‘paid: 
back’ certain moneys which he had paid to: 
the ship-owner and these moneys are de- 
scribed in the contract as being paid for 
freight at the rate provided ‘for in the 
charter party, 

“1, Rs. 450 only advanee on acceptance 
of charter party and to be deducted from 
the freight of the second ship. 

2. Half of the freight to be paid as the 
vessel reaches Akvab and takes the cargo. 

3. The balance freight to be paid as the 
vessel reaches the port of destination.” ` 


It is sought-to be said by the appellant 


‘in this case that this contract between the 


parties is not to be regarded as. being 
governed by the general law of India laid 
the Contract Act but by thé 
English Common Law. The appellant's 
Vakil has very properly accepted the posi- 
tion that in circumstances such as the 
present the money that passed from oné 
hand to the other is recoverable by Indian 


Law but irrecoverable by the English Com- 


`- (17-38 Ind: Cas. “536; 40 B: 599; 18 Bom. D.R: 426, 


pai 
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“mon. Law, Ifthat were all that has to be 
said about it, it is quite plain that we 
should have to be guided by the Statute 
Law that obtainsin this country and should 
‘not bejustified, in going past the Indian 
Statute to the English Common Law; but a 
- very ingenious-argument is put forward, the 
same argument that was really put forward 
in the Bombay case. It is said that a ship 
in this position’ is a common carrier and 
that in accordance with the decision of the 
Privy Council in Irrawaddy Flotilla Co. 
v.. Bugwandas (2), the contract between 
-the parties is not to be supposed to be 
governed by the Indian Contract Act but 
‘by the English Common Law regarding the 
liabilities and rights of common carriers. 
It is said that the moment you show that 
a person is a common carrier you have 
proved the existence of a certain type of 
contract of a: special kind which according 
‘to the Privy Council decision is not govern- 
“ed by the provisions of the Indian Contract 
Act. There appear to me to be two objec- 
tions and the first is this that it is more 
than doubtful-whether a ship under charter 
as distinct from a general ship taking the 


goods of several shippers under separate. 


bills of lading on the same voyage is pro- 
perly deseribed as a common carrier at 
all. It is mot necessary to decide that 
| point fortunately in this case but it is one 
that has been frequently discussed in 
commercial circles and amongst commercial 
lawyers for the past 70 years and there 
are avery considerable number of expres- 
sions of opjnion by eminent commercial 


lawyers on the Bench that achartered ship . 


isnot acommon carrier. If that be right, 
the appellant's case is ended at once. It 
appears to me that we can putthe case on 
an even more solid footing than that in 
the following way. Let us assume that 
in a contract of carriage by sed, all those 
features which are peculiar tothe contract 
of affreightment are governed by the Eng- 
lish Common Liaw and, therefore, would not 
be touched even in this country by the pro- 
visions of the Indian Contract Act. But 
there are other incidents in the relation of 


ship-owner and shipper in a contract of* 
affreightment which are in no way peculiarly | 


confined to a contract of affreightment and 
which are independent of the special, pro- 
visions of maritime law. That that is so, I 
think, is clear from many of the cases which 
~¢2) 1810, 629; 18 I. A. 121; 15. Ind. Jur, 403 & 542; 
G Bar, Pe O, J, 40; 9 Ind Dec, (x, 8.) 413, 
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were cited’ before us, so that the question 
narrows itself down to this,is money paid 
in the present circumstances by way of an 
advance freight a special feature of a ccn- 
tract of affreightment deriving all its valid- 
ity and force from the law maritime or doeg 
it derive its validity and force from the 
general English Common Law. The answerig 


to be found in the decision of the Divisional ` 


Court in Blakeley v. Muller & Co. (3) whieh 
is reported as a foot-note to the Civil Service 
Co-operative Society Ltd. v. General Steam 
Navigation Co. (4). There Channel, J., 
dealing with one of the coronation cases ag 
they are commonly called expressly says 
that itis anincident ofthe English Com- 
mon Law and says that it is the same prin- 
ciple of the Common Law which prevents 
the refunding of advance freight on a 
charter party where the voyage is not com- 
pleted and the freight, therefore, not earned, 
That way of putting it was assented to in 
the judgment of the Earl of Halsbury, L. ©, 
Lord Alverstone, C. J.and Cozens Hardy, L 
J., where, after citiùg the passage which I 
have read, the Earl of Halsbury, 1'0., says 
he concurs with every word of that. If that 
be the right principle that was laid down 
by Channel, J., it follows that the lability 
in England to recover advance freight on 
the frustration of the venture is derived 
from the general principles of the Common 
Law and not from any supposed peculiar 
incident attaching to maritime contracts of 
affreightment. That being so, even if a 
chartered ship is a common carrier, the 
answer would be that matters relating to 
the recoverability of freight paid in advance 
although they happen to occur in a char- 
ter-party which is a maritime document of 
affreightment are nevertheless to be regard- 
ed as being regulated by the ordinary Com- 
mon Law or Statute Law, whether English 
or Indian. Then you get hack to this posi- 
tion; that being the Common Law of the 
land or the Statute Law of the land and the 
general principle is different in India from 
what itisin England. Therefore, just as 
we should apply the Common Law in Eng- 
land, so we should apply the express Statute 
that is obtaining in India. It, therefore, 
seems to me that we should take the view 
that whether a chartered-ship is a common 


(3) (1903) 2 K. B. 760n; 67 J. P. 51; 88 L. T. 90:19 
L. R. 186. 
(4) (1963) 2 K. B. 756; 72 L. J. K.B. 933: 5? W. 


R. 181; 89 L. T, 429; 20 T. L. R. 10; 9 Asp, A C 
477, 
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„carrier. or mot, nevertheless the general 
principle of the Indian Contract Act applies 
and advance frieght when paid can be re- 
covered back by theshipper on the frustra- 
tion of the venture. 

.in accordance with the view expressed by 

Phillips and Odgers, JJ., in Sivanadian 

„Chettiar v. Batchu Surayya (5). Our deci- 
-gion is also in accordance with that in 

` (Bogġiano & Co. v. Arab Steamers, (1) with 


.which we respectfully agree. The appeal 
will be dismissed with costs. 
OVN. V. 

AK. Appeal dismissed. 


“ (5) 87 Ind. Oas. 127; 48 M. L. J. 413; 21 L. W. 445; 
(125) BE W.N. 303; (1925) A. I R. (M) 727; 48 M. 





f LAHORE HIGH COURT. 
- Sgconp Civin APPEAL No. 278 oF 1925, 
May 28, 1925. 

_ Present:—Mr. Justice Abdul Raoof. 
Firm GURDAS MAL-RAM LAL AND 
OTHERS—PLAINTIFFS—APPELLANTS 

VETSUS . | 
| RAM LAL—DEFENDANT—RESPONDENT. 
. Contract Act (IX of 1822), s. 80— Wagering contract 
—Intention of parties—Circumstantial evidence—- 
Appeal, second—Finding of fact. 
a order to determine whether a contraet is 4 
wagering contract what the Court is concerned with 
is the mtention of the contracting parties, but in 
order to find what the intention was, the Court is 
entitled to consider the position of the parties, the 
history of the -dealings between them and the sur- 
rounding circumstances of the case. [p. 783, col. 1.] - 
| A contract for the sale of a certain quantity of salt 
was entered into by the Salt Department with one 
K and the Salt Department issued a cheque promis- 
ing to deliver the salt at a certain time. K trans- 
ferred this cheque to S on receipt of profits calculated 
according to the market price, and similar transac- 
tions were entered into by various transferees of the 
cheque and on the occasion of each transfer each 
transferee paid the profits on the basis of the prevail- 
ing market rate. In a suit by the last transferee to 
recover from the last transferor the amount of profits 
paid to the latter and also the amount of loss incurred 
by the plaintiff on the transaction, the lower Appel- 
late Court arrived at the finding that it was not 
intended by the parties that actual delivery of the 
salt should take place and that the contract was a 
wagering contract: 
` Held, that the finding as to the intention of the 
parties being one of fact based upon the cireumstan- 
tial evidence in the case, was binding on the High 
Court in second appeal. Tp. 782, col.2.] 

Second appeal from an order of the Dis- 
trict Judge, Jhelum, dated the 6th Novem- 
ber 1994. 

Mr. Nanak Chand, for the Appellants. 


© Dr. Nand Lal, for the Respondent. 


GURDAS MAL-RAM LAL Y, RAM LAL, 


That appears to be 
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JUDGMENT.—This was a suit for the 
recovery of a sum’ of money on account of 
loss incurred and also for the recovery of 
profits amounting to Rs. 360 paid to the 
defendant by the plaintiff under a con- 
tract, dated 18th July 1918 marked Ex. 
P/i. By this contract the defendant had 
sold 450 maunds of salt to be delivered in 
the months of March and April. The 
original contract was entered into on 
llth September 1917 between the Salt 
Authorities and the firm Kalyan Das 
through Sunder Das who had deposited 
Rs. 611-11-6 in the Treasury at Pind Dadan 
Khan for purchase of 450 maunds of salt 
from Khewra Salt Mines. The Salt Au- 
thorities had issued a cheque No. 78/610 
promising to deliver the salt in March and 
April 1920. Firm Kalyan Das: transferred 
this cheque to Shaunka Mal-Ram Das on 
receipt of profits calculated according to 
the market price. Similar transactions 
were entered into by various transferees and 
on the occasion of each transfer each trans- 
feree had paid the profits. The present 
suit was instituted on 13th February 1921 
by the plaintiff against Sukh ‘Dayal-Ram 
Lal who had received Rs. 360 as-profits from 
the plaintiff and had promised to deliver 
Railway receipt on payment of Rs. 611-11-6 
the price of 450: maunds of salt. The suit 
was resisted principally on the ground that 
the contraci was a wagering contract and ° 
that the plaintiff was not entitled to..sue on 
it, The first Court granted a decree for 
Rs. 360, the amount which the defendant 
had received as profits and thé rest ‘of the 
claim was dismissed: Both parties “appeal- 
ed with the result that the suit was dismiss- 
ed in toto, the Appellate Court holding that 
the contract was a wagering contract. The 
plaintiff has come up in second appeal, and 
the finding of the Appellate Court upon 
this point “has been challenged on the 
ground thatit isnot based upon any evi- 
dence. The question. to be determined 
was whether it was intended by the parties 
to the contract that delivery of salt was to 
take place. The finding of the lower. Ap- ' 
pellate Court is in the negative. The fok 
elowing passage in the judgment clearly, 
shows that the finding is based upon cir; 
cumstantial evidence and it is only upon 
this class of evidence that a conclusion can. 
be arrived at in-a matter of this kind :—. | 

‘In the present case it appears that. 
though dealings took place in these cheques 
(1) it-is the original purchaser of the salt 
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who is recognized by the Salt Department: 
and to whom delivery is actually made. (2) 
The so-called cheques are not apparently 
bearer securities entitling the holder who- 
ever he may be to take delivery. (3) In the 


present case it is clear that no document was ' 


handed over to the plaintiffs. (4) Seeing that: 
the delivery was obviously likely to he 
much delayed and the actual date of delivery 
was doubtful, I consider that there -was 
never any intention either to make or take 
delivery of the salt.” : 

In Doshi Talakshi v. Shah Ujamsi. Velsi 
(1) the learned Chief Justice made the fol- 
lowing pertinent remark at page 2314: ` 

“It i8 quite true that we are only concern- 
ed with the intentions of the contracting 
parties, but there arises the important ques- 
tion, how are we to learn what those inten- 
_ tions were except from those surrounding 
circumstances ? They and the position of 
the -parties and the history of dealings of 
this class are legitimate, though not exclu- 
sive, matters for our investigation into the 
4rue intention of the parties.” 

The learned Judge then proceeded to 
refer to certain circumstances which were 
not so immediately connected with the con- 
tract in question as those in the present 
case. 

On the finding recorded by the lower 
Appellate Court the suit was bound to fail 
and was.rightly dismissed. 

A ane the appeal with costs, 

Appeal dismissed. , 

wr 24 B. 227; 1 Bom. L. R. 786; 12 Ind. Dec. (N. s.) 
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ALLAHABAD HIGH COURT.. 
| Seconp Crvin APPEAL No. 744 oF 1923, 
November 12, 1925. : 
Present:—Mr. Justice Sulaiman and . 
. Mr. Justice Mukerji. 
MOHAMMAD, AYUB—Dsrenpant— 
a a 
TSUS g 
“ai SURAJ PAL SIN GH—PLAINTIFE— : 
RESPONDENT. : 
Guardian and ward—Court of Wards, estate 
managed by—Withdrawal of management—Release of 
all claims by ward—-Suit by ward against employee 
of Court of wards to recover loss caused to estate, 
whether mdiniainable. $ 
There is no privity of contract between a ward of 
Court and the staff employed by the Court of Wards 
to manage the estate of the-Ward. A ward cannot, 
therefore, after the Court of wards has withdrawn 
from the management of the estate and has handed, 
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over the estate to the ward and obtained a rélease- 
of all claims from him, maintain a suit against 2. 
member of the staff employed by the Court of Wards 
to ‘manage the estate, to recover the amount of loss 
caused to the estate by the negligence of such em- 
ployee of the Court of Wards. [p. 784, cols. 1 &2] > 

Second appeal from a decree of the Addi- 
tional Judge, Aligarh, dated the 31st: 
January 1923. 
“Mr. Gulzari Lal, for the Appellant. 

Mr. N. P. Asthana, for the Respondent. 

JUDGMENT.—This is a defendant's 
appeal arising out of a suit for recovery of 
an amount of money and for rendition of 
account. Jt is necessary to mention that, 
the claim related to two periods, the; 
period-up to the 26th of October 1917 when 
the plaintiff's estate was under the super-- 
intendence of the Court of Wards and a 
period subsequent to that date. The de-. 
fendant was a ztlladar appointed by the, 
Court of Wards for the purpose of collecting 
rents. Even after the release by the Court: 
of Wards the defendant was employed by, 
the plaintiff as his, own. zilladar. With: 
regard ‘to the first period the plaintiffs, 


. claim is that the defendant through bad. 


faith, negligence and -carelessness allowed: 
a sum of Rs. 1,417- 11-9 the amount. of, 
arrears of rent, irrigation, taqawi - advances 
and interest due by. the cultivators of his 
circle to be time-barred. He is accordingly 
said to be liable to pay- damages for this 
amount. As regards the subsequent period 
he is held liable because he has not account- 
ed for sums of money received by him. 
The defendant denied his liability to pay 
any damage for the first period and did not 
even admit his liability for any amount, 
during the subsequent period. The learned. 
Subordinate Judge who framed the issues. 
first disposed of the preliminary question -of 


g law whether the defendant could be made 


liable for damages during the period of the 
superintendence by the Court of Wards. 
This issue was decided against the plaintiff. 
Another Subordinate Judge who succeeded 
him then disposed of the case and passed a 
preliminary decree directing the defendant 
to render accounts in respect of the sub- 
sequent period. The defendant submitted ~ 
eto this decree but the plaintiff appealed to 
the District Judge and urged that the de~ 
fendant was liable’ even for the period 
during which the Court of Wards was 
managing the estate. The learned Judge 
has come to a contrary conclusion; .and 
having allowed- the appeal he has ordéred 
that the plaintiff is entitled toa decree for 
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rendition of account by the defendant of 
the whole amount sued for, viz. Rs. 2,213. 

` Under the Court of Wards Act it is the 
Board of Revenue which is the Court and 
which assumes charge of the estate and 
manages. it. The Board, however, may 
appoint any staff it chooses and it very often 
happens that in one district there. are 
several estates which are under the same 
management and are looked after by the 
same staff. Ifany of the servants of the 
Court of Wards failed in his duty to realise 
rents in time and there was negligence 
the Court of Wards itself should .be liable 
to make good the loss to the plaintiff. But 
when the time for release came and the 
plaintiff granted a deed of release according 
to form No. 49 given in the Court of Wards 
. Manual under which he released the Court 
of Wards from all accounts, claims or de- 
mands whatsoever for and in respect of the 
eash balance, documents and files aforesaid 
or in respect of any act done or suffered by 
the Court of Wards itself or under its 
orders or with its consent in respect of the 


said estate or the management thereof”, he : 


abandoned all claim and demand in respect 
of any loss suffered by him owing to bad 
management. The bad management might 
be due to the lack of supervision on the 
part of the Court of Wards or might be due 
to the negligence of the servants employed 
by it. But the release would prevent the 
plaintiff from making any further demands 
in respect of the bad management. It may 
further be said in favour of the defendant 
that the Court of Wards was not acting as 
a mere agent of the plaintiff so that all the 
servants employed by it were really the 
servants of the plaintiff, The Board was 
acting under the powers conferred upon it 
by Act IV of 1912 and the servants were 
working under its own orders and were 
responsible to the Court of Wards. After 
the release the plaintiff cannot now sue the 
manager of the Court of Ward or other ser- 
vanis for damages on account of loss suffered 
by him in the course of the management by 
the Court of Wards. Ifthe plaintiff's con- 
tention were to be allowed, the result would 
be that even if the Board of Revenue is ex-° 
onerated from all liability by virtue of the 
deed of release the Collector or other the 
Manager of the Court of Wards would be 
_still held responsible- on account of the 
alleged loss suffered by the plaintiff. “This. 
obviously-could not have been in the con- 
femplation of the Legislature. In our 
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opinion, therefore, there being no privity of: 
contract between the plaintiff and the de- 
fendant the plaintiff cannot sue him for any" 
damage said to have been caused during 
the period when the Court of Wards was. 
managing his estate and for which period 
he has granted it a release. 

The appeal is accordingly allowed and 
the decree of the lower Appellate Court is: 
get aside and that of the Court of first 
instance restored with costs’ in the lower. 
Appellate Court and this Court including. 
fees on the higher scale. 

M.A A, 

Z. K. 


-\ppeal allowed. 


LAHORE HIGH COURT. 

Szconp OIVIL APPRAL No. 3028 or 1924. 

Present:—Mr. Justice Abdul Raoof, ..-, 
JHANDA MAL AND AKOTHER— DEFENDANTS , 
—APPELLANTS 9 
VETSUS kk 
GOPAL DAS AND otHeRS—PLAINTIFFS 
— RESPONDENTS. , 

Pleadings and practice— Point not raised by party, 
whether can be raised by Court—-Issue, trial of. 

A Court should not make out a case for a party 
which that party has not set up in its pleadings. 
[p. 785, col. 2.] 4 

Where, however, an issue can legitimately arisen 
the pleadings of the parties, it must be decided upon 
Ones properly recorded in the case. [p. 785, 
col. 1. 


Second appeal from a decree of the District 
J Sage Gujranwala, dated the 16th August 
1924. 

Mr. D. C. Ralli for Mr. Mehr Chand Maha- 
jan, for the Appellants. ` 

Mr. Dev kaj Sawhney for Mr: M. L. Puri, 
for the Respondents, : 

JUDGMENT .—This was a suit for the 
possession of a house which originally be- 
longed to one Harkishen Das. The defend- 
ants are in possession of the house at pre- 
sent. ‘The plaintiffs are the reversioners of 
Harkishen Das and they instituted the suit 
in their right asréversioners. The relevant . 
facts are Harkishen Das had a son, Nanak. 
Chand, who predecéased him leaving a © 
widow, Musammat-Ganesh Devi, who died. 
five months beforesuit. Harkishen Das had 
adopted Anant Ram as his son. The suit. 
was resisted on the following grounds:—- , 

(1) That the plaintiffs had no locus standi 
to maintain the suit; - 
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(2) that the house had come to the defend- 
ants under a gift made in their favour by 
Harkishen Das; and 
(3) that in any case : the -defendants had 
been in adverse. possession of the house for 
‘more than 12 years and that the plaintiffs’ 
right, if any, had been extinguished by 
limitation. 
` The only question that I have to deter- 
mine.at present is whether the..defendants 
had acquired an‘indefeasible title in the 
house in dispute -by adverse possession. 
‘The other questions arising -in-the case 
-have'been set.at rest by :decisions arrived 
at in : the . Court. below and in the High 
Gourt. 
“On the question of-adverse possession the 
dawer Appellate Court has found against 
the defendants-and ‘the plea of adverse pos- 
‘session has been-overruled. It has, however, 
been contended before me by Mr. D. ©: Ralli 
_ that Musammat Ganesh Devi, the widow of 

Nanak Chand, had taken adverse posses- 
sion, and that, as his clients had ‘derived 
title through Musammat Ganesh Devi, her 
vadverse possession should -be tacked on to 
their .adverse ‘possession. Incidentally, 


therefore, a-question arose-whether Musam-- 


mat Ganesh ‘Devi-had eyer taken adverse 
spossession. over the house in question. It 
was: contended for the plaintiffs- that as a 
widow she was entitled to maintenance and 
cher possession over-the house should be 
-eonsidered :to..have -been ‘in: lieu of main- 
tenance. On'the.other-hand it was urged on 
behalf.of the defendants: before ‘the lower 
Appellate Court that, inasmuch as Musam- 
mat Ganesh Devi was not an heir under the 
Hindu Law, her possession must be presum- 
ed to-have.been.adverse. The learned Judge 
of the Court below has, however, raised a 


‘presumption ithe other way and has held as 


follows: — 

“#lb is in-evidence that some property was 
given to her for her maintenance and under 
‘these circumstances if may reasonably be 
| presumed that: the .house in dispute was 
given:to.her for herresidence.” 

I have. no hesitation in saying that the 
‘presumption acted .upon' by the learned 
Judge cannot be justified. If an issue can 
legitimately arise in a case it will have to be 
tried upon evidence as to whether the pos- 

session in the.position of.a person as Mu- 
` sammat Ganesh :Devi was anact adverse or 
under some arrangement: with ‘the rever- 
sioners. ‘ In:the:present case, however, this 
issue upon the :pleadings did not arise, and 


50 


BINDA PRASADU RAJ BALLABH SAHAŻ. 


never got possession over the house. 


. themselves had never set up. 


‘Execution of decree- 


785 . 


in my opinion the learned Judge of the 
Court: below ought-not to have allowed the 
defendants-appellants to urge a point 


which did not arise upon the pleadings. 
The-defendants claimed ownership either 
“as donees ‘from Harkishen Das or by adverse 
„possession by themselves. 
Mal, in his statement. before the Court on 


In fact Jhanda 


the 12th of November .1921, had distinctly 
stated that Musammat Ganesh Devi ae 
“The 
defendants had pleaded that the gift in 
their favour was made by Harkishen Das 
but the Trial Court went out of its way to 
hold that the gift in favour of the defend- 
dants had been made by Musammat Ganesh 
Devi. Mr. Ralli has relied upon this cir- 
cumstance strongly, and has contended 
that, although it had never been pleaded 
hy his clients that they had derived title 
through Musammat Ganesh Devi, the ques- 
tion had become material and relevant on 
account of the decision of the first Court. 


In my.opinion the Trial Court tried to make 


out acase for the defendants which they 
-In this view 
I must uphold the ‘decree of the lower Ap- 
pellate Court and dismiss the appeal with 
costs. . order accordingly. 

ZK. ° A ppeal:dismiased, 


ed 


ALLAHABAD. HIGH COURT. 
Execution SECOND APPEAL No. 1468 
or 1924. 
November 11, 1925. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 
BINDA PRASAD AND aNoTHER— 
J UDGMENT-DEBTORS—APPBLLANTS 
i versus 
RAJ BALLABH SAHAI—Decres-Ho.per 
— RESPONDENT. 
” Civils Procedure Code (Act V of 1908), ss. 11, 53-- 
Objection that certain property is 
not liable lo attachment, dismissal of —Attachment of 
other property—Objection on similar grounds as pre- 
vious objection, whether can be tuken Res judicata -- 
‘Hindu Law—Joint family-- Decree against membrr—- 
Execution against sons after death of gudgment-debtrn, 


© when can be allowed. 


Section 11 of the C. P. C. does not in terms apply 
to execution proceedings, but the principles underlying 
it would be applicable to such proceedings in cases 
where a paint has been expressly raised and decided 
orin cases where it must be deemed to have been 
raised and decided by necessary implication, Dut 
where the subject-matter of a subsequent investigation 
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in execution proceedings is different and the basis of 
: objection is a subsequent attachment, a previous order 
,in regard to another property is not a bar to the 
‘objection being re-considered, inasmuch as the objec- 
‘tion of a judgment-debtor may be allowed with regard 
to one item of property and may not succeed with regard 
‘to another. A decision that certain property is liable 
-for the satisfaction of a decree cannot operate as res 
‘judicata when the liability of another item of property 
‘has to be considered. When anew item of property 
is attached it is always open to the judgment-debtor 
“to plead that this new property is not liable to attach- 
ment. If inthe course of deciding the dispute the 
“Court has to re-consider the question of law already 
‘decided, there is no bar to such re-consideration. 
fp. 787, col. 2; p. 788, col. 1.] 

The liability of a Hindu son to pay his father's 
debts not tainted with immorality is the same whether 
the liability is enforced through Oourt oris taken 

“advantage of by the father in paying off his antece- 
. dent debts by private treaty. [p. 789, col. 1.] 

The meaning of s. 53 of the O. P. C. is that where 
there is a liability under the Hindu Law on the sons 
to pay their father’s debt that liability may be 
followed in execution as well. The test is that under 
that section the property which the father could sell 
in his lifetime is the only property that can be pur- 
sued by his creditor on his death in the hands of his 

‘sons. ‘The Court must determine with reference to 
the date of the death of the father what property was 
at that time liable for the payment of his debts. [ibid.] 


‘The mere fact that property in which a Hindu. 


father had at one time an interest as member of a 
‘joint Hindu family has several years after his death 
~passed into thé hands of his sons by survivorship 
would not entitle a person who holds-a decree against 
the father to proceed ag&tinst such property in execu- 
tién of the decree under s. 53 of the ©. P. O. It must 
be shown that at the date of the father’s death this 
property was liable for*the satisfaction of the father's 
debts. [p. 789, cols. 1 & 2.] 


Execution second appeal from a decree 


of .the.. Additional Subordinate . Judge, 
Ghazipur, dated the 21st July 1924, 


REFERRING ORDER.—This case 
raises a substantial question of law as to 
the liability of the sons of a deceased 
judgment-debtor under a simple money 
decree.when on the death of the judgment- 


debtor his own father also survived him, 


The learned Vakil for the appellants relies 
_on the case of Chunilal Harilal v, Bai Mani 
(1). Before the new C. P. C. the creditor, 
inasmuch as he had not attached the interest 
‘of the judgment-debtorin his lifetime, had 
no remedy. The question is whether s. 53 
“covers this ease or whether that section 
should be confined to the case where on 


-the death of the judgment-debtor the only, 


members of which family who survive him 
are his sons or grandsons and not brothers 
or father. There is a further question 
whether a previous decision of the Execu- 


41) 46 Ind, Cas. 745; 42 B. 504; 20 Bom, L. R. 660, 
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tion Court when somé other property’ was 
attached can operate as res judicata. In my 
Opinion it isa fit case to be referred to a 
Bench of two Judges as it raises an import- 
ant question of law. I accordingly direct 
that this case be laid before a Bench of two 
Judges. 

Mr. Shiva Prasad Sinha, for the Appel- 


lants. . 


Messrs. S. K. Dar and Baleshwari Prasad, 

for the Respondent. 
JUDGMENT. 

Sulaiman, J.—This is an appeal by 
two judgment-debtors arising out of an exe- 
cution matter. It appears that Tapeshari 
Dayal, the father of these objectors, had 


-borrowed some money from the plaintiff 


decree-holder on a promissory-note in 1914. 
that promissory-note a 
decree was obtained against him on the 
28th of Feb:uary 1916. Before any property 
of his was attached Tepeshari Dayal died. 
On his death he left his father Behari Lal 
and four sons, the two appellants and. two 
minor brothers of theirs. In 1919 an ap- 
plication for execution of the decree was 
made against the sons alone. The two 
major sons filed objections on ‘the 5th: of 
August 1919 denying their: liability to pay , 
the amount due under the decree. Behari 
Lal also filed separate objections. By an 
order dated the 2nd of September 1919 the 
objections of the two sons were disallowed, 
By a subsequent order dated the:llth of 
December 1919 the objection of Behari Lal 
was allowed with respect to the house which 
had been attached but was disallowed with 
respect to certain mortgage rights. Sub- 
séquently Behari Lal also died. The decree- 
holder has now applied for recovery of the 
balance of the decretal amount by execution 
against the sons of, Tapeshari Dayal by 
attaching a new item of property. The 
sons again filed objections urging that the 
property was not liable to pay the amount, 
The Court of first instance allowed their 
objections, but on appeal their objections 
have been disallowed and execution ordered 
to proceed, hence this second appeal. 

lt cannot be doubted that undér the rul- 
ings which were in force under the old 
©, P. C., a decree-holder who had obtained 
a money-decree | against a member of a 
joint Hindu family had no remedy in the 
execution department against the sons of . 
the deceased. Under certain circumstances 
it was laid down that his remedy was by 
a separate suit, But. am not aware of any. 


a? 
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case ‘in which a separate suit was maintain- 
ed when the deceased left not only sons 
and grandsons but also father, uncle, 
‘brother or’ nephews. However; that may 
‘be the decree-holder. had no remedy in the 
‘execution department under the old Code. 
‘Provisions of s. 58 have now been added 
which under certain circumstances’ make 
the sons of the deceased liable ‘to pay the 
debt. It is obvious that ‘unless the res- 
-pondent can come within’ the four corners 
of s.53-which is a.new enactment he has 
no rémedy on the execution side. Section 
50, smb-cl. 2 provides that the legal repre- 
sentative of a deceased person is liable 
.only to the extent ofthe property of the 
‘deceased which has comé’to his hands and 
“has not been duly disposed of. Section 52 
says that the decree is to be executed by 
attachment and sale of the property of 
‘the deceased person. _ Now ordinarily a 
‘member of a joint Hindu family holds 
Joint property in his own right which he 
acquired at his birth and does not inherit 
‘it from the deceased’ co-parcener in the 
‘strict sence .of the word, But s. 53 pro- 
.vidés’ that for thie purposes. of ss. 50 and 52 
“property in the. hands of a son or other 
‘des¢endant which ‘is ‘liable under Hindu 
“Law for the -payment of debt of a deceased 
ancestor in respect of which a decree has 
“been passed shall be deemed to be the 
‘property. of the. ‘deceased | which has come 
‘to’ the-hands of thé son or other descendant 
as, his legal representative. It is clear to 
“my mind ‘that i in, order to’ see whether a 
‘certain ’ person is’ ‘the legal representative 
‘of the déeceased with - regard to the pro- 
“pérty. sought to be attached the crucial 
“date is the date of the’ death of the deceased 
‘and not the date'of attachment of that 
‘property. If on the date when the deceased 
‘died it cannot be said ‘that a certain pro- 
„perty came into.the hands of son or other ' 
“descendant as his legal representatives, s. 
"$2 will not be applicable. In the present 
‘ease on the date when’ Tapeshari Dayal 
“died Behari Lal was alive. Behari Lal was 
not ason or other descendant. ` He was in 
‘fact’ the father of the deceased. Under the 


‘Hindu Law there was no pious obligation on ` 


Behari Lal to pay his son’s debt. Thee 
"joint: family of which Behari Lal wasa 
‘member was also; therefore, not liable to 
“discharge the debt. The property belonging ° 
‘to the f mily was, theréfore, on the death 
“Or” *Tapeshari. Dayal was not one which was 
‘Tiable under the Hindu Law for the payment 
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of the debt of the deceased. It cannot, 
therefore, be disputed that between the years 
1916 and’ 1919, when Behari Lal was alive, 
the decree- holder could not possibly pro- 
ceed against the joint family property on 
the ground-that it was liable to pay the debt 
of the deceased. 

The learned Vakil for the respondent has 
argued before us that at the time when the 
attachment was being made there were no 
other members of the family but the sons 
and. possibly grandsons of the deceased 
Tapeshari Dayal. It is said that, therefore, 
the property now in the hands of a son or 
‘other descendant is liable under the Hindu 
_Law for payment of the debt of the deceased 
father. If the crucial date to be considered 
is the date of the death of the deceased 


then this argument obviously has no force. - 


If the property was not liable before, it 
cannot now become liable merely ` because 
the . grandfather has died since. I am, 
therefore, of opinion that the decree- holder 
is not entitled to proceed against this pro- 
perty and treat it as part ‘of the assets of 
_the deceased which has come into the hands 
of the sons and grandsons. 

Lastly ithas been urged that the question 
whether the sons are or are not liable is 
„Tes judicata by virtue of the previous order 
“dated the 2nd of September 1919. At that 
timé the decree-holder had sought to attach 
items of property which were different from 
the property now sought to be attached. It 
is true that in their objections the sons did 
put forward the plea that as members ofa 
joint Hindu family there was no liablity to 
pay the debt of their father, But in the 
execution application there was no express 
‘assertion that the property was separate or 
joint property. The order of the Court 
also is not very clear as to whether the 
property sought to be attached was séparate 
or joint. The Court seems to’ have held 
that the sons were always the legal repre- 
sentatives of their deceased father and 
that execution can always proceed against 
‘them. It seems to have decided this ques- 
tion in the abstract as will appear from the 
following sentence in the order:— 

“Whether ason inherits any property or 
not he is still the heir.” 

The question whether the joint property 
in the hands of the sons is liable or not is a 
pure question of law. The previous deci- 
sion really related to the liability of the 
property that had been then attached. When 
“a new item of property is attached it ig 
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always open to the judgment-debtors to 
plead that this new property is Wot liable 
toattachment. If in the course.of deciding 
‘the dispute the'Gourt has to re-consider 
the question of law decided previously 
‘there is no bar to its re-consideration. Bec- 
. ‘tion ‘Il of the C. P, O. does not in terms 
apply to an execution proceeding. ‘But 
the ‘principle underlying it has been 
‘applied ‘to such proceedings in cases where 
‘a point has been expressly raised and de- 
‘eided, or in cases where it must be deemed 
tohave been raised and decided by neces- 
ary implication. But where the subject- 
matter is different and the basis of objec- 
tion "isa fresh attachment I cannot hold 
‘that “the previous order in regard to another 
“property is a bar tothe point being re- 
‘considered. The objection of a judgment- 
‘debtor: may be allowed with regard to some 
items and may not succeed with regard to 
‘others.. A decision that certain property is 
liable cannot operate as res judicata when 
the liability of another property is to be 
.considered. The former decision cannot be 
considered as having decided the question 
in the abstract irrespective of the property 
‘which had been then attached. I, therefore, 
chbtd thatthe principle of res judicata does 
‘not apply. 

Mukerji, J.—Having regard to the 
table arguments that have been addressed 
“on both sides in this case I have thought 
it necessary to say a few words although. I 
nam generally in agreement with what. has 
fallen from my learned brother. 

“Pwo points have been discussed. One is 
whether the appellants as Hindu sons are 
‘Hable to pay out of the joint family property 
-the debt of their father, and secondly, whe- 
ther a previous order passed.in the execu- 
‘tion’ department dated the 2nd of September 
‘3919 operates as res judicata, 

‘It would be necessary to give the’ facts, 


“briefly; in. order to appreciate the points’ 


-yaised. ‘There was a joint Hindu family 
ceonsisting of the grandfather Behari Lal, 
‘thé father Tapeshari Dayal and four sons, 
viz, .the appellants Binda Prasad and 
“Bbleshwari’ Prasad and two others, who.are 
not before us. A.money decree was obtain- 
wed ' by the decree-holder the respondent 
against Tapeshari Dayal.  Tapeshari Dayal 
'diéd before the execution could be taken 
‘out against him. “Some time in 1919, the 
‘decree holder-sought the attachment of two 


` properties, uiz., a half share.in.a,honse.and_ 


‘a half share ‘in a certain mortgagee interest, 
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In the execution application .the decree- 
holder did not say whether the property 
was ancestral or whether the property was 
the separate property of Tapeshari Dayal. 
He only made the four.sons of ‘Tapeshari 
Dayal,party to the execution application. 
He did not say at all whether Behari -Lal, 
the father of’'Tapeshari Dayal, was alive or 
dead or whether. the family was joint or 
separate. In this state of things two objec- 
tions were taken, one by the appellants, the ` 
adult sons of Tapeshari Dayal and the 
other. by Behari’ Lal, the ‘father of the de- 
ceased judgment-debtor. “The sons said 
that they did not inherit “any, property 
of Tapeshari Dayal, that the property in 
their hands was their own property being 
joint family property and did not con- 
stitute any asset of -Tapeshari Dayal.’ The 
father said in his objection that the family 
was joint.and asthe head of the family’ he 
had. built the house. ‘Asto the mortgage, 
Behari Lal said that he had obtained the 
mortgage but in the name of his. son. It 
does not .appear that the decree-holder 
filed any answer to these objections. “We 
sare left in the dark as to what. the case .of 
the decree-holder was. ‘Ihe learnéd Munsif 
held thatthe present. appellants, gua sons, 
¿were liable to pay. As regatds “Behari 
“Lal's objection the learned Munsif held 
that the house was liable to be exempted, 
but the mortgagee interest was liable „to 
besold, ‘There endéd the aatter.for : the 
time being. : 

Behari Lal died; later on and a:fresh-exe- 
cution application was instituted, Di2., 
‘the one out of which the present appeal has 
‘arisen. This time the decree-holder sought 
the attachment:-of.a.certain fixéd rate hold- 
ing which is now admitted to: be.a joint 
family property of. Behari Lal, Tapeshari 
Dayal when he was. alive: and .Tapeshari 
. Dayal’s sons. ' 

The.first question to -be considered is 
whether this property is liable to be attach- 
ed in execution.of Tapeshari Dayal's decree. 

Section.53 of the C. P. C.,.is; by -consent, 
the only provision to which we. nust. refer 
to find the answer. Section .53 Jays: down 
who would be regarded..as the.lggal. repre- 
sentatives and what property .would.be 
regarded: as the.assats of a deceased‘ judg- _ 
ament-debtor, in certain circumstances. But 
to read.and.:understand s..53 it would ibe 
nec:ssary to read.ss..50-and.52.to „which the 
section refers. -Section :50 saysithat.when.a 
judgment-debtor .dies.the decree. may .be 
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executed: agsinsti his-légal- representative: 
Then it farbhersays: that the legal repre- 
sentative is: liablé-only:to the extent: of the 
‘property ofthe deeeased: which: has come 
into his hands and hassnot been- duly- dis- 
posed off In- the case ofa joint. Hindu 
' family, on the death of a joint- member 
wie: Happens td be-a debtor, there are no 
assets: that can: ber followed; because the 
deceased's: share-lapses into the family by 
tlie-prineiplé ofsurvivorship. There is how- 
ever a proposition: of Hindu Law, viz, the 
family property, inthe hands of a: father, 
is liable to pay his debts, not: withstanding 
there- may, be joint’ sons: of’ the father. 
On’ this principle; this High Court‘ allow- 
ed’ only suits: to be brought against sons 
of’ @ deceased. judgment-debtor, who hap- 
ened’ to- be: a-member of a joint’ Hindu 
family, if the property had not been attach- 
ed! in: the: lifetime: of* the debtor: Some 
High Court allowed’ the sons to be brought 
onthe: record and‘ the-family property to 
Beipursued imtHeir hands: Toremove this 
anomaly s: 53'was-enacted: It is laid-down 
therein that where there-isa liability under 
the Hindu Law on the sons to pay their 
father’s-debt.that liability may be followed in 
© execution'as'well! That isthe meaning of 
si 53'asT understand it. Taking this test 
we: have: to: see’ whether the joint . family. 
property could'be realised'on the death of 
Tapeshari Dayal for the payment’ of his 
debts. There can be mo doubt that Ta- 
peshari' Dayal could‘not sell the property at. 
" the: time-he died'in-order to pay off his own 
debts: Heé-was not the head of the family 
and the property was not’ in his hands. 
The property was in his father’s hands. The 
liability of the sons to pay their father's 
debt not tainted with immorality is the 
same whether. the liability is enforced 
through the Court or it is taken advantage 
of by the father in paying, off his antece- 
dent debts'by: private treaty. In.my opinion 
the test’ is that’ the property which the 
father could sell.in his’ lifetime is the only 
property that’ could’ be- pursued by his 
creditor on His death in. the hands of his 
sons. This must be so; for obvious reasons. 
No case'lias been cited.to us:in which it has 
‘been establisHed’ that irrespective of the 
nature .of the property sons are liable to 
pay. Thesons if they have any personal 
property, not. inherited throughthe father, 
are not. liable to: pay a father’s debt It: 
is; therefore, only such property as was: 
under the -control’-of*~ the father in “his: 
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lifétime in order to pay his antecedent 
debts that can be followed. in execution, 
If this be so, it is clear that the property 
that existed in the family on the death of 
Tapeshari Dayal was not so liable. It. is 
conceded that for thrée years, that is to say, 
during the lifetime of Bebari Lal, the pro- 
perty could not be attached. Then. the 
question is whether the death of Behari-Lal 
has made any such difference in the posi- 
tion of’ the parties as to make the property, 
which was not attachable before, attach- 
able now. The sons may very well say and 
they do say that they got the properly not 
from their father but from their grand- 
father. As a matter of Hindu [aw the 
grandsons get their property in their own 
right neither through their father nor 
through their grand-father. But in order 
to adjust the conflicting rights, viz., of the 
creditor and of the son it is said that the 
property received by sons through their 
father is liable: In. this case the property 
in question was received by thesons through 
their grandfather and: not through the 
father. In this view we have to look to the 
date ofthe death of Tapeshari Dayal in 
order to see what property was liable to 
pay his debts. The result would be. that 
the property now in question cannot be 
. sold in- execution. | 
On the question of res judicata. T have 
already. indicated that. the decree-holder did 
not make any statement ‘whatsoever as to: 
the nature of the property. He did not say 
whether the property was ancestral; he did’ 
not say whether the property was self- 
acquired property or separate property of 
Tapeshari Dayal. There was, therefore, no: 
issue as- between the parties. The Court. 
chose tọ decide the appellants’ objection 
on a point of law and it did decide it. But 
that would not show that was- the conten- 
tion ofthe decree-holder on the question. 
of fact involved, viz., as to the nature of the 
property. This will be one reason. for hold- 
ing that the previous order does not operate 
as res judicata. 
Secondly, s; 53.of the O. P. O. shows that 
eit is not with respect to every. property that 
a Hindu son can be said to be the legal 
representative of his deceased joint father. 
A Hindu son may be a legal representative 
with respect toa certain property and he 
may not be a legal representative with 
respect to another property. If this be so, 
it cannot be said that because the appel- 
lants were held to be legal representatives 
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“of the deceased judgment-debtor qua: ‘the 
‘properties attached before, they are also 
thé: legal: representatives of the deceased, 
qua’ the property now in question, viz., 
the fixed rate tenancy. In this view also 
. the argument based on res judicata cannot 

hold water. In my opinion also the appeal 

must be allowed.’ 
_ ` By the Court.—The appeal is accord- 
< ingly allowed and the decree of the lower 

Appellate Court ‘is setaside and that of 
the Court of first instance restored with 
costs throughout, 

M.A. A. i 
"oa K Appeal allowed, 


CALCUTTA HIGH COURT. 
ORIGINAL Crvit Serr No. 1170 or-1924. 
_ August 20, 1925, 
Present:-—Mr. Ji ustice Buckland. 
"Rh MLAL MURLIDHAR—Puarntirr 
ve TSUS 
J OGEN DRA KRISHNA RAY— 
DEFENDANT. 

one act Act (IX of 1872), s. 62—Debtor and creditor 
--Mortgage, execution of—Loan, contract of, whelhen 
superseded—Intention of parties. 

Where a debtor executes a mortgage in favour of ‘hist 
creditor and the debt is included in the consideration 
for the mortgagé, the question whether the mortgage, 
is intended to be a collateral-contract or in substitu- 
tion. of ‘the original contract of.loan between the’ 
parties is a question of fact and intention to bet 
decided in each case with reference to the language, 
of the moftgage-deed and the other circumstances of 
thé case: Where it does not appear: that the parties- 
intended to substitute the mortgage contract for the 
. pre-existing contract of loan, the liability of the debtor’ 
under the, previous con: tract is not superseded by the: 
mortgage. A waga 

-- Mr. S. C. Mitter, for the Plaintiff. ` > ° 

Nir. 6. C. Bose, for the Defendant. Ke 


“ JUDGMENT.—This i is asuitto récover. 


the sum of’ Rs. 25,000 as principal, and: 
Rs.-7,853, the: balance of interest due on 
a ‘hatchitta with further interest in de- 
fault. The principal sum was advanced 


on the 14th November 1920. The defend- 


‘ants on the same day signed a hatchitta, 
The ‘hatchitta is admitted and also payments 
of interest suhsequently made. 

` It appears- that on the 3rd May 1921 the 
defendants by. way of security executed a 
i riortgage ` in’ favour of the plaintiff and 
other ‘creditors: ‘charging certain property 
for, the pur pose, of ‘securing their pre-exist- 
ing: debts. ae 
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- The only point taken on behalf of. the. 
defendant is that the debt on the hatchitta 
is. mergedin the mortgage and that the 
plaintifis arenot entitled to recover on the 
hatchitta exclusively. 

No oral evidence has -been adduced on 
either side, and I have been referred to the 
terms of the mortgage itself. It is argued 
under s. 62 of the Indian Contract Act 
that the parties agreed to substitute one 
contract for the other. But this is a ques- 
_tion of fact and intention, viz, whether: the 
mortgage „was intended to be collateral or 
in substitution. 

Ihave been referred on behalf of iie 
plaintiffs to Ethel Georgina Kerr v. Clara 
B.. Ruxton (1), where it was held that where 
there is an existing debt, and the payment 
of it is secured by a deed intended to. 
operate asa mortgage, the pre-existing per- 
sonal liability of the debtor is not super- 
seded. Upon the deed itself, it does not, 
in my opinion, appear that it was the in- 
tention of the parties to .substitute it for. 
pre-existing debt,and in consequence the, 
liability of the debtor was not thereby: 
superseded. Nn 

The mortgage, in my opinion, was mere- 
ly intended as a collateral security. As. 
regards this the plaintiff asked for leave, 
under O. II, r. 2, of the ©. P. O., to reserve 
his rights under the mortgage. Such 
leave has been granted, if necessary, I 
grant it now and there will bea decree 
for ‘the amount claimed with costs on scale 
No. A interest on judgment at 6 percent, 

Z. Order accordingly. . 

(1) 1 ©. L. ‘J. 510: i 


ALLAHABAD HIGH COURT. | 
EXECUTION First APPEAL No. 178 oF © 
995 


October 98, 1925. 
Present:—-Mr. J ustice Sulaiman and - 
Mr. Justice Mukerji. 
`B. KISHEN PRASAD AND ANOTaER— 
Drcree-HoLpERS—APPELLANTS 
VETSUS 
KUNJ BEHARI LAL—J ovemert- 


Dsstor—RESPONDENT. 

Contract Act (IN: of 1872), s. 74—Civil, Procedure 
Code (Act V of 1908)" 0. XXIII, r. $—Compromise 
decree—Execution of decree—Court, whether can res: , 
fuse to enforce penal clause—Plaintiff agreeing. tar 
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` waive portion of claim if remainder satisfied within | 
certain time—Pénalty—Default in payment—Power 
of Court to grant relief. 

Under O. XXIII, r.3 of the C. P. ©. where the 
parties to a suit arrive at a lawful agreement or com- 
promise the Court is bound to record such agreement 
or compromise and to pass a decree in accordance 
with its terms. Under the rule no option is left to 
the Court to eXamine the terms of the compromise 
beyond seeing whether the agreement is lawful or 
not. An agreement of compromise which contains a 
penal clause, such as may be covered by s. 74 of the 
Contract Act, is not in any sense of the term unlaw- 
ful, and a Court cannot refuse to record such an 
agreement merely on the ground of the inclusion in 
it of such clause. Wherea decree passed on the basis 
of such an agreement is sought to be enforced by way 
of execution, it is open tothe Court to examine the 
compromise and if it finds that the compromise falls 
within the purview ofs. 74 of the Contract Act, it 
has power to refuse to enforce the penalty. (p. 792, 
cols. 1 & 2.] ; 

Where a plaintif agrees to accept a sum smaller 
than that claimed by him in the suit in satisfaction 
of his entire claim provided payment is made by 
certain date and the agreement provides that if the 
payment is not made by such date the plaintiff would 
be entitled to recover the whole of the amount claim- 
ed by him from the defendant, the agreement cannot 


be said to contain a penal clause, inasmuch as the- 


plaintiff after default is made by the defendant in 
. payment of the smaller sum within the time limited 
merely withdraws the concession granted by him to 


the defendant and does not seek to recover a penalty - 


by making a demand forthe recovery of the full 
amount of his claim. Insuch a case time must be 
regarded as of the essence of the contract and if the 
defendant fails to pay the smaller amount within the 
time agreed upon the Court has no power to relieve 
him from ths consequences of such default. [p. 793, 
cols. 1 & 2.] . 

_Execution first appeal from a decree of 
the Subordinate Judge, Mirzapur, dated the 
l4th February 1925. 


-Dr. K.N. Katju, for thetAppellants. 
Dr. M. L. Agarwala and Mr. S. N. Chaube, 
for the Respondent. 


JUDGMENT. 

Mukerji, J.—This is a decree-holder's 
appeal. On the 29th of May 1924 the suit, 
out of which the present execution proceed- 
ings have arisen, was compromised. The 
appellants here had claimed Rs, 15,000 
and odd and the claim had been denied 


N 


in toto, but on the date aforesaid the parties , 


came to terms, the language of which will 
be material, for there is a good deal of 
controversy Over its interpretation. Briefly 
the terms were to the effect that if the de- 
fendants paida sum of Rs. 6,000 within a 
month and-a-half of the date of the com- 
promise, and the balance of the sum that 
would make up one-half of the amount of 
the claim, namely, Rs. 1,532-8-0 together 
with the costs, im the course of three 
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months, the plaintifs would remit the 
balance of their claim. In the case of 
default onthe part of the defendants tha 
plaintiffs would recover the entire amount 
of their claim. According to the terms of 
the compromise, therefore, the sum of 
Rs. 6,000 was payable on the 13th of July 
1924 and the balance to make up the one- 
half of the amount claimed and the costs 
were to be paid on or before the 29th of 
August 1924. The costs amounted to 
Rs. 1,552-15-9. The defendants paid the 


“sum of Rs. 6,000 on the 15th of July 1924, 


On the 31st of August 1924 they paid a 

further sum of Rs, 2,000, also out of Court. 

On.the 10th of September 1924 the appel- 

lants took out execution of their decree 

and claimed the whole amount for which 

the suit had been brought minus the sums 

which they had already received. In other 

words, they treated the whole of the claim ' 
as due to them and were expressly of 
opinion that there had been a default in 
terms of the compromise. On the 16th of 
September 1924 a further sum of Rs. 900 
was paid and a few days later, on the 29th 
of September 1924 a sum of Rs. 185-7-9 
was paid. Thus on the last mentioned date 
the entire sum of Rs. 9,0*5-7-9 decreed to 
the plaintiffs, with conditions attached, was 
paid up. 

In spite of the payments, the decree- 
holders wanted to proceed with the execu- 
tion and the judgment-debtors contested 
the application. They raised a question 
of fact, namely, the plaintiffs decree- holders 
had agreed to take the sum of Rs. 185-7-9 - 
in full satisfaction oftheir claim. This 
question has been decided against the 
judgment-debtors and this question has 
not again been brought up before us for 
decision. 

The judgment-debtors further contended 
that the terms of the compromise were of 
a nature as could be interfered with on 
principles of equity by the Court and the 
Court should not exeeute the decree for 
any sum beyond the one already paid out, 
In reply to this, the decree-holders con- 
tended that the Court executing the decree 
Had no jurisdiction to go behind the terms 
of the decree and im any case the terms of 
the compromise were not of a penal 
character and on a true interpretation of the 
decree the whole amount claimed and the 
costs were payable. 

Two questions accordingly arise before 
us for decision, First, whether the Execu- 
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ting Court, had any jurisdiction to interfere 
with the terms of the compromise, suppos- 
inthe terms were such as would enable 
the Court to interfere with under s. 74 of- 
the Contract: Act or-on principles of equity 
akin to the terms-of: that enactment. The 
second question.is whether on a true inter- 
pretation: of the terms of. the compromise 
itis open to the judgment-debtors to con- 
tend: that the- terms are penal: and the 
Court should award only such: compensa- 
tion to the decree-holdersas it may deem fit. 

On:behalf of the appellants the case of 
Raghunandan Prasad.v. Ghulam Alauddin: 
Beg (1) has been cited asauthority. The facts 
ofthat case are slightly different in' nature: 
from the facts of the: case before us, but 
there can bemo doubt that the Court: laid 
down. the: rule that: the Court’ executing: 
the decree must take the decree as it stood' 
and had no.power-to go’ behind it or enter: 
tain an objection as to the enforceability 
ofthe terms- of the decree, The learmed 
Judges:also held that the terms’ of's. 74 
ofthe Contract Act'were not’ applicable to 
a.decree: Thisseems'to be the only case in 
this Court;which is directly to the point. 
On.the other hand, there is a'host of rulings’ 
of.other High‘/Courts: which would establish 
that a compromise decree does not' stand 
in many respects on a higher footing: than 
a private contract. Such cases are, to men- 
tion some only, Nagappa v. Venkat Rao (2), 
Lakshmanaswami Naidu v. Rangamma (3), 
Ramasami Naik v. Ramasami Chetti (4), 
Kandarpa Nag v. Banwari Lal Nag ‘5), 
Nand: Rani Kuerv. Durga Dass Narain (6) 
one Krishna Bai v. Hari Govind Kulkarni 
D, ; 
In view, of the fact that: on the second 
question, involved: in-this case we are going 
to accept the appeal it js not necessary for 
us to express any: definite opinion as: to the 
question of law raised:before us; If it'were 
necessary we would find it rather diffieult: 
to. agree- with’ the: case. of, Raghunandan' 
Prasad. v, Ghulam Ala-ud-din (l); Our 
reasons,, briefly, would: be: something like 
this, Under O. XXIII; r. 3 of the ©. P. C., 
where parties: to a: suit arrive at a lawful 

. 


(1) 79 Ind: Oas. 916; 46A.571; 22 A.L. J. 464; 
(194) A'I. R. (A) 689. 

2) 24 M. 265, 

3) 26 M. 31: 

4 30.M. 255: 2M. L. T. 167; 17 3L. L. J. 201. 

(59 60 Iha. Cas. 864; 33 C. L. J. 2H. 

(6) 82 Ind. Cas. 505; 2 Pat. 906; (19243 Pat, 122; 5 P. 
L. T. 401; (1994) A. L R. (Pat) 387: 

(1) 31B 15; 8 Bom, L, R.813; 1 M. L. T, 370, 
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agreement or compromise 'the Courfis ‘bound’ 
to record such agreénient orcompromise and 
to pass a decree in accordance:with the 
terms of the same. It will be noticed that 
no option is left to the Court to examine: 
the terms of the compromise beyond seeing 
whether the- agreement: is- lawful or not. ' 
An agreement which carries’ aipenal’ clause 
such’ as'may bé covered by s: 74 of the’ 
Contract Act, is not in any. sense of the- 
term “unlawful.” The agreement is-lawful. - 
The only question: is whether the Court; in' 
its’ discretion, would interfere with the 
terms or not in enforcing. the same. Such 
being the case, an agreement which: con- 
tains’ a penal clause will have to be- reeord+ 
ed‘ by the Court' and:i8 bound to. fora 
part of the decree, according: to law. The 
question would then arise whether the: 
Court would: be powerless” to interfere’ 
with a compromise decree when executing 
the same. Ifthe’ Court be powerless the 
whole policy of-law would-be reversed: Ab 
already: stated! the Court’ has“ no: power to: 
scrutinise the‘terms of the compromise in; 
order to see whether it contains any penal’ 
clause: or not. Notwithstanding. the rule’ 
contained: in-s: 74 of’ the-Contract: Aet'or- 
the principles on whith: the enactment'is- 
based, a’ decree-holder would be free to: 
enforce any terms; however oppressive: 
against the judgment-debtor, and all this 
will happen although the decree is based on 
nothing more than an: agreement between 
the parties. è 

If we examine the terms of s. 74 of the 
Contract Act we shall’ see that there is 
nothing in it which: says' that the Court. 
has to use its discretion only in: the case of 
a suit and at no other stage of it. The 
language used is extremely wide and would 
cover a: case where 4 compromise: decree 
is being sought’ to be enforced! by way 
of! exectition: We need’ not- definitely 
decide whether: s. 74! in terms appliés 
to the execution of! a' decree or not. It 
has’. been held in'the- rulings already quot- 
ed that the principle uhderlying’s: 74 of'the 
Contract Att will'apply. From reasons of 
policy, therefore, it: would be opet to the 
Court to examinethe terms of a compromise ` 
decree before: enforcing it: On- principle 
and authority, therefore, it was open'to the’ 
Court below to examine the terms of the 
compromise and‘to see whether the penal’ 
clause, if there was any, wasto be enforced 
in toto ornot. ` i 

Coming to the second point in the-appeal 


(91 I. Q. 1925] 
it appears to us that the compromise comes 
-Within.the purview. of the-rale-ia Katub- 
ud-din Ahmad v: Bashir-ud-din (8). 
already indicated, and 'as we read the com- 
promise, the defendants: agreed that the 
plaintiffs’ case was. wholly: true and-enforee= 
‘able. As amatter- of-concession, howevét, 
the plaintiffs agreed'that they would accept. 
one half of the amount claimed and full 


costs in lieu of entire amount claimed and’ 


` thie costs, if half the money claimed and the 
costs‘were paid-within-a certain time limit- 
ed in the- compromise. According to the 
terms of the compromise, therefore; if there 
was tobea default the plaintiffs were to 
get nothing. more than what was declared to 
be due to them. Itis not the case that be- 
cause’ of a-default the plaintiffs were to get’ 
something more than what they were en- 
titled to. Thecompromise repeatedly states 
that in case of regular payment: of the 
amounts nrentioned, the plaintiffs would 
remit: and excuse’ the payment of the 


remaining sum claimed. It was stated in- 


the clearest of terms that in caseof default 
the plaintiff would recover the amount 
claimed:and the costs. We find, therefore, 


nothing. in the terms of the compromise’ 


which would enable us to interfere and to 
accept the contention of the judgment- 
debto:s that the decree-holders are entitled 
only to the lesser sum mentioned in the 
_ compromise and such compensation as: the 
Court may award; 


It was contended on behalf of the 
respondents that s. 55 of the Contract 
Act applied and. the Court had to see 
whether time was of the essence of 
the contract or not, The contention 
was that time was- not of the essence of 
the contract and, therefore, it did not at all 
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matter if the judgment-debtors failed to . 


make the payments on the stipulated dates. 
We cannot-aecept this contention and there 
is-no authority for it. In cases: of enforce- 
ment of contracts for the sale of land it: has 


been-held that ordinarily time is not of the 


essence of contract. We are not aware of 
any'case in which ithas been held that wherea 
person is conceding something toanotheron 
the ground ofthe latter performing his part 
of the contract within aspecified period the 
former is conipelled to treat timeas being 
not of the essence of the contract. If we enter- 
ed into the spirit of the compromise, we 
should sce that the whole claim was to stand 


(8) 5 Ind, Gas, 665; 32 A. 448; 7 A, L. J. 394, 
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decreed, butthe defendants were to have 
this concession that if they paid certain 
sums of money, almost immediately. and 
within the time limited, the plaintiffs: would 
remit the balance of-their claim. We are 
of- opinion that even if s.55 of the Con- 
tract Act were applicable, time was of the 
essence of the contract in this particular 
case, and.there having been a default on the 
part of- the judgment-debtors the decree 
was executable in its entirety. f 

T would, therefore, allow the appeal with 
costs; set aside the decree of the Court below 
and send the case back to that Court to 
proceed withthe execution. The cosis in 
the Court below will abide the event, and 
the costs in this Court will include Coun- 
sel's fees on the higher scale. 

Sulaiman, J.—lI agree. With regard 
to the ruling of Raghunandan Prasad v. 
Ghulam Ala-ud-din(1) which purported to 
follow the case of Kalipada Sarkar v; Hart 
Mohan: Dalal: (9) itt does seem that the 
attention: of the learned Judges was not 
drawn to various rulingsin-whieh: the con- 
trary view had been upheld. My learned 
brother has referred to the cases of the 
Madras High Court where it has been con- 
sistently held that it is open to an Execut- 
ing Court to apply thé. principle underlying 
s. 740f the Contract Act to a compromise 
decree. The Bombay High Court’ is aleo 
inclined to the same view. The Calcutta 
case in Kalipada Sakar v. Hari Mohan Dalal 
(9) is not directly in point, and it is nete- 
worthy that Mr. Justice Mukerji who was 
one of thelearned Juges-who decided that 
case subsequently held in the case of Kan- 
darpa Nag v. Banwari Nag (5) that the 
question should be gone into in the execu- 
tion department: Ina subsequent suit their 
Lordships of the Privy Council also inter- 
fered witha compromise’ decree [vide Ram 
Gopal Mookerjea v. Masseyk (10).] It also 
does-appear that in the case: of Balkishen 
Das v. Run Bahadur Singh (11) their Lord- 
ships of the Privy Council were prepared to 
consider the binding nature of. a compro- 
mise decree in the execution department, 
though in that particular! case it. did not 
turn out to contain any penal clause. It is 
not, however, absolutely necessary in this 

(9) 35 Ind. Cas. 856; 44 C. 627; 24 C. L. J. 375; 210. 


W. N. 1104. 
(10y 8 M. I. A. 239; 2 W. R. P C. 43; 1 Suth. P. C. 


‘409: 1 Sar. P. C. J. 760; 19 B. B52]. 
$ M O, 305; 10 7. A. 167; 13 C. L. R. £92; 7 Ine. 
Jur. 554; 4 Sar, P. C. J. 465; 5 Ind, Dec. (N. s.) 204 
@. O), 
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case to express any final opinion on this 
point. h $ 

L agree that the-terms of the compromise: 
decree make it quite clear that the plaintiffs 
had agreed tormake a concession in favour 
of the. defendants in case the amounts were 
paid in two instalments within the - times - 
fixed. Ifthe amounts were paid in ‘time 
then the plaintiffs agreed to ‘give up’ and 
relinquish the remaining portions of the ' 
amount claimed and to excuse its’ non-pay- 
ment. This was a concession which they 
agreed to make in case no default was made, 
In the present case it cannot be disputed | 
thatthe default was made at least with 
régard to the second instalment. The clause ` 
“in “the compromise decree is not like clauses ` 
where a‘penalty is prescribed for default ` 
of payment. é 

It must also be conceded that the true 
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Order pagsed by Court in pursuance of scheme—, 
Appeal, whether lies, 


A Court: has no general power: to regulate the! ` 


affairs of'a temple in respect of which a scheme bas. 
been framed under s. 92 ofthe O.P.C. In such a. 
cage the authority of the Court to deal with matters ` 
arising under the scheme. is derived from the scheme - 
itself and the Court has no general power outside of 
or independent of the scheme. [p. 795, col. 1.] 


Where a schome framed by the Court under a. 92 of Mi 


the C. P. C. for the management of a temple provides 
for the appointment of an officer by the Board of 
. Control set up under the scheme, the Court has no 
power to cancel an appointment made by the Board or : 
to direct the Board to appoint another person in place 
of the one appointed. :[p. 795, col. 2.7 = 
Where under such a scheme certain powers are” 
delegated to the Board of Control to be exercised by, 
a vote of the majority of the members of the Board 
subject to confirmation by the Court, a majority of , 
the members of the Board cannot exercise those: * 
powers by separate and individual action; the powers 
must bs exercised in a meeting of the Board duly 
convened in accordance ‘with the provisions of the . 
scheme. Where a majority of the members of the | 


intention of the parties’ must have been '‘Board purport to exercise any of such powers in- 


that time was of the-essence of the contract. ` 
When the defendants did not make pay- 
ments as.directed by the. compromise decree. - 
they. cannot compel the plaintiffs to make > 
the concession which they -had agreed. to i 
.make-only if no default was made. 

By. the Court.—The appeal is allow- 
ed' with costs. We set aside the decree of- 
the Court below and remand the execution - 
application to it with direction: to proceed - 
-with itaccording to law. The-eosts in the - 
Court below-will abide the result. The 


costs in this -Court will include Counsel's 
fees on the higher scale. 
PA Io. 2, 


mo 


Appea L allowed. 





-MADRAS HIGH COURT. 
..,. APPEAL AGAINST ORDERS Nos. 248 . . 
i eee ANG, 286 Or. 1924 
a AND cts 
Git “Ravraroii Pamong Nos. 485, 594 
o AND 645 or 1924. é 
ut _ August 2 27, 1924. 
Present: :-—-Mr.. Justice Venkatasubba Rao ` 
n. and, Mr: Justice Jackson. 
BAVA, C. VY¥THELIN GA MUDALIAR 
"AND, OTHERS— PETITIONERS 
<., versus 
ia: MAHADEVA IYER AND ỌTHERS— 
‘RESPONDENTS. ` f 
„Civil Procedure, Code (Act-V of 1908), ss. 47, 99— 
_Temple—Scheme of management—Pawers of Court— 
Court, ‘authority of, to interfere in management of 
; templeTr ustees, powers of, emercise of, mode, ia 


` 


ee Ga) 


JA. No. 116 of 1924, in Ọ: & 


- intendent. 


dividually without convening a meeting, the Court 
has no power either to confirm or to reject what the”: 
members have purported to do, inasmuch as the . 
action of the members cunnot be regarded as that of ` 
the majority of the members in „accordance with the 
provisions of the scheme. [ibid.] ` 

An order passed by the Court in pursuance- -of at 
scheme of management framed by the Court under . 

s. 92 of the C. P. C. is not an order passad in execu- ` 
tion of a decree and is not, therefore, appealable. 
p.796, col. L] . 

„Petition, under s. 115 of Act V of 1908 . 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order, 
dated the 3lst March 1924, of the Court of 
the Subordinate Judge, Da in. B.. 
. No. 125 of 1921 
on the file of the Court of the Subordinate 
Judge, Nagapatam. 

Mr. T. V. Gopalaswamy Mudaliar; for the 


f f . Appellants. 


Messrs. N. Muthuswamy Iyer, K. Nara: . 


simha Iyengar, K. 


V. Krishnaswamy Iyer | 


and K. S. Ramachandra Iyer, for the Re- ' 


~. spondents. 


- JUDGMENT.—A. scheme was framed 


to regulate the affairs of the temple known . 


Koil, A 


as Tiruvalur Tyagarajaswami 


- Board of Control was constituted consist- 
“ing of five members. 
- in the office of the superintendent of the 


There was a vacancy 


semple and on 9th February 1924 the Board 


appointedfone Swaminatha Mudaly as super- : 


One Mahadeva Iyer presented 
a petition to the Subordinate Judge of 


: Tiruvalur and the relief he asked for is 


contained. in the followng paragraph, 
“For the above reasons: pray that this. 
Hon’ ble Court will he pleased to cancel the 


oer be 


(911. O. 1925] 
said appointment and either direct the 
‘trustees to appoint a new fit and proper 
person or itself appoint a fit and proper 
person for the said post.” The Subordinate 
. Judge. upon this petition made an order 
on 3lst March 1924 from which we take 
‘the following passage: “It is, therefore, 
desirable viot to have him any more as the 
temple superintendent and I would, there- 
Fore,’ call upon the members of the Board to 
remove him from that place and see that a 
‘proper man who has no such bad antece- ; 
‘dents is appointed.’ Then again, “The 
' Board will be requested to make the ap- 
, pointment within 15 days from the date of - 
receipt hereof and if no proper person ‘is 
‘appointed by that date this Court will make 
‘the appointment, in place of the present 
‘superintendent whose appointment is not 
apptoved at all.” The correctness of this 
order has been questioned on the ground’ 
“that it is one made without jurisdiction. It 
zis. not disputed that the authority of the 
Court: to deal with matters arising under 
“the scheme ‘is derived from the scheme 
‘itself and no general power of the Court 
| outside of or independent of the scheme is 
c. relied- on.’ Turning to the provisions of 
the seheme, we find nothing in them to 
justify the order of the Judge, Paragraph 
gi of the scheme deals with the appointment 
of a treasurer and superintendent. It 
runs thus: “A treasurer shall be appointed 
in the first instance hy the Court and shall 
receive a monthly salary not exceeding 
Rs. 150 and if any vacancy ‘arises hereafter 
his successor shall be appointed by the 
Court. A temple superintendent shall be ap- 
pointed by the Court on a salary of Rs. 50 and 
` the subsequent vacancies may be filled up by 
ithe Board. Only high caste Hindus are eligi- 
-ble for this appointment.” While the clause 
gives.the Court the power to appoint a 
of appoi in the case of a Treasurer, power 


of appointment in the case of a vacancy in 
the office of the superintendent is clearly 
Jvested in the Board. Now, turning to the 
order ‘of the Subordinate Judge, he seems 
to think that the Superintendent being a 
relation of one of the trustees, is not quali- 
fied. Another reason given is that-it is 
desirable to have a Brahmin as a Superin- 
tendent. These expressions of view on the 
part of the learned Subordinate Judge 
derive no support: from the scheme itself. 
They are indeed opposed toit and we are 


inclined to think that the Judge is under 


the impression that he hs,‘ eneral power 
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to regulate the affairs of the temple in 
question, which, of course, he has not and 
.we must, therefore, set aside his order. 
The next order which is impeached re- 
„lates to the cancellation by the Sub. Court 
of what purports to be a dismissal of the 
treasurer. In May 1924 three out of the 
‘five ‘members of the Board seized all-the 
' papers and account books in the hands of 
: the treasurer, and suspended him. On 13th 
. May 1924 the matter having been brought 
: to the notice of the Subordinate Judge he 
cancelled the order of suspension. Clause 
6 of the scheme regulates the power of the 
Court in this respect. It reads. thus :— 
“The Board shall have no power of suspen- 


„sion or dismissal of the treasurer. except 
. by a vote of majority of the members sub- 


ject to confirmation by the Court.” The 
power of suspension is vested in the Board. 
.The decision of the Board is, no doubt, 
subject to confirmation by the Court.. Now 
the three members of the Board acting. in 
‘their individual capacity suspended the 
-treasurer. There was no resolution of the 
Board placed before the Court for confirma- 
tion and the order. of the Judge cancelling 
‘what purports to be the suspension of the 
treasurer is without jurisdiction. 

At a meeting of the Board alleged to 
have been held on Mth June 1924 the 
treasurer avas dismissed and the resolution 
‘was again placed before the Court, On the 
2ith July 1924 the Judge purported - to 
‘cancel the order of the Board. Here again 
he does not appear.to have properly appre- 
ciated the position. Under the scheme and 
the rules framed by the Court the trea; 
surer who is the secretary of the Board 
can convene a meeting or the President 
may convene it. As a matter to be disposed 
ofat the meeting is the alleged misappro- 
priation by the treasurer and as he refuses 
to take orders from the three members 
who are dissatisfied with him, it is said 
that the latter cannot get- the treasurer 
to convene a meeting. As the president is 
siding with the treasurer it is alleged that 
he willnot convenea meeting either. In 
these circumstances, the three members 
teferred to aftersuspending the treasurer 
appointed in his place the superintendent 
ofthe temple. This course -does not find 
sanction in-the scheme; He purported 
to call for a meeting and it was at that 
meeting that the treasurer was dismissed. 
Weare inclined to think that there was in 
law no meeting and no resolution. Thus 
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the condition precedent to the exercise of 
its power by the Court, namely/ -resolution 
of the Board, was wanting. / he’ learned 
Judgésays: “Their order / anot be ap- 
proved: under the circumstances: and I 
cancel it-and the treasurer will continue.as 
the treasurer from that date pending: en- 
quiry“into: the charges which the Board 


might wish.to establish against him.” If- 


this implies:a mandate to the Board to 
meet’ and vote on the question relating to 
the-dismissal of.the treasurer, it is obvious 
that the Judge has no such power and 
this part of the order is not justified: by 
etther party. And if this part’ of the order 
cannot be carried into effect and at the same 
time:the order of dissmisal stands cancelled, 
the-result is that a:treasurer against whom 
` serious charges are made by a majority 
will:be allowed to continue in office. There 
willthen bea deadlock and this illustrates 
the: danger of the Court intervening 
withowut'strict regard to the: provisions. of 
the seheme. We think, that the order of 
the Subordinate Judge is without’ jurisdic- 
tion and-we, therefore, set it aside: 

All the- parties complain: that tere are 
many: defects in:the scheme as well as the 
rules, that they need revision and that these 
deficiencies are responsible for the present 
state of affairs. If this be so, the parties 
- must. be left'to their proper remedies.. 

The appeals filed against the orders of 
the Subordinate Judge, we have treated 
as'civil revision petitions ; where revision 
petitions were filed it has not been neces- 
sary to resort to this: procedure. Appeals 
were justified on the: footing that the orders 
of the Subordinate J udge were made in 
execution of the scheme decree. This 
contentionis. clearly wrong andis opposed 
to: Rungantaha v. Krishnawsami (1). The 
orders‘of:the Subordinate. Judge, however, 
being: without jurisdiction, are liable to be 
set-aside ‘in revision and we are satisfied that 
a- case has been made out for the exercise 
of our revisional powers. 

Bach party will bear his costs and- none 
of the trustees will be permitted to take 
his: costs from the temple funds. 

vV. N. V. ° 

Z. K. Order accordingly. 


(1) 75 Ind. Cas. 189; 181. W. 237; (1923) M. W. N. 
664; 47 M. 139; (1924) A. I. R. (M) 369. 
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' CALCUTT&.HIGHCOURT. : 
ÅPPEALS:-PROM ORIGINAL: Deorses Noss 122. 
AND 128: op 199222. 

January 28, 19253 
Present :—-Justice- Sir. Hugh Walmsken; Kr., 

and Mr: Justice Page:. , 

-BASANTA_KUMAR.PAL. AnD 'UANCTHERE 
DEFENDANTS Nos. 4 anp.O-—-APPELLANTS: | 

Versus. 

HARENDRA NATH MUKHO PADHWIA 
AND OTHERS—PLAINTIFFS— RESPONDENTS. | 
Bengal Public Demands Recovery Act (IIIf: 193), 

ss: 36, 37--Certificate sale—Suit to.set aside, sale, p, 

maintainability of —Fraud, Pee allegation: of, 


effect of. 


Where a sale held’ under the: ' provisions - ofthe 
Bengal Public Demands Recovery Actis:sought to: be 
set aside by the certificate debtor; questions arising 
between the certificate holder and the certificate 
debtor or their representatives must’ be decidéd‘in 
accordance with the procedure laid downs by ‘s:3%"of 
the Act, notwithstanding that the purchaser unden: the 
auction-sale is also impleaded . as.a. party, interested 
in the proceeding. [p. 797, col. 2.] p” 

A certificate debtor cannot evade the "provisións: of 
s. 37 of the Béngai Public Demands Recovery:Att and 
maintain a suit to sst'aside a saler helde under:tharAet 
by making fictitious allegations of fraud .insrespoct of 
matters which under the section, and inthe absence 
of fraud, must" be determined by means: ofthe pro- 
cedure specified im thb section. [p. 798: col, 1] 

Appeals-against the decrees. of. the: Sixb-. 
ordinate Judge, Jessore,. dated: thee 16th 
January.1922- an 

Dr. D. N. Mitter, and Babu. Nari 
Chunder Kar; for the Appellants.. 

Mr. N. K. Basu, Babus- Proftulla,Chundé 
Chukerbutty, Surendra Nath Guha: and: Mh 
Nuruddin Ahmed, for: the Respondents: 

J UDGMENT Yee 
In No. 122’or 1922: 

Page, J.—The plaintifis;. wha: are. the 
respondents in this appeal, imthersuit: out 
of which the appeal ‘arises. clainved: a:decla- 
ration thata sale by auction pursuant! to 
a certificate granted-under the Publis De- 
mands Recovery Act, II (B: C.) of 191%; 
was void as being obtained. byr fraud: and 
also on the ground of: certain: irregularities 
in relation “to the: execution proceedings: 
The: suit was- decreed and‘the-4th and. 5tni-~ 






` defendants prefer this: appeal‘ and:contend 


that the suit was incompetentiand: wasmot 
maintainable having regard to.the: provi: 
sions of s. 37 of the Public Demands’ Rë. 
covery Act. At the auction'sale; the pro» 
perty in question was. purchased. by: the 
2nd defendant who subsequently assigns 
ed his interest therein for value to the 4th 
and 5th defendants. 

Now, certain irregularities which were 
material and, therefore, would.have justified 


` 
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made an application on the 8th ‘December 
- 1924 for the setting aside of the ex parte 
decree. 
had to satisfy itself upon two points (1) 
“whether the application was within time. 
Article 164 of the Indian Limitation Act pro- 
¡vides a period of 30 days from the date of . 
the ex parte decree or from any. subsequent . 
‘date when the applicant had knowledge of 
“the decree. (2) Whether sufficient cause had “ 
‘been shown for ‘the non-appearance of the . 
defendant on the date of-hearing. This 
‘second ground has been dealt with by the 
“Court and it has been decided that he had 
“shown sufficient cause for non-appearance 
on the date of hearing. 
‘limitation the Court below has expressed 
‘no opinion. It was its duty to see whether 
the application was within time.. One . 
thing is, however, clear that service of 
notice on the defendant was not established. 
“It was, however, for the Court to decide 
whether’ the application was within time 
‘from the date when the patitioner came to 
know of the ex parte decreé. For the deci- 
„sion of this question the case will go back 
-to the Court below. The .remand is under 
"O. XLI, r. 25, C. P. C. 


Z. K, Case remanded. ` 


at 


PATNA HIGH COURT. 
“APPEAL FROM APPELLATE DECREE No, 44. 
oF 1925 

AND 
Civit Reviston No. 23 or 1925. 
Ji une 24, 1925. 
“Present: —Mr. Justice Das and Mr. Jasia 
Ross. 
SAGAR MULL-—DEFENDANT No, 6— 
APPELLANT— PETITIONER 
4 Versus 
HIRA MAHARAJ AND oTHERS—- . 
“PLAINTIFÈS — RESPONDENTS— OPPOSITE Party. 
' Civil Procedure Code-(Act V of 1908), O. XXXII, 
iv, 7, Sch, II, paras. 15, 16—Reference ‘to arbitration 
Minor plaintiff not .interested in velief—Sanc- 
“tion of Court, absence of, effect of—Award—Objec- ` 
tions—Deeree in accordance with award—Appeal, whe- 
-ther lies, 
Where a suit is referred to arbitration and on the 


' award being made the Court considers the objections 


‚made against the award and overruling the objections 

“pronounces judgment according to the . award, no 
appeal lies against the decree on any of the grounds 
which would go to establish the invalidity of the 
‘award. The only ground on which such a decree can 
be objected to in appeal is that it is in excess of the 
award and the appeal must be directed only against 
that part of the decree wuni is open to such objec- 
tiop., [p. 800, col, 1.) i 


säga MULL 4. aka } MAHARAS, 


Upon this application the Court. 


On the question of , 


SAd 


ss 799 


Where a minor plaintiff i is not in any way interested 
in the relief claimed in a suit, a reference of the dis- 
‘pute to arbitration is not rendered invalid by reason 
of the fact that the sanction of the Court under r. 7 
of O. XXXII of the ©. P.O. isnot granted to the 
; minor "s joining such reference. [p. 800, col. 2.] 


' Appeal against a decision of the District 
Judge, Monghyr, dated the 3rd_ of Novem- 
ber 1924, reversing that of the Munsif, First 
Court, ‘Monghyr, dated the 12th of April 
©1922. 

Messrs. S. M. Mullick and N. N. Sen, for 
“the Appellant. 

Messrs. Hasan Imam, N.C. Sinha, N. C. 
' Ghosh kang Niamutullah,, for the Respond- 


„ents. 
l dJ UDGMENT. . 

“Ross, .J.—This is an appeal against an 
‘order of the learned District Judge of 
‘Monghyr reversing a decision of the Munsif 
~and remanding the suit for trial on the 
‘merits. The suit was brought by plaintiff 
“No. 1, Hira Maharaj, and his minor son 
against -the six defendants who are said to- 
“be members of the Committee of the Lakhi- 
‘sarai -Gausala: The- suit was -for specific 
performance of ań agreeinent for-sale of a 
‘plot of land entered inta by the defendants 
| with, the plaintiff No. Lon the. 18th of De- 
‘ ¢ember 1920. The. parties entered into an, 
„agreement ‘to refer the matter to arbitra- 
„tion and a petition was presented on behalf 
“of the ‘minor plaintiff for leave to enter 
into this agreement and permission was 
‘granted by the Court. As the.award was 
“not submitted by the time limited.by the 
Court, after several adjournments had been . 
, given, the arbitration was superseded on 
the 27th of March 1921 and the<ase-wag 
fixed for hearing for the’ 30th. On that 
date another application was made. by 
plaintiff No. 1 and the defendants to refer 
the suit again to arbitration. . - This ` was 
granted and the same arbitrators were ’ 
‘appointed and they submitted their award 
on the following day. ; 

The Munsif ‘passed a-decree in accord. 
ance with the award and dismissed the 
suit. The learned. District Judge held 
that the reference to arbitration was illegal 
inasmuch as no permission was.granted to 
the- minor plaintiff to enter into ‘the agree- 
ement by which the.case was submitted to 
the arbitrators on the second occasion. He, 
- therefore, set aside. the’ decree and remand- 
‘ed the suit for trial on the merits, 

` On behalf of the appellant, who is defend- 
ant No. 6, -the contentions ‘are, ‘first, that 


no appeal ‘lay: "to “the District J udge; 
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secondly, that the question of permission 
“to-the minor -plaintiff ‘did not arise’ inds- 
much .asit.was only plaintiff No. 1 who 
„asked for relief ;. thirdly, that no permis-- 
ssion jwasmecessary because O. XXXII, r. 7, 
does not control para. 1 of Sch. II to the 
“(ode ; and, lastly, that even if permission 
-was ordinarily necessary, it was not neces- 
¿sary in-this-case as plaintif No. 2 was 
ijoint with -his father, the karta of the family, 
and was, therefore, represented by him. 

:On behalf of-the respondents it is con- 
tended in the first place that even if no 
sappeal lay to-the District Judge he has 
-passed -a proper order such asthe Court 
would have passed on an -application by 
the plaintiff -under s. 115, and, therefore, 
‘this: Court should not interfere; secondly, 
‘that the supersession of the arbitration on 
ithe 27th of March cancelled all the pro- 
“ceedings in arbitration up to that date and 
iit. was necessary to obtain fresh permission 
‘for the minor plaintiff to enter into an 
-agreement to refer the suit to arbitrators; 
-and, thirdly, that permission was neces- 
ssary “because O. XXXII, 7. 7, controls para. 
fl.-of Sch. II; -and, therefore, the reference 
“40 -arbitration was. without jurisdiction and 
‘the order passed by the District Judge was 

ttight. 

“Now para."15 of Sch. H states the grounds 
¿on which-an award can be-set aside. These 
sare “for the “Trial Court to consider; and 
“the ground now, taken ‘fell to be considered 
wamid “was considered ‘by that Court and it 
wwas ‘decided that the award was not invalid 
-on that ground. Under ,para. 16, there- 
ffore,-the Court had to pronounce judg- 
sment-aeeording to the award and it did 
eso. Clause (2) of that paragraph states the 
rounds on- which .an appeal may be 
“kaken - against such a decree, viz., that it 
ids in excess of the award.and notin ac- 
“gordance with it. No such ground was taken 
. before: the District Judge and, therefore, no 
appeallay. This is plain on the language of 
rthe-section itself and the authorities are 
Clear—-Ghulam, Khan v: Muhammad Hassan 
(1), Lutawan Kubar v. Lachiya (2) and 
iKhudiram Mahto v. Chandi Charan Mahto 
43). Thecase which the learned District 
. Judge. has relied upon, Benode. Lal Pakrasi 
«y, Pran Chandra Pakrasi (4), was decide? 

(1) 29 0.167, 291 A. 5136 C. W. N, 226; 12 M. L. J. 
-77; 4 Bom: L. R: 161; 8 Sar. P. C. J. 154; 25 P.R. 
“18902 (P. C). 

42); 21 Ind. Cas. 989; 36 A89; 12.A. LJ. 57. 

(3) 35 Ind, Cas. 358; I P. L-J. 308;2 PLL. W, 377. 

t 
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in 1898 under the old Code and before 


‘the decision of the Judicial Committee and 


is mo longer law. The learned Counsel for 
the respondents‘did not attempt to support 
this part of the judgment and concedéd 
that no appeal lay tothe District Judge. 
But as the District Judge entertained and 
detided the appeal there is a second appeal 
to this Court. ‘That second appeal must 


.be decided according to law and the judg- 
‘ment of the District Judge must be set 


aside. 
As to the contention of the respondents 
that this Court should not interfere when 


-a proper order has been , made, this argu- 


ment can be raised only in answer to an 
application forthe exercise of the revisional 
jurisdiction of the Court. This is not the 
case here; noris there any application by 


‚the respondents against the order of the 
‘Munsif ; consequently this point does not- 
‘arise. 
contention could not succeed because it 


Moreover, even if it did arise, this . 


rests on a pure technicality. The defect 
is formal only, because on the first refer- 
ence to arbitration permission was accorded 
to plaintiff No. 2; and there is no ground 


‘for supposing that it would have been re- 


fused on the second occasion. 

But on the merits it is clear that the 
appellant is entitled to succeed. I do not 
propose to enter into the question whe- 
ther O. XXXII, r.°7,. controls para. 1 of 
Sch. Il—a question on which there has 
been much difference of opinion; nor need 
I discuss the argument that plaintiff No. 1 
represented plaintiff No.2 so as to make 
it unnecessary for the Court to grant per- 
mission to plaintiff No. 2 to agree to arbi- 
tration. Butthe plaint itself shows—and 
the prayer is specific—that only plaintiff 
No. 1 prayed for judgment. No relief was 
sought for plaintiff No.2 and he was in 
no way interested in the suit. The.agreé- 


‘ment of which specific performance -was 


sought was entered into by. the:defendants 
with the plaintiff No. 1 and he alone wasg 


-entitled to enforce it. < 


On every ground I am of opinion that 
the decision of the learned District. Judge 


is wrong and must be .set aside. ‘The-ap- 
‚peal 


is, therefore, ‘decreed with costs 
throughout and the decree of the Distuict 


Judge‘is set-aside and that of the -Munsif 


is restored. : 
‘The:application ‘in revision is dismissed, 
“Das, d] agree. 
Z, K. Applicationsddamissed, < 


(DLL 0. 1925) 
CALCUTTA HIGH COURT. 


CriminaL Revision Cass No. 376 or 1925. 


: July 23, 1925. 

Present:—Sir Lancelot Sanderson, Kr., 

. Chief Justice, and Mr. Justice Pearson. 

. THOMAS JAMES HENRY ARNUP— 

ACCUSED—P8sTITIONER 
VETSUS 
KEDAR NATH GHOSH—COMPLAINANT 
— OPPOSITE PARTY, 

Evidence Act (I of 1872), ss. 145, 155 (8);—Statement 
made by witness before Police and reduced to writing, 


' whether admissible ~Procedure—Criminal trial--De- 


lay, wndesirability of. 

A statement made by a witness in a criminal case 
to the Police which has been taken down in writing 
is admissible in evidence at the trial under s. 155 (3) 
of the Evidence Act for the purpose of contradicting 
such witness, provided the provisions of s. 145 of the 
Act are complied with in the matter of putting the 


-specifice parts of the statement which are to be relied 


upon , the witness in his cross-examination. [p. 803, 
col. 2. ; 

Delay in the disposal of a criminal case only 
invites evidence which cannot be relied upon. The 
longer the period allowed to elapse from the time of 
the event to the time when the witnesses give evi- 
dence, the greater is the probability of confusion and 
of the truth being obscured. [p. 804, col. 1.] 


Messrs. Sen and Satindra Nath Mukherjee, 
for the Petitioner. 

Mr. Panna Lal Chatterji, for the Opposite 
Party and the Crown. 

: JUDGMENT. 

Sanderson, C. J.—This Rule was 
granted by my learned brother, Mr. Justice 
Panton, and me, ‘calling upon the Chief 
Presidency Magistrate and the opposite 
party toshow cause why the conviction of, 
and the sentence passed on, the petitioner 
should not be set aside on grounds Nos. 1, 
8 and 9 stated in the petition. | 

The petitioner was convicted by an 
Honorary Presidency Magistrate for assault 
under s. 323 of the Indian Penal Code and 
sentenced to pay a fine of Rs. 50. The 
ee was givenon the 23rd of March, 

The petitioner is a sergeant in the 
Caleutta Police attached to the Kumartoli, 
outpost and the assault is alleged to have 
poe committed onthe 19th of February, 

The case for the complainant, Kedar Nath 
Qhos3, who is a taxi-car driver, shortly 
stated, was as follows: He was driving a 
taxi-car neara tea-shop in Ahiritola Street 
when some person from the tea-shop sum- 
moned him to stop. He stopped, and the 


‘man who calledhim asked him to wait two 


or three minutes while he hal some tea, 
pi 
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- which he refused to do. 


“ed with them.” 


“gol 
The complainant, therefore, drew up his 


_ taxi and waited. The petitioner came upon 


the sceneand asked him to move his car. 
The complainant gave him the explanation 
which I have already mentioned and then 
it was alleged, whitout any cause, as the 
complainant (the taxi-driver) was about to 
start his taxi, the officer assaulted him, 
poked him with a stick and then gave him 
a blow on the head. The blow on the head 
caused an abrasion of the skin and bleed- 
ing. The sergeant then blew a whistle, 
which brought two or three constables to 
the spot, dragged him out of the car and 
took him to the thana. That is the com- 
plainant’s story. 

The case for the petitioner is that he 
found the complainant's car stationary, and 
on asking the complainant to move it, 
he was told thathe stopped there for the 
purpose ofgetting acup of tea. The peti- 
tioner then told him that he must not stay 
there and asked him to move his car, 
The petitioner 
also asked for his license, but the complain- 
ant refused to produceit. The petitioner 
then attempted to arrest the complainant 
withthe object of taking him to the thana 
beeause of the obstruction which he had 
caused and because he refused to produce 
his license. There was ascuffle and the 
petitioner had to get assistance, and in “the 
course of the scuffle the complainant's head 
was hurt by his falling on the ground. 

The Rule was granted on three grounds: 
the first was “that the learned Magistrate's 
judgment was notin accordance with law 
inasmuch as he had not considered the 
evidence of the witnesses examined on be- 
half of the defence.” 

On further examination of the judgment, 
and by reason of the explanation of the 
Magistrate, Iam of opinion that there is 
no substance in that ground. 

Another ground on which the Rule was 


‘granted was that “the learned Magistrate 


was wrong in holding that the statements 
of Kedar Nath, Anath Motilaland Harendra 


‘Ohakravarty before the Deputy Commis- 


sioner of Police were nol on the record 
and the said witnesses were not confront- 
This ground as far as I 
can see upon further information, now needs 
consideration only with regard to the com- 
plainant Kedar Nath and Anath. 

It appears that the complainant was 
examined by the Deputy Commissioner 
on the 22nd of February, thatis to say, 


` Rule as follows : 
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| three days: after the event, and he was re- 


presented bya Pleader; the Deputy Com- 
missioner took down his statement in writ-’ 
ing; and, thereis no doubt that the com- 
plainant, when he was before the Magis- 


` trate in this'case, was cross-examined with 


regard to certain statements which he was 
alleged to have made to the Deputy Com- 
missioner .and which the Deputy Commis- 
sioner had taken down in writing. They 


. were put to the complainant for the purpose 


of showing that the complainant’s evidence 
could not be relied upon by reason of the 


fact that the complainant had made state- 


ments tothe Deputy Commissioner which 
were inconsistent with parts of the evi- 


_-dence which he had given before the 


Magistrate. ; f 
The Magistrate stated in his answer to the 

“With regard to ground 

No. 8 of the petition this Court consider- 


.ed the statements of the witnesses Kedar 


Nath Ghose—and not Khagendra Nath as 
stated in the petition evidently through an, 
oversight—Anath, Nati Lal and Herendra 


. Chakravarty before the Deputy Commis- 
„sioner of Police inadmissible in evidence 
for the following reasons.” I need not deal 


with this point at any length: because the 
learned Vakil, who appeared for the Crown 
did mot endeavour to support the conten- 


- tion, which was put forward by the Honor- 


ary Magistrate, in this respect, and he 


‘stated that he could not contend that the 


statement which Kedar Nath, the complain- 


“ant, had made to the Deputy Commis- 


„sioner was inadmissible. 


In my opinion 
the learned Vakil for the Crown was correct 


in hisopinion and took the right course 


in not contending that the statement was 
inadmissible. In my judgment it was ad- 
missible, 

It, therefore, appears that in this respect 


“ there was ground for this Rule being grant-’ 


ed. 
The next question which has to be con- 


‘sidered is whether the Rule should be made 


absolute by reason of the matter to which 
I have just referred. 

In my opinion thestatement which the 
complainant made to the Deputy Commis- 
sioner was of importance, first because it? 
was made within three days of the occur- 
rence and the evidence given by the com- 
plainant before the Magistrate was given 
some months after the event. Therefore, 
it is probable thatthe complainant would 
be more accurate, when he was making 


A 


‘$HOMAS JAMES HENRY ARNUP v. REDAR NATH GHOSH. 


[911. 0. 1925} 


his statement three days after the event, 
than when he was giving evidence some 
months after. é 

In the second place the statement which 
the complainant made to the Deputy Com- 
missioner contained some important ad- 
missions; for instance the complainant said: 
“I stopped my car. I was going to get my 
flag down, but the would-be passenger told 
me to wait a couple of minutes. I then 
ordered fora cup of tea from the tea-shop 
keeper who sent mea cup of tea. I was 
drinking it. Just at thistime a sergeant 
came and told meto moveon, and I told 
him that I was: waiting because a Baboo 
had told me to wait. Sahebasked for my 
license I did not show him the license, but 
I was begging the sergeant to excuse me 
at which the sergeant: abused me.” _ 

The statement refers to two matters: 
first, that the complainant was having a 
cup of tea; and, secondly, that he was asked 
for his license and he did not produce it. . 
Both these statements the complainant 
denied when they were put to him when 
he was giving evidence before the Magis- 
trate. I ‘do not place much importance 
upon the point whether the taxi-driver was 
having acup of tea, or was not having a 


“cup of tea, but the other matter is of im- 


portance because if he was asked for the 
license and he refused to produce it, I 
understand that it would be the duty of 
the petitioner to take him into custody, 
and ifthe complainant resisted, the peti- | 
tioner would be justified in using the 

necéssary amount of force to carry out 

his duty. 

To what extent the mind of the Honorary 
Magistrate would have been influenced, 
it he had understood that the above-men- : 
tioned evidence: was admissible and that 
he must take it into consideration it 
is dificult to say. Itis true that in his - 
judgment the Magistrate did refer to this 
statement having been put to the com- 
plainant when he was giving evidence, 
but I do not find that the Magistrate 
at any time in his judgment came to 
any definite decision whether the com- 
plainant was asked for the license and 
whether he refused to produce it. He 
has referred to the fact that the complain- 
ant was charged with obstruction and was 
convicted of causing an obstruction ; and 
the Magistrate seems to have thought that 
there the matter ended and that he need 
not consider that question further. 


(91 I. ©. 1925) 


. In my opinion it was essential in this 
case that the Magistrate should make up 
bis mind in the first instance as to how the. 
scuffle began. Did it begin by an un- 
warranted assault hy the petitioner upon 
the complainant, or did it begin by reason 
of the petitioner asking him for the license 
and by reason of the complainant refusing 
to produce it? 

It seems to me quite possible that if the 
Magistrate had applied his mind to that 
view of the case he might have come to a 
contrary conclusion. 


For these reasons, without expressing 
any opinion upon the merits of the case, I 
am of opinion that this Rule must be made 
absolute. 

In the ordinary course, and especially 
having regard to the fact that the petitioner 
was in the position of a sergeant ef the 
Police, I should have thought it neces- 
sary to remit this matter to the Magis- 
trate in order that it might be re-tried, 


the Magistrate giving due weight to the- 


evidence which he thought was inadmis- 
sible but which I have decided is- admis- 
sible, 

‘- But this is, I trust, an exceptional case; 
and, in my opinion, for the reasons to 
which I will presently refer, it would be 
wrong for this Court to direct a further 
trial. Vas 

` The rule, therefore, must be made abso- 
lute; the’conviction and sentence set side; 
and, the fime, if paid, will be refunded. 


“I have already stated that the occurrence 
took place on thé 19th of February 1924, 
and the matter was eventually decided 
by the Magistrate on the 23rd of March 
1925, more than a year after the event. 
We were informed that the proceedings 
against the petitioner were instituted on 
the 20th of March 1924, which was, as my 
learned brother reminds me, the day fol- 
‘lowing that on which the proceedings 
against the complainant were started in 
respect of the alleged obstruction. We were 
informed that the hearing of this case did 
not begin until the 25th of August 1924, 
as I understand, because the other case (the 
prosecution of the complainant) was takem 
up first and was not concluded until about 
that time. 

In my judgment there are not sufficient 
‘materials before this Court to enable it 
to form any estimate as to what was the 

- reason, or what were the reasons, for the 
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extraordinary delay which occurred in the 
disposal of this case, 

It is only necessary to mention one or 
two facts to sec that some steps must be 
taken to prevent such delays occurring in 
the future. This was a simple case—an 


ordinary assault case—which, in my judg- 


ment, ought to have been disposed of within 
a week or so after the event which happen- 
ed on the 19th February 1924. Instead of 
that, I find that witnesses were examined 
in August, September, October, and Novem- 
ber. 1924 and the decision was not given 
until March 1925. Whether this is con- 
sidered from the point of view of the com- 
plainant, or from the point of view of the 
petitioner, such a delay as took place in 
this case is inexcusable having regard to 
the simple nature of the case, and it might 
easily amount to a denial of justice. I de- 
sire to make it clear that I do not intend 
to make any reflection upon the Honorary 
Magistrate, because, as I have already said, 
Ihave not sufficient materials to enable me 
to specify what was the cause of the delay, 
and, further, itis evident that the Magis- 
trate took great care with the case. 

The fact, however, remains that it was 
more than a year before this simple case 
was disposed of; and my learned brother 
and Lare ofopinion that it is our duty 
to call attention to it and direct that a copy 


` of our judgment be sent to the Govern- 


ment of Bengal. 


Pearson, J.—I entirely agree with the 
judgment of the learned Chief Justice in 
this matter. I also think that the learned 
Magistrate ought to have gone right back 
to the very beginning of the events lead- 
ing up to the assault, and from that point of 
view it was of very gre:.f materiality to 
consider the question which has been raised 
of the demand for the production of the 
license by the accused from the com- 
plainant. 


In so faras the learned Magistrate has 
stated in his explanation that he considers 
the previous statement of certain witnesses 
inadmissible in evidence, I only wish to 
say that it is abundantly clear to my mind 
that the evidence was admissible under s. 
355, sub-s. (3) of the Evidence Act subject 
only to this:. that the provisions ofs. 145 


of the Evidence Act had been complied 


with, in the matter of putting the specific 
parts of it, which were to be relied upon 
to the witnesses in their cross-examina- 


pa 
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tion. That in fact was doñe in at least two 
cases. That -evidence was admissible. 
. I desire to associate myself entirely with 

‘what has fallen from .the learned Chief 
Justice with regard to the delay which 
has taken place inthis case. I have not 
been able to go in detail into the matters 
which would enable me to say upon whom 

. the blame rests. While I desire also to 
associate myself with what has been said 
about the.great care which the Magistrate 
seems to have applied in coming to his 
judgment in the case, it seems inconceiv- 
able that asimple assault case which ought 
to. have been disposed of within a few 
days of the events or, at any rate, within 
a few days of the complaint, should spread 
itself over a period of more than a year 
before the decision was arrived at. Such 
delay is only inviting evidence which can- 
not be relied upon. The longer the period 
allowed,.to elapse from the time of the 
event to the time when the witnesses give 
evidence the greater the probability of 

confusion and of the truth being obscured, 
particularly in a case like this where the 
accused happens to be a Police Officer, and 
the alleged offence arises out of his con- 
duct during the course of his duties. 

Z. K, Rule made absolute. 





LAHORE HIGH COURT. 
CriminaL AppgaL No. Y or 1925. 
March 3, 1925, 

Present :—Mr. Justice Jai Lal. 

‘QA DIR BAKHSH AND otuers—Convicrs 
ae — APPELLANTS 

versus 
EMPEROR—Opposite Parry. 

'_ Penal Code (Act XLV of 1860), ss. 149, 804, 325— 
Riot—Grievous hurt caused to several persons—Death 
resulting from grievous hurt—Conviction, separate, 
fou grievous hurt and culpable homicide, legality of. 

Accused assaulted the party of the complainants 
and. caused injuries to several members of that party. 
Some of the injuries were grievous and in one case 
they proved fatal. All the accused were convicted 
of offences under ss. 304/149 and 325/119 ‘of the 
Penal Code and were awarded separate sentences in 
respect of each offence: oe 

‘Held, that a conviction under ss. 325/149 was not 
legal in the ‘face of the cdi’viction -widdr ss. 304/149 
. the major offence incliided the minor. |p. 805, col. 

eh aig Pte ae os veg 
„ Criminal.:appeal fiem an order of. the 
Sessions, Judge, Jhelum, dated the 16th 
October 1924, . 


QADIR BAKHSH V. EMPEROR. 


(91-1. 0.19284 
Messrs. M. L. Puri &hd Shiv Narain, for - 
the Appellants. f 
Diwan Ram Lal, for the Crown. : 
SUDGMENT.— On the 12th April 1924 
there was a serious riot in Mouza Dha- 
ruggi in which one Maula Bakhsh received 
seven injuries which caused his death and 
ten others on his side received a large num- 
ber of injuries. The First Information. 
Report was made at Dhuman Police Station 
by Sarfraz Khan (P..W. No, 3) at 4-30 on 
the same afternoon. The time of occurrence. 
is mentioned as midday, and the distance’ 
between Mouza Dharuggi and the Police 
Station as five miles, The nine appellants 
who were sent up for trial have’ been con- 
victed by the Sessions Judge of Jhelum. 
under ss. 148; 304/149 and 325/149; Indian 
Penal Code, and have been sentenced to 
seven years’ rigorous imprisonment each 
under ss.’ 304/149 ‘and to rigorous: imprison- 
ment for three years each under ss, 325/149. 
The sentences have been ordered -to run 
consecutively. No sentence under s.. 148 
has been passed, j a 
The case forthe prosecution is- thation 
the llth April-1924 the cattle of Qadir 
Bakhsh and Bag Hussain, appellants, tres- . 
passed into the’ wheat of Maula Dad. Mu- 
sammat Ghulam Bi, wife of Maula Bakhsh, 
deceased, and Maula Dad seized the cattle 


. and took them to the cattle pound. On the 


12th April 1924:Musammat Sardaran and 
one Sher were beaten-by- some members of 
the party of the appellants: by way of re- 
taliation. Sher, Muysammat Sardaran, Rahim 
Dad-and Maula Bakhsh left the village to . 
report the matter at the. thana. When 
they reached the field of Musammat Rajan’ 
they were set upon by all the appellants 
who were armed with lathis. The other 
injured persons came to their rescue; théy 
also were beaten by the accused. Maula 
Bakhsh died the same day. 

The story of the prosecution is support- 
ed, inter alia by the evidence of Sarfraz 
Khan (P. W. No. 3.), Sher (P. W. No. 4), 


_Musammat Sardaran (P. W. No. 5), Fateh 


Ali(P. W. No. 10), Muhammad Zaman (P. W. 
No. 12), Musammat Begam (P. W. No, 18), 
and also.by Musammat Soni (P. W. No. 


34), and Rahim Dad (P. W. No. 15). Except 


Fateh Ali (P. W. No. 10) all the witnesses 
belong to the family.of the deceased or are 
in some way or otherrelated to him. Fateh 
Ali appears to be the only distinterested 
witness who has been produced in this case, 
But'the ‘evidence of these witnesses is sup- 


911, O. 1925) 


it appears that ten members of the com- 
plainant's party received a large number of 
injuries, while out of the accused Qadir 
Bakhsh, Nawazish Ali, Allah Ditta, Muham- 
‘mad Wali, and Muhammad Waris had 
altogether ten injuries between them., These 
Jatter injuries were all comparatively slight. 
All the appellants except Qadir Bakhsh, 
deny their presence at the time of the as- 
sault and have produced evidence in sup- 
port.of their plea. This evidence has right- 
ly been rejected as unreliable by the learned 

` Sessions Judge. Qadir Bakhsh who admitted 
having taken part in the fight, stated that his 
cattle damaged the crop of Maula Dad and 
the latter impounded them. The next day 
the drove the. complainant's cattle to the 
pound and, therefore, a fight between him- 
self, Allah Ditta, Muhammad Wali and two 

. others and the ‘complainant's party took 
place, in which stones and sticks were used, 

. but”’Maula Bakhsh was not killed at the 
time. Now. this statement leaves wholly 
unexplained the large number of injuries 
received by the members: of the complain- 
ants party. It is inconceivable that if, as 
alleged by Qadir Bakhsh, the complainant’s 
party came to fight with Qadir Bakhsh and 
hiscompanions they did not cause more harm 
than they have been proved to have done. 
The First Information Report was made with- 
out any undue delay. Itfullysupports the 
evidence given at the trial. In my opinion 
the guilt of all the appellants has been 
established. The appellants have all been 
convicted under ss. 304/149 and also under 
ss. 325/149. - Section 304 is the graver of the 
two Offences. . All the appellants have been 
convicted under ss. 304/149 and 325/149 not 
for any injury caused by them individually, 
‘but on account of the injuries caused by 
some members ofthe unlawful assembly of 
which they also were members. I do not 


think that a conviction under ss, 325/149 is, 


legal in the face of the conviction under 
ss. 304/149 as the major offence included 
the minor. J, therefore, set aside the con- 
viction and sentence under ss. 325/149 in 


‘the case of each appellant, but confirm theig. 


conviction and sentence under ss. 304/149, 
Indian Penal Code. 


Z. K. Appeal partly accepted, 


SHAIKH GARIB HAJI V, MUCHTRAM SAHU. 
ported by. the medical evidence from which - .’ 


Z A 


BOR 


CALCUTTA HIGH COURT. |. 
CRIMINAL REFEKENGE Case No, 158 or 1925, 
July, 22, 1925. os 

Present:—Sir Lancélot Sanderson, Kr., Chief 

Justice, and Mr. Justice Pearson. 
SHAIKH GARIB HAJI—-COMPLAINANT 
versus 
MUCHIRAM SHAU AND ANOTHER— 

ACGUSED. 

Penal Code (Act XLV of 1860), s. 379—Theft, essence 
of—Possession of accused, effect of—Criminal Pro- 
cedure Code (Act V of 1898), s. 438—Reference to 
High Court--Admission before Sessions Judge, effect 
of. 
ae offence under s. 379 of the Penal Code is an 
offence against possession, and a person cannot, 
therefore, be convicted of stealing something of which 
he was already in possession. | : 

Where in a proceeding before a Sessions Judge 
upon which a reference is made to the High Court, 
admissions of fact are made by either party, such 
admissions ought to be accepted by the High Court 
for the purposes of the reference. ‘ 

Criminal reference, under s. 438 of the 
Or, P.C, made by the Sessions Judge, 
Birbhum. ie : 

Mr, R. M. Chatterji, forthe Complainant, 
Mr. Satindra Nath Mukerji, for the 


Accused. 
JUDGMENT. 

Pearson, J.—This isa reference under 
s. 438 of the Cr. P. C. made by the learned 
Sessions Judge of Birbhum. 

It appears that the two accused, who were 
father and son, were convicted of an offence 
under s. 379 of the Indian Penal Code in 
respect of two trees which they cut down 
either partly or altogether, 

The facts show that they were admittedly 
occupying a pachai shop for about three 
years and that upon the bank of a tank 
near by, these trees were growing in what 
formed the compound of the house occupi- 
ed by the accused. 

The. learned Sessions Judge has given 
his opinion that the complaint does not 
disclose an offence under s. 379 of the 
Indian Penal Code, inasmuch as the trees 
are admitted to have been on the holding 
in possession of the accused. That is an 
admission which disposes of the case be- 
eause the offence under s. 379 isan offence 
against possession. | , 

It is said by the learned Vakil appearing 
for the complainant that an admission in 
these circumstances should not be held 


„necessarily. binding upon his client in a 


proceeding of this kind which is not a 
judgment and in which the learned Sessiona 
Judge does not come to any decision on 
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the lines of a judgment. Butit is quite 
clear thatif upon the proceedings before 


the learned Judge upon which the refer- : 


ence is made, admissions of fact should be 
made ‘by either party, then those admis- 


‘sions “of fact ought to be accepted by this 


Court for the purpose of the reference, and, 
in the present case, it appears from the 
order-sheet that before the motion for re- 
ference was made by the accused, notice 
was served upon the opposite party and 
that Pleaders for both parties were heard. 
We have, however, been referred to the 


' judgment of phe Trying Magistrate in con- 
what is said to.bea mistake’ 


nection with 
with regard to these admissions ; and al- 
though there are. certain statements there, 
which taken by themselves might be con- 
strued into afinding that the compound 
in which these trees grew was notin pos- 
session of the accused, there are, on the 
other hand, other statements which would 
certainly lead to that conclusion. 

I would, therefore, accept the reference, 


“set aside the conviction and the sentence, 


and direct that the fine, if paid, be re- 
funded. 
' Sanderson, C. J.—I agree. 

Z. K. Conviction set aside. 





LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 109 or 1925. 
May 14, 1925. 
Present:—Mr. Justice Martineau 
‘ and Mr. Justice Zafar Ali. 
- NAZIR SINGH axp aNnoraER—APPELLANTS 
VETSUS is 


EMPEROR—RESPONDENT. . 
Criminal Procedure Code (Act V of 1898), ss. 211, 
215, 291—Commitment, whether can be questioned in 


„appeal against conviction—List of defence witnesses 


not filed till late stage—Absence of witness—Adjourn- 
ment, right to—-Evidence ` Act (I of 1872), s. 26— 
Confession made to Magistrate while accused in custody 
of Police, admissibility of. 

A commitment once made stands, unless quashed 
-by the High Court, and if it isnot quashed the trial 
of the person committed must take place in .pursu- 
ance thereof. After a trialhas ended it is not open 
to ‘the accused to impugn the commitment, inasmuch 
as a commitment can be quashed with only one 
object, namely, that the trial of the person committed 
may not take place, and where a trial has already 
taken place it serves no purpose to impugn the com- 
mitment. |p. 806, col. 2.] 

Where an accused person does not file a list of 
witnesses under s. 211 of the Cr. P. C., he is not 
ag of.tight entitled to an adjournment of the trial by 
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| reason of the fact that one of the witnesses summoned 


at his request ata late stage has not turnedtup.° [p. 
807, col. I.] : 

A confession made by an accused person tọ a Magis- 
trate at a time when he is in the custody. of the Police 


is admissible in evidence under s. 26 of the Evidence , 


Act. [p. 808, col. 13 
Criminal appeal from an -order of the 
Sessions Judge, Ferozepore, dated the 13th | 
‘December 1924. 
Dr. Nand Lal and Mr, Gullu Ram, for the, 
Appellants. . | 
Mr. Des Raj Sawhney, for the Crown. 


JUDGMENT. ; ; 
Zafar Ali, J.—Agreeing with the un- 
animous opinion of the four assessors the 
Sessions Judge of Ferozepur has‘convicted 
Nazir Singh or Nazir, carpenter, aged 17, 
and IndarSingh Jat, aged 27, of the murder 
of Thola Singh, carpenter, aged 28, and 
has sentenced both under s. 302, Indian 
Penal Code, to suffer ‘the penalty of death. - ° 
The convicts have appealed jointly through 
Dr; Nand Lal, and the case is also beforé - 
us under s. 374, Cr. P. C., for confirmation 
of the capital sentences. f 
The result of the usual magisterial 
enquiry before the commitment originally 
was that both the accused were discharged 
but the District Magistrate came to the con- 
clusion that they had been improperly dis- 
charged, and then in complianee with his 
order the Magistrate committed them for 
trial. Dr. Nand Lal contends-that the order 
of the District Magistrate was illegal in: 
asmuch ashe failed'to give the accused an 
opportunity which he wasbound to do under 
proviso (a) to s. 437, Cr. P. C., to show cause 
why they should not ‘be committed - for 
trial, and that the commitment being based 
on an illegal order was itself illegal; and 
he urges that this illegality vitiated the 
trial that followed.” But a commitment 
once made stands, unless quashed. by the 
High Court, and if it is not quashed the 
trial of the persons must take place in 
pursuance thereof. In the present case the 
High Court was not moved at all to quash 
the commitment and, therefore, the trial was 
perfectly in order. Now that the trial has 
ended inconviction itis not open fo the 
accused to impugn the commitment be 
cause the stage at which they could do 
so has passed. A-commitment is quashed 


‘with only one object, namely, that the trial 


of the persons committed may not take 
place. Ifa trial has already taken place it 
serves no purpose to impugn the commit- 
ment. : 


[911. O. 1925] 


` Another preliminary objection taken by 
the learned Counsel was that the conviction 
was illegal because the case was decided 
without procuring the attendance of and 
examining a witness cited by the appel- 
lants in defence. But the appellants gave 
‘no list of witnesses to the Committing Magis- 
trate as they should have done under s. 
211, Cr. P.C. The dates. originally fixed 
for the trial in the Court of Session were 
12th and 13th November which had been 
duly notified to the prisoners, but they 
filed no list of witnesses before those dates. 
After the case had been pestponed to the 
8th December a. list of defence witnesses 
was filed on the 28th November, i. e., only 
ten days before the commencement of the 
trial. All the witnesses were duly sum- 
moned, but one Behari Lal who belonged 
to the Faridkote State did not appear. The 
President ofthe State reported that the 
witness was untraceable. The learned 
Sessions Judge held that “the accused were 
seriously at fault in delaying their applica- 
tion to have Behari Lal summoned” and 
refused to grant any adjournment. In the 
circumstances stated above the refusal to 
grant an adjournment was fully justified, 
and the accused had no right to summon 
a witness whom they had not cited before 
the Committing Magistrate. Section 291, 
Cr. P. O., provides that “the accused shall 
-þe allowed to examine any witness not pre- 
viously named by him,if such witness is 
in attendance; but he shall not, except as 
provided in ss. 211 and 231, be entitled as 
of right to have any witness summoned other 
than the witnesses named in the list deliver- 
ed to the Magistrate by whom he was com- 
mitted for trial.” This objection, therefore, 
was as indefensible as the former, and both 
were overruled and then arguinents were 
heard on the merits. 
Now the incontrovertible facts are briefly 
as below :— | 
Thola Singh, deceased, went out from 
home on the evening of the 9th October 
1923 and did not return. : His absence that 
night did not rouse any apprehensions in 
the mind of his wife Musammat Bishno 
(P. W. No. 4) as she thought that he had 
gone to her parents at Mari. The next 
morning her son Indar (P. W. No. 5), aged 
9, went out to graze cattle, and she went 
after him with food. There she went into 
her field of maize and lighted on the body 
of her husband, who lay in the field strangl- 
ed with his own: turban, She burst into 


` 
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cries and lamentations, which attracted to 
the spot Bhola Singh (P. W. No. 3) brother 
of the deceased. Other people also collect- 
ed there. The son of the deceased, i. e., the 
boy Indar (Pi W. No. 5), gave the informa- 
tion that as he was returning home the 
preceding evening his father had met him 
at the canal bridge within a short distance 
of his field and that he saw at that time 
Indar Jat, Sarmukh carpenter, and Nazir, 
son of Sarmukh, following his father with 
sticks and sickles in their hands. Bhola 
Singh, accompanied by this boy and Sewa 
Singh lambardar, repaired to the Police 
Station, which was seven miles off. and 
made the First Information Report at 7 P. M. 
In this report he related all the facts that 
have been described above‘and stated that 
his brother might have been murdered by 
Sarmukh, Nazir and Indar because they 
were inimical to him. 

The Sub-Inspector reached the spot at 


“midnight and on the ensuing day (llth 


October) Sardar Sahib Uttam Singh, Hono- 
rary Magistrate and Zaildar, joined the 
investigation because the village of the de- 
ceased was within his zail (circle), The 
Sub-Inspector asked Sardar Sahib Uttam 
Singh to make enquiries from Nazir and 
accordingly Sardar Sahib Uttam Singh 
tosk Nazir aside to a house to do so. Sardar 
Sahib Uttam Singh took with him two 
safedposhes, both named Harnam Singh, a 
third safedposh and Sewa Singh lamburdar 
also. Before Sardar Sahib Uttam Singh 
and all these gentlemen Nazir made a 
clean hreast of it, and made a confession to 
the following effect: 

“He (Nazir) and Indar both went to Thola 
Singh's field to break his makki. Thola 
Singh, deceased, suddenly jumped out from 
some direction and caught hold of Indar 
accused, and astruggle ensued between the 
two, Nazir ran to about 200 karams away, 
but seeing that Indar was not following 
him he returned to the spot and there saw 
that Indar had got Thola Singh pinned 
‘underneath him. Indar asked Nazir to help 
him, saying that if they did not kill Thola 
Singh he would get them imprisoned. 
Indar and Nazir both then strangled Thola 
Singh with his turban. <A sickle and a 
safi were found on the spot close to the 
body. Nazir stated that the sickle was his 
and that the safi belonged to Indar" 

Indar was then taken aside and he also 
confessed before Sardar Sahib Uttam Singh 
and his companions, 
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Besides Indar (P. W. No. 5) two other 
boys, viz., Gulzara and Bachittar (P. Ws. 
Nos. 6 and | 7), also deposed that on the 
fateful evening they saw the appellants 
together ‘near the village pond. Further, 
Ishar (P. W. No. 9) deposed that he saw 
both the appellants emerging from the field 
of the deceased after sunset. 

Thus the main’ evidence against the ap- 
pellants ‘is that they made confessions 
before the Honorary Magistrate, Sardar 
Saheb Uttam Singh, and persons who were 
with him. The circumstantial evidence is 
that they were seen near the spot before 
and after the occurrence. Further, there 
were certain scratches on the shoulder of 
Indar and his shirt and chaddar bore stains 
of blood. ` 

The Committing Magistrate had dis- 
charged the accused holding that their con- 
féssions were not admissible in evidence, 
and Counsel for the appéllants has contend- 
ed iin this Court also that they are inadmis- . 
sible because the accused were practically 
in the custody of the Pclice when the con- 
féssions were made, But even if they were 
in the custody of the Police the confessions 
were admissible because they were made to 
a Magistrate. Section 26 of the Evidence 
Act lays down that no confession made by 
any person’ whilst heis in the custody ofa 
Police Officer, unless it be made in the im- 
mediate presence of a Magistrate, shall be 
proved as against such person. As the con- 
fessions in ‘the present case were made in 
the immediate presence of a Magistrate it 
‘is ‘clear that they were admissible in evi- 
dence. However, as they were not adhered 
to, the question js whether they are genuine 
and. true. There can be no doubt that. the 
appellants made the confessions as deposed 
to by the Magistrate himself, and all the 
surrounding ‘circumstances indicated that 
they were’ made voluntarily and that the 
appéllants gave a true description of what 
had actually taken place. We, therefore, 
can find no reason for holding that they 
were not true and genuine. These con- 
fessions, coupled with the circumstantial 
evidence detailed above are quite sufficient 
to bring the offence home to the accused, 
and we. are of opinion that they have been 
rightly convicted, and we maintain the 
“convictions and confirm the sentence of 
death in the case of Indar. But having 
ragard to the extreme youth of Nazir, who 
seems to, have ‘play ed into the hands of 
“Indar, wé 'are of opinion that the extreme 
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penalty of-law should not be exacted in his 
case and we accordingly alter his sentence. 
to that of transportation for life, 

Martineau, J.—l agree with my learn- 
ed brother. The principal evidence in the 
case is the evidence as to the appellants 
having confessed their guilt to Sardar 
Uttam Singh. That gentleman is an Hono- 
rary Magistrate and Isee no reason for 
not’ accepting his statement and that of 
Harnam Singh, safedposh, regarding the 
confessions. There are also circumstancés 
indicating that the confessions were true. 
In particular it has been shown that the 
appellant Nazir, after making his confes- 
sion, pointed out his foot-marks along the 
route which he had taken when he ran away. 
from the place, where Indar and Thola 
Singh were struggling, and came back. to 
it. Those footmarks were faint near the 
place of the murder, but became’ distinct 
about 95 karams off, and some were cover- 
ed up there and were identified by the 
tracker Hira (P. W. No. 13).as Nazir’s out 
of the footmarks of a number of other 
persons. As regards Indar there is some 
evidence to show that the “safi” found on 
the spot is hie, and the presence of scratches 
on bis shoulder and blood stains on his 
clothes is of some significance. The state- 
ments of the deceased’s son Indar (P. W. 
No. 5) and the other two boys show cnly 
that they saw the appellants near the villege 
pond, and do not help the case for the pro- 
secution materially; but Ishar’s statement 
that he saw the appellants coming from the 
deceased's maize field on the evening. in 
question is of importance, and no reason for 
rejecting it has heen shown. 

I concur in maintaining the convictions - 
and in confirming “the sentence of death 
passed on Indar and altering the sentence 
in the case of Nazir to one of transportation 
for life. 


Z., K. Appeal partly accepted. 





ALLAHABAD BIGH COURT. 
CRIMINAL, REFERENCE No. 641 or 1925. 
October 31, 1925. 
Present: —Mr. Justice Walsh. . 
KALLU—APPLICANT 
versus 
EMPEROR—Oprposits Pai Ty. ` 
Arms Act (XI of 1878), s. 19 (£)—Cartridge, empty, 


whether ammunition—Possession of empty cartridge 
Offence. 


- [PL IÒ. 1988] 
An empty cartridge which cenrct ke re-lcaded in 
India is not ammunition and the possession cf such a 


cartridgé “does not, therefore, amount to an offence 
under s:19 4f) of the Arms Act. 


- ‘Criminal reference made by the Addition- 
al Sessions Judge,- Moradabad, -dated the 

7th Octoher 1925. 

“REFERRING ORDER.—The house 
of ‘the applicant was searched in connec- 
tion with ‘a dacoity on the 5th of November 
1924, when some empty cartridges were 

. found in his- house. As he was not a licensed 

holder of arnis, he was put up on his trial 
onacharge undere, 19 (f) of the Indian 
Arms Act in connection with thesé cart- 
ridges. His defence was that his village 
was situate in a place where people went 
to do shooting, and that consequently a 
good many ‘empty cartridges could be 
found there. He had ‘not collected these 
cartridges but that they had been brought 
“by his childrén as curiosities. Consequent- 
ly he was not guilty of any offence in con- 
nection with these cartridges. The lower 
Court has overruled this defence and has 
accordingly inflicted a fine of Rs. 50 on 
the applicant. Hence the present applica- 
tion: 

The question to- be decided in this 
case is very simple. The learned Vakil of 
the applicant has practically accepted that 
the’ cartridges - were recovered from his 
_ house. He has, however, argued that there 
was nothing: on the record to show that 
these cartridges could be re-loaded in 
India, and so, they could not be regarded ` 
as ammunition within the meaning “of the 
Arms Act. It appears from the judgment 
of -the Magistrate that hehas followed the 
ruling of the- Hon'ble Court reported as 
Baldeo Singh v. Emperor (1). In that 
ruling it has been laid down that an 
empty cartridge is: ammunition within 
the meaning of the Arms Act, and soa 
person found in possession of it is guilty of 
an offence under s. 19 (f) of the, Arms Act. 
On the other hand, the learned Vakil of 
the applicant has ‘pressed upon me the 
ruling of the Hon'ble Court reported as 
Amir yv. Emperor (2). In that ruling it 
has been held that if an empty cart- 
ridge cannot he re-loaded in India, it 
may not be regarded as ammunition within 
the meaning of s. 19 (fy of the Arms Act. 


(1 4 mo. a. nap: 405; TA, L. J. 102; 32 A. 152; 10 


Or. L. 
d. Ces. 227; 23 A. L.A. 455; L. R..6 A. 


(2) st In 
127 Cr; (1925) A. IR. (A) 498; 26 Or. L, J. 1039; 47 
A. 629, 
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I think that when both these rulings are 
considered together, it may be taken ina 
case of possession of empty cartridges, 
it should beproved that these cartridges 
can be re-loaded in India and used as 
ammunition by the persons with whom 
they are found. 1f this is not found, itis 
to be held that the recovered cartridges 
are not ammunition and so no prosecution 
can be made on their basis. In the present 
case, there is no proof on the record to 
show that the cartridges that were recover- 
ed from the applicant's house were cart- 
ridges that could be re-loaded in India. 
If the present case had been an appeal, 
I would have recorded further eviderce 
on this point and decided the case onthe 
basis of that evidence. But as this is not 


an appeal but an application for revision, 


I think that I have no authority to do so, 
In these circumstances, [ think that the 
evidence against the applicant is not suff- 
cient and “that the benefit of the want of 
that sufficient evidence should be given to 
the applicant. 

l accordingly submit the caseto the Hon'ble 
Court with the recommendation that the 
conviction of the applicant be set aside and 
the fine, if paid by him, should be refunded. 

he record is to be sent to the Magistrate 
with the request that he may submit any 
explanation that he thinks fit. 

JUBGMENT.—I agree with the Ses- 
sions Judge, set aside the coriviction and 
direct the fine to be refunded. 


Z. K. Conviction set aside. 
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PATNA HIGH COURT. 
CriminaL Revision No. 715 or 1924. 
January 15, 1925. 
Present:—Justice Sir Jwala Prasad, Kr, 
RAMESHWAR SINGH—Appricant 
versus 
EMPEROR— Opposite PARTY, 


Criminal Procedure Code (Act V of 1898), s. 522 


© Penal Code (Act XLV of 1860), ss. 148, 448—- 


Criminal trespass accompanied by show of forec— 
Restoration of possession, whether can be directea--- 
Order, when can be passed—Revisional Court, powers 


o, 

‘Accused came armed in large nunibers and forced 
themselves into the house of the complainant in spite 
of the remonstrance made by the complainant and 
succeeded in taking possession of the house. They 
were convicted under ss, 143 and 448 of the Penal 
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Code and-an order was also passed’ against them 
under s.-522 of. the Cr. P. C. directing restoration 
of the possession of the house to the complainant: 
“Held, that the accused having taken possession of 
the house by means of criminal trespass threatening 
te use force to the complainant, their act came within 
the. purview of s. 522 of the Cr. P. C. and the order 
directing restoration of possession was, therefore, 
perfectly valid. ` i 

“Under s. 522 of the Cr. P. C. an order directing 
the restoration of possession of the property must be 
made by the Magistrate trying the case within one 
month of the conviction of the accused in the case. 


By virtue of cl. (3) of the section, however, an order’ 


under the section may be passed by a Court of 
Appeal, confirmation, reference or revision at any 
time howsoever long after the conviction by the 


Magistrate. 
_ Criminal revision from an order of the 


Honorary Magistrate, Gaya, dated the 6th 


November 1924. | 

Messrs. S. Bashiruddin and S. N. Noorud- 
din, for the Appellant. 

' SUDGMENT.—The Magistrate by his 
order of the 6th November 1924, directed 
the Sub-Inspector, Tikari Police, to see 
that possession of the house, for entering 
which the petitioners were in another case 
convicted under s. 448, Penal Code, was 
restored to the complainant. The order is 
objected toon two grounds: first, that the 
“mere conviction under s. 448 does not justify 
an order for restoration under s. 522 of 
the Cr. P.C. The complainant's case under 
s. 448 was that the accused persons in 
large numbers came armed.and forced 
themselves into the house in spite of the 
remonstrance made by the complainant. The 
accused succeeded: in taking possession of 
the-house by means of criminal trespass 
threatening to use force to the complainant 
andhis men. Therefore, their act would 
clearly come under s. 522 which says: 

“Whenever a person is convicted of an 
offence attended by criminal force (or show 
of force or by criminal intimidation), and 
it appears to the Court that ‘by such force 
(or show of force or criminal intimidation) 
any person has been dispossessed of anv 
immoveable property, the Court may, if it 
thinks fit, (when convicting such person or 
at any time within one month from the 
date of the conviction) order (the person 
dispossessed) to be restored to the posses- 
sion of the same.” 

The case cited on behalf of ‘the petitioners 
Mahesh Sahu v. Emperor (1) does not apply 
to the present case, and‘the amendment of 
s. 522, as it then stood, by adding the 
words “show of criminal force” puts an 


(1) 50 Ind. Cas, 30; 20 Cr. L. J. 270. 
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end to the present contention. Section 522, 
previous to the amendment of 1923, had. 
only the words “by criminal force.” By 
the amendment the words “or show of 
force or by criminal intimidation” have 
been added. In the present case the find- 
ing of the Magistrate is that the accused 
were members of an unlawful assembly 
under s. 143, Penal Code, and they have 
been convicted under that section though 
no separate sentence has been passed; so 
the conviction in the present case is not 
merely under s. 448, but under ss. 448 and, 
143. The contention must, therefore,. be 


-overruled. 


- Next it is contended that the order of 
the Magistrate in the present case passed 
on the 6th of November, more than six 


. weeks after the conviction of the accused by 


him on the 23rd September 1924, is illegal. 
Inthisconnection also the recent amendment 
may be usefully looked into. Under the old 
section the Magistrate was required to pass 
an order of restoration immediately upon, 
the conviction of an accused, and it was 
held that the order of restoration must 
have been passed simultaneously. In view 
of those decisions one month's time is now 
given to the Magistrate to pass an order of 
restoration after the conviction of an 
accused. The order in the present case 
is, no doubt, more than six weeks after the 
conviction of the accused. Strictly speak- 
ing, therefore, the order will be beyond the 
But cl. (3) of 
the section is a new provision added in 
1923 whereby an order under the section 
may be made by any Court of Appeal, con- 
firmation, reference or revision. 

Thus, the order may he passed by the 
Courts of Appeal, confirmation, reference 
or revision at any time howsoever long after 
the conviction .by the Magistrate. The 
matter has come tothis Courtin revision. 
This Court is, therefore, competent to 
pass an order restoring the property to the 
complainant of which he has been dispos- 
sessed by forcible criminal trespass com- 
mitted by theaccused, In the circumstan- 
ces of the case I exercise my power to 
pass an order under s. 522 of the Cr. P. O., 
which virtually is confirmation of the 
order passed by the Magistrate. 

Z. K. Revision disallowed, 
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- BOMBAY HIGH COURT.. 
ORIMINAL Rererence No. 61 or 1925. 
| September 23, 1925. | 
Present:—Mr. Justice Fawcett and 

. Mr. Justice Madgavkar. 
© LAHANU MANAJI—Accusep 
$ VETSUS . 
EMPEROR—OPrrosiTE PARTY. 

Penal Code (Act XLV:of 1860), ss. 889, 84 1—“ Wrong- 
ful restraint”, what amounts to—Obstructing person 
from proceeding in certain direction with bullocks— 
Offence. - 

, All that s. 339 of the Penal Code protects is the 
obstruction of any person. The section does not 
cover acase where a person is himself left free to 
_ proceed in a. direction in which he has a right to pro- 
ceed, but without any impediment (such as a cart) 
that he may have with him. The circumstances of 
each case must, however, be considered and if the 
obstruction to a person's taking a thing with him 
amounts ‘to obstructing the person himself from 
“going in a manner he has a right to go, there is 
“wrongful restraint” within the meaning of s. 339 of 
the Penal Code. | 
` Accused prevented the complainant from using a 
mot to which he had yoked his bullocks on the slope 
of a well which existed for that purpose : 6 

Held, that the accused having obstructed the com- 
plainant from proceeding with his bullocks in a direc- 
tion in which he had a right to proceed with his 
bullocks were guilty of an offence under s. 341 of the 
Penal Code. 


Reference made by the Sessions Judge, 
Nasik. 
__ Mr. S. D. Sapre, for the Accused. 
“JUDGMENT.—In this case the evi- 
dence is that the two accused prevented the 
‘ complainant from using a mot to which he 
had yoked his bullocks on the slope to a 
well, which existed for that purpose. The 
complainant stated in his evidence that the 
‘accused obstructed him by sitting on the 
slope and saying that they would not allow 
the mot to be,used. The complainant had 
purchased a share entitling him to the 
- use of the mot on this well. The accused 
objected to his doing so, until he had paid 
an amount alleged to be:due on account 
of his share of-expenses on the well. The 
two accused. were convicted and sentenced: 
accused No.1 to pay a fine of Rs. 50, and 
accused No. 2 to pay a fine of Rs. 20. 

. The Sessions Judge, Nasik, refers the 
case tọ us under s. 438 of the Cr. P. O. 
with a recommendation that the conviction 
of the two accused may be set aside. He 
says the case is similar to that of Emperor 
v, Rama Lala-(1).'.There the accused had 
constructed a hedge at tlie end of a passage 
which prevented the complainant from pas- 

Oe Ind. Cas, 177; 15 Bom. L R, 103; 14 Cr. L. 
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sing along the land in his cart, but the 
hedge had an opening init which permitted 
the complainant to pass through on foot. 
It was held that, as the complainant in 
that case was himself unobstructed, though 
hindered from driving a bullock cart 
through the passage, the accused could not 
be convicted of wrongful restraint under 
s. 339, Indian Penal Code. No doubt there 
is authority for the view that all that s. 339 
protects is the obstruction of any person, 
and that it does not cover a case where he 
himself is free to proceed in a direction in 
which he has a right to proceed, but with- 
- out any impediments (such asa cart) that 
he may have with him: see Gout's Penal 
Law of India, Vol. I, Art. 3326, at page 1547. 


On the other hand, this view of personal 


obstruction must obviously have some 
limits. Suppose A wants to proceed in a 
certain direction with a pair of boots on, 
and B says: “I will not allow you to do 
this. You must take your boots off and go 
without them, if yoy want to proceed.” 


If B has no right to say that A 
cannot wear his boots, while proceed- 
ing, surely there is wrongful restraint 


falling within the definition in s. 339, Indian 
Penal Code. Again, supposing A has a 
stick or box with him, and B wrongly pre- 
vents him taking it ‘with Jim, would not this 
be wrongful restraint ? And, similarly,{if A 
is wrongly prevented from taking a bicycle 
with him, or riding it ọn his way to a place, 
-I can see no adequate ground for the view 
that there is no Wrongful restraint, if B is 
willing to let him proceed without his 
bicycle. The circumstances of the case 
must, in my opinion, be considered, and if 
the obstruction to A’s taking a thing with 
him amounts to obstructing A himself from 
going in a manner he has a right to go, { 
think there is ‘wrongful restraint.’ Mere 
‘there is a slope which is purposely made 
for driving a mot, On the evidence, the 
complainant has a right to use that mot and 
the accused prevented him from doing so. 
The case, therefore, in my opinion, is not 
entirely on all fours with that of Iymperor v. 
Rama Lala (1) where there was nothing to 


“show that the complainant had aright to 


drive his cart past the hedge in question. I 
am personally ‘averse to saying that s. 339 can- 
not cover cases like the present, where there 
was an obstruction to the complainant's 
proceeding with bis bullocks in a direction 
in which he had aright to proceed with his 
bullocks, 
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T would, therefore, refuse to interfere and 
return the record and proceedings. 
Z. K. : Record returned. 
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LAHORE HIGH COURT. 
CKIMINAL APPEAL No. 397 or 1925. 
June 16, 1925. 

Present :—Mr. Justice Abdul Raoof 
and Mr. Justice Addison. 
PAKHAR SINGH AND ANoTHER— 

` Convicts—APPELLANTS 
VeETSUS 
EMPEROR-— Opposirs Parry. 

Evidence Act (I of 1872), s. 6—Witness proceeding 
to scene of offence immediately after commission of 
offence—Statement made by bystanders, whether. ad- 
missible. 

Shortly after a murder one C went to a person 
and admitted that he had killed the deceased and 
was prepared to confess. The latter went to the 
spot immediately and there heard the by-standers 
talking that four persons including C had committed 
the murder: 

Held, that the transaction in which the murder 
took place having already come to an ond, what the 
witness heard the by-standers say at the time of his 
arrival on the spot was not admissible in evidence 
under a. 6 of the Evidence Act. [p. 813, col. 2.] 

Criminal appeal from an order of the Ses- 


sions Judge, Ferozepur, dated the 23rd. 


March 1925. 

Lala Moti Sagar, R. B., for the-Appellants. 
Ba Des Raj Sawhney, for the’ Opposite 

art 

JUDGMENT.—At the village Daroli 
Bhai in the Moga Tehsil of the Ferozepur 
District, two persons, namely, Musammat 
Ghand Kaurand Khem Singh were killed. 
It was alleged that. Chet Singh, Suchet: 
Singh, Pakhar Singh and Sardara Singh 
were the murderers. Chet Singh and Sardara 
“Singh having died in the judicial lock-up,- 
Suchet Sin gh, and Pakhar Singh, appellants, 
were charged and tried unders. 302 of the 
Indian Penal Code before the Sessions 
Judge of Ferozepure. They were found 
guilty under s. 304 (1) of, the Indian Penal 
Code for causing the déath of Musammat , 
Chand Kaur, but they were held to be” 
guilty of-the murder of Khem Singh, were 
convicted under s. 302 of the Indian Penal 
Code and sentenced to death. They have 
appealéd against their convictions and the 
case has also been referred tous under s. 374 
of the Cr. P. C. for the confirmation of the 
sentences of death, 
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The pedigree table given in the judgment: ~ 
of the learned Sessions Judge discloses the: _ 
relationship between the deceased and “the 
appellants. Sohel Singh had two wives. 
By his wife Musammat Naadan (P. W.-No. 5) 
he had his son Khem Singh, ‘deceased. 
Musammat Chand Kaur was the wife of 
Khem Singh, Musammat Bhagwan Kaur (P. - 
W. No, 6) is the daughter of Khem Singh. 
and Bikram Singh (P. W. No.8) is his son. 
By his second wife Musammat Mahan Kaur 
he had two sons Chet Singh and SuchetSingh. 
Pakhar Singh and Sardara Singh were the 
sons of Chet Singh. It maybe taken as 
admitted that there were constant quarrels; 
between Khem Singh and Chet Singh.. 
There was a dispute as to lambardari be- 
tween them and Suchet Singh wasssupport-- 
ing Chet Singh his brother. The real dis- 
pute, however, between them was as to joint ` 
land. Khem Singh had ahouse with a door 
opening intoa lane. He closed the donr 
and opened another facing the Joint land. 
It also may be taken as admitted that by 
some private arrangement the land in front - 
of the new door opened by Khem Singh 
had been given to brothers Chet Singh and 
Suchet Singh. . The latter made prepara- 
tions to construct a wall in front of Khem. 
Singh’s door. This was naturally objected 
to by Khem, Singh. An attempt to Have the 
dispute settled by a panchayat on the 
morning of the 29th June1924 having failed, 
Chet Singh and Suchet Singh assisted by 
Prem Singh, at about 9 or 10 a.m. on the 
same day proceeded to erect the wall in the 
absence of Khem Singh in spite of the pro- 
test of Khem Singh's wife Musammat Chand! 
Kaur in the presence of Musammat Nandan 
(P. W. No. 5) mother, Musammat Bhagwan 
Kaur daughter and Bikram Singh, son of 
Khem Singh. Itis said that Musammat 
Chand Kaur standing at her door, protested 
against the action of Chet’ Singh and 
his party and used abusive language. 
Chet Singh got infuriated at this and 
dragged her by her hair to the place where 
the wall was being constructed. While 
prostrate on the ground she was struck by 
-Pakhar Singh with a dang on her head. 
Sardara Singh also struck her with a wooden 
pahaura. Then, according to the statement 
of Musammat Nandan (P. W. No 5), the 
unfortunate woman was cruelly belaboured . 
and killed. Musammat Nandan, while trying ° 
to render assistance to Musémmat Chand 
Kaur. received a dang blow on her back 
from Pakhar Singh, Musammat Bhagwan 


[911. 6. 1925] 
Kaur (P. W. No. 6); daughter of Khem 
Singh, was also similarly treated on her try- 
ing to intervene and received a blow on 
her right arm which caused fracture of the 
wrist. , Thereupon Musammat Bhagwan 
Kaur went to fetch Khem Singh, her father 
trom the house of Man Singh,a neighbour, 
where heis said to have gone. When Khem 
Singh arrived he was surrounded by the 
four accused. Pakhar Singh struck him 
on the head with adangand Sardara Singh 
hit him with 4 pahaura, Khem Singh tried 
to escape and’take shelter in Kala Singh’s 
house but he was soon caught near Kala 
Singh's house, and was knocked down with 
a blow of Pakhar Singh’s davig. 

The First Information Report was lodged 
by Wasawa Singh lambardar (P. W. No.3) 
in which the names of Suchet Singh and 
Chet Singhalone were mentioned and it 
was stated that they were in the custody 
‘of Bhai Gajindra Singh, Sub-Registrar, 
(P. W. No.7). The Police arrived on the 
spot and Exs. P-1 and P-2—two dangs— 
which had been found by Bhai Gajindra 
Singh near the dead bodies of Musammat 
Chand Kaurand Khem Singh were hand- 
ed over to them. The pahaura, Ex. P.-3, 
was found by the Police in the house of Chet 
Singh. Thet fards, Exs. P-B and P-D, 
were prepared. Eight eye-witnesses were 
called by the prosecution in the Court of 
the Committing Magistrate. Three of them 
namely, Musammat Nandan (P. W. No. 5), 
Musammat Bhagwan Kaur (P. W. No. 6),and 
the boy Bikram Singh (P. W. No. 8), were 
members ‘of the family of Khem Singh, 
and the rémaining five, Prem Singh 
Tarkhan (P. W. No. 13), Sundar Chamar 
(P. W. No. 14), Hazara Singh (P. W. No. 15), 
“Kala Singh (P. W. No. 16), and Babu Singh 
(P. W. No. 17), were outsiders. The Public 
Prosecutor: refused to tender these five 
witnesses before the Sessions Court as it 
had become manifest that they had been 
won over by the defence The Sessions 
Judge, however, decided to call them on 
behalf ofthe Crown. They were accord- 
ingly examined and cross-examined before 
the Court. The case, therefore, mainly 
depended upon the evidence of the three 
members of the family of the deceased, 
Besides the eye-witnesses there were some 
other witnesses called, the principal of them 
being Bhai Gajindra Singh (P. W. No.7) 
‘and. Wasawa Singh lambardar (P. W. No. 3). 
“According to Bhai Gajindra Singh, Chet 
Bingh wentto him after the murder and 
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admitted that he had killed the deceased 
and was prepared to confess. The witness 
then went to thespot at once and there 
heard the by-standers talking that the four 
persons, Chet Singh, Suchet Singh, Pakhar 
Singh and Sardara Singh, had committed 
the murders. This portion of the evidence 
was admitted by the learned Sessions Judge 
under the provisions of s. 6, illustration 
(a), of the Indian Evidence Act. That 
section provides that “Facts which, though 
not imissue, are so connected with a fact 
In issue as to form part of the same transac- 
tion, are’ relevant, whether they occurred 
at the same time and place or at different 
times and places.” The illustration (a) 
runs thus: “A is accused of the murder 
of Bby beatinghim. Whatever was said 
or done by A or B or the other by-standers 
at the beating, or so shortly before or after 
it as to form part of the transaction, is 
a relevant fact.” From the evidence it is 
clear that the transaction in the present 
case had come to an end, Chet Singh, 
after the occurrence, had gone to Bhai 
Gajindra Singh and had brought him to 
the spot. In the meantime two of the 
murderers, namely, Pakhar Singh and 
Sardara Singh, had left the place and only 
Suchet Singh was there. In our opinion, 
therefore, this portion of the evidence 
was not admissible in evidence and was 
wrongly admitted by the learned Sessions 
Judge. This evidence wasrelied upon by 
the prosecution for the purpose of con- 
tradicting Babu Singh, Kala Singh and 
Prem Singh who had been heard on that 
day saying that all the four accused had 
jointly committed the murders, but. 
who had tried to exculpate Suchet Singh 
and Pakhar Singh in Court. The two 
accused Chet Singh and Suchet Singh 
were present when the Policearrived and 
were handed over by Gajindra Singh to 
them, The two dangs, Exs. P-1 and P-2 
as already mentioned were handed over 
by Bhai Gajindra Singh cn this occasion 
to the Police. The necessary fards were 
prepared. According to the report of the 
Chemical Examiner the dungs were found 
to be bloodstained. ` 

“The medical evidence leaves no doubt 
on the point thatthe two deceased persons 
had. died in consequence of the injuries 
received from the lathi blows. From the 
medical evidence it also appears that the 
witnesses (P. W. No. 5) and (P. W. No. 6)— 


` Musammat Nandan and Musammat Bhag- 
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‘wan Kaur—had also received injuries at 
‘the hands of the accused persons. There- 
fore there can be no doubt as to their 
presence on the occasion. The learned 
‘Sessions Judge, agreeing with the asses- 
sors, has considered the evidence given by 
(P. W. No. 5), (P.W. No. 8) and (P. W. 
“No. 8) as trustworthy and he has, agreeing 
‘with the assessors, unhesitatingly reject- 
ed the evidence of the five Court witnesses, 
namely, Prem Singh, Sundar Chamar, 
Hazara Singh, Kala Singh and Babu Singh, 
-as being partial to the defence. He has 
-also rejected the evidence for the defence. 
We have carefully examined the evi- 
dence ofthe five Court witnesses and have 
‘attentively listened to the criticisms made 
‘by the learned Counsel for the appellants 
who has put the case for the prosecution 
‘and the defence very fairly before us; but 
‘we are constrained to hold that the evi- 
‘dence given by these five witnesses cannot 
‘“be- relied upon for a moment. 
“We consider the evidence given by the 
three, witnesses, Musammat Nandan, Musam- 
mat Bhagwan Kaur and Bikram Singh, 
-quite trustworthy. In this view it is not 
necessary to examine in detail the evidence 
‘given by some of the other witnesses, nor 
„is ‘it necessary to decide the question, whe- 
‘ther the statement contained in surat-i-hal 
‘was admissible in evidence. or not. We 
consider the defence evidence worthless. 
“We find that the two appellants have 
-héen rightly convicted. We accordingly 
‘dismiss the appeal and affirm their convic- 
tions and confirm the sentences of death 
‘passed upon them. 


a. K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Rarerence No. 651 or 1925. 
November 3, 1925. 
- Present:-—Mr. Justice Lindsay. 
BANWARI—Accussp 
versus | 

© 7. BMPEROR-—RESPONDENT. | ° 

Penal Code (Act XLV of 1860), s. 178—Refusal to 
accept. summons—Offence. 

The mere refusal to accept a summons does not 
‘amount to an-offence under s. 173 of the Penal Code. 

_Criminal reference made by the Sessions 


J adge, Ghazipur, dated the 9th October. 


1928. 


GHHAKAURI LALL v. ISHER SINGH, 


[91 1.0. 1925] 

REFERRING ORDER.~In this case 
the accused has been convicted of an offence 
under s.173 of the Indian Penal Code ana 
sentenced toa fine of Rs. 50. The case for 
the prosecution was that the Police of 
Shadiabad required the accused to appear 
before it on 31st July 1925 in connection with 
an investigation ina criminal case and a 
souphina was issued to the accused for the 
purpose. The souphina was given to Ram 
Janam Singh for service. - 

The case has been triéd-summarily and 
the lower Court writes in its judgment that 
the constable Ram J: anam Singh went to the 
house of the accused in village Mustafabad 
‘found the accused there but.the accused 
refused to have the souphina'.gsérved on 
him. Taking the evidence as it stands ib, 
is clear. that no offence has been commit- 
ted. It has been held over and over that 
mere refusalto take asummons.does not 
amount to disobedience under s. 173 of the 
Indian Penal Code.. The learned Govern- 


-ment Pleader conceded before me that he 


cannot support the order af the Court 
below and, no doubt, he cannot in view- of 
the following rulings on the subject: see 


Chandika Prasad v. Emperor (1) and. Sah; 


deo Rai v. Emperor (2).- Therefore, I submit 


the record’ to the Hon’ble High Court 


with the recommendation that the convie- 


‘tion beset aside and the fine be refund, 


ed. Let. the record be first sent to the 
Court below for such explanation as-it likes 
to offer and then to the Hon'ble- High 
Court. . 

JUDGMENT.- E ~- A. 
Conviction and sentence set aside. ue 


| ane X paid, will be refunded. 


Reference accepted. > 
ój 16 Ind. Cas, 817; 21 0.0. 150; 19 Cr. L. J j 
01. 


(2) 46 Ind. Cas, 522; 40 A. 577; 16 A. L. J! A. D 


` Or, L. J. 146. 


PATNA HIGH COURT. 
CRIMINAL REFERENCE No. 70 oF 1924, 
November 6, 1924. j 
Present:—Mr. Justice Kulwant Sahay. 4 
CHHAKAURI LALL—Isr Parry’ 
VETEUS 
ISHER SINGH-—2np PARTY, 

Criminal Procedure Code (Act V of (1898), ss. uy», 
489—User of immoveable property, dispute as to~- 
Manager made party on behalf of employer--Irr egular- 
ity—Or der against manager, legality of... = 


u 
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The fact that the 3 manager of an estate and not his 
‘employer, the. owner of the estate, has been made a 
party to a proceeding ‘under s, 147 of the Cr. P. O. is 
a mere irregularity, or at most an error of law which 
“does not affect the Magistrate's jurisdiction. In such 
a proceeding it is open to the Magistrate to make an 
order against the manager who puts forward a written 
-statement on behalf of his employer and sets. up a 
claim of the latter to the user of the immoveable pro- 
perty. in dispute. 

Reference ‘made by the District Magis- 
trate, Gaya. 

Mr, Nawal Kishore Prasad, II, for the 1st 
“Patty. : 
Mr Shiveshwar Dayal, for the 2nd Party. 


J UDGMENT.—This is a reference 
made by the District Magistrate of Gaya, 
recommending that the order passed under 
s. 147 of the Or. P. CO, by the Deputy Magis- 
trate, directing the second party to desist 
from putting in earth on a weir, should 
be set aside. The ‘reason upon which the 
learned District Magistrate recommends 
that the order should be set aside is that 
in the proceeding under s. 147 the second 
party was one Isher Singh who was the 
‘gomashta for the 9-annas Tikari Raj and the 
‘proprietor was not made a party. It appears 
-that the first party, who. is a proprietor of 
village Khaira, objected to the second party, 
‘the gomashta ‘of the Tikari Raj, putting 
‘earth work on a certain weir which had the 
effect’ of diverting water into hisown village 
‘Khaira with the apprehension of submerg- 
‘ing the whole village. The learned District 
‘Magistrate is of opinion that the real party 
_interested in the dispute is the proprietor, 
namely, the Maharaja of the 9-annas Tikari 
Raj, and ‘that the Maharaja himself or his 
duly appointed mukhtear-am should have 


been made a party, and not the. gomashta | 


'as it is possible that the gomashta might 


be. dismissed or transferred to another. 


place and the order would not be binding 
upon the Tikari Raj or any other gomashta 
when he comes in place.of Isher. Singh. 
He has referred to certain cases where it 
is held that the person really “interested 
should be made a party in the dispute. 
There can be no doubt that it was desir- 
able that the person really -interested 
ought to have been made a party but I 
am not satisfied that the proceeding will 
- be illegal or without jurisdiction because 
the gomashta, and not the proprietor, was 
made a party to the proceeding. The cases 
referred to by the District Magistrate have 
almost all been referred toin thé Full Bench 
case of the Calcutta High Court in Dhon~ 
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dhai Singh v. Follet (1) where it was held 
by the Full Bench that there is jurisdic- 
tion under s. 145 of the Or. P. O. to make | 
an order in favour of a person who claims 
to be in-possession of the disputed land 
as agent to, or the manager for the pro- 
prietors when the actual proprietors are 
not residents within the Appellate Juris- 
diction of the High Court. In Bhola Nath 
Singh v. Wood (2) a Division Bench of the 
Calcutta High Court distinctly held that 


‘the fact that the manager, and not his 


employer the zemindar, has been made a 
party to a proceeding under s. 145 of the 
Cr. P. C., is.a mere irregularity, or at most 
an error of law which does not affect the 
Magistrate's jurisdiction. 

No doubt, under the amended provisions 
of the Cr, P. C., orders under ss. 145 and 
147 can be revised by the High Court not 
only on the question of jurisdiction but 


“also on the question of illegality, but I 


do not find any illegality in the Magistrate's 
making the order under s. 147 against 
Isher Singh, who as gomashta filed the 
written statement on behalf of Tikari Raj 
and set up the claim of the Tikari Raj to 
put up earth work on the weir. The 
learned Vakil appearing for the petitioner 
is unable to cite any authority which would 
go against the decision in the cages report- 
ed as Dhondhai Singh v. Follett {H and 
Bhola Nath Singh v. Wood (2) referred to 
above. ` fi 

I am unable to accept the jabaan 
tion of the learned’ District Magistrate; 
The order under s. 147 will, therefore; 


stand. 
Z. K. : Order according giy. 
< (1) 31 C. 48; 7 ©. W. N. 825. 
` (2) 32 ©. 287. 


ALLAHABAD HIGH COURT. 
_ CRIMINAL APPEAL No, 668 or 1925. 
November 6, 1925, 

Present :—Mr. Justice Mukerji, 
FAUJDAR MAHTO AND ANOTHER— 
APPELLANTS 
versus 


EMPEROR—Rezsponpent, i 
Criminal Procedure Code (Act V of 1898), ss. 2.14, 


235—Penal Code (Act XLV of 1860), ss. 800, 420 
—Offences committed by «accused in distinct and 
separate . transactions—Joint trial, of = 


legality 
Kidnapping and cheating. h 


816 

The operation of ss. 234 aa 235 of the Or. P. C. 
cannot be combined. 

Where diferent offences have been committed by 
the same accused in two sets of separate and in- 
dependent transactions, the offences cannot be tried 

together in one trial. 

Two girls were kidnapped by the accused on differ- 
ent dates and were falsely passed: off as Chhatri girls 
on receipt of money from the complainant who wanted 
a wife for himself and a wife for his brother. The 
accused was charged with and tried for separate 
offences of kidnapping and cheating in respect of each 
girl in the same trial: 

Held, that the trial was bad on. account of mis- 
joinder, of charges inasmuch as the case did not in its 

. entirety come either under s. 234 or under s. 235 of the 
Or. P. C. 

Criminal appeal from an order of the 
Sessions Judge, Ghazipur, dated the 29th 
of July 1925. 

Messrs, L. M. Roy and K. Verma, for the 


Appellants. 
The Government Pleader, for the Crown. 
JUDGMENT.—The. first point argued. 


in this appeal is that there is a misjoinder 
of charges and the whole trial is vitiated by 
illegality. 

It appears to me that this argument is 
well-founded and must be given effect to, 
although the point was not taken specifical- 
ly in the memorandum of appeal. 

Briefly, the alleged facts are these. 
Two girls were kidnapped on different 
dates and they were passed off as Chattri 
girls on receipt of money from one Bishun 
Rai, who wanted a wife for- himself 
and. a wife for his brother. :It is argu- 
ed that the offences of kidnapping þe- 
ing separate offences the trial! ordinarily 
ought to have been separate, under s. 233. 
‘of the Cr. P. ©. There can be no doubt 
that this is correct, provided the case does 
not come within ss. 234, 235, 236 or 239. 
Section 234 of thè Cr. P..C. says that where 
more offences than one but of the same 
kind are committed within the space of 
12 mouths the offender can be tried for 
all the offences provided they do not 
exceed three in number, in the same trial. 
Section 235 lays down that where in one 
series of facts so connected together as to 
form the same transaction more offences 
than one are committed by the same person 
he may be charged with and tried for 
every such offence. Section 234 would 
allow the trial of two cases of kidnapping 
together. Similarly s. 235 would allow the 
trial of the offence of kidnapping with respect 
to one girl and cheating with respect to the 
same girl-in one trial. ‘Sections 236 and 239 
have no application to the facts of this 
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case. The “question 1 now is whether pe 234 
and 235 allow a combination of charges 
so that there may be one joint’ trial Pin 
respect of one kidnapping and cheating 
as a part of the same transaction with 
another and independent offence of kidnap- 
ping together with cheating with respect 
to the girl kidnapped’ as a part of the 
same transaction. Even if there were no 
authority for the proposition, I would have 


-had no hesitation in coming to the conclu- 


sion that the operations . of the two ‘ss. 234 
and 235 cannot be combined. The reasons 
are obvious. If this were permitted the 
whole object of the rule laid dowh in 5. 233 
would have been frustrated. Thé main 
principle is that there should be aseparate 
trial for every distinct offence. Two ex- 
ceptions are. allowed (so far as the facts .of 
this casé are concerned) viz., those enacted 
in ss. 234 and 235. The present tase in 
its entirety does not come under s. 234, nor 
does it come in its sutirety within 5, 235. 
If we permit ajoint trial in respect of 
two sets of separate and independent tran- 
sactions in which different offences havé | 
been committed, we would’create such an. 
amount of confusion as would, in most cases, 
end in a distraction of the minds of the 
Judges and J ury and the accused persons 
themselves. 

This case is sanak stronger than the 
cases of Shuja-ud-din. Ahmad v. Emperor 
(1) and Sheo Saran Lal v. Emperor (2) quot- 
ed by the learned Counsel for the appellants 
as authority. 

The result is that I accept the appeal, 
set aside the convictions and the sentences 
and order a re-trial of the case or cases by 


“the learned Sessions Judge after proper 


joinder of charges. 

A question of jurisdiction, ‘Was also 
argued beforeme. It was pointed out that 
the two offences of kidnapping really took 
place within the jurisdiction of some Court 
in the Province of Bihar and Orissa. This 
is a matter which should also be looked 
into by the learned Sassioas Judge at the 
fresh trial. . 


ZK. Appeal accepted, 
(1) 65 Ind. Oas. 322; thee ee J. 320; 23 Cr, LJ. 
253; (1922) A. I, R. (AJ) 214; = 510. 
7 A. L. J 225,11 Cr 


(2) 5 Ind. Oas, 895; 32 A. Bi 
L. J. 285. 3 
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BOMBAY HIGH COURT. 
First Civiu APPEAL No. 22 or 1923. 

: July 28, 1925. 

ws "Present: -—Sir Norman Macleod, Kr., 

Chief Justice, and Mr. Justice Madgavkar. 
-RUPCHAND BALMUKUN D 
'AHARWALA—Ptatnrirr— 

ae 


_ JANKIBAT KANHYALAL AND OTHERS 
~—DEFENDANTS —RESPONDENT: S. 

‘Registration Act (XVI fof 1908), s. 17 (1) (b)-— 
Transfer of Property Act (IV of 1882), s. 54—Agree- 
ment between parties to suit to divide property after 
decision of suit—Arrangement for division of profits 
during pendency of suit—Registration, whether neces- 
sary 
“During the pendency ofa suit the parties to the 
suit entered into an agreement that the litigation 
“ should pursue its full course and that whatever the 
result of the litigation might be the parties at the end 
of the litigation should divide the property in suit in a 
certain proportion. The agreement also provided for 
an arrangement with regard tothe division of the 
profits during the pendency of the suit: 

, Held, (1) that the agreement to divide the property 
at’ the expiration of the litigation did not create any 
interest in the property under the provisions of s. 54 
of the Transfer of Property Act ; [p. 818, cols. 1 & 2.] 

:(2) that the temporary arrangement for the manage- 
ment of the property and the division of the profits 
during the litigation did not declare or create an 
interest in the property; [p. 818, col. 2.] 

43) that, consequently, the agreement did not re- 
quire registration. [ibid.] 

| First appeal from the decision of the First 
Class Subordinate Judge, at Jalgaon, in 
Suit No. 409 of 1920. . 

‘Mr. Kanga,-Advocate-General (with him 


Mr. D. C: Virkar), for the Appellant. 


` Mr. G.. N..Thakor. (with him Mr. P. B.. 


Shingne), “for the Respondents, 


‘ JUDGMENT.—The plaintiff “sued to 
have it declared that he had got one-fifth 
share in the properties left by one Balmu- 
Kund, and that he was not liable for more 
than. ‘one-fifth of the debts due. Further 
he sued for an equitable partition of the 
properties and for separation of his one-fifth 
stare therein, and for mesne profits before 
suit and- future profits. 

Balmukund died in 1904 leaving two. 
widows. The plaintiff was adopted by the 
senior widow, while the junior widow also 
adopted one Hanumandas. When the 
widows died the reversioners disputed the 
adoptions. Two separate suits were filed 
against the two adopted sons, asking fora. 
declaration that the adoptions were invalid, 
Both the adoptions have been held to be 
invalid,.and the reversioners have been 


declared to be the real owners. of the pro- 


toe 
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perty. -The suits were not finally conclud-- 
ed until 1918. 

In April 1918 while the appeal was pend- 
ing in the High Oourt, an application was 
made on behalf ofthe present plaintiff to 


file an alleged agreement of compromise 
under O. XXIII, r. 3. The defendants 


.objected. The Court was of opinion that 


the suit had not been adjusted by this 
agreement, that the condition of the agree- 
ment was, not thatthe pending suit should 
besettled or abandoned, but that it should 
continue to its normal end, and that there- 
upon whatever decree the Court should 
ultimately make should be replaced by the 
private arrangement between the parties. 

The defendants are the natural father of 
Rupchand and his three brothers. The second 
defendant contested the plaintiff's claim. He 
admitted that the document on which the 
plaintiff sued had been passed, but he con- 
tended the same was unregistered and had 
not been properly stamped and could not 
be relied uponin proof of the plaintiffs 
claim. The Judge decided that these two 
documents, which were passed by the 
plaintiff and his opponents respectively, 
being counter-parts of each other required 
registration. As he thought the defendants 
were resiling from thesettlement on a 
technical ground and were in a way taking 
an unfair advantage of the plaintiff's posi- 
tion, though he felt himself bound to- 
dismiss the plaintiff's suit on that ground, 
he did not allow the defendants their costs, 
He considered mainly on the construction 
of the plaint that the documents referred 
to created and declared the interest of the 
parties in the properties mentioned therein, 

It is quite true that the form of the plaint 
and the prayers annexed thereto were 
not as correct as they should have 
been if they had been drafted bya skilled 
lawyer. But the form in which the plaint 
was framed cannot possibly affect the 
question whether these particular docu-, 
ments required registration or not. The 
J fudge thought that the creation or declara- 
tion of rights was completed at once by the 
deeds themselves, and was not to depend 
on the execution of regular registered deeds, 
He accepted that construction placed on 
“he documents by the defendants as quite 
reasonable. 

We must, therefore, turn to the docu- 
ments to see whether they were compulsori~’ 
ly registrable under s. 17 (1) (b) of the 
Indian Registration Act,.. Hach _documeny 


gig ` 


reĉites the facts which gave rise to their 
execution, and the operative words in the 
agreement signed by Rupchand are as 
follows :— 

“Even if I succeed fully in the Court or 
privately out of Court in the suit brought by 
me and even if I become full owner, 1 will 
keèp in my possession 1/5th of the property 
arid will give in your possession the property 
of the remaining 4/5th out of Balmukund’s 
properties, moveable and immoveable now 
included in the above suits as also in the 
other properties not included in the above 
suits, but that may subsequently be found 
belonging to Balmukund. We shall first 
discharge out of the moveable and immove- 
able property the debts now existing on 
the estate'as also all the debts that I may 
hve incurred up to the present day, and 
the expenses that may be required for your 
and my suits up to the decision of the final 
Court, and then we shall divide the pro- 
pérty in proportion to above shares between 
ourselves. At present there are various 
disputes, and, therefore, I cannot properly. 
realise’ the profits of the estate and the 
gumastas do not work properly and in this 
manne? the estate is being wasted. For all. 
these reasons I have given in your vahivat 
all the properties that were in my posses- 
sion- You should give me the profits of 
1/5th of share out of the profits that may 
bê: realised from the properties and you 
showld‘ take in equal shares the remaining 
4joth share’s profits for your expense and 
spend ‘the same as you like. Jn this manner 
we-have ‘come to an agreement of compro- 
nisé and Iwill file the proper legal docu- 
ments'as regards this compromise whenever 
yo will ask me to do so or will pass to you 
privately a registered document ” 

Now let us see whether it can be said that 
that document creates, declares, assigns,. 
limits-or extinguishes any right, whether 
ii present orin future to immoveable pro- 
pèrty of the valueof over Rs. 100. These 
parties were fighting for the succession to 
the property of Balmukund which fell in on 
the death of his widows, and while the 
litigation was still going on the contestants 
‘came toahagreement. The effect of that 
agreement was that the litigation shoulde 
purstie its full course, and whatever the 
result might be the contestants would at 
the'end‘of'the litigation divide the property. 
That was; therefore, an agreement to divide 
the property‘ at the expiration of the litiga- 
tion, and'cowld not create any interest in 
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the property under the provisions: of s. 54 
of the Transfer of Property Act: 

It was suggested that because there was 
an arrangement with regard to the profits. 
pending the litigation, therefore, there was” 
an interest in the property declared or 
created. That was merely a temporary ar- 
rangement for the management of the pro- 
perty during the litigation, and. the mere 
fact that the plaintiff gave up the manage- 
ment of the property, because he said that 
the gumastas did not work properly, into.. 
the hands ofthe defendants agreeing. that: 
they should pay him 1/5th; would: not: 
possibly bring’ the document within the pro- 
visions of s. 17 (1) (b) of the Indian 
Registration Act. 

It was not suggested, when the. plaintiff’ 
attempted to have this document filed in: 
the High Court under O. XXIII, r, 3, that 
ib was anything more than an agreement. 
to compromise disputes which were pending: 
between the parties at that’ time. It was 
never suggested by virtue of those docu- 
ments that any interest passed. or any rights. 
in the property were declared. It .séems 
tome, then, that the plaintiff cannot be” 
penalised because he has. prayed in. the. 
plaint that it-may be‘declared that. he is 
the owner of the 1/5th property. of. Bal-- 
mukund. What he really sued for appears 
in the second prayer of the plaint; namely; 
specific performance of the agreement by 
partition of the property. > 

We are not concerned in this appeal 
whether the question regarding’ mespe 
profits should bå.decided in the plaintiff's- 
favour. .It certainly would appear that. a 
claim för mesne profits would” be based. 
on a present interest resting in the plaintiffy. 
but if he obtained no present interest in’ 
the property under the agreement, then the 
question as regards the mesne profits. will,. 
no doubt, be correctly, dealt with by the. 
Court below. We are not concerned’ with. 
that question in this appeal. 

We may refer to the decision-of' the Privy 
Council in Rajangam Ayyar v. Rajangam 
Ayyar (1), where if was held that- a docu- 
ment which was a memorandum regarding 
the cesser of jointness ofthe parties which. 
amounted toa declaration that from that. 
time forth the parties. became entitled to’ 
the possession and enjoyment of their pro- 


(1) 69 Ind. Cas: 123; 46M: 378; 31M. D. T. 18654 
U. P. L. R. (D, C.) 85; EG L. W. 615; (1992) AL L R 
(P. C) 266; 27 0. W.N. 561; 44 M: bèd 145; 27-C. ban 
J, 135; 21 A, L, J. 160; 50 T, A. 134 (P, C) 
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perties in separate shares,’ and provided 
for the execution of a further deed effectuat- 
ing the partition, was not a document 
which by itself created, or declared, or 
assigned, or limited or extinguished any 
right. or interest in the immoveable property. 

That is a.stronger case than the present, 
because the document even went so aras 
to declare that the parties who ceased to 
be joint should be entitled to their shares 
in the family property. - 


We think, therefore, that the appeal 


must be-allowed on the ground that these: 


documents do not require registration, and 
are, therefore, admissible in evidence. The 
case will have, therefore, to go back to the 
Trial Court for. disposal on.the merits. We 
. make it clear that we have only decided 
the. question whether these documents are 
admissible in evidence or not. All other 
questions remain to be decided by the 
Judge in the Trial Court. Some of these 
points he has already decided, and after 
déciding the remaining issues, he will 
pass: nal judgment. Then on the whole 
case except.on the point of registration, an 
appeal will be open. 
Appellants to get their costs of the 
appeal, 


Z. K, Appeal allowed. 


‘CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 124 oF’1'925. 
August 6, 1925. 
Present:—Justice Sir Hugh Walmsley, Kr., 
and Mr. Justice Mukerji. 
BASANTA KUMAR CHOUDHURY 
AND aANOTHER—J UDGMENT-DEBTORS— 
APPELLANTS 

| versus i 
Rat BAIKUNTA NATH. CHAKRA- 
VARTY BAHADUR—Decrez-Hoipsr 

— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
T. 66—Execution of decree—Sale proclamation—Duty 
of Executing Court—Particulars with regard to pro- 
perty.to be sold, necessity of—Dispute asto valuation 
-~Valuation suggested by judgment-debtor, whether may 
be entered in: sale proclamatton—Order settling terms 
of sale proclamation—Appeal, whether lies. 

An Executing Court is bound to execute the decree 
asit stands and has no power to go behindit. But 
it is always open.to an Executing Court to insist that 
the correct description of the properties and every- 
thing which is material for apurchaser to know in 
pider to judge the nature and: value of the properties 
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to be sold should be supplied so that it may be 
iaserted in the sale proclamation. fp. 820, col. 1. 

Where there is a wide difference between the valua- 
tion placed by the judgment-debtor upon the property 
to be sold.and that placed upon it by the decree- 
holder, the valuation given by the judgment-debtor 
should also be inserted in the sale proclamation. 
[p. 820, cols.1 & 2.] 

An order under r. 66 of O. XXI of the C.P. G. 
merely fixing’the value of the property to be sold is 
not as such opento appeal. Where, however, the 
Court has to decide other questions relating to the. 
sale proclamation in addition to the valuation of the 
property, an order passed under r, 66 of ©, XXI may 
also amount to an order under s. 47.0f the Code, and 
in such a case the order would be open to appeal. 
[p. 820, col, 2.] i 

Appeal against an order of the Subordi~ 
nate Judge, First Court, Sylhet,, dated the 
25th of March 1925, 

Babu Hamendra Kumar Das, for the 
Appellants, 

Mr. G.C. Das, Babus Bhuban Mohan Saha 


and Ananta Kumar Banerji, for the Re- 
spondent. , 


JUDGMENT. 

Mukerji, J.—This appeal is prefer- 
red by the judgment-debtors and it arises 
out. of an order which purports to have 
been made under the provisions of O. XXI, 


.T. 66, CO. P. C., the execution proceeding in 


connection with which the order in ques- 
tion has been passed relate to a mortgage 
decree. The judgment-debtors put in an 
objection on the 21st March 1925 dealing 
with-various matters. One of those objec- 
tions was to the effect that the Cadastral 
Survey Dags should have’been inserted in 
the deseription of the properties mentioned 
in the application for execution. Another 
objection was that’ the values of the pro- 
perties had been understated in the appli-- 
cation for execution. A third objection 
related to one of the plots mentioned in 
the decree, namely, plot No. 11 it being 
stated that, so far as that plot-was concerned, 
the mortgage was only in respect of an 
eight-annas share and not in respect of the 
entire sixteen-annas. There was also an: 
objection relating to the number of the 
talug as given in the application in respect 
of plot No. l-of the mortgaged properties, 
it being stated that the correct number 
was 58129 and not 58129-1. There were 


e other objections also which need not be 


specially set forth here. The learned Judge 
dealt with all these objections in his order 
passed'on the 25th March 1925 and, against 
this order, the present appeal: has been pre- 
ferred. 

The learned Judge Feld that the Execut 
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ing Court was not competent to go behind 
the decree and, therefore, the objection of 
the judgment-debtors should be overruled. 
So far as the valuation of the properties 
was concerned, he was of opinion that a 
previous decision passed by the Court 
operated as res judicata. In dealing with 
these objections.of the judgment-debtors, 
the learned Judge, it seems to me, did not 
properly take into account the nature and 
weight of the objections. 
at a previous stage of the execution pro- 
ceedings by an order passed on the 13th 
‘September 1924, the learned Judge fixed 
the value of the properties at certain 
figures and, by a further order passed on 
the 20th November, 1924, he directed the 
decree-holder to put in the Cadastral Survey 
Dags in the description of the mortgaged 
properties given in the sale proclamation, 
comply with this latter order, he on the 
3rd December 1924 ordered the execution 
proceedings .to be dismissed for default. 
With regard to.some of the objections taken 
‘on behalf of the judgment-debtors, it is 
true that they are objections which cannot 
properly be taken before the Executing 
Court; for the Executing Court is bound to 
execute thé decree asit. is and cannot go 
behind it. .But it is always open to the 
Executing Courtto take care that the correct 
desctiption of the properties and every- 
thing which is material for the purchaser 
to know in order to judge of the nature 


and values of the properties are given in 


the sale proclamation. I am not satisfied 
“at all that the matter has béen properly 
dealt with by the learned Judge in this 
case. I am of opinion that. the order passed 
by the learned Judge on the 25th March 
1925 should be set aside and the case sent 
ack to him forre-consideration. He will, 
in the first-instance, vbtain from the judg- 
ment-debtors the Cadastral Survey numbers 
of the properties which are to be sold and 
for this purpose -he should give them a 
reasonable opportunity. On the judgment- 
debtors supplying the dag numbers to the 
Court,: the learned Judge will verify them 
as far as practicable and have those num- 
bers inserted in the sale proclamation. On 
the question of valuation having regard to 
the fact that no appeal has been taken 
from the. order dated 13th September 1924, 
and the wide difference - between the values 
given by thetwo parties it seems to be one of 
those exceptional -cases in. which the valua- 
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and, on the failure of the decree-holder to. 
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tionas given by the judgment-debtors should: 
also be inserted in the sale proclamation, The 
learned Judge will also dal with the. other ' 
objections which have been taken on behalt 
of the judgment-debtors in these proceed- 
ings and to which I have already referred; 
and after dealing with all these matters, he 
will pass such orders as may appear to him 
fit and proper in the circumstances of the 
Case, 

As regards the preliminary objection 
taken on behalf of the respondent to the 
hearing of this appeal, it is true that an 
order merely fixing the value ofa property 
under O. XXI, r. 66, C. P. ©., is not one as 
such open to appeal. But as has been 
held by this Court in the case of Devendra 


‘Nath Basu v. Kailash Chandra Kalu (1), 
-an order under O. XXI; r. 66 may in certain 


circumstances also amount to an order 
under s. 47 of the Code; and, in my opinion, 
the order against which the present appeal 
has been preferred is one which may very 
well be treated as having been passed also 
under the provisions of s. 47, O. P. C. The 
appeal, therefore, in my opinion, is main- 
tainable. 

: The result, therefore, is that: the appeal 
is allowed, the order of the Subordinate 
Judge dated the 25th March 1925 is set 
aside and the case sent back to him to be 
dealt with in the light of the observations 
made above: No order is made as to costs. 

Walmsley, J.—I agree. 


Z. K. eal allowed. 
( (1) a Ind. Cas. 861; 29 O. W. N. 556; (1925) A. LR. 
C.) 318. 
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MADRAS HIGH COURT. 

APPEAL aGaIvst ORDER No. 169 oF 1925. 

September 15, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 

R. V. SRINIVASA AITYANGAR AND 
ANOTHER— PETITIONERS—APPELLANTS 
VETSUS 
PRATAPA SIMHA RAJAH SAHEB, 

. Tas Junior PRINCE, TANJORE, 

. TANJORE PALACE— DEFENDANT No, 2 
; —- RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXIĪ, 
r. 10—Mortgage by party to suit after decree—=Morta 
gage attacked as usurious and without consideration 
—Moriagee, whether can be added as party. 

Order XXI, -r. 10 of the O. P. ©., applies only tq’ 
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pending suits whereby a person who derives title 
from a party will be entitled to be brought on the 
record of the suit if it is shown that he has secured a 
good title from that party and that it is to his 
Pith to be brought on record of the suit. [p. 821, 
col. 2, 

Where after the passing ofa decree in a suit, a 

person obtains a mortgage over the interest of the 
decree-holder, but the mortgage is attacked by the 
mortgagor as being an usurious transaction and also 
onthe ground that the consideration recited in it 
did not actually pass, a Court would not be justified 
in making him a party to the suit and thereby pre- 
venting the person from whom he derived title from 
disputing his right to receive the amount. [ibid.] 
. Lajwanti v, Safa Chand, 88 Ind. Cas. 198; 22 L. W. 
304; (1925) A. I. R. (P. C.) 168; 23 A. L. J. 643; L. R. 
6 A. (P. C) 125; (1925) M. W. N. 534; 30 C. W.N. 56 
(P. ©.), referred to. 

Appeal against an order of the District 
Court, West Tanjore, at Tanjore, dated the 
21st November 1924, in I. A. No, 335 of 
1924, in O. S. No. 3 of 1919. 

Mr, A. Krishnaswami Iyer, for the Appel- 
lants. 

Mr. T. V. Muthukrishna Iyer, for the Re- 
spondent. 


JUDGMENT .—This appeal is against 
the order of the District Judge of West 
Tanjore declining to make the appellants 
parties to O. S. No. 3 of 1919 on the file 
. of the Court. The appellants applied to 
the lower Court to he made parties to the 
suit on the ground that they were mort- 
gagees of the interest of Pratapa Simha 
Rajah the 2nd defendant in O.S. No. 3 of 
1919. The contention of the appellants is 
that they have got a mortgage of the in- 
terest of the 2nd defendant in the suit and 
that they are, therefore entitled to be made 
parties to the suit. The learned Judge has 
considered the petition on the merits and has 
declined to make them parties. The peti- 
tioners have taken a mortgage of the share of 
the 2nd defendant for Rs. 1,70,000. The suit 
was decreed some time ago and the appeal 
against the decree of the Subordinate Judge 
was disposed of by this Court in 1923. 
Pursuant to the decree of the High Court, 
the properties in suit are being divided, 
and a sum of about Rs. 70,000 is said to be 
in deposit in the District Court to the, 
credit of the suit. The objection of the 
2nd defendant to the petitioners beinge» 
brought on record is that the transaction. 
evidenced by the mortgage is an usurions 
transaction and that out of Rs. 1,70,000, not 
even Rs. 50,000 was spent on “behalf of him. 
The answer of the appellants is that at 
least Rs. 50,000 is admitted to have been 
received by the 2nd defendant and, there- 
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fore, so far as that amount is concerned 
the appellants are entitled to be paid by 
the 2nd defendant. It is unnecessary to 
consider this question in a matter like this. 
The suit was disposed of some time ago 
and the application is made under O. XXII, 
r. 10 of the C. P. ©. That rule applies only 
to -pending suits whereby a person who 
derives title from a party will be entitled 
to be brought on record if it is shown that 
he has secured a good title from the party, 
and that itis to his interest to be brought 
on record in the suit. In this case the 
suit has come to a termination and a decree 
has been passed. The object of the appel- 
lants is to secure the amount in Court in 
part discharge of the mortgage amount. 

The contention of Mr. Alladi Krishna- 
swami Iyer is that he being a mortgagee of 
immoveable property is entitled to be paid 
the amount in Court. No doubt in cases 
of ordinary mortgage of a fund or sum of 
money, the mortgagee would be entitled to 
be paid out of the amount but where the 
claim is resisted on, the ground that the 
transaction is an usurious transaction and 
the consideration recited in the mortgage 
document did not actually pass, we do not 
think the Court will be justified in making 
a person a party to the suit and, thereby 
prevent the person from whom he derived 
title from disputing his right to receive the 
amount. By making the appellants parties 
to the suit, very serious complication will 
arise.. They can have their remedy by 
bringing a suit against the 2nd defendant, 
It would not be right at this stage to make 
the appellants parties to the suit and 
thereby prevent the 2nd defendant from 
putting forward any defence he may 
have to the claim of the appellants. In 
this connection we may refer to a recent 
judgment of the Privy Council reported as 
Lajwanti v. Safa Chand (1) wheres their 
Lordships observe :— 

“It is out of the question that persons, 
who assert that they have a derivative 
interest, in the stake of a suit, can by 
getting added as plaintiffs, be associated 
in a decree, in favour of the person, who 
has the only real title.” 

In this case there has been no devolution 
of interest in the sense that all the interest 
of the 2nd defendant has come to the 
appellants. The appellants have only a 

(1) 88 Ind. Cas. 198; 22 L. W. 304; (1925) A. I. R. 
P. O.) 168; 23 A.L. J. 643; L.R.6 A. (P. O.) 125; 
fises) M. W. N. 534; 30 0. W N.56 (P.O), 
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mortgage idterast.and-they ‘have:to-enforce 
ithemmortgage-right in the ordinary ‘course. 
‘We think .the.order.of the learned J udge:is 
correct and we-dismiss ‘the -appeal with 
costs, 
VN. V. 
Z. E. 


Appeal dismissed. 


PATNA HIGH -COURT.. 
Civit Revision No. 18 of 1924. 
April 29, 11925. 
Present:—Mr. Justice Das:and 
Mr. -Justice Ross. 

Nawab Syed MUHAMMAD .AKBAR 
ALI KHAN—DEFENDANT—PETITIONER 
VETSUS 
HERBERT FRRANCIS—Prainvire— 

— OPPOSITE :Parry. 

Civil Procedure Code (Act V of 1908), .s. 115, 
‘O. XXVI, r. 5—-Plaintiff, examination of, on commis- 
ssion, whether should: be permitted—Niscretion of Court 
—iRevision—Interference byITigh Court. 

.An order for theexamination of a plaintiff on com- 

mission at his own request isa very strong order to 
“pass many case. A plaintiff is entitled to choose 
"his. own forum; and having chosen‘ his forum he is not 
entitled to say, “I reside outside the jurisdiction of 
ithe Court, therefore, I asi to'be allowed to.examine 
myself on commission.” [p. &23, col. 1.] 
_ ‘When an application is made to a Court for the 
‘issue. of'a commission the Court has to exercise its 
discretion as to.whether it should grant the applica- 
ition, and.the High Court will be very unwilling to 
interfere with .the exercise of that discretion by the 
‘Trial Court. Each.case must, however, depend upon 
its own circumstances and no rule as to the exercise 
of: such discretion can be laid down. -If the High 
-Court finds that the discretion -has been wrongly 
exercised, or that the case in all its bearings was-not 
‘laid before the Court. below, or that the Court below 
uiisapprehended an important part of the case, for 
instance where tke Trial Court ‘treats an application 
by the plaintiff.to examine himself on commission as 
af it were merely an application to examine witnesses 
on commission, the High Court will interfere in revi- 
sion with the -exercise of the discretion of the Trial 
‘Court. [p.-823, col.:2; p.824, col.-1.] 

Appeal against an order-of the .Subordi- 
nate Judge, i1Patna, dated the Ist Decem- 
iber 1923. 

‘Messrs. Sultan Ahmed,.Janak Kishor and 
Saiyid Ali Khan, for the Petitioner. 

Mr. Baikuntha Nath Mitter, for the Op- 
posite Party. 

JUDGMENT. 

Das, .J.—This application is directed 
against the order of.the learned Subordi- 
nate. Judge of Patna, dated the Ist of De- 
eember. 1923. An applieation was-:made 
before him for the examination of. eertain 
persous including the plaintiff'in London. 
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The learned’ Subordinate Judge has-acced- 
.ed to the application. ‘The suit in which 
the application was .made was instituted 
by one Herbert Francis, residing at No.21, 
Bedford Row, London, against Nawab Syed 
Muhammad Akbar Ali, residing in Patna, 
cand certain other-persons. ‘The:allegations 
‘on which the suit was brought -were'these: © 
That on the 15th dfSeptember 1919 Nawab 
Wasig Hussain ‘Mobarak Jung, the son of 
the first defendant.then residing:in ‘London, 
executed a ‘bond :in favour of the plaintiff 
by which he .agreed-to pay ‘to the plaintiff 
the sum.of £1,400 in five years and to 
pay interest at 15 per cent. per annum 
.annudlly. The -plaint goes on ‘to assert 
‘that the bond “ was intended to:constitute 
a mortgage and was sent to India .to ibe 
registered, where .it was lost, was never 
‘registered ” and the plaintiff says that he 
does not rely on the agreement between 
‘him :and:the deceased asa mortgage. The 
plaintiff then states that there are three in- 
stalments of interest due to him amounting 
to £630. It is- then asserted that-on‘tlie 2nd 
of ‘December 1919, the deceased executed a 
‘promissory note by which he agreed ‘to-pay 
to'the plaintiff the sum of £35 six months 
after that date. The suit was instituted 
to recover £35 and interest thereon £6-8-6, 
‘and'‘the sum of £630 dueas interest upon 
the bond which according to the plaintiff 
is ‘lost. ‘ 

Now this is the suit and the plaintiff 
applied before-the Subordinate Judge for 
an-order permitting him to examine on 
commission himself, his-two clerks, Doctor 
Abdul Mazid now in England, and the 
widow ofthe deceased Mrs, Jung. The 
learned Subordinate Judge thought that 
the application was a reasonable one and 
‘he saw no objection whatever in granting 
it. ‘Mr. Sultan Ahmed on behalf of the de- 
‘fendant ‘No. 1, the petitioner in this Court; 
objects to the order-passed by the ‘learned 
Subordinate Judge. 

A distinction .must,.in ‘my opinion, ‘be 
drawn between ‘the plaintiff himself and 
the witnesses whom he seeks to examine 
on his behalf. The provision of‘law under 
which the application was made is con- 
tained in O. XXVI, r. 5 of the C. P. C. 
which provides as ‘follows:—‘“Where any 
Court to which application is made for 
the issue of a commission for the examii- 
nation of .a person residing at .any place 
not within British ‘India is sdtisfied that 
the evidence of such person is. necessary; 
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the Court may issue such commission ora 
‘letter of request." There was undoubtedly 
:@ jurisdiction in the Court to allow the 
‘examination of the plaintiff on commission, 
ibut the question, in my opinion, is, whe- 
ther. the exercise of that jurisdiction in 
ithis case does not amount to a denial ‘of 
justice to the defendant..In my opinion, 
an order for the examination of the plaintiff 
on commission is a very strong order to 
pass in any case. The case of the defend- 
ant stads on an entirely different footing. 
As was pointed out in the case of Sarat 
Kumar Ray'v. Ram Chandra Chatterjee 
(1), “ Where an -application is made by a 
defendant...who lawfully resides out of the 
Jurisdiction of the Court, according to the 
-ordivary course. of-his life and business, 
the Court will:not regard the case with the 
same strictness as the case of the plaintiff 
who has institutéd.his suit ina forum of 
his choice though he resides beyond the 
‘jurisdiction of such-Court.” It is not difficult 
“to : understand the principle upon which 
the distinction’ is drawn between the case 
-of a plaintiff and the case of a defendant. 
‘The plaintiffis entitled to choose his own 
forum; and having chosen his forum he 
‘is not entitled to say, “I reside outside 
.the jurisdiction of the Court, therefore, I 
«ask to be allowed to examine myself on 
commission.” The obvious reply is, “Why 
did you choose that particnlar forum? It 
‘was open- to you to-bring the suit in the 
‘Court where you reside,” So far as the 
‘defendant is @hncerned, obviously the same 
argument does not apply in his case. In 
-the -case of Nadin v Basett (2) the plaint- 
:iff .residing in New Zealand brought an ac- 
‘tion in England for redemption, alleging 
‘himsélf to be ‘the heir-at-law of a person 
-who had died intestate entitled to a re- 
mainder ‘in ‘fee in the equity of redemption 
which had fallen ‘into possession since his 
death. As was pointed out by Kay, J., in 
the. Court of ‘first instance, and Cotton, 
‘L,.J., in the Court of Appeal, in order to 
. make out his personal identity it was neces- 
‘sary for him “to produce evidence showing 
shimself to be the person who landed in 
New Zealand ‘from such ship and in such? 
‘a year.” He applied for his own examina- 
“tion and the examination of certain number 
«f witnesses in New Zealand. Kay, J. 


> 


po 68-Ind. Cas. 9;.35 0. L. J. 78; (1922) A.I. R. (C.) 


(2) (188!) 25 Ch, P, 21;.58 L. J. Ob, 253; 49 L. T, 
Akpa W.R. 70.) Es : 
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thought that to compel him to come to 
England and to give evidence in his favour 
would be to deny him justice, for it was 


not possible for him to incur the expenses 
involved in a journey to England from 


“New Zealand ; and he allowed the ‘appli- 


cation. In appeal a different view was 
taken. The decision of Cotton, L. J., on 
this point is as follows: “ The great con- 
test, however, is as to the examination of 
the plaintiff. The examination before a 
special examiner may be ordered ‘if the 
Court considers it ‘necessary for the pur- 
poses of justice.’ No case is made that it is 
practically impossible for the plaintiff to at- 
tend at the trial, and what we have to con- 
sider is whether under the circumstances 
of the particular case justice requires that 
he should be examined in this way. It 
is not consistent 
with the due administration of justice to 
allow the plaintiff to give evidence.in his 
own behalf without attending to be orally 
cross-examined.” In the result the learned 
Judge qualified the order passed by the 
Court of first instance by inserting a pro- 
viso that the depositions ofthe plaintiff 
are not to be read if the defendant re- 
quires him to appear at the trial to be ex- 
amined and cross-examined. We offered 
to pass an order in these terms in this case, 
but Mr. B. N. Mitter on behalf of the plaint- 
iff opposite party says that an order in 
this form will be perfectly useless so far 
as he is concerned. That being so, the 
question is, whether we ought to maintain 
the order passed by the learned Judge in 
the Court below for the examination of 
the plaintiff on commission in England, 
It is contended before us by Mr, Mitter 
that the learned Subordinate Judge acted 
with jurisdiction ; and that we ought not 
to interfere in this case, since it is not 
shown that he had no jurisdiction to act 
in the way that he has done. This ques- 
tion was also investigated by Sir Asutosh 
Mookerjee in the case to which I have 


-already referred. The learned Judge cited 
‘the following passage of Lord Esher, M. 


R., in Emanuel v. Soltyko (3): “The 
Court had to exercise its discretion as to 


‘granting a commission, and this Court 


would be very unwilling to interfere with 
the exercise of that discretion by the Court 
below. ‘Each case must depend upon its 


“own circumstances and no rule as to the 


(3) (1892) 8 T. L. R. 331. É 
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-exercise of that discretion could be laid 
down. If this Court saw that thé discre- 
tion had been wrongly exercised, if it saw 
that the case inall its bearings was not 
laid before the Court below, if it saw that 
the Court below misapprehended an im- 
portant part of the case, this Court would 
interfere. The Court below seemed to have 
treated the matter as if it was merely a 
commission to examine witnesses,” This 
is exactly the point here. In my. opinion 
the learned Judge in the 
dealt with the application as if it was 
merely, an application for examination of 
witnesses on commission. He conceded, it 
is true, that ordinarily a party himself or 
his servants. should not be allowed to be 
examined on commission ; but he did not 
sufficiently -realise that even in the case 
of parties to the suit the case of a plaintiff 
stands entirely on a different footing and 
that itis an extraordinary thing to pass 
an order for the examination of a plaintiff 
on commission. That being so, I arrive at 
the conclusion that the learned Judge in 
the Court below exercised his jurisdiction 
with material irregularity and that this 
Court sitting in revision is entitled to in- 
terfere with that order in aid of justice. 
The order of the learned Subordinate Judge 
must accordingly be set aside so far as 
this point is concerned. 

The other .question is whether the rest 
of his order ought to stand. It is urged 
that two of the witnesses are the servants 
of the plaintiff, and that in any case there 
is no justification for the examination of 
all these witnesses in England especially 
asthe whole case will then have to be 
tried in India on dead evidence. That 
may be so; but we cannot at this stage 
say that the plaintiff is notentitled to have 
the evidence ofhis own witnesses. It is 
not shown that the plaintiff can procure 
their attendance in India. They may refuse 
to come to India ; and, to say at this stage, 
that the plaintiff is not entitled to have 
them examined on commission, is practi- 
cally to deprive the plaintiff of justice. I 
am not willing to take this risk in this 
case. It was suggested that their evidence 
is really irrelevant. That may be so, but 
Iam not prepared at this stage to say 
how their evidence will affect this case. 

The result is that the order of the 
learned Subordinate Judge in so far us he 


‘has directed the examination ofthe plaint- 


if on commission is set aside,. The rest 
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of the order will stand. The petitioner 
is entitled to the costs of this application. 
Hearing fee five good mohurs, 

Ross, J.—I agree. . 
l Order set aside. . 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION, 
No. 173 or 1924. 
July 27, 1925. l 
Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Mr. Justice Buckland.’ 
JAGAT CHANDRA BHATTACHARYYA 
AND OTHERS—APPELLANTS 
VETSUS 
GUNNY HAJEE AHMED— 
RESPONDENT. sata 
Civil Procedure Oode (Act V of 1908),.0. XXI, 
r. 50, O. XXX, r. 3—Contract Act (IX of 1872), 
ss. 254, 264—Partnership—Suit against jfirm—Hxecu- 
tion of decree—Leave to execute decree against partner 
—-Denial of liability—Procedure—Lunacy. of partner, 
whether dissolves partnership—Persons dealing with 
firm after dissolution—Notice of dissolution, absence 
of, effect of—Construction of Statute in previous judg- 
ment, whether precedent. : 
Where a decree has been obtained against a firm 
and the decree-holder desires to execute the decree 
against any person other than those mentioned in 
cls. (b) and (e) of sub-r. (1) of r. 50 of O. XXI of the 
O. P. C., alleging that the person against whom he 
desires to proceed is a partner in the firm, he must 
apply for leave to execute the decree against such 
person under sub-r. (2) of r.50 of the Order. The 
intention of the latter sub-rule is that when an appli- 
cation for leave is made it should be on notice to the 
. person who is alleged to be liable asa partner; he is 
to be served with a summons to answer the applica- 
tion. Then if the Court finds that the liability is not 
disputed, the Court may grant leave to execute the 
decree against the person who does not dispute the 
liability. If the liability is disputed, then an issue is 
to be tried in any manner in which any issue in a suit 
may be tried and determined. [p. 827, cols. 1&2] 
Olauses (b) and (e) of sub-r. (1) of r. 50 of O. XXI 
of the O. P. C. refer to persons who have appeared or 
who have been individually served as partners in the 
suit itself and have failed to appear. A person 
therefore, who has been served . with the writ of 
summons in the suit itself is not one of the persons 
contemplated by sub-r. (2) of r. 50. [p. 827, col. 2] > 
The effect of sub-rr. (2) arid (4) of r. 50 of O. XXI of 


e the C. P. O. is that.a decree obtained agairist a firm 


cannot be enforced, except as to partnership property, 
against a person alleged to bea partner, and against 
whom an application has been made under sub-r. (2), 
unless he has been served with a summons to appear 
and answer the application specified in sub-r. (2), and 
has had an opportunity of disputing his liability as a 
partner, if he desires to do so. [ibid.] f ` 
~ The lunacy of a partner does not of itself dissolve a 
partnership, but confirmed lunacy is a ground fox’ 
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“dissolution of the partnership ifthe other partners 
apply to the Court for a decree of dissolution on that 
‘ground. [p. 828, col. 2.] 

Section 264 of the Contract Act applies not only 
to persons who had dealt with a firm before its dis- 
‘solution but also to persons who deal with a firm 
after a dissolution or change of partners. [p. 829, col. 2.] 

Per Buckland, J.—Under’ O. XXI, r. 50 (2) of the 
O. P. ©. the question of liability should be tried and 
determined like an issue in a suit on the evidence, oral 


or documentary, .which may be produced by the ` 


‘parties. It is desirable that the issue to be tried 
should be framed and recorded and that any ad- 
missions made by the parties which may be held to 
render oral evidence unnecessary, either in whole or 
in part, should also be recorded. jp. 832, cols. 1 & 2; 
p. 833, col. 1.] aS 

An ‘interpretation: of a Statute directly necessitated 
in order to apply its provisions to the facts of a case 
cannot be described ‘as obiter dictum merely because 
it involves reference tq facts other than those before 
the Court. [p. 833, col. 1.] 

Appeal against a judgment of Mr. Justice 
C.C, Ghose, dated the 24th August 1924, 
passed in the exercise of Ordinary Original 
Oivil Jurisdiction. : 

_ Sir B. C. Mitter, Messrs. S. N. Banerjee 
and N, C. Chatterjee, for the Appellants. 

Messrs. B. K. Ghose and P. = Ghose, for 


une Respondent. 


JUDGMENT. 

_° Sanderson, C. J.—This is an appeal 

by Jagat Chandra Bhattacharyya, Jogesh 
Chandra Bhattacharyya and Jyotish Chan- 
dra Bhattacharyya, who were sued as re- 
presentatives of Kush Chandra Bhatta- 
charyya: and, the appeal is against an order 
of my learned brother Mr. Justice ©. C. 
Ghese, which was delivered on the 24th of 
August 1924. 

“The suit was “based on a hundi for 
Rs. 2,009 drawn by the firm of Kush Chan- 
dra Bhattacharyya, carrying on business in 
Caleutta, in favour of the plaintiff and 
dated tke 24th of F ebruary 1921. 


The facts which it is necessary for me to . 


state for the purpose of my judgment are as 
follows :— 

Kush Chandra Bhattacharyya started 
the firm of Kush Chandra Bhattacharyya 
& Co. in 1907—the other partners were 
Anukul, Chandra Bhattacharyya, Atul 
Krishna Bhattacharyya and one Raj Krish- 
na Sinha: and the firm carried on business, 
in Calcutta, 

In 1914, Kush Chandra Bhattacharyya 
became a lunatic, and the business, as far 
as I know, was managed by the other part- 
ners. 

It was alleged that the wife of. Kush 
Chandra sometime in March 1919 caused a 
-letter to be sent to the partners, referring 
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to the lunacy of her husband and claiming 
a dissolution. That letter, however, was 
not produced at the hearing of this case. 

The suit was brought on the 16th of July 
1921. Kush Chandra Bhattacharyya was 
not personally served, but the writ of 
summons was served upon the firm in the 
way provided by the C. P. C. 

The decree was made on the 8th of 


‘August 1921, for the amount of the hundi 


and interest, and was ex parte. After the 
decree was madeit was assigned to Hajee 
Gunny Ahmed, who was joined as a party 
to this appeal. 

In September 1921, the partners of the 
firm other than Kush Chandra Bhatta- 
charyya petitioned the Court and, on their 
petition the firm was adjudicated insolvent. 
Kush Chandra Bhattacharyya died on the 
27th of August 1920. 

On the 7th of April 1924, the plaintiff 
made an application ex parte to the learned 
Judge for an order that he should be at 
liberty to execute the decree against the 
three appellants describing them as the 
sons, heirs and legal representatives of 
Kush Chandra Bhattacharyya, deceased, 
who was a partner of the defendant firm, by 
attachment of the house and premises 
No. 90, Raja Nobo Krishna Street in Cal- 
cutta. Thishouse was not partnership pro- 
perty, but was the private property of Kush 
Chandra Bhattacharyya. 

The learned Judge upon this application 
made the order, as ‘prayed, ex parte, 

On the 8th of April 1924, the plaintiff 
caused a notice to be served upon the three 
appellants describing them as the sons, 
heirs and legal representatives of Kush 
Chandra Bhattacharyya, a partner of the 
defendant firm. This notice purported to 
be given. in the suit, Gunny Hajee Ahmed 
v. Messrs. Kush Chandra Bhaitachar; yya 
& Co., and to he an r. 22 (1) (a) (b) 
of O. KAI, of the C. P. C., and called upon 
them to appear on “the day mentioned, to 
show cause why the decree passed against 
them on the 8th of August 1921, in the 
said suit should not be executed against 
them: and, on the same day the plaintiff 
filed a tabular statement setting out the 
plaintifs claim against the defendant firm 
and praying that the decree might be 
realized by the attachment and sale of 
the premises in question, which belonged 
to Kush Chandra Bhattacharyya, a partner 
of the defendant firm, which, since his 
death, passed into the hands of his sons 
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anl legal representatives, the appellants. 
‘The tabular statement concluded as fol- 
lows: " Leave was granted on the 7th day 
of April 1924 to execute the decree against 
-the legal representatives of Kush Chandra 
Bhattacharyya; who was one of the partners 
of the defendant firm.” 

The matter came before the learned 
Judge on the 21st of May 1924, and on the 
29th of May 1924, when the issue between 
the parties was tried. I do not find that 
the issue was specifically stated, butl assume 
for the purpose of my judgment that 
-the issue raised was whether Kush Chandra 
Bhattacharyya was a partner in the firm 
at the time the hundi was executed by 
the firm, namely, the 24th of February 
1921. 

The learned Judge after hearing the 
parties made an order granting the plaintiff 
Jeave to execute the decree by attachment 
and sale of the house and premises No. 90, 
Raja Nobo Krishna Street. 

The matter was determined upon state- 
ments contained in the affidavits which 
were filed and upon certain admissions 
which were madeat the hearing on the 21st 
and on the 29th of May 1924. 


It appears that Mr. Bannerjee, who ap- 
peared for the appellants, examined a wit- 
ness on the2ist May and then Mr. Sircar, 
who appeared for the plaintiff, stated that 
it was not necessary to cross-examine the 
witness, as fọr the purposes of the case he 
was willing to proceed on the footing that 
‘Kush Chandra Bhattacharyya was a lunatic. 
Then Mr, Bannerjee, apparently, having 
regard to what Mr. Sircar said, withdrew 
the witness. 

On the 29th of May, there wasa further 
admission made, as appears from the 
minutes. Mr. Bannerjee, who appeared for 
the appellants, admitted that Mr. Sircar’s 
client ‘knew that Kush Chandra Bhatta- 
harya was a partner of the firm prior to 
the lunacy, and Mr. Sircar said that he was 
willing to proceed on the footing that 
Kush Chandra Bhattacharyya was a luna- 
tic from 1914 onwards and Mr. Bannerjee 
„said that he was willing to proceed on that 
footing. 


‘There is one other fact which I ought to 
. mention and that is that on the llth of July 
1921 the wife of Kush Chandra Bhatta- 
charyya instituted a suit on the Original 
Side of tlis Court for dissolution of the 
partnership, That was before Kush's 
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death, who, as I have said, died in August 
1923. | ' 
After Kush's death, the appellants were 


substituted as defendants in'the partner- 


ship suit: and, on the 19th June'1924,'a 
decree dissolving the partnership was made: 
and, .it was directed that'the: dissolution 
ahead take effect as from the 19th of'Mareh 
1919. 

The application upon which the learned 
Judge's decision was given was:alleged to 
have been made in pursuance of the provi- 
sions of O. XXI, r. 50 (2). It was based 
upon the fact that the plaintiff's decree 
was against the firm, and upon .the.allega- 
tion that the plaintiff was entitled to-exe- 
cute the decree against Kush ‘Chandra 
Bhattacharyya, as being a partner inthe 
firm, and inasmuch as Kush Chandra.Bhat- 
tacharyya was dead, against the appellants 
as his representatives, 

There is no doubt that the procedure 
adopted by the plaintiff was irregular. 

The application to execute the -dectee 
against the appellants should not have’ been 
made ea parte, and the order of the 7th of 
April giving the plaintiff leave to attach 
the premises should not have been mado 
ex parte, aS it was in this case. 

That order was made upon the assump- 
tion that Kush Chandra Bhattacharyya was 
a partner in the firm—but the question 
whether he was a partner had not been 
decided, either at the trial of the suit or. át 
any other time. 

It was admitted by the learned Advocate 
for the respondent that asummons should 
have been issued under the provisions .of 
O. XXI, r. 50 (4) reciting the decree against 
the firm, and calling upon the appellants 
to appear and answer the allegation. made 
by the plaintiff that Kush Chandra Bhatta- 
charyya was a partner in the firm.and to 
meet the claim that execution should issus 
against the appellants as Kush Chandra 
Bhattacharyya’s representatives. 

This irregularity, however, in my opinion, 
should not be allowed to vitiate the pro- 
ceedings, anditis not by itself sufficient 
to justify areversal of the learned Judge's 


e order because notice was subsequently 


given to the appellants. They appeared 
before the learned Judge and contested the 
question whether Kush Chandra Bhatta- 
charyya was a partner in the firm and whe- 
ther the plaintiff was entitled to execute 
the decree against the appellants and ‘the 
property in question, and ‘the irregularity, 
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in my .opinion, did not in any way affect the 
merits of the case. 

The first point raised by the learned 
Advocate for the appellants was that the 
. plaintiff was not entitled to execute the 
decree against Kush Chandra Bhatta- 
charyya or his representatives or their pri- 
vate property, because Kush Chandra Bhat- 
tacharyya had not been served with the 
writ of summons by which the suit was 
instituted. 

He based his argument on O. XXI, r. 50 
(4), which provides as follows: “Save as 
against any property of the partnership, a 
decree against a firm shall not release, 
render liable or otherwise affect any part- 
mer therein unless he has been served with 
a summons to appear and answer.” His 
argument was to the effect that unless a 
person who was a partner in a firm, against 
‘which a decree had been obtained, had 
been served with the writ of summons 
by which the suit was instituted, he or his 
private property could not be made liable 
under the decree, and the plaintiff's right 
to execute the decree was limited to pro- 
ceedings against the property of the part- 
nership. 

I am not able to accept that argument. 

If it were held that in no event could a 
decree, obtained against a firm, be execut- 
ed against a partner personally or his 
personal properly unless he had been serv- 
ed with the writ of summons in the suit, 
the object of O. XXI, r. 50 (2) would be 
rendered nugatory, 

The result would be that in any case 

_ when a -plaintiff sued a firm, he would have 
to determine at the outset and before he 
issued the writ of summons ‘who were the 
persons against whom he would execute 
the decree when it was obtained. 
: In many cases it might be difficult and 
in some cases impossible for a plaintiff, 
who had been dealing with a firm and 
who has been obliged to sue the firm, 
to ascertain before he brought his suit 
against the firm, who were the partners 
against whom he must eventually execute 
the decree. 

The Code enables the plaintiff to bring 
the suit against the firm, and if after the 
decree has been obtained against the firm 
the decree-holder claims to execute it 
againstany person other than those mention- 
ed in O. XXI, r 50, sub-r. (1), cls, (b) and 
(c) as being a partuer, be is enabled by sub- 
T. (2) to apply for leave; and that rule ‘pro- 
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vides what procedure is then to be adopted. 
In my judgment the intention of the 
rule is that when an application under the 
rule is made it should be on notice to the 
person, who is alleged to be liable as a 
partner; he is to be served with a summecns 
andcalled upon to answer the applicaticn. 
Then if. the Court finds that the liability is 


not disputed, the Court may grant leave to 


execute the decree against the person who 
does not dispute. the liability. 

If the person who is sought to be made 
liable as a partner having been served with 
the summons and having appeared to 
answer, disputes his liability, then the iesue 
is to be tried in any manner in which any 
issue in-asuit may be tried and determined. 

There is a further reason which militates 
against the argument of the learned Advo- 
cate for the appellants. Ifit were adopt- 
ed, it seems to me that it would render the 
provisions of sub r. (2) meaningless. 

Sub-r. (2) applies to the case of persons, 
against whom the decree-holder seeks to 
execute the decree, other than the perscns 
mentioned in sub-r. (1), els. (b) and (e). 

Clauses (b) and (c) refer to persons who 
have appeared or who have been individual- 
ly served.as partners and who have failed tu 


appear. 


A person, therefore, who has been served 
with the writ of summons is not one of those 
contemplated by sub-r. (2): and, if the learn- 
ed Advocate’s argument be accepted and 
the decree-holder's remedy under his dec- 
ree against a firm is limited to partnership 
property, unless the person sought to he 
made liable as a partner has been served 
with the writ of summons in the suit, sub- 
r. (2) would be unnecessary, for the decree 
against the firm can be executed against 
partnership property under the provisions 
of O. XXI, r. 5v, sub-r. 1 (a). 

In my judgment the meaning of O. XXI 
r. 50, sub-rr. (2) and (4), is that a deciee, 
obtained against the firm, cannot be en- 
forced, except as to partnership property, 
against a person alleged to be a partner, 
and against whom anapplication has heen 
made under sub-r. (2) unless he has been 


* served with a summons to appear and 


answer the application specified in sub-r. (2) 
and he has had an opportunity of disputing 
his liability as a partner, if he desires ‘so’ 
to do. 

It was argued by the learned Advocate 
fur the appellants that this could not be 
the meaning, for it might be that the per- 
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son sought to be made liable as a. partner 
might desire to contest the validity of the 
decree, and if he had not been served with 


the writ of summons he would not have had. 


any opportunity of so doing. 


‘In my opinion; there is no substance in 
that argument. Ifon the trial of the issue 
contemplated by O. XXI, r. 50 (2) it is decid- 
ed that the person, alleged by the decree- 
holder to be a partner, was a partner in 
the defendant firm, then it seemsto me he 
has no cause for complaint. . 

Order XXX, r. 3 provides for the service 
of the summons in a case where persons are 
sued as partners in the name of the firm: 
Assuming’ that the summons has been serv- 
ed inone of the ways specified in O. XXX, 
r. 3'and that the person, sought tobe made 
liable as a partner, was found in fact to be 
a partner, he would have had an opportun- 
ity to defend the suit either by himself or 
through his ‘other partners who were his 
agents. ` 

In my judgment, therefore, the first point; 
‘on which the learned Advocate for the ~ ap- 
pellants relied, must fail. 

‘The second point upon which the learn- 
ed Advocate for the appellants relied was, 
that the lunacy of Kush Chandra Bhatta- 
charyya, which occurred in -1914, dissolved 
the partnership between him and the other 
members of the firm as from that time. 
based his argument on the allegation that 
in India a lunatic cannot have a contractual 
relationship with any one. There is, how- 
ever, no doubt that Kush Chandra Bhatta- 
charyya was of sound mind when he enter- 
ed into the partnership in 1907; and it re- 
mains to be considered whether ‘the part- 
nership came toanend as far as he was 
concerned by reason of his’ becoming a 
lunatic. ; 


The learned Counsel argued that it was 
a partnership at will, and that as svon as 
Kush Chandra . Bhattacharyya became 
lunatic, he became incapable of exercising 
his will.and making a contract and conse- 
quently the contract of partnership came 
toanend. - 

Ifind some difficulty in following this 
‘argument. 

Kush Chandra Bhattacharyya was a part- 
mer from 1907; if.he became incapable of 
exercising his will-power when he became 
a lunatic in 1914, as allegéd, it seems to me 
that it would follow that he was incapable 
of-expressing his will and determination to 
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put an end to the contract of partnership 
and that in the absence ofan order of the 
Court. dissolving the partnershipor any ac- 
tion by a person duly appointed to repre- 
sent the interests of the lunatic, the part-. 
nership would continue. A man, who has 
been of sound mind,and who becomes of 
unsound mind, may recover his sanity: and, 
in my judgment the, lunacy of a partner 
does not of itself dissolve a partnership, but 
confirmed lunacy isa ground ‘for dissolu- 
tion if the other partners apply to the Court 
for a decree of dissolution on that ground. 

Section 254 of the’Contract Act provides 
that “at the suit of a partner the Court may 
dissolve the partnership in the following 
cases :— 

“(1) when a partner becomes of unsound 
mind.:. .. .” 

This contemplates that an order of the 
Court is necessary to dissolve a partnership 
on the ground ofthe unsoundness of mind 
of one of the partners—such an order would 
not be necessary if the unsoundness of 
mind by itself dissolved the partnership. 


It was then argued that by the decree of 
the Court, dated the 19th of June 1924, the 


‘ partnership was in fact dissolved as from 


the 19th of March 1919. 

It was alleged on behalf of the: respon- 
dent thatthe suit, in which this decree was 
made, was a collusive suit: having regard 
to the parties to it and the date when the 
suit was instituted, viz„ the llth of July 
1921, and the date of the decree, viz., the 
19th of June 1924 and the date when the 
suit on the hundi against the firm was in- 
stituted, viz., the 16th of July 1921, there 
seems some ground Tor that allegation. 


The decree of the Court for dissolution) 
however, was made and still remains, and 
I assume, therefore, for the purpose of my 
judgment, that the partnership as between 
Kush Chandra Bhattacharyya and the other 
partners was dissolved as from 19th ‘March 
1919. . 

The question still remains whether that 
factis sufficient to relieve Kush Chandra 
Bhattacharyya and his estate from liability 
to the plaintiff in this suit. 

“ Section 264 of the Contract Act provides 
as follows :— 

“Persons dealing witha firm will not be 
affected by a dissolution of which no public 
notice has been given, unless they them- 
selves had notice of such dissolution,” 

The learned Advocate for the appellants 
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argued that this section applies only to per- 
sons who dealt with the firm before the dis- 
solution and, therefore, the plaintiff, who, he 
alleged, had not dealt with the firm before 
the dissolution, was not entitled to notice, 
and he could only make liable those who 
were in fact partners, at the time the 
hundis were executed. 


There is no express decision by tbe learn- 
ed Judge on the question whether the 
plaintiff had dealings with the firm before 
the dissolution, although the learned Judge 
held that the plaintiff had many dealings 
with the defendant firm before the execu- 
tion of the hundis. If the appellants’ 
contention on the above-mentioned point 
were correct, I should be of opinion that it 
would be necessary to remand the case for 
a further hearing in order to have a deci- 
sion on the question whether the plaintiff 
had dealings with thefirm before the dis- 
solution in March 1919. - 


I am of opinion, however, that no remand 
is necessary for I do not think the appellants’ 
contention in this respect is correct, 

In the first place the section: says:. “per- 
sons dealing with a firm.” It does not say 
“persons dealing with a firm before-its dis- 
solution;” and I see no reason why the 
words “ before its dissolution” should be 
interpolated in the section. . 


In the second place the appellants’ con- 
tention is, in my opinion, contrary to the 
decision in Chundee Churn Dutt v: Eduljee 
Cowasjee Bijnee (1) which is a decision of 
a Bench of this Court, consisting of Garth, 
C. J., and White; J. 

In that ċase the learned Chief Justice said 
that he felt a difficulty as to the meaning of 
s. 264 of the Contract Act especially as re- 
gards old customers who like the plaintiff 
in that case had dealt with the firm before 
its change or dissolution. i 


He proceeded as follows (page 683*):—“I 
suppose the section. means that all persons 
dealing with a firm, whether old customers 
ör new, will be affected by any dissolution 
of the firm or any change of its members if 
they have actual notice of the fact. This 
would be quite in conformity with the Law 
of England. But supposing they have no 
actual knowledge of the fact, is it intended 
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that all persons dealing with the firm, whe- 
ther old or new customers, are to be bound 
by public notice of such dissolution or 
change, whatever the words ‘public notice’ 
may mean?” Again at page 684* the learned 
Chief Justice is reported to have said: “The 
law which regulates the liability of part- 
ners for theacts of their co-partners is a 
branch of the law of agency; and in the 
absence of any specific rule upon the sub- 
ject under the head of partnership, we must 
look to the law of agency for the solution of 
our present question. Each partner is the 
agent of his co-partners for the purpose of 
conducting debts and obligations in the 
usual course of partnership (see ss. 249 and 
251 of the Contract Act, Lindley on Partner- 
ship, 3rd Edition, p. 248). And when this 
agency has once been established, it does 

_not cease as regards third persons, until 
its termination has become known to them 
(see s. 208 of the Contract Act)” f 

“In the case, therefore, of a dissolution of 
the partnership or of the retirement of one 
ofits members, the agency as between the 
partners themselves would cease from the 
time of such dissolution or retirement; 
but as regards third persons the agency 
would continue until it had been duly 
notified. And the mode of notification 
which ‘the law requires is different in the 
case of old and new customers of the firm 
from what itis in the case of other persons.” 


In my judgment it is clear that the 
above-mentioned case isan authority for 
the proposition that the section applies 
not only to persons who dealt with the 
firm before the dissolution but also to 
persons dealing with the firm after the 
dissolution or change of partners. 


This, as already stated, is the natural 
construction of the section giving the 
_ordinary meaning to the words used- in 
section. ; 

In this case it was admitted that the 
plaintiff knew that Kush Chandra Bhattu- 
charyya was a partner of the firm prior 
to the lunacy: and it has not been suggest- 
ed that any public notice of the dissolution 
or change of partners was given, or that 


ethe plaintiff himself had notice of the 


dissolution. ; 

In my judgment, therefore, the plaint- 
if dealing with the defendant firm, of 
which he knew Kush Chandra Bhatta- 
charyya wasa partner, and having had no 
notice of the alleged dissolution was not 
E ee oe A, 
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affected by the dissolution. 

"Tor these reasons, I am of opinion that 
the appeal-should be dismissed with costs, 

Buckland; J.—On the sth of August 
1921 Gunny Hajee Ahmed obtained a de- 
oree against the firm of Kush Chandra 
Bhattacharyya and Co., for Rs. 2,009 and 
costs upon a kundi dated the 24th Febru- 
ary.1921, and executed on behalf of the de- 
fendant firm. Subsequently an application 
was made under O. XXI, r. 50 (2) for an. 
order for leave to execute the decree 
against the-present appellants.as the sons 
and legal representatives of their deceased 
father Kush Chandra Bhattacharyya by 
attachment of the house and premises. 
No. 90, Raja Nobo Krishna Street which 
is a part of the personal estate of their de- 
ceased father. 

The applicant has since assigned his 
decree, hut that does not affect the points 
which now arise for decision. 

‘ On-the 8th of April notice was-issued to 
the appellants under r. 22 (1) (a) (b) of 
©. XXI of the O. P. C. to show cause why 
the-decree in question should not be exe- 
cuted against. them. To that notice I 
shall have to refer later in more detail. 

- The appellants, as observed, are the sons- 
of. Kush Chandra. Bhattacharyya who is. 
acdimitted to have been a member of the 
firm, of Kush. Chandra Bhattacharyya and. 
Go.,. from. the year 1907 onwards. It is 
_ also admitted that in the year 1914 he hbe- 

came of unsound.mind. 

To the year.1923 he died. Ttis also alleg- 
ed: and not denied that in March 1919 
the wife of the deceased wrote through her 
Solicitors on behalf of.her husband to his 
partners giving. notice of dissolution af the 
firm carried on under the name of: Kush 
Ghandra Bhattacharyya.and Co. 


The.appHeant Gunny. Hajee Ahmed al-- 


laged that: he dealt with the: firm know- 
ing Kush Chandra Bhattacharyya was part- 
ner. and.thati:no notice of. dissolution was 
given to him or by publie advertisement. 
The learned. Judge made an order grant- 
ing-leave to the plaintiff to execute the de- 
cree in the:manner. desired.. There is no 


finding.as to dissolution; though the learned. 
Judge appears to.have dealt with the matter: 


upon the basis of a dissolution. in March 
1919. 

“The first. point. argned is that under: 
O.. XXI, n. 50: of the O. P..C! no execu- 
tion can issue against. property other: 
than the partnership property unless- the 


b* a 


JAGAT: ONANDRA BHATTACHARYYA V. GUNNY HAJEE ARMAD. . 


911. ©. 1925) 


alleged partner has been seryed with the» 
writ of summons in the suit. This is 
based on O. XXI, r. 50 (4) which is said to 
extend to the whole rule. i 

Under O. XXX, r. 3 the summons in a 
suit against partners in the name of their 
firm may be served either upon any one 
or more of the partners, or at the principal 
place at which the business is carried on 
upon any person having, at the time of 
service, the controlor management of the 
partnership business there, as the Court 
may direct. Order XXX, r. 6 provides: 
“Where persons are sued as partners in the 
name of their firm, they shall appear indi- 
vidually in their own names, but all sub- 
sequent proceedings shall, nevertheless, 
continue in the name of the firm;” and’ 
r.7 provides: “Wherea summons is served 
in the manner provided by r. 3 upon a 
person having the control or management 
of- the partnership business, no appearance 
by him shall be necessary unless he isa 
partner of the firm sued.” 

Execution in a suit decreed against a’ 
frm is provided for by O. XXI, r.50. As 
regards-the partnership property no difi- 
culty arises. Execution may issue in 
every case. As regards private property 
of individual partners rr. 50 (1) (b) (c) 
limitit to cases of persons who have ap- 
peared under O. XXX, rr.6 or 7 or who 
have admitted that they are or have been 
adjudged to be partners or who have been 
individually served as partnersand failed 
to appear. The persons so classified com- 
prise all who prior to execution against 
their private estate for one reason or an- 
other may be held to be aware of their 
personal liability to satisfy the decree 
against the firm. 

Sub-r. (2) deals with cases of persons 
said to be partners who are not within the 
foregoing categories and who, therefore, may 
be held not to be aware of their personal 
liability. Hence the need for sub-r. (4). 

The principle underlying this rule is 
that as regards the firm and the partner- 
ship. property there has been a complete 
adjudication prior to decree. Service in 
the manner prescribed by O. XXX ensures 

e that.due notice shall be given to the firm 
as.such. Then, as regards the liability of 
individual partners, the object of the rule 
is to ensure that no partner shall be held 
perzonally liable unless he shall‘have had 
individual notice or may be held to be: 
aware of his liability, 
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lt has been argued that sub-r. (4) is 
generally applicable and thatits effect is 
to limit execution against individual part- 
ners to exedution against those who have 
béen served with a writ of summons under 
O: XXX. Such a construction cannot be 
réconciléd with sub-r. (1). It would in- 
volve both repetition and: inconsistency 
ahd-be-so meaningless as to be inconceiv- 
able. If“summons to appear and answer” 
means- the: writ of summons, as argued, 
this- leads: to the anomalous conclusion, 
that service on partners is twice ensured, 
by. sub-r:' (1) (c) and by sub-r. (4) while 
sub-r: (2) is ineffective and cannot be 
utilised.’ |” 

The only sensible interpretation is that 
sub-r: (4) is intended to apply to persons 
against whose property execution is sought 
under sub-r. (2). 

This rule is adapted from the English 
O. XLVIIIA, r. 8, reference to which makes 
it clear thatthe provision as regards ser- 
vice in-sub-r. (4) was intendéd to be appli- 
cable-to persons against whom execution 
was asked for other than those against 
whom: the decree-holder was entitled to 
execution by reason of sub-r. (1). The 
sub-divisioih of the English rulé into 
O.: XXI, rr: 50 (2) and (4) has led to the 
elaborate argument which we have heard, 
The'two would more appropriately have 
been combined in one sub-rule which 
would have made the intention clear, 

The English rulé of course is inno way 
binding-as an authoritative guide to inter- 
pretation, butIam fully satisfied both as 
to the genesis and the meaning of the rule 
which we have to construe. 


- The form of summons is challenged and 


it is argued’ that by season of the form 
there‘has‘been no proper service. Refer- 
ence hasbeen madé to the words in sub- 
r: (4) “summons to appear and answer” 
and it-is rightly contended that in relation 
to sub-r.(2)'they mean that proper notice 
of’what is intended shall be given. The 
summons should recite the decree, thatit 
ig against the firm, and that the decree- 
Holder claims to be entitled to execute 
it against the individual to be charged on 
the ground of his liability as a partner in 
such.firm. 

.. Io this particular case the summons 
Was-issued by the master under O. XXI, 
r: 22" (1) of which sub-rr. (a) and (b) are 


Wath -applieable, -Where necessary the. 
summons should“issue under both rules of” 
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O. XXL and the requirements of each 
should be complied with. 

Applications for execution are ordinarily 
made ex parie on a tabular statement. 
In cases to which O. XXI, r. 22 applies it 
appears to be the practice, to file the 
tabular statement and at the same time to 
take out of summons under that rule. 
This practice appears to be convenient, 
and it might well,be followed where O. XXI, 
r. 50 (2) applies, whether in conjunction 
with Ò. XXI, r. 22 or not, but the summons 
should beserved before any order is made 
against the persons to be held liable. 

To conclude these observations on the 
practice under O. XXI, r. 50 (2) which does 
not seem to be well-settled it also appears 
to me that the effect of the language of 
the sub-rule as to granting leave or trying 
the liability of the person to be charged, 
where disputed, is that upon the parties 
being before the Court or properly served, 
as the case may be, if liability is not dis- 
puted, the Court may grant leave forth- 
with, but if liability is disputed, leave may 
only be given after such liability has been 
tried and determined in favour of the 
decree-holder, 

In this particular case, the summons 
does not conform strictly to what, in my 
opinion, is required by the Code. But I 
am not prepared to say that on that ground 
the appeal must succeed. 

Though no reference is made in the 
summons to O. XXI, r. 50'(2) nevertheless 
it contains the title to the suit indicating 
that the firm was the defendant against 
whom the decree referred to later was 
made. It is addressed to the appellants 
as legal representatives of Kush Chandra 
Bhattacharyya, “a partner of the defend- 
ant firm above-named,” and calls upon 
them to show cause why the decree should 
not be executed against them, which must 
mean in the capacity in which they are 
summoned. They appeared: and they took 
no objection. They met the case made 
against them on its merits, though it was 
not open to them at that stage to chal. 
lenge the decree, for the liability of the 
firm and of its partners, whoever the 
emight be, had been thereby established, 
How.can they now complain? In my opin- 
ion, there isno substance in this objec- 
tion. Section 99 of the O. P. C. has been 
referred to and it provides: “No decree 
shall be reversed or substantially varied 
'; on account of any . , 
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error, deféct--or- irregularity in any pro- 
ceedings in the suit, not affecting the 
merits of the case or the jurisdiction of the 
Court.” If necessary I e be prepared 

av that this section applied. . 
to Tho next point argued is that Kush 
Chandra Bhattacharyya’s lunacy in 19l4ipso 
facto dissolved. the partnership. This argu- 
ment is based upon an alleged analogy to 
infancy which, however, in my opinion, 
does not exist. - An infant is under a 
continuing contractual disability which is 
finally removed when he attains majority. 
The disability of a person of unsound mind 
may begin and end at any time; 1b may be 
continuous or it may be intermittent. Sec. 
tion 12 of the Indian Contract Act is con- 
sistent with this for the second paragraph 
provides-that, “a person who is usually of 
unsound mind, but occasionally of sound 
mind, may make a contract when he is of 
sound mind” and. the third paragraph of 
the section provides for the converse case. 
Section 254 provides that “at the suit of a 
partner the Court may dissolve the partner- 
ship when a partner becomes of unsound 
mind.” The provision of the law is wholly 
inconsistent with the proposition that the 
lunacy of a partner 7pso facto dissolves the 
partnership. It shows that lunacy provides 
a ground for dissolution and whether or 
notit affords a ground for dissolution and 
whether or notit is open to another partner 
to.. dissolve a partnership without an order 
of the Court, in the circumstances it is not 
necessary to consider. It may be neces- 
sary, therefore, 1n cases where a partner 
has become of unsound mind, to consider 
whether there has been a dissolution in 
fact, otherwise the partnership must be 
deemed as continuing. In these circum- 
stances, . I io tet the partnership con- 
inued after 1914. 
ee case no dissolution in 1919 as is 
alleged to have taken place -was actually 
proved. before the learned Judge, nor is 
there, any finding by him to that effect, for 
the judgment of the Court declaring the 
partnership to have been dissolved at that 


date was delivered between the time when 


e d Judge heard the application 
a ag ig he made the order which 
has been appealed against. He assumed, 
however, that there had been a dissolution 
in 1919 and ores bes have dealt with this 

on that basis. . 
fT ay een at this point to draw atten- 
tion to the fact.that under O. XXI, r, 50 (2) 
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the question of liability should be tried 
and determined like an issue in a suit., 
That means on évidence which may be oral, 
or documentary. This ordinarily should 
be the course pursued. A form of issue, 
which would probably be appropriate to. 
most cases was considered and approved in; 
Davis v. Hyman & Co. (2). . . mo 

In this particular instance the admission. 
by learned Counsel. on the one hand of the, 
lunacy in 1914 of Kush Chandra, Bhatta-. 
charyya, of partnership and of the plaintiff's: 
knowledge of the partnership. before..that; 
date on the other,. made. this unnecessary. 
Assuming, theretore,.that there (was mo; 
dissolution in 1919, the appellants. are- 
clearly liable. , ee E E 

The only remaining question is whether, 
upon the materials before the learned Judge 
he was able to decide the case, -having 
regard to the state of the law,. séeing that 
the transaction upon which. the decree was 
founded did not occur till 1921. ~ 

Itis not alleged thatany notice of dissolu- 
tion was given to Gunny Hajee Ahmed or 
that the alleged dissolution was publicly 
advertised. lt may, therefore, reasonably 
be assumed that neither of these things 
was done., | ; 

It is put on issue upon the affidavits whe- 
ther Gunny Hajee Ahmed ever dealt with 
Kush Chandra Bhattacharyya & Co., prior 
to 1921 when the hundi on which the 
decree was made was executed. I will, 
therefore, assume that Gunny Hajee Ahmed 
was a new customer of the firm in the sense 
that he had not dealt with the firm ‘before 
1921. : 

The position, therefore, may be sttiimaris- 
ed as follows :—That prior and up to 1914 
Kush Chandra Bhattacharyya was a mem- 
ber of Kush Chandra Chattacharyya &. Co., 
that he then became a lunatic, that his 
widow on his behalf gave notice of dissolu- 
tion to his co-partnersin March 1919, that 
no further notice of dissolution was given 
nor notice to Gunny Hajee Ahmed, that 
Gunny Hajee Ahmed knew prior to 1914 of 
the constitution of the firm and was a new 
customer in August 1921. On these facts 
is the estate of Kush Chandra Bhattacharyya 


liable to satisfy the decree against, the 
> Á 


firm? 7 

The matter appears to be. governed. in 
part by s. 264 of the Contract Act, Gunny 
Hajee Ahmed was a person dedling with a 


(2) (1903) 1 K. B. 854; 72 L, J. KiB. 426; .51 W.R 
508; 88 L. T, 284; 19 T. D R. 348, O 0 
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firm. Prima facie, he was not affected by 
the alleged dissolution. 

it has been argued thatas anew customer 
he is not within that section. The law of 
partnership depends on the law of agency. 
Section 201 of the Contract Act provides 
that an agency is terminated by the princi- 
pal becoming of unsound mind, but s. 208 
provides that the “termination of the 
authority of an agent does not...take effect 
. . . . sofar as regards third persons, 
before it becomes known to them.” Apart 
from authority ss. 201, 208 and 264 appear 
to conclude the matter. But we have the 
authority ofthis Courtin Chundee Churn 
Dutt v. Eduljee Cowasjee Bijnee (1) in 
which theeffect of s. 264 was fully consider- 
ed by Garth, C. J., who was clearly of the 
opinion that as regards persons who had 
not dealt with thefirm the implied agency 
of partners would continue until its ter- 
mination had been publicly notified. 

It: has been submitted that inasmuch 
as the question in that case was one of 
liability to an old customer the learned 
Chief Justice's observations were but obiter. 
With this I cannot agree. It does not seem 
to me that an interpretation ofa Statute 
directly necessitated in order to apply its 
provisions to the facts of a case should be 
described as obiter dictum because it 
involves reference to facts other than those 
. before the Court. 

I had some doubt at one time whether it 
would not be necessary to remand the case 
for trial upon the points last discussed, but 
in view of the admissions and the law as I 
conceive it to be, that course now seems to 
me to be unnecessary. é 

The directions contained in O. XXI, r. 50 
(2) astothe trial of an issue should, however, 
not be overlooked, and it is very desirable 
that the issue to be tried should be framed 
and recorded. The same applies to: any 
admissions which maybe held to render 
oral evidence unnecessary either in whole 
or in part. 

I have no doubt that the learned Judge 
who tried this case was fully cognizant of 
the position, but the absence of any full 
and accurate record of what occurred before 
him, resulting in the prescribed proceduré 
not being strictly followed has added con- 
siderably to the difficulties in dealing with 
this niatter on appeal. ; 

I agree that this appeal should be dis- 
missed with costs, 
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Limitation Act (IX of 1908), ss. 14, 19 Right 
litigated in prior suit --Extension of limitation- sde- 
knowledgmeni, what amounts to -Statement by judg- 
ment-debtor that decree had been passed against him, 
whether acknowledgment of subsisting liability. 

To constitute an acknowledgment within the mean- 
ing of s. 19 of the Limitation Act, it is not necessury 
that the legal consequences that may flow from the 
obligation acknowledged should be specified, but the 


-acknowledgment must itself import that the person 


making the acknowledgment is then under an existing 
liability. Such liability cannot be read into the 
statement which is relied upon as an acknowledgment 
by proof aliunde. [p. 837, cols. 1 &2 | 

A mere statement cf fact by a judgment-debtor 
that a decree had been passed against him on a certain 
date fora certain amount, does not amount to an 
acknowledgment that the decree still subsists and is 
capable of execution, so as to extend the period of 
limitation for the execution of the decree under s. 19 
of the Limitation Act. [p. 837, col. 1.] 

Tn order to determine whether a plaintiff is entitled 
to claim the benefit of s. 14 of the Limitation Act, 
the question to be considered is whether the right 
which is sought to be enforced in the subsequent suit 
is the same as that which was litigated in the prior 
suit. [p. 839, col. 2] 

Appeal against a decree of the Dis- 
trict Court, Narth Malabar, in A. S. No. 
24 of 1923, dated the 18th August 1923, pre- 
sented against an order of the Court of 
the District Munsif, Cannanore, in R. M, 
P. No. 1760 of 1922, in O.S. No. 733 of 
1915 (A. S. No. 273 of 1918). 

Mr. T. S. Viswanatha Iyer, for the Appel- 
lant. 

Mr. C. V. Ananthakrishna Iyer, for the 
Respondents. 

JUDGMENT.—This civil miscellane- 
ous second appeal arises in connection 
with the execution of the appellants’ decree 
in A. S.No. 273 of 1918, filed against the 
decision in O. S. No. 733 of 1915, on the file 
of the District Munsifs Court at Canna- 
nore. The legal representative ofthe Ist 


. plaintiff, petitioner, is the appellant. 


The point for decision is a pure question 
of law, viz., whether the petitioner’s appli- 
cation for execution is not barred by limita- 
tion. The application for execution was 
filed on the 26th of September 1922, The 
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date ofthe appellate decree, is the 27th of 
February 1919. The application is, there- 
fore, clearly barred by limitation. But 
the petitioner states that his application is 


saved from the bar of limitation, either . 


under s.19o0r under gs. 14 of the Limita- 
tion Act,as the 2nd defendant, in O. S. 
. No. 733 of 1915, has made an acknow- 
ledgment of liability by referring to the 
existence of this decree in his plaint, 
in O. S. No. 348 of 1921 and also 
that he is entitled to deduct the time 
taken by him, in defending the said suit 
(O. S. No. 348 of 1921). If he suc 
ceeds in either of these contentions, the 
lower Court’s order will have to be set 
aside. The plaint in O. S.. No. 348 of 
1921 was filed on the llth of July 1921, 
and the suit was finally withdrawn on the 
28th of July, 1922. 

To appreciate the questions raised in 
this case, it is necessary to give a some- 
what detailed statement of the facts, re- 
garding O. 8. No. 733 of 1915 (A. S. No. 273 
of 1918) and O. S. No. 348 of 1921. The lst 
plaintiff, namely, the petitioner inthe exe- 
cution application, along with others, in- 
stituted O. 8. No. 733 of 1915, for remov- 
ing the Ist defendant in that suit, their 
karnavan, from his karnavan-ship and 
also for recovery, with future mesne profits, 
of, possession of certain items of property, 
‘which he had given on a kanom of Rs. 500, 
in favour of the 2nd defendant, after de- 
claring that the kanom was not valid and 
binding on their trawad. The properties 
though given to the 2nd defendant on 
kanom were in the possession of the kar- 
navan, ashe had taken them, on a lease 
from the 2nd defendant, agreeing to pay 
an annual rent. It was decreed that on 
plaintiffs paying Rs. 148-14-1 to the 2nd 
defendant, the lst plaintiff, as the next 
karnaven of the tarwad, be put in posses- 
sion of the properties, mentioned in the 
plaint. Inthe appeal against this decree, 
filed by the 2nd defendant and decided 
on the 27th of February 1919, the amount 
payable to him was enhanced from 
Rs. 148-14-1 to Rs. 266-14-1, the decree of 
the lower Court being confirmed in other 
respects. On the llthof July, 1921, the 
2nd defendant, in O. S. No. 733 of 1915, 
filed O. S. No. 348 of 1921 in the District 
Munsif’s Court of Tellichery to recover from 
the lst defendant and the Ist plaintiff in O. 
S. No, 733 of 1915, this sum of Rs, 266-14-1, 
as well as the rent due under the lease, It 
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will be noticed, that, instead of claiming the 
sum of Rs. 500 for his kanom, he claimed 
only Rs. 266-14-1, the amount actually al- 
lowed to him, as per theappellate decree, 
which is now sought to be executed. This 
suit, as I have already said, was eventually 
withdrawn by him. As mentioned above,. 
the statements made by him in the plaint. 
in this suit are now relied upon by the 
petitioner in the execution application, to 
save his petition from the bar of limitation, 
under s.19 of the Limitation Act and he 
also claims that heis entitled to exclude: 
in computing the period of limitation, the 
time spent by him in defending the suit, 
O. S. No. 348 of 192], from the date of 
institution, namely, the llth of July 1921 
to the 28th of July 1922, when it was ulti- 
mately withdrawn. 

I shall first deal with the plea regard- 
ing s.19 of the Limitation Act. The peti- 
tioner refers to paras. 6, 7 and 8 of the 
plaint, in O. S. No. 348 of 1921, to show 
that an acknowledgment of liability under 
the decree in O. S. No. 733 of 1915, within 
the meaning of s. 19 of the Limitation “Act 
was made by the 2nd defendant in that 
suit, The material portions of the para- 
graphsrelied upon by the appellant’slearned 
Vakil run as follows: . 


Paragraph 6:7- aecssrerrrrenne In 
O. S. No. 733 of 1915, presented in the 
same Court.......... KAN ah ENE > 


‘has been declared, that out of the kanom 


of Rs. 500, Rs. 266-14-1 only is binding . 


on the properties in the schedule and on 
the defendant's tarwad. But the marupet 
executed by the Ist defendant to the plaint- 
iff, in respect of the scheduled properties, 
has not become cancelled by the decree in 
O. S. No. 733 of 1915. The plaintiff is, 
therefore, entitled to get the whole paru- 
pad due under the marupet and he 
should get it by sale of the properties im 
the schedule.” 

Paragraph 7:—‘As the period required 
for conducting O. ©. No. 733 of 1915, 


Appeal No. 273 of 1918, preferred there- . 


from Ii. P. No. 952 of 1919, presented by 
him (plaintiff) against the defendants and 
the appeal against it is to be excluded from 
the period of limitation, the claim made 
for any amountin this suitis not barred 
by limitarion.” 

Paragraph §:—The plaintiff now claims 
only Rs. 266-14-1 charged on the properties 
in the schedule under the decrea, in O. 
BS. No. 733 of 1915, out of the kanom amount 


ange 


gra 
en 
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of Rs. 500 andthe balance parupad due 
under the marupat.” 

The question that I have to consider is 
this, namely, do these statements in thé 
plaint, in O. 8. No. 348 of 1921, referring 
to the decrees, in O. S. No. 733 of 1915 
and A.S. No. 273 of 1918, amount to an 
acknowledgment, by the 2nd defendant, of 
his lability in respect of the petitioner's 
right, to execute the decree, in A. S. No. 
273 of 1918, within the meaning ofs. 19 of 
the Limitation Act? In my view, the cor- 
rectness of the answer to this question would 
depend upon a proper appreciation of the 
circumstances, under which reference to 
the two decrees was made by the 2nd de- 
fendant in his plaint in O. S. No. 348 of 1921 
(Ex. A). For what purpose were they re- 
ferred to, in the plaint? It will be observed 
that the plaintiff, that is the 2nd defendant, 
in O. S. No. 733 of 1915 claimed in O. S. No. 
348 of 1921 Rs, 266-14-1, out of the kanom 
of Rs. 500, together with the balance. of 
parupad. Ordinarily the plaintiff would be 
entitled to claim Rs. 500 under the kanom 
but his claim in the suit as regards the 

` kanom amount was confined to Rs. 266-14-1. 
Apart from the circumstances, relating to 
the explanation of the balance of parupad, 

‘which he is entitled to get and which for 
the present may be omitted from our con- 
sideration, as immaterial for the present 
enquiry, it seems to me that the whole of 
the plaint is devoted to a narration of the 
circumstances, to show why it was that he 
claimed only Rs. 266-14-1, instead of Rs.500 
and the fact that the decreesin question 
were passed, is mentioned by him, only 
for the purpose of explaining tkis differ- 
ence. Very briefly stated, the Ist five 
paragraphs deal essentially with the kanom 
of the tarwad properties, taken by him for 
Rs, 500 and the marupet, under which the 
karnavan took the properties back on lease, 
and the other details relate to these trans- 
actions, In para. 6, and this is the im- 
portant paragraph, he says practically that 
he is not entitled to get Rs. 500 because 
in O. S.No. 733 of 1915, it was declared 
. that only Rs. 266-14-1 was binding on 

“the properties and the marupet had not be- 
come cancelled, by O. S. No. 733 of 1915. It 
is clear that the first reference to the dec- 
ree, in 0.8. No. 733 of 1915 is to ex- 
plain the particular circumstance, namely, 
the reduction of the kanom amount, and 
the second reference simply states that the 

‘decree, in O, S, No. 733 of 1915, has not can- 
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celled the marupet. It seems to me that the 
statements, regarding the decree in O. S. 
No.733 of 1915, do not show that the plaintiff 
in that suit (the 2nd defendant in O. S. No. 
733) thought, at that time anything about 
any subsisting liability, under that decree, 
or of the petitioner’s right, in respect to 
that decree. It is clear that without re- 
ferring to them, he could not have stated 
the fact, that he was only entitled to claim 
Rs, 266-14-1, under a kanom of Rs. 500. 
I donot think that from such incidental, 
though necessary, references, it can be 
said that, thereby the 2nd defendant intend- 
ed to make an acknowledgment of liability 
in respect of the petitioner’s right, to exe- 
cute the decree, This is the view of the 
learned District Judge and I agree’ with 
him; The passage in para. 7 of the plaint 
extracted above and referred to, by the 
learned Vakil, does not, in any way, fur- 
ther advance the case of the petitioner, 
As aresult of what he said in the preced- 
, ing paragraphs he stated in para, 8, that 
he now claimed only Rs. 266-14-1 charged. 
on the properties under the decree in O, 
S. No. 733 of 1915. Here again, the re- 
ference to the decree is simple for the 
purpose of showing the amount. I may 
here state that strictly speaking this amount 
claimed is the amount, increased by the 
appellate decree and not given by the 
original decree. In these circumstances, I 
am satisfied that, by referring to the dec- 
rees, in O. S. No. 733 of 1915 and A, 
S. No. 273 of 1918, in paras. 6, 7 and 8 
of the plaint, the 2nd defendant did not, 
either expressly or impliedly, make an ac- 
knowledgment of liability, with respect to 
the petitioner's right to execute the dec- 
ree, in O. 8. No. 733 of 1915, within the 
meaning ofs. 19 of the Limitation Act. 

But it has been argued, by the learned 
Vakil for the appellant, relying upon deci- 
sions, which I shall presently examine that, 
for the purposes of claiming exemption 
under s. 19 of the Limitation Act, a mere 
statement of a fact that a decree was passed 
against a party is sufficient; and that it 
is not necessary that all the legal conse- 
quences that may flow from the decree 

eshould be stated to constitute an acknow- 
ledgment. He has also argued that to 
explain the exact nature ofthe right of 
liability, if itis not clear from the mere 
reference to the decree, evidence dehors 
the written acknowledgment may be given 
and the contents of the decree may be exs 
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amined to explain the liability. I do not 
think the authorities cited by him support 
these arguments. 

In Sukhamoni Chowdhranit v. Ishan 
Chunder Roy (1) which was a suit for con- 
tribution, in respect of a joint debt, it was 
held that the mere acknowledgment by the 
defendant, a co-owner, in a petition that a 
debt was a joint debt was sufficient to save 
the bar of limitation, under s. 19 of the 
Limitation Act. Their Lordships of the 
Privy Council, no doubt, stated that:— 
` “It is not required that an acknowledg- 
ment within the ‘Statute shall specify 
every legal consequence ofthe thing ac- 
knowledged. : The defendant acknowledged 
a joint debt. From that follow the legal 
incidents of her position as a joint debtor 
with the plaintiff, one of which is that he 
may sue her for contribution.” 

This case does not help the appellant, 
because when the defendant acknowledged 
the joint debt, clearly there was an admis- 
sion of liability to pay his share of the 
joint debt. When the liability was thus 
admitted, there was no need to specify 
the legal consequences, arising from such 
admission. In the case before us, the mere 
reference to the decree in the various para- 
graphs of the plaint does not indicate any 
such admission of liability. In Maniram 
Seth v. Seth Rupchand (2) the respondent, 
who was named, as one of the executors 
ofthe Will of a creditor, was one of the 
applicants for Probate. In the Probate pro- 
ceedings, in answer to an objection that 
he was indebted to the estate, he, in a peti- 
tion signed by him stated “that for the 
last five years, he had current accounts 
with the deceased. The alleged indebted- 
ness does not affect his right to apply for 
Probate.” It was held that the statement 
amounted toa sufficient acknowledgment, 
within the meaning ofs. 19 of the Limita- 
tion Act. In this case, there was a clear 
admission that there were open and current 
accounts between the parties. This implied 
two things; (1) At.that date either of them 
had aright, as againsi the other to an aċ- 
count; (2) that whoever on the account 
should be shown to be the debtor to. the 
other was bound to pay the debt to’ the® 
other. Thus “the inevitabie’ deduction 


(1) 25 0. 844; 25 I. A. 95; 2 ©. W. x. 402; 78 
O. J. 294; 13 Ind. Dec. (x. 83 550 (P. C.) 
(2) 33 0. 1047: 33 1. A. 165; 4 O. L. J. 94; 8 Bom. L. 
R. 501; 10 0, W. N. 884; 1M. 1.. T. 199; BA, L.J. 
25; 16 M, L, J, 300; 2? N. L, R, 180 (P, CAN 
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from the admission was that the respond- 
ent acknowledged his liability to pay his 
debt to Motiram or his representative. if 
the balance should be ascertained to be 
against him.” It was, therefore, held that 


.the statement that there were open and 


current accounts between the parties 
amounted to a valid ackowledgment. As 
there was a clear admission in the statement, 
there was no need to mention all the legal 
consequences involved in that admission 
to make that statement a valid acknow- 
ledgment. This decision also does not; 
therefore, give us much help, in deciding 
whether the mere statements of fact that 
decrees were passed against a party amount 
to acknowledgments of any subsisting lia- 
bility, with respect to the plaintiff's right 
to execute the decrees. In Bacharaj 
Nyahalchand v. Babaji Tukaram (3) it was 
pointed-out that the application, which con- 
tained the acknowledgment referred to the 
decree “as an outstanding decree.” The 
learned Judges say:— ‘ 

“ Having ‘regard to the terms in which 
the decree is referred to in this applica- 
tion by the plaintiff, we think that it clear- 
ly contains an acknowledgment within 
the meaning of s. 19. The deeree, as we 
read the fapplication, is referred to therein 
as an outstanding decree, and the pay- 
ments. mentioned in the application are 
mentioned as payments made on account 
of the decree.” 

The reference to the decree in O. S. 
No. 733 of 1915, in the various para 
graphs of the plaint in O. S. No. 348 of- 
1921 certainly does not make out, that 
itis an outstanding decree. For the pur- 
poses of the plaintiff in that case, that 
decree might have been either an outstand- 
ing, of an extinct one. The question 
whether that decree was subsisting or not 
was entirely immaterial, in O, 8. No. | 
348 of 1921, which was a suit, for er- 
forcing a money claim. He referred to it, 
as I have said, simply to state that ac- 
cording to that decree his kanom was 
declared binding, only-to the extent of 
Rs. 266-14-1 and for nothing .more. In. 
Kalliani Amma v. Narayanan Nambiar (4) 
which wasa suit for redemption, the ac- 
knowledgment relied upon, to save limita- 
tion, under s. 19 of the Limitation Act, 
was the statement contained in Ex. C in 

(3) 21 Ind. Cas, 407; 38 B. 17;-15 Bom. L. R, 930 


(1) 28 Ind. Cas. 69; 28 M. L. J 268; (1915) M. WN 
105; 17 ME, L, T, 170. 
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that case which was a written statement, 
filed by the predecessor-in-title of the de- 
fendants in the prior suit. In that document, 
it was stated that the predecessors-in-title 
“took the property on kanom and that the 
same right devolved upon the writer of Ex.(, 
through an assignee.” It was held that the 
reference to the kanom was for the purpose 
of showing thatthe lands were held by the 
declarant, clearly showing that the kanom 
was subsisting, (see Tyabji, J.'s judgment). 
That being the case, there was clearly no 
need to specify the legal consequences of 
the obligation acknowleged in order to 
constitute the statement of valid acknow- 
ledgment. In Uppi Haji v. Mammavan (5) 
the lands were described by the testator 
in his Will, as “demised to me on kanom.” 
It was held that this description amounted 
to a sufficient and valid acknowledgment. 
In support of his argument, the learned 
Vakil for the appellantreferred also to the 
decisions in Kadri Pakirappa v. Manki 
Husan Saheb (6) and Sheikh Mahomed v. 
Jamaluddin Mahamed (7), In all the cases, 
which we have examined above, the learned 


Judges, taking into consideration the cir-- 


cumstances of each case, were satisfied that 
the recitals, in the documents brought 
to their notice, contained admissions of 
- an existing liability, at the time when 
‘the statements were made, and, therefore, 
they held in these cases that “for the 
purposes ois. 19 of the Limitation Act, it 
was not necessary that all the legal con- 
sequences that may flow from the obli- 
gation acknowledged should be specified, to 
constitute au acknowledgment.” A similar 
observation cannot be made, in the present 
case, with respect to the bare mention of 
the decree in O. S. No. 733 of 1915, in the 
plaint, in O. ©. No. 348 of 1921. The refer- 
| ence to the decree, as [have shown, does not, 
-in any sense, suggest an admission of a 
subsisting liability, regarding the peti- 
tioner’s right to execute the decree. 

Tù this connection, it was also argued 
that, if the statement that a decree was 
passed against a party does not amount 
to an acknowledgment, within the meaning 
of s. 19, then a reference to the contents 
of the decree may be made,to prove the 
réal nature of the acknowledgment relied 
upon; but the cases cited, viz., Itiappan 
: a 16 M. 368; 3 M. L. J. 191; 5 Ind. Dee. (x. s.) 


os Ind. Cas. 19:19 M. L. J. 650; 6 M.L. T. 
(7) 10 Bom. L. R, 385, 
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Kuttiravattat Nayer v. Nanu Sasiri (8) 
Prasanna Kumal Ray v. Niranjan Ray 
(9) do not support the argument. In 
litipan Kuttiravattat Nayer v. Nanu Sastri 
(8) while pointing out that the exact 
nature of the right of liability may be estab- 
lished by evidence dehors of the written 
acknowledgment, the learned Judge takes 
care to point out that “the acknowledgment 
in itself.should import that the person 
making the acknowledgment, is then under 
an existing liability and such liability can- 
not be read into it by proof aliunde......... 

The decision in Prasanna Kumal Ray v. 
Niranjan Ray (9) does not contain any- 
thing relevant regarding this aspect of the 
argument. . 

The cases relied upon, by the respondent, 
viz. Kandasami Reddi v. Suppammal (10) 
and Muthu Kumara Mudaliar v. Chockalinga 
Mudaliar (11), in support of his argument 
that the acknowledgment relied upon, in 
the present case, does not fall, within the 
meaning of s. 19 of the Limitation Act, 
may now be examined. In Kandaswami 
Reddi v. Suppammal (10). the plaintiffs sued 
on a mortgage, Ex. A, and it was admitted 
that the suit was time-barred unless a 
certain passage in the plaint, Ex. B (O. S, 
No. 1011 of 1912), filed by the defendant 
against the plaintiffs, could be relied upon, 
as an acknowledgment of liability, under 
s. 19. The passage in the plaint stated that 
the two plaintiffs in suit, 2. e., defendants 
Nos. 1 and 2, jointly executed to the Ist 
defendant therein, on the said date, a 
hypothecation deed for Rs. 200, after de- 
ducting the sums paid towards the said 
othi amount of Rs, 275. Along with the 
said deed. a deed of othi executed in the 
year 1888 and a deed of 1907 were also 
given to the Ist defendant, It was admit- 
ted that the hypothecation deed referred 
to in this passage-was Ex. A, on which the 
suit was brought in that case. It was‘held 
by the learned Judges that the plaint did 
not imply an acknowledgment of subsisting 
liability. It was pointed out that “the 
question of whether Ex. A had or had not 
been discharged was entirely immaterial 
fr O, S. No. 1011 of 1912, which was a suit 

I, 34; 12 M. L. J. 101. 

S He fa Cas. 988; 33 C0. L. J. 433; 
E que Cas 576; 45 M. 413: 15 L. W. 325; 12 M, 
L. J. 268; (1922) + W. N. 168; (1922) A. L R.M) 

RE ` 166. 

WE pnd. Cas, 952; 17 L. W. 674; (1923) M W.N. 

34, 


26 CO. WN. 
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to enforce a specific performance of a con- 
„tract to sell. The execution of Ex, A appears 
to have been mentioned simply for the pur- 
pose of explaining how the othi deeds 
‘came to be in the hands of the defend- 
ants in that case; and where the discharge 
of a document is entirely irrelevant to the 
purpose for which the statement is made, no 
adverse inference can be drawn from the 
. failure to allege discharge.” 

I have already pointed out, why the refer- 
ence to the decree in O. S. No. 733 of 1915 
was made by the second defendant in the 

“plaintin O. S. No. 348 of 1921. Applying 
the line of reasoning, adopted in Kanda- 
swami Reddi v. mg a (10) it follows 

that the plaint in S. No. 348 of 1921 
does not contain an ee of a 
subsisting liability. Following this deci- 
-sion in Muthukumara Mudaliar v. Choka- 
linga Mudaliar (11) it was held that “a 
statement by a-person that he on some 
prior date executed a mortgage-bond can- 
not amount to an acknowledgment express 
or implied of an existing liability, under 
the bond on the date of the statement.” 

Two later rulings, Oficial Assignee of 
Madras v. Subramania Aiyar (12) and 
‘Tallapragada Satyanarayana: Murthy v. 
Maddu Ramireddi (13) were brought to my 
notice by Mr. Viswanatha Iyer after the 
arguments were closed. In Official Assignee 

of Madras v. Subramania Atyar (12) which 
accepts the statement of law, as laid down 
in Kandaswami Reddi v. Suppammal (10) 
as correct, the learned Chief Justice, no 
doubt, at page 3* states that “an admission 
to prevent the running of time, under the 
Limitation .Act need not be, in the full 
sense ofthe word, an admission of the 
existence of liability at the date of the 
admission,” but this is subject to the con- 
dition, stated in the rest of the sentence, viz., 

‘if the proper inference to be drawn ‘from 
the admission which is made is that it was 
intended to represent the debt as then sub- 
sisting.” 

In Tallapragada Satyanarayana Murthy 
v. Madu Ramireddi (13), the deposition 
relied on, as the -acknowledgment, com- 
‘tained “a clear admission that the appel- 
lant was in debt to the plaintif” and 


(12) 77 Ind. Cas. 740; 46M. L.J. 1; 33 M. L.T. 
236; 19 L. W. 331; (1924) A. I R. (M3 286; (1924) M. 


(13) 82 Ind. Cas. 933; 20 L. W. 562; (1924) M. W. N. 
877; (1924) A. L R. (ML) 856. 
“Page of 46 M, L. J.—[bd.] 
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in that respect, the case was ‘distinguish- 
ed from the decisions in Kandaswami 
Reddi v. Suppammal (10) and Muthu- 
kumara Mudaliar v. Chockalinga Mudaliar 
(11) in both of which there were no such 
admissions of indebtedness. These two 
decisions do not lend any additional 
support to the appellant's arguments. In 
Hingan Lal v. Mansa Ram (14) it was laid 
down, by Sir John Edge, C. J., and Blenner 
Hassett, J. that “that the mere statement of 
afact that a decree was passed against a 
party, on a certain date for a “certain 
amount is not an acknowledgment that 
that decree is capable of execution so as 
to come within s. 19 of Act XV of 1877., 
It is merely a statement ofa fact that.a 
decree was passed, and not an acknow- 
ledgment that there i is a present liability 
under the decree.” 

This case, as pointed out by the learned 
District J udge, is very much like the pre- 
sent one and has been cited with approval 
in Kandaswami. Reddi v. Suppammal (10). 

The learned Vakil for the appellant 
has drawn my attention to two decisions; 
Madhusudan Chowdhry v. Brajanath 
Chunder (15) and Anant Ram v. Inayat Alt | 
Khan (16) for the position that.s. 19 of the 
Limitation Act should be liberally con- 
strued and that I should not put a narrow. 
interpretation on what constitutes an ac- 
knowledgment, under that section; I agree 
that it is but just and reasonable that the 
section should be construed, so as to afford 
every possible support to a just and lai- 
ful claim against an unjust and uncon- 
scionable assistance to that claim, see 
Madhtusundan Chowdhry v. Brajanath 
Chunder (15). But in spite of the utmcst 
liberality in construing s. 19, “nothing can 
operate as an acknowledgment of liability 
unless it can be brought, within its terms,” | 
(vide Darby and Bosanquet’s Statutes of 
Limitation, page 293, 2nd Edition). 

For the ‘above reasons I am of opinion ` 
that Ex. A in the present case, does not 
contain any acknowledgment, within the 
meaning of s. 19 of the Limitation Act. 

The next question for consideration is 
whether the petitioner is entitled to ex- 
clude the time, during which the suit, O. 
S. No. 348 of 1921 was pending, on the 
Limitation Act. 


oat 18 A. 384; A. W. N. (1896) 101; 8 Ind. Dee. (x. s.) 


“dip 6 B.L. R. 299. POD 
(16) 68 Ind, Cas. 185; 2 L. L. J, 549. n 
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Both the lower Courts have found against 
the petitioner and in favour of the respond- 
ents. In support of his argument, that 
the appellant is entitled to claim exemp- 
tion, the learned Vakil has relied upon the 
decision of the Calcutta High Court in 
Lakhan Chunder Sen v. Madhusudan Sen 
(17) and of the Privy Council in appeal 
from the judgment in Nrityamoni Dassi v. 
Lakhan Chunder Sen (18) andalso on the de- 
cision of our own Court in Kunhi Kutti- 
ali v, Kunhammad (19). In these cases, the 
plaintiff was allowed to exclude the period 
of time, spent by himin the prior suit, in 
which he was a defendant. 
clear, as to how far these decisions are 
based on s. 14 of the Limitation Act. No 
doubt in Kunnhi Kuttiali v. Kunhammad 
(19) the learned Judges state that s. 14 of 
the Limitation Act should be construed 
liberally, the principle being the suspen- 
sion of the right of suit, during the pend- 
ency of previous litigation. Tor finding 
out whether the plaintiff-petitioner is en- 
titled to claim exemption, relying on gene- 
‘ral principles, or on s. 14, the question to be 
considered is whether the right which is 
now sought to be enforced, namely, the right, 
to execute the decree in A. S. No. 273 
of 1918, that is to say, to recover posses- 
sion, on deposit of a certaim amount under 
‘the decree, was being litigated in O. S. 
No. 348 of 1921. It is clear that no one 
in that suit, sought toset aside the decree, 
in A. 8. No. 273 of 1918, and the right 
of the present petitioner to execute the 
decree was not in question in that suit. The 
plaintiff's prayer, in that suit was to recover 
the amount, which he said was charged 
-on the property in the prior suit, viz, 
Rs, 266-14-1 together with the profits, which 
he was entitled to under the marupet. The 
main point, emphasised in the written state- 
ment filed by the plaintiff petitioner, is that 
the suit is not maintainable. The relief 
claimed by him in that case was that the 
suit should be dismissed. The petitioner’s 
right to execute the decree. is the right, 
which is now alleged to be barred by limita- 
tion. That right was not urged by the 
petitioner in the prior suit. He did not 


(17) 35 ©. 209; 70. L. J. 59;3M. L. T. 90; 12 C. 
N. 326 ` 


N, . 

(18) 33 Ind. Cas. 452, 43 O. 660; 20 0O. W. N. 522; 
30 M.L. J. 529; (1916) 1 M. W. N. 332; 3 L. W. 
471; 18 Bom. L. R. 418; 24 ©. L. J. 1; 20 M. L. T. 10 


P.C). 
: (19) 73 Ind. Gas, 139; 44 M, L.J. 179; (1923) A. I. 
Ra (Ma) 347, ank Pa è aAa 
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“though defendant in the formersuit urge 
the claim which he has now preferred as 
plaintiff’ {See Maharajah Jugutendur 
Bunwaree v. Din Dyal Chatterjee (20)] It 
is argued by Mr. Viswanatha Iyer, that, even 
if the petitioner did not in O. S. No. 
748 of 1921, directly claim the relief, 
which he now asks for, namely, to execute 
the decree in A. S. 273 of 1918, if the decree 
to be passedin the suit would lead to his 
claim being recognised indirectly, then the 
petitioner is entitled to claim the ex- 
emption under s. 14 of the limitation Act. 
Assuming that it is so, it has not been 
made clear to me, how the petitioner would 
eventually have got the relief, which he 
now asks for, by a decree passed in that 
suit. It is obvious that as the result oi 
the prior suit whichever way it ended 
possession in any event could not have 
been given to the petitioner, whether money 
was deposited by him or not. In my opin- 
jon in calculating the period of limitation 
prescribed for the present application for 
execution, the petitioner is not entitled under 
s.,14 of the Indian Limitation Act, to exclude 
the time spent by him, in defending the 
prior suit. 

It, therefore, follows that this appeal fails 
and must be dismissed with costs. 

V. N. V. 

Z, K. Appeal dismissed, 

(20) LW. R 310. 


CALCUTTA HIGH;COURT. 
Crviu RuLE No, 851 or 1925. 
August 12, 1925. 

Present :—Mr. Justica Cuming and 
Mr, Justice Mukerji. 

JOGESH CHANDRA MISRA—PETITIONER 


VETSUS - 
RAMANI KANTA MAHINTA— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908),s. 115 (c)— 
Appeal—Judgment of Trial Court reversed without 
assigning reasons—Illegal exercise of jurisdiction— 
Revision. : : 

Clause (c) of s. 115 of the O. P. O. has been 
advisedly framed in indefinite language in order to 
empower the High Court to interfere and correct gross 
and palpable errors of the subordinate Courts. [p. 840, 
col, 2. 

Ta an Appellate Court reverses the decision of 
the Court of first instance on a certain point without 
assigning any reason for such reversal it acts 
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dilegally: in ihe exercise of its jurisdiction and its 
judgment is liable to be set aside in revision. [p. 840, 
col. 2; p. 841, col. 1] 

Rule against an order of the Court of 
the Additional District Judge, Silchar, 
(Cachar), in Miscellaneous Appeal No. 46 of 
1923 dated the 3lst March 1925. 

— Mr, Girija Prasanna Sanyal (with him 
‘Babu Indu Prokash Chatterji), for the Peti- 
tionér. 

_ Babu Satyendra Krishna Ghose, for the 
Opposite Party. 

JUDGMENT. 

_ Mukerji, J.—This Rule hasbeen issued 
to show cause why the decree passed by the 


Additional District Judge of Sylhet should. 


not be set aside and such other order made 
by this Court as to this Court may seem fit 
and proper. The petitioner in this Rule 
was the plaintiff in a suit which had been 
instituted against the defendant opposite 


party for recovery of four sums of money . 


and amount of Rs. 50 due on account of a 
Toan, a sum of Rs. 72 due for boarding 
charges and a sum of Rs. 40 due on account 
of lodging charges and a sum of Rs. 38 due 
‘on account of compensation. ‘The Court of 
first: instance decreed the plaintiff's suit in 
full. On an appeal being preferred by the 
defendant the learned Additional District 
Judge‘upheld the decree of the Court of 
first instance only in respect of the sum of 
Rs. 50 alleged to have been due on account 
of loan. With regard to the other three 
items of money the amounts were disallow- 
ed by the learned Judge, the boarding and 
lodging charges on the ground that the 
claim thereto was governed by the pro- 
visions of Arts. 8 and 9 of the Indian Limi- 
tation Act and 4th item, namely, that re- 
lating to compensation without any reason 
being given by the learned Judge so far as 
that item is concerned. 


The principal contention urged on behalf: 


of the petitioner as relating to the boarding 
and lodging charges is that the learned 
Judge was wrong in holding that Arts. 8 
and 9 of the Limitation Act have any 
application to the case. The petitioner 
contends that this error in the decision on 
the question of limitation affected the 
jurisdiction of the learned Judge in dealing 
with the appeal and was so gross and pal- 
pable as would bring the case within the 
purview of s. 115, ©. P. C. So far as this 
section is, concerned I had the occasion to 
express my view of it or at least the mean- 
ing which I think cl, (c) of that section 
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bears in the case of Jogunnessa Bibi v, 
Satish Chandra (1). I adhere to the view 
which I then expressed as to the meaning 
of cl. (c) of this section. In my opinion this 
part of the section has been advisedly 
framed in indefinite language in order to 
empower this Court to interfere and correct 
grossand palpable errors of subordinate 
Courts. Tt is unnecessary to state what 
my own View is with regard to the applic- 
ability of Arts.8 and 9 ofthe Limitation 
Act. Itis enough to say that after hearing 
the learned Advocate for the petitioner for 
a considerable length of time we are not 


‘agreed as to the question of applicability or 


otherwise of these articles. Under the 
circumstances it cannot be said with pro- 


‘priety that the error, if any, that was com- 


mitted by the learned Judge was so gross 
and palpable as would bring the case within 
el. (e) of s. 115, C. P. O. 

An ingenious attempt has been made by 
the learned Advocate for the petitioner to 
show that the learned Judge exercised his 
jurisdiction illegally in applying the pro- 
visions of Arts. 8 and 9 of the Limitation 
Act, because the pleadings in the case do 
not admit of the application of these- 
Articles. I am unable to accede to this con- 
tention of the petitioner, for I find that the 
applicability of these Articles was contend- | 
ed for on behalf of the defendant in the 
Court of first instance, although that Court 
held that these Articles didnot apply to the 
case. So far as these two items are concern- 
ed, therefore, the decision of the learned 
Judge does not appear to attract ihe 
operation of any of the clauses of s. 115: 
of the C. P. ©. 

The matter, however, is diferent with 
regard to the claim relating to the compen- 
sation. It appears that a sum of Rs. 38 was 
elaimed as compensation for non-payment 
of.the other items, namely, Rs. 50, Rs. 72 
and Rs. 40 in all Rs. 162 which was claim- 
ed as due from the defendant. The Court 
of first instance decreed the plaintiff's suit, 
as I have stated, so far as this item of com- 
pensation.is concerned. Thelearned Judge 
does not allude to this compensation af, all > 
#n his judgment and he reversed the deci- 
sion of the Court of first instance with regard 
to this claim for compensation without 
assigning any reason whatsoever for such 
reversal. This, in my opinion, amounts to 
acting illegally in the exercise of jurisdic- 

(1) 83 Ind. Cas. 438; 51 C. 690: 28 ©. W. N, 559;; 39 
C, L. J. 434; (1924) A. L R. (O0) 633, Be 
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tion. Iam of opinion that so far as this 
item is concerned the learned Judge's 
decision is open tu revision by this Court 
under the provisions of s. 115 of the C. P. O. 
It appears that this compensation of Rs. 38 
was claimed for- non-payment of the total 
sum of Rs. 162, The plaintiff has succeeded 
in recovering a decree for Rs. 50 out of this 
amount of Rs. 162. He is, therefore, entitled 


to a proportionate compensation, namely, 


Rs. 12 for the sum of Rs. 50 which had been 
decreed to him. 

The result, therefore, is that the learned 
Judge's decision is varied to the extent 
indicated above and the Rule is made 
absolute to that extent. Having regard to 
the proportion of success and defeat of the 
parties in this Court we make no order. as 
to costs of this Rule. 

Cuming, J.—I agree. 

M. B, “Rule made absolute. 

Z, K, 


ALLAHABAD HIGH COURT. 
First Civit APPEAT, No, 194 or 1922. 
November 3, 1925. 

Pr esent:—Mr. J ustice Walsh and 
Mr. Justice Kanhaiya Lal. 
DARBARI] LAL AND ANoTHER— DEFENDANTS 
—APPELLANTS 
versus 
Musammat PARBATI—Derenpanr AND 
NAR SINGH AND 0OTHERS— PLAINTIFFS— 


RESPONDENTS. 

Hindu Law—Joint family—Presumption of joint- 

ness—-Separation of some members, effect of—Defini- 
tion of shares in revenue papers—Separate dealings 
with property. 
-~ A Hindu family is presumed to be joint until the 
contrary is established, but the presumption grows 
weaker as the relationship becomes more distant and 
the branches multiply. But no such presumption | 
arises where it is established that before the institution 
of the suit one or more members of the family had 
already paratoad, [p. 842, cul. 1; p. 844, col. 2.] 

A member ofa joint Hindu family may separate 
himself from the other members of the joint family, 
and would on such separation be entitled to have a 
share in the property of the joint family ascertained * 
and partitioned offfor him, hut the remaining co- 
parceners without any special: agreement between 
themselves may continue to be co-parceners and to 
enjoy as members of a joint family what may remain 
after such a partition of the joint family property is 
mire or live separately from each other. [p. 842, 
col. 2 

The definition of sharzs in revenue pavers by itself 
affords very slight indication of a separation in a 
Hindu family,.such entries gre usually made in,the 
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Revenue Records by those responsible for their pre- 
paration to make the record definite and precise, 
The acyuisition of some property in the name of one 
member of the family, and of other property in the 
name of another member would similarly be incon- 
clusive, but where there is a long series of dealings by 
the diffarent members of the family independently ot ot 
each other, the same considerations would not’ he 
applicable.. [p. 843, col. 1.] 

First appeal from a decree of the Sub- 
ordinate Judge, Shahjahanpur, dated the 
31st March 1922. 

Dr. S. N. Sen (for whom Mr. B. Malik), for 
the Appellants. 

Mr. Gulzari Lal, for the Respondents. 

JUDGMENT. 

Kanhaiya Lal, J.—The defendants- 
appellants Darbari Lal and Shankar Lal 
held certain mortgages from Raghunath 
Singh. On foot of those mortgages they 
obtained decrees against Musammat Par- 
bati, the widow of Raghunath Singh. 
Raghunath Singh had two brothers Hulas 
Singh and Srikishun Singh. The plaint- 
iffs-respondents are the -descendants of 
Hulas Singh and Srikishun Singh. Their 
allegation was that Raghunath Singh, 
Hulas Singh and Srikishun Singh formed 
members of a joint Hindu family, that 
the property mortgaged by Raghunath 
Singh was the joint family property of 
the entire family, and that Raghunath 
Singh had no right to mortgage any 
portion of the same without any lawful 
necessity. It was further alleged thatthe 
decrees obtained on the basis of those 
mortgages were not binding on the plaint- 
iffs because they were not made parties 
to the decrees or to the suits in which 
those decrees were passed. In fact they 
asserted that the name of Musammat Par- 
bati, the widow of Raghunath Singh, 
was entered'in ‘the revenue papers for 
her consolation after the death of Raghu- 
nath Singh, and that she was only entitled 
to maintenance and was not in possession of 
any portion of the property mortgaged by 
her husband. 

The defendants, Darbari Lal and 
Shankar Lal, denied that Raghunath Singh 
was living jointly with Hulas Singh and 
Srikishun Singh or their descendants. They 
âid not suggest that the mortgages in 
question had been made by Raghunath 
Singh for legal necessity, but they con- 
tended that Musammat Parbati was in pos- 
session of the property of Raghunath 
Singh, as his widow, and that the decrees 
obtained against her were valid and enforce- 
able, 
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“The Court below, relying on the general 
presumption that a Hindu family is joint, 
and also on certain oral and other evidence 
adduced, in the case, came to the conclu- 
sion that Raghunath Singh was living 
jointly with Hulas Singh and Srikishun 
Singh and their descendants on the dates 
of the mortgages in question, and that 
. the decrees | obtained by the defendants- 
appellants against Musammat Parbati were 
not binding on the plaintiffs. It further 
held that the defendants could not have 
“been ignorant of the real position of the 
family when they took the mortgages from 
Raghunath Singh in respect of what was, 
according to its finding, joint family 
property, and that they were similarly 
aware ofthe real position when they chose 
to file suits-and obtain decree against 
Musammat Parbati alone, which could 
z be treated as binding on the plaint- 
iffs. . 

The main question for consideration is 
‘whether Raghunath Singh was living 
jointly with his brothers Hulas Singh 
and Srikishun Singh and with their. descen- 
dants on the dates of the mortgages in 
suit. A’ subsidiary question also arises 
whether the, decrees obtained against 
. Musammat Parbati alone were binding on 
the plaintiffs. We have carefully examined 
the evidence adduced in the case and are 
not satisfied that the learned Subordinate 
Judge. has arrived at a right conclu- 
sion on the main fact in issue. It is well 
established that a family is presumed to 
be. joint until the contrary is established, 


but no such presumption arises where it. 


is- established that before the suit one or 
more members of the family had sepa- 
rated. In this case there is evidence to 
show that the namesof Raghunath Singh, 
Hulas Singh and Srikishun Singh were 
separately entered in the revenue papers 
in respect ofequal shares, and.that after 
the death of Raghunath Singh the name 
of -Musammat Parbati, his widow, was 
_ entered in respect of the share which stood 

in his name, The family resided in the 
village Khajuri and the lambardar of the 
village was Hulas Singh who was appointed? 
lambardar in 1911. Raghunath Singh and 
Srikishun Singh had died earlier. In 
1919 Sanwal Singh, the son of Hulas 
Singh, applied for the entry of his name 
in respect of a half share out of the pro- 
perty éntered.in the name of Hulas Singh, 
and he succeeded in getting his name 
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entered on the allegation that he was living 
separately from his father from four or five 
years, Both Sanwal Singh and Hulas Singh 
admitted at the time that they had been 
separate from each other from four or five 
years back. On the date of the present 
suit there can be no doubt, therefore, that 
at least one branch of the family, namely, 
that of Sanwal Singh and his father Hulas 
Singh, had separated, and the presumption 
that the whole, family was joint can no 
longer arise. As observed by their Lord- 
ships of the Privy Council in the case 
of Palant Ammal v. Muthuvenkatachala 
Moniagar (1) amember of a joint family 
can’ separate himself from the other mem- 
bers of the joint family, and would on such 
separation be entitled to havea share in 
the property of the joint family ascer-. 
tained and partitioned off for him, but the 
remaining co-parceners without any special 
agreement between themselves may con- 
tinue to be co-parceners and to enjoy as 
members of a joint family what n.ay 
remain after such a partition of the joint 
family property ismade or live separately 
from each other. If the statements of Hulas 
Singh andSrikishun Singh that they had 
separated four or five years earlier be taken 
to be correct, it would appear that at all 
events in the year 1914 or 1915 one branch 
of the family was separate, and that the 
ordinary presumption that the remaining 
branches of the family had continued 
jointness ceased to apply. The suits filed 
by the defendants-appellants on the mort- 
gages executed by Raghunath Singh were 
filed in 1915 and 1916, and on those dates 
no jointness of the family could have been 
presumed. i 
We have, however, to ascertain what 
was the state of things when the mort- 
gage of the l5thof January 1904. executed 
by Raghunath Singh in favour of Darbari 
Lal, and that ofthe 9th of May 1907 exe- 
cuted by him in favour of Shankar Lal 
were executed. Much stress is laid on 
behalf of the defendants-appellants on the 
entries in the khewats in which the different 


“members of the family were recorded as 


holding separate and distinct shares, and 
on certain dealings by the different mem- 
bers of the family with the ancestral 


(1) 87 Ind. Cas. 333; 521. A. 83; (1995) A. L R. 
(P. C.) 49:48 M. L. J. 83; 6 P. L. T 133; 21 L. Wo 
439; (1925) M. W. N. 330; 3 Pat. L. R. 126; 27 Bom. 
L. R.1735; 29 C. W.N. 816; 23 A. L. J. 746;. L, R. 6 
A. (P. C) 143: 48 M, 254; 52 I. A. 83 (P. C). . 
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property from as far back as 1891. The, 


entries made in the revenue papers are 
by themselves inconclusive, for as pointed 
out in the case of Bhagwani Kunwar v. 
Mohan Singh (2) the definition of shares 
in revenue papers by itself afforded very 
slight indication of a separation in a Hindu 
family. Such entries are usually made 
in the Revenue Records by those responsi- 
ble for their preparation to make the 
record definite and precise. The acquisi- 
tion of some property in the name of one 
member of the family, and of other pro- 
perty in the name of another member, 
would similarly be inconclusive, but where 
there is along series of dealings by differ- 
ent members of the family independently 
of each other, the same considerations would 
not be applicable. There is evidence’ in 
this case to show that since 1891 different 
members haa been dealing with different 
parcels of the ancestral property to the 
extent of the shares entered in their names. 
On the 7th of October 1891 a mortgage 
was effected by Raghunath Singh and 
Hulas Singh infavour of Mathura Prasad 
in which they described the property mort- 


` gaged as the property owned and possessed 


by them and recorced in their names 
Srikishun Singh did not join in 
that mortgage. The making of such a 
mortgage jointly by two of the brothers 
was consistent with those two brothers 
having been joint at the time, as also the 
fact that a joint decree was subsequently 
obtained’ on foot of that mortgage by 
Mathura Prasad in 1897 (Ex. 19). But the 
fact that Srikishun Singh was not a party 
to the mortgage or tothe decree obtained 
on the foot of it may be taken as some 
indication that the entire family was 
probably not at that time joint. It is signi- 
ficant that on the 28thof February 1898 
certain property was purchased by Ram 
Narain Singh and Raghunath Singh from 
Musammat Ram Dei in respect of which 
mutation of names was effected solely in 
the name of the purchasers, and the 
subsequent dealings with that property 


‘showed that Raghunath Singh treated him-e 


selfas owner of that property to the extent 
of the half share purchased by him and 
dealt with it as his own. In fact after 
the death of Raghunath Singh the name 


(2) 88 Ind. Cas. 38%: 93 A.T. 7.589; (1925) A. IL R. 
(PG) 132) 4) M.L. J. 55; (1325) 1 W. N, PE 
d GE 591; 22 Le W. 211; 29 0. W. N. 1037 
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of Musammat Parbati was entered in the 
revenue papers in respect of that half 
share. On the 15th of January 1904 Raghu- 
nath Singh mortgaged his half share of 
the property so purchased alone with 
other properties, and particulars of that 
mortgage are given inthe plaint subse- 
quently filed by the mortgagee against 
Musammat Parbati, the widow of Raghu- 
nath Singh. On the 28rd of July 1906 
some other property was purchased by 
Hulas Singh from Bhupal Singh in respect 
of which the name of Hulas Singh alone 
was entered in the revenue papers. Raghu- 
nath Singh was admittedly alive at the 
time (Ex. 1). He subsequently mortgaged 
the share so purchased to Jwala Prasad 
on the 21st of August 1911 along with other 
property without reference to the other 
members of the family (Ex. B.). On the 
3lst of August 1911 two separate mort- 
gages wereexecuted by two different mem- , 
bers of the familyin favour of two different 
persons, and what is striking is that each 
purported to mortgage his own share as 
entered inthe khewts. One of these mort- 
gages was executed by Durga Singh in 
favour of Tota Ram, and the description 
of the mortgaged properties given tallied 
with the description of the properties 
entered in the name ofthe mortgagor in 
the khewats relating thereto. The other 
mortgage was made by Hulas Singh jointly 
with Tota Ram, astranger, in favour of 
Jwala Prasad, and the properties mort- 
gaged similarly corresponded with the 
properties entered in the nameof Hulas 
Singh ‘so far as the portion mortgaged 
by him was concerned. Ifthe family had 
been joint, there is no reason why Durga 
Singh and Hulas Singh should have taken 
separate loans from different persons and 
would not have joined in executing those 
mortgages on the same date. On the 2nd 
of November 1907 there ‘was another 
mortgage executad by Hulas Singh in 
favour of Ajudhia Prasad, on the basis 
of which a decree was obtained by the 
latter against Hulas Singlf and two other 
persons on the 15th of December 1913 (Ex. 
G). That mortgage comprised property 
which stood entered in the name of Hules 
Singh. 

On behalf of the plaintiffs reliance is 
placed in an application for partition made 
by Srikishu: Singh, Durga Singh, Hulas 
Singh and . Raghunath Singh jointly in 
1907, but that application was made in’ 


- tion now at issue. 
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a proceeding instituted by another cs- 
sharer for the partition of a village in 
which those persons were also co-sharers, 
and all that those persons prayed for in 
their application was that their. shares 
should be formed into separate or com- 
pact mahuls. That position is consistent 
with the existence of separation and does 
not necessarily indicate that the persons 
who made that application formed mem- 
bers of a joint Hindu family. In fact 
one of the persons who was a party to 
the application was a stranger to the 
family, and considering that the appli- 
cation was made by persons who were 
recorded co-sharers, it is not difficult to 
understand why they were anxious to have 
a compact mahal for themselves. A refer- 


-ence has also been made to a decree ob-. 


tained by Hulas Singh and certain other 
members of the family for their shares 
of the profits against a lambardar in 1910. 
That decree had necessarily to be obtained 
by the persons who were recorded-as co- 
sharers, and the fact tHat such a decree 
was obtained was inconclusive on the ques- 
The learned Counsel 
for the plaintiffs-respondents has also 
relied on an application made by Hulas 
Singh for his appointment as a lambardar 


in 1911. In that application Hulas Singh | 


had stated that he was a co-sharer in 
Mahal Srikishun Singh, that the other co- 
sharers were satisfied with his lambardar- 
ship, and that he was a well-to-do man 
and would be punctual in payments. He 
had also mentioned in that petition that 
his family (khandan) was joint, but he 
had an obvious motive in suggesting at 
the time that it was so, for many of the 
co-sharers recorded in the khewat belonged 
to his family, and he must naturally have 
thought that if he stated that the family 
was joint, it would support his statement 
that the other co-sharers were satisfied with 
his lambardarship. In execution of the 
decree for arrears of profits obtained by 
Halas Singh and his co-sharers ‘certain 
| property was sold by auction, and it is 
noticeable that the purchase was made by 
Hulas Singh alone (Ex. 18). The steps 
taken by Sanwal Singh to get his name 
entered in the revenue papers along 
with that of Hulas Singh in respect of his 
share have already been referred to, In 
the statements then made by Hulas Singh 
and Sanwal Singh it was clearly admii-el 
that they had been living separately from 
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four or five years (Exs. D and E). But 
even before these statements were made, 
Sanwal Singh had similarly stated in 4 
suit filed by Darbari Lal and Shankar Lal, 
the present defendants-appellants against 
Hulas Singh, Sanwal Singh and others 
on a mortgage said to have been executed 
by Hulas Singh, that he was separate 
from his father and that he had separated 
several: years earlier (Ex. K). It may be 
argued that the object of Sanwal Singh 
in making that statement was to save him- 
self from liability for the payment of the 
ex parte decree which Darbari Lal and 
Shankar Lal had obtained against him 
and his father. But the compromise filed 
in that case shows that Sanwal Singh 
eventually accepted a joint liability with 
his-father for a large portion of thé 
claim. A 
The family to which Raghunath Singh, 
Hulas Singh and Srikishun Singh belonged 
was a fairly large family comprising several 
members, and the ordinary presumption 
that a family is joint grows weaker as the 
relationship becomes more distant, or the 
branches multiply. In the present case 
Srikishun Singh had three sons, Jit Singh, 
Durga Singh and Nar Singh, each of 
whom had sons of hisown. Hulas Singh 
had a son SanwalSingh, and he and his 
son Bachchu Singh are also plaintiffs in 
the suit. The account books of the family 
have not been produced, though Nar Singh, 
one of the plaintiffs, stated in his deposition 
that such account books: existed. At one 
place in his statement he denied that any 
account was kept of the expenses 1D- 
curred in connection with the marriages 
of his sons or of the sons of any of the 
brothers, but at another place he admitted 
that when Durga Singh took a loan of 
Rs. 100 from Tota Ram and executed a docu- 
ment mortgaging the profits of hisshare, the 
money so taken was entered in the joint 
account. Lateron he further admitted that 
the amount of money received and paid 
and the income received’ were all reduced 
to writing, and the account books showing 
the income and expenditure were with him. 
be production of these account books 
would have proved beyond the possibillty 
of doubt the exact position of the family. 
and the manner in whith the income 
derived from the joint family property 
was credited or expenses incurred there- 
from. The oral evidence is of little value. 
Taking into consideration the circum- 
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stances above set forth with the evidence 
adducedas to the separate purchases made 
by the different members of the family; 
and the separate dealings by them with 
different parcels of the ancestral property 
held by them and entered in their names 
in the revenue papers, we have no reason 
to doubt thatthe family was separate at 
the time when the mortgages in question 
were made and when Raghunath Singh 
died, or when the suits, which resulted in 
the decrees sought tobe impugned, were 
passed. 

We are unable, therefore, to support the 
finding at which the learned Subordinate 
Judge has arrived, and we allow this appeal 
and dismiss the suit of the plaintiffs with 
costs here and hitherto including fees in 
this Court on the higher seale. 

Walsh, J.—I entirely agree and merely 
propose to.'add one or two fundamental 
reasons why I think the learned Judge has 
taken an erroneous view of this case. He 
starts off from the presumption which 
ordinarily arisesin favour of jointness. He 
adds to that what he describes as a large 
number of witnesses who proved that the 


brothers were joint, and he pays less atten- - 


tion than they deserve tothe entries in 
the Revenue Records of the separate transac- 
tions entered into by members of this alleg- 
ed joint family. Reviewing that aspect of 
the case I can only say that, in my opinion, 
the presumption, strong as it always is 
and ought to be, must in this case give 
way to the very weighty and admitted 
circumstances which seem to destroy it. 
Secondly, the verbal evidence on either side 
is of very little weight and on the plaint- 
iffs’ side is tainted by the attitude of 
Nar Singh, who, in dealing with the admis- 
sion of separation which had been made 
by Hulas Singh and his son obviously 
lacked the courage to deny it and attempt- 
ed to gloss it over bya faint admission 
that there had been some temporary sort of 
separation arising froma personal quarrel 
an explanation which cannot be accepted 
by anybody. He further attempted to 
vouch in favour of his view of jointness 
the existence of certain accounts in books 
which he carefully refrained from produc- 
ing. Taken as a whole, the parole evidence 
on both sides amounts to little or nothing 
with the exception of these incidents in 
Nar Singh’s evidence, which certainly 
militate against his case. 

The case has been very ably and careful- 
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ly argued by Mr. Malik, who has dwelt 
with great emphasis, not merely upon the 
entries in the khutas, which are suggestive 
enough, but upon the acts and deeds into 
which the separate members of this alleg- 
ed joint family actually entered. No 
satisfactory explanation of this view of the 
case. isto be found in the evidence, and 
it is not adequately dealt with by the 
learned Judge. When you add toit the 
admission of separation made by Sanwal 
Singh and his father Hulas Singh, it largely 
depreciates, if it does not destroy, the 
value of the ordinary presumption, and if 
you add further the unsatisfactory explana- 
tion of this and the absence of any satis- 
factory one for the non-production of the 
books, if there are any, and the fact in it- 
self, whichis notto my mind immaterial, 
that the creditor eventually thought that he 
had strong reason to believe that he was 
dealing with a separated Hindu and his 
widow, otherwise the attempt to enforce 
his rights by an cx parte decree against the 
widow of one member of a joint Hindu 
family readsmore like the act ofa man 
out of his mind, itis no more thar. just 
one of those circumstances taken with all 
the others which lend weight to one side 
or other in the scale. Ido dot believe as 
a rulein consulting other cases except for 
the purpose of extracting some general 
principle, as to which no question arises in 
this case, and on a question of fact one 
reported .case is seldom of the slightest 
assistance in India; but it does happen in 
this casc that Mr. Malik to my mind has 
been rightly able to draw our attention to 
the Privy Council caseof Net Ram Singh 
v. Tursa Kunwar (3) where the Privy 
Council upheld a Bench of this High Court 
in which they had overruled the Subordi- 
nate Judgeon very much similar grounds 
upon which Mr. Malik asks us to overrule 
the Subordinate Judge in this case. The 
facts of that case and of this case, if not 
absolutely similar, closely resemble one an- 
other, and the cases are in principle ana- 
logous. The absence from this case of the 
actual partition among the five brothers 
in one village mentioned in the judgment 
of the Privy Council is supplemented in 
the appeal before us by the admission 
made by Hulas Singh and Sanwal Singh 


(3) 20 Ind. Cas, $675, 17 C, W. N. 1085; (1918) M, 
W.N. 658; 14 M. L. T. 173; 18 L. J, 14 
R Ò). L, R, 863; 25 M, I.J. 489; WA. ic gg} 
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:of which there was nothing ofa similar 
.kind in the case cited. I canonly say that 
that case has infiuenced my mind.in com- 
, ing to the conclusion in this case that the 
documentary evidence is so strong as tu be 
irresistible in the absence of anything really 
satisfactory which one can take hold of on 
the other side adequate on this question. 
I agree with the order passed. 
~ ZK. ‘Appeal allowed. 
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AND NEXT FRIEND DUBIA BEWA— 
DsFENDANT—APPELLANT 
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= triable by the Court of Small Causes. [p. 846, col. 

“Ina suit for rent the owners of aù undivided share 
of anestate can treat the excess land in the occu- 
_pation of the tenants asa separate holding. Ip. 847, 
col. 1. 

Appeals against the decrees of the Sub- 
ordinate Judge, Malda, dated the 8th Sep- 
tember 1922, affirming that of the Munsif, 
Second Court, Malda, “dated the 14th Sep- 
tember 1921. 

Babus Debendra Narain Bhattacharjee 
and Biseswar Bagchi, for the Appellants. 


Babu Krishna Kamal Moitra, for the Re-* 


, spondents. 


JUDGMENT.—These two appeals 
‘arise out of suits which were heard to- 
“ gether in both the lower Courts. The lower 
‚Appellate Court in describing the suits 
' states that they are suits for the rent of 
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different arreas of land 'and- also that in 
both suits the plaintifis claim compensation 


for the use and occupation of excess land.. - 


It is contended on behalf of the appellant 
that suits for compensation for use and 
occupation of land are of the nature of suits 
for damages which are triable in a Court 
of Small Causes and that the Munsif had 
not jurisdiction to deal with this part of the 
claim. Though it would seem that the 
plaint has not been well drafted the suits 
were in effect and were treated not as suits 


‘for damages for occupation ‘of the excess 


land but as suits for assessment and reali- 
zation of rent for the excess land. The. 
decree granted by the Munsif and conr 
firmed by the lower Appellate Court is 
clearly a decree in which the total rent’ 


has been assessed on the total areas of 


excess land in each suit and for rent for. 
the land which was originally settled and 
also for the excess land. We, therefore, 
overrule the first contention raised on be- 
half of the appellant. 

The-next contention taken is that the 
lower Courts were wrong in treating. this 
excess land as a separate holding. The 
plaintiffs sued as proprietors of an estate 
bearing Touzt No. 123. The lands in suit are 
in Mouza -Muraripore and that mouza 
appertains to two Touzis Nos. 123 and 124 
The owners of Touzi No. 
124 succeeded in dispossessing the plaintiff 
and their co-sharers from their possession 
of that touzi and the plaintiffs were com- 
pelled to establish their rights by a civil 
suit. While the plaintifis were out of 
possession the owners of Touzt No. 124, the 


“pro forma defendants Nos. 3 to 10 in the 


present suit, settled the land which is the 


-subject of these suits with the principal 


defendants. It is contended that the plaint- 
iffs cannot ignore that settlement, and 
while recognizing the previous settlement 
of a part of the land treat the excess land 


„outside the area originally settled as a new 


holding. In-our opinion the lower Courts 
were right in holding that the decision of 
this Court in the case of Abdul Hakim 
Saha v. Rajendra Narayan Roy (1), enables 
the plaintiffs to succeed on their suit as 
framed. On behalf of the appellant reliance 
is placed on the decision of another Bench 
of this Court in Parbatty Debya v, Mathura 
Nath Banerjee (2), in which it was pointed 

(1) 1 Ind. Cas. 312: 13 ©. W. N. 635 

(2) 15 Ind, Cas, 453; 40 C. 29; 16 O. W.N. 877; 160, 
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out that sn undivided share could not be a 
holding within the meaning of s. 30 cf the 
Bengal Tenancy Act. In that case the 
question for decision was whether the 
plaintiff who was the owner of an undivid- 
ed share of a howla could bring a suit for 
enhancement of rent under s. 30 of the 
Bengal Tenancy Act, and it was decided 
that he could not. In the present case the 
question is whether the plaintiffs as owners 
of an undivided share of an estate can 
treat the excess land in the occupation of 
the tenant-of the estate as a separate 
holding. On that point the ruling we 
have cited is decidedly in favour of the 
plaintiffs, and we are not prepared to 
dissent from it. . 

That being so we must upheld the judg- 
ment and decrees of the lower Court and 
dismiss these appeals with costs. i 

Z.K, Appeals dismissed. 
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in default of payment, is a suit - 


Mr. Bahadurji, (with him Mr. Binning), 

for Respondent No. 2. ` 
JUDGMENT. 

Macleod, C.d.—The contest in this 
appeal lies between the 2nd defendants 
(appellants) and the plaintiffs (respondents) - 
and the facts material to this purpose may 
be shortly stated :— 

In the month of December 1919, the 
plaintiffs, a syndicate, sold to the lst de- 


‘fendants (the Sipra Cotton Spinning and 


Weaving Mills, Ltd.,) the machinery and 
buildings of the Adamjee Peerbhoy Mills 
at Bombay for Rs. 23,00,000. By an agree- 
ment dated October 14, 1920, the lst de- 


‘fendants agreed to sell a moiety of the said. 


machinery and buildings to the 2nd defend.-. 
ants, (the Indian Spinning and Weaving 
Co., Ltd.) for the sum of Rs. 12,50,000 
(Ex. A). On July 10, 1921, the 2nd defend- 
ants mortgaged the whole of their Mills 
situated at Ahmedabad and also the moiety. 
of the machinery etc., purchased from the 
lst defendants, to the Ist defendants to 
secure payment of Rs. 6,25,000, being part 
of the purchase money of the said machi- 
nery and materials. The due date for 


. payment ofa this mortgage-debt was April 


2, 1922, (Ex. B). On January 19, 1921, the 
Ist defendants transferred this mortgage 
to the plaintifs, who on the same day 
gave notice of the transfer to the 2nd 
defendants. On April 4, 1922, plaintiffs as 
such transferees called upon the 2nd de- 
fendants to pay the amount due on the 
said mortgage. The reply was that the 


mortgage was not binding on the 2nd de- 
fendants; this contention, 


however, was 
disallowed by the Trial Court. On May 2, 
1922, the 2nd defendants mortgaged their 


‘Mills at Ahmedabad and also the moiety 


of the said machinery to the 4th defendants 
(Ex. 42). The 5th defendants (Girdhardas 
& Sons) are the agents of the 4th defend- 
ants (the Industrial Bank of Western India, 
Ltd.), and they were appointed agents of 
the 2nd defendants on or about March 4, 
1922. The 3rd defendants were the previous 
agents of the 2nd defendants. 

` On July 24, 1922, the plaintiffs brought 
bhis suit against: the lst, 2nd and 3rd de- 
fendants. They claimed that the amount 
due to them from the Ist defendants for 
balance of the purchase-money and interest 
up to April 2, 1922, was Rs. 9,41,103-0-4; 
and that the amount due from the 2nd 
defendants under the said mortgage (Ex. B) 


and transfer was Rs. 6,80,172-12-6, They 
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prayed, inter alia, thatthe Ist defendants 
“and the 2nd defendants might be ordered 
to pay the said sums of money, respectively, 
and. that the amounts which might be 
recovered by them from the 2nd defendants 
“might be applied towards payment of 
the amount dus from the Ist defendants, 
that in default of payment by the 2nd 
defendants the mortgaged properties might 
be sold by and under the directions of the 
Court. Leave to sue was granted under 
el. 12 of the Letters Patent. 

It is important to note that both the said 
mortgages, namely, Ex. B and Ex. 42, were 
duly registered under the provisions of the 
Indian Registration Act, 1908. But as 
‘regards neither of them were the require- 
ments, of s. 109 of the Indian Companies 
Act, 1913, fulfilled. That section requires 
such mortgages to be filed with the Regis- 
trar of Joint Stock Companies for registra- 
tion inthe manner required by that Act, 
within twenty-one days after the date of 
their creatioi. On August 4, 1922, the 4th 
and 5th defendants applied to the District 
Court of Ahmedabad that the time for 
registration might be extended (s. 120, 
Indian Companies Act, 1913), alleging that 
“the delay in registration was not of-a 
nature to prejudice the position of creditors 
or share-holders‘of the India Spinning & 
Weaving Oo, Ltd.” G.e., the 2nd defend- 
ant Company) “ and in fact had not pre- 
judiced it” (Ex. H). The Court extended 
time, but “without prejudice to the rights 
of parties acquired prior to the time when 
the mortgage should be actually register- 
ed.” 
gistered by the Registrar of Companies on 
August 9, 1922. On September 22, 1922, 


the plaint was amended by bringing the 


4th and 5th defendants on record. But no 
leave was obtained to sue these added de- 
fendants. ; 

The plaintiffs themselves obtained a like 
extension of time for the registration of 
their mortgage from the said Court on 
December 2, 1922, (Ex. J.), and the defect 
was cured. 

Various defences to the suit were raised 
by the different defendants and many 
issues were framed. -But the only issues 
which need be referred to at present 
were:— 

(1) Whether the mortgage dated January 
10, 1921, (Ex. B), by the 2nd defendants to 
the lst defendants was binding on the 2nd 
defendants? 


The mortgage was accordingly re-. 


(2) Whether the Court had jurisdiction 
to entertain the plaintiffs’ claim for sale 
of the mortgaged property so far as the 
same was land or attached to land situate 
outside the jurisdiction. ` l 

(3) Whether the mortgage in favour of the 
4th defendants was valid in law? 

(4) Whether the mortgage of May 2, 1922, 
was not entitled to priority over the mort- 
gage in favour of the Ist defendants. 

(5) Whether the Court had jurisdiction to 
try the suit as against the 4th and 5th de- 
fendants or either of them? 

The learned Trial Judge held that :— 

(1) He had jurisdiction to try the suit; 

(2) The mortgage dated January 10, 
1921, was binding on the 2nd defendant 
Company ; i 

(3) The mortgage in favour of the 4th de- 
fendants was valid in law. 

As regards the question of priority he 
held that “the mortgage of May 2, 1922, had 
priority over the mortgage of January 10, 
1921,. so far as it related to immoveable pro- 
perty or any interest therein, but as under 
the latter mortgage machinery was also 
mortgaged, it would be necessary to- order 
an inquiry as to which of the machinery was 
fixed to the land and went with the land, 
and what would be considered as move- 
ables, unless the parties came to some 
arrangement.” He then passed a decree 
from which the plaintiffs filed Appeal. No. 2 
of 1925; the 4th and 5th defendants filed 
cross-objections. ` The plaintiffs did. not 
make the 2nd defendants a party to that 
appeal and when it came on for hearing, 
the Court was not informed that the 2nd 
defendants had filed the present Appeal 
No. 16 of 1925. Appeal No. 2 of 1925 was 
decided in favour of the plaintiffs, the Court 
holding that the mortgage on which the 
4th and 5th defendants relied was not 
effective against the plaintiffs’ mortgage, so 
that it was not necessary to deal with the 
question of jurisdiction.. 


When the present appeal came on for 
hearing it was apparent that the first issue 
to be decided was theissue relating to 
jurisdiction, and as the appellants contest- 
ed the correctness ofthe decision of this 
Court in Yeshvantrao Holkar v. Dadabhat 
Cursetji (1) the Court directed that the 
appeal shouldbe heard by a Full Bench. . 
T'he issue relating to jurisdiction has now 
been fully argued before us, and it is necés~ 


(1) 14 B. 353; 7 Ind, Dec, (x. s.) G95, 
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sary that we should give our decision upon 
it, since if the Court has no jurisdiction to 
entertain the plaintiffs’ claim for the sale 
ofthe mortgaged property, the argument 
on the other points mentioned in the memo- 
randum of appeal will be directly affected. 

Clause 12 of the Letters Patent is as fol- 

lows :— : 
_ “And We do further ordain that the said 
High Court of Judicature at Bombay in 
the exercise of its Ordinary Original Civil 
Jurisdiction shall be empowered to receive, 
try, and determine suits of every descrip- 
tion if in the case of suits for land or 
other immoveable property such land or 
property shall be situated, or in all other 
cases if the cause of action shall have arisen, 
either wholly, or, in case the leave of the 
Court shall have been first obtained, in 
part, within the local limits of the Ordinary 
Original Jurisdiction of the said High 
Court, or if the defendant at the time of 
the commencement of the suit shall dwell 
or carry on business, or personally work for 
gain, within such limits, except that the said 
High Court shall not have such Orginal 
Jurisdiction in cases falling within the 
jurisdiction of the Small Cause Court at 
. Bombay, in which the debt or damage or 
value of property sued for does not exceed 
one hundred rupees,” 

The question then is whether a suit based 
on a mortgage of land outside the local 
limits of the Ordinary Original Jurisdiction 
of the High’ Court, claiming the usual 
mortgage-decree for sale of the property in 

. default of payment, is a suit for land within 
the meaning of that clause. Incidentally 
it may be mentioned that the whole of the 
property was outside the jurisdiction and 
the defendants resided outside the juris- 
diction. Ifthe question had to be decided 
without reference to previous decisions of 
this Court, I do not think, speaking for 
myself, that there could be'any doubt that 

. the suit was a suit for land, but we are 
faced with the fact that ever since the 
decision in Yeshvantrao Holkar v. Dadabhai 
Cursetji (1) this Court has assumed juris- 
diction to entertain ‘suits on mortgages on 
land outside its jurisdiction, The High 
Courts of Calcutta and Madras have con- 
sistently refused to-exercise jurisdiction in 
such suits. It will be necessary, therefore, 

to analyse the-cases on the question decid- 
ed by this Court and compare them with 

‘the cases decided by the High Courts of 
Calcutta and Madras. Then, even if we 


bf 


think that on a strict interpretation of 
cl. 12 a suit on a mortgage is a suit for 
land, we must determine whether we are 
entitled to place a different construction on 
that clause to the one which for the last 
thirty-five years has been placed upon it 
by this Court. In Yeshvantrao Holkar v. 
Chasing Cursetji (1) the facts were as fol- 
ows :— 

Atasale held by the Commissioner for 
taking accounts under an order of the 
Court, the defendant became the purchaser 
of the Bhandup Estate in Salsette outside 
the Ordinary Original Jurisdiction, for the 
sum of Rs. 2,03,000. He paid Rs. 30,000 and 
asked the plaintiff to lend him Rs. 1,60,000 
whieh the plaintiff agreed todo on certain 
terms. The defendants was to get the sale 
confirmed to him and a proper conveyance 
executed; the defendant was then to mort- 
gage the property to the plaintiffs as a 
security for the loan ; the plaintiffs’ agent 
was to reside on the estate and the net 
income was to be paid to him. If the net 
income was not sufficient to satisfy the in- 
terest the defendant should make good the 
deficiency and in default the plaintiff might 
enter with power to sell, The plaintiff 
prayed, inter alia, that the defendant might 
be ordered to pay Rs. 1,60,000 by a short 
date and that in default the Bandhup 
Estate might be sold by and under direc- 
tions of the Court. The defendant pleaded 
that the Court had no jurisdiction. The 
Trial Court held that there was jurisdiction 
and passed a decree. The defendant ap- 
pealed. In givingjudgment Sargent, C. J., 
said (page 358*) :— 

“The expression ‘suits for land’ was con- 
sidered as far back as 1872 with reference 
to the application of s. 5 of Act VIII of 
1859 by a Division Bench of this Court...in 
Yenkoba Balshet Kasar v. Rambhaji Valad 
Arjun (2), where the suit was on a bond, 
and asked for sale of the mortgaged land.” 

That was a decision in an appeal on the 
Appellate Side of the High Court from the 
decision of the Judge of Khandesh. The 
Court said (page 137) :— 

“We think that this is not a suit for land 

_ within the meaning of s. 5 of Act VIIL of 
“1859, Comparing that section with ss. 223 
and 224 of the Code, we think that a suit for 
land is asuit which asks for delivery of the 
land to the plaintiff. We may observe that 


(2) 9 B. H. O. R. 12, 
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“the Court of Ohancery, though it has no 
“power directly to affect property situate out 


ofthe bounds ofits jurisdiction, and will not 
therefore, try the validity of a Will of land 
in the Colonies though made in England,... 
nor entertain a bill of partition...yet will 


‘order the sale of an estate in the Colonies, 


in order to realise a sum of money charged 
upon it. Gascoigne v. Douglas (3) and Noel 


' v, Robinson (4).” 


The terms of cl. 12 of the Letters Patent 


' were in the main similar to those employed 


in s. 5 of Act VIII of 1859 and were intended 


to include every description of case over - 


which the Mofussil Courts had jurisdiction, 
but it may well be doubted whether the 
Mofussil Courts had the powers of the 
Court of Chancery, and in any event the 
reference to such powérs was unnecessary 
if the term “suits for land” was to be 


‘ confined to a suit for the delivery of 


possession of land to the plaintiff. A suit 
on a mortgage would then come within 
the category of “all other cases.” Sargent, 
C. J, adopted this limitation imposed 
on the term “suits for land” by the 
Court in Yenkoba Balshet Kasar v. Ram- 
bhaji Valad Arjun (2). He referred to the 
decision in Delhi and London Bank v. 
Wordie (5), in which the Court appeared 
inclined to construe “suits for land” in the 


Letters Patent as meaning suits ‘“substan- ` 


tially forland,” that is, for the purpose of 


- acquiring title to or control over land, 


though they decided the case on another 


- ground, and to the decision in Sreenath 


~ 


Roy v. Cally Doss Ghose (6), that the High 
Court had no jurisdiction to decree specific 
performance of an agreement to execute a 


“ mortgage of land beyond the jurisdiction 


of the High Court, which his Lordship con- 
sidered would excludethe jurisdiction of the 
High Court in the large class of cases in 
which English Courts of Equity exercised 
jurisdiction although the lands were in the 
Colonies or even in foreign States. Refer- 
ence was made to the principle on which 
they proceed, as stated by the Earl of 


, Selborne, L. C., in Ewing v, Orr-Ewing (7). 


401; 82 W. R 978, 


“The Courts of Equity in England are, and 


‘always have been, Courts of conscience, 


operating in personam and not in rem; and if 


(3) (1770) Dick 431; 21 E. R. 337. 

(4) (1687) 1 Ver. 453; 23 E. R. 580. 

(5) 10. 249; 25 W. R. 272; 1 Ind. Dee. (w.s.) 158. 
(6) 5 O. 82; 2 Ind, Dee. (N. 8.) 663. 


(7) (1884) 9 App. Cas, 84; 53 L. J, Ch, 435; 50 L.T, 


the exerciseof this personal jurisdiction they 
have always been accustomed to compel the 
performance of contracts and trusts as to 
subjects which were not either locally or 
ratione domicilti within their jurisdiction.” 

His Lordship accordingly held that the 


-guit, whether it could be regarded as a suit 


for specific performance or to enforce an 
equitable mortgage by depositof title-deéds, 
was clearly one which a Court of Equity in 
England would entertain [Paget v. Ede (8)], 
and in which they would, if the lands were 
in the Colonies where it was the practice 
in mortgage suits to enforce the security by 
sale, make an order for sale instead of one 
for foreclosure, and concluded that if it 
had been intended to exclude suits in 
personam as well as suits in rem from the 


. Jurisdiction of the High Court, the framers 


of the Letters Patent, who were presumably 
English: lawyers, would have employed 
different language. : 

A decree for the sale of the land by the 
officer of the High Court was, therefore, . 
confirmed. With all due respect it appears 
to me that the learned Chief Justice omitted 
to notice that the essential conditions on 
which the jurisdiction of the. Courte in 
Equity in England rests in these cases, is 
that they have a person within their juris- 
diction against whom they can exercise their 
authority. He must either reside within 
the limits of the jurisdiction or carry on 
business within those limits. His obedience 
to the order of the Court can then be 
secured either by the arrest of his person or 
the attachment of his goods: Pennv. Lord 
Baltimore (9). The Advocate-General argu- 
ed that a “person within the jurisdiction” 
means a person brought within the jurisdic- 


- tion, but he did not find any case in which 


the Court of Chancery has allowed a suit 
in personam to be prosecuted against a 
person beyond the jurisdiction. If, however, 
a suit has been rightly instituted against 
persons within the jurisdiction and it is 
found that a person outside the jurisdiction: 
is a necessary party leave will be given to 
serve that party outside the jurisdiction: 
Bawtree v. Great North-West Central Ry. 
Co. (10). The defendant in Yeshvantrao 


-Holkar v. Dadabbai Cursetji (1), neither 


resided nor carried on business within the 


® (1874) 18 Eq. 118; 43 L. J. Ch. 571; 301. T, 228; 
22 W. R. 625. 


(9) (1790) 1 Ves. Sen. 444; 1 Wh. & T. L. O. 17th Ed, 
755: 27 E. R. 1132 l 


(10) (1898) 14 T, L. R. 448, 
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jurisdiction, so itis difficult to see how the 
Court could have enforced its decree either 
by arresting his person or by attaching 
his goods. On that ground alone, in my 
opinion, the decision in Yeshvantrao Holkar 
v. Dadabbai Cursetji (1) was wrong. 

In Sorabji Cursetji Sett v. Rottonji Dos- 
sabboy Karani-(11) the plaintiff brought a 
suit for foreclosure in default of payment 
of the amount due on two mortgages exe- 
cuted in Bombay by the defendant of cer- 
tain properties situated outside the juris- 
diction. The defendant also resided out- 
side the jurisdiction. Leave was granted 

_under cl. 12 of the Letters Patent. The 
defendent contended that the Court had no 
jurisdiction to try asuit for land outside 
the jurisdiction. Strachey, J., felt great 

‘ difficulty in holding that the expression 
“suits for land,” did not include a suit for 
foreclosure and doubted whether the deci- 
sion in Yeshvantrao Holkar v. Dadabhat 
Cursetji (1), was binding on him, but, on 
examination of the ratio decidendt in that 
case he held that it was, sinceit decided that 
(page 705*) “in using the expression ‘suits 
for land,’ the framers of cl. 12 of the Letters 
Patent had in view the doctrines of the 
. Court of Chancery in reference to suits 
relating to land situate out of England, and 
intended to exclude from the Court's juris- 
diction only such suits relating to land as, 
if brought in England, the Courts, would 
have refused to entertain on the ground 
that the land was situate abroad.” The 
learned Judge then referred to the rule in 
England as stated in Dicey’s Conflict of 
Laws and to the exception to the rule that 

‘the Courts have “jurisdiction to entertain 
an ‘action against a person who is in ling- 
land respecting land situate out of England 
on the ground of a contract or an equity 
between the parties with reference to such 
.land.” The italics are mine, for although 

the learned Judge noted that the person 
against whom the equitable jurisdiction 
would be exercised had to be in England, 
he appears to have thought it made no 
difference that the defendant before him 

“was outside hisjurisdiction, provided that 
leave was obtained under cl. 12. 

In Vaghoji v. Camaji (12) the plaintiffs 
filed their suit in Bombay against the de- 


fendant who resided in Bombay, for a de- - 


claration that they were entitled to the ex- 
(11) 22 B. 701; 11 Ind. Dee. (N. s.) 1050. 
(12) 29 B. 249; 6 Bom. L. R. 958. 
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clusive possession and enjoyment of a cer- 
tain talao beyond the local limits of the 
Court's original jurisdiction. On a summons 
for the rescission of the leave given under 
cl. 12, Russell, J., was of opinion that the 
plaintiffs were really seeking a remedy in 
personam and held that leave had been 
properly granted. The defendant appeal- 
ed. Jenkins, O. J., first pointed out that 
the granting of leave made no difference 
as if the suit was one for land, leave would 
be of no avail. It was sometimes overlooked 
that under cl. 12 leave was only required 
when the cause of action had arisen in part 
within the local limite of the ordinary 
original civil jurisdiction. It may be noted 
in passing that by the decision of this Court 
in Bachoo Harkisondas v. Nagindas Bhag- 
wandas (13) a -different construction has 
been placed on cl. 12 and it was held that 
if the land was partly within the jurisdic- 
tion the suit would lie for the land outside 
the jurisdiction if leave was obtained. In 
Harendra Lal Roy v. Hari Dasi Debi 
(14) which was a suit on a mortgage bond; 
it appears to have been admitted that if 
part of the land mortgaged was within the 
jurisdiction of the High Court, that would 
suffice to prevent jurisdiction in the High 
Court to try the case, 

To return to Vaghoji v. Camaji (12) it 
was next contended that the suit was not a 
suit for land as it did not ask for delivery 
of the Jand and the question was settled by 
authority. The learned Chief Justice, there- 
fore, dealt with the authorities to which I 
have already referred. With reference to 
Yenkoba Balshet Kasar v. Rambhaji Valad 
Arjun (2), he said (page 254*): 

“This view [thata suit for land was a 
suit in which delivery of land was asked 
for] was based ona comparison of s, 5 [ot 
Act VIII of 1859] with ss. 223 and 224 of the 
Act, which speak of a ‘decree for a house, 
land or other immoveable property,’ 

“We have no such guide in the Letters 
Patent...and the decision, standing alone 
is nota decision by which we are bound 
in construing cl. 12 of the Letters Patent.” 

Then referring to Yeshvantrao Holkar v. 
Dadabbai Cursetji (1) his Lordship said that 
the ratio decidendi by which they were 


(13) 23 Tnd. Gas. 912; 16 Bom. Iu, R, 263. 
(14), . Cas. 637; 41 I. A. 110; 16 Bom. L. ; 
27 M. L. J. 80; (1914) M. W. N: 462,16 MLL, TEN 


. O. W. N. 817; 19 C. L. J. 484; 12 A. L. J. 774; 1L. W 


1050; 41 O. 972 (P. C). 
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‘bound was. to. be found in the concluding 
paragraph, and the test was whether the 
suit was one which would have been en- 
tertained by the Courts of Equity in Eng- 
land in relation to land abroad and for that 
purpose it was necessary to see what the 
plaintiffs prayed for by their plaint. They 
asked for a declaration that they were en- 
titled to exclusive possession and enjoy- 
ment of the talao and for an injunction to 
giveeffect to that declaration. An examina- 
tion of the authorities established the pro- 
position that a Court of Equity in England 
only assumed jurisdiction in relation to 
land abroad where as between the litigants 
or their predecessors some priority or 
relation was established on the ground of 
contract, trust or fraud, and not where the 
| purpose was to obtain a declaration of title 
to foreign land. His Lordship concluded 
that the expression “suits for land” could 
not be intended to be read with a technical 
‘limitation which had never been associated 
with it, and taking the words in their fair 
natural meaning there would be no doubt 
that. the suit before the Court was a suit 
for land. 

In Zulekabai v. Ebrahim (15), Davar, J., 
after a review of the authorities, held that 
a suis inter alia to enforce the delivery 
to the plaintiff of the title deeds of certain 
immoveable property outside the jurisdic- 
tion, where it appeared on the pleadings 
that the substantial point to be decided 
was the title of the plaintiff to the property 
was a suit for land and the High Court had 
no jurisdiction to try the case. In Jug- 
gernauth Doss v. Brijnath Doss (16) the con- 
trary was held, andi think rightly, as it 
is difficult to see how a suit to recover title 
deeds can be beyond the jurisdiction of 
the Court ifthe defendant is within the 
jurisdiction. 

In Yeshvadabai v. Janardhan Ripken 
Warik (17) the plaintiff sued . to recover 
maintenance charged on specific immove- 
able property in Bombay. At the date of 
the institution of the suit the defendant 
was, not residing in Bombay, and it was 
held that no part of the cause of action arose 
within the jurisdiction. The question then 
arose whether the suit was a suit for land, 
Fawcett, J., said (page 1175*): 


(15) 17 Ind. Cas. 198; 37 B. 494; 14 Bom. L. R, 846. 
BG) ac. 32 322; 3 O. L. R. 375; 2 Ind. Dec. (x. R, S48. | 
(17) 81 Ind: Oas. 776; 25 Bom, L. R.1172; (1924) A, 
1. R. (BJl 
j R: (B) I a a aaa a aana nn 
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“Referring to Vaghoji v. Camaji (12) he 
(Davar, J.,) says that ‘Sir Lawrence Jenkins 
there lays down in clear and explicit lan- 
guage that the words ‘suit for land’ do not 
mean only suits for the recovery of land. It 
is true that it has been held by this Court 
that a suit for foreclosure of a mortgage ou 
land is not a suit for land:. Sorabji Cursetji 
Sett v. Rattonji Dossabboy Karani (11), 
although, according to the Calcutta and 
Madras decisions, such a suit would be a 
suit for land. But its authority is much 
weakened by Vaghoji v. Camaji (12) and 
the substantial criticism of Yeshvantrao 
Holkarv. Dadabhai Cursetji (1), contained in 
Mulla’s. Civil Procedure Code, 7th Edition., 
p. 1036. Ican see no sufficient reason for 
refraining from following the decision of 
the Madras High Court in Sundara Bai 
Saheb v. Thirumal Rao (18).”— . 

Fawcett, J., then referred to Sitabat 
Raghunath Vaidya, vx. Lakmibai Vyankatesh 
Vaidya (19), a case under s. 16 of the C. P. 
C. That section which does not apply to 
Chartered High Courts in exercise of their 
ordinary original civil jurisdiction now 
makes it perfectly clear what suits shall be 
filed in the subordinate Courts in the 
Court within the local limits of whose juris- 
diction the property is situated. There is 
some justification for thinking that the suits 
under headings (a) to (e) were the suits 
which were covered by the expression “suits 
for land” in s, 5 of Act VIII of 1859 and the 
proviso gives a partial effect to the maxim 
“Equity acts in personam.” 

The conditions, as pointed out by Mr. 
Mulla, are (1) that the relief sought can be 
entirely obtained through the personal 
obedience of the defendant and (2) the pro- 
perty must be situated in and not beyond 
British India. 

Returning to Yeshvadabat v. Janardhan 
Raghunath Warik (17), Fawcett, J., con- 
sidered that- the words “suits for land” in 
cl. 12 were very wide words and ordi- 
narily covered suits in which there was 
to be a determination of a right such as 
that claimed in the case, viz., to have’ the 
property charged with the maintenance 
awarded to the plaintiff, It would follow 
sin effect that the learned Judge was really 
of opinion that the words “suits for land” 
covered all the suits mentioned in s, 16 
under headings (a) to (e). 

, (18) 3 Ind. Oan. aesa; 33 M. 131 at p. 133; 6 M. L. T. 
263; 20 M. L, J. 

(19) 32 Ind, Gas, “985; 18 Bom. L. R. 67:40 B. 337, ` 
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In Venkatrao Sathupathy v. Khimji Assur 
Virji, (20), it was held that asuit by a mort- 
gagee to enforce his rights under a mort- 
gage was nota suit for land within the 


meaning of cl, 18, Scott, C. J., said (page ` 


5386—38*):— 

“Speaking for myself, it appears to me 
difficult to understand how a suit in which 
the mortgagee seeks to have the land vested 
in him under’ his mortgage sold to some- 
body else by the agency of the Court is 
a suit for land. Itisa suit to realise and 
dispose of his and his debtor’s interest in 
the land. The object of the suitis not to 
obtain land or to obtain a declaration of 
title to land or to obtain damages for inter- 
ference with land, but to obtain re-payment 
of debt owing to the plaintiff and for that 
purpose to realise the security which has 
been vested in him...It has been suggested 
for the defendants, however, that the Court 
here cannot actin personam, inasmuch as, 
although the cause of action: arose wholly 
or in part within the-jurisdiction and leave 
has been obtained to sue, he and the other 
defendants reside not in Bombay but in 
Bellary. But the personal jurisdiction of 
the Court is exercised under cl. 12 of the 
Letters Patent not only in cases where the 
defendants or some of them reside perman- 
ently within the jurisdiction but in cases 
where, according to the provisions of the 
Letters Patent, they have been lawfully 
caused to appear upon summons where the 
cause of action or part of it has arisen in 
Bombay:...... Lastly, I may refer to the judg- 
ment of Byrne, J. in Duder v. Amsterdamsch 
Trustees Kantoor (21) as showing that where 
a defendant is lawfully brought before the 
court, the Court would not be deterred 
from making an order in personam with 
respect to land situate outside the jurisdi- 
. tion merely by the fact that the person 
so brought before it has his residence in 
another country.” - 

But it must be noted that in Duder v. 
Amsterdamsch Trustees Kantoor (21) the 
other defendants were within the jurisdic- 
tion, and leave was given to serve the fresh 
defendants outside the jurisdiction follow- 
ing the decision in Bawtree v. Great North 
West Central Ry. Co. (10). A certificate was 


granted for leave to appeal to the Privy 
Council 


(20) 80 Ind. Cas. 442; 26 Bom. L. R. 53 


5. 
(21) (1902) 2 Ch. 132; 711. J. Oh. 618; 87 L. T. 22; ` 
50 W. R. 551. 
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in Venkatrao Sathupathy v. 


Khimji Assur Virji (20) but the appeal was 
not prosecuted. ; 

In Jasraj Foorji v. Akubai (22) it was 
held by Shah, J.. that the High Court had 
jurisdiction to entertain a suit by a mort- 
gagee to enforce the mortgage against pro- 
perty outside the local limits of the ordi- 
nary original civil jurisdiction, against a 
mortgagor living outside the jurisdiction. 
His Lordship referred to the decision of the 
Privy Council in Harendra Lal Roy v, 
Hari Dasi Debi (14), which it was contended 
A aan Holkar's case (1) and said (page 
540*) :— 

“Speaking for myself I find it difficult to 
reconcile the view taken by their Lordships 
Laa a in Harendra Lal Roy v. Hart 
Dassi Debi (14) with the decision in Yesh- 
vantrao Holkar v. Dadabhai Cursetji (1).” 

Butasthe decision in Venkatrao Sethu- 
pathy v. Khimji Assur Virji (20) was sub- 
sequent to the decision ofthe Privy Council, - 
though it made no reference to it, the learned 
Judge considered that the later decision of 
the Appeal Court was binding upon him. 

In Rajah Kotakal v. Malabar Timber Co. 
(23), Fawcett, J., held that a suit to declare 
a charge upon lands outside the jurisdic- 
tion was nota suit for land, though if the 
land was within the jurisdiction it would 
be a suit for land so as to give the High 
Court a jurisdiction which it would not 
otherwise have had. I find it difficult myself 
to reconcile this decision with the decision 
of the same learned Judge in Yeshvadabai v. 
Janardhan Raghunath Warik (17) but 
Fawcett, J., satisfied himself that this could 
be done. He thought that when the land 
was outside the jurisdiction the words “suits 
for land” in cl. 12 should be read subject to 
the qualification that the Bombay High 
Court had a jurisdiction in personam simi- 
lar to that exercised by a Court of Equity 
in England and by a Mofussil Court under 
the proviso to s. 16 of the C. P. C., 1908. 

There may be some justification for say- 
ing that the Court has jurisdiction to de- 
clare in favour of A that he shall havea 
charge on the property of B outside the 
jurisdiction and to restrain B from dealing 
with the property if B resides within or 
has property within the jurisdiction, so 
that obedience to the decree can be en- 


(22) 80 Ind. Cas. 1007; 26 Bom. L. R. 539; (1924) A. 
L R. (Bà 419. 

(23) 80 Ind. Cas. 1049; 26 Bom. L, R, 541; (1924) A, 
T. R. (BJ) 412; 48 B. 625. 
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fotced by arresting B or attaching his pro- 
perty, but the plaintiff asked for an order 
for sale in default of payment on the trial 
of the preliminary issue regarding jurisdic- 
tion. The learned Judge declined to deal 
with the question whether a suit to en- 
force the charge by sale of land could be 
said to be within the personal jurisdiction. 
In Pranlal Tribhuwandas v. Goculdas 
Damodar (24) Pratt, J., held that the High 
Court had no jurisdiction to grant a de- 
claration as to who out of two or more com- 
peting mortgagees was a prior mortgagee, 
when the property mortgaged was. ouside 
the jurisdiction of the Court. His own 
opinion was that Holkar’s case (1) had been 
overruled by the Privy Councilin Harendra 
Lal Roy v Hari Dassi Debi (14) but by 
virtue of the decision of the Appeal Court 
in Venktrao Sathupathy v. Khimji Assur 
Virji (20) he was constrained to hold that 
‘Holkar’s case (1) was still good law. However 
he considered that the declaration the 
plaintiff asked for was not within the equit- 
able jurisdiction assumed by the English 
Courts in such cases on the authority of 
Vaghaji v. Camaji (12) since no privity 
on the ground of contract, trust or fraud 
was established between the plaintiff and 
the 2nd defendant. 
Whether asuit for specific performance 
of acontract for sale of land outside the 
jurisdiction can lie inthis High Court at 
the instance of the purchaser has not been 
expressly decided. . 
- In Jamshed Khodaram Irani v. Burjorji 
Dhunjibhai (25) the plaintiff sued for speci- 
fic performance of a contract by him for 
the purchase of land outside the limits of 
its ordinary original civil jurisdiction. 
No issue was raised on the question of 
jurisdiction and a decree was eventually 
passed in favour of the plaintiff, though 
it might be considered that such a decree 
would involve the conveyance and. delivery 
of land. | 


I now come to the cases cited which 
have been decided by the High Court of 
Calcutta. In Delhi and London Bank v. 
Wardie (5), the plaintiff filed a suit against 
‘the trustees of a certain deed executed by 
two of the defendants conveying inter alia 


(24) 88 Ind. Cas. 92; 27 Bom. L. R. 570; (1925) A, I. 
‘R. (B.) 333. 

(25) 32 Ind. Cas, 246; 18 Bom. L. R. 163; 30 M. L. 
J. 186; 3 L. W. 239; 19M. L. T. 184; 14A. L, J. 225; 
€916) 1 M. W. N. 229; 230. L. J. 358; 20 C, W. N, 744; 
40 B. 289; 43 I. A. 26 (P. O), 


-property oùtside the jurisdiction of “the, 


High Court upon certain trusts, praying 
that the trusts of the deed might be carried 
into effect that the trustees might be re- 
lieved and a Receiver appointed to carry 
out the trusts under the orders of the Court. 
After referring to Penn v. Lord Baltimore 


. (9), Bagrm v. Moses (26) and Paget v, Ede (8) 


their Lordships said (page 263*) :— 

“But those cases are all more or less 
distinguishable from the present, which de- 
pends not so much upon the jurisdiction 
generally exercised by Courts of Equity, as 
upon whether this suit is brought sub- 
stantially ‘for land’; that is, for the purpose 
of acquiring title to, or control over, land 
within the meaning of a particular clause 
in the Charter; and we think, having re- 
gard to whatis the real object of the suit, 
and to what are the rights and contentions 
of the respective parties, it is impossible © 
to say that this is not substantially a suit 
for land. The express purpose of the 
suit is to compel the sale of the whole of 
the land conveyed by the trust deed.” 

In Juggernauth Doss v. Brijnath Doss (16) 
it was held that a suit to recover title- 
deeds, although it might involve a question 
of title, was not a suit to obtain posses- 
sion of land or to deal in any way with 
the land itself within the meaning of the 
Charter. In Sreenath Roy v. Cally Doss 
Ghose (6) the defendant borrowed Rs. 4,000 
from the plaintiff and agreed to execute. 
a mortgage of land beyond the jurisdiction 
of the Court. It was held that so far as 
the suit was a suit for specific perform- 
ance of the agreement with respect to land 
the Court had no jurisdiction, but that in 
the circumstances of the case a money 
decree would be passed for the return of 
the Rs. 4,000. 

In Land Mortgage Bank v. Sudurudeen 
Ahmed (27) a vendor sued in the High 
Court to enforce inter alia the specific per- 
formance of a contract entered into by the 
defendant for the purchase of land out- 
side the jurisdiction and in the alternative 
for damages, On settlement of issues an 
issue wasraised whether the Court had jursi- 
Giction to try the suit. Trevelyan, J., said 
(page 366 f) :— 

“It seems to me that, having regard to the 
expressions used in Kellie v. Fraser (28) 

(26) 1 Hyde 284. 

(27) 19 G. 358; 9 Ind. Dec. (x. s.) 683. 

(28) 2 U. 445; 2 Ind. Jur. 101; 1 Ind. Dec. (N. s.) 57 
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and Delhi and London Bank v.. Wordie 
(5),as to the meaning of a ‘suit for land,’ 
that there is a distinction between a 
vendor's suit and a purchaser's suit for 
specific performance. The question as to 
whether a purchaser’s suit would lie is 
one which I néed not decide here.” 

Then after cohsidering Holkar'’s case (1) 
„aud, the English cases cited before him, 
his Lordship said (p. 367*):— 

“I do not think, myself, that this case 
depends...entirely on what is a “suit for 
land’ within the meaning of the Letters 
Patent...l do Hot think that this a suit for 
land. Itis nota suit to sell or acquire 
possession of or title to land ‘in any sense 
.+;..L decline to hold that wherever land 
has anything todo with a suit it is, there- 
fore, a ‘suit for land’...[ hold that, having 
regard to everything except para. (b) of 
the prayer of the plaint [a prayer for sale 
and application of the sale-proceeds in 
compensating the plaintiff], this is nota 
suit for land. Iam inclined to hold that, 
so far as that paragraph is concerned, this 
is asuit for land, but it is not necessary 
to determine that question now, as the 
right to relief under that prayer cannot be 
determined until the facts are found.” 

In Hara Lall Banerjee v. Nitambini Debi 
{29) the plaintiff asked for an account and 
administration of his grandfather's estate, 
the whole of the immoveable property of 
which was outside the jurisdiction, and 
the construction of the Will of his grand- 
father. Harington, J., said (page 322T):— 


“The question is, having regard to the 
reliefs asked for in this Court, des it come 
within the description which I have just 
read? (that is to say, a suit brought for the 
purpose of acquiring the. possession of, 
or establishing title to or an interest in 
the property—the subject of the dispute)? 
I confess. I think it does. It appears to ma, 
where the plaintiff says under a Will I am 
entitled to immediate possession of im- 
- moyeable property, construe that Will and 
declare my rights, it is impossible to say 
that he is not seeking to establish a title to, 
or a right in, the immoveable property, 
-and, if that is so, his suit falls within the, 
terms of cl. 12 0f the Charter, and there 
is no jurisdiction to entertain il, if the 
immoveable property is outside the juris- 
‘diction of this Court, The jurisdiction of 

(29) 29 O. 315, 
© *Paga of 19 0.—#d.)| 
.., {Page of 29 O,—[Ed,] 
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this Court...is limited by the express terms 
of the Charter. The question, therefore, 
has to be decided by reference to the words 
of the Charter and not by a consideration 
of the jurisdiction exercised by Courts of 
Equity in England.” 

But in Srinivasa Moorthy v. Venkatava- 
rada Iyengar (30) it was held that a suit 
by three executors againsta fourth for the 
administration of the estate including im- 
moveable property of a deceased person 
which was outside the jurisdiction was not 
a suit for land. 

In Lodna Colliery Co., Ltd. v. Bipin Bihari 

Bose (31) the plaintiff sued for damages 
owing to the defendant having carried 
away coal from their land. Fletcher, J., 
said (page 751*):— 
“It seems to me that so far as the same is 
a suit to recover damages arising out of an 
action for trespass to land, thatis a suit 
for land...In England it has always been 
considered asa suit for land.” 

The reason being, as the learned Judge 
points out, thatit would become necessary 
that the title in respect of the coal would 
have to be gone into to ascertain whether 


‘the defendant had aright to break through 


or not. In Sudamdih Coal Co., Lid. v. 
Empire Coal Co., Ltd. (32) it was held that 
the expression “suits for land or other im- 
moveable property” in cl. 12 of the 
Charter of 1865 could not be construed as 
limited to suits forthe recovery of land in 
its strict sense, but must be extended to 
a suit for compensation for wrong to land, 
where the substantial question isa right 
to land. Fletcher, J., following the decision 
in thelast cited case, dismissed the suit. 
The plaintiff appealed. In the course of 
the arguments Jenkins, O. J., remarked 
(p. 945T):— 

“At the time the Charter was passed 
the ©. P. O. of 1859 was in force, The 
section in that Code referring to ‘suits for 
land’ was subsequently replaced by similar 
sections in successive Codes. Section 16 of 
the present’ Code describes what was meant 
by ‘suits for land.’ ” 

And again (p. 950T):— 

“Tt appears to me that the test proposed 

(30) 11 Ind. Cas. 447; 38 I. A. 129; 13 Bom. L. R. 
520; 15 ©. W. N. 741; 8 A. L. J. 774; (1911) 2 M. W, N. 
375: 14 ©. L. J. 64; 21 M. L. J. 669; 34 M. 257; 10 M. L, 
T. 263 (P. 0.) h 


(31) 17 Ind Cas. 500, 39 C. 739. 
(32) 31 Ind. Cas, 581; 420. 942. 


*Page of 39 eget 
- {Pages of 42 0,—[Hd,] 


856° INDIA SPINNING & WEAVING CO. LD. V. OLIMAX INDUSTRIAL SyNDIOATE, [911. O. 1925] 


by cl. 12.is not one of form but one of sub- 
stance. A suit brought in trespass for 
the purpose of having title to land tried 
is a suit for land.” 

And in giving judgment his Lordship said 
(page 951*):— 

“The question is what was intended by 
that expression [‘suits for land or other im- 
moveable property’]. It appears to me 


that it was not a mere formal test that . 


was proposed—a test to be determined by 
the precise form in which a suit might be 
framed; but that regard was to be had to 
the substance of the suit, and I cannot 
help thinking that the particular expres- 
sion was used, because there was its 
equivalent in the C. P. C. of 1859, s. 6. 
Indeed, it is a matter of common knowledge 
that the Secretary of State’s despatch for- 
warding the Letters Patent to this Gourt 
makes special reference to that circum- 
stance. The course of decisions on the 
Charter shows that the description cannot 
be limiled to suits for the recovery of land 
in its strict sense, and as to that there can 
be nu dispute; and, running on parallel 
lines with that, we find the ©. P. C. of 1859 
developed in 1877, so as to embrace a 
number of topics which perhaps would not 
in strictness be regarded as suits for land, 
and it ig instructive to observe what they 
are.” A 

In Nalum Lakshimikantham v. Krishna- 
swamy Mudaliar (33) Moore, J., preferred to 
follow the decision in In the matter of the 
petition of S. J. Leslie (34) rather than the 
decision in Yenkoba Balshet Kasar v. Ram- 
bhaji Valad Arjun (2) and held that a suit 
to enforce a mortgage by deposit of title 
deeds of property outside the jurisdiction by 
sale of the lands was a suit forland within 
the meaning of cl. 12 of the Letters Patent. 
His Lordship considered that a suit forland 
included any #suit in which a decree was 
asked for operating directly upon the land 
and, therefore, included any suit brought 
to enforce a security upon the land and 
that the phrase “suits for land or other 
jmmoveable property,” as used in cl. 12 
of the Letters Patent, included all suits 
mentioned in clauses (a) to (f) ins. 16 of 
the C. P. C. In Sundra Bai Sahib v. Tiru- 
mal Rao (18) the plaintiff prayed that main- 
tenance, might be charged on certain 
specific land. It was held that the plaintiff 


asked for a decree which would operate 
33) 27 M. 157. 
34)9 B. L. R.1171; 18 W. R. 269, 
#Page of 42 O.—[Hd.] ae! 


directly on the. land, it the decree were, 
passed it would be a decree against that. 
land, and the decree might. be framed 
so as to provide for a sale if. the. defendant 
failed to pay. The suit then wasa suit for 
land. It is curious to note that the learned 
Judge appears to have been of oninion that 
Holkar’s case (l)and Sorabji Cursetji Sett 
v. Rattonji: Dassahhoy Karani (11) were. 
considerably shaken if they had not been 
overruled by the later decision in Vaghoji 
v. Camayji (12). ae A 


Lastly, there is the Privy Council decision 
already referred: to, Harendra Lal Roy 
v. Hari Dasi Debi (14). The main question 
there was whether there had been a fraud 
committed in registering the deed in Cal- 
cutta on the ground that part of the pro~ 
perty conveyed was in Calcutta, which was 
contrary to the fact. It does not seem to 
have been seriously contended that if none 
of the property was situate within the juris- 
dietion, the Court would have had jurisdic- 
tion to deal with the suit which was on a 
mortgage-bond. I doubt very much whether 
thecase was cited in Venkatrao Sathupathy v. 
Khimji AssurVirji (20) asit was really decid- 
ed on the question of registration. I have 
not the slightest hesitation in holding that 
a suit on a mortgage, as thisis, is a suit 
for land within the meaning of that ex- 
pression in cl. 12 of the Charter. I 
entirely agree with the long series of Cal- 
cutta decisions to the effect, as summed up 
in the words of Jenkins, CO. J., that regard 
had to be had to the substance of the suit. 
The Judges of the Calcutta and Madras 
High Courts have declined to follow the 
specious argument that because. in 
certain classes of suits, though they are 
suits for land, a Court of Equity‘in England 
will grant relief in personam, therefore, such 
suits cease to be suits for land so as to 
exclude them from the meaning of that 
expression in. cl. 12 of the Charter. I think 
the difference between the two views may 
be expressed thus. Calcutta and Madras 
look to the relief actually claimed:in the 
suit. Bombay considers ‘the possibility of 
a decree being passed in personam. do 
not for a moment dispute the powers of this 

° Court to passa decree in personam in spite 
of the fact that the suit relates to land out- 
side the jurisdiction. Such a power is ex- 
pressly granted to the subordinate Courts 
bys. 16 of the ©. P. O. Ifthe plaintiff asks 
for relief against the defendant only, the 
Court bas jurisdiction though the suit re- 
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lates to property outside thejurisdiction. But 
he cannot, when asking for relief against 
the property, claim that the suit is not a 
suit for land, because he is also asking or 
may be entitled to ask for an order which 
can be enforced personally against the 
defendant. Mr. Mulla in his notes to s. 16 
of the O. P. C. in the 5th Edition analysed 
very carefully the different classes of suits 
in personam. He divided them into two 
main divisions : 

(1) Those in which the relief can be entire- 
ly obtined by the personal obedience of the 
defendant. 

(2) Those in which the relief sought can 
be obtined only partially by the personal 
obedience of the defendant. 

The second division is again divided into 
two sub-divisions :— 

(a) Cases of contract, fraud and trust. 

(b) Other cases. ` 
| Premising that the person or the personal 

property of the defendant must be within the 
jurisdiction he pointed out that Courts of 
Equity in England will exercise jurisdic- 


tion in cases coming within the headings. 


above (1) and (2) (a) whereas only suits fall- 
ing within the division (1) fall under the 
proviso tos. 16. It is this difference which 
I think, with all due respect, Fawcett, J., 
failed to notice in Raja Kotakal v. Malabar 
Timber Co. (23) when he appeared to think 
that the jurisdiction given to the subordinate 
Courts by the proviso to s. 16 of the Code 
was the same as the jurisdiction in per- 
sonam exercised by the Courts of Equity in 
England. Sothat, in my opinion, we cannot 
read into cl. 12 of the Letters Patent 
anything more than the proviso to s. 16. ‘1t 
must follow that ifmy view of the proper 
construction tobe placed on cl. 12 of the 
Letters Patent is correct, the present suit 
filed by the plaintiff against the second 


defendant who: resides outside the jurisdic- - 


tion asking for a sale of the mortgaged 
properties also outside the jurisdiction 
in default of payment of 
due on the mortgage is not competent. 
We have, however, to consider whether 
in spite of that opinion we should 
not give effect to, the doctrine of stare 
decisis. We have baen told by the Advo- 
cate-General that. a decree passed witb- 
out jurisdiction is a nullity and that if 

we decide in this case that the Court has 
' xio jurisdiction to hear the case, all the pre- 
vious decrees of this Court passed in mort- 
gage-decrees where the mortgaged proper- 


the amount 
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ties were outside the local limits would 
"become nullities and the titles of persons 
who had brought properties in pursuance 
of such decrees would become clouded. . 
The authority cited for that proposition 
was Rajlakshmi Dassee v. Katyayani Dasee 
(35). In that case a suit was intentionally 
undervalued. The defendant raised no 
objection and the suit was tried. The 
appeal was filed before the District Judge 
instead of before the High Court and the 
District Judge decided the appeal by a 
consent-decree. The plaintiff then filed the 
suit before the Court praying for a declara- 
tion that the consent decree to which she 
was not a party was in no way binding upon 
her. The first ground on which the plaint- 
iff relied was that the District Judge had 
no jurisdiction on the subject-matter of 
the litigation. The plaintiff was not success- 
ful in the Trial Court. In appeal to the 
High Court the learned Judges considered 
that as the subject-matter of the suit was 
over Rs. 1, 37,000 the consent-decree made 
by the District Judge was made wholly 
without jurisdiction. They did nct feel them- 
selves called upon to consider what the 
‘effect of such lack of jurisdiction would be 
upon the decreein so far as the parties 
thereto were concerned, but it was mani- 
fest that a stranger who was interested 
in the property affected by the decree could 
obviously ask for a declaration that the 
decree was a nullity. It was an elementary 
principle of law that ifa Court had no 
jurisdiction over the subject-matter its 
judgments and orders were mere nullities 
and might not only be set aside at any 
time by the Court in which they were 
rendered but be declared void in every Court 
in which they were presented. .The authori- 
ties cited for this proposition were: Fer- 
guson v. Mohon (36), Briscoe v. Stephens 
(37), Buchanan v. Rucker (38), Attorney- 
General v. Hotham (39), Perkin v. Proctor 
(40), Ex parte Kinning (41) and Brown v. 
Compton (42). 


(35) 12 Ind. Oas. 464; 38 O. 639. 
(36) (1839) 11 A. & E. 179; 52 R.R. 301; 3P. &D, 
e143; 9 L. J. Q. B. 146; 113 15. R. 382. 
(37) (1824) 2 Bing. 213; 27 R. R. 597; 9 Moore. 413; 3 
L. J. (0. s.) O. P. 257; 130 E. R. 288. . 
(38) (1808) 9 East. 192; 9 R. R. 531; 1 Camp. 63; 103 


. R. 546. 
(39) (1823) T. & R 209; 24 R. R. 21; 3 Russ. 415; 37 
E. R. 1077. 
(40) (1768) 2 Wils. K. B. 382; 95 E. R. 874. 
(41) (1847) 4 O. B. 507; 136 E. R. 605. 
- (42) (1809 8 T. R. 424; 101 E.R. 1469, 
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‘In Briscoe v. Stephens (37) the plaintiff had 
sued in an inferior Court in which judg- 
ment had been given against him. It was 
-held that he could bring another action in a 
Court having jurisdiction. 

. In Buchanan v. Rucker (38) it was held 
that the law “will not raise an assumpsit 
upon a judgment obtained by default in 
one of the .Colonies against a party” who 
upon the face of the proceedings appeared 
only to have been served by nailing a 
copy of the declaration at the Court House 


Door. : . 
In Attorney-General v. Hotham (39) upon 


an information to set aside a lease for. 


ninety-nine years of charity lands the 
defendant set up a title adverse to the 
lease. Apart from the merits it was held 
that thedefendant could not dispute the 
- title while in possession, when a limited 
Tribunal took upon itself to exercise a 
jurisdiction which did not belong toit and 
decided upon matters with respect to which 
it had no authority. Its decision amounted 
to nothing and no party could in the least 
be bound by it. f ; 
_ In Ex parte Kinning (41) it was held that 
when under 8 & 9 Vic. c. 127, s. 31, a Judge 
ef an inferior Court of record: had upon 
proof of a debtor's ability to pay made an 
order for payment of instalments, he could 
not after default grant a warrant of im- 
prisonment without giving the debtor an 
opportunity of being heard. 

In Brown v. Compton (42) there was an ac- 
tion of debt against the Sheriff for the escape 
of a prisoner. Jn justification the order of 
a Court not having jurisdiction was pleaded, 
but judgment was given for the plaintiff. 

In Ferguson v. Mohon (36) the plaintiff 
brought an action of debt on a foreign 
judgment. It was held that though the 
defendant could not contest the merits of 
the action or the propriety of the decision, 
he could show thatthe Court had not pro- 

- perly jurisdiction over him. . 

It will be seen that noneof these cases 
directly assist the proposition the Advocate- 
General wished to advance. If we hold 
that this is a suit for landso that the 
Court has no jurisdiction we do not say 
that this Court had no jurisdiction in the 
various cases which ‘have ‘been cited in 
which it has held that it had jurisdiction. 
That would be beyond our power. We 
only decide that those cases are not 
binding upon, us for the purpose of our 
present decision. Ii; it was open: to 


anyone interested to dispute the validity’ 
of those decisions as having been passed 
without jurisdiction, it is still open to 
them to make the attempt whether we 
decide in this case that we have or have. 
not jurisdiction. Put in another way the 
question whether the Courts in those cases 
had jurisdiction or not does not depend 
upon our. decision in this case. It was 
also suggested that any purchaser of pro- 
perty outside the jurisdiction under a decree 
of this Court might now seek’ to get rid 


. of his purchase on the -ground that the’ 


decree wasa nullity. I doubt whether there 
is the remotest possibility of anyone being 
so rash,as to make such an attempt. ‘It has’ 
not been the case of an inferior Tribunal. 
arrogating to itself the jurisdiction of a 
superior Tribunal or of the Courts of one: 
country being asked to passa decree on a 
judgment of the Courts of another country. 
This Court construed its Charter in order 
to decide whether it had jurisdiction, and on 
that question it had jurisdiction to decide 
right or wrong. However that may be, I do 


- not see how the prospect placed before-us by 


the -Advocate-General of such suits being 
filed can deter us from . holding that we 
have no jurisdiction to try this suit when 
we think the words of our Charter provide 
an absolute bar. 

Reference may usefully be made in 
this respect tothe case of Naro Hari y. 
Anpurnabai (43) where West, J., said at 
page 171*: a 

“The order of the one Court (the District 
Court) as of the other (the High Court) 
binds a person generally subject to the 
jurisdiction until it is reversed or set aside, 


and can be questioned only in the ways 


“provided by the law. Ia a recent case, the 


Master ofthe Rolls thought ita. good answer 
to an application founded on the Court’s 


-having sold property without jurisdiction. 


that there was a decree standing unreversed, 
and directing the sale, Steed v. Preece (44). 
The order, which if beyond the jurisdiction - 


‘might have been got rid of by proceedings 


directed to that object, was not allowed to 
be canvassed in a collateral inquiry.” 

The Advocate-General also told us that 
mortgagees had advanced money on pro- 
perties outside the jurisdiction on the 
faith of the decision that suits on mort- 

(43) 11 B. 160n; 11 Ind. Jur. 261n; unrep. P. J. B, H. 
Oe a e EE on 

fq. 192 at p. 196; 43 L. J. Ch, -23 
W. R. 432. i ih Hie os 
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gages would liein the High Court. That 
again could not, in my opinion, provide an 
excuse for our assuming a jurisdiction which 
was not given to us by law. 

` Still it may be considered whether the 
construction put upon cl, 12 of the Letters 
Patent: by the Court in Holkar’s case (1) 
should not be allowed to stand even though 
we think it wrong, because thirty-five years 
have passed since it was decided and it 
would really be a matter of convenience to 
the public that we should accept it as 
correct and assume a jurisdiction which 
we do not believe we possess, a course 


of action which I must confess would cause 


- injury to none. The objection in this case 
to adhering: to so easy a road outof the 
difficulty lies in the fact that we cannot 
find the slightest foundation for the exer- 
cise of our equitable powers. We cannot 
by any process of argument claim the 
right to make orders against the person 
of a party outside the limits of our jurisdic- 
tion, 

The constitution of the Courts in this 
Presidency is entirely different to the con- 
stitution of the Courts in England, where 
the High Court of Judicature exercises juris- 
diction over the whole of England. Here 
each District Courtis a Court of general civil 
jurisdiction, and there is no warrant for the 
High Court to exert its equitable powers 
. ‘against persons residing within the jurisdic- 
tion of the District Courts. lam aware that we 
are bound toattach the greatest importance 
to the doctrine of stare decisis, but, in my 
opinion, that doctrine can be no authority 
for our establishing so novel a proposi- 
tion. In my opinion we should hold that 
the. Court has no jurisdiction to try this 
suit. 

Z. K. Order accordingly. 
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November 12, 1925. 
Present:—Mr. Justice Sulaiman 
and Mr. Justice Mukerji. 
NARAIN DAS AND OTHERS—DEFENDANTS 
— APPELLANTS 

VETSUS : 
SHEO DIN AND aNoTHse—PLAINTIFES 
: RESPONDENTS. 
`> Civil Procedure Code (Act V of 1908), O. XXII, 
y.4—Suit for possession by several plaintiffs—Decree 
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—Appeal—-Death of one respondent ~Legal representa- || 
tives not brought on record—Abatement, extent of. 

In a suit for joint possession of property brought 
by a number of plaintiffs it is possible in appeal to 
dismiss the claim of some plaintiffs and to uphold the 
decree in favour of the others, The decree passed in 
such a ‘suit is a joint decree, but the rights of 
the claimants are distinct and can be considered in- 
dividually and disposed of separately. Where, there- 
fore, during the pendency ofan appeal against such 
a decree, one of the plaintiiis-respondents dies and his 
legal representatives are nut brought on the record 
within the prescribed period, the appeal abates only 
as against the deceased respondent and not as against 
all of them. [p. 860, col. 2.] 

Second appeal from a decree of the 
District Judge, Jhansi, dated the 25th 
January 1923. 

Dr. N. C. Vaish, for the Appellants. 

Mr. A. Sanyal, for the Respondents. 
` JUDGMENT. 

Sulaiman, J.—A preliminary objec- 
tion has been taken on behalf of the re- 
spondents that this appeal has abated 
asa whole. This appeal arises out of a 
suit brought by two plaintiffs Sheo Din and 
The 
Court of first instance decreed the claim 
holding that the mortgage had been estab- 
lished. An appeal was preferred by the 
defendants and there was a cross appeal by 
the plaintiffs. Both these appeals have 
been dismissed. The learned Judge has 
come to the conclusion that the mortgage 
has not been satisfactorily proved by the 
plaintiffs, but he has repelledthe contention 
of the defendants that they have been in 
adverse possession of this property. He has 
come to the conclusion that the defendants’ 
possession has been permissive and that 
they are licensees. He was inclined to 
allow the plaintiffs a decree for possession 
without any consideration asto the payment 
of the sum offered by them. But as in their 
appeal they had not challenged that part of 
the decree he did not try to disturb it. The 
result was that he dismissed both the 
appeals, i 

The defendants preferred an appeal to 
this Court impleading both the plaintiffs. 
During the pendency of the appeal Sheo 
Din respondent died and no application to 
bring his legal representatives on the record 
was made within the time allowed by law, 
It is admitted before us that Sheo Din and 
Debi did not form members of a joint Hindu 
family with rights of survivorship inter se. 

There can be no doubt that the appeal 
must abate as against Sheo Din deceased 
and his legal heirs. The question is whe- 
ther the appeal must be deemed to have 
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„abated as regards the respondent: Debi also 
or not. 

Under the old C. P. C. no doubt in a 
number of cases it was held that where a 
joint decree has been passed and the de- 
fendant appeals against the plaintiffs but 
fails to implead one of them or to bring his 
heirs on the record within the time allowed 
by law the whole appeal abated. The 
words of the old s. 368 were wide enough 
to cover this position. Under the new Code 

some amendments have been introduced 
which require consideration. In the first 
place in O. I, r. 9 it is specifically provided 
that no-suit shall be defeated by reason of 
misjoinder or non-joinder of parties and 
_the Court may in every suit deal with the 
matter in controversy so far as regards the 
rights and interest of the parties .before it. 
Then in O. XXII, r. 4, sub-el. 3it is provided 
that if no application to bring the heir of 
the deceased defendant has been made in 
time the suit shall abate as against the de- 
ceased defendant. We have a similar pro- 
vision in r. 3, sub-cl. 2 when a plaintiff dies. 
These rules have been made applicable to 
appeals. Onthe face of thése rules it is 
clear that when a respondent dies and his 
their is not. brought on the record within the 
“time then the appeal abates as against the 
deceased. 

Of course, there may sometimes be cases 
where in the absence .of one party to the 
case the Appellate Court finds itself help- 
less to decide the matter in controversy. 
Cases of this kind may arise ia partition 
suits and suits. for dissolution of partner- 

ships where it may be said that in the 
absence of one of the parties jointly in- 
terested a partition or dissolution cannot 
be made, The same principle has been ex- 
tended to pre-emption in the case of Imam- 
ud din v. Sadara (1) which was followed 
_ with some difference of opinion in the case 
of Wajid Ali Khan v. Puran Singh (2), but 
the circumstances of a pre-emption suit are 
peculiar and do not necessarily apply to a 
suit for recovery of possession either on 
payment of money or without ary such 
condition. 

When a suit for joint, possession of pro® 
perty is brought by more than one plaint- 
iffs and adecree is obtained in the first 
Court it is open to the defendant to chal- 
lenge the right of any one of the plaintiffs 

(1) 5 Ind. Cas. 897; 32 A. 301:7 A. L. J. 228. 


(2) 85 Ind. Cas. 66; 47 A. 100; 22 A. L. J. 994; L. R. 
B.A. 39 Civ; (1925) ALL R.. (A) 108. 
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although he may not be in a position to 
challenge therights of the other co-plaint- . 
iffs. Iti is, therefore, conceivable that he 
may choose to appeal only as against one 
of such claimants and not substantially as 
against the others. He may have good 
reason not teappeal against some as he may 
have compromised the dispute with them 
or it may be his interest to get rid of some 
of the claimants if he cannot get rid of 
all. In any case very often an Appellate 
Court may uphold the decree i in favour of 
some of the plaintiffs and may dismiss the 
claim of the other plaintiffs. It, therefore, 
seems to me that in a case for joint posses- 
sion of property brought by a number of 
plaintiffs it is possible ‘to dismiss the claim 
of some and uphold the decree in favour 
of the others. The decree is certainly a 
joint decree, but the rights of claimants 


‘are distinct and can be considered in- 


dividually and disposed of separately. 1n > 
this view of the matter, there being no 

express provision directing that the whole 

appeal should abate, it seems difficult now 

to hold that the present appellant cannot 

ask this Court to dismiss the-claim of Debi 

even though he may not be in a position to 

challenge the decree in favour of the de- 

ceased Sheo Din. The only case under the 

présent Code where in a suit for joint pos- 

session the principle of the integrity of a 

joint decree has been applied which has 
been’ brought to our notice is the case of 

Tej Narain Sahu v. Dal Ram Sahu (3). The : 
learned Judges of the Patna High Court 
did not consider the effect of -the amend- 
ments in the new Code but merely follow- 
ed a previous ruling of the Calcutta High 
Court reported in Basir Sheikh v. Fazle- 
Karim (44. In this latter case also the 
amendments were not considered but two 
previous cases under the old Code .were 
simply followed. It is unnecessary to con- 
sider the case where a joint money-decree 
has been passed in favour of several plaint- 
iffs. A case like that arose before the 
Lahore High. Court i in Sardari Lal v. Ram 
Lal (5). 


Even if this appeal were allowed the 
result would simply be that Debi would be 
disentitled from executing his decree and 


(3) 69 Ind. Cas. 624; 1 Pat. 699; (1922) A. I. R. a 
tee 4P. L. T. 170; (1923) Pat. 207; 1 Pat. L. 


(4) 28 Ind. Cas. 708; 19 ©. W. N. 
e? LB T7 Cas. 199; 1 L. 225; 1 A i, J. 225; 143 


. 
i 
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his right thereunder would be extinguish- 
ed. This may not necessarily affect Sheo 
Din and his heirs who may be allowed to 
execute the whole decree or at any rate a 
part of the decree. 

_ Iwould, therefore, overrule the prelimi- 
nary objection. 

Coming to the merits of the appeal the 
main point urged before us is that the lower 
Appellate Court has made out d new case 
for the plaintiffs in holding that the de- 
fendants are holding possession as mere 
licensees. ' The plaintiffs alleged themselves 
to be the original proprietors. The défend- 
ants never disputed the original title of 
the plaintiffs. The plaintiffs alleged that 
the defendants were put in possession by 
their predecessors as mortgagees. The de- 
fendants denied the very existence of the 
mortgage and set up adverse possession. 
The Court of first instance had found the 
existence of title in favour of the plaintifis 
and had not accepted the plea of adverse 
Possession inasmuch as it found them to 
be holding possession as mortgagees. 

On appeal the learned Judge has found 
that the mortgage is not proved. He has 
found that the defendants have not proved 
their adverse possession. He has further 
found that the defendants’ predecessor was 
put in possession with the leave ofthe owner 
and that there are written admissions avail- 
able which .destroy the plea of adverse pos- 
session., It is obvious that the decree has 
been upheld on the main ground that the 
title rests with the plaintitis and that the 
defendants have not established their 
adverse possession. It was not really a 
new case set up for the first time, The 
appeal accordingly has no force and I would 
dismiss it with costs.. 

Mukerji, J.—There were two respond- 
ents in this appeal Sheo Din and Debi. 
They brought the suit out of which this 
appeal has arisen for redemption on the 
allegation that anancestor of their vendor 
mortgaged the property insuit to an ancestor 
-of the defendants, who aré the appellants 
before us. They alleged that the mortgage 
money was 4 sum of Ks, 199 and they offer- 
ed to pay the same. 

The suit succeeded in its entirety in the 
- Court of first instance which found that 
there subsisted a mortgage. There were 
two appeals, one by the plaintiffs, on the 
question of costs and the other by the de- 
-fendants, who dispute the right of redemp- 
tion, on the ground that there was no mort- 
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gage atall. The defendants had also set 
up a title in themselves by adverse posses- 
sion. The learned District Judge found 
that the evidence that was adduced to 
prove the mortgage was not admissible, be- - 
cause, if a mortgage subsisted, it must 
have been created by aregistered document. 
No registered document was produced. A 
certain statement made in the year 1904 by 
an ancestor of the defendants was put into 
evidence. There, he had stated that he was 
holding asa martgagee and he had also 
stated the terms on which he held. The 
learned Judge was of opinion that the 
admission of Ganga Prasad, for such was 
the name of the man, was not good ‘enough 
for establishing a mortgage, though it was 
good enough to show that the ancestor of 
the defendants came upon the land with 
the permission and leave of the plaintiffs’ 
predecessor-in-title. The learned Judge 
remarked that in the circumstances the 
plaintiffs were entitled to succeed on their 
title and it was fortunate for the defend- 
ants that they had got an offer of Rs, 199.4 

In this Court the defendants appealed 
and the main contention of the learned 
Counsel for the appellants is that the learned 
Judge haschanged the case set up by the 
plaintiffs and this he was not entitled to do. 

A preliminary objection has been taken 
that the whole of the appeal has abated. It 
appears that the respondent Sheo Din died 
more than 90 days ago and no heir of his 
was brought on the record. It is urged on 
behalf of the respondent Debi that the whole 
appeal abates because it abates against 
Sheo Din. `. 

Before I come to consider the appeal on 
the merits, it is necessary to dispose of the 
preliminary objection. My view on the 
question of abatement is set forth in the 
case of Wajid Ali Khan v. Puran Singh (2). 
In that case my opinion was not accepted 
by the majority of the Judges who heard 
the case. The decision of the case, however, 
was infiuenced by the fact that the case 
involved a pre-emption decreeand the ques- 
tion now before us is whether the principle 
therein enunciated by the majority of the 
Judges who heard the appeal should þe 
followed in this case. The majority of 
Judges did not say anything by which they 
may have meant to lay down anything like 
a` universal rule. I, therefore, agree with 
x learned brother that the principle there 
li 1 down cannot be and should not be 
extended to the case like the present one, 
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. Here two persons who are independent of 


each other purchased a mortgagor's interest 

-and instituted asuit for redemption. It 
would not affect Sheo Din if the suit of 
Debi be dismissed: at the instance of the 
present appellants. A very similar case 
arose before the Bombay High Court in the 
case of Shankarbhai Manorbhai Patel v. 
Motilal Ramdas Shah (6), The Acting Chief 
Justice Shah remarked:— 

“It is enough for our present purposes 
to point out thatif the defendants succeed, 
it would place them in a more ad- 
vantageous position in so faras they would 
have then to satisfy the plaintiff No. 2 only 
with reference to the decree and not the 
plaintiff No. 1.” 

In the case before the Bombay High 
Court there were two plaintiffs who were 
.tenants-in-common and they had succeeded 
in their suit for ejectment. On an appeal 
by the defendants one of the plaintiffs 
died but his legal representative was not 
brought on the record. Then the question 
‘arose whether the wholeappeal should abate 
or a part. Buththe Acting Chief Justice 
and Mr. Justice Fawcett held that the 
appeal ought to be heard so far as the 
surviving respondent was concerned, I 
am, therefore, of opinion that the law laid 
‘down by the majority of the Judges in the 
case of Wajid Ali Khan v. Puran Singh (2), 
is not of universal application and should 
not apply to thiscase.. The appeal should 
be declared to have abated as against Sheo 
Din only. j 

Coming to the merits of the case, it ap- 
pears to me that the appeal has no force. 
‘The case is just like those that frequently 
arise when an occupancy tenant mortgages 
“his tenancy.and then claims to redeem it. 
“The mortgage is illegal. Heis allowed to 
‘recover his property, but on payment. In 
‘this case there was a mortgage but there 
being no registered mortgage-deed, it was 
‘not, operative. The title was with the 
plaintiffs and the defendants came upon the 


property with the permission of the plaint- ` 
' plaint 


“ifis' predecessor-in-title. That being the 
case, the learned Judge was right in hold- 
ing that the plaintiffs were entitled to 
„succeed. The learned Judge thought thate 
the defendants were fortunate enough to 
get a sum of money. But-this is hardly 
correct. The defendants were entitled, in 
equity, to have the money back which they 


(6) 85 Ind. Cas. 197; 49 B. 118; 26 Bom. L. R. 1217; 
(1925) A. I. R. (B.) 122, 
4 ` A 
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had advanced in. consideration of the pro; 
perty. The appeal, therefore, must fajl. | 
By the Court.—We declare that the 
appeal, as against Sheo Din, has abated and 
we dismiss the rest of the appeal. The 
appellants must pay the costs of the re- 
spondent Debi in this Court including 
Counsel’s fees on the higher scale. | : 
M. A. A. Appeal dismissed. 
Z. K. 
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CALCUTTA HIGH COURT. 
Orv Revision No. 639 or 1925, 
June 19, 1925. : 
Present:—Mr. Justice Babington Newbould: 
Kr., and Mr. Justice Graham. 
BIMALA PROSAD MUKERJI—~ 
PETITIONER 
VETSUS 
LAL MONI DEVI AND OTHERS— OPPOSITE 
Party. 

Civil Procedure Code (Act V of 1908), O. VII, r. 10 
—Plaint presented in wrong Court—Return of plaint 
~ Presentation in proper Court—Court-fees enhanced 
during interval—Deficit Court-fees, whether payable. 

Where a plaint which is presented in a wrong Court 
is returned for presentation to the proper Court and 
is subsequently presented in a Court of competent 
jurisdiction, the suit must, for purposes of the com- 
putation of Court-fees payable on the plaint, be 
deemed to have been instituted on the date on which 
the plaint is presented in the proper Court. If between 
the date of the presentation of the plaint in the wrong 
Court and its presentation in the proper Court the 
Court-fees payable on the plaint have been enhanced, 
the plaintiff must pay the Court-fees payable on the 
plaint on the date on which the plaint is presented to 
the proper Court, after deducting the amount already 
paid by him as Court-fees on the plaint. [p. 868, col, 1.] 

Rule against an order of the Subordinate 
Judge, Burdwan. . 

Babus Probodh Kumar Das and Apurba 
‘Charan Mukerji, for the Petitioner. 

- Mr. Charu Chandra Biswas and Babu 


"Manindra Kumar Bose, for the Opposite, 


“Party. 


JUDGMENT.—The plaintiff filed a 
in the Court of the Subordinate 


Judge of Alipur on the 2nd October 1920. 
After litigation up to the High Court it was 
decided that that Court had no jurisdiction 


‘to try the suitand the plaint was returned ` 


for presentation to the proper Court on the 
31st October 1922, The plaintiff then filed 
it befere the Subordinate Judge of Bur. 
dwan on the 14th November 1922, The ques 
tion that arises in this Rule is: “Wha 
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“ Court-fee should be paid by the plaintiff.” 

The lower Appellate Court has held that 

he should pay Court-fees in accordance 
with the amended Court Fees Act which 
came into force on the Ist April 1922, 
. after deducting the Court-fees already paid. 
For the plaintiff, the petitioner be- 
- fore us, it is contended that the Court-fee 
‘ originally paid is sufficient. On behalf of 
the opposite party, the defendant, who ap- 
peared in this Rule it is contended that 
. the plaintiff should pay the Court-fee under 
the amended Act without any deduction 
for the cancelled Court-fee stamp on the 
plaint that was originally filed. We think 
“that the learned Subordinate Judge is 
right in holding that the Court-fee payable 
is that payable under the new Act after 
crediting the plaintiff with the Court-fee 
originally paid. The question as to the 
. plaintiff heing entitled to be credited with 
the Court-fee paid has been decided by 
Full Benches of the Madras and Bombay 
High Courts, No case of this Court clearly 
in point has been. pointed out to us but our 
. experience is that the practice in this 
Province is the same as in the other Pro- 
vinces and we think that the rule laid down 
: in those cases should be followed. 

As tothe Court-fee payable it is undis- 
puted that the Court-fee should be leviable 
+ under the law which was in force at the time 
when the suit-was instituted. 


_ _ The whole question in this Rule is “Was 
~ the suit instituted when the plaint was 
_ filed in the Court which had no jurisdiction 
or when it was filed in the Court having 
_jurisdiction.” On this point the decision 
of a Division Bench of this Court in Hedlot 
Khasia v. Karan Khasiani (1) is an author- 
_ity for holding that when the plaint which 
has been returned is presented in a Court 
of competent jurisdiction the suit must be 
‘taken to be instituted on the date of such 
_ presentation, On behalf of the petitioner 
-reliance is placed on certain decisions of 
this Court reported in the Weekly Reporter 
which.are discussed in the judgment of the 
_Subordinate Judge. We agree with him 
in thinking that those cases turn on the 
_ question of limitation and merely apply 
the rule which has since been made in the 
law by the passing of s. 14 of the Limitation 
Act of 1877. 
___ The resultis that the Rule is di&charged. 
The opposite party’s application for a Rule 


(1) 13 Ind. Qas, 877; 15 0, L, J. 241 at p. 245, 
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directing an order to pay further Court-fees 
is rejected. 
The parties will bear their own costs. 
The petitioner will be allowed one month 
from this date to pay the deficit Court- 
fees. 


Z. K. Rule discharged. 


ALLAHABAD HIGH COURT. 

LETTERS PATENT APPEALS Nos. 64 AND 69 

oF 1924. , 
October 23, 1925. 
Present:—Sir Grimwood Mears, Kr., 

. Chief Justice, and Mr. Justice Lindsay. 
DARIYAI SINGH AND OTAERS— 
DEFENDANTS—APPELLANTS 

. VETSUS 

CHOB SINGH—P taintirr-—REsPoNDENT. 

Agra Tenancy Act (II of 1901), s. 58 (b) -Landlord 
and tenant—Suit:for ejectment of thekadar—Hjectment 
grounds for—Plaint, averments in. 

A plaintif seeking to eject a defendaut on ihe 
allegation that the latter is a thekadar must set out 
definitely in his plaint the grounds on which he 
alleges that the defendant is liable to ejectment. The 
ground on which a thekadar or a person holding 
under a lease can be ejected under the provisions of 
el. (b) of s. 58 of the Agra Tenancy Act, is that the 
term ofhis lease has expired or will expire at or 
before the end of the current agricultural year. A 
statement in the plaint that the defendant is a theka- 
dar of the land in dispute, paying a yearly rent and 
that he has no right to remain in possession does not 
satisfy the requirements of the law, anda decree for 
ejectment cannot be granted un the basis of sucha 
plaint. |p. 865, cols. 1 & 2.] : : 

Letters Patent Appeals against the judg- 
ment of Mr. Justice Mukerji, in 5. A. Nos. 
1524 and 1525 of 1922, dated the 14th March 
1924,printed as 82 Ind. Cas. 594. 

Dr. N.C. Vaish, for the Appellants, 

Mr. N. P. Asthana, for the Respondent. 

JUDGMENT.—These two appeals are 
connected and have been heard together 
and may be disposed of by a single judg- 
ment. 

The appellants before us were the de- 
fendants in two suits brought by differ- 
ent plaintiffs in a Revenue Court for eject- 
ment. i 

In both these cases in the Revenue Court 
it was alleged -on behalf of the plaintiffs 
that they (the plaintiffs) were the zemindars 
of the lands in suit, that the defendants 
were lessees (thekadars) of the lands in 
dispute, paying a yearly rent to the plaint- 
ifs. in para 3 of both plaints it was 
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alleged that the plaintifis desire to eject 
the defendants as the defendants had no 
right to remain in possession. It was 
stated that the defendants had been asked 
to vacate the lands, had refused to do so, 
and hence suits for ejectment lay under 
the provisions of s. 63 and s. 58 of the 
Agra Tenancy Act. In both cases the 
cause of action for the suit was described 
as having arisen on the lst of July 1918, 
that is to say, after the expiry of the agri- 
cultural year. 

In both cases the defendants-appellants, 
who are before us, denied the allegations 
set out inthe plaints. They pleaded that 
for several generations they had been in 
proprietary possession of the plots of land 
on a fixed sum and had’ rights as inferior 
proprietors. 

The Assistant Collector dismissed both 
suits, holding that the defendants were 
not liable to be ejected by proceedings 
under s. 63. We understand that an appeal 
against the order of the Assistant Collecter 
was taken to the Commissioner, and there- 
after further appeal to the Board. The 
result of all these proceedings was that 
the Revenue Courts were of opinion that 
appeals ought to have been preferred to the 
Court of the District Judge. Both appeals 
eventually came before the District Judge 
of Mainpuri who affirmed the order of the 
Assistant Collector in eath case, Before 
the District Judge a plea of limitation was 
raised on behalf of the defendants-respond- 
ents. The plea was to the effect that the 
appeals had been lodged before the 
learned District Judge beyond time. 
learned District Judge decided in favour 
of this plea and was of opinion that the 
appeals were time-barred. 

The plaintiffs then came up in second 
appeal to this Court and here they have 
succeeded. The learned Judge of this 
Court, who decided the appeals, differed 
from the lower Appellate Court on the 
question of limitation for various reasons, 
which he sets out in his judgment. He 
was of opinion that the delay in the pre- 
sentation of the appeals in the Court of 
the District Judge should be condoned and 
that the appeals should be treated as having 
been. filed within time. 

The learned Judge here also differed 
‘from the judgment of the first Appellate 
Court, he has in fact decided that these 
defendants-appellants are tenants-at-will 
“who were liable to ejectment under the 
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peosiens of s. 58 of the Agra Tenancy 
Act. : 

We have now before us these appeals 
under the Letters Patent, in which the 
correctness of the judgment of this Court 
is challenged on two grounds. It is said 
in the first place that the learned Judge 
ought to have held that the appeals pre- 
sented before the District Judge were 
barred by time and secondly it is urged 
that the learned Judge of this Court was 
in error in coming to the conclusion that 
these defendants were liable to ejectment. 

As regards the question of limitation we 
do not propose to deal with it: On the 
other question our judgment isin favour 
of the defendants-appellants. 

It has been argued before us that there 
was before the learned Judge of this Court 
a definite finding of fact which ought to. 
have led him to dismiss both appeals. 
The learned Judge of the first Appellate 
Court was of opinion that the plaintiffs 
had failed to prove that a cause of action 
had arisen in their favour. - They had 
alleged, as has been set out in their plaint, 
that the defendants were thekadars, hold- 
ing underatheka, The Judge of the first 
Appellate Court was of opinion that being 
thekadars they could be ejected only on 
the ground set outin s. 58 cl. (b), in other 
words on the ground that they were hold- 
ing under a lease, or theka, the term of 
which had expired, or was about to expire, 
at the end of the current agricultural 
year. He found that there was nothing to 
show that the period ofthe theka, under 
which these appellants were hotding the 
plots, had come to an end so as to justify 
the plaintiffs in asking for ejectment on 
the ground set out in cl. (b) of s. 58. 

The learned Judge of this Court appears 
to have taken the view that it was for the 
defendants to prove that they were enjoy- 
ing holdings of apermanent nature and 
that they had failed to show how they 
came into possession, and under what terms 
they were holding and they were liable to 
be treated by the plaintiffs as tenants-at- 
will from year to year and consequently 
eliable to be evicted on the ground set 
ie in cl. (a) ofs..58 of the Agra Tenancy 

ct. 

A great deal of documentary: evidence 
-was produced in the course of the trial of 
these cases and it isclear that it is a matter 
of great difficulty to ascertain what the 
status of these defendants is, There can 
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be: no: doubt, whatever that. they haye for a 
period of at least’ 90 years been in conti- 
-nudus; occupation of this land. Itis true 
.that..during, that. period they have been 
‚paying rent. to the plaintiffs; but it is” 
‘further, found: that although they have been 
sini this position ‘of paying rent névertheless 
-the :ténants, to whom they. sublet have ag- 
sqiived ‘occupancy: righis. © 

Phe ,nature,.of the occupation.. of: these 
“defendints’ ‘has: been; litigated. before and 
pie haye before us: op the: ‘record two: judg- 


ar 1905. by. the “Assistant - Bi Gien 
Officer... Itis, quite. clear from .a perusal ` 
“Of these, judgments, that, -there was. very 
-<strentious -dispute . ‘between the parties at 
.the,settlement which-took place ‘in or about 
“the, year 1904. as to the status.of these, de- 
_fendants-appellants, i | 

>The -Assistant.. ‘Settlement ` Officer. had 
great, difficulty.in assigning. to. these defend- 
ants: any. position ‘known to the law. We 
may. say at once; however, that. herefused 
absolutely . to: treat,them, ab being. ordinary 
‘tenants cor tenants-at-will. Eventually he 
‘came to, the. conclusion. that, they had.been 
admitted 40 -possession-many-years before, 
‘probably as- mustajars. OF farmers) of the 
piots vofdand.. = |. 

:The -matter is Dy. no. means clear, . for. it 
is difficult to understand how these. people, 
seven. ift they ‘were. admitted, were. able to 
#hold On during- successive | settlements as 
‘thekadars: The fact, however, remains that 
-in : 1904 the. Assistant Settlement Officer 
‘decided definitely -that these people were 
nov ordinary tenants “and . that the only 
élass.in which they-could be placed. was 
‘that..of thekadars. . He.. was competent to 
‘decide this question,.and that-his classifi- 
ation of these: defendants. as . thekadars 
must be; takemas having settled their. status 
ander the Tenancy Act. i 

-H -that.is so; and-if these. datan anis are 
thekadars,: we ‘think it was ,the duty of the 
plaintifs in these two: suits- ,to,set out-de- 


finitely-in their.. plaints the grounds On z's 


which. they. were. liable. to be ejected. -.So 


far.as we.can -see,.and we are speaking ' 


with-.reference. to. the: provisions of. s..58, 

‘therseetion which „was: «invoked by. thee 
plaintiffs in, their: pldint,. the ground on 

which:.athekadary dix aiperson ‘holding 

under a lease, . can be. ejected- is that the 

term, of, his ‘Tease’ has’ expired. or. Will Ex- 

pire at or before. the . end: xof the current 

agricultural year. 
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On this. language it appears to us that 
“the plaintiff who has come into Court and 
-is asking for the ejectment of thekadars is 
‘bound to show that the theka, or lease, 
“under which the land is held, has expired 
or is about to expire. We have the plaints 
‘before us, in which there are no allegations 
of, this kind, . As wé, haye pointed out all 
-that-is-said-is that the defendants: ‘are 
thekadars of the land in dispute, ‘paying a 
“yearly, rent, ‘and’ “that, they have no right to 
‘remain in possession, .. It is not: asserted in 
‘the--plaint. -why;these- defendants have no 
Tight to remain, in possession. 

We. donot agree with, the view which 
was, taken by. the , learned. Judge of this 
-Court, that. . it was: for ‘the -defendants - “to 
proye that they have some permanent right 
“of écupancy which’ protected them from 
‘ejéctnient. “On; “the facts as set ‘out, and . 
particularly in' view’ “Of the entries “made: 
in the papers,’ And the: decision’ of. the 
‘Settlénrent‘Officer’ we'think it lay upon the, 
‘plaintifis to,show, that these defendarifs-ap- 
mellants,. were, liable. to ejectment on the’ 
ground that the period of, their theka had 
iegme to, an, end.: „Haying failed to.do' 50, 
we think., both suits, ought to have been 
dismissed... j 

We: therefore,, fallow the appeals: set 
aside. the _decrees.of. this.. Court and.restore’ 
ithe, decrees of the lower Appellate Court. 
The, appellants; are: entitled to all. costs ini 
this “Court, oe pres ithe: higher 
scale, ; 
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.. ALLAHABAD: HIGH, COURT. 
BEÇOND Civ, APPEAL: No, A110 or: Kiki 
, November 9, 1925, | 
Present: Mr.J ustice Sulaiman. ; 
, RAM, RUP AGRAHRI AND OTHERS — 
, DESENDANTS—APPELLANTS 
versus 
NAIK. RAM-—PLAINTDIRIP— RESPONDENS 
‘Civil, Procedure; Code (Agt V of: 1908), .0. ALI, 7.1 
Appeal. filed. by akil—Vakalatnama signed. by 


appellant and Vakil—Omission. ‘to siate name of 
appellant and Wakil ih body of Vakalatnama, effec of 


ari 


Limitation Act, (LX of 1908), . ss; 5,1 1h--A ppeal,: 


delay. in filing Extension, of: time—Délay k explanation 
of Discretion., of Comrt:-Appeal, , second, interfer ence 
im. 

* An ‘appeal :presehted ` “by a Vakil acting ‘under a 
vakalatnama aaa by the agan and by the 
os Vi eee 


~~ = mamanah 


$ 


t 


866 


Vakil but which omits to state-the mame of the 
appellant end . the a ie the Vakil in. the body, is 
not properly presented and is not a good appeal. f 
566, cols. 1 & 2.] à F i 

Where a party is entitled to the exclusion of a 


.certain period under the provisions of s. 14 of the 


Limitation Act, it is not incumbent on him to explain 
any subsequent delay in instituting the proceeding 


id provided that the proceeding is instituted within limi- 
‘tation after the exclusion of such period. Where, 
. however, extension of limitation is prayed for under 


5. 5 of the Act on a ground analogous to that laid down 
in s. 14 ofthe Act, it is incumbent upon the party 


‘asking for the indulgence of the Court to explain the 
‘delay which has taken place between the termination 


of the period which is sought to be excluded and the 


presentation of the appeal or application. [p. 866, col, 


Where discretion has been exercised one way or 


-the other by an Appellate Court under s.5 of the 
. Limitation Act, the High Court will not interfere with 
the exercise of such discretion in second appeal. [p. 


867, cols. 1 & 2.] 


Second appeal against a decree of the 
Additional Subordinate Judge, Azamgarh, 


l dated the 31st of March 1925. 


Dr. M. Waliullah, for the Appellants. 
Mr. Janaki Prasad, for the Respondent. 


JUDGMENT .—This is a defendants’ 
appeal from an order dismissing an appeal 
as being barred by time. 

The claim was decreed by the first Court 


-on the 17thof December 1924 and the de- 


fendants applied for the copies of the 
decree and judgment on the 23rd of Decem- 
ber. These copies were ready on the 
5th of January. An appeal was preferred 
by the defendants on the 17th of January 


“1925, through a Vakil whose vakalatnama 


was filed along with the memorandum of 
appeal. Later on it was discovered that 
the names ofthe appellants and the name 
of the Vakil were omitted from the body of 
the vakalatnama which was, however, sign- 
ed by the appellants and the Vakil. On 
the 12th of February 1925 one of the appel- 
lants who. was present filed a fresh 
vakalatnama duly signed by him with an 
application praying that the omission 
might be deemed to have been cured. The 
learned Judge, however, held against the 
defendants and dismissed. the appeal on 
the ground thatit had not been properly 
presented. 

On the 18th of February 1925 an applica- 
tion for fresh copies was made and copies 
were granted on the 19th of February on 
which date afresh appeal was filed. In an 
application .accompanying the appeal it 
was prayed that time should be extended 
under s. 5 of the Limitation Act. Another 
Judge before whom this appeal came up 


' e 
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(ol 1. 6, 1995) 


for hearing has declined to extend the tim® 


: and has dismissed the appeal as being time- 
` barred. : 


The learned Counsel for the appellants 
has argued before me that even if s. 14 of 
the Limitation Act.does not in terms apply 
toan appeal, as it obviously applies only 
to suits, its principle ought to be applied 


‘and that the time from the I7th of January 


1925 till the 12th of February 1925 during 
which the infructuous appeal was pending 


-should be altogether excluded. His con- 
tention is that if this period is excluded 


and the time requisite for obtaining copies 
is also excluded, the appeal filed on the 
19th of February 1925 would be well within 
time. He has placed a very strong reliance 
on the case of Narain Singh v. Bikram 
Singh (1). He has further argued that even 
ifthe principle underlying s. 14 cannot be 


made applicable in its entirety, the period 


spent in prosecuting the previous appeal 


-should be taken into account when con- 
‘sidering the extension of time unders. 5. 


In view of the pronouncement of the 
Letters Patent Bench in the case of Moham- 
mad Ali Khan.v. Jasram (2) affirming a 
judgment of a Single Judge reported in the 
same volume at page 458 [Muhammad Alt 
Khan v. Sukhu (3),] it is clear that the 
appeal with the defective vakalatnama had 
not been properly presented and was not a 
good appeal. i 

As to the applicability of s. 14 of the 
Limitation Act, it seems to me that there is 
a clear distinction between exclusion of the 
time during which another-civil proceed- 
ing has been duly prosecuted within the 
meaning of that section and an extension 
of time for good cause shown under s. 5. 
If it were a question of exclusion then the 
appellant would be entitled to exclude 
from all calculation the period during 
which the previous appeal was pending, but 
if itis merely a matter of extension then 
he would be entitled to have time extended 
up to the last date when the previous 
proceeding terminated. If time were to 
be excluded then it, is not incumbent on 
him to explain the delay for the subsequent 
period provided that the appeal comes 
within time. On the-other hand if it is-only 


ea question of extension then it is necessary 


for him to explainthe delay between the 
12th of February 1925 when the appeal was 
(1) 11 Ipd. Cas. 814; 8 A. L. J. 793. 


fa) 23 Ind. Cas. 464; 11 A. L. J. 1015; 36 A. 46, 
(3) 19 Ind, Qas: 674; 11 A. L. J. 401. 
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dismissed and the 19th of February 1925 
‘when it was filed afresh. All that was 
decided in the case of Balwant Singh v. 
Gumani Ram (4) was that the circumstances 
contemplated in s. 14 might and ordinarily 
would constitute a sufficient cause in the 
sense of s.5 of the Limitation Act. I am, 
therefore, prepared to concede that in view 
of the obvious fact that the previous ap- 
peal had been filed through an. oversight 


the time during which it was pending 


should be taken into account while exercis- 
ing the discretion under s. 5 of the Limi- 
tation Act. 
appellants from their obligation to show 
that there was sufficient cause for not filing 
T pppeei earlier than the 19th of February 
1925. 


It has been suggested on behálf of the, - 


appellants that only one of the appellants 
was present on the 12th or 13th February 
and that some delay was due to the fact 
| that intimation had been given to the other 
appellants and thatthey had to come to 
Azamgarh to apply for fresh copies. It is 
Turther said that the application was made 
on the 18th and as soon as the copies were 
obtained on the 19th the appeal was filed. 
Unfortunately for the appellants no afi- 
davit was filed on their behalf before the 
lower Appellate Court explaining these 
facts and stating that it was owing to the 
absence of the appellants that the applica- 
tion for fresh copies was not made earlier 
than the 18th of February 1925. It is 
possible that this delay might have been 
explained easily, but the appellants failed. 
to file any affidavit or produce any evidence 
explaining this delay. The lower Appellate 
Court has accordingly held that the appel- 
_ lants have not acted: with due diligence in 
. presenting the appeal after a week from the 
dismissal of the first appeal and have been 
guilty of gross delay and carelessness and 
that no sufficient cause is shown for the 
delay. In view ofthe absence of an affi- 
davit explaining the delay the lower Ap- 
pellate Court declined to exercise the dis- 
cretion vested in it under s. 5 of the 
Limitation Act. Although it is obviously 
a hard case I find it difficult to say that 
the order passed by the lower Appellate 
Court is either perverse or does not amount 


to an exercise of discretion. It has been: 


held. in several cases by this Court that 
where discretion has been exereised one 


no? 5 A. 591; A. W. N. (1883) 142; 3 Ind. Dee. (x. s.) 
15, 


HASIB-UN-NISA v. BISHNATH. 


But that does not absolve the ' 


gb? 
way or the other by ah ‘Appellate Court 
undere. 5, the High Court will not interfere 
in second appeal. IJ may refer to the case 
of Ahmad Husainv. Muhammad Fasihullah 
(5) and the cases referred to therein, 

The appeal is accordingly dismissed; but 
having regard to the unfortunate circum- 
stances of. this case I direct that parties 
should bear their own costs of this appeal. 

Z. K. Appeal dismissed. 


(5) 74 Ind. Cas. 1039; 21 A. L. J. 319; (1923) A. I. R 
(AY 455; 42 A. 432. . 


OUDH CHIEF COURT. 
EXECUTION OF Decres APPEALS Nos, 49 
AND 50 oF 1925, 

November 9, 1925. 
Present:--Mr. Justice Hasan and 
Mr. Justice Raza. 

Musammat HASIB-UN-NISA—OsysEectror— 
APPELLANT 

. VETSUS 
Pandit BISHNATH—DECREE-HOLDER AND 
- Syed ALI HAIDER—JUDGMENT-DEBTOR— 
RESPONDENTS. ` 
Limitation Act (IX of 1908), s.5—Appeal filed 
beyond time—-Misconstruction of order by appellant— 
Extension of time—Sufficient cause. 
Where an appeal is filed after the expiry of the 
period of limitation owing to the deliberate miscon- 
struction of the lower Court’s order by the appellant, 


the appellant is not entitled to the indulgence of the 
Court under s. 5 of the Limitation Act. 


Appeal from an order of the Subordinate 
J nee Bahraich, dated the 28th November 
1924, l 

Mr. Zahur Ahmad for Mr. Mohammad 
Hafiz, for the Appellant. 

Mr. Ishri Prasad, for Respondent No. 1. 

JUDGMENT.—-These two appeals 
arise from the decision of the Subordi- 
nate Judge of Bahraich, dated the 28th 


“November 1924. This decision was followed 


by the preparation of a prescribed formal 
order embodying the result of the decision 
and this formal order was signed by the 
Subordinate Judge on the 3rd December 
1924. An application for obtaining a copy 
of the judgment of the Subordinate Judge 


“was madeon the llth December 1924 and 


the notice that the copy was ready for de- 
livery was pasted on the Board of the 
Couit on 13th December 1924. The appel- 
lant actually obtained delivery of the copy 
on the 16th of the same month. . She ape 


868 
‘pliéd for the copy of the formal order, 
‘The notice for the same was posted on 
the 13th Decernber 1924. The copy of the 
‘Formal order’ was also délivered to her on 
the 16th of the same month. The present 
‘appeals wéré filed’ in this Court on the 
27th July 1925.. The appeals are, therefore, 
clearly barréd by limitation. 

The appéals were accompanied with ap- 
plications under's. 5 of the Indian Limitation 
` ‘Act, 1908, forextension of timein the circum- 
stances: stated in those applications. We 
have to see whether those circumstances con-- 
stitute “sufficient cause” within the meaning 
of s.5 of the Indian Limitation Act, 1908. 
“The decision of the Subordinate Judge in 
both cases was given under cl. (4), sub-cl. (3) 
of the Third: Schedule of the O. P. C., and 
under cl: (6) of.the same Schedule such deci- 
sion had the force of and was appealable as 
a decree. On‘ obtaining a certified copy of 
the formal. order, ‘to. ‘which reference has 
already been made, it is alleged that the 
agent of. the. appellant thought that the 

Court had wrongly framed the said order 
and that it should have framed a: decree 
instead. Persuaded by “that thought the 
agent made.an application ‘on. the 20th De- 
cember 1924 to the Subordinate Judge ask- 
ing him.toframé-a decree. The Subordi- 
nate Judgé, however, ‘Held that his deci- 
sion, fell under’ O. XXI, r. 58 of the ©. P. 

C. and consequently it,was not necessary to 
frame any'formal. décree, This opinion of 
the ‘Subordinate Judge was delivered on 
the 16th May 1925. Having failed in get- 
‘ting the ‘Subordinate’ Judge do what the 
‘appellant desifed’him to, it is alleged that 

advice was taken froma Counsel in Luck- 

now asto whéthér an application in revi- 
sion was maintainable against the order 
of the 16th ‘May, 1925 and it was. then 
‘that “she first. obtained’ thé ‘right advice 

thatthe order of the 28th November 1924 

had the force of ‘a ‘decree and was appeal- 
‘able as ‘stich. On ‘this ‘statement of facts 
“we are asked to. hold ‘that there was a 
‘bona fide mistake as toia point of Jaw and 
‘that that constitutes ‘sufficient cause” with- 
‘in the meanidg of s, 5 of the Indian Limita- 

tion Act... , 


“We àre of opinion that these ¢gircumstan- 


cës do not constitute “‘sufficient cause” witb- . 


in the meaning of that, section.. The law 
as,enactéd in cl. (6) of the Third Schedule 
of the O. P. 6. is perfectly clear and it was 
“no coneérn’of the, appellant to see whether 
“the ‘decision Of the Subordixate Judge was 
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SOWRIMUTHU v. PAVADAI PORTA PILLAL, 


(91 t. 0. 19987. 
followed by preparation of a formal .oyder 
or a formal decree in the office. 
us that the misfortune, ifany, which the ap- 
pellant has brought on her head is due 
to her own stupidity against which we are 
unable to give her any relief. We, there- 
fore, hold that these two appeals are barred 
by time and we consequently dismiss them 
with costs. Bek / 
Z. K. Appeals ‘dismissed. 
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MADRAS HIGH COURT... 
„Second Crvi APPEAL No. 1704 or 1923." 
July 24, 1925. Kshs to 
Present:—Mr. Justiée Phillips and ` ' 
_ «Mr. Justice Ramesdm, | 
SOWRIMUTHU AND ortgrs-—PLannitts, 
„Nos. 1 to 3— DRIENDANTS Nds. 3 nb 4 
-APPELLANTS 0 °, 0 
©, VETSUS | a ya 
PAVADAI PACHIA’ PILLAI AND, || 
ANOTHER—DETENDANTS, Nos. LAND 2t. 


RESPONDENTS. “|: 

Hindu Law~Joint: family—Alienation by Sather 
—Suit.by son for partition and: toset aside aliena- 
tion Alienee, rights .of—Subsequent ‘suit: for general 
partition by alienee, maintainability of-—Procedure—t 
Res judicata. _ ; A AN eee 
_ -A purchaser from a Hindu co'parcenér óF His, share 
in specific family properties is -entitled to'tile ‘a stik 
for general partition, and‘ to work outhis rights‘ and 
equities either by having the properties sold to him 
allotted to the share’ of the aliênor, or by getting other 
properties-in substittition. [p.'869, col. 2.] ie 

. Where in a suit by à Hindu son to’ Sef aside aliena- 
tions by his father of, family properties andi for 
partition of his share therein it is found . that-the 
aliénations are not bihding upon the Plaintiff, it, is 
Open to the alienees to’ insist upon’ the plaintiff's 
assénting to the results‘of a suit for a general Partition 
of the family properties and ask; if the: undisposed:. of 
properties are sufficient for the son’s share, that; the 
alienated ‘properties may be allotted to the father’s 
share and through ‘him 'to ‘themséives: “IE the pür- 
chasers do not defend the- suit on this grodnd of 
equity or if their plea is; disallowed, the decree ‘must 
be regarded as final and the son gets his, share: in the 
alienated prdperties inconditionally as his separate 
property. [p. 869,-col. 2; p; 870, col. IL] ‘* ee 
© So faras: the properties allotted ‘to ‘the “sói ' are 
concerned the decree, operates as, res judicata! against 
the alienees and the latter cannot in a.subsequent «suit 
Blaim ‘any ‘relief ‘with regard to such, properties in. 
‘order to work out their own rights and ‘équities. With 
regard to the ‘balanceiof the properties, “However? the 
alienees aro still panied to.claim in; a suit fongeneral 
partition {hat other properties, belonging to..;the 
Giienot sould Ge allotted ts ‘then ta jaga Aa 
the: properties .whichhad been/ aliendtedin their 
‘fayour and which have since been allotted to the soli; 
 >[p-870, col. 1] 


Tt seems to -- 


“fh T, C. 1925], 


Ramkishore Kedarnath v. J neste Ae 
. 20 Ind:’Ças. 958; 40:0966; (1913) M. W. NU661; 14 M. 
InP. -163;.17 0. W:N: 1189; 18. ©- L. J. 237; 15 Bom. 
LR, 867; 11 A. L. J. 865; 95.M.. D J- 512° 10 N. L. 
Ri a 40 I. “A. 213° (P. O), Hanmandas Ramdayal v. 
Valabhdas. Shankardas, 46 Ind. Cas. 133; 43 B. 17; 20, 
Bom. L. R. 472, -Subbe ’ Goundan v. Krishnamachari, 
68-Ind.:Cas. 869; 45 M. 449; - 30 M, L. T. 217; 42 M. 15. 
J, 372,15 L. W. 537; (1922) 1 M: :W. N.. 269; (1922) A. L 


Rk A) 112 and Davud. Béevi Ammal v. Ramakrishna ` 
Aiyar, 12 Ind. Cas. 81; 44 M. L. J: 309; 17 L. W. 332; . 


(1923¥:M. W. N?'202; ‘32 M: L. T. 263; (1923) A. I. R: 
(AL) 467, ‘distinguished. 

‘Second appeal against’ a deeree of the 
-District-.Court, -North Arcot at. Vellore, 
in -A. 8. No. 316. ‘of 1921, preferred against 
that.of the Court: of the District, Munsif, 


Tiruvannamalai, in 0. S.. No.:388 of 1920. 


‘Mr. E. ‘Sankara Sastry, for the Appel- 


lants. 3 
Mr. N. Chandra.. Sekhara Tyer; for the 
Respondents,. 


J UDGMENT. The facts out of. which 
this second appeal arises are not in, dispute. 
One” Subbaraya 'Rillài father of the, first 


defendant died in 1918. He sold.the pro-, 


perties mentioned ‘in the plaint Sch. I to 


the plaintiff's father Roger on fhe 27th’ 


February 1905, the . properties - mentioned 


- in Sch. | ID to ‘the Ath defendant on 22nd. 


May 1902. and the properties in Sch III to 
the predecessor i in-title of the present 3rd 
defendant oh 21st May 1901. The ‘proper- 
ties ‘mentioned in Sch. IV were not. disposed 


of ‘by. him. The present first defendant 


alleging that the sales mentioned above, 
made by his father were not binding on 
him sued. for partition, and recovery, of his 
share in 0:8. No, 416 of 1916. Heobtained 
a decrée. That suit came .up..to the High 
favour., “Ot the plaintif “was confirmed with 
some ‘variations. which are not now material. 
After the termination of the said litigation 
the present plaintiffs, the sons of the 
alienee of the properties in Sch, I, have, now 


sued for a "general partition of ‘the ‘proper-' 


ties, of Subbaraya. ` They allege that the 
properties left undisposed of by him were 


enough; ‘to be allotted to the share, which: 


the: “present first defendant is entitled to. 
They prav in the first instance that the 
whole of .the properties sold to them, may 
be allotted to‘the father'’sshare and through 
the father'to themselves and in the alter- 
native they pray for the ‘allotment of other 
properties as substitute, if the Court holds 
that the properties sold to them and men- 
tioned ‘ in'Sch T:cannot-be allotted to them, 
‘The’ District Munsif agreeing with the 
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EEEN and Sali a 
after. the partial, partition , was aoe ave 
the result, he dismissed. the plaintiffs’ puit: 
The plaintiffs appeal.: 

In. ‘second appeal. ‘the plaintiffs. ave 
urged’ their right to both «the alternative 
prayers.. ‘The right ota purchaser io file 
a.suit for general partition, and to. work 

out his rights and equities either by having 
the properties sold, to him allotted to the 
share ` of the. alienor, or by. getting other 
properties. in substitution. i is: not in dispute 
before us, and. ‘has been conceded. on both 
sides.” [vide, Aiyyagari Venkataramayya v. 
Aly! yagari Ramayya (1)-] The right of a 
non- -alienating co-parcener to file a suit for 
partial partition, and. get a decree for his 
share is equally settled, and. must now be 
taken as established law ‘wide Venkatachella 
Pillay v. Chinnaiya Mudaliar (2), Supra- 
manya . Chettyar v. Padmanabha, Chettyar 
(3) and Iburamsea . Rowthan v. Thirumalai 
Muthuveera Thiruvenkatasami „Naick (4) 
We must start from the, basis that these’ 
decisions were correctly decided. . ‘If iù a: 
suit.. for “partial. -partition, ‘the’ „purchaser 
does not defènd the guit on: the, ground, of | 
his equity, or if his plea is disallowed, the ` 
decree must be: regarded . as ‘final. It is 
true.as pointed , out in Ramkishore Kedar: l 
nath, y Jainarayan Ramrachpal (5), that it 
is- :competent , for the ‘Court to make ` the. 
whole or any, part of the. relief granted d in 
such å. suit tothe non-alienating co- parce- 

itional: on his assenting to the 
results. of a. suit, for general partition. n 
the present case .no such equities were 
urged in ,the-former second appeal What 
was. urged- “was that the ‘purchaser was 


(1y 25 M. 690. ` 

(2) 5 M. H. Ò. R. 166. 

(3) 19 M. 267; 6'Tnd. Dec.. (N. s.) 891 

(4) 7 Ind. Cas. 559; 34 M. 269; (19105 M. W.N. 380; 
8 M. L. T. 269; 20 M. L. J. 743. 

(5) 20 Ind. Cas. 958; 40 C. 986: (1913) M. W. N. 661; 
JAM, L.. T. 163: 17:0. W.N, 1189; 18 Q L. J. 237; 15 
Pore LRT, IU ALL. J. 865: 25 M. L. J, A 
N. LR 1;401. A, 21802. 0), 9 
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entitled to insist on the son suing for a 
general partition, not that he himself was 
entitled to sue for a general partition, and get 
the property allotted, to his share, and that 
the decree in that suit should be made con- 
ditional on the result of such a suit. Thus 
we have got the fact in this case that 
in the former suit no condition was added 
to the'decree. In Hanmandas Ramdayal v. 
Valabhdas Shankardas (6) Batchelor and 
Kemp, JJ., ‘added a reservation staying exe- 
cution of the decree and giving three months 
to,the defendant to file a suit for general 
partition. It practically amounted to mak- 
ing the decree conditional. : The question 
that now arises is, what is the effect of the 
unconditional decree in the former suit? 
We think that so far as the particular 
property is concerned the former suit is 
final and makes the matter res judicata and 
the plaintiffs are not entitled to their first 
prayer. The result of the decree in the 
former suit is that the plaintiff in that suit 
gets his share as his separate property, and 
does not hold it as joint family property. 
The learned Vakil for the appellants relies 
on two decisions. The first of them he 
rélies on is Subbe Goundan v. Krishnama- 
chari (7). .In.that case a non-alienating co- 
parcener sued not for partial partition but 
för possession of the property alienated, on 
the ground that the sale was void. His 
` suit was decreed. It was held that a suit 
for general partition by the ptirchaser was 
afterwards maintainable. It was pointed 
out by the learned Judges that it was not 
in the power of the defendant in the prior 
suit to convert the suit for possession into 
a suit for general partition. In so far as 
the suit for general partition beyond the 
specific properties sold is concerned, these 
observations are undoubtedly in favour of 
the appellants. But this case cannot be 
regarded as authority i in their favour so far 
aş the first prayer is concerned. The first 
suib in that case was a suit for possession 
and when the non-alienating co-parcener 
got a decree for the properties, it must be 
taken that he obtained possession of the > 
properties on behalf of the joint family, it- 
cannot be said that he obtained it as his 
separate property. In the appeal before us 
the first suit was a suit for partial partition 
and as we already observed the first defend- 


‘(6) 46 Ind. Cas..133; 43 B. 17; 20 Bom. L. R. 472, 

(7) °68 Ind: Gas. 869; 45 M. 449; 30 M, L. T. 217; 49 
M. LiT. 372; 15 F W, 537; 0929) NL W. N. 269; (19227 : 
A. L R. (M) 112 
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ant obtained the property as his separate 
property. - The second case relied on by the 
learned Vakil for the appellants is Davud 
Beevi Ammal v, Ramakrishna Aiyar (8). 
The observations of Wallace, J., particularly 
are in their favour. These "observations 
seem to be obiter dicta; for on the facts of 
that case, the observations were not neces- 
sary. The suit for partial partition by the 
son was pending at the time when the suit 
for general partition was taken for con- 
sideration and decreed. Wallace, J. seems to ° 
have been of opinion that, when a non- 
alienating co-parcener obtains a decree in 
a suit for partial partition, he obtains the 
property as joint family property. . This is 
indirectly to say that the deeision in Ven- 
katachella Pillay v. Chinnaiya Mudaliar (2) 
and other cases allowing a suit for partial 
partition are erroneously decided. There is 
no purpose ina decree for partition if the 
only object of it is merely to get rid of 
the sale and not to divide the property by 
metes and bounds. So long as such a suit 
is permissible and the decree directs divi- 
sion of the property by metes and bounds,’ 
the result of the decree must be that the 
co-parcener gets his share as separate pro- 
perty. And as there is no condition or 
reservation attached to the former decree 
as was pointed out in Ramkishore Kedar-. 
nath v. Jainardyan Ramrachpal (5) or as 
was done in Hanmandas Ramdayal v. Vala- 
bhdas Shankardas (6) that decree is final 
and cannot be re-opened in another suit. 
It seems to us, therefore, the matter is ves’ 
judicata so far as the property sold is con-. 
cerned and the first part of the appellants’ ’ 
contention must, therefore, be disallowed. 
Coming to the second prayer, it is obvious ` 
that all the authorities and the trend of 
the previous discussion go to show that the. 
suit is maintainable. It was not in the. 
plaintiffs’ power to ask for a general par-’ 
tition in the former suit as was .pointed | 
out in Subbe Goundan v. Krishnamachari 
(7). The learned Vakil for the respond- 
ents does not support the District Judge's | 
judgment on this point. The result is’ 
that the second appeal must be allowed, 
end the case remanded for disposal accord- - 
ing to law in the light of the above ob- 
servations. Appellants will have refund 
of the Court-fee on the appeal memoran-~ 
We may say that we agree with the 
(©) 72 Ind. Cas. 81; 44 M. L. J. 309; 17 L.` W. 332; - 
(oan W, Ñ.. 202; 32 M. D, T. 263; (1923) A. L R. <. 
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District Judge in thinking that the posi- 
tion of 3rd and 4th defendants is the same 
as that of the plaintifis and they will be 
given asimilar decree in this case. In the 
second appeal eash party will bear his own 
costs. ` P 

WN 
| aK Appeal allowed. 
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ALLAHABAD HIGH COURT. 
` First Crvin APPEAL No. 132 or 1922 AND 
Second Crvin Appear No. 20 or 1924. 
` June 12, 1925. 
Present:—Mr. Justice Lindsay and 
' Mr. Justice Kanhaiya Lal. 
MAHADEO SAHU-—PLAINTIFF— 
APPELLANT ~ 


VETSuUS 
SARJU PRASAD TIWARI AND ANOTHER 
— DEFENDANTS —RESPONDENTS. 
~ Religious Endowments Act (XX of 1863), s. 1k— 
-Religious endowment—Mutwalli, alienation by— 
Suit by worshipper—Alienation, whether can be can- 
-celled—Possession, whether can be decreed— Dedication, 
proof of—Assertion of dedication given effectto in 
judicial proceedings, effect of. 
"In a suit brought under s. 14 of the Religious 
-Endowments Act the Court cannot give any relief in 
the shape of the cancellation of any transfer effected 
by the mutwalli, norcan it grant possession to the 
“plaintiff of property which the mutwalli is alleged to 
aave alienated. [p. 872, col. 1.] 
he question whether certain property has been 
_dedicated to religious uses must, so far as possible, be 
. decided upon the basis of such documentary evidence 
‘as is available. Oral evidence is apt to be unreliable 
“in such cases. [p. 872, cols. 1 & 2.] 
< Thefact that an assertion that certain premises 
«were used as a place of public worship was given 
„effect to in the courseof judicial proceedings several 
years prior to the institution of a suit in which the 
question of the nature of such premises arises, is a 
. strong indication of the fact that the premises have 
. been dedicated asa place of public worship, as also is 
-the fact that a portion of the property in dispute was 
used as a sort of dharmshala or musafirkhana for the 
accommodation of persons who came to worship there. 
: [p. 873, cols. 1 & 2.) Nae 
First appeal from a decree of the District 


< Tadge, Gorakhpur, dated the 24th January 
1922. | 


Mr. Shiva Prasad Sinha, for the Appel- 
lant, 


Dr. M. Waliullah and Mr. Mushtaq Ahmad, 
_ for the Respondents. 


JUDGMENT .—These two caseg relate 
` to the same property which, as far as we 


“are dble to judge, consisted at one timeof a 


“serjes of three houses: or enclosures, It is 
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said that at one time before the present 
litigation began these premises were used 
as a thakurdwara and temple. The pre- 
mises were sold in the month of July 1919 
by one Sarju to Aziz Hasan for the sum of 
Rs. 599-15 and the case which Aziz Hasan 
has put forward in both the suits out of 
which this appeal has arisen was that the 
property was not temple property but was 
mere private property which he was entitl- 
ed to purchase and which his vendor was 
entitled to sell. 

: First Appeal No. 132 of 1922 arises out of 
a Suit No. 2 of 1921 brought in the Court of 
the District Judge of Gorakhpur. This suit 
purports to be a suit under s. 14 of the Reli- 
gious Endowments Act, XX of 1863. Under 
‘this section of the Act in question any per- 
son who is interested in any mosque, temple 
or religious establishment is entitled to 
bring a suit against a trustee, manager or 
superintendent of the endowed property 
and he is entitled to ask the Court for re- 
lief by directing the trustee, manager or 
superintendent to perform any specific act. 
He is also entitled to ask for a decree for 
damages against the trustee, manager or 
superintendent and the Court may, in the 
exercise of its powers, direct the removal of 
the trustee, manager or superintendent. . 

This suit then, was brought by a plaintiff 
named Mahadeo Sahu on the allegation that 
the property in dispute was a thakurdwura 
which had originally been erected by one 
Girdhari Lal Khattri for the worship and 
the benefit of the general public of the 
Hindu community. It was said that no less 
than four idols were installed in this temple 
or thakurdwara. In the second paragraph 
-of the plaint it was alleged that the plaint- 
iff-and other people of Gorakhpur city used 
to do worship in this thakurdwara and refer- 
ence was also made to worship on special 
occasions such as the Ram Naumi or other 
festivals. 

In the third paragraph of the plaint it 
was alleged that Girdhari continued to be 
the manager and mutwalli of the thakur- 
dwara during his lifetime; he was succeeded 
by his son Mul Narain and Mul Narain was 

esucceeded in turn by his son Gorakh Prasad 
alias Babban. It was alleged that Babban 
had made over the management of this 
thakurdwara to one Ram Kishen Tewari, 
the father of the first defendant Sarju 
Prasad Tewari. It was this man Sarju 
-Prasad who sold the property to Aziz Hasan 
on the 8th July 1919, 
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{t was pleaded: in the:plaint that this sale. 
was a void transaction inasmuch as the pro- 
perty conveyed was éndowed property which 
Barju Prasad had no authority. to alienate, 
and it was prayed, therefore that the sale- 
deed ‘of the 8th: July 1919 might be set 
aside and that the first defendant, that is to 
say Sarju Prasad, might be ordered to re- 
store the idols and ‘other -paraphernalia of 
the temple and directed to perform the wor- 
ship and that should he refuse to do so 
another mutwalli might be appointed in 
his place who might be directed to carry on 
‘the worship in the temple. There was also 
a prayer for possession: by demolition of the 
buildings erected by :the defendant Aziz 
‘Hasan since the time of its purchase. 

Pausing, here we may remark that some 
of the reliefs which were asked .for in this 
plaint could not be granted in a suit brought 
under s. 14 of the Religious Endowments 
Act. The Court could not under that Act 
have, given any reliefin the shape of can- 
cellation of the sale; nor again could it 
have given any. decree to the plaintiff for 
-possession of the premises., __, 

The. question of possession, however, 
arises in the other case (S, A. No. 20 of 1924) 
‘and, we shall deal, with that presently. 

We have already mentioned that the case 
which. Aziz Hasan set up to the suit was 

that the property was not a public endow- 
ment of a religious nature. He maintained 
that it was -private property. such as his 
‘vendor was entitled to dispose of. | 

.. A number of witnesses were examined in 
support of the plaintiff's case and certain 
documentary évidence was also put in. The 
defendant Aziz Hasan, did not enter the 
witness-hox nor were any witnesses cited on 
his behalf. |... Beet Meat 

The learned Judge of thé Oourt below 

came to the conclusion that although there 
had been a temple on the site of these pre- 
mises at one time nevertheless it seemed 
‘to him that it had not been a-public temple 
but merely, what ~he called, “a private 
-kind of ‘chapel, with a, moveable idol 
or moveable idols., In this view of the 
“case he dismissed the plaintiff's suit and so 
we have this appeal before us, The ques 
tion which we have to decide here is whe- 
ther the evidence establishes that these pre- 
mises were at one‘time a public place of 
worship. EETA Bei 

: Pn cases of this kind the oral, evidence is 

apt'to be unreliable and where itis -possible 


the Courts prefer to found their judgment 
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upon such documentary evidence as is 
available. ` her 
We have no document showing, when 
these premises were dévoted' in the first 
instance to public worship as alleged in thé 
plaint. No document is available, executed 
by Girdhari Lal Khattri, the man whose 
name is mentioned in the first paragraph 
of the plaint. There is, however, some 
documentary evidence which takes us backas 
far as the year 1866. At page 17 of the record 
inF. A No. 132 of 1922 we find a rubkar 
of the Sudder Amin of Gorakhpur dated 
22nd January -1866. - From, this document 
it i8. apparent’ that certajh decrée*hdlders 
had obtained 4 ‘deciés against Mul Nardin 
who by that ‘time’ had‘ died. Mul Narain 
‘apparently was ‘the’ son of Girdhari Lal 
Khattri whose ‘name has just ‘been men- 
tioned, ` ie kg 
The procéedings , in the Court ‘of the 
Sudder Amin show that the decree-holders 
had attached and weré seeking, to -bring to 
sale cértiin hotisé property and that Babban 
the son of ‘the ‘déceased judgment-debtor 
was opposing the application for execution 
and ‘maintaining. thatthe property which 


‘had been attached in execution was wakf 
‘property. In the petition’ of objections it is 
‘stated thatthe property’ consistéd. of a 


shivala and thakurdwara. “It is stated that 


this property ‘is wakf property and. that 


the thakurdwara and. shivala had been 
constructed by the objector’s grandfather. 
The Court, after an inspection of, the 
Bie es Bee effect to the'objection.. The 

udder Amin remarked ‘ih ‘his order 
that the premises which had, beén 
attached consisted of a house divided up 
into thréé'parts. In one of these parts'there 
was kept à thaku#dwara. In’ the other two 
-parts there were a well and ‘other, things 
connected with worship. :The ‘result. af 
thése proceedings was that the property: was 


released from attachmént and-déclated not 


to be liable for sale. tent ted fies 
“Then again in the year 1902 we-find’ that 
thére ‘wére some: other:procéedings’ in. éxe- 
cution in the Court of the ‘Subordinate 
Judge of Gorakbkpur. The Collector, the 
‘“Winager of the Bettiah State, had got a 


_decree against’ Sarju Prasad for a sum of 


Rs. 1,352 odd. Attachment:of propérty. had 
taken place and Sarju Prasad put in ca 
„petition saying thatthe property. was wakf 
property: and had bien‘ made~a wakf. fur 
purposes ‘of defraying liis‘expénses of the, 
thakurdwara, He pleaded, therefore; -that 
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the prose, gould not be attached ‘and 
deitrande’d thatit ‘should: ‘Bé released, “This - 
petition: of hisis to be foutid. at. page 18 of 
the'recérd du the:firstappeal. -On-ther23rd 
|. ob Maye: “1903: thé: Subordinate: Judge “of 
Gorakhput: acceptedrthe: objection mace’ by 
Sarjw=Prasad.' “He:stated in his: order: at 
pagel 9-of the récdrdi tliat the:oral:évidénée 
produééd‘by! thie objector ab'd ant olds judg: , 
ment dated the 22nd January 1866 proved 
that the house: Was’atemple-and not lidble 
to be sold. 
orAlthough;’ théreforé;: ‘there :i5 no ditet 
_ evidence of dedication and no dòcumentarp . 
evidence directly showing that this property 
wasa dedicated’ to “publici? ifeligious" use 
: nevérthelėss ’ these döċůmetts aré: öf” coü- 
siderablévalué Special” regard ‘being ‘ado 
thie. “faet that ‘in? the cyéir 1566 ati “assertion; 
‘that! these préntisés were SSA: as a ‘place of 
publie worship, owastgiven effect to in “the 
-edurte OP padidtak proteedin is, The learnéd 
District udgé who Has tried dithis “čase was 
imprésséd with’ tHig evidente: and held that 
- thé dotument. certainly constituted prima 
Facie ‘proof that the! property: in suit "wis a 


‘réligions: éndowment' ‘it Which’ ‘ease, ‘he'ddid, 


the? Sdefend ant Sarji: Prasad would ‘Hhve 
ad no right "to Sell! tô Aziz - ‘Hagan, but as 
wet “have: already" mentioned the Teårnëd 
i adhe went onto find that the ‘propérty was 
not-'apublic ‘property’ büt à ‘Bort dÉ: private 
‘trusts Wedo notthink that! ‘dédaction Gani 
abe drawn’ from thé: ‘Wodutién ts upon which 
ther learned: Ji nudge Was’ placed rêliante ‘for 
ittseens:to! ‘us thatithe plea | which’ was ‘being 
‘put fdiwatd in the ydar'4866: atid’ again “by 
“Sarju shimisél fin ‘the yéar'1902was:that the 
“property wás: property déveted: to ‘publi¢'re- 
ligious worship ana ‘hot’ property” which 
mi ghirberdeseribed i ‘ais: “pfivate: property’ of 
canly, kind! : 

As régards the balé ‘evidence ' produced’ in - 
the asewe do not Wish to'lay undué stress 
“upon it: but thie fact'béthains that å number 
Of" witnesses * deposed- -that peóple sed ‘to 

_ resort! to? thése’ ‘premises’ for purposes ‘OF 
nworship, more Specidlly on'féstival occasions. 
“It. is quite-trie that these Witnessés do‘ad mit 
“that e fora nahi ber of ‘years {before the suit 
vwa “browght. the premises’ had falléa into 
-Idécdy > ‘and chad ‘nwt’ béén tused ` as 3 
place iof worship, . ‘The preponderance 
dof the eviderice | is ‘to ‘the effect ‘that for 
‘some: 8 or’ 10 ‘years’ Deforėé the | sult: was 
brovght’ no “worship + ‘Kad been‘ darried on 
théra because the property had aoa’ “into 

ainean: Rap Ka 


a is esd Belen. y ee 
4 Vas Me aran eons KAN 4 ’ 


aah 
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` Buf on ‘tie | whole we can see no redson 
tö: reject ‘the evidence’ of these witnesses 
which if accepted goes to show that members 
of the Hindu public used to: resort to these. 
premises on occasions and perform worship 
thére. In this connection we notice in par- 
ticular that’ there is some evidence to ‘show 
that one of the divisions of the house to 
which we:have referred above was uséd as 
a sort of-dharamsala or musafirkhana, 
that is, for the accommodation of persons 
who came to worship there. That fact is 
strong evidence that there was a dedication 
of the property to’ publicvise. We might 
cite tii this ‘connection a recent judgment 

of their Lordships of the Privy Council 
reportéd ‘as’ Lakshmana v. Subramania 
Ayyar (1). ` 

We are satisfied, therefore, that there was 
good evidence befóře'the Court below'which 
the plaintiff can claim to have established 
his'casé that these premises had béen ‘de- 
dicated to purposes: of public worship. 
We have ‘décided, therefore, on this 
review of the evidence to reverse, the judg- 
ment of the Court below dnd to allow this 
appeal. ‘The only-relief which we can award 
to, ‘the plaintiff appellant is that the de- 
fendant No. 1, Sarju‘Prasad, be dirécted to 
restore the idolsto these premises within the 
period ‘ofsix months from the date of this 
Céurt's decree and that he be further 
directed, to: carry onthe duties of mutwalli, 
‘In Gase‘he fails to do so within the ‘time’ so 
limited we'direct that he be removed from 
‘the 6ffite of mutwallt. Theappeal i is, there- 
Yöre, allowéd-dnd'a decree in this'sérise will 
be prepared, in the office. We leave ‘the 
parties in- the first appeal to pay their « own 
‘costs’ it this: Court. 

‘The ofher'appéal, S. A.-No. 20 “bf 1924, 
is re: findings of 


Toul ge. More an AN was produséd in this 
case” “than in’ ‘the Gase we have just disposed 
of, butit is sufficient for us to say that on 
the. evidence which was led in:the- suit 
which has-given-rise to ‘this second appeal 
it’ vas čöinpetént for the Judge to'find 'that 
the, premises in, question were used “for 
publice worship. There is no. merit at-all in 
this 'second’appeal and: the defendant-ap- 
‘péllant ‘cannot ‘possibly succeed. We, there. 
fore, dismiss S. A. No. 20 of 1994 


71) 81 Ind. Cas. 518; 22 A. L J., 169; (1924) ALR. l 
{P. Oj dk 19, W. 253; (1921) M. W. N, 278; 100. & 
A.L. R. 605; 29. WN. 112; LR. 5 ALP. C.) 123 
(B.O). 
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with costs including in this -Court 
fees on the higher scale. We allow the 
appellant three months from the date of 

this Court’s decree to remove his materials 
“and to clear the site; ifhe fails to carry 
out this order he will forfeit all rights to 
the materials, 
. Z, K. 
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Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAL Sipe APPEAL No, 70 or 1924. 
August 24, 1925. 

Present:—Sir Victor Murray Coutts- 
Trotter, Kr., Chief Justice, and Mr. Justice 
Viswanatha Sastri. 
V. GOPAL NAIDU—APPELLANT 
VETSUS . 
MOHANLAL KANYALAL AND oTHERS— 


RESPONDENTS. 

Presidency Towns Insolvency ‘Act (ITI of 1909), s. 9 
(d) (iii)—Partnership—Act of insolvency committed by 
managing partner—Partner, other, whether can be ad- 
judicated insolvent. 

In order that a man may be made a bankrupt, the 
act of bankruptcy relied upon must be some act which 
ean be definitely brought home to him. {p. 875, col. 1] 

It is impossible to state that there can be no case 
in which the act of an agent in closing down the 
business of principal and absconding from the credi- 


tors could be treated as an act of the principal. 


There might be cases in which a Court would be 
Sustified in certain circumstances in holding that the 
act ofthe agent in violation of s. 9 (d) (iti) of the 
Presidency Towns Insolvency Act might and should 
be treated as the act of the principal, and constitute 
the foundation for a petition in insolvency against 
the principal. [p. 876, col. 1.) 

The question is, however, one for decision in each 
case whether on the facts of a particular case the agent 
: occupies such a position that his principal must stand 
or fall by his acts for the purpose of bringing the 
case within the Statute of Insolvency. [p. 876, col. 2.] 

Two persons traded together in partnership at 
Madras. One of them resided in Madras and managed 
the business. The other although ordinarily residing 
outside Madras used to come there to look into the 
accounts and see how the business was progressing. 
The business got into difficulties and the managing 
partner closed the business down and absconded in 
order to get out of the clutches of the creditors. On 
an application by the creditors to adjudicate both the 
partners as insolvents : 

Held, that the circumstances were insufficient to 
hold that the act of the managing partner was.neces- 
sarily in law the act also of the other partner, and that 
the latter could not, therefore, be adjudicated an insol- 
vent. [p. 877, col. 2; p. 878, col. 1.] 

Kastur Chand Rai v. Dhanpat Singh, 23 C. 26; 22 I. 
A. 162; 6 Sar. P. U. J. 617; 5 M. L. J. 269; 12 Ind. Dec. 
(N. 8.) 18 (P. C), followed. 

In re Hurruck Chund Golicha, 5 C. 605; 60.L. R. 
382; 2 Ind. Dec. (N. s.) 993 , In re Dhunput Singh, 20 C. 
#71; 10 Ind. Dec. (x. s.) 520 and In the matter of Brij- 
mohun Dobay, 2 O. W. N. 306, explained. 
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Ex parte Blain, In re Sawers, (1879) 12 Oh. D..522; 
41 L. T. 46; 28 W. R. 334 and Cooke v. Gharles A.’ 
Vogeler Company , 1901) A. O. 102; 70 L. J. Q. B. 181; 
8t L. T. 10; 17 T. L. R. 153; 8 Manson 113, referred to. 

Appeal from the judgment and order 
of Mr. Justice Ramesam, dated the 23rd 
September 1924, and passed in the exercise 
of the Ordinary Original Insolvency Juris- 
eae ef the High Court, in I. P. No. 7 of 
Mr, K. S. Krishnaswami Iyengar, for the 
Appellant. x ae 

Mr. O. Thanikachalam Chettiar, for the 
Respondents. 


JUDGMENT.—tThis caseraises a point - 
of some interest. Two persons traded to- 
gether in partnership. A man. called An- 
antha Mudali, about whom no questionarises 
in these proceedings, and the appellant 
Gopal Naidu had carried ona produce busi- 
ness in Madras and the facts seem to be 
that Anantha Mudali was managing the 
business in Madras, whereas’ Gopal Naidu 
resided ordinarily at Wallajabad, but the . 
evidence which is given in the case—and that 
is the evidence that was relied upon by the 
adjudicating creditors themselves—estab- 
lishes two things. The first is thatwhen any- 
body, after the difficulties arose and in this 
concern they did arise—wanted to see Gopal 
Naidu when he went to Wallajabad, -he 
found Gopal Naidu without difficulty and 
was able to put whatever he wanted to put 
before him. The other fact that emerges is 
that, although Gopal Naidu ordinarily re- 
sided at Wallajabad, he did from time to 
time come to Madras and look into the ac- 
counts and see how the business was pro- 
gressing. What is before us is an appeal by 
Gopal Naidu against his adjudication. The 
circumstances which led to it are these. The 
business got into difficulties when the débts 
due to the petitioning creditors amounted to 
something over Rs. 10,000 and.the difficulties 
came to a head—we will take it as proved, 
forit is not disputed—when Anantha Mudali . 
closed the business and went away in order 
to get out of the clutches of his 
his creditors, thereby committing an act of. 
insolvency, so far as he is concerned under 
ə. 9 (d) (iti) of the Presidency Towns Insol- 
vency Act, That is a perfectly good found- 
ation for the insolvency petition and the 
adjudication consequent upon it as against 
Anantha Mudali but it has been sought in 
this case to use thatactof Anantha Mudali in 
order to lay the foundation net merely of 
the petition against Anantha Mudali him- 
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self, but of the petition against the 
lant Gopal Naidu. ; 
“ We had a very interesting argument prac- 
tically giving us the whole of the history 
of the law on this matter both in England 
and in India. Theré is no doubt that the 
English cases of which I may take as an in- 
stance, Mills v. Bennett (1) as one of the 
earlier and Hx-parte Blain, Inre Sawers (2) 
and Cooke v. Charles (A. Vogeler Company 
(3) as some of the later, clearly lay down the 
principle, that, in order that a man may be 
made a bankrupt, the act of bankruptcy 
relied upon in English Law must be some 
act which can be definitely brought home to 
him, andthe learned Judges point out that 
the act of the agent cannot ordinarily found 
a petition in bankruptcy. The chief pro- 
nouncement which has been approved of 


in many subsequent cases is contained in ' 


the judgment of Brett, L: J.,in Ex parte 
Blain, in re Sawers (2). He says: “It was 
said that a person may commit an act of 
bankruptcy by his agent, and that the part- 
ner in England was the agent of these for- 
eign partners, and, therefore, they committed 
an act of bankruptcy by their agent in Eng- 
land, that is, by allowing the execution’ to 
go without satisfying the judgment, and 
that, this having been done by their agent in 
England, they ought to be adjudged bank- 
rupts. That assumes that a man can commit 
an act of bankruptcy by his agent, whether 
he has authorized the particular act or not, 
and that assumption seems to me to be 
equally wrong. I think that a man cannot 
commit an act of bankruptcy by a particular 
act of his agent which he has not authoriz- 
ed, and of which act he has had no cogniz- 
ance’. Taat is what Brett, L. J., said in 


Ex parte Blain, In re Sawers, (2) and, in~ 


my opinion, that is good law to-day in Eng- 
land and with a certain modification is pro- 
bably good law in India. Meanwhile, the 
matter had arisen on several occasions in 
Calcutta as to whether a man could be ad- 
judicated a bankrupt, because of the act of 
some person whom he left in charge of his 
business, namely, a munib gumasthaor a 
quasi-partner with the authority of an agent 
to act for his fellow partners; and, so far as 
the High Court of Calcutta is concerned, 
the matter came to a head in the case of 
uw (1814) 2 M. & S. 556; 105 E. R. 488; 15 R.R. 


(2) (1879) 12 Oh. D, 522 at p. 529; 41 L. T. 46: 28 
W. R. 334 


(3) (1901) "A. G. 102; 70I. JQ. B. 181; 8t L. T. 10; 
17T. L. R:153; 8-Manson tgs" = O 
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In re Dhunput Singh (4) which was decided 
in the year 1893 by a Bench consisting of 
Sir Comer Petheran, Chief Justice, Mr. Jus- 
tice Prinsep and Mr. Justice Pigot. In that 
case there was apronouncement of Mr. Jus- 
tice Trevelyan, which lends colour to the 
suggestion that the act of an. agent in de- 
parting with intent to defeat creditors was 
always, as a matter of course, tobe treated 
as a departure by the principal on the ordin- 
ary principles of agency, and that view 
was definitely rejected by the Court very 
largely on the authority of the English cases. 
The learned Judge who deals most clearly 
with the matter is Mr. Justice Pigot. At > 
page 795* of the|Calcutta Reports, hesays: “I 
think the general proposition laid down by 
Lord Justice Brett in Ex parte Blain, In re 
Sawer's (2) only affirms, and is intended to 
affirm, the rale stated before by Lord 
Tenterden: ‘I think a man cannot com- 
mit an act of bankruptcy by a particular 
act of his agent which he has not authoriz- 
ed and of whichact he had no cognizance,” 
“This general rule is, I apprehend, appli- 
cable in cases outside those of the class 
with which we are here concerned, and it 
seems to meabsolutely to govern this case. 
There are, therefore, two reasons why the 
acts of Pannalal inthis case, assuming them 
to’amount, so far as he personally was con- 
cerned, toa departure, ete., with intent, ete., 
cannot be acts of insolvency committed by 
his master, Dhunput Singh. The first is 
that the nature of the acts themselves, as 
described in the section, is incompatible 
with the possibility of their being commit- 
ted by any one but the debtur himself; the 
departure mus: be his departure, and the 
intent proved must be hisintent. The second 
is that a man cannot commit any actof bank- 
ruptcy by an act of his agent which he has 
not authorized, and of which act he had no 
cognizance”. He then goes on to say that, 
in accordance with the principles stated 
above which he accepts as correct, he thinks 
he must pronounce that the earlier case in 
the Calcutta High Court of In re Hurruek 
Chund Golicha (5) decided by Broughton, J., 
sitting in Insolvency was wrongly decided. 
eThis véry case of Kastur Chand Raiv. Dhan- 
pat Singh (6) came up before the Privy Coun- 
cil and was dealt with in Kastur Chand Rai 
(4) 20 O. 771; 10 Ind. Dez. (x. s.) 520. 
aaa 5 C. 605; 6 O. L. R. 382; 2 ind. Dee. (x, s.) 


(6) 23 C. 26; 22 L A. 162; 6 Sar. P, O. J. 617; 5 M. L: 
J. 269; 12 Ind. Dec. (N. s.) 18 (P.O). an. , 
Page of 20 Oia) C TT miras 
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v. ‘Dhanpat Singh (6) in a. judgment which 
was "delivered ‘by Lord Hobhouse. Their 


Lordships: adopted what I miay call a middle: 


coursé: They ‘thought that Mr. Justicé 
Pigot had put the supposed rule much too 


‘roadly-and they thought that it was im- . 


‘possible’ ‘to say that there can be no case 
in’ which the act of an agent in closing 
down. the business and absconding from 
the-crediters cotild be treated as an act of 
the priticipal. aiid they proceeded to say that 
there might be cases, of which by the way 
the one ‘béfore them they clearly’ consider- 
ed nòt to'be orie, in which a Court would he 
justified i in Gertiin circurtistances in hold- 
` ing that thé act of thè agéntin violation 
of ‘the: séctioi of the bankruptcy might 
and should ‘be treated as" the act of the 
‘principal and in the light of that the 
expréssion of opinion by Mr. Justice Pigot 
réquired rficdification and a much more 
flexible rale Should be laid down. I am 
reading from page 35*-in which, after setting 
olit ‘thé: view taken by Mr. Justice Pigot 
and the High Court, their Lordships go on 
to‘observe as follows: “So understood, “their 
Lordships cannot assent to the principle 
laid down'by the High Court [in Dhunput 
Singh’ ‘scase(4).| The position of a gumastha 
differs in different cases. In some cases hs 
may ‘be little more, or'no more thin an ordi- 
nary manager. In others he may represent 
thé*business' so entirely that the beneficial 
owners have no practical control over it and 
are quite unkown to the cusiomers. Mr. 
dusties Pigot states the possible position 
ofa ‘gqumastha witheven more force than does 
Mr.Justide Broughton [I think in Hurruck 
Ohand's case (5).] He says: ‘It often happens 
thata' large’ business is carried on for years 
by “a- muhib gumastha’ or by a succession 
of: théin,'in the name of principals who 
never. are seen, or pevsonally known, in con- 
néction with-the business at all; sometimes 
in thename of family firms the members 
of which are -constantly fluctuating from 
generation ` to ‘generation, and of which 
firms ‘itis or‘may be difficult to determine 
who areatany given time, actually members.” 

Then their Lordships go on as follows: 
“Their Lordships think otherwise. They can- 


not hold that-the creditors of firms ‘ex-* 


clusively managed by gumasthas have xo 

remeoy-by way of insolvency, ‘whatever the 

the gumastha may do; though he may make 

fraudulent conveyances, promote fraudulent 

executions: or, ‘ag in Hurruck Chund’s Case 
#Page of 23 O.—[lud.] 
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(5), ‘leaving the creditors to find . him, ‘or 
his master if’they ‘could’ And- “yet, that 
consequence must follow if’ the pritieiplé 
laid down by: the: ‘High Court’ in ‘this .case 
be the true one”. And then they go on” “to 
say: “It is'a question’ in each ‘case whether 
the gumastha occupies such a position: that 
the owner must tand or fall ‘by, ‘his ‘acts, 
so that his fraud or his flight shall `- by 
imputation be the fraud or flieht of ‘the 
owner or multitude of owners, for the’ ‘pure 
pose of bringing their case within’ the 

Statute of Insolvency. Their Lordships’ agree 
with the Judges who have ‘held that the 
Statute admits of application to such cases, 

and that to exclude. it may lead to Ipjustied 
and confusion in many cases, They’ dré “by. no. 
means prepared to say that Hurruck’ Chúng. $ 
case (5) was wrongly’ decided; though’ ‘the 


_ position of the gumastha there is not stated 


so fully as they would, think desirable; if 






On the otherhand they have no hesitation, 
in agreeing with’ the High Court’ that 
Punia did “not occupy such” a positign" as 
to make the respondent. liable to be. de- 
clared insolvent on the ground. of’ his 
personal conduct. The respondeht appears 
to have been an active and: responsible 
owner. His residence and head’ koti at 
ste le de were well-known. “He occasions 

ally came ‘to Calcutta, arid to’ thé’ Koti, 
When difficulties arose, Punna applied‘to: 
him to meet them; and “when payment was 
suspended, Punna openly, by himself. or. by, 
his servants, told the creditors that his 
principal was coming, and. that’ they” mist 
wait for his action. Wnder such” eigen 
stances, even if Punna hiniself had commit 
ted the acts alleged: by the’ appellant, it 
would, in their ‘Lordships’ opinion, ‘be 
wrong to hold - that his acts were those of: 
the respondent.” Tn ‘that case a hint had: 
been thrown out by Mr. Justice Pigot; dn, 


“the High Court and then by ‘way Di en 


couragement of the sugg estion, by Lard: 
Hobhouse in the-Judicial Committee’ that 
the case was one which might aptly be met: 
by further legislation, and I suppose that it. , 
was that suggesiion which brougkt about 
finally the Presidency Towns . Insolvency. 
Act of 1909 long áfter. We’ have; the ~ 
desired legislative machinery in the expla-, 
nation to s. 9. That explanation TUNS as. 
follows; “For tle purpose of this section,- 
the act'of an agent may bethe act of the 
principal, even “though the agent may have’ 
no specific - authority to commit ‘the act.’ 


DUA 


foi I. 0. 1985] 
'I take that section to be an attempt by the 
draftsman to carry out broadly and in 
Spirit the effect of the observations of 
théir Lordships of the Judicial Committee 
in Dhunput Singh's, case (4) and I am-content 
to deal with it on that footing. 

_ Unfortunately in this country a misinter- 
“prétation, as we feel constrained to regard 
it,. has. been, put upon ,that section, and, 
for this purpose, I wish to refer to two 
‘cases. One is the'case reported'as In the 
matter of Brijmohun Dobay (7), a decision 
‘of Mr. Fustive Sale ‘sitting alone in insol- 
vény, What Mr. Justice Sale says on 
‘this point ‘is ‘very'brief, and I will read his 
‘exact words. He’ dedls ‘first’ with a differ- 
ent point with which we are not concerned 
and then-he goes on, to say this: “If J -had 
taken another view of this point, the ques- 
tion would still remain asto whether the 
departure of, the gumastha underthe circuni- 
stances and under the instructions of the 
debtor did not constitute an act of .insol- 
vency.” ‘Why indeed- should it not? For, 
as -is'.clearly expressed in the learned 
Judge's words, the departure of the 
gumashta was under :the expréss instruc- 
tions:of the master. -We are here: concerned 
with a case where the departure of theagent 
. isex hypothestanact done by himself without 
express authority of the principal. Then hé 
goes ontosay: “The-difficulties whicharosein: 
Dhunput. Singh's. case ı (4) are absent from 
this: (We do:not'know! what those difficulties 
are-but one of:them' was clearly the‘absence 
of -express instructions of the'principal) 
andl am ~inelined: to think that. the de- 
parture of-the:guniastha did; under the 
circumstances, amount .to :an-act of .insol- 
vency on the part‘of the debtor.” This-is 
really.‘a. decision: on the facts of that case; 
and‘we entirely agree with the learned Judge 
that: the facts of that particular case were 
` such that certainly: under the section of the 
Présidency ‘Towns Insolvency Act: and'also 
previously'toit under the guidance of: the 
judgment of the Privy Council in. Kastur 
Chand Rao v.: Dhanput Singh-(6) his was 
‘ar perfectly : correct ‘determination ‘of the 
matter ‘before him. ` 
The judgment ‘of Sale, J., came before a 
Division Bench of this Court consisting of 
Spencer, J., and ‘Phillips, J., There is no 
doubt, looking at 
before 'itie is Kalianji Singhii. Bhai v. Bank 


. (1) 20, W. N. 306, 
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of Madras (8) that those learned Judges 
regarded this decision of Mr. Justice Sale 
as laying down the sweeping principle that 
in all circumstances the act of an agent in 
closing down the principal's place of busi- 
ness must be treated to be the act of the 
principal and they treated that as being 
the existing law. They refer to English 
cases and they goon in these words: “In 
‘India it has been expressly enacted as an 
explanation tos.4-of the Provincial Insol- 
vency Act(that is the same in wordsass. 9 
‘of the Presidency Towns Insolvéncy Act) 
that for the purpose of that section, which 


‘ deals withacts of insolvency committed by 


a debtor,'the act of an agent may be the 
act of the ‘principal. It was accordingly 
heldin In the matter of Brijmohun'Dobay 
(7) that'the departure of an agent from the 
place of business did constitute an act of 
insolvency on the part of the principal.” 
It did on the particular facts of that case, 
but unfortiinately the learned Judges of 
the Madras High Court have takèn to bea 
hard and fast rule of law what in truth and 
in fact was a decision on the particular facts 
of that particular case and ‘the same 
fallacy ‘undoubtedly vitiates the reasoning 
of Mr. Justice Ramesam when ‘he tried 
this case. He ‘took the decision of 
the CO. W. N. case and he took the 
decision of the Madras High Court as 
laying ‘down a hard and fast rule which 
he- was bound to respect, and without 
reference to the particular circumstances of 
thé case, he'thought he was inlaw bound 
to treat the act of the agent as inevitably 
the act of the principal which lis clearly in- 
correct. 

> In the light “of these principles, Mr. 
‘Thanikachalam ‘Chetty very wisely does 
not- seek'to uphold the decision of the 
learned Judge on this point. When we 
look at the affidavits it is clear that the 
facts of the case which are put by the 
‘creditors ’'themselvés:‘before the Court’ con- 
‘stitute just the kind offacts which would 


‘enable the Court in its discretion to say in 


a particular case “this is not the sort of case 
where’ we will do-what the Act allows us 
éo do, namely, treat the unauthorized act of 
the agent in closing. down the business as 
in law being the act of the principal.” 
Mr. Thanikachalam Chetty does not, there- 
fore, press us to remit the case back: : On 'a 
further ‘consideration in the light of these 
` @)31 Ind. Cas: 583; 20M. Li J, 788; 3 L.. W, 13; 


(1916) 1M. W N. 12; 39 M. 693, 
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principles, he is content that the adjudi- 
cation of Gopal Naidu should be quashed 
on the ground that circumstances exist here 
which do not permit of the Court saying 
that the Act of Anantha Mudali in closing 
down the business could be treated on the 
material before the Court as being ‘neces- 
sarily in lawthe act also of Gopal Naidu. 
That is the sole ground on which we decide 
this case. 

It was argued before the learned Judge 
on behalf of Gopal Naidu that he was in no 
circumstances accountable for the debts of 
the business which were relied upon by the 
petitioning creditors because it was said 
that he had before these debts were incur- 
red executed a dissolution of partnership 
and ceased to be a partner. That question 
has not been gone. into before us. The 
learned Judge found against Gopal Naidu 
on that and Mr. Krishnaswami Iyengar has 
not, in view of the other point on which he 
felt he was likely to succeed, touched that 
question. If, therefore, the matter ever 
comes before the Court in any other form, 
the whole subject is open and it is com- 
petent to Mr. Krishnaswami Iyengar to 
contend that the learned Judge was wrong 
in forming the conclusion that the supposed 
deed of partnership wasa sham. It is open 
to Mr. Thanikachalam Chetty, on a proper 
view of the documents and the circumstan- 


ces which were not put forward before to - 


say that the learned Judgeis right andit 
- wasa sham. In the view we have taken. 
itis not necessary- for usto deal with that 
point at alland we are content to decide 
on the ground that has been argued be- 
fore us. max 

- The result will be that the appeal is 
allowed. Costs on theappeal of both sides 
on the O. S. scale will come out of estate. 
“WNL, . Appeal allowed. 
Z., K., 

CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2101 
oF 1923." 

July 14, 1925. 

Present :—Justice Sir Babington 

Newbould, Kr. . o 
PITAMBARNATH AND OTHERS—PLAINTIFFS 
f — APPELLANTS . 
versus 
BHAIRAB CHANDRA SINHA AND OTHERS 
——DEFENDANTS— RESPONDENTS, 
Bengal Tenancy Act (VIII of 1888),-ss. 502, 102, 


i 
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105, 106, 115—Landlord and tenant—Fixity of rent 
Particulars recorded under s. 102 (2)—Presumption, 
whether arises—Rent paid at uniform rate, effect of. 

The presumption laid down in s. 50 (2) of the 
Bengal Tenancy Act does not apply where the: 
particulars mentioned in s. 102 (b) of the Bengal 
Tenancy Act have been recorded in Ch.X of the Act 
if the attempt to raise the presumption is made in 
a regular suit and not in a proceeding under s. 105 
or 106, of the Act. [p. 878, col. 2; p. 879, col. 1.] 

Apart from the provisions of sub-s. (2) of s. 50 of the 
Bengal Tenancy Act, the natural presumption of fixity 
of rent may arise on the evidence adduced in a case. 
No such presumption can, however, arise merely from 
proof that the tenant has been paying rent at a fixed 
rate for the past few decades. [p. 879, col. 2.] 


Appeal against a decree of the District 
Judge, Tipperah, dated the 24th of March 
1923, reversing that of the Munsif, Fourth 
TA Comilla, dated the 9th November 


Babu Upendra Kumar Roy, for the Ap- 
pellants. i 

Babus Brojendra Nath {Chatterjee and 
Satindra Nath Roy Choudhury, for the Re- 
spondents. 


JUDGMENT.—tThis is an appeal from 
thedecision ofthe District Judge of Tipperah 
reversing the decision of the Munsif, Fourth 
Court at Comilla. The plaintiffs who are 
the appellants before me broughta suit for 
declaration that their raiyati jama had been 
wrongly recorded in the Settlement Record of 
Rights asin ordinary raiyati holding instead 
of as a rawati holding at fixed rent. 

The main point urged inthis appeal is 
that the lower Appellate Court was wrong 
in law in stating what it was necessary for 
the plaintiffs to provein order to establish 
the presumption that the holding had been 
held ata rent which had not been chang- 
edfrom the time of the Permanent Settle- 
ment. The lower Appellate Court held 
that having regard to the provisions of s. 115 
of the Bengal Tenancy Act the presump- 
tion for which cl. (2) ofs.50 provides did 
not arise in the present case. He then went 
on to consider whether the ordinary pre- 
sumption arose from the facts proved and 
decided against the plaintiffs. 

It is contended in the first place that the 
lower Appellate Court was wrong in holding 
that the presumption under s. 50 could not 
be applied, On this point Iam in entire 
agreement with the learned District Judge 
that the words of s. 115 appear quite plain 

and that the later decisions of this Court 
-support his view that the presumption 
under s. 50 cannot apply to a tenancy when 
the particulars mentioned in s, 102 (6) have 


‘ 
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. been recorded-under Ch, X if an attempt is 
made to raise it ina regular suit and not in 
a proceeding under s. 105 ors. 106of the Act. 
This seems clear from the decision of two 
Benches of this Court in Bamandas Bidya- 
sagar v. Sadhu Majhi (1) and Prasonna 
Kumar Sen v. Durga Charan Chakravartt 

2). 

Another preliminary point that was taken 
was that s, 109 wasa bar to the landlords-de- 
fendants contesting the plaintiffs’ suit. It ap- 
pears that after the publication of the Record 
of Rights the landlords applied-under s. 105 


of the Bengal Tenancy Act for enhance- 


ment of rent and withdrew their case. 
It is, said that under the recent Full 
Bench ruling that will be a bar to the 
landlords now raising the defence that 
‘the rent of the plaintiffs’ tenancy was 
enhanceable. But the subject-matter of 
‘the landlords’ application was not the same 
‘as their defence in the present suit. In 
their application under s. 105 they raised 
the question whetherthey were then en- 
-titled to enhance the rent. They did not 
raise question whether the rent of. the 
holding was enhanceable or unenhance- 
able. a 

“The main contention in this appeal is 
that the lower Appellate Court has erred 
in law-as to what is necessary. for the 
plaintiff to prove to establish the natural 


presumption apart from the presumption: 


that arises under cl. (2) of s. 50 of the 
Bengal Tenancy Act. The passage to which 
objection has been taken isas follows: “The 
general principle is that in a suit such 
as the present no natural presumption 
can arise ‘of fixity. of rent since the Per- 
‘manent Settlement merely out of proof 
that the tenants have been paying at a 
fixed rate for the past few decades, and 
that to establish such presumption the 
tenants must adduce positive and cogent 
evidence of the payment continually at 
the fixed rate.” It.is contendéd that the 
learned Judge has fallen into an error 
similar to that which was the subject of 


the decision in-Pran Krishna Saha v. Mukta . 


Sundari Dassya (8). In that case it was 
held that the lower Appellate Court was 
wrong in holding that there was a legal 
obstacle in the way of its presuming from 
long uniform payment of rent that the 


(1) 64 Ind. Cas. 445; 26 O. W.N. 945, 
(2) 10`Ind. Oas. 537; 260. W. N. 947; 36 O. È. J. 291; 
(1922) A. L R. (0) 146; 490. 919. | 
(9) 21 Ind. Cas, 544; 18 O, L, J, 193, 
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holding was one at a fixed rate. Reading 
the judgment of the lower Appellate 
Court in the present case it appears to 
me that he has not fallen into that error. 
He has clearly realized that apart from 
the presumption of cl. (2) of s. 50 the 
natural presumption may arise, but he has 
held that the evidence adduced oh behalf 
of the plaintiffs is insufficient to give rise 
to that presumption. There is clear author- 
ity to support his view that no such pre- 
sumption can arise merely from proof that 
the tenants have been paying at fixed rate 
for the past few decades. It is sufficient 
to refer on this point to the decision in 
the case of Jagabandhu Saha v. Magna- 
moyi Dassi (4). I am not sure that the 
lower Appellate Court was right in the 
assertion as to the evidence that the ten- 
ants must adduce in order to support this 
presumption. But his finding that the 
evidence adduced in this case was in- 
sufficient was not. vitiated by any legal 
error. 

I accordingly dismiss this appeal with 


costs. 
Z. K. Appeal dismissed. 
(4) 36 Ind. Cas. 884; 44 C. 555 at p. 566; 24 O.L. J. 
363; 22 ©. W. N. 89. 


MADRAS HIGH COURT. 
Civit ‘Revision Permios No. 288 or 1924, 
March 12, 1925. 

Present :—Mr. Justice Kumaraswami 


Sastri. 
SABAPATHY MUDALIAR—DEFENDANT 
—PETITIONER | 
VETSUS 
MANIKKAMMAL— PLAINTIFF — 
RESPONDENT. 

Pro-note executed by guardian of minor—Personal 
liability, whether excluded—Consideration. 

A person executing a negotiable instrument is per- 
sonally liable upon it unless there isa clear indica- 
tion in the document that he does not intend to incur 
personal liability but limits the recourse of the payee 
or holder to the person whom or the estate which he 
represents as trustee, executor, guardian or agent. 

© Ammalu Ammal v. Namagiri Ammal, 43 Ind, Cas. 
760; 33 M. L. J. 631; 22M.L. T. 391; 6 L. W. 722; 
(1918) M. W. N. 110, followed. 

It is open to the guardian of a minor to undertake 
to pay personally adebt due by the minor's estate, 
and there is no want of consideration if the creditor: 
agrees to kara kn the guardian's personal responsibil- 
ity instead of having recourse against the estate, 


B80: 

Petition, under s. 25 of Act IX of 1887, 
praying’ the High Court to revise a decree 
of the Court of the District Munsif, Chingle- 
put, in S. O. S. No, 489 of 1923. 

Mr. T.S. Anantharaman, for the Peti- 
tioner. 

Mr. T. Puttabhirama Iyer, for the’ Re- 
spondent, 

‘JOUDGMENT.—I think the decree of 
thé’ Munsif is correct. The promissory note 
after reciting’ that the executant was the 


guardian of the minor and that Rs. 125 was 7 


due by’ thé father of the’ minor proceéds as 
follows :—“I shall pay these. Rs. 125 to you 
or ordér,’ on demand, with interest at 1 per 
cent. per mensein. I execute the, promis- 
sory-note in, these terms with my consént”, 
Tt ‘is signed’ by the defendant without’ any 
qlialification or description.. ` 
Tt is ‘difficult to see how I can in'thè face 
ofthe éxpress personal, promise to pay and 
the ‘unqualified way in which the note 'is 
Benet hold that the defendant is not liablé 
n' the note; It is oped to the guatdian to 
ena to pay personally a debt due by 
the, estate and there is no want of consi- 
deration -if, creditor agrees to accept the 
- guardian’s personal responsibility instead of 
having recourse against the estate. 
Reference has been made to Padma 
Krishna Chettiar v. Nagamani Ammal (D 
but as pointed out by Wallis, C. J., in 
Palaniappa Chettiar v. Shanmugam Chettiar 
(2) the case does not decide that the exe- 
cutant who was thre. ‘mother: was : ‘not per- 
sonally liable. 
I have in Ammalu Anaad v. Namagiri 
Ammal-(3) held that a person executing a 
negotiable instrument’ will be personally 
liable-unless there‘is‘a' ‘clear indication: in 
the document thathe does not intend to 
incur personal liability but limits the re- 
course of'the payee or holdertio the person 
whom or the estate-which: he represents as 
trustee, éxecutor,. , guardian, or agent. | 
In, the present case, I see no such limita- 
` tion. 
“Fhe: petition: fails and is dismissed with 
costs. ` 


y. Ne V. 
: Z K. Petition dismissed. 
8 30 Ind: Cas. 574; 39 M: 215; 18 M. L.-T. 216: 


2) 49 Ind. Cas. 23; 41 M. 815; 8 L. W. 317; 35 M. L. 


Ji 90524 M. L. T: 51. 
6 43 Ind. Cas. 760: 33M. L, 7. 881; 22M. L. T. 391; 
1 


6 L. W. 722; (1918) M. W, N. 
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-Duty of: Court—Dismissat 
: justified. 


VAR a ina 
[911. 0. 1925), 
“ MADRAS HIGH COURT. 

APPEAL AGAINST ORDER, NO. 303 oF 193, 

' ` September 24,' 1925. bone 
Pr esent:—Mr, Justice ‘Devadoss and: 

Í Mr. J usticé Waller. - 

T. R. M. S. RAMANATHAN’ CHEPTL: 
BY AUTHORISED AGENT MOHAMED © ; 
ABDUL KADER ALIM SAHİB- 

: —DECRES- MoLDÊR-—PRTITIONER 
AENG : 


'NALLA VEERAPPA. PILLAI Jo: oja- > 
' MENT- DEŻTOR—RESPONDENT. ty. 


‘Execution of decree—Application for exéciition-- 
of application, . when 


An Executing Court can dismiss an “application. ‘for 
execution only if the . creditor does ‘not take’ proper 
steps or does not,help the Court in oxectiting the: dë- 
cee. 


“Proceedings closed” or: “petition, lodged” ‘or, “the 
matter is held oy er,’ ’ for, statistical pur, Poses is impio- 


per.” 


Court: Ramnad, at Madura, ‘dated-the.-4th 
‘July: 1923; in E» P. No. 46; of. 1919,.-in O18: 


Noi25 of 1917, ‘on the fike- of the: Court. of the 


Subordinate Jud ge, Trichinopoly. 

“Mr. K. 8. Nari ayana Tyengar, ‘fort the 
Appellant. 

oe R. Kesava Iyengar, for the. “Respon 


ny UDGMEN' ‘T'.—The - ‘District . J ee 
passed the- following order:— “Proceedings 
closed. Sale’ ‘held ‘on! st July 1922; “is 
recognised.” 

We have ponia but in more ‘cases then 
one that no: Courb which executes.a _ decree 
can: pee such an “order as: “Proceedings 
closed” “petition lodged”’:.or “the matter 


-An order made, by an, Executing ' Court „sugh as: 


Appeál against an Aee of the: ‘District: 


is held: over! ’ for-statistical: purpeses.' Itis _ 


the’duty of the Executing’Courb to-executé 
a decree andit could-dismiss'thé application 
only if the: creditor: does not ‘take’proper 
steps and does not-help the Court in execut- 
ing the decree. > > 

‘We, theréfore, sèt aside the “order of.’ ‘the 
District J udge and direct him to restore the 
application to file and dispose- of it accord“ 


ing to law. 
‘Costs will abide - “the, result. 
vV. NI V. 
“Order set aside. a 


' OOK. 
wae . eg 


Pu 
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. ‘CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE No. 38 oF 1925. 

April 7, 1925. 

| Present : —Justice Sir Babington 

Newbould, Kr., and Mr. Justice B. B. Ghose. 

: RAM PADA CHATTERJEE AND OTHERS-— 
f COMPLAINANTS $ 

versus 
BASANTA BAISHNABI AND OTHERS— 


ACOUSED. , 
Eastern Bengal and Assam Disorderly Houses Act 
(II of 1907), ss. 2, 8-—-Proceedings under Act—Pro- 
cedure-—vidence not recorded—Order, legality of-— 
Duty of Magistrate. 
Proceedings under. s. 3 of the Eastern Bengal and : 
Assam Disorderly Houses Act are not governed by 
the provisions of the Cr. P. O. It is not necessary for a 
Magistrate in such proceedings to act only on legal 
evidence and heneed not administer an oath to the 
witnesses. But before passing an order unders.3 of 
the Act the Magistrate must not only be satisfied that 
the houses in question are used as brothels or for the 
purpose of habitual prostitution or as disorderly 
houses, but he must further find an additional fact to 
bring them within the provisions of el.-(a) or (b) or (c) 
of s. 2 of the Act. [[p. 881, col. 2j > 
A Magistfratehas no‘power to take action against 
the keeper of a-brothel ùnder s.’ 3 of the Eastern 
Bengal and Assam Disorderly -Houses Actif the placè 
is respectably conducted, unless it. is in the neigh- 
bourhood either of an educational institution or of a 
cantonment so as to attract the operation of cl. (a) or 
el. (c) of 5-2 of the ‘Act. * [p. 882, col.. 2.7 : ` 
~ Itis not necessary for a -Magistrate who desires to 
proceed-against: -several ~- persons unders. 3 of the 
Eastern Bengal and Assam Disorderly Houses Act to 
draw up ‘separate -proceedings and hold ‘separate 
enquiries in the case of each house, but in deciding 
the question whether’ annoyance is‘ caused to the 
neighbours, the Magistrate must apply his mind to 
the case of each- house separately. [ibid.] 
~ A Magistrate summoned certain ‘persons ‘undér the 
provisions of the Eastern Bengal -and Assam 
Disorderly. Houses Act and after questioning them and 
examining witnesses, but without, administering any 
oath tothe witnesses or recording their evidence or 
‘the statement of the persons against whom the pro- 
ceedings had been taken; he’ passed ‘arorder under s. 3 
of the Act; f Be a Ne, eee 
. Held, that the proceedings taken by the Magistrate 
had not been conducted within the ordinary rules of 
fairness and his order must, therefore, be set aside. 
[r. 881, col. 2.] ; 
t Reference made by the Sessions Judge; 
Rajshahi, recommending thatan order of the 
Deputy Magistrate, Malda, dated the 30th 
September 1924, be set aside. A 


; Mr. Gopal Chandra Das and Babu Satyend- 
ra Kishore Ghose, for the Complainants. ~- 
: Mr. Narendra Kumar Bose and’ Babu 
Jatindra Mohan Chaudhuri, for the Accus- 
ed. . i ; i 

Mr. Ashraf Ali, Deputy Legal Remem: 
prancer, for the Crown. - 


| JUDGMENT.—This.. is. a Reference 
8 


BASANTA BAtstinaBt. gsi 


made .by the learned Sessions Judge of 
Rajshahi recommending that theorder made 
‘by the Deputy Magistrate of Malda, dated 
the 30th September 1924, under s. 3 of the 
‘Eastern Bengal and Assam Disorderly 
‘Houses ‘Act (Act II of 1907), be set aside. 
On a petition submitted to the Magis- 
trate of Malda by 25 residents in the vici- 
nity-summonses were served on 31 persons 
described as owners and 87 persons describ- 
ed as occupiers directing them to appear 
before the Magistrate on the 80th Septem- 
ber 1924. After’ questioning the persons 
who appeared before him and examining 
witnesses, but without’ administering any 
oath’ to the witnesses, or recording their 
evidence or the statements of the persons, 
against’ whom the ‘proceedings had been 
taken, the Magistrate passed the following 
order: “I am satisfied’ that the houses 
occupied by the women named below are 
used’ as ‘brothels and for the purpose of 
habitual prostitution and they and the 
owners of the houses occupied by them 
named in the left-hand column are directed 
‘to discontinue such use by the 30th Oc- 
tober 1924.” j l i 
` Jn the casé of Rajani Khemtawali v. Em- 
peror (1) it has bèen held that proceedings 
under s. 3 of the Eastern Bengal and Assam 
Disorderly Houses Act of 1907 are not gov- 
erned by the provisions of the Or. P. ©. It 
is not necessary for the Magistrate to act 
only on legal evidence and he need not and 
possibly he may not administer oaths. But 
before passing an order he must satisfy 
himself that the house is ‘used as 
described in s. 2, cls. (a), (b) or (c) and he 
may do this in any way that does not 
vidlatethe ordinary rules of fairness and 
propriety. In the present case we agree 
with the learned Sessions Judge that 
the proceedings taken by the Magistrate 
do not appear to have been conducted with- 
in the ordinary rules of fairness, In the 
case referred to the order of the Magistrate 
was upheld. on the ground that the 
principles had not been violated. The 
Judges had before them a full re- 
cord not only of the evidence ` taken 
but also of a local enquiry held by the 
Magistrate in those proceedings. In the 
present case we have no record except the 
written statement filed by the parties pro- 
ceeded against and the judgment of the 
Magistrate. In the present case the Magis- 
““(1) 5 Ind. Cas. 323; 37 Ç, 287; 14.0, W. N. 404; 11 G, 
L, J. 297; 11 Or. LL. J; 112, 
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„trate does not appear to have. properly 
realized that before he can pass an order 
under s. 3 of the Eastern Bengal and Assam 
Disorderly Houses Act he must not only be 
satisfied that the houses are used as 
brothels or for the purpose of habitual 
prostitution or as disorderly houses, but he 
‘must further find an additional fact to 
‘bring it within the provisions of cls. (a), (b) 
or (c) of s. 2 of the Act. Though in his 
subsequent explanation the Magistrate 
refers to the fact which might bring cl. (a) 
into operation, namely, that the houses are 
in the vicinity of educational institutions, 
but at the time of the enquiry the only 
allegation made before him was that the 
houses were used as brothels, etc., to the 
annoyance ofthe inhabitants of the vicinity. 
In his judgment he has stated that certain 
persons named by him have proved that 
all the women proceeded against with six 
exceptions are prostitutes and they use the 
houses occupied by them as brothals and 
for the purpose of habitual prostitution to 
the annoyance of the inhabitants of the 
vicinity including the witnesses examined 
by him. But in his final order he simply 
recorded that he is satisfied that the houses 
occupied by the women named below are 
used as brothals and for the purpose of 
habitual prostitution. He suggests that he 
has overlooked the importance of finding 
that each of these houses is used to the 
annoyance of the inhabitanis of the vicinity. 
Under the law the Magistrate has no power 
to take action against the keepers of 
brothels provided that the place is res- 
pectably conducted unless itis in the neigh- 
‘pourhood either of an educational institu- 
tion or of a cantonment so as to draw the 
operation of cl. (a) or (c). 

In order to decide whether a brothel is used 
as such to the annoyance of the inhabitants 
of the vicinity, there is a great risk of con- 
fusion with findings when the cases of such 
a large number of houses are jointly con- 
sidered. We do not mean that itis necessary 
to draw up separate proceedings and hold 
separate enquiries inthe case of each of 
these houses. But we think in deciding 
the question whether annoyance was caused 
the Magistrate should have applied his 
mind to the case of each house separately.® 
It seems obvious that when -there were 
several brothels in a portion of the town if 
some of them are used in a disorderly 
manner to the annoyance of the neighbours 
the Magistrate, unless he applies his mind 
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to each case separately, is liable to hold that 
all are similarly used. In fact his finding 
in his judgment suggests that there has 
been such confusion. There is no clear 
finding that every house has been so used 
as to cause annoyance. 

We, therefore, accept this Reference and 
we set aside the order of the Deputy Magis- 
trate of Malda, dated the 30th September 
1924, directing the persons named in his 
order under s. 3 of the Eastern Bengal and 
Assam Disorderly Houses Act to discon- 
tinue the use of the houses as brothels or for 
the purpose of habitual prostitution. 

Z, X. Reference accepted. 


ALLAHABAD HIGH COURT. 
Criminau Revision No. 400 or 1925. 
October 21, 1925. 

Present :—Mr, Justice Dalal. if 
Musammat, SUMARIA alias BISMILLA— 
AcCUSED—-APPLICANT 
VETSUS 
EMPEROR— OprPosits PARTY. 

Criminal Procedure Code (Act V of 1898), 3. 250—- 
Complainant directed to pay compensation exceeding 
Rs. 50— Appeal, whether lies. 

Where the total amount of compensation ordered to 
be paid by a complainant in one particular case 
exceeds Rs. 50, there is a right of appeal under cl. (3) 
of s. 250 of the Cr. P. C., even though the amount of 
compensation to be paid to each individual accused 
person may not exceed the sum of Rs. 50. [p. 883, col. 
1 


J 

Criminal revision from an order of the 
Sessions Judge, Ghazipur, dated the 28th 
of March 1925, 

Mr. Saila Nath Mukerji, for the Appli- 
cant. : 

The Assistant Government Advocate, for 
the Crown, 

JUDGMENT,.—The applicant woman, 
Musammat Sumaria alias Bismilla, was 
ordered by the learned District Magistrate 
of Ghazipur to pay compensation of Rs, 50 
to each one of three constables whom she 
accused. of having committed extortion. 
The totalsum she was required to pay was 
Rs. 150. $ 

When she went up in appeal the learned 
Sessions Judge held that no appeal lay: 
I do not think that he was rightin this 
conclusion. In cls, 1 and 2 of s, 250, 
where the limit of compensation is stated, 
it is definitely laid down that the limit 
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of compensation is Rs. 100 with respect to 
‘every accused person. On the other hand 
- in el. 3 which relates to appeal, the words 
“are general and the right of appeal is 
given wherever the order relates to the 
‘payment of compensation exceeding Rs. 50. 
‘In cl.3 the words of cls.1 and? are not 
‘repeated of. compensation to each indivi- 
“dual accused person. I am, therefore, of 
opinion that when the total amount .of 
compensation ordered to be paid by a com- 
‘plainant in one particular case , exceeds 
Rs. 50 there is a right of appeal even 
though the amount of compensation to be 
paid to each individual accused person 
may not exceed the sum of Rs. 50. 

I do not, however, think it worth while 
‘to send the case back to the Sessions 
Court. I have gone through the facts of 
the case and the fine of Rs. 150 appears to 
me tobe excessive. I reduce the amount 
to Rs. 20 payable to each accused person 
and direct that the excess‘amount if reco- 
vered from the applicant woman shall be 
‘refundéd to her. 

M. Ao A. 


ZK Order atcordingty. 


. CALĊUTTA HIGH COURT. 
CRIMINAL APPEALS nae 382 anD 389 or 
1925 


August 26, 1925. 
Present:—Mr. Justice Cuming and ` 
- ' Mr. Justice Mukerji. 
A PRAFULLA KUMAR ROY 
CHOWDHURY AND ANOTHER— ACCUSED— 
~~APPELLANTS 
versus 


EMPEROR—RZSPONDENT. < 

Penal Code (Act XLV of 1860), s. 120B—Conspiracy, 
charge of—~—Single individual, whether can be convicted 
—Criminal trial—Presumption against accused, whe- 
ther permissible, ; 

Ina criminal case the Court cannot proceed upon 
an assumption that the accused must have done what 
he was required by the rules of his employment to 
do, in order to fasten liability upon the accused 
with regard to his knowledge of certain transactions 
baa a the subject-matter of the charge. [p. $85, 
col. 1. 

Where a charge of conspiracy is based upon the 
fact that only three persons participated in the 
conspiracy, and two of those persons are acquitted 
of the charge, the third must necessarily "be acquitted 
also, inasmuch asa charge of conspiracy cannot stand 
ag against a single individual. [p. 886, col. 1.] : 

Appeals against an order of thee Third 
Presidency Magistrate, Calcutta, 


PRAFGLLÀ KUMAR ROY V. EMPEROR, 


©. Profulla as 
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“Babus Probodh Chandra Chatterji, De- 
bendra Narayan Bhattacharjya and Radhika 
Ranjan Guha, for the Appellants. 
Babus Satindra Nath Mukerji and Bibhuti 
Bhusan Lahiri, for the Complainant, 
Mr. Narendra Kumar Bose, for the 
Crown, f 
JUDGMENT. —These two appeals arise 
out of an order passed by the Third Presi- 
dency Magistrate of Calcutta convicting the 
appellants Prafulla Kumar Roy Chowd- 
hury and Manik Lal Sur of an offence 
under ss. 190B/403, Indian Penal Code and 
sentencing them each to undergo rigorous 
imprisonment for one year and to pay a fine 
of Rs. 500 or in default to undergo rigorous 
imprisonment “for six months and award- 
ing the fines, if realised, to the complainant 
as. compensation. There was ` another 
accused person one Pramatha Nath Bose 
who was tried along with the appellants 
in respect of the same offence, but was 
acquitted, $: 
The three accused persons were on the 
staff of the Bengali newspaper Basumati, 
a despatcher, Manik as an 
assistant accountant and Pramatha as 
checker of postage stamps. The prosecu- 
tion case was that they conspired with > 
each other and were members of a con- 
spiracy with the object ofecommitting cri- 
minal breach of trust in respect of postage 
stamp or the money equivalent thereof and 
that they did in fact commit the offence of 
criminal breach of trust in respect of 
67,606 half-anna prostage stamps’ of 
‘Rs. 2,112-11 their money value. The 
period was confined in the charge to that 
between the 3rd October 1924 and 23rd 
‘March 1925, both days inclusive. It was 
the prosecution case that a gigantic and 
_ well-organised swindle was being perpe- 
trated in respect of postage stamps ior 
their money equivalent for some considera- 
ble time, but for the sake of convenience of 
proof or to prevent embarrassment the 
charge was confined to such postage stamps 
as were meant to be affixed to cards which 
would require half-anna stamps to pass 
through the post as postcards, The cir- 
cumstances under which the fraud was 
detected are fully described in the judg- 
ement of the learned Magistrate and need 
not be repeated here, but it is necessary 
to describe ,the procedure which obtain- 
edin the office in order to deal with 
the points which arise in the present appeal: 
The procedure which wasin vogue may 


aed 
be gathered, though not without consider- 
able difficulty, from the evidence of the 
proprietor P. W. No. 4 and the Manager P. 
W. No.1. The difficulty arises from the 
divergence as to the details in the evidence 
of these two gentlemen due mainly to the 
disregard of sequence in the events that 
they were asked to state. The procedure 
appears to have been somewhat cumbrous 
andto state quite shortly it was as follows:— 
Letters issued from the different departments 
of the office—and there are sixteen depart- 
mentsof the concern manned by a very 
large number of employees—are entered in 
the issue registers of the respective depart- 
ments and placed before the proprietor in 
his room for his signature. After they are 
signed the despatcher takes them from the 
proprietor's room, The despatcher then 
gets an advance from the Durwan requisite 
to cover the postage. This advanceis made 
by the Durwan from outof the cash which 
he hag in his hand on account of sale pro- 
ceeds of newspapers sold through hawkers. 
The despatcher takes this advance from the 
Durwan after giving him a slip noting down 
therein the details of this amount. Stamp 
purchased with the amount so received is 
‘affixed by the despatcher to the letters and 
Jhe produces them before the assistant ac- 
countant. The assistant accountant is sup- 
posed to check and count the number and 
value of the stamps on post cards, letters 
and packets enter the same separately on a 
slip, and while retaining the slip with him- 
self, returns the post cards, letters and pac- 
< kets to the despatcher. The slip is made 
over by the assistant accountant toa clerk 
for being entered in the stamp register. 
This clerk ordinarily writes the stamp re- 
gister, but in histemporary absence other 


persons as well write it including the chec- ` 


ker of stamps. The despatcher takes the 


post cards, letters and packets to the chec-. 


ker of stamps whose duty itis to count them 
again and keep anote ofthe figures repre- 
sentin g the stamps or their value. The arti- 
cles are then despatched by the despatcher 
through some office peon to the post office. 
After the stamp register iswritten up the 
checker compares the entries with the notes 


kept by himand examines it with reference ‘ 


to the slip prepared by the assistant account- 
ant which also passes on into his hands, 


The checker has also to compare the entries: 


with the issue register of the, different de- 
partments. The Durwan when he makes 
over the cash to the cashier, produces be- 
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fore him a book in which he ‘gets written 
up a sort of account in respect of his col-. 
lections and disbursements and he also pro- 
duces before him the slip which the des- 
patcher giveshim for the advance taken. The 
cashier receives the balance, if any, and 
puts down in this book the items mention- 
edin the slip and makes a calculation there- 
in showing the amounts spent on different 
heads and also the cash he receives from 
the Durwan. The cashier finds the amount 
taken by the despatcher to tally with what 
thestamp register shows and it is then in- 
ferred that the postage actually issued is 
the postage for which advance has been re- 
ceived from the Durwan. It may be conced~ 
ed that ifthis procedure was followed to 
the letter, there could be no fraud but for 
the complicity of the despatcher, the assis- 
tant accountant and the checker, and each 
one of them wasa sine qua non in the con- 
spiracy and possibly others may also have 
participated in it. 

Nowas regards the embezzlement there 
can hardly be any room for doubt. A good 
deal of argument has been advanced’ before 
us in order to show that the examination of 
the books of the office by the C. I. D. officer 
was not comprehensive enough, that the 
figures arrivedat by him cannot be acted 
upon as they do not take into account the 
‘postage that must have been used in letter 
and packets, that the proprietor’s personal 
correspondence and as well asstamps which 
must have been used by the Collection De- 
partment, the Ayurvedic Department, the 
Editorial Department and the Agency De- 
partment have not been included in the 
calculation. Ovr attention has also been 
drawn to some of the dates on which the 
number of letters actually despatched are 
far in excess of the number for which postage 
was charged for, and we have been asked 
to hold thatif an audit embracing all the 
departments of the concern was made and 
for a sufficiently long period it would ap- 
pear that there is no foundation for the 
charge. The learned Magistrate has dealt 
with “all these matters very fully in his judg- 
ment and I entirely agree with him in his 
conclusions in this respect. Making all 
sorts of allowance that is conceivable or r that 
may be necessary nothing approaching a 
plausible explanation can be offered of the 
gigantic discrepancy in the figures. There 
is, in my opinion, not the slightest doubt 
whatever that a gross fraud was perpetrated 
in the office on a well-organised system and - 


tal I. 0. 1925] 
for a considerable length of time, and but 
or the honesty of some people in the office, 
the fraud would have gone on without de- 
tection, The statements made bythe appel- 
lants in their written statement or in their 
‘defence only betray an innate depravi- 
ty of nature and only create in our minds 
an amount of prejudice against them which 
personally I find it somewhat difficult to 
get over. The proprietor apparently did 
not realise that he had to deal with a wick- 
ed world and it is this ignorance on his 
part that has caused him to suffer. 

The substantial question for investiga- 
tion in the case is as to the complicity of 
the two appellants. As I have already stat- 
ed, if the procedure which I have describ- 
ed was strictly followed, in other words, if 


the three members ofthe alleged conspiracy’ 


did what it was their duty to do every day, 
all three must have been partiesto tit, Ina 
criminal.case, however, we are not permitt- 
ed to proceed upon an assumption that they 
actually did what they were required by the 
rules todo. The learned Magistrate has 
recognised theimportance of this doctrine 
when dealing with the case against the 
checker Pramatha. With regard to that 
accused he thusobserves in his judgment:— 


“There is ground for suspicion that accused 


No. 2 Pramatha was also in the conspiracy, 
as there is no doubt that he had the 
stamp register before him daily, because 
almost every day his initials are to be 
found -under both the credit and the 
debit side. Butit is said that he checked 
the totals only and did not compare with 
the issue register at all. Noneof these re- 
gisters do, in fact, bearany initials of the 
accused No.2 or any indication that he 
looked over them. It cannot, therefore, be 
said for certain that these registers were 
placed before him or seen by him daily in 
the evening as alleged by the prosecution. 
This work of daily checking used formerly 
to be done by the proprietor himself but as 
he was busy with litigation in 1924 he made 
over this duty to accused No. 2. Thecheck- 
ing was done at the end of the day aftera 
strenuous day's work. It is very doubtful 
whether the checking was ever done as it 
was intended to be done.” He thus acquit- 
ted Pramatha giving him the benefit of the 
doubt. The acquittal of this accused etrikes 
at the root of the prosecution case and 
.Teflects upon the case as against the two 
appellants at least to this extent that we 
have got to be satisfied that the two appel- 
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lants before us did actually follow the rou- 
tine that was prescribed for them in respect 
of the items covered by the period in the 
charge and to see what exactly has been 
proved in the case in this respect. 

‘As regards the appellant Prafulla there 
is'not the slightest doubt upon the evidence 
ofthe Manager P. W. No. 1. the proprietor 
P. W. No.4 andthe Durwan P.W. No. 3, that 
the part ascribed to him in the routine used 
to be performed by him. There is other evi- 
dence corroborative of the evidence of 
these witnesses. To show that he was a 
party to the conspiracy, however, it has got 
to be proved that he took a larger sum of 
money from the Durwan than was actually 
necessary forthe postage. On this point 
there is no evidence. The slips which he 
used to give to the Durwan are not avail- 
able, the entries in the Durwan’s book 
(Ex. 19) which purported to have been 
made by the cashier from those slips have 
been proved only by proof of the handwrit- 
ing of the cashier; the cashier has not 
been called. It is said he has left office, 
This is not altogether unnatural as Prafulla 
is his brother; but that does not relieve the 
prosecution from proving that. the entries 
so made by the cashier really represented 
what Prafulla had ‘stated in the slips. Tha 
Durwan does not and indeed cannot be 
expected to-say what amounts were taken 
by ‘Prafulla. Prafulla’s connection with 
the entries made inthe stamp register or 
his knowledge of any other documentary 
evidence showing that larger amounts were 
being entered than wére actually necessary 
has not at all been established. In fact it 
has not been shown that the canspiracy 
was not equally possible without Prafulla 
‘but with his brother the cashier as one of 
the conspirators: and so long as this con- 
tingeacy is within the range of possibility 
Prafulla’s complicity cannot be held to 
have been established. Prafulla’s extra- 
judicial confession has not been relied upon 
by the learned Magistrate and his reasons 
for so doing are sound andsubstantial. To 
bring home the offence tə Prafulla in my 
judgment we have to assume the very facts 
which the prosecution has failed to prove 
against him. , 

Besides the evidence to which I have re- 
ferred the prosecution relies upon the 
pieces of documentary evidence, namely, 
Exs. 2 and 3. These are two of the slips 
which used to be prepared by the assistant 
cashier. All the other slips are missing 
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from the office. Oneof them, Ex. 2, is said 
to-relate to a date subsequent to the period 
covered by thecharge and is only relevant 
as: showing the practice and that the 
assistant cashier used to prepare such 
slips. The other slip, Ex. 3, of which the 
lower portion is said to have been in his 
handwriting shows that he made an entry 
indicating that postage was being charged 
for a number of post cards far in excess of 
these that were being issued on thatparti- 
cular. day. The latter undoubtedly is a 
very valuable piece of evidence as against ` 
the-appellant Manik, but it does not touch 
the appellant Prafulla. 

Jn my opinion, therefore, there is no evi- 
dence which would justify the conviction 
of Prafulla upon the charge on which he . 
has, been.tried, and his appeal should be 
‘allowed and ‘he should be acquitted and 
released. : 

: With the acquittal of Prafulla, the other 
appellant Manik stands acquitted as a 
matter of course, for the conspiracy alleg- 
ed. in the charge ig one in which only 
three’.persons are alleged to have been 
participators, of whom one was acquitted 
by. the learned Magistrate and the other 
Prafulla has just been acquitted by this 
Court.. The appellant Manik, therefore, 
should also be released. ` l 
: Cuming, J.— I agres) ‘ 

Baka Appeal allowed. 


. BOMBAY HIGH COURT. 
CRIMINAL REFERENCE No. 62 oF 1925, 
| September 30, 1925. 
.. Present :—Mr. Justice Fawcett and 
Mr. Justice Mad gavkar. 
EMPEROR— PROSECUTOR 
Po 5 VCTSUS 
,. KARIM RAJMAHAMAD—Accusnp. 
Bombay Public Conveyances Act (VII of 1920), 
ss. 12 (2), 26—Bombay General Clauses Act (I of 
1004), s. 19-—Superintendent- of Police, powers of, 
whether can be delegated to Assistant Superintendente 
~-Delegation, mode of--Proof of delegation—Driving 
conveyance after suspension of license—Offence. 

A District Superintendent of Policé has the author- 
ity to delegate powers conferred upon him under the 
Bombay Public Conveyances Act to the Assistant 
Superintendent of Police, but where in a criminal 
case the question arises whether there was such 
delegation, the delegation must be clearly proved. It 
is desirable that a question of such delegation of powers 
should not depend: on-a general verbal order made by 
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the Superintendent of Police but that there should be: 
a written order, giving references to the various sec- ' 
tions of the Act and specifying particular powers and 
duties which the Superintendent delegates to the 
Assistant or Deputy Superintendent of Police. [p. 888, 
col. 1, 

ring power to refuse to grant a license or to refuse 
to renew it or to suspend or cancel it, is one which > 
is of some importance, and before delegating such, a 
power, the Superintendent of Police ought to consider 
whether it can be properly delegated. [tbid.] _ : 

Where a person continues to drive a public con- 
veyance after he has been deprived of his license he 
ought to be prosecuted under sub-s. (1) of s. 26 of the 
Bombay, Publie Conveyances’ Act for driving a 
public conveyance without a license for the time 
being in force, rather than under -sub-s. 2 (e) . of the 
section for failure to produce a license, which is .not. 
an offence really affected by the question of suspension . 
of license except on the principle of lex non cogit ad 
impossibilia. [p. 887, col. 2.] ree f 

Reference made by the District Magis-- 
trate, Poona. 


JUDGMENT. 
' Fawcett, J. and Madgavkar, J. 
—(August 26th, 1925.)—In this case the ac- 
cused was convicted of failing to produce a 
license on demand by a Police officer under _ 
el. (c) of sub-s. 2 of s..26 of Bombay Act 
VII of 1920. The District Magistrate refers 
the case to us oh the ground that the 
reason for this failure was the fact that the 
Assistant Superintendent of Police, Poona, 
had suspended the accused’s license, and 
that he had no authority to make this suspen- 
sion under sub-s. (2) of the Act read with 
the Commissioner ©. D.’s Notification of 
December 13, 1920, which says that the 
duties assigned by the Act to the Commis- 
sioner of Police shall be performed by the 
District Superintendent of Police. - He says 
that he has made inquiries with the District 
Superintendent of Police whether the 
Assistant Superintendent of Police had 


' authority to suspend a license under s. 12 


(2) of the Act; and that the District 
Superintendent of Police reported that the 
Assistant Superintendent “has no lawful 
authority to suspend a license,” but hé 
considers the Commissioner C. D.'s Notifica- 
tion isa sufficient authority for that act. 
The District Magistrate is of. opinion that, 
‘unless this power has been delegated to the 
Assistant Superintendent specifically, the: 
action taken by him is illegal and the 
sentence of fine inflicted on the accused is 
consequently illegal. i PAN 
It is'not quite clear whether the District 
Superintendent of Police means that he 
has not in fact delegated authority to the 
Assistant Superintendent of Police to 
suspend a license under s, 12, or whether 
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he means thatin spite of such delegation 
there is no lawful authority in view of the 
Commissioner ©. D.s Notification. If 
there has in fact been a delegation of 
authority by the District Superintendent of 
Police to the Assistant Superintendent, then 
ib seems to me that the Assistant Superin- 
tendent’s act would not be unlawful merely 
because the Commissioner's Notification 
refers to the District Superintendent of 
Police and not to any of his subordinates. 
Section 19 of the Bombay General Clauses 
Act I of 1904, lays down that “it shall be 
sufficient, for the purpose of expressing 
that a law relative to the chief or superior 
of an office shall apply to the deputies or 
subordinates lawfully performing the duties 
of thatoffice in the place of their superior, 
to prescribe the duty of the superior.” A 
power to delegate may be expressor implied 
in an Act: thus in Dharam Chand Lal v. 
Queen-Hmprsss (1), it was held that a nazir 
had ifnplied authority to delegate the 
execution ofa warrant to his peon. The 
rank of an assistant to an officer necessarily 
implies that the assistant may ordinarily 
exercise the powers of that officer, when 
‘and as duly delegated to him. Many 
instances can be cited where this power is 
expressly provided for. Thus unders. 6 of 
the Land Revenue Code, an assistant toa 
Commissioner shall perform such duties as 
the Commissioner to whom he is subordi- 
nate may from time to time direct. Again 
unders 10 of the same Code an Assistant 
Collector is to perform such particular 
duties as the Collector may from time to 
time see fit to assign to him. In the Gener- 
al Police Act V of 1861 it is enacted by 
s. l that the words “ District Superintend- 
ent "or “District Superintendent of Police” 
shall include any Assistant District Super- 
intendent or other person appointed by 
general or special order of the Local Govern- 
ment, to perform all or any of the duties 
of a District Superintendent of Police 
under that Act in any District. Paragraph 
23 of the Bombay District Police Manual, 
Vol. I, page 8, shows that under that par- 
ticular section a Deputy Superintendent of 
Police has been empowered to perform suche 
of the duties of the District Superintendent 
as the latter may from time to time authorise 
him to perform on his behalf. Again sub- 
. s, (2) of s. 6 of the Bombay City Police Act 
1902, says, an Assistant Commissioner 


(1) 22 ©. 596; 11 Ind. Dee. (x. s.) 397, 
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shall exercise such powers and” perforin 
such duties as may from time “to 
time be delegated or assigned to him 
by the Commissioner of Police. The Bom: 
bay District Police Act, 1890, does not 
contain any express provision on the sub- 
ject but in view of what is implied’ in thé 
word “assistant” itself, it may, I think, be 
legitimately taken that a similar power of 
delegation is implied, Under s. 27 cl. (f) of 
that Act the Inspector-General of Police 


may make regulations in regard to the 


particular duties to be done hy different 
Police Officers, and accordingly the implied 
power of delegation can be regulated in 
that manner. Subject to any rule prevent- 
ing the District Superintendent of Police 


‘from delegating his power to suspend a 


license under s. 12 of the Bombay Public 
Conveyances Act VII of 1920, there is, in 
my opinion, no legal impediment to such 
a power being delegated to the Assistant 
Superintendent. The Commissioner's Noti- 
fication is one that is framed with reference 
to s. 36 of the Act VIE of 1920, which 
requires him to appoint some to perform 
the functions assigned by that Act to the 
Commissioner of Police, It, therefore, 
naturally refers only to the District Superin- 
tendent of Police, but in view ofs. 19 of the 
Bombay General Clauses Act and the con- 
siderations I have mentioned, that notifica- 
tionin itself does not necessarily make the 
Assistant Superintendent's act unlawful. 
Accordingly, I think that, before we decide 
to interfere, we should have a report from 
the District Magistrate as to exactly how 
matters stand in regard to any actual dele- 
gation of authority by the District Sup- 
erintendent of Police to the Assistant 
Superintendent. It may further be point- 
ed out that, if the accused's license has 
been suspended, it would have been more 
appropriate to prosecute the accused 
under sub-s. (1) of s, 26 for driving a 
public conveyance without a license for 
the time being in force rather than for 
failure to produce a license, which is not 
offence really affected by the question of 
suspension of the license except on the’ 
principle of lex non cogit ad impossibilia, 
[The case was sent back for necessary re- 
port, and when it was received, the refer- 
ence was answered as follows :—] 
Fawcett, J.—The District Superin- 
tendent of Police has now reported that 
no written orders delegating the author- 
ity vested in him by the notification of 
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the Commissioner, ©: D., of December 
1920 have been issued by him, but under 
verbal ordérs all the duties involved in 
the working of the Public Conveyances 
Actin Poona have been carried out by the 
Assistant Superintendent of Police or the 
yep in charge of City Sub-Division since 
As already mentioned in my previous 
judgment the delegation of powers under 
the Act of 1920 can be effected, and pe 
definition of “Commissioner of Police ” 
s. 2 of the Act supports this view. But i 
‘a case where there has been an exercise 
of a power under alleged delegated au- 
thority, it is clearly necessary for a convic- 
tion in a case like the present that ‘the 
delegation should be clearly shown. No 
doubt, the District Superintendent of Police 
means not only that there was a delegation 
‘of authority to perform the duties imposed 
by the Act on the District Superintendent 
of Police in place of the Commissioner 
“of Police, but also of authority to-exercise 
any powers conferred hy the Act on the 
District Superintendent of Police in the 
„same manner; and, therefore, it is possible 
to say that the Assistant Superintendent of 
‘Police, who suspended the accused's license 
‘in this case, had authority to doso under 
. sub-s. (2) of s. 12 of the Act. But, on the 
other hand, it is, in our opinion, desirable 
‘that the question of such authority should 
not depend on a general verbal order of 
the kind in question, and the District Super- 
‘intendent of Police ought to pass written 
orders, giving references to the various 
sections of the Act, and specifying par- 
ticular powers and duties which he delegates 
to an Assistant or Deputy. Superintendent of 
Police. The power-to refuse to grant a license 
or to refuse to renew it, or to suspend or 
cancelit, is one which is of some import- 
ance ‘and, before delegating such a power, 
the District Superintendent of Police ought 
to consider whether it can properly be so 
delegated. Having regard to these consider- 
ations, we do not think that the conviction 
should be allowed to stand. The omission 
- of the accused to produce his license was 
in consequence of the order of the Assistant 
Superintendent of Police suspending it; 
and af it is not clear that the Assistant 
Superintendent of Police had -proper au- 
thority to deprive the accused of his 
license for a time, the conviction: does not 
- yest on a sufficient basis. 
We, accordingly, reverse the conviction 
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under s. 26, sub-s. (2) (e) of Bombay -Act 
VII of 1920, and direct that the fine. of 
Rs. 10, if paid, should bes refunded to the 
accused. 


Z. K. Conviction reversed. 





ALLAHABAD HIGH COURT. 
CaiminaL, Ruererence No. 615 or 1925. 
October 22, 1925. 

Present :—Sir Grimwood Mears, Kr., 
Chief Justice. 
RAGHUNATH KANDU—APPLICANT 

Versus - 
EMPEROR-—. OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 227, 
287—Penal Code (Act XLV of 1860), s.290—Police 
Act (V of 1861), s. 34—Obstruction to public; charge 
of—Nuisance, conviction for, legality: of-—Alteration 
a charge—Procedure—Notice to Ree Ppiwer of 

ourt. 

Section 227 of the Cr. P. ©. deals with the altera- 
tion of a charge, but the alteration must be read and 
explained to the aceused and the latter must know 
“what he is charged with and what offence he has to 
answer. Section 237 of the Code must be read with 
s. 227, and a Court has no power to convict an accused 
“person of an offence of which he has not been told . 
-anything. [p. 889, cel. 1.) | . 

Section 237 of the Cr. P. O. applies only to cases 
mentioned in s. 236 of the Code, which deals with cases 
in which an act is of such a nature’ that it is" doubt- 
ful which of several offences the facts will constitute. 
[p. 889, col. 2.] ; 

Accused was tried for an offence under s. 34 of the 
Police Act on the allegation that he had kept logs of 
wood ina public place and had thereby caused ob- 
struction to the passers-by. The Magistrate in his 
judgment found thatthe act of the accused did not 
come within the purview of s. 34 ofthe Police Act 
but that it amounted to an offence under s. 290 of the 
Penal Code and convicted the accused of the latter 
offence, without having at any previous stageof the 
case explained to the accused that He ‘would have tu 
meet a charge under s. 290 of the Penal Code: 3 
~ Held, that “the conviction was illegal and must be 
set aside. [ibid.] 

Criminal reference made by the Sessions 
Fades Azamgarh, dated ‘the 21st Septem 
ber 1925. ` 

REFERRING ORDER.—This is an 
application for revision of an appellate 
order of Pandit Uma Charan Misra, Magist- 
rate, First Class dismissing an appeal 
sgainst the order of conviction under s, 290 
of the Indian Penal Code passed by thé 
Tahsildar of Mohammadabad against the 
applicant Raghunath Kandu.. The facts of 
the case are as follows. Applicant Raghu: 
nath Kandu was sent up'by. Mubarakpur 
Police for trial under s. 34 of the Police 
Act V of 1861, It was complained that he 
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kept logs of wood in a public way, and 
thereby caused obstruction to the passers- 
by. Jt was proved that logs of wood were 
lying thereand they could cause obstruc- 
tion on market days. The accused admit- 
ted that he cut a tamarind tree and some 
pieces of timber lay on the public way. 
He however pleaded that he could not 
remove them on account of the prevalence 
of plague in the village. The accused pro- 
duced no evidence in his defence. : 
The Tahsildar Magistrate found that the 
accused’s act did not come unders. 34 of 
- the Police Act and it was an offence under 
8. 250 of the Indian Penal Code. He, there- 
fore, convicted applicant under the latter 
section and fined him Rs. 10. Applicant 
. preferred an appeal which was dismissed 
and it was held that under s. 237 of the 
Or. P. 0, a person charged with one offence 
can be convicted of another offence. 
‘Appellant now comes in revision to this 
‘Court and I think this order cannot be 
upheld. 

The accused was charged under s. 34 
of the Police Act.” The accused must have 
known through his legal advisers that he 
‘committed no offence under the Police Act. 
He, therefore, made no defence. The accused 
‘was never told that there was. a charge 
‘under s. 290 of the Indian Penal Code 
against him. He had no knowledge of the 
charge against him until he was convict- 
ed and sentenced. It appears from the 
jadgment of the Tahsildar thats. 290 of the 
Indian Penal Code was introduced by him 
in hisjudgment at the very last moment, 
The accused had no opportunity to meet 
the charge. He did not even know of it 
till his conviction. This, in my opinion, is 
not only an’ irregularity but an illegality 
which had prejudiced the accused. It is 
possible the accused might have been 
advised to give evidence that there was 
no public nuisance and the keeping of the 
wood there caused no public inconvenience 
had he been informed that he was charged 
with committing a public nuisance. 

Section 227 of the Cr. P. ©. deals with 
alteration of a charge but-it requires that 


the alteration shall be read and explained® 


to the accused. The accused must know 
what he is charged with and what offence 
he has to answer. Section 237 of the Cr. 
P. C.-must be read with s. 227 of that Code. 
A Court cannot convict an accused person 
of an offence of which he has not been 
told anything: = - > ms a 
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Then again s. 237 applies only to cases 
mentioned in s. 236, Cr. P. C. which deals 
with cases in which an act is of such a 
nature that it is doubtful which of several 
offences the facts will constitute: In the 
present case it was not doubtful whether 
an offence under s, 34 of the Police Act 
or under s. 290 of the Indian Penal Code 
was committed. In my opinion s. 237 can 
not apply to this case and even if it can 
be said to apply the accused must he told 
what he is charged with. It is not just 
to convict a man without telling him his 
offence. 

I find asimilar case has been recently 
decided by the Hon'ble High Court in 
which the same view has been taken. It 
is the case of Dhum Singh v. Emperor 
(1) decided by Mr. Justice Banerji on the 
9th April 1925. The case has not been re- 
ported in any recognised law report. 

For the above reasons I allow this appli- 
cation for revision and order the record of 
this case to be submitted to the Hon'ble 
High Court with a recommendation that the 
applicant’s conviction may be set aside, and 
his fine may be refunded. The Magistrate's 
explanation will also be called for and 
submitted with the record. : 

Mr. A. P. Dube, Tor the Applicant. 

: SUDGMENT.—This conviction must 


‘be set aside and the fine refunded. 


M.A. A. 
Z. K. 
(1) 88 Ind. Cas. 1; 23 A. L. J. 436; (1925) A. I R. 

(A) 448; L. R,6 A. 143 Cr ; 26 Cr, L. J, 1057. 


Conviction set aside. ` 





CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 458 or 1925. 
; August 26, 1925. 
Present :—Mr. Justice Cuming and 
Mr. Justice Mukerji. 
H. W. SMITH—APPELLANT 
* Versus 
EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 804A—Culpable ° 
rashness or negligence, what amounts to—Car driven 
slowly at night over road under repairs—Death caused 
of men sleeping on road— Offence. 

Criminal rashness is hazarding a dangerous or 
wanton act with the knowledge that it is so and that 
it may cause injury, but without intention to cause 
injury or knowledge that it will be probably caused. 
The criminality lies in renning the risk of doing such 
an act with recklessness or indifference as to the 
consequences. Criminal negligence is the gross or 
culpable neglect or failure to exercise that reasonable 
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and proper care and precaution to guard against injury 
“either to the public generally or to the individual in 
‘particular, which, having regerd to all the circum- 
„stances out of which the charge has arisen, it was the 
:imperative duty of the accused person to have adopted. 
“fp. 891, col. 1.) - 
“““Oulpable rashness is acting with the consciousness 
‘that mischievous and illegal consequences may follow 
“but with the hope that they will not and often with 
the belief that the actor has taken sufficient precau- 
tions to prevent their happening; the imputability 
‘arises from acting despite the consciousness. -Culp- 
‘able negligence is acting without consciousness that 
<. the ‘illegal and mischievous act will follow, but in cir- 
cumstances which show that the actor has not exercis- 
‘édthe caution incumbent upon him and that if he had 
the‘ would have had the consciousness. The imput- 
ability arises from the neglect of the civic duty of 
-cireumspection. [p. 892, col. 2.] 
` Each case must be judged in reference to the pre- 
cautions, which in respect to it, the ordinary experi- 
ence of man has found to be sufficient, though the 
use of special or extraordinary precautions might have 
„prevented the particular accident which happened. 
[p. 893, col. 1.) i 
Accused was driving in an old and noisy motor car, 
at night, along a road which was under repairs, at a 
slow pace. The car ran over two coolies who happen- 
‘ed to be sleeping on the road and caused their death : 
‘Held, that it could not be said that the accused had 
‘been guilty .of culpable rashness or negligence and 
that consequently he was not guilty of an offence 
under s. 304A of the Penal Code. [p. 892, cols. 1 & 2.) 
Appeal against an order of the Chief Pre- 
sidency Magistrate, Calcutta, dated the 3rd 


July 1925. 
Mr. Bagram and Babu Tarakeswar Pal 


Ghoudhuri, for the Appellant. 
Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 


JUDGMENT. 


‘Cuming, J.—This is an appeal against 


an order of the learned Chief Presidency 
Magistrate, Mr. T. Y. Roxburgh, convicting 
the accused, one H. W. Smith, under s. 
304A, Indian Penal Code, and sentencing 
him to one months simple imprisonment 
and a fine of Rs. 500. 

The facts appear to be these :— 

The occurrence took place at about 10-30 
or 11-30 p. m. on the night of the 12th May 
last. 

The accused Smith lives in Howrah and 
had come into Calcutta driving his own car, 
a Mors car No. 1990, with a friend Mr. 

‘Williams, He got as far the Mayo statue 
and was then coming from west to east. At 
the Mayo statue he determined to go home 
via the Red Road and, therefore, turned to 
the right and went along the Dufferin Road. 
About half way up the road he ran over 
and killed two coolies who were sleeping on 
the road. 

- The case of the prosecution is that. the 
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road was under repairs and that there. was 
a barrier right across the road to prevent 
people driving along the road and that the 
accused killed these two coolies by doing a 
rash and negligent act, to wit, driving; his 

motor car rashly or negligently from “north 
to south along the Dufferin Road which was 
closed to traffic and barricaded and having 
red light across, the road being in various 
stages of repair. The defence case is that 
there was no barrier across part of the road 

and that the accused entered the road by 

the open portion. He went over then to the 
proper side of the road. He did not see. 
the coolies who were lying wrapt up in 
gamchas on the road, did not even know he 

had driven over them and knew nothing till 
he was stopped by the constable at the south 
end of the road by the Dufferin statue. His 
car is a very old and noisy one, It cannot 
travel at more than 10 milesan hour and he 

was not driving negligently or carelessly, 

The learned Magistrate found that at the 

time of the accident the barrier did not reach 
right up to the tram line on the west of the 
road. The accused, he holds, must have 
heard one of the warnings he got, one being 
from the witness Ramzan that there were 
coolies sleeping on the road. That he must 
have heard the shouts after the accident 
and hence known he had gone over some 
one. Finally the learned Magistrate holds 

that the accused entered aroad on which 
there were warning lightsand that he was 
talking to the man at his side. This was 

itself negligance and that accused must 

have known from the lights that special cau- 
tion was necessary and that had he driven 

with reasonable care the codlies would not 

have been killed. He finds that excessive 
speed has nothing to do with the case as 

the car cannot do more than 10 miles an 

hour. . 

First as to the fact— 

Mr. Bagram contends that even if Ramzan 
did shout to the accused that there were 
men sleeping on the road it does not neces- 
sarily follow that the accused heard him 
and with this I agree. The coolies in the 
hut closé by did not hear Ramzan. The ac- 

ecused was driving. The car was old and 
noisy and there is nothing improbable in the 
allegation of the accused that. he did not 
hear any one shouting that there were coolies 
sleeping on the road. The only person who 
shouted this information was Ramzan. Then 
there is the evidence of the constable at-the 
north end of the road by the Mayo statue - 
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that he shouted to the accused that the road 
was' under repairs. The evidence when con- 
sidered would show that he must have been 
some forty yards from the accused. Again 
the accused may or may not have heard him 
and if he did hear him may not have realiz- 
ed ‘what he said or even that he was shout- 
ing'to him, Even if accused heard him 
and realized he must not go on the road 

' because it was under repair it does not affect 
the’ case as I shall afterwards show. The 
prosecution contends that accused must 
have -known he had gone over these coolies 

_ and ‘still drove on after doing so, It does 

not follow that because the accused felt a 

bump he must have known he had gone 
over anyone. The road was under repair and 
he may well have thought he had gone over 
some road material, though it is his case he 
noticed nothing. But the accused's conduct 
after the ‘accident in no way affects his guilt 
or innocence so far as the present charge 
is concerned. 


The facts which I find proved are that 


accused. entered the road through an open- 
ing at the end of the barrier on the west 
side of the road and then crossed to the éast 
side, the proper side of the road on which 
40 drive, that he was driving at a speed not 
exceeding 10 miles an hour and he drove 
over the two deceased who were sleeping on 
the road killing them. I have now to con- 
sider whether the accused caused the death 
of these two unfortunate men by a rash and 
négligent act. Criminal rashness is hazard- 
ing'a dangerous or wanton act with the 
knowledge that it is so and that it may 
cause injury but without intention to cause 
injury or knowledge that it will be probab- 
ly caused. The criminality liesin running 
the risk of doing such an act with reckless- 
ness or indifference as to the consequence. 
Criminal negligence isthe gross and culp- 
able neglect” or failure to exercise that 
‘reasonable and proper care and precaution 
to guard against injury either to the public. 
generally or to an individual in particular, 
‘which, having regard to all the circum- 
stances .out of which the charge has arisen, 
it was the imperative duty of the accused 
‘person to have adopted. This is the law on 
-the point as laid down by Straight, J., in 
the case of Empress of India v. Idu Beg (1) 
and with the view of the law Lam in entire 
agreement. Reference may also be made to 


“ (1), 3A. 776 at p. 779; A. W. N. (1881) 132 6 Ind. 
wur; -264; 2 Ind, Dec. (x. 8.) 697. : e ; i i 
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the case of In re Nidamarti Naga Bhushanam 
(2). We have then to consider what is the 
criminal rashness or negligence which has 
been attributed to the accused and whether 
what he did comes within the mischief of 
eriminal rashness and negligence. If I un- 
derstand the case of the prosecution rightly 
it is that he drove along aroad which was 
under repair and while doing so was talking 
toafriend alongside of him. Now there is 
nothing rash or negligent per se in driving 
along a road under repair or partly under 


‘repair any more than on aroad not under 
‘repair except perhaps to the person driving. 


During the day time no doubt there would 
bemen working on the road the avoiding 
of whom would require caution as the 
avoiding of anyone on a road does. At 
night normally it is not to be expected 
that men would be found working on aroad 
nor is it the allegation of the prosecution 
that anyone was working on the road the 
particular night. Asa matter of fact one 
would expeet less traffic if any traffic at 
all atnight on a road under repair, Any- 
one driving on aroad under repair would 
be called on to exercise the same caution as 
he would on a road in its normal condition, 
that is to say, to look out tosee what per- 
sons or vehicles were on the road making 
the ordinary use of the road. What fur- 
ther caution iscalled for I fail to see. A 
driver cannot be expected tolook out for 
what can only be descirbed as a very abnor- 
mal condition of things. The normal use 
of a road is for the purpose of passing or 
re-passing on it. It certainly cannot be 
said that one of the normal uses of a road 
is for the purpose of sleeping. I do not 
think that it can possibly be held that a 
driver should anticipate that he will find 
persons sleeping on a road, even at night, 
though a road under repair, and that he 
must look out for persons making such an 
abnormal use of the road and if he does 
not do so he is guilty of negligence or 
rashness. 


As I have painted out there is no special 
danger per sein driving along a road under. 
repair except perhaps to the driver himself, 
The accused in this case was not driving 
recklessly. He was driving at 10 miles per 
hour. The deceased had wrapt themselves 
upin gamchas and so in the night, even 
though there werelamps, would be extreme- 
ly difficult to distinguish. The accused 


@) 7 M. H.C,R.119; 1 Weir 324. nag 
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cannot reasonably be held liable to antici- 
pate that he should find persons sleeping 
on a road. If, therefore, he did not look 
for persons sleeping on a road he cannot 
be held guilty of rashness or negligence 
for not doing so. He could not know that 
his actin driving on the road was dan- 
gerous because people were sleeping or 
might be sleepingon it and yet did the 
act taking the risk of running over these 
sleeping people. It is not suggested his 
speed was excessive. In fact it was very 
slow foramotorcar. The fact that he was 
talking to a friend does not show he was 
driving rashly or negligently. Even if he 
had ‘not been talking it is highly impro- 
bable he would have looked out for persons 
sleeping on the road. There is nothing 
to preventa man talkingand at the same 
time taking the ordinary precautions 
against accident. Ido not think that the 
engaging in conversation whilst driving 
is necessarily a rash or negligent act. It 


might be in some circumstances, as for. 


instance, in busy crowded traffic. The 
decision to which I must come, therefore, 
on a consideration of all the facts of the 
case is that the accused in acting as he 
did, did not act either rashly ornegligent- 
ly. That these two unfortunate men have 
lost their lives is to be much deplored but 
the accused cannot be held criminally res- 
ponsible for their death. Asto the accus- 
ed's conduct after the accident so far as 
the present charge is concerned itis im- 
material, Butin view of the Magistrate’s 
remarks in justice to the, accused himself 
I should deal with this point because clear- 
ly if he drove on knowing he had run over 
these men his conduct would be deserving 
of the severest censure. It would be the 
actofaman entirely callous and inciffer- 
ent to the injury he inflicted on his fellow 
creatures. Iam not, however, satisfied that 
he must have known he had driven over 
` someone. He may have been aware of the 
bump although both he and Mr, William 


state they felt no bumps, but bumps would 


probably be met with on a road under repair 
“and being expected may not have been 
noticed. Nodoubt the other coolies there 
shouted. Butit does not follow that the 
accused necessarily. must have: heard the 
shouting or, if he did, bave realised they 
were shouting at him. The shouting would 
not begin at once. The car was as has 
been noted before an old and very roisy 
one, Itis significant that accused when 
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stopped by the Police constable ow duty at 
the Dufferin statue said at once, “Why 
should I stop? I have committed mo 
offence” and at once went back to the 
place of occurrence when requested to do 
so, The accused at once stopped when 
asked to by the constable at the end of 
the road and made no attempt to go away. 

Taking all the facts and circumstances 
into consideration I do not think that the 
learned Magistrate was justified in drawing 
the inference he did that the accused must 
have known he had run over some one. 
I think on this point the actused is en- 
titled to the benefit of the doubt. The 
result is, the finding and sentence must be 
set aside and accused should be acquitted; 
the fine, if paid, to be refunded. 

Mukerji, J.—I agree that this appeal 
should be allowed and the accused ac- 
quitted and I wish to add a few words. 

The difficulty in dealing with a,case of 
this nature is to keep out of one’s mind 
the prejudice that inevitably creeps in by 
reason of the fact that lives have been 
lost and the responsibility for the same 
ultimately rests with none else but the ac- 
cused. This prejudice is bound more or 
less to reflect on the question of the culp- 
ability of the accused and give rise to 
false issues which tend to cloud judicial 
vision. 

Section 304-A has been judicially inter- 
preted in a number of decisions of which 
two stand out as the'most valuable. In the 
ease of In re Nidamarti Nga Bhushanam (2), 
Holloway, J., saidthis: “Culpable rashness 
is acting with the consciousness that the 
mischievous and illegal consequences may 
follow, but with the hope that they will not, 
and often with the belief that the actor 
has taken sufficient precautions to prevent 
their happening. The imputability arises 
from acting despite the consciousness, 
Culpable negligence is acting without 
the consciousness that the illegal and mis- 
chievous effect will follow, butin circum- 
stances which show that the actor has not 
exercised the caution incumbent upon 
him, and that if he had he would have had 
“the consciousness. The imputability arises 
from theneglect of the civic duty of cir- 
eumspection.” In the case of Empress of 
India v. Idu Beg (1), Straight, J., observed 
as follows:—‘Criminal rashness is hazard- 
ing a dangerous or wanton act with -the . 
knowledge that it is ro, and that it may 
cause injury, but without intention tọ 


[9i L. 0. 1925] 

cause injury or knowledge that it will 
probably be caused. The criminality lies 
- In running the risk of doing such an act 
with recklessness or indifference as to the 
consequences. Criminal negligence is the 
gross and culpable neglect or failure to 
exercise that reasonable and proper care... 
to guard against injury either tothe public 
generally or to an individual in particular, 
which, having regard to all the cireum- 
stances out of which the charge has arisen, 
it was the imperative duty of the accused 
person to have adopted.” The learned 
Deputy Legal Remembrancer has cited 
before us a number of other, decisions in 
which s. 304-A of the Indian Penal Code 
or the English Law of Manslaughter by 
negligence has been explained, and also 
referred to some cases dealing with negli- 
gent use of public way, in order to show 
_ under what circumstances special care is 
necessary, want of which will make one 
liable for the offence. The one principle 
of universal applicability deducible from 
all these casesis that which was laid down 
by Alderson B. in Blyth v. Birmingham 
Waterworks Co., (3), and adopted by Brett, 
J.,in Smith v. London and South-Western 
Ry. Co. (4): “Each case must be judged 
in reference to the precautions, which, in 
respect to it, the ordinary experience of 
men has found to be sufficient, though the 
use of special or extraordinary precautions 
might have prevented the particular acci- 
dént which happened.” 
_ The question whether the accused’s con- 
duct amounted to culpable . rashness or 
negligence, therefore, depends directly on 
the question as to what is the amount of 
care and circumspection which a prudent 
and reasonable man would consider to be 
sufficient upon all the circumstances of the 
case. 

Now as to the circumstances I would 
prefer to take the findings of the learned 
Magistrate and rest my judgment on those 
findings. 

The learned Magistrate has. found that 
the barrier at the entrance did not extend 
right up to the tram lines; in other words 
that there was a space between the end of 
the barrier and the tram lines; over this, 
space as also on the space on the other 
side of the lines there was no barrier. 
There were also a number of red lights 

(3) (1856) 11 Ex. 781; 25 L. J. Exch, 212; 2 Jur. (x. s.) 
$33; 156 E, R. 1047;105 R. R. 791, 

y) (1870) 50. P. 98 at p, 102, 
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and perhaps alsoa “road closed” notice. 
‘The accused’s conduct in entering the road 
was unquestionably reprehensible, but the 
real issue is what did these circumstances 
indicate. In my judgment they indicated 
that the road was closed up, perhaps not to 
the extent of its entire width, certainly 
also that there was a possibility of men 
working, walking, or moving about on the 
road. They would also, in ‘my opinion, 
suggest that there was every chance of one 
coming across excavations or obstructions 


. orimpassable portions of the road or such 


portions as were not fit for being used as a 
road. All these would put one on his guard 
and call for special care and circumspec- 
tion on his part, but only to the extent 
of avoiding or getting round an accident 
such as would result from the possibilities 
to which I have referred. The idea, how- 
ever, would hardly cross the average 
prudent and reasonable mind that there 
was chance of people sleeping on the road 
or rather on a side of the road with their 
bodies covered up except for the faces, and 
lying partly on the road and partly on the 
grass, 

Then as to the various warnings and 
shouts alleged to have been given. As re- 
gards the warning given by the constable 
on duty at the Mayo statue, it conveyed 
nothing more than what was indicated by 
the barrier, the lights and the notice. The 
shouts of Ramzan calling out “ Taxiwalla 
stop, the road is closed, it is forbidden to 
come” or “ Admi Sota, Admi,” it is reason- 
able to believe, were either not heard by the 
appellant or were misunderstood by him. 
The utmost that it means is that the appel- 
lant was not attentive to hear: what was 
being shouted out by people on the road; 
but itis hardly obligatory on the driver 
ofacar to have his attention directed to 
shouts so long as he can trust his eyes and 
sees nothing in front. The question whe- 
ther the appellant heard the shouts of the 
coolies after the car had passed over the 
men and the question whether the appel- 
lant did or did not feel a bump are hardly 
relevant in the face of the finding that the 
appellant was not driving at an excessive ` 
speed. If these shouts were heard and the 
bump wasfelt and the appellant under- 
stood what had happened and if the ciren- 
mstances, as deposed to by the constable 
at the other end of the road, under which 
the car was stopped be found to have been 
established, that touches the question of 


abd 
the appellant's conduct as a gentleman, 
but has very little to do with the question 
ofhis culpability or otherwise in respect 
of the offence with which he was charged. 

` In my opinion though special care was 
called for on the part of the appellant, ‘the 
degree of care which the learned Magistrate 
has expected of himis not warranted by 
the circumstances of the case, and it has 
not been established that the appellant was 
go rash or negligent as would render him 


guilty of an offence under s. 304-A, Indian. 
The appellant, therefore, 


Penal Code. 
ia be acquitted and released from his 

ail 

In conclusion [I should like to observe 
that though the appellant escapes a con- 
viction as the law is unable to reach him, 
if he had not chosen to drive on the road 
which was not open to traffic, the lives of 
two poor and innocent men who perhaps 


were the only supporters of their respective 


families would not have been lost, and the 


code of honour and morality demands that 
he should make adequate amends to the 


very best of his means to the dependants 


of those two men for the lamentable error 


of judgment‘on his part. 
| aK. . Appeal allowed, 


ALLAHABAD HIGH COURT, 
CRIMINAL APPEAL No. 563 oF 1925. 
September 19, 1925. 

Present:—Mr. Justice Sulaiman. 
DIP SINGH—APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), ss. 24, 25—Confession made 
under pressure of Police, admissibility of —Confession 
made to Police Oficer, whether can be referred to, to 
explain discrepancy. 

Where the pressure exercised by a Police Officer on 
an accused person is sufficient to furnish the latter 
with grounds which would appear to him reasonable 
for supposing that by making a confession he would 


gain an advantage or avoid an evil ofa temporal- 


nature, the confession would not only be weak in value, 
but would be wholly inadmissible under s. 24 of the 
Evidence Act. [p. 895, cols. 1 & 2 
A confession made to the Police is totally inadmis- 
sible in evidence and cannot be referred to in order to 
explain away a discrepancy in a confession subse- 
. quently made to the Magistrate. [p. 895, col. 1.] 
Criminal appeal from an order of the 
Sessions Judge, Farrukhabad, 
30th April 1995. 
sa The Government Pleader, for the Crown. 
gid UDGMENT.—This ig an appeal from 
a conviction under s. 328 and s. 458-75 of the 


Indian Penal Code. 
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dated the’ 


The prosecution case 


, (a d, o, 1295) 


is that on the 6th-January liat ie acoused 
sold some flour to the complainant Bhagg 
a money-lender, which had been Na 
with dhatura that his childrén partook of 
the loaves of bread made ,of it and were 
taken ill and that the accused with ‘three 
others entered the complainant's | house 
during the night and caused injuries to him. 

The learned Sessions Judgeis unable to 
believe the oral evidence for the prosecu 
tion. According to him “the case against 
Dip Singh must depend on whether the 
Court believes his confession.” ~ 

The facts that Bhaggi’s relations, who 
partook of the bread, were poisoned and that 
Bhaggi himself was assaulted during’ the 
night admit of no doubt. The only gues- 
tion is whether the comlicity of Dip Singh 
has been eStablished by the evidence. f 

Bhaggi had known Dip Singh from be- 
fore yet admittedly he did not recognise 
him asone of the assailants. 
not go to the thana on the morning.of: the 
7th January but a report was made by the 
village chaukidar the next, day, although 
the thana was not very distant. 
Bhaggi had not madè any charge against 
Dip Singh. Neither the village Mukhya nor 
any other villager gave any early informa- 
tion to the Police. The learned Judge has 
rightly commented on this curious. feature 
of the case. 

When the Sub-Inspector went to the 


village on the 8th January, Bhaggi Singh’. 


did not name Dip Singh at all, but said 
that “a man of 45 years of age with black 
and white moustaches had brought .the flour 
to him.” As pointed out by the Judge, Dip 
Singh does not at all answer to this de- 
scription. He is about 23 or 24 years of 
age and has not white hairs. The explana-’ 


tion of this discrepancy as given by Bhaggi’ 
was that he was not in his proper senses,’ 
The Judge has declined to believe this, He’ 


thinks that the motive for a wrong state- 
ment was fear. It is highly imporbable that, 
some fear existed even after the Police had 
arrived. 

In face of all these difficulties the learned. 


Judge has discarded the oral evidence. The. 


notice found posted outside Bhaggi's house 
which never came to the knowledge of. 


‘Bahggi, was inadmissible in evidence against, 
the accused. In fact having regard to the . 


incorrect facts it contained, it was pro- 
bably a fabrication by some’ mischievous 
person, 


4 


Bhaggi did - 


Till then’ ’ 


There remains the confession of the acct’ `, 


foi 7 0: 1925) 


ed. The fact that the accused adhered to 
it in the Magistrate's Court is certainly a 
matter of importance, and has influenced 
the Judge considerably. But the follow- 
ing facts have to be considered in con- 
nection with it. 

Dip Singh was a previous convict, and, 
as sucha person on whom the suspicion of 
the. Police was likely to fall from the very 
start. The learned Judge has erred in law 
in referring to “the confession to the Police.” 
The confession before the Magistrate was 
not made till the 19th January, i. e., some 
9 days after. The confession as it reads 
throws the major part of the blame on 
Bhola, and makes the accused take a minor, 
almost a passive part. Bhola is said to 
have ‘mixed something of green colour’ 
before telling the accused what it was. At 
that ‘time he had ‘no idea of any intended 
raid during the coming night. He was 
called out after night fall by Bhola who 
asked him ‘to accompany him.’ Then atthe 
last mament when Bhola wanted ‘to use the 
knife on Bhaggi’s neck, the confession says 
that Dip Singh accused “stopped him and 
caught hold of his hand.” 

The learned Judge has himself pointed 
out that although the confession speaks of 
a ‘knife (chaqu). being used, the medical 
evidence shows that ‘the injuries were pro- 
bably caused by .a blunt weapon.’ The 
learned Judge thinks that the injuries were 
caused bya blunt implement of some sort, 
whether of wood or metal. He has tried 
to explain away the discrepancy in the 
confession by a reference to DipSingh’s con- 
fession to the Police where he is stated 
not to have. clearly mentioned a knife. 
The ‘so-called confession to the Police was 
totally inadmissible in evidence, and the 
learhed Judge has erred in referring to it 
in order to explain away a discrepancy, - 


- which favoured the accused. 


As to the question whether the confession 
before the Magistrate had been voluntarily 
made thelearaed Judge has observed “It 
may bethat some pressure was brought to 
bear upon him to make him confess.” But 
he goes on to remark that this. fact if 
true might only weaken the value of the 
confession. This is not always so. If the, 
pressure exercised by a Police Officer is 
sufficient to give the accused grounds which 
would appear to him reasonable for sup- 
posing that by making it he wouJd gain 
any advantage or avoid any evil of a 
temporal nature, the? confession would not. 
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only be weak in valté, but wholly- irrele- 
vant under s. 24 of the Indian Evidence Act. 

The learned Judge has relied on two 
circumstances as constituting material cor- 
roboration of the confession. The first is 
that an eight anna stamp was on search 
found in the house of Ganesh. But this 
was an undoubted fact, and it was fully 
known to Bhaggu that Ganesh had bought 
sucha stamp which had not been used. 
Without mentioning this incident Ganesh 
could not have been dragged in. The second 
is that the accused mentioned the mixing 
of something green long before the report 
of the Chemical Examiner was received. 
But the fact that Bhaggu’s children had 
been poisoned was a well known fact in 
the village, and, therefore, the subsequent 
chemical examination was hardly any mat- 
erial corroboration of the statement. 

The motive for the raid was obviously not 
robbery, but revenge. Ganesh is said to 
have been displeased with Bhaggi, because 


although he had previously promised to 


lend Rs. 125, he advanced no more than 
Rs. 25. But no direct connection between 
Ganesh and the accused is established. 

The learned Judge has not considered Dip 
Singh’s confession as sufficient evidence 
against his co-accused. All the assessors 
disbelieved the confession entirely. «=. 

I find it dificult to uphold the convic- 
tion. Accordingly, [allow the appeal and 
setting aside the conviction and the sen- 
tence acquit the accused and order that he 
be released forthwith. so far as this case is 
concerned, 

M. A. A. 

Z, K. 


CALCUTTA HIGH COURT. 
MisOELLANEOUS Cass No. 84 or 1925. 
July 7, 1925, ; 
Present :—Mr. Justice Suhrawardy 
and Mr. Justice Panton. 
“MAHARANI DASSI—PETITIONER 
, 44 versus 
COMMISSIONERor POLICE, CALCUTTA 
—OPpposiTE PARTY. 
` Calcutta Suppression af Immoral Trafic Act (XIII 
of 1923), s.5—Criminal Procedure Code (Act V of 
1898), 3. 491—Police taking charge of girl under I0 ° 
—Girl attaining age of 16, whether can be kept under 
charge. 

Under s. 5 of the Oaleutta Suppression of Immoral 
Traffic Act, the Police has no power to continue to 
keep a girl under their charge after she has attained 
the age of 16 years. 

i Rule against an order of the Commis- 
signer, of Police, Calcutta, 


Appeal allowed, 


B66 
Babu Dijendra Krishna Dutt, for the 
itioner. . 

Pee B. L. Mitter and Satindra Nath 
Mukerjee, for the Opposite Party. 

SUDGMENT.—It appears from the 
report of the Police Surgeon that the girl 
Maharani Dassi isover 16 yearsofage. She 
was removed from a brothel under the 
provisions of the Calcutta Suppression of 
Immoral Traffic Act, 1923, and placed in a 
girls’ school where she was receiving 
education. When the school closed for the 
annual vacation, she was placed in charge 
of a gentleman of the locality in compliance 
with the request made by a respectable 
' gentleman who is interested in her. The 
Police took all possible care for the welfare 
of the girl. It took charge of her under 
s, 5 of the Act as she appeared to -be below. 
16 years of age. This Rule was issued under, 
5, 491, Cr. P. O., for an order of this Court 
that she might not be further kept in 
charge of the Police and be set at liberty. 


Now, it appears that according to her own. 


and her mother’s statement as also in the 
opinion of the Police Surgeon she is over 
16, The Police hasno further jurisdiction. 
to exercise under the Act of 1923, We, 
therefore, direct that she be immediately set 


at liberty. 


Z. K. Order accordingly. 





BOMBAY HIGH COURT. 
CRIMINAL Review No. 270 or 1925. 
-September 17, 1925. . 
Present: —Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
KUTTA BELLA RAVAT—ACCUSED 
` versus p 4 
MPEROR—OPPOSITE PARTY. 
wW e Breach of Contract Act (XIII of 1859), 
s. |—Elephant driver, ‘whether workman or labourer.: 
“An elephant driver is a workman or labourer within 
the meaning of s.l of the Workman's Breach of 
cra : ih vy. Hariram Ahom, 8 C.L. R. 254, 


dissented from. - , T 
. Emperor, 50 Ind. Cas. 492; 43 
peor at _ Pe 277; 20 Cr. L. J.316, distin- 


uished. at 
ji Uriminal revision. from an order of the 


ira’ gistrate, Karwar. 
Firet Oe ENT. To this . case the 
accused undertook to serve „the, com- 
plainant as an elephant driver and received 
an advance of Rs. 10, on condition of work- 
ing as agreed upon. He has been accord- 
jngly ordered, with his consent, fo serye 
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as an elephant driver and to re-pay the 
advance within å periodof one-year under 
2 of the Workman’s Breach of Contract 

ct, vs 
Objection has been taken on the return 
asto this case that an elephant’ driver is 
not a workman or labourer as contemplated 
by s. 1 of the Act, and reference has been 
made to Muni Chundra v. Hariram Ahom., 
(1) where the Calcutta High Court took the 
view that a mahout or elephant driver does 
not come within the provisions of Act XIII 
of 1859. In that case the Deputy Com- 
missioner, who made the reference, was of 
opinion that the accused, an elephant 
driver, was a domestic servant. Although 
the judgment gives no reasons, we presume 
the Court agreed with this view. With due 
deference, it seems to us absurd that an. 
elephant’ driver can properly be called a 
domestic servant, because the word “domes- - 
tic” implies doing something inside or near 
ahouse. An elephant driver does no such 
duty, at any rate in a case like the present 
one. In Devappa Ramappa v. Emperor (2) 
the accused had entered into a contract. 
with the complainant, engaging to remove. 
a hundred logs of timber from a forest to a 
forest depdt, a distance of twenty-two miles 
and had received an advance of Rs, 440. 
It was held that a contract of this sort was 
not a contract of an artificer, workman or 
labourer. But the judgment says that the 
reason for that ruling was that the contract 
did not show that the person contracting 
to have the work done bound himself to 
render personal labour; and in that case it 
was also held that, although the contract 
contained a covenant that the accused 
should do the work on his own personal 
responsibility and with his personal labour, 
yet there was really no probability, or even 
possibility, of the accused doing such 
personal labour. The present case is quite. 
different. Here the accused is an elephant 
driver who has actually to work with his 
hands in driving the elephant. That is he 
has manual duties which bring him within 
the category of aworkman orlabourer. In 
our opinion an elephant driver comes within 
the meaning of those words in s.lof the 
Act. : 

* We, therefore, see no reason to interfere. 
The record and proceedings to be returned, 
Z. K. ` Order accordingly. 

(1) 8C. L. R. 254. 
(2) 50 Ind. Cas. 492; 43 B. 607; 21 Bom, L.R, 277; 20 
Or. L. J. 316, f : i 
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CALCUTTA HIGH COURT. 

Crogs-Onigcrion IN APPBAL FROM ORIGINAL 

Decrss No, 131 or 1922, 
` July 8, 1925, é 
Present:—Justice Sir Hugh Walmsley, Kr., 
and Mr. Justice Page. 
PRAFULLA KAMINI ROY wipow oF 
TARANATH ROY—Dsrenpant— 
RESPONDENT No, 1—PETITIONER 
VETSUS 
BHABANI NATH ROY AND OTHERS— 

___PuaInTirFs—APPELLANTS—OBJECTORS, 
Rt Hindu Law— Widow, estate of, nattre of—Gift by 
widow—Surrender in favour of next reversioner— 
Reversioner, whether can recover gifted property dur- 
ing lifetime of widow—Civil Procedure Code (Act 
V of 1908), s. 98--Letiers ‘Patent (Cal.), cl. 86— 
Appeal from subordinate Court—Difference of opinion 
~ Procedure. < . 

"Per Walmsley, J—A Hindu widow can make a gift 
of her husband's estate which would be valid during 
her own lifetime. Even where the gift uses words of 
inheritance, it is a valid alienation for the term of the 
widow’s life, and a reversioner would be able to attack 
the gift as voidable only after the death of the widow. 
Where the widow after making the gift makes a sur- 
render of the entire estate of her husband in favour of 
the next reversioner, the act of surrender would not 
entitle the reversioner to. recover the property gifted 
from the donee during the lifetime of the widow. [p. 
898, col. 1.] 

‘Per Page,J.—-For purposes not authorized under 
the Hindu Law,a Hindu widow is entitled to alienate 
property which she inherited from her husband or 
any part thereof for a term which does not exceed the 
period during which shé remains in the enjoyment of 
her husband's estate. [p. 902, col. 2.] 

Where the widow puts an end to the estate which 
passes to her by way of inheritance from her husband 
by a surrender of her entire interest in the inherited 
property to the next reversioner, the latter is entitled 
to recover any portion’ of the estate of the deceased 
improperly alienated by the widow even during the 

. Widow's lifetime. [p. 905, col. 13] 

A person who is minded to enter into 4 business 
transaction with a Hindu widow must be taken to 
know the law and to.be aware of the restricted power 
Ghalisanson which a Hindu widow possesses. [p. 905, 
col. 2.] 

‘Per Curiam.—Whera a difference of opinion arises 
between two Judges forming a Division Bench hear- 
ing an appeal from asubardinate Gourt the appeal 
must be decided in the manner laid down in s. 98 of the 
U. P. C., and not in accordance with the provisions of 
cl, 36 of the Letters Patent. [p. 907, col. 2; p. 914, col. 2.] 

[Case-law reviewed.] 

. Appeal against a decree of the Subordi- 
nate Judge, Second Oourt at Pabna, dated 
‘the 22nd December 1921. 

Dr. Radhabinode Pal and Babu Bhupendra 

. Kumar Bose, for the Appellant. 

Babus Rupendra Coomar Mitra and 

Bansori Lal Sarkar, for the Respondents. 


JUDGMENT. 5 
Walmsley, J.—(April 8th, 1925.)— 
The appeal preferred by the plaintiff was 
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dismissed for reasons which need not: by 
stated, and we are now concerned only with 
the defendant's cross=bjection. 

The necessary facts areas follows. There 
were two brothers Prasanna Nath Rai and 
Bhabani Nath Rai. The former died in 
1871, leaving a widow named Shyamran- 
gini, who is still alive. She succeeded toa 
Hindu widow’s estate in respect of the pro- 
perty left by her husband, 

On April 26, 1915, she executed a deed 
of gift in favour of the defendant Tara 
Nath: Rai by which she transferred to him 
one of the items of property described in 
Schedule ga to the plaint. In July 1917 
she executed a second document, in favour 
of her husband’s brother, Bhabani, by which 
she relinquished all her rights to him as 
reversioner. On his side he paid her a 
considerable sum in cash and undertook to 
make a monthly payment for the rest of 
her natural life. On the strength of this 
document Bhabani as plaintiff wants to 
eject Tara Nath from the property compris- 
ed in the deed of gift. 

Tara Nath defended the suit on several 
grounds: he impugned the deed of relin- 
quishment : in any case, he said, it did not 
specify the property described in the deed 
of gift: he alleged that the property given 
to him was bought by the widow from her 
stridhan and that her conduct showed an 
intention to treat it as stridhan, 

. The learned Judge found that Shyam- 
rangini executed the deed of relinquish- 
ment voluntarily and with full understand- 
ing of its effect, and that she intended it to 
operate in regard to all the property includ- 
With re- 
gard to that gift he held that it was not bona 
fide and healso held that, as it was not an 
alienation for valuable consideration, while 


_the plaintiff has paid a substantial sum 


and is going to pay a monthly allowance, 
it was equitable that the property should 
go to the plaintiff and not to the defendant. 
He rejected the evidence about the stridhan 
character.of the property as meagre and 
unsatisfactory. A 

On these findings he gave the plaintiff 
a.decree for the property covered by the 
deed of gift. 

For the defendant Tara Nath it is urged 
that the learned Judge's decision is wrong, 

The first question is as to the reality of 
the gift. The learned Judge, relying 
mainly on a letter written by the defendant, 
held that the gift was not a bona fide gifs, ? 
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That is afinding with which I cannot agree. 
The lady says that she made the gift, and 
the donee is in possession. The letter to 
which reference is made is very inconclu- 
sive, and cannot outweigh the donors 
positive statement. In my opinion the 
deed of gift to the defendant was intended 
to be effective. - 

. In regard to the deed of relinquishment 
the learned Judge has shown abundant 
reason for believing that the lady under- 
stood what she was doing and intended it 
tc be operative. It is true that it does not 
mention specifically the property covered 
by the deed of gift, but its terms are so 
comprehensive as to include it. The sugges- 
tion that the latter property was stridhan 
is not supported by any evidence worth 
acceptance. 

There remains, therefore, the question 


whether the reversioner on the strength of - 


the deed of relinquishment can obtain 
possession of the property given to the 
defendant immediately, or whether he can 
do so only on the natural death of the 
widow. 

I think it is clear on the authorities that 
the widow could make a deed of gift valid 
for her own life. Mr. Mayne says “ She 
cannot in the absence of legal necessity, 
bind the inheritance for her own personal 
debts or private purposes as against re- 
versioners but she can do sa for her own 
life. Any alienations in excess of her 
powers are not void but voidable”. The 
deed of gift in favour of ‘Tara Nath Rai 
used words of inheritance, but that makes 
no difference: for the term of the widow's 
life it is a valid alienation, but the rever- 
sioner will be able to attack it as voidable 
as soon as she dies. For the plaintiff, 
however, it is urged that he need not wait 
until the widow dies, but that the deed of 
relinquishment entitles him to immediate 
possession. In other words it is argued 
that by the doctrine of acceleration of the 
reversion the reversioner at once succeeds 
to the: whole estate as completely as, he 
would on the natural death of the widow. 
There are, of course, several authoritative 
pronouncements to the effect that a widow 
can operate herown death, but so far as I* 
have been able to find out none of the 
decisions goes to the length of: saying that 
she can doso where prior dispositions have 
. created interests in third persons. The 
effect of adoption has been considered on 
gaveral occasions, in Madras and Bombay, 
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put I do not think it is of any usé to refer 
to the decisions, partly because the- two 
Courts have taken different views, partly 
because the results sf adoption on the 
widow's interest are very definite. A deci- 
sion of more relevance is to be found in the 
case of Kottapalli Subbamma v. Jataval- 
labhula Subrahmanyam (1). In that case 
the widow had created a mortgage before 
she executed a deed of relinquishment. in 
favour of the reversioner. The learned 
Judges upheld the Trial Court's view that 
the relinquishment could not defeat the 
mortgagee’s right to get a decree for sale of 
the widow’s life-interest. It is’ true that in 
that case the alienation was for value, 
whereas in the present case the alienation 
was by gift, but I do not think that the 
presence of valuable consideration affects 
the question, The point is that the widow 
has made an alienation which she was 
competent to make, and she cannot re-call 
it by a voluntary act, which only by fiction 
has the same effect as her actual death 
would have. f i 

There are two other points to be noticed 
in this case. The firstis that the learned 
Judge has held that the sale and‘ lease of 
parts of the property must stand good for 
the term of the widow’s life, and that part 
of his judgment has become final. The 
second is that the widow has covenanted 
for a monthly payment in addition to a 
cash payment, Those two facts make it 
difficult to regard the relinquishment as 
of the whole estate, and as effecting the 
widow's death from the legal point of 
view. 

I regret to differ from my learned brother, 
but, in my opinion, the defendant's cross- 
objection should be allowed and the suit 
dismissed as premature so far as it relates 
to the land covered by the deed of gift. 


Page, J.— (April 8th, 1925).—This cross- 
appeal raises an interesting and important 
question in connection with a Hindu widow's 
power of qglienation while possessing a 
widow's estate in property inherited from 
her deceased husband. 

About the year 18:0 one Prasanna Nath 
Roy died intestate leaving as his heir 


Shyamrangini, his widow, and as his heir `` 


presumptive his brother, the respondent 
Bhabani Nath Roy. At the time of Prasanna 
Nath Roy’s death, Shyamrangini was 8 


or 9 years old, and for about 10 years there~ . 


(1) 32 Ind, Cas, 813; 39 M, 1025; 30 M. L, J, 260, 


(Si E ©, 1995] 


Bhabani. After reaching her majority 
Shyamrangini obtained possession of her 
husband's property and on the 26ih April 
1915 she executed an absolute deed of gift 
by which she transferred to her cousin, 
Taranath Roy, her right and interest in: 
certain lands and premises, the particulars 
of which were set out in the schedule to 
the deed. This deed of gift was duly 
executed and registered by Shyamrangini. 
On the 24th July 1917 Shyamrangini execut- 
ed a deed of conveyance by which she 
surrendered and relinquished in favour of 
Bhabani the next heir of Prasanna Nath 
Roy, the entirety of the widow's estate 
which she had inherited. In the deed of 
relinquishment it was inter alia provided 
“You arethe brother of my husband and 
the only presumptive heir of the properties, 
left by himon my death. My husband had 
peculiar affection for you and I too have 
genuing love for you. Under these circum- 
stances having made up my mind to 
attend to performance of religious duties, 
and giving up in your favour my entire life- 


interest Ireceived by inheritance from my , 


husband. by this deed of release of life- 
interest, I agree and declare that I com- 
pletely relinquish the entire Hindu widow's 
life-interest that I had in all the properties 
described in the under-mentioned schedule 
which I received by inheritance from my 
husband or acquired with the usufruct of 
properties so inherited which know as the 
entire estate inherited from my husband 
and over and above that in any other pro- 
perty, unknown to me which might have 
belonged to my husband. And further 
relinquish in your favour all arrear dues 
receivable from my tenants in those pro- 
perties. From to-day I cease to have any 
_ interest or connection with those properties 
or the arrears realisable therefrom. On 
the strength of this deed of release you 
will from this day own and possess in 
absolute right my husband’s share in the 
properties described in the under-mention- 
ed schedule, and will continue to hold and 
„enjoy the same with great pleasure down 


to your son, son’s son etc., heirs and re- 
y ? ’ e 


presentatives in succession, with right to 
make alienation of every description such 
as gift, sale ete., and to grant subordinate 
settlements.” . 

It is to be observed that ia the schedule 
to this deed of relinguishment no mention 
is made of the jote and occupancy rights 
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in the land and premises which were the 
subject-matter of the deed of gift of the 
26th April 1915. On the 25th July 1917 
Bhabani executed a deed of mushihara 
under which he agreed to pay an allowance 
of Rs. 150a month to Shyamrangini, and 
declared that he had paid Rs. 3,000 to her. 
After’ the execution of these two deeds 
Bhabani was given possession of the pro- 
perties then in the possession of Shyamran- 
gini, and since July 1917 Shyamrangini 
has been receiving a monthly sum of 
Rs. 150; indeed she has accepted an instal- 
ment of the allowance even after the present 
suit was filed. On the 2lst June 1920 
Bhabani launched the suit out of which this 
appeal arises against Taranath Roy and 
a daughter in which he claimed inter 
ara 

(1) “That on declaration of plaintiff's 
right of inheritance to the properties of 
Schedule (kha and ga) together with the 
house ete., standing thereon as described in 
the schedule and on declaration that no 
right has accrued to the defendant in 
respect thereof a decree for khas possession 
may be made in favour of the plaintiff on 
eviction of the defendants therefrom; 

(2) “That a decree may be passed 
plaintiff's favour for recovery of Rs. 925 
the shape of waislat from the defendant or 
should any larger amount be found due in 
course of trial, a decree for that amount on 
payment of the deficit Court-fees.” 


in 
in 


The properties described in Schedule (ga) 
to the plaint were the properties which 
were the subject-matter of the deed of gift 
of the 26th April 1915. On the 22nd 
December 1921 a decree was passed in the: 
said suit by which the Court inter alia 
ordered that “the plaintiff's title be declar- 
ed.to the land and houses, ete., described in. 
Schedule (ga) and the plaintiff do get pos- 
session thereafter” and “the plaintiff do get 
Rs. 50 in respect of mesne profits of the 
land in Schedule (ga}”. E 


Bhabani and Taranath have died in the 
course of these proceedings. Against this. 
decree the representatives of Bhabani” 


‘appealed, and the representatives of Tara- 


nath filed a cross-appeal against so much- 
of the said decree as related to the proper- 
ties in Schedule (ga) which had been trans- 
ferred to Taranath under the deed of gift. 
The appeal has not been prosecuted, and 
the cross-appeal alone has been contested. 
before us, 
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The validity of thedeed of gift rd cf 
the deed of relinquishment were challenged. 
at the trial of the suit, and the learned 
Trial Judge held that inasmuch as Taranath 
had written a post card to the manager of 
Shyamrangini’s properties after the execu- 
tion of the deed of gift asking for instruc- 
tions about the management of the estate, 
the deed of gift wasnot a bona fide gift. I 
am unable to regard this post card as 
evidence from which such a conclusion 
might reasonably have been drawn, and 
indeed, the argument, on appeal proceeded 
upon the footing that the deed of gift was 
a genuine and duly executed document, On 
the other hand, it wascontended that the pro- 
perty covered by the deedof gift had been 
purchased out of the stridhan of Shyamran- 
gini. The learned Judge found that that 
was not the fact, and upon the evidence, in 
my opinion, his decision was correct. 

As regards the deed of relinquishment 
it was urged that Shyamrangini did not 
understand the rature or effect of the docu- 
ment which she was signing, and that the 
Court ought not to allow this document 
to stand. It was further contended that 
the deed of relinquishment did not amount 
to a bona fide surrender of the entirety of 
Shyamrangini’s interest in her late hus- 
band's property but was merely a device by 
which she attempted to divide the inherit- 
ance with Bhabani Nath. [Rangasami 
. Gounden v. Nachiappa Gounden (2).| The 
learned Judge decided against both of 
these contentions, and, in my opinion, the 
conclusion atwhich he arrived was right. 
Shyamrangini was an educated and intelli- 
gent woman. She had experienced consider- 
able trouble over the property; she was 


getting old, and was anxious to pass the. 


rest of her days in meditation free from 
worldly cares, The joint income which 
Bhabani and Shyamrangini’s husband had 
received from the ancestralestate was about 
Rs. 4,000, although at the date of the trial 
- the estate had increased in value. It can 
well be imagined that Shyamrangini would 
be only too glad to receive Rs, 3,000 for 
.the expenses ofa pilgrimage, and a month- 
ly income of Rs. 150, and to be relieved 
from further anxiety in respect of the fami- 
ly property. Not only did she act upon 


(2) 50 Ind. Cas, 498; 42M. 523; 36 M. L. J. 493; 17 
AL. J. 536; 29 ©. L J. 539; 21 Bom. L R. 640; 23 
C. W.N.777; (1919) M. W. N. 262; 96M. L. T 5; 
10 us 105; 46 JA. 18; 1U.P. L. R. (@. C) 66 
IA a, | 


PRAFULLA KAMINI ROY V. BHABANI NATH ROY. 


foi I. 0, 1928) 


the above arrangement with, Bhabani in 
respect of the monthly allowance, butin a 

letter to Bhabani’s son Shamipada, she 
wrote that “Bhabani has amply repaid me 

for the trust I reposed in him in giving up 

the property”. Further, with respect to 
the contention that Shyamrangini did not 
understand the nature and effect of what 
she was doing when she executed the deed 
of relinquishment, it is to be remembered 

that she was an educated woman ; that the 

draft of the deed was considered by several. 
Pleaders, that before she executed the deed 

it was read over and explained to her; that 

she herself had taken the draft to a Pleader 

Radha Bulluv, who was her relative, in 

order to obtain his advice thereon; that she 

herself had affixed the seal to the deed and 

had handed it to Bhabani; that subsequent- 

ly she acted upon the deed, and has never 

taken any steps to have it set aside or de- 

clared to be invalid. Inmy opinion, there 

is no substance in the contention that the 

deed of relinquishment was not duly and 

validly executed, or that the deed of re- 

linquishment was a mere device by which 

the inheritance was divided between ' 
Shyamrangini and Bhabani. I should add 

that I am not satisfied upon the evidence 

that Shyamrangini was possessed of any 

moveable properties which she had inherited 

from her husband, and for the purposes 

of this appeal it must be taken that no such 

moveables were in existence, at any rate 

at the time when the deed of relinquish- 

ment was executed. f 

In these circumstances an important ques 
tion falls for determination, namely, whe- 
ther Bhabani, the heir presumptive of 
Shyamrangini’s husband, is entitled to have 
deed of gift to Taranath set aside auring 
the lifetime of Shyamrangini. 

Now, the nature ot a Hindu widow's estate 
is not always understood. Itis an anoma- 
lous estate which obstructs the’ normal 
course of succession, as laid down by Hindu 
sages. For that reason, therefore, it is re- 
garded among the Hindu community as a 
praiseworthy act that a widow should con- 
trive to put an end to the unnatural situa- 
tion created by the existence of the widow's ` 
‘state of inheritance. In the case of Moniram 
Kolita v. Keri Kolitani (3) Mr. Justice 
Dwarkanath Mitter observed : 


(8) TI. A. 115 at p.119; 5 0.776; 6 C. L, R. 322; 4 
Sar. P.O. J. 103; 3Suth. P. C. J. 765; 4 Ind. Jur, 
363; 3 Shome L. R, 198; 2Ind. Des, in. s.) 1102 
(PC). 
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‘We think it scarcely necessary to remark 
that the estate of a widow under the Hindu 
Law isone of a very peculiar character. 
To compare it with a life-estate, or with 
any other estate known to the Maglish Law, 
would be to misunderstand its nature com- 
pletely; and ifauthority is needed to sup- 
port this proposition, we have only to refer 
to the remarks made by the Privy Council 
in the case of Collector of Masulipatam 
v. Cavaly Vencata Narrainapah (4). It is 
true that the widow is allowed to succeed to 
the estate of her decsased husband as his 
heiress-at-law; and it is also true that she 
is allowed to represent that estate fully, so 
long as her right to hold it continues to 
exist. But her dominion over it is rigorous- 


ly confined within certain defined limits, . 


beyond which she has no power to go; nor 
is it allowed to descend to her heirs after 
her death. As halfthe body of her deceas- 
ed husband she takes his property in de- 
fault of male issue, but being not more than 
half her power to deal with it is anything 
but that ofan ownerin the true sense of 
the term”. i 

“The Judicial Committee did not affect to 
impugn the accuracy of the above exposi- 
tion of the genéral position of Hindu widows 
according to Hindu Law and usage, although 
Sir Barnes Peacock in delivering the judg- 
ment of the Privy Council in this case differ- 
ed from Mitter; J., in thinking that a Hindu 
widow held the property which she had 
inherited from her husband as trustee. The 
correct viewas Lord Dunedin observed 
in Rangasami's case (2) is that “the rights 
ofa Hindu widow in her late husband’s 
estate are not aptly represented by any 
of the terms of English Law applicable 
to what might seem analogous circum- 
stances. Phrased in English Law terms, 
her estate is neither a fee nor an estate 
for life, nor an estate tail. Accordingly 
one must not, in judging of the ques- 
tion, become entangled in western notions 
of what a holder of one or other of 
these estates might do.” The sage Vrihas- 
pati laid down that “In scripture and in 
the code.of law, as wellas in popular prac-, 
tice, a wife is declared by the wise to be 
half the body of her husband, equally shar- 
ing the fruit of pure and impure acts. 
him, whose wife is not deceased, half the 
body survives. How then should another 
take his property while half his person is 


(4) 8 M. I. A. 500: 2 W. R.P. C. 59; 1Suth. P, O, J. 
417; 1 Sar, P, O, J. 752; 19 E. R. 620. - 
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alive? Let the wife of a deceased man, 

who left no male issue, take his share, 

notwithstanding kinsmen, a father, a 

mother, or uterine brother, be present. 

Dying before her husband,a virtuous wife 

partakes of his consecrated fire: or if her 

husbend die (before her, she shares) his 

wealth: this is a primeval law. Having 

taken his moveable and immoveable pro- 

perty the precious and the base metals, the 

grains, the liquids, and the clothes let her 
duly offerhis monthly, half yearly, ard other 
funeral repasts”. So Vishnu ordains “ the 

wealth of him who leaves no male issue 
goes to his wife’. Jimuta Vahana upon 
this passage made the comment that “It 
must not be alleged, that the mention of 
the widow is intended merely for the as- 
sertion of her right to wealth sufficient for 
her subsistence. [or it would be irrational 
to assume different meanings of the same 
term used only once, by interpreting the 
word wealth as signifying the whole estate 
in respect of brothers and the rest, and not 
the whole estate in respect of the wife. 
Therefore, the widow's right must be 
affirmed to extend to the whole estate”, 
Thus Vrihat Menu says “The widow of a 
childless man, keeping unsullied her hus- 
band’s bed and persevering in religious 
observance shall present his funeral obla- 
tion and obtain (his) entire share”. Again 
in the Dayabhaga Jimuta Vahana ordains 
that “on failure of heirs down to the son's 

grandson, the wife, being inferior in pre- 
tensions to sons and the rest, because, she 

performs acts spiritually beneficial to her 

husband from the date of her widowhood, 

(and not, like them, from the moment of 

their birth) succeeds to the estate in their 

default”. Thus Vyasa says, “After the death 

of her husband, let a virtuous woman 

observe strictly the duty of continence; and 

let her daily, after the purification of the 

bath, present water from the joined palms 

of her hands to the manes of her husband. 

Let her day by day perform with devotion 

the worship of the gods and especially the 

adoration of Vishnu, practising constant ' 
abstemiousness. She should give alms to 

the chief of the venerables for the increase 

of holipess, and keep the various fasts 

which are commanded by sacred ordinances. 

A woman, who is assiduous in the perform- 

ance of duties, conveys her husband, though 

abiding in another world, and herself to a 

region of bliss”, Again Jimuta Vahana ex- 

pounds the law as follows: 


“husband's estate after his demise. 


| 
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- “56, . But the wife must only enjoy her 
She is 
“mot entitled to make a gift, mortgage or sale 
of it. Thus Catyayana says, ‘Let the childless 
‘ widow, preserving unsullied the bed of her 
‘lord and abiding with her venerable pro- 
` tector, enjoy with moderation the property 


“until her death. After her let tbe heirs 
“take it.’ 


` §7.\ Abiding with her venerable pro- 


‘tector, that is, with her father-in-law or 


s Toa rule. 


‘others of her husband’s family, let her enjoy 
_her husband's estate during her life; and 
‘ not, as with her separate property, make a 
‘gift, mortgage or sale of it at her pleasure” A 
“58, Nor shall the heirs of the woman's 
: separate property (as her brothers etc.,) 
take the succession (on failure of daughters 


‘and ‘daughter's sons, to the exclusion of her 


 husband’s . heirs) ; for the right of those 

“ (persons, whose succession is declared under 

“that Tread)’ is relative to the property of a 

“woman (othér than that which is inherited 
{a “by Ter)”, . é 


2 
‘71:50, ; Therefore, those persons, who are ex- 
“hibited i in a passage above cited as the next 
‘heirs a E NEE failure of prior 


DI y 


“would have succeeded if the widow's right 


-had never taken effect equally ‘ succeed to - 
- (the residue of the estate remaining after 


-her use of it, upon the demise of the widow 
.in whom the succession had vested”. 


Dwarkanath Mitter, J., passed the follow- 
‘ing comment upon the law as laid down by 
‘these sages :— 

“< “Tt would not be supposed that the above 
-provisions were intended by their framers to 
serve as mere moral precepts which the 
“widow is at liberty to obey or disobey at her 
‘pleasure ; on the contrary, the utmost pre- 
‘cautions appear to have been taken by them 
to secure their strict enforcement. We have 
‘already’ shown that according to the Hindu 
‘Law, women are deemed to be never fit for 
independence, and the widow in possession 
‘of her husband's estate is no exception to the 
“When the husband is dead’ 
says Narada) ‘his kins are the guardians of 
‘his* “childless widow. In the disposal of 
‘property and care of her person as well as 
inher maintenance, they Lave “full” power.’ 
The authority of the text “is distinctly 
recognised. in the Dayabhaga, which says 
‘In the disposal of property by gift or 
otherwise, she is subject to the control of 
her husband's family, after his decease, 
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and in default of sons’, Dayabhaga Ch. xi, 
s. 1, Verse 64.” 

A Hindu widow does not possess a life- 
estate in the property which she has 
inherited, from her husband for during 
her lifetime she may, and often does, lose 


‘the estate which passed to her on her hus- 


band's death. On the other hand by effect- 
ing an alienation within the limited ambit 
of her power of disposal a Hindu widow 
is able to transfer to the assignee a proprie- 


tary title to the property alienated, but the ` 


restrictions upon her power of. alienation 
are various and formidable. No doubt for 
certain religious, charitable or customary 
purposes, or those which conduce to the 
spiritual welfare of her deceased husband, 
or are founded on legal necessity, her 


, capacity to dispose of the corpus. of the 


estate is wide, if not unfettered. With 
respect to alienations for legal necessity 
it is to be remembered that, “When the alie- 
nation of the whole or part of the estate is to 
be-supported on the ground of necessity, 
then,if such necessity is not proved aliunde, 
and the alienee does not prove inquiry on 
his part and honest belief in the necessity, 


the consent of such reversioners as might ` 


fairly be expected to be interested to 


quarrel with the transaction will be held - 


to afford a presumptive proof which, if not 
rebutted by contrary proof, will validate 
the transaction as a right and proper one” 

Per Lord Dunedin in Rangasami’s case (2). 
[See also Debi Prosad Chowdhury v. Golap 


Bhagat (5).| 


I confess that I should have expected-to 
find that all other alienations by a Hindu 
widow were utterly void and inopera- 
tive. But it is now settled beyond: all 
doubt or controversy that for purposes 
not authorised under.the Hindu Law, a 
Hindu widow is entitled to give, sell, 
mortgage or otherwise alienate property 
which she has inherited from her husband, 
orany part thereof, fora term which does 
not exceed the period during which 
she remains in the enjoyment of: her 
widow's estate. See Moniram’s case (3). 
Further, as between the widow and the 
assignee such alienations of the widow 
are “regarded as valid and binding, and 
the widow herself is not entitled to 
impugn, the validity of the transaction, for 
she does not hold the property merely as 


a trustee forthe reversioners, but, subject. 


(5) 19 Ind. Qas. 273; 40 O. 721; 17 C. W. N. 701; 17 
O. L. J. 499. A Octet NE E 
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to certain restrictions, as the owner thereof, 
and when she purports to act in the capa- 
city’ of owner she is not permitted.to dero- 
gate from her grant. On the other hand; 
unauthorised alienations by a Hindu widow 
are voidable at the instance of the rever- 
sioners. Per Lord Davey in Bijoy Gopal 
Mukerjee v. Krishna Mahishi Debi (6): 

“A Hindu widow is not a tenant for life 
but is owner of her husband's property 
subject to certain restrictions on alienation 
and subject to -its devolving upon her 
husband’s heirs upon her-death. But she 
may alienate it subject to certain conditions 
being complied with. Her alienation is 
not, therefore, absolutely void, but it is 
prima facie voidable at the election of the 
reversionary heir. He may think fit to 
affirm it, orhe may at his pleasure treat it 
asa nullity without the intervention of any 
Court, and he shows his election to do the 
latter by,commencing an action to recover 
possession of the property. There is, in fact, 
nothing for the Court either to set aside 
or cancel as a condition precedent to the 
right of action of the reversionary heir. It 
is true that the appellants prayed by their 
plaint a declaration that the ijara was in- 
operative as against them, as leading up to 
their prayer for delivery to them of khas 
possession. But it was not necessary for 
them to do so, and they might have merely 
claimed possession, leaving it to the defend- 
ants to plead and (if they could) prove the 
circumstances, which they relied on, for 
showing that the ijara or any ‘derivative 
dealings with the property were not in fact 
voidable, but were binding on the rever- 
sionary heirs.” 


During the continuance of the widow's 
.estate the person or persons entitled toa 
reversionary interest in the husband’s 
estate upon the determination of the 
. widow's, interest, are also entitled to re- 
strain the widow from alienating the corpus 
of the property for purposes which are un- 
authorised, to prevent her from committing 
waste and to claim a declaratory decree 
that any such alienation is voidable ag 
against them. [Per Lord Shaw in Janaki 
Ammal v. Narayanasami Aiyer (7).] 


(6) 340. 329 at p, 333; 110. W.N. 424; 50, L. J. 
334; 9 Bom. L. R. 602; 2 M. L. T. 133; 17 M. Ia J. 154; 
4 A.L.J. 329; 34 I. A. 87 (P, 0). 

(7) 37 Ind. Cas. 161; 39 M. 634 at p. 638; 20 M. L. T 
168: 31: M. L. J. 225; 14 A. L. J. 997; (1916) 2 M. W. N. 
188; 20 ©. W. N. 1323; 18 Bom. L. R, 856; 24 C. h J, 
309; 4 La W, 530; 43 I, A, 207 (P. O.) 
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“A -reversionary heir, although having 
only those contingent interests which are 
differentiated little, if at all from a spes 
successionis, is recognised by Court of Law 
as having a right to demand that the 
estate ‘be kept “free from waste and free 
from danger during its enjoyment by the 
widow or other owner for life. 

“Butareversionary heir thus appealing 
to the Court truly for the conservation and 
just administration of the property does 
soin a representative capacity, so that the 
corpus of the estate may pass unimpaired 
to those entitled to the reversion The law 
on this subject was recently expounded in 
the judgment of this Board delivered by 
Mr. Ameer Aliin Venkatanarayana Pillay 
v. Subbammal (8). 


“This representation is in law founded 
upon a different set of considerations from 
those which would seek to stamp the 
character of reversionary heir upon one 
individual, Thelatter operation attempted 
during the enjoyment of the life estates 
would necessarily be premature, and might, 
as stated, be futile. The former is justified 
by the considerations of keeping the estate 
intact for the persons to whom as rever- 
sioners it shall ultimately and at the pro- 
per time be determined that the estate shall 

o 
: [See, also, Balbhadra v. Bhowani (9), 
Isri Dutt Koer v. Hansbutti Koerain (10), 
Ram Pershad Chowdry Jokhoo Roy (41) 
and Munnalal Chaodri v. Gajraj Singh (12).] 

It follows, therefore, according to the 
principles of Hindu Law that a widow is 
impotent suo motu to affect the reversionary 
interests in her husband’s estate by un- 
authorised alienations, The learned Vakil 
for the appellants, however, upon the 
assumption (contrary to his contention) that 
the deed of relinquishment put an end to 
Shyamrangini’s estate as a Hindu widow, 
urged that Bhabani was not entitled to 
impugn the deed of gift to Taranath during 
the lifetime of Shyamrangini. In support 


(8) 29 Ind. Cas., 298; 38 M. 406; 42 I. A. 195; 2 L. 
eW. 596; (1915) M. WN. 555; 19 C W. N. 641; 28 M. L. 
T. 535; 17 M. L. T. 435; 21 0. L. J. 515; 17 Bom. L. R. 
468 (P. C.). 

(9) 34 C. 853; PI O. W.N. 956; 6 O. L J. 233. 

(10) 10 ©. 324; 10 I. A. 150; 13 C. L. R. 418; 7 Ind. 
Jur. 557; 4 Sar. P. C. J. 459; 5 Ind. Dec, (N. 'a.) 217 
(P. O.). 

ai) 10 C. 1003; 9 Ind. Jur. 149; 5 Ind. Dee. (x. s.) 


669. 
(12) 17 O. 246; 13 Ind. Jur. 413; § Sar, P. O. J, 452; 
8 Ind. Dee. (N, 8.) 702 (P. 0). 
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of his contention he relied upon the judg- 
ment of the Madras High Court in Kotta 
Palli Subbamma v. Jatavallabhula Subra- 
manyam (1). In tbat'case the-plaintiff sued 
to recover the amount due on a mortgage- 
bond executed by a Hindu widow. Tt 
appears that during the pendency of the 
suit the widow had executed a deed of 
relinguishment in favour of the next heir. 
The Court held that the plaintiff was entitl- 
ed to enforce his mortgage on the widow's 
life estate in the`property notwithstanding 
the surrender of her entire interest therein 
to the heir presumptive of her deceased 
husband. Itmay be that that decision can 
be supported either on the ground that the 
deed of surrender was executed pendente- 
lite, oron the ground that the execution of 
the surrender was a fraudulent transaction 
to which both the widow and the next 
reversioner were parties, Sadasiva Ayyar, J., 
however, based his decision on the 
ground that “the artificial mediaeval doc- 
trine of a widow having no full power of 
alienation and the consequent doctrine 
superimposed by the Bengalee lawyers on 
this doctrine, namely, the doctrine of accele- 
ration of the reversion through a surrender 
by the widow of her rights as her husband’s 
heir (this second doctrine having been 
adopted for South India also by the Madras 
High Court) cannot, in my opinion, be push- 
ed to the extent to which Mr. Narasimha 
Rao wishes that they should be extended, 
namely, so as to defeat the claims of alienees 
for value who as Sir Bhashyam Ayyanger 
said in Sreeramulu v. Kristamma (13) 
-were entitled to be protected in their 
reasonable expectation thatthey obtain a 
transfer valid for the widow's life except in 
the rare case of re-marriage.” Napier, dJ., 
added that “the theory that change of status 
ofan assignor orasurrender bysuch assignor 


“rare can invalidate legal rights obtained by ` 


an assignee is, In my opinion, so contrary to 
equity and good conscience that itshould 
not be accepted by Courts of this country 
whatever the ancient Hindu Law on the 
subject was.” The observations of Bhash- 
yam Ayyangar, J. to which Ayyar, J., 
referred were passed in a suit in which it 
was contended that the estate of the widow 
was determined, not by a deed of Surrender 
in favour of the next reversioner, but by 


. (13) 26 M. 143; 12 M. L. J. 197, | 
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the widow’s adoption ofa son. His Lord- 


‘ship said :— : 


“The proposition that ason adopted by 
the widow cannot, before the termination 
of her widowhood by death or re-marriage, 
recover possession of any portion of his 
adoptive father’s estate which she might 
have alienated prior to the adoption, is not 
only sound in principle, but is in conso- 
nance with justice and equity. A widow, 
having authority from her husband,—how- 
ever, imperative such authority may be-—is 
not bound to exercise the same and itis 
entirely optional with her to adopt ‘or not 
as she may Choose................s0ee8- A person 
dealing with a widow reasonably calculates 
that the alienation will hold-good, at any 
rate, during her lifetime, and except of 
course in the rare case of a re-marriage, 
this will be ensured by the conclusion here- 
in arrived at even when an adoption takes 
place subsequent to the alienation. When 
the widow has made an alienation prior 
to the adoption, the parties concerned will, 
before giving the boy in adoption, be fully 
aware of the same and of the extent of the 
property remaining with the widow, which 
will immediately come into’ the possession 
of the adopted son and the extent of pro- 
perty which will come into his possession 
only after the lifetime of the’ adopting 
widow—providedsuch property had not been 
alienated for a necessary purpose.” a 

In my opinion, the ratio decidendi of 
these two caseg in substance was the same, 
namely, that during the lifetime, -or widow- 
hood of the widow unauthorized alienations 
by the widow made while she was in the 
enjoyment of her widow’s estate are valid 
and unimpeachable. With great respect to 
the learned Judges who decided those cases 
the reasoning upon which the decisions rest, 
in my opinion, is vitiated by two fallacious 
assumptions (1), that a Hindu widow in- 
herits from her husband an estate for a 
term which is co-terminus with her life- 
time or, at any rate, with her widowhood; 
(2) that while she is in the enjoyment of 
the estate a Hindu widow has absolute 
power to alienate the property or any part 
thereof for a term which does not exceed 
the period of her lifetime of her widow- 
hood. No doubt, an estate inherited by a 
Hindy widow from her husband in some 
cases has heen loosely described as her 
“ life-estate "or an “estate for her widow- 
hood,” but such expressions must be read 
with reference to the context in. which they 
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appear, and for the- reasons which I have 
stated, in my opinion, the estate which 
passes to a Hindu widow by way of inherit- 
ance from her husband subsists until it is 
determined by the happening of some 
event which according to`the principles of 
Hindu Law puts an end to it. It is settled 
law that-one of the events which effect the 
determination of a widow's estate is the 
surrender of her entire interest in the 
inherited property to the next reversioner. 
Per -Lord Morris in Behari Lal v. Madho 
Lal Akir Gayawal (14): “It may be ac- 
cepted, that according to Hindu Law, the 
widow -can accelerate the estate of the 
heir by conveying absolutely and destroy- 
ing her life-estate.” Per Lord Dunedin in 
Rangasami Gounden, v. Nachiappa Gounden 


“To consider first the power of surrender, 
The foundation of the doctrine has been 
sougkt in certain texts of the Smritis. It 
is unnecessary to quote them. They will 
be found in the ‘opinions of the learned 
Judges in some of the cases to be cited. 
- But in any case itis settled by long prac- 
ticé and confirmed by decision that a Hindu 
widow: can renounce in favour of the 
nearest reversioner if there be only one or 
of all the reversioners nearest in degree if 
more than one atthe moment. That is to 
say, she can, so to speak, by voluntary act 
operate herown death.” 

With respect to. the second of the above 
assumptions I am of opinion that the 
power of alienation which a Hindu widow 
possesses so far from absolute or unfettered 


_is rigidly limited and restricted in the ` 


manner which I have stated, and that every 
unauthorized alienation by the widow is 
voidable at the instance of the reversioners. 
. The learned Judges then proceed to com- 
ment upon the hardship which would result 
` to alienees of the Hindu widow, if the 
principles of Hindu Law were to be enforc- 
ed, but where the lawis clear there is no 
room for an argumentum ab inconvenienti 
although, for my part, 1 am unable to dis- 
cern any harshness in the application of 
the Hindu Law’ on the subject. Why 
should the Court extend special protection 
to an alienee from a Hindu widow, and 
none to an alienee from aminor? Upon what 
principle offairness and equity cught the 
Court ‘to favour the interests of an alienee 
“to the detriment of the rights of the rever- 


. (14) 19 Q. 236 at p. 241; 19 I. A, 30; 6 Sar. P. C.J. 
88; 9 Ind, Dec. (N. 8.) 603 (P. C.). EAT E at's Neg 
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sioners? Ican see none. In my opinion, 
a person who is minded to enter into a 
business transaction with a Hiudu widow 
must be taken to know the law and to be 
aware ofthe restricted power of alienation 
which a Hindu widow possesses. In this 
controversy an argumentum ab inconrenicntt 
appears tome to be out of place. More- 
over, the learned Judges who were parties 
to these -decisions seem to have been in- 
fluenced unduly by the view which is 
widely entertained amongst Western: com- 
munities that it is desirable, whenever 
possible, to remove the clogs which fetter 
the free transfer of property, and not to 
have borne in mind the danger of regarding 
the principles of Hindu. Law from the 
standpoint of Western idealism of which 
Lord Dunedin gave the warning to which I 
have alluded. See also per Lord Gifford in 
Cossinaut Bysack v. Hurroosoondry Dossee 
(15) and Khub Lal Singh v. Ajodhya Misser 
(16). I desire.to add, (although I express my 
opinion with diffidence and reserve, for the 
sources from which an European can draw 
information on this subject are necessarily 
restricted), that I am not aware of the 
existence of any desire on the part of the 
Hindu community generally to enlarge the 
powers of alienation possessed by a Hindu 
widow, Ofcourse, it may be urged that, 
whereas the alienations in the above cases 
were for valuable consideration, the trans- 
fer in question is by way of gift, and “being 
adeed of gift it cannot possibly be held 
to be evidence of alienation for value for 
purposes of necessity. It follows, therefore, 
that the deed taken by itself cannot stand.” 


-Per Lord Dunedin in Rangasami’s case 


(2. But for the purpose in hand it 
matters not, in my opinion, whether the 
alienation was for valuable consideration 
or not. The important feature of the 
transaction is not that it is voluntary but 
that it unauthorized, and, in my opinion, 
each and every alienation for purposes not 
permitted by the Hindu Law are to be treat- 


ed as in pari materia, The reasoning upon. 


which the decision in those cases was based 
has been rejected by the Bombay High 
Court [Ram Krishna v. Tripurabai (17).] In 
my opinion, it is not in consonance with the 
principles of Hindu Law or consistent with 
the course of judicial pronouncements, and 


(15) 2 Morley’s Digest 198; 3 Ind Dee. fo s.) 907. 
(16) 31 Ind. Cas. 433; 43 C. 574; 22 ©. L. J. 345. 
(17) 1 Ind. Cas. 647; 33 B. 88; 10 Bom. L,R, 1029, -> 
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with all due respect I am unable to acquiesce 
in it. 

a oka the principles which I have 
enunciated’ to the facts of the present case, 
in my opinion, having regard to the oral 
evidence which was adduced at the trial and 
the evidence inherent in the deed of re- 
linquishment, Shyamrangini by executing 
the said deed intended to relinquish in 


. favour of Bhabani, the next reversioner, and 


eby in fact surrendered to him, her 
eae a terest in the estate which she had 
inherited as the widow of her deceased 
husband. It is true that co nomine the pro- 
perty which she had given to Taranath was 
not included in the schedule to the deed of 
relinquishment ; (it may be because she did 
not regard that property as still forming 
part of the estate ;) but it is clear, to my 
mind, that she intended to surrender to 
Bhabani her entire interest in her husband’s 
estate. h 
In these circumstances the conclusion at 
which I have arrived is that, in so far as 
the decree declared that Bhabani was entitl- 
ed to possession of the property described 
in schedule (ga), and ordered that posses- 
sion and mesne profits in respect thereof be 
given to him, the decision of the learned 
Trial Judge ought to be confirmed. Further, 


even if it were to be held that Shyam- 


rangini by executing the deed of surrender 
did not thereby relinquish in favour of 
Bhabani the entirety of her widow's estate, 
inasmuch as under the deed of gift to 
Taranath Shyamrangini did not merely 
transfer her own interest in the property 
for the period during which her interest 
therein enured, in my opinion, the Court 


“ ought to interfere at the instance of the 


reversioners to prevent the wrongful dis- 


sipation of the estate by Shyamrangini. 
By the deed of gift Shyamrangini admitted- 
ly purported to transfer her interest in the 
property, but in the deed it is further pro- 
vided that “you,will own and hold posses- 
sion down to your sons, grandsons and 
other heirs and representatives, and remain 
jn enjoyment and possession thereof with 
great pleasure, with power to alienate the 
same by gift or sale, and by causing muta- 
tion of your name in place of mine jin the 
sherista of the zamindar, To that neither 


- myself nor my heirs or legal representatives 


hall be competent to raise any objection ; 
even if raised, the same will not be fit to be 


- heard”. In my opinion, the effect of the 


deed of gift, was not only that Shyamrangini 
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thereby alienated her own interest in the 
property, but that under its provisions she 
set up a title adverse to that of the revera- 
ioners, and attempted thereby to change 
the course of succession to the property 
alienated, In my opinion, having regard 
to the principles and authorities to which I 
have referred, the reversioners would be 
entitled to impugn this transaction even 
during the subsistence of Shyamrangini’s 
interest in the estate. I regret that my 
learned brother Walmsley'’s view on this 
subject differs from that which I have 
expressed, but for the above ‘reasons 1 am 
of opinion that the cross-appeal fails, and 
ought to be dismissed. ; 

[Arguments as to the result of the differ- 
ence of opinion were heard on the-l2th and 
16th June 1925 and judgment was delivered 
on the 8th July 1925.] 

Walmsley, J.—As my learned brother 
and I differed in regard to the order to 
be passed on the appeal, we have now 19 
deal with the result of that difference, in 
other words to decide whether we are to 
follow the rule of seniority prescribed by 
el. 36 of the Letters Patent or the rule of 
affirmance contained in s. 98 of the C. P. ©, 

This is the second time that I have had 
to consider the question and my learned 
brother on this occasion takes the view ex- 
pressed by Suhrawardy, J., [see Bechram 
Choudhuri v. Puran Chandra Chatteyi (18)] 
on the former occasion, that we ought to 
follow the rule of affirmance. We have 
heard the learned Pleaders on the subject 
and Ihave had the advantage of consider- 


-ing my learned brother's judgment. In the 


circumstances it is clearly my duty to ex- 
amine the matter anew. 


In the first place I wish to repeat that I 
based my decision in the former case solely 
on what I deemed to be a correct reading | 
of the judgment of their Lordships of the 
Privy Councilin the case of Bhaidas Shivdas 
v. Bai Gulab (19), But for that judgment, 
Ishould without hesitation have followed 
the directions of s. 98, ©. P. O., forI am 
satisfied that since 1884 when the Fall 
Bench delivered judgment in the case of 
Gossami Sri Sri Gridharjit Maharaj Tickait 


(18) 88 Ind. Cas. 637; 29 C. W. N. 755; 41 0. L. J, 
456; (1925) AT. R. (O) 845; 52 0. 894. 

(19) 60 Ind. Cas. 822; 45 B 718; 40M. L. J. 519; 25 
G. W. N. 605; 33 C. L. J. 488; 19 À. L. J. 409; 23 Bom. 
L. R. 623; 3 U. P. L. R. (P. O.) 22: 14 D. W. 7: (1921) 
M. W. N. 408; 29 M. L, T. 350; 30 M. L. T. 149; 487. - 
A. 181 (P, O). H ie 
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v. Purushotum Gossami (20) it has been the 
practice of this Court to adopt the principle 
of affirmance when there has been a differ- 
ence of opinion between two Judges hear- 
ing an appeal on the Appellate side; and 
in my view that practice is just as correct 
under the present Code asit was under the 
Code of 1882, `> . 

The question, therefore, as it presents it- 
self to me is whether or not the judgment 
of their Lordships is expressed in such 
terms as to embrace all differences of opinion, 
both those arising in appeals from Judges 
exercising the original jurisdiction and 
those arising in appeals from subordinate 
Courts. 

It is true that their Lordships were deal- 
ing with an appeal in a suit tried bya 
Judge exercising the High Court’s original 
jurisdiction. That fact of itself would be 
enough to warrant me in holding that the 
decision was meant to relate only to appeals. 
of that particular class, if it were not for 
the very peculiar features of the case. The 
appeal to his Majesty in Council was limit- 
ed to one ground, and that that the Judges 
of the Bombay Court had erred in follow- 
ing the procedure laid down in s. 98 C. P. C. 
When the controversy was of such a nature 
that. is to say, when the appellant’s con- 
tention was that the Judges had applied to 
that appeal the procedure that was appli- 
cable to appeals of a different class, whether 
reference was made in argument to the 
existence of such a class or not, I found it 
very difficult to distinguish the case merely 
on the principle of not extending a judg- 
ment to a different set of facts, or by laying 
emphasis on the words “in this instance”. 
Again their Lordships’ choice of Nundeeput 
Mahta v. Alexander Shaw Urquhart (21) as an 
illustration seemed to me a source of grave 
difficulty, for that was an appeal from the 
mufassil, and the judgment contains a pass- 
age of considerable importance. My learned 
brother Suhrawardy, J., may be.right in his 
interpretation of the law asit stood in 1870, 
but the reasons given by Norman, C. J., are 
different. 

Those are the two difficulties which lay 
in my way. I have now had the advantage 
of being able to study Suhrawardy, J’s ,jjudg- 
ment in print and also of hearing further 
arguments, and of perusing the judgment 
which my learned brother is about to de- 
liver, andI have come to the conclusion 
. GN 10 O. 814; 5 Ind. Dec, (x. s.) 545. 

(21) 13 W, R. 209; 4 B. L. R. A. Ọ. 181. 
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that I ought to defer to the opinion express- 
ed by my learned brothers, and these are 
my reasons 

In the first place Nandeeputs’ case (21) was 
quoted only as an illustration of a fact, and 
I ought not regard the reference to it by 
way of illustration as endorsing by implica- 
tion the reasoning on which the judgment 
was founded. 

Secondly my learned brother in his 
judgment has explored the history of the 
matter and shown how it is that the prirci- 
ple of cl. 36 of the Letters Patent has been 
preserved for appeals within the Court and 
that the Legislature has consistently sought 
to enforce the principle of affirmance at anv 
rate for Appellate side. It is abundantly 
clear that the Legislature had no intention 
of going back on the method established by 
the Codes of 1877 and 1882 when the present 
Code was introduced, and if the terms of 
s. 4have that effect itis an accident. 

Next I am more impressed than I was by 
the distinction between the two classes ofap- 
peal that is by the fact that the appeals of 
one class are within the Court while those of 
the other class are from subordinate Courts. 
The distinction is important because the 
C. P. C. makes no mention of the one while 
contains elaborate rules for the other. Coupl- 
ed with this is the necessity of attaching 
some meaning to the words of s. 98,C. P. O., 
for in this Province at any rate they are 
superfluous unless they refer to Divisional 
Benches of this Court. 

' I have also studied the decision of the 
Bombay High Court in the caseof Bhuta 
Jayatsing v. Lakadu Dhansing (22). The 
judgment was delivered before the decision 
in Bhaidas’ case (19) but it is of value 
because the possible effect of s. 4 was 
present to the minds of the learned Judges, 


For these reasons I think that I am not 
justified in differing from my two learned 
brothers in holding that in appeals from 
subordinate Courts, a difference of opinion 
between two Judges forming a Division 
Bench must continue to he regulated by the < 
provisions ofs. 98 of the C. P. C., and that 
the decision in Bhaidas's case (19) must he 
taken to refer only to that class of appeals 
to: which it éxpressly relates. 

A decree will now be drawn up in accord- 
ance with the judgment of my learned 
brother Mr. Justice Page. The hearing-fee 
in this Court is assessed at 6 gold wohurs, 


(22) 50 Ind, Cas. 715; 43 B. 433; 21 Bom. L. R, 157, - 
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Page, J.—Owing to the difference of 
Opiuion which has arisen between my 
brother Walmsley and myself it is incum- 
bent upon the Court to determine whether 
this appeal is governed by cl. 36 of the 
Letters Patent of 1865 or by s. 98 of the 
©, P.s0., of 1908. The controversy which 
has raged over this question is one that has 
vexed the Courts for 60 years, and can only 
satisfactorily be set atrest by the action of 
the Legislature now long overdue. The 
solution of the- problem, however, asI ap- 
prehend the matter will be found to depend 
“upon the answer which is given to two 
questions: 

(1) What was the law in force at the time 
of the enactment of the O. P. O., (Act V of 
1908)? 

(2) Was the law then in force repealed by 
s. 4 of the said Act? 

Upon the creation of the High Court at 
Fort William in Bengal, pursuant to (4 & 
25 Vict. O. 104, 28 Vict. O. 15) and the 
Letters Patent of 1862 and 1865, the said 
High Court became vested inter alia with 
the original jurisdiction administered by 
the Supreme Court, and with the appellate 
jurisdiction from Mofussil Courts which 
formerly had been exercised by the Sudder 
Dewani Adalut. Now, in the case of an 
appeal to the Sudder Dewani Adalut, it was 
provided by s. 23 of Act XTIT of 1861 that 
“if an appeal lies to the Sudder Court, it 
shall be heard and determined by a Court 
consisting of two or more Judges of that 
Court; if, when the Court consists of only 
two Judges, there is difference of opinion 
upon evidence in a case in which it is 
competent to the Court to go into the evi- 
dence, and one Judge agrees in the opinion 
of the lower Court as to the facts, the case 
shall be determined accordingly. If ina 
Court so constituted there is a difference of 
opinion upon a point of law the Judges shall 
state the point upon which they differ and 
the case shall be re-argued upon that ques- 
tion before one or more of the several 
Judges and shall be determined according 
to the opinion of the majority of the 
Judges ofthe Sudder Court by whom the 
appeal is heard.” By the preamble to this 
Act (as also by that to Act WIL ef 1859), 
the provisions of the said Act were not to 
extend to Courts established by Royal 
Charter. On the other hand by cl. 4 of 
the Letters Patent of the 26th March 1774, 
under which the Supreme Court of Judi- 
cature at Fort William was established, it 
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was provided “that all judgments, rules, 
orders, and acts of authority, or power what- 
soever, to be made or done by the said 
Supreme Court of Judicature, at Fort 
William in Bengal, shall be made or done, 
by and with the concurrence of the said 
four Judges or so many or such one of them, 
as shall be on such occasions respectively 
assembled or sittingas a Court, or of the 
major part of them so assembled and sit- 
ting, provided always, that in the case they 
shall be equally divided, the Chief Justice, 
or in his absence the Senior Judge present 
shall have a double or castirlg vote.” In 
the Letters Patent of 1862 no provisiou was 
made for the course to be pursued in the 
event of the Court being equally divided 
in their opinion, but under cl. 36 of the 
Letters Patent of 1885 it was provided 
“And We do hereby declare that any func- 
tion which is hereby directed to be rer- 
formed by the said High Court of Judi- 
cature at Fort William in Bengal, in the 
exercise of its original or appellate juis- 
diction, may be performed by any Judge 
or by any Division Court thereof, appoint- 
ed or constituted for such purpose in 
pursuance of s, 108 of the Government of 
India Act of 1915; and if such Division 
Court iscomposed of two or more Judges, 
and the Judges are divided in opinion as 
to the decision tobe given on any point, 
such point shall be decided according to 
the opinion of the majority of the Judges, 
if there shall be a majority, but if the 
Judges should be equally divided then the 
opinion of the Senior Judge shall prevail. 

In prescribing the mode of procedure laid 
down in cl. 36 the Crown appears to have 
had in mind the rule which had governed 
the Supreme Court in such cases, but what- 
ever the source of the rule may have been 
from 1865 until 1877, when the O. P. C., 
(Act X of 1877) was enacted, the procedure 
in cl. 36 was followed uniformly in all 
appeals, whether they were preferred from 
the decision of a Judge in the exercise of the 
original civil jurisdiction of the High Court 
or from Courts subordinateto the High Court. 
Shahazadee Hazara Begumv. Khaja Hussein 
Ali Khan (23); Nundeeput Mahta v. Alexan- 
derShaw Urquhuart (21). It is 10 be observ- 
ed that by cl. 44 of the Letters Patent of 
1865 itewas provided that the Letters Patent 
were to be subject to the legislative powers 
of the Governor-General in Council, and 


(23) 4 B. L, R. 86; 12 W. R. 498, 
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on the 20th March 1877 the C. P. C., (Act X 
_ of 1877), was passed by the Governor- 
General in Council. By s. 575:— 

“When the appeal is heard by a Bench of 
twoor more Judges, the appeal shall be 
decided in accordance with the opinion of 
such Judges or of. the majority (if any) of 
such Judges, If there beno such majority 
which concurs ina judgment varying or 

reversing the decree appealed against, such 
’ decree shall be affirmed: Provided that if 
the Bench hearing the appeal is composed 
of two Judges belonging to a Court con- 
sisting of more than two Judges, and the 
_ Judges composing the Bench differ in 
opinion on a point of law, the appeal may 
be referred to one or more of the other 
Judges of the same Court, and shall be 
decided according to the opinion of the 
majority (if any) of all the Judges who 
have heard the appeal, including those who 
first heard it. When there is no such 
majority .which concurs in a judgment 
varying or reversing the decree appealed 
against, such decree shall be affirmed. 
‘The High Court may from time to time 
make rules consistent with this Code to 
regulate references under this section.” 

The provisions of Act X of 1877 relating 
to appeals arè reproduced in the CO. P. C. 
of 1882 (Act XIV of 1882), and the terms 
of s. 575 are similar to those of s. 98 of the 
O. P. C. of 1908, except that whereas ins. 575 
the reference to one or more other Judges 
of the Court is on law and fact, in s. 98 it 
is restricted to the pointof law in respect 
of which the Appeal Bench has differed. 
I find it difficult to express my view of the 
rule laid down in cl. 36 of the Letters 
Patent with becoming moderation, for I 
cannot see in it a scintilla either of equity 
orof merit. It will suffice, however, for 
the purposes of this appeal, that I should 
refer to the observations of Mr. Arthur 
Hobhouse, Q. C., as he then was in present- 
ing the report on the proposed O, P. O., to 
the Governor-General in Council on the 
21st September 1876:— 

“The law with respect to appeals where 
the Appellate Court consists of a plurality 
of Judges is not in a satisfactory state. 
According to s. 332 of the Code which 
applied to the Sudder Court, when an Ap- 
pellate Court of two Judges differ upon a 
question of fact, and one of the Judges 
agrees with the Court below, the judgment 
of the Court below is to stand. When they 
differ upon a point of law, the point is to 
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be te-argued before another Judge or other 
Judges, and is to be decided according to 
the opinion of the majority of the whole of 
theJudges who have heard the point argued. 
By the Charters of the High Courts, ifa Divi- 
sion Court of two or more Judges is equally 
divided in opinion, the opinion of the Senior 
Judge is to prevail. Now, in that clause 
of the Charter, original business and appel- 
late business were lumped together, and 
though the rule is a very good rule in 
respect to original business it is not satis- 
factory as applied to appellate business. 
The result of it is that the plaintiff may 
have a great preponderance of the judicial 
opinion in his favour and yet a decree be 
given for the defendant. It may happen 
that a man has obtained a decree in the Court 
below or in two Courts below and that half 
the Appellate Court is in favour of his re- 
taining that decree but because a Single 
Judge being the other half of the Appellate 
Court, thinks otherwise, then the decree goes 
for the defendant. We had to consider this 
question very carefully last year in con- 
nexion with the Burma Courts Act, because 
the principal Court of Appeal in Burma 
consists of no more than two Judges, and 
the principle we applied there was that 
which prevails in England, and which seems 
to be the most reasonable of all principles; 
that if there is no majority of the Appel- 
late Court, which can agree to alter and 
how to alter, the decree of the Court below, 
that decree shall remain unaltered. J must 
confess that in our Bill No. 3 we left that 
matter ina rather unsatisfactory position, 
for we copied too faithfully both the Code 
and the Charters, and the result was that 
we had introduced two conflicting prin- 
ciples. However, we found out our error 
and we have now adopted the principle 
which will be found embodied in 8.575 of 
Bill No. IV.” : 


It is, I think, clear beyond all doubt or 
controversy that passing s. 575 of the C, 
P. C., of 1877 the Legislature intended to 
substitute in all appeals to which the pro- 
visions of s. 575 could reasonably apply 
the rule lsid down in s. 575 for the rule in 
el, 36 which was then in force : — 


“It is quite, plain that these provisions 
creat a totaly distinct method of procedure 
in the event of difference between two 
Judges from that which was laid down by 
s, 36. Unders. 86 of the Letters Patent 
the judgment of the Judge who was the 


1908). 
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Senior Judgè would be the judgment which 
the parties before the Court would have a 


` right to obtain; under s. %8 the judgment 


to which they are entitled is the judg- 
ment of the majority of all the Judges: 
who have. heard the appeal; and this 
case shows that those two provisions might 
produce a totally different result.” 


[Per Lord Buckmaster. in Bhaidas Shivdas’ 


v. Bai Gulab (19).| It follows, therefore, 
that if and in so far ascl. 36 ands. 575 are 


extended to the same subject-matter and. 


the two enactments are inconsistent they 


cannot stand together, and the earlier en- 


actment protanto must be.deemed to have 
been repealed by the later:one. . Thomas 
Conservators v. Hall. (24) and Probhat 
Chandra Barua y. Emperor (25). That the 


“two rules are incompatible, I apprehend, 


will be conceded but are they also appli- 
cable- to the same subject-matter? Can it 


reasonably be suggested that the two en-- 


actments are able to stand together because 
s. 575 does not apply. to the High Courts 
but to some other Courts, and, therefore, 
in relation. to.appeals tothe High Court 
that the provisions of cl. 36 are still in 
force.. By ss.-5 and 8 of the C. P. O., of 1877 
and 1882, however, the Small Cause Courts 
are excluded expressly from the ambit of 
the appeal sections of these Codes, (see also 
ss, 7 and.8 and Os. L..and LI of the Code of 
To what Courts other than the 
High Courts, therefore, were the provisions 
of s. 575 intended to, or can they, apply ? 
know of none. 
irresistible inference from the provisions 
of the Code of 1877 that it was intended 
thats. 575 should be applied to all appeals 
which up till the time of its enactment 
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were within the ambit of s. 36 ofthe Letters . 


Patent: “It isto be remembered that the 
Code. of, 1877 contains no saving’ clause 


contrary,- by ss. 631 and 632 the Codes of 
1877 and. 1882 in express terms are made 


applicable to the Chartered High Courts,’ 


except as provided by s. 638, which con- 
tains no reference to s. 575. Moreover, 


* goms doubt having arisen as to whether 


the appellate jurisdiction of the High Court 
included the exercise of its powers of re- 
vision,. by s. 628, a rule wag applied to 
applications for review similar to that which 

(21) (1888) 3 C. P.415; 37 L, J. O. P. 163; 18 L. T. 


361; 16 W. R. 971. 
(23) 84 Iad, Cas. 31; 51 C, 504; (1924) A, IL R. (C) 
§68,: vane £ wk 4 


` similar to s. 4 of the Code of 1908. On the. 
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governed appeals. [See O. XLVII (b) Ò? 


XLIX (3) of the Code of 1908 and Chappan - 


v. Moidin Kutti (26).] In my opinion, it is 
clear and certain that the Legislature in- 
tended to substitute s. 575 of the Code for 


cl. 36 of the Charter, and to the extent to’ . 


which the provisions of s. 575 applied to' 
appeals to which cl. 36 also extended the, 
provisions of cl. 36 must be regarded as 
no longer in force after the Code of 1877- 
was enacted. The same view of the mean- 
ing and effect of s. 575 was taken by Edge, 
©. J., in‘ Husaini Begam v. Collector of’ 
Muzaffarnagar (27) where his Lordship: 
observed :—. ba ach oe aoe 

“Lam of opinion that s. 27 of our Letters’ 
Patent is superseded in those cases only 
to which s. 575 of the C. P. C., properly, and: 
without straining language, applied.” | 
“No distinction in this behalf, I think, 
can ‘be drawn between first and second 
appeals from subordinate Courts to the 
High Court, and, in my opinion,.s. 575 
applied alike to both. This view has 
consistently been held by the High Courts- 
in India since 1879, in which year the 
case of Appaji Bhivray v. Shivial Khub- 
chand (28) was decided by Westropp,- 
C. J., and Melville and West, JJ., in the 


` 


Bombay High Court [see also Shahzadee . 


Begum’s case (23), Narainasami Reddi v. 
Osuru Reddi : (29), and the cases cited in' 
the judgment of Suhrawardy, J., in Becha- 
ram v. Purna (18).] Indeed, in Gosami Sri- 


1. Sri Gridharji Maharaj Tikait v. Purusho-: 
In my opinion, it is an - 


tam Gossami- (20) in’ which a differ-. 
ence of opinion arose in an appeal from’ 
the decision of a Judge in the exercise. 
of the original civil jurisdiction of the: 
High Court, the Full Bench of the Calcutta 
High Court, consisting of Garth, O. J., Mitter, 
McDonnell, Prinsep and Wilson, JJ., went: 
so far as to lay down in general terms 
that K 

“We agree in the. view taken by the 
Bombay High Court in the case of Appaji ` 
Bhivrav v., Shivlal Khubchand' (28) that: 
the effect of s. 575 of the Code is to supersede: 
the provisions. in cl. 36 of the Letters 
Patent; that inthe event of any disagree- 


ment between two Judges ofa Division’: 
Bench, the judgment of the Senior Judge. - 
should prevail; but and still that, notwith-: 


(26) 22 M. 68;.8 M. L. J. 231; 8 Ind. Dec. (N. 3.) 49. 


(27) 11 A. 116 at p. 182; A. W. N. (1889) 27; 13 Ind.. 


Jur. 316; 6 Ind. Dac. (x. s.) 540, 
(28) 3 B. 204; 2 Ind. Des. (x. s.) 137, 
(29) 25 M, 548, 
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standing that section, cl. 15 of the Letters 
Patent remains in full force.” f 

I confess that I should have thought that 
the law as laid down in that case was 
.correct. But after the decision of the Judicial 
Committee in Hurrish Chunder Chowdhry 
v. Kali Sunderi Debi (30) in which case 
their Lordships observed that “they do not 
think that s. 588 of the Act X of 1877...... 
applies to such a case as this, where the 
appeal is from one Judge of the Court to 
the Full Court’, doubts were entertained 
founded partly (a) upon the language of 
s. 040 and kindred sections of the Code, and 
partly (b) upon the fact that the original 
civil jurisdiction of the High Court was 
derived not from the Code but from the 
Letters Patent, as to whether the sections 
of the Code relating to appeals were appli- 
cable to appeals from one Judge of the 
High Court to a Division Bench of the same 
Court. Now, there is no Court of -Appeal 
within the High Court to which appeals can 
be preferred from the decision ofa Judge 
or Judges of the High Court exercising the 
original civil jurisdiction with which the 
Court is endowed under the Letters Patent 
of 1865. The High Court wasconstituted after 
the model of the old Court of Kings Bench 
in England, in which no one Judge was 
subordinate to another, and in which an 
appeal from one Judge of the Court was 
po to the Court on appeal and nota 

Jourt of Appeal. I have often heard senior 

men who temembered the system as it 
Obtained in England before the judicature 
‘Act of 1873 lament that the Judges suffer- 
ed a serious diminution of prestige after 
the creation, of the Court of Appeal in Eng- 
land. But, fortunately, in this country the 
constitution of the High Court has remained 
unchanged. Having regard to the constitu- 
tion of the High Court in its ordinary 
‘original jurisdiction, therefore, inasmuch 
as the Courts regarded the provisions of 
the Code relating to appeals as mainly, if 
not wholly, applicable to appeals from 
subordinate Courts to a Superior Court, it 
was held that the appeal sections did not 
apply to appeals fromone or more Judges 
of the Court to the High Court. Ine 
Sabhapathi Cheti v. Narauanasami Chetti 
(31) the Madras High Court held that 
“Both s. 540 of the O.P. C. relating to 


(30) 90,488; 10 LA.4; 120. L. R. 511;7 Ind, 

oe 4 Sar. P. C.J. 406; 4 Ind. Dec. (x, s.) 970 
(PG), : 
(31) 25 M, 555 at p. 558; 11 M, L, J. 346, 
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appeals from original decrees and s3. 583 
and 591 relating to appeals from orders 
provide for appeals from one Court to an- 
otherof higher grade. The provision made 
bys. 15 of the Letters Patent for appeals 
from one or more Judges ofthe High Court, 
to other Judges of the same Court is entire- 
ly foreign to the provisions of the C.P. O. 
relating to appeals from one Court to an- 
other,” [See also Chappan's case (26) Sesha 
Ayyar v. Nagarathna Lala (32), Debendra 
Nath Das v, Bibudhendra Mansingh (33) and 
Toolsee Money Dassee v. Sudevi Dassee (84).] 
The language used in the appeal sections 
ofthe Code does not appear to me, however, 
to warrant the drastic inference which was 
drawn from it, and since the case of Sabitri 
Thakurain v. Savi (85) it must be taken 
as Lord Sumner observed that the deci- 
sions in the-Madras cases “laid down their 
effect much more widely than was neces- 
sary and overlooked the distinction between 
rules which took away existing rights of 
appeal and rules which recognise these 
tights but regulate the procedure of the 
Court in which such appeals are pending... 
There is no reason why there should beany 
general difference between the procedure 
of the High Court in matters coming under 
the Letters Patent and its procedure in 
other matters...... The Code is framed on 
the scheme of providing, generally, for the 
mode in which the High Court is to ex- 
ercise its jurisdiction, whatever it may be, 
while specifically excepting the powers 
relating tothe exercise of original civil 
jurisdiction to which the Code is not to 
apply”. The question to be determin- 
ed is whether the particular provisions of 
the Code under consideration in each case 
extend to the ordinary civil jurisdiction 
of the High Court. For example, in 
Mathura Sundari Dassi v. Haran Chandra 
Shaha (36) Sanderson, O. J., held in the 
circumstances obtaining in the case, name- 
ly, where a suit was dismissed ‘under O. IX, 
r.8 of the O.P. C. that the Code of 1908 
gave aright of appeal from a Judge exercis- 


-ing original civil jurisdiction of the High. 


32) 27 M. 121. 
33) 33 Ind. Cas. 745; 43 C. 90, 
(34) 26 O. 361; 3 ©. W:N. 347, 13 Ind. Dee: (x. s.) 


(35) 60 Ind. Cas. 274; 481. A. 76; 40M. L.J. 308; 
(1921) M. W. N. 159; 19 A. D. J. 281: 33 €. L.J. 307: 
25 O. W. N. 557; 23 Bom. L. R. 681; 48 C. 481; 141, 
W. 362; 3U. P. L. R. (P. G.) 57 (P. C). 

(36) 34 Ind, Cas. 634; 43 O. 857 at p. 860; 200, W,. 
N. 594; 29 Q, L, J, 443, : 
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Court to the Court on appeal and that the 
provisions of the Code applied to such an 
appeal: 

“By the terms of s. 117, the Code is made 
applicable to the High Court, and O. XLIH, 
r. 1, gives a right of appeal in the very case 
under discussion. Butit is said that this 
Code and the rules made under it do not 
apply to an appeal from a learned Judge 
of the High-Court. I cannot follow that 
argument. It is part of the defendants 
case that O. IX, r.8 applies. That order 
is in effect a part of the ©. P. C. It seems 
to me strange that the plaintiff should be 
subjected to O. IX 1.8 and be liable to 
have his suit dismissed for want of appear- 
ance, yet when he hashad his suit dismissed 
under one ofthe rules of the Code and wants 


tocall in aid another oftherules which,—when.- 


his application for re-instatement has been 
refused, gives him aright of appeal against 
that refusal, he is met with the argument 
that he cannot call inaid that rule because 
there is no appeal from the learned Judge 
of the High Court under the C. P.O. I 
think this is not a true view ora reason- 
able construction to put upon the Code and 
the rules made, undérit. In my judgment, 
the Code andthe rulesdo apply and the 
plaintiff has a tight of appeal,” “es ee 
“TI respectfully agree with the decision in 
that case and 7 do not think that it is 
open to the criticism passed uponit by 
Hayward, J., in Bhuta Jayatsingh v. Lakadw 
Dhan Singh (22). On the other hand in 
Tulsimoney Dasee v. Sudevi Dassee (34) 
Ameer Ali, J., expressing a view against the 
extension of s. 575 observed :— 

“Tn my opinion 8. 588o0f the C.P. C. applies 
only toorders made by subordinate Court, 
which derive their powers from the Code. 
The ©. P. 0. is applicable to the original 
side of the High Court in so far as the 
procədure is concerned, and some ofits pro- 
visions have no doubt had the effect of 
curtailing the rights of appeal by giving 
finality to certain orders of a Judge ex- 
ercising singly the ordinary original 
civil jurisdiction of the High Court. In 


'6ther words, itlays down uniform procedure 


for all Courts of original civil jurisdic- 
tion Zincluding the High Court on its 
original side. But the powers of the High 
Court are not derived from the Code and 
consequently an order of a Judge of the 
High Court exercising its original civil 
jurisdiction, though made in accordance 
with the procedure laid down in the Code, 
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can hardly be said to be made ‘under the, 
Code’. Besides, s. 589 of the Code indicates’ 
to my mind that the preceding section was 
applicable only to the orders of subordi- 
nate Courts.” Again in Debendra Nath ° 
Das v. Bibhudhendra Mansingh (83) Jenkins,’ 
0. J., stated:— 

“The Code makes no provision for an 

appeal within the High Court, that is to say, 

from a Single Judge of the High Court. 

This right of appeal depends on cl. 15 of 

the Charter. 

“And hereI may pointout thata Judge 
sitting alone is nota Court subordinate to 
the High Court but performs a function 
directed to be performed by the High Court 
(el. 36, Letters Patent)”. i 

Accordingly it was held in Chappan's 
case (26), Sabhapetty Chetti’s case (31), 
Sesha Ayyar’s case (32), Boop Laul-v. Lak- 
shmi Das (37), Lachman Singh v. Ram | 
Lagan Singh (38), Surajmal Horniman (39), 
Bhutta  Jagatsingh’s case (22), (in the 
Madras cases much reliance being placed. 
on the third part of s. 652 of the Codes of 
1877 and 1882 which was added by s. 2 
of the C. P.O. Amendment Act (XII of’ 
1895 and which was re-enacted ins, 129 
of the Code of 1908), that the procedure of’ 
s. 36 remained unrepealed and in force in 
relation to appeals to the High Court froma 
Judge or Judges of the Court exercising ori- 
ginal civil jurisdiction. In 1908, therefore, at 
the time when the C. P. O. of that year was 
passed the law in force relating to differ- 
ences of opinion in appeals to the High 
Court from a Judge or Judges of the High’ 
Court exercising original civil jurisdiction: 
was cl. 36 of the Letters Patent of 1865, 
while a difference of opinion arising in an 
appeal from a subordinate Court to the 
High Court was governed bys. 575 of the 
Code of 1882. Japprehend that no doubt 
can arise that in like manner the effect of 
ss. 117 and 120 of the Code of 1908 was to 
extend inter alia Part VII of the Code (in 
which s. 98 appears) to the Charteréd High 
Courts of India. But by s. 4 (1) of the Code 
it is provided that 

“In the absence of any specific provision 
to the contrary, nothing in this Code shall: 
be deemed to limit or otherwise affect any 
special or local law now in force or any, 
special jurisdiction or power conferred, ‘or, 
any special form of procedure prescribed by 

(37) 29M. 1. 2 che i 

(38) 26 A. 10; A, W. N. (1903) 162, 

(39) 47 Ind, Qas, 449; 20 Bom, L, R, 185, 
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or utidèr any other law for the time being in. 
force.” 

“Now, assuming that the law in foree re- 
lating to differences of opinion in appeals 
to the High Court was that which I have 
stated, it follows that ifcl. 36 now extends 
to appeals” from subordinate Oourts to the 
High Court, s. 4 must be taken to have 
effected pro tanto a repeal of the law in 
force. at the time when the Code of 1908 
was, .enacted. Indeed, this must be so, 
unless in construing s. 4 the provisions of 
the, Code’ of 1908 are deemed to bea fresh 
start in litigation, -and-no, regard is to be 
paid to the law in force .at the date when 
the Code. of. -1908 was enacted. What a 
.Strange anomaly that a clause which was 
designed and purported to save laws and 
forms of procedure then in force should 
operate to repeal them. That it was neither 
intended nor contemplated by the Legisla- 
ture that such a construction should be 
put upon s. 4is plain, for Mr, Richards, 
K. C., as he then was, in presenting the 
report on the Bill of 1908 to the Governor- 
General in Council on the 6th September 
1907 observed :— 

“The next subject dealt with in the bill 
is the important one of appeals, and in 
| regard. to that I have little to say because 
in fact the provisions remain such as they 
are in the present Code.” 


` Moreover, since the Code of 1908 was 
passed the Courts in India. consistently 
have held’that the law then in force was 
not repealed by. 5. 4 of 1908, and remained 
unaffected by the provisions thereof. Itis 


urged; however, that the Judicial Committee. 


of the Privy Council notwithstanding the 
matters to which 1 have adverted, in 
Bhaidas’ case (19) have held that cl. 36 
of ‘the’ Letters Patent of 1865 extends to 
all appeals to the High Court by reason 
of s. 4 of the Code. L cannot persuade 
myself that their Lordships intended to 
decide, or in fact determined, so broad and 
: general a question. In Bhaidas' case (19) the 
appeal was preferred from a decision of 
Macleod, J., exercising original civil juris- 
diction to the High Court at Bombay, and 
the appeal was heard before Scott, ©. J., 
and Heaton, J. They differed in opinion, 
Scott, C. J., holding that the appeal ought 
to succeed, Heaton, J., on the other hand, 
agreeing with the Judge who tried the suit: 
“The course then taken wus to refer the 
matter to two other Judges, Batchelor and 
fe Š E a8 7 


z’ > 3 


PRAFULLA KAMINI ROY v. BHABANİ NaTH ROY. 
Shah, JJ., who also decided adversely to 


913 


the plaintiff s contention.’ 

' “The plaintiff has now brought an appeal 
before His Majesty in Council, and ‘he first 
point that he has raised is this: that the 
order made referring the case to the decision 
of Batchelor and Shah, JJ., was ultru vires 
and void; that there was no jurisdiction in 
thesetwo Judgestoentertain the dispute, and 
that he is entitled, as of right to a decree in 
accordance with the opinion of scott, C. J., 
the senior of the two Judges, before ‘whom 
the appeal was first heard. ae [Bhaidas’ case 


It is to be observed that Scott, C. J , and 
Heaton, J., in Bhuta Jyatsingh's case (22) 
while the proceedings in Bhaidas’ case (19) 
were pending, took a contrary view, and ex- 
pressed the opinion that cl. 36 of the Letters 


. Patent applied to an oppeal from a Judge 


exercising original civil jurisdiction. Lord 
Buckmaster in Bhaidas’ case (19) after 
citing s. 4ofthe Code stated 

“There is no specific provision in s. 98, 
and there is a special form of procedure 
which was already prescribed. That form 
of procedure s. 98 does not, in their Lord- 
ships’ opinion, affect. The consequence is 
that the appellant is right in saying that 
in this instance a wrong course was taken 
when this case was referred to other J udges 
for decision, and he is technically entitled 
to a decree in accordance with the judg- 
ment of the Chief Justice. This view of 
the seclion is not novel, for it has been 
supported by judgments in Madras in 
Allahabad and in Calcutta: see Roop Laul 
v. Lakshmi Das (87), Lachman Singh v. Ram 
Lagan Singh (38) and Nundeeput Mahta v. 
Alexander Shaw Urquhart (21).” 

Upon these observations is founded the 
contention that the Judicial Committee in- 
tended to decide that all appeals to the 
High Court are governed by cl. 36 of the 
Letters Patent. I do not think that the 
language used supports any such conten- 
tion. Section 4 does not preserve every 
special law or form of procedure physically 
retained on the Statute Book and not ex- 
pressly repealed, (which the learned Pleader 
for Taranath suggested was the position of 
cl. 36 when s. 4 was passed), but those. 
only which were then in force. The pro- 
visions ofs. 36 ofthe Letters Patent un- 
doubtedly, were in force on that date in 
respect of appeals from the original side 
of the High Court; but is equally plain, as 
‘I appreh end the matter, that the provisions 


ety 
. 914 
ofthe Code of 1882 had been substituted 
for those of cl. 36 in respect of appeals 
from subordinate Courts to the High Court, 
and that to that extent s. 36, though not 
expressly repealed, was no longer in force. 
The appeal in Bhaidas' case (19) was from a 
Judge of the High Court exercising 
ordinary civil jurisdiction and it could not 
be doubted that cl. 36 extended to such an 
appeal. It is plain, I think, that the 
Judicial Committee were ‘applying their 
minds to the case which was before them, 
and it is for that reason that Lord Buck- 
master was careful to state. © 

“The consequence is that the appellant is 
right in saying that in this instance a 
wrong course was taken when this case was 
referred to other Judges for decision.” 

The words which their Lordships employ- 
ed were apt in the circumstances of the 
case under appeal, but it was not the 
language which I venture to think that the 
Judicial Committee would have used if 
their Lordships had intended to lay down a 
general rule that would govern all appeals 
to the High Court. Their Lordships did 
not state that clause 36 was to have this 
general application. Why should it be 
assumed that such was their intention? 
Moreover, the three cases to which Lurd Buck- 
master referred dp not warrant such a sup- 
position; Rooplaul’s case (37) being an appeal 
froma Judge of the High Court; exercising 
original civil jurisdiction Luchman’s case(38) 
an appeal from a single Judge of the High 
Court sitting as a Divisional Bench; while 
in Nundiput’s case(21) the appeal was decid- 
ed at atime when no form of procedure 
regulating appeals to the High Court other 
than that contained in cl. 36 was in exis- 
tence. No cases were cited, and no argu- 
ment was addressed, to their Lordships 
relating to the law in force in 1908 govern- 
ing appeals from subordinate Courts to the 
High Court. If the Judicial Committee 
had been minded to reverse the settled 
procedure laid down by the Courts of India 
ina long stream of judicial pronouncements 
during a period of nearly 60 years, 1 am 
persuaded that they would not have done so 
out of hand, and without argument or re- 
ference to the Statutes, the case law, and 
the history on the subject ; much less would 
they have couched their decision in.terms 
such as those which they employed. For 
these reasons I hold that the judgment in 
Bhaidas’ case (14) is limited to appeals from 
Judges of the High Court exercising ordin- 
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ary civil jurisdiction to the Court on appeal 
such as the appeal which they were called 
upon to determine), and is not to be taken 
as deciding that the law relating to appeals 
from subordinete Courts to the High Court 
which for so long a period had been in 
forcein India had been repealed by s. 4 of 
the Code of 1908. Since Bhaidas’ case (19) the 
Caleutta High Court in at least three cases 
has acted upon the view which I entertain 
of the meaning and effect of the judgment 
of the Privy Council in that case, al- 
though my brother Walmsley at one 
time felt himself constrained by the langu-- 
age used to take a different view of the 
meaning to be attributed to the judg- 
ment of the Judicial Committee. In Suresh 
Chandra Mukerji v. Shitekanta Banerjee 

(40) Newbould, B. B. Ghose, JJ., and I 
expressed the opinion thats. 36 extended 
to differences of opinion in first appeals 

-from aMofusil Court tothe High Court. But 
in that case the opinion of the Court was 
merely obiter; no argument I think was 
addressed tothe Court on the point, and 
inasmuch as the Senior Judge was in favour 
of dismissing the appeal it was a matter of 
indifference whether s. 98 or cl. 36 was 
applied, for in either case the same result 
would have followed. After the exhaustive 
manner in which the subject has been 
argued before us on this appeal, Ihave come 
to the conclusion that the untutored opinion 
which I then expressed was wrong, and | 
resile from it. In my opinion, s. 98 applies 
to the difference of opinion which has arisen 
between my brother Walmsley and myself 
in this appeal, and I agree that the appeal 
should be dismissed with costs. 

Appeal dismissed. 


Z. K. 
(40) 78 Ind. Cas. 679; 28 O. W. N. 637; 91 0, 669; 
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MADRAS HIGH COURT. 
Sgconp CIVIL APPEAL No. 14 oF 1923. 
August 6, 1925. 
Present :—Mr, Justice Phillips. 
THAYAMMAL—PLaInNTIFF—APPELLANT 
versus 
PERUMAL CHETTY AND ANGOTHAR— 
Dzrenpanis Nos, 2 «Np 8—-RESP¢ NDENTS. 
Trust, creation of—Direction to pay money—-A grees 
ment to pay money to deceased brother's daughters 


(oi 1. 6. 1925} 


Hindu Law-—Will by undivided father—Bequest to 
daughter-—Consent of sons—Will—L!nsigned document, 
whether effective, as’ Will. 

To constitute a trust there must bea trustee with 
an express trust and an estate or interest in lands 
vested in the trustee, and which, therefore, the trust 
must affect. [p. 916, col. 1.] 

If the terms upon which a person receives money 
are that he is bound. to keep it separate, either ina 
Bank or elsewhere, and to handle that money so kept 
asa separate fund of the person entitled to it, then 
he is a trustee of that money, if, on the other hand, 
he isnot bound to keep the money separate, but is 
entitled to mix it with his own money and can deal 
with it as he pleases, and when called upon to do so, he 
is to hand over an equivalent sum of money then, he is 
“ not a trustee of the money but merely a debtor. 
[ibid.] 

Where no specific property is assigned in trust, but 
a sum of money is to be paid out of the whole family 
property of a person, no trust can be held to have been 
created. [ibid.] j 

- Cunningham v. Foot, (1878) 3 App. Cas. 974 at p. 993; 
38 L. T. 889; 26 W. R. 858, and Henry v. Hammond, 
(1913) 2 K. B. 515 at p. 521; 82 L. J. K.B. 575; 108 
L. T. 729; 57 S. J. 358; 29 T. L. R. 340, relied on. 

Two Hindu brothers undertook at the time of the 
death of their undivided brother to pay out of a sum of 
money due from a debtor of the family the marriage 
expenses gf the brother's daughter and hand over the 
balance to her on her attaining majority. Ina suit 
by the daughter to recover the money, brought more 
than three years after her attaining majority : 

: Held, (1) that no trust was.created in favour of the 
plaintiff ; [p. 916, col. 1] 

: (2) that the agreement to pay plaintiff was purely 
voluntary, without any consideration therefor and 
not legally binding on the brothers; [p. 917, col. 


- (8) that in any case the plaintiff was a mere credit- 
T and the suit was barred by limitation. [p. 916, col. 


A suit to recover a specific sum of money with ac- 
cumulated interest cannot be deemed to bea suit for 
an account. [p. 916, col. 1.] 

A member of an undivided Hindu family has no 
power to devise property by Will. [p. 916,.col. 2.] 

-A father in a joint Hindu family can, however, but 
only with the consent of his adult sonsand with the 


consent of his relations who may be interested in his , 


minor sons, bequeath a portion of his ancestral pro- 
perty to his daughter provided the portion is reason- 
able in extent. [ibid. 

Appan Patra Chariar v. Srinivasa Chariar, 40 Ind. 
Cas. 118; 40M. 1122; 32M. L, J. 364; 5 L. W. 544; 
(1917) M. W. N. 355; 21 M. L. T. 408, Subbarami Pandi- 
pati Reddi v. Pandipati Ramamma, 59 Ind. Cas. 681; 
43 M. 824; 12 L. W. 249; (1920) M. W. N. 529, relied on. 

An unsigned document can be effective as a Will 
only where there is evidence of the witnesses who were 
present when it was drawn up that "the Will was 
drawn up according to the instructions of the 
testator, and that he signified in their presence his 
assent thereto, in which case the document would be 
good evidence of an oral Will. [ibid.] ¢ 
~ Tara Chand Bose v. Nobeen Chunder Mitter, 3 W. R. 
138, referred to, 


Second appeal against a decree of the 
District Court, North Arcot, Vellore, in 
‘A. S; No. 149 ‘of 1920, preferred against 
that of the Court of the Temporary Sub- 
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915 
ordinate Judge, Vellore, in 0. 8. No. 72 


- of 1917. 


Mr, A. Krishnaswami. Iyer, for the Appel- 
lant. 
Mr. T. M. 
Respondents. 

JUDGMENT.—The appeal only deals. 
with the question of interest but a memo- 
randum of objections has been filed by 
respondents Nos. 1 and 2 defendants Nos. 2 
and 3 in which the whole decree is sought 
to be impeached and it will be necessary 
i deal with the memorandum of objections 

rst. 

The plaintiff is the daughter of one Ramu 
Chetti, whose brothers, Perumal Chetti 
and Gopal Chetti, are defendants Nos. 2 and 
3. In her plaint she alleges that her 
father deposited with Madar Sahib, Ist de- 
fendant, a sum of Rs. 4,000 out of his self- 
acquisitions and directed that defendants 
Nos. 2 and 3 should, out of the said sum and 
its interest, pay the plaintiff's marriage 
expenses and hand over the balance to her 
on her attaining majority. Both the lower 
Courts have found that Ramu Chetti had 
no selfacquisitions and that he and his 
two brothers were members ofan undivid- 
ed family whose whole property was held 
as joint family property. It has also been 
found that there was no entrustment to the 
Ist defendant, whose legal representatives 
In 
the plaint, the plaintiff states, that the 
arrangement pleaded by her was referred 
toina Will executed by her father. This 
Will is Ex. A dated 28th January 1906, It 
isnot signed: by Ramu Chetti, but at the 
end of the document we have the recital “as 
just when writing of this Will was finished, 
it became impossible to sign it as referred 
to above as Nos. 1 and 2 agree to act as 
stated in the Will.” Thisis signed by de- 
fendants Nos. 2 and 3, By that recital 
they undertook within two years from the 
date of the document to marry the plaint- 
iff and to pay her for her stridhanam 
Rs. 3,794-0 6 out of their self-acquired and 
ancestral properties, Both the Courts have 
found that the arrangement was as recited 
in Ex. A and it isin evidence that on the 
date of the Will the Ist defendant was 
indebted to. Ramu Chetti’s family in the 
said sum of Rs. 3,793 0-6. The lower Ap- 
pellate Court has exonerated the Ist defend- 
ant and his legal repesentatives, but haa 
held that defendants Nos. .2 and 3 are 
trustees, and are bound to re-pay this sura 


Krishnaswamy Iyer, for the 
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With interest rbm thé date of the plaintiff's 
marriage... Itis now argued that the lower 
Appellaté ‘Court is wrong’ in holding that 
any trust was created and I think this 
contention’ inust be upheld. No specific 
property was assigned in trust for plaintiff, 
Put a sufi of money was to: be paid to her 
out of thé whole family property of defend- 
ants Nos.2 aid 3. The entrustment to Ist 
deferidant having been found against, it 
follows! that there was no specific money 
or property which was assigned in trust. 
Thè lower Court also finds that the suit is 
one for an account but gives no reasons 
for this finding and I do not understand 
low a suit to recover’ a specific sum of 
money with accumulated interest can be 
deemed to be à suit for account. 

As pointed out in Cunningham v. Foot (1) 
to constitute a trust “There must be a 
trustee with an express trust and an estate 
or interèst ‘in lands vested in the trustee, 
and which, therefore, the trust must affect.” 
In that case an annuity was bequeathed 
to the festator's wife to be paid “Out of 
all profits arising from all and every part 
of my estate and property whatsoever”: and 
it. was held that although this might 
ciedte a charge and a liability in favour of 
thé dnnuitant, the charge and the liability 
together do not amount to an express trust 
to éstablish fiduciary relations which such 

. a ‘trust implied; because the charge was 
génerdl ' dnd the liability affected every- 
thing bequeathed or devised.” The very 
sime arguments appear to be applicable 
in thë present case; the bequest, if any, to 
the daughter was to be made out of the 
Whole family property and no specific pro- 
pérty was set apart as trust property. I 
may also refér to Henry v. Hammond (2) 
Channel, J., observes. “1t is clear that if the 
tétm upon "which the person receives the 
Widnéy are that he is bound to keep it 
séparate; either in a Bank or elsewhere, and 
to hand that money so kept as a separate 
fiihd to the pérson entitled fo it, then he is 
à trustee of that MONEY). ....eseseeeeesess If, on 
thé othér hand, he is not bound to keep the 
tioney aépardte, but ‘is entitled to mix 

- it with his own money and deal with it 

fs ‘he pleases, and when ¢alled upon to 
hand over an equivalent sum of money 
then, iii my opinion, he is not a trustee of the 


sel) (4878) 3 App. Cas. 974 at p. 993; 38 L. T. 889; 26 
8. 
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money, but merely a debtor". Tf there is no. 
trust, the plaintiff's suit would be barred. 
by limitation. Under Ex. B the money ‘was 
to be paid wilhin two years from 28th’ 
January 1906 and consequently the plaint- 
iff's cause of action. accrued on 28th January 
1908. She was then a minor, but it has been. 
found that she has brought this suit more 
than three years after attaining ‘her majority. 
This suit is, therefore, barred by limita- 
tion. 

It is then contended for the plaintiff 
that Ex. A is an effective Will.’ In the first 
place a member of an undivided family 
has no power to devise property by Will. In 
the second place, the Will has not been exe- 
cuted, as itis not signed by the testator. 
As regards the second: point, it is urged, 
that even .an unsigned, Will may be effec- 
tive. Reliance is placed on the ruling in. 
Tara Chand Bese v. Nobeen Chunder 
Mitter (3), but In that case not only was: 
the unsigned document produced, but there 
was also evidence of the witnesses who 
were present when it was drawn up that 
the Will was drawn up according to the in- 
structions of the testator, and that he 
signified in their presence his assent there-. 
to. This would in effect be good evidence. 
of an oral Will. Such circumstances and. 
evidence are absent in the present case, 
for, there is no suggestion that thé testator 
assented to the terms of Ex. A before he 
died’ or that he made-any oral Will. - 

As regards the first. point reliance is. 
placed on the decision of a Bench ‘of this: 
Court in Appan Patra Chariar v. Srinivasa 
Chariar (4) where it was held that a father 
in a joint Hindu family can, with the 
consent of his adult son and with the. con- 
sent of his relations who are interested in 
his minor son, bequeath a portion of his 
ancestral property to his daughter provided 
the portion is reasonable in extént. ‘Thé 
validity of this decision has been question» 
ed in a later case Pandipati ‘Subbarami 
Reddi v. Pandipati Ramamma (5) but not 
definitely dissented from on the ground 
that the téstator obtdined the consent of all 
his ¢o- ~parceners. İn the presènt case. ‘it is 
alleged that there were sons of defendants 


e Nos. 2 and 3 in existence on the date'of the 


Will atid we have ` mo evidence that ‘the 


(3) 3 W. R. 138 Civ. 

(4) 40 Ind. Cas. 118; 40 M. 1122; áz M; L. J. 364; 8 
L. W. 54%; (1917; M. W. N. 355; 91 M. L. ‘T.4008. 

(5) 59 Ind. Cas. 681; 43 M. 824; 12 L. W249; (1920) 
M. W. N. 829, 
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assent of their guardians was obtained. 
‘The decision «in “Appan . Patra Chariar v. 
Srinivasa -Chariar (4y is not, therefore, 
‘applicable to;the facts of the present case. 
IT may also add with reference to She claim 
‘based on the Will,-that-no such claim is put 
‘forward in the ‘plaint, the plaint being 
“based entirely on an arrangement, -lt is 
unnecessary to decide the ‘point, but -it 
appears to me that the agreement evidenced 
‘by Ex. A being purely ʻa- voluntary agree- 
ment onthe: part of defendants ‘Nos.-2 and 


3 for’there is no evidence that they obtain- ` 


‘ed any: consideration for it, it would not be 
‘legally binding upon them, ‘although they 
‘might be undera moral obligation : to pay 
the money. It would appear that defend- 
ants ‘Nos. 2 and 3 were willing to pay the 
“amount ‘decreed against them, “for they did 
.nótappedl against “the decree and offered 
‘to pay off the money if lst defendant- would 
‘pay them. ‘Unfortunately the plaintiff ‘has 
‘been sfifficiently ill-ddvised-as to-press ‘her 
‘claim ‘for further-interest and consequently 
“has given the defendants-an opportunity 
of setting aside the whole decree, but pos- 
‘sibly’ they- may yet recognise their moral 
cdbligation to pay the- plaintiff some money 
‘as stridhanam. 

In’ the result- the memorandum: of objec- 
‘tions must be ‘allowed -and ‘the second 
‘appeal ‘dismissed.’ The plaintiff's - suit is 
, dismissed: with costs throughout. i 

VON. V. 


‘Z, K. Suit dismissed. 


‘OUDH CHIEF COURT. . 
‘First Civit APPEAL No. 16 oF 1924. 
November 5, 1925. 
+Present:—Mr. J ustice Hasan and 
Mr..Justice Misra. 
Syéd HASAN: BAQAR—PLaintirr— ` ` 
PEE . 


Thakur SHEO "NARAIN SINGH . 
: AND OTHERS——DEFENDANTS— `` 


“RESPONDENTS. e. 

Oudh Rent Act (XXII of 1886), ss. 3 (17), 7A (9)— 

` Transfer of Property Act (IV of 1882), s. 55 (4) (b)—: 
t Sale. of sir lands—Covenant to relinquish ex-pro- 


. prietary rights, validity of—Purchase-money, reduction 
“in—Vendor and purchaser-——Lien for unpaid purchdse- 
money, whether can be enforced against transferee 

_ for value without . notice—Admission of _ receipt of 


„consideration; value 0, Account Lokes, hon: reduction | 
f HA < “money, 25. stated in tho ‘deed, was, the, sum 


E of, effect ‘of Presumption, “ aes we £ 
KARAN airemh es eae aoa Boeck KL ee ey, 


f HASAN BAQAR V, SARO NARAIN SINGH. 


“Judge of ‘Bara Banki, 
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An admission by a vendor of the receipt of a 
portion of the consideration for the -sale contained 
in the sale-deed .is of great weight and must prevail 
‘unless the effect of the admission is negatived by 
the evidence or other circumstances appéaring in the 
dase. |p 92.), col. 1.) 

Where entries ia certain account books would be 
relevant for the determination of a question which the 
Court is called upon to decide, the failure of „the 
party in whose possession the account books are to 
-produce the account books:would lead to ‘the inférence 
‘that.if the books had been produced they. would not 
have supported the’ case, of that party. [p..920, ol. 2); 

The lien which a vendor has as against the pro- 
perty sold for the amount of any portion , ot the 
:purchase-money which remains- unpaid is- an equitable 
lien and cannot be . enforced: against a) subsequent 
transferee of e property for value; and without notice 
of the lien. [p. 922, col. 2; p. 923, ‘eal. 1 

The rule of law laid down in’ el. (b) ‘of subj; (4) ) ot 
s. 55 of the Transfar of Property Act is mérély `a 
statutory .recognition of an old equitable: principle, 

, the limitations of which are well defined. [p. 923, col. 1.) 

The policy of sub-s. (5) of s. TA of the Qudh Rent 
Actis not to be defeated by any inkenious devices, 
arrangements or agreements between £ 5 “vendor and: a 
-vendee for the relinquishment by the venddr.of his sir 
land or land which he has. cultivated continugisly for 
twelve years at the date of the transfer, for instance, 

“by providing in the sale- deéd for a reduction: of the 
purchase-money in case -of the vendor's- “failure or 
refusal to relinquish such lands “in favour of the 
vendee. , All such devices, arrangements and agree- 
ments ars in contravention ‘of the policy of the Act 
and are contrary to lew, illegal and void and ‘cannot 

2 enforced: by the vendes iú any -Civil or Revenue 

` Court. The vendee cannot _in sucha case be relieved 
. from his obligation to pay any portion of the purchase- 
money to the “vendor ‘on the. ground that the vendor 
has broken his contract in respect of the relinquish- 
ment of his ex-proprietary rights in the sir landa 
included in the sale-deed. [p. 922; col. 1.]. 

(Case-law referred to.) 


First civil appeal against a. decree oi 
the Subordinate J. udge, Bara Banki, dated 
the 28th November 1923. 

Mr. Niamatullah, for the Appellant, 

Messrs. N.C. Dutt, K.P. Missra, D. K. 
Seth, Ganga Dayal Khare „and: Dr. JN, 
Misra, for the Respondents. 


JUDGMENT. -This*is the plaintiff's 
-appeal from the -decree of the Subordinate 


‘dated the 28th 
“November: 1923. 


- There is no serious controversy as to the 
fact of. this-case- except as to one fact’ which 


-we avill-state in the course of our judgment., 


“On the 25th February -1920 the plaintiff- 
appellant, Syed Hasan Baqar, sald the 
entire Mahal Andika, situate in Pargaiina 
Siddhanr, District Bara Banki, to Sheo 
-Narain Singh, defendant No. 1 to the suit 
- out of which this appeal arises. A sale-deed 
- of that date was executed in due ferm and 
registered on the same date.- The purchase- 
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of Rs. 60,040. In the statement of the pay- 
ment of the purchase-money as given in the 
deed of sale Rs. 10,000 were stated to have 
been received by the vendor previous to the 
execution of the deed, a sum of Rs. 1,000 
was set. off against a debt due to the vendee 
from the vendor on a pro-note of the 20th 
February 1920 and a sum of Rs. 5,0J0 was 
stated to have been received by the vendor 
at. the registration of the document in the 
presence of the Sub-Registrar. The fact of 
‘the last-mentioned payment is also stated 
in the registration endorsement. 

It appears that the entire mahal was on 
‘the date of sale in the possession of Mathura 
‘Prasad and others under a usufructuary 
mortgage and on the same date asum of 
Rs. 23,451-14-0 was found to be due to 
Mathura Prasad under his mortgage. This 
amount was left with the vendee, Sheo 
Narain Singh, to be paid to Mathura Prasad 
-within 45 days of the execution of the deed 
of sale: Another mortgagee of the property 

in, question was one Abid Husain. To 
satisfy his claim under the mortgage a sum 
of Rs, 4,000 was again left with the vendee 
for payment to Abid Husain within 15 days 
.of the sale. Abid Husain’s mortgage-deed 
. was dated the 15th May 1915 and is on the 
record of the case as Ex. WI. There were 
two other simple creditors of the vendor, 
_ Putti Lal and Baiju Sah. The vendee was 
to pay off Putti Lal out of the purchase- 
money to the extent of Rs. 7,000. Rupees 5,000 
were found to be due to Baiju Sah. He 
“was alsoto be paid by the vendee within 
two months of the sale and finally a sum of 
Rs, 4,458-2-0. was left with the vendee for 
payment to the vendor within two months 
of the date ofthe sale. It is admitted on 
both sides that Mathura Prasad’s usufruc- 
tuary mortgage was redeemed by the 
vendee on payment of the amount due to 
_ him and it is also admitted that the vendee 
entered into possession of the mahal sold to 
him subsequent to the redemption. It is 
further admitted that the money due to 
Putti Lal was also paid by the vendee, On 
* the other hand,it is also admitted on both 
< gidesthat the Rs. 5,000 due to Baiju- Sahe 
and the Rs. 4,000 due to Abid Husain and 
also the Rs. 4,458-2-0 due to. the, plaintiff 
have not been paid by the vendee. The 
plaintiff also admits that the sum of 
Rs. 1,000 due from him under the pro-note ° 
of the 20th February 1920 was rightly set 
_ Off against a portion of the purchase-money 
pnd he further admits that he received the 
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sum of Rs. 5,000 at the registration of the 
instrument of sale. The payment, of the 
sum of Rs. 10,000 stated in the deed of sale 
as having been received by the vendor 
previous to the execution of the deed is.a 
matter in controversy. The plaintiff's case 
is that the vendee never. paid this amount 
to him. On the other hand, the vendee says 
that he had paid it. 

From the foregoing narrative of facts it 
would appear that the only question of fact 


. of any serious importance in the appeal 


relates to the payment of Rs.10,000. The 
defendant No. 2, Janki Prasad, is the 
purchaser of the entire mahal under an 
auction-sale in execution ofa simple money- 
decree which he held as against the vendee, 
Sheo Narain Singh. The sale ‘certificate 
which was granted to Janki Prasad is be- 
fore us and is Ex. B 5 on the record of 
the case, This auction sale took place on 


. the 26th January 1923 and it is eommon 


ground that since then Janki Prasad has 


. been in possession of the mahal in question. 


While Sheo Narain Singh, the vendee, was 
in possession of the mahal he executed cer- 
tain mortgages in respect of that mahal, 
‘one was in favour of Sripal Das, defendant 
No. 4. It was done under a registered-deed 
of mortgage dated the 2lst May 1921 for a 


: gum of Rs. 2,000 (Ex. DI). The defendant 


No. 3- Mahant Kesho Ram, also holds a 
mortgage in respect of a share in the. mahal 
executed by Sheo Narain Singh on the 9th 
April 1920 in favour of Mahant Narain Das, 
the predecessor-in-interestof Mahant Kesho 
Ram, (Ex. CI). This explains the array of 
parties. ; 

In the first instance the plaintiff claims a 
decree for a sum of Rs. 32,673-2-9 with fu- 
ture interest at the rate of. 1 per cent. per 
mensem by saleof Mahal Andika. In the 
alternative he prays for a decree for’ posses- 
sionof the mahal by cancellation of the sale- 
deed of the 25th February 1920. The sum 
of Rs. 32,67.3-2-9, for which the claim is laid 
is made up of the items stated in Schedule A 
attached to the plaint. We may briefly 
reproduce those details in thie judgment, 

It appears that Baiju Sah had two claims 


against the vendor, Syed Hasan Baqar. 
One was under an ‘unregistered bond 


dated the 30th December 1918 (Ex. 2) and 
the other under a hand-note of the Ist 
January 1920 (Ex. 3). Both carried interest 
at the rate ofl per cent per mensem. The 
bond (Ex, 2) was for a sum of Rs. 3,800, In 
Schedule A the sum due under the unregis- 
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teted bond was stated to be Rs. 1144-3-3 and 
under the pro-note Rs, 3,855-12-9, the aggre- 
gate of the two figures being a sum of 
Rs. 5,000 as due to Baiju Sah on the date of 
the sale. Since the date of the sale up to 
the date of the institution of the suit, in- 
terst has been added at the rate of 1 per 
cent. per mensem to this amount of Rs. 5,000 
and the total amount under this head comes 
to Rs, 5,194-12-0. It also appears that Baiju 
Sah obtained adecree for the debt due to 
him from the plaintiff-appellant from the 
Court of the Subordinate Judge of Bara 
Banki and under that decree he was award- 
ed costs as against the plaintiff to the extent 
of Rs. 480-10 (Ex. 6). This amount of costs 
is also claimed by the plaintiff together with 
interest and the total amount as stated in 
the schedule is Rs. 685. Adding the last- 
mentioned figure to Rs. 5,194-14-9 the total 
claim made is for Rs. 7,483-11-0. Under the 
head eof money due to Abid Husain in res- 
pect of the deed of mortgage of the 15th 
May 1915 (Ex. WI) Rs. 4,000 as principal 
and interest from the date of the sale 
to the date of the institution of the suit 
to the extent of Rs 1,307-3-3 total 
Rs. 5,307-3-3 is claimed. Lastly a sum of 
Rs. 14,458 2 together with interest thereon 
for thesame period as mentioned before at the 
rate of l percent. per mensem is claimed. It 
may here be mentioned that this figure of 
Rs. 14,458-2-0 is made up of two items of 


Rs. 10,000, which is in controversy and of . 


` Rs. 4,458-2-0, which were left to be paid to 
the plaintiff within two months of the date 
of the execution of the deed of sale. 
- The defence put forward by the vendee, 
Sheo Narain Singh, was that the plaintiff, 
vendor, had undertaken to satisfy'a certain 
mortgage within one month of the date of 
- the sale but that he had not done so and 
consequently he is estopped from bringing 
the claim which he has brought. This mort- 
gage was without possession but the deed is 
not before us. The condition on which the 
defendant relies is stated in para. 7 of the 
. deed of sale (Ex. 1). To this matter we will 
revert later. The second line of defence 
was that the plaintiff had sold not only hjs 
proprietary interest in the sir lands of 51 
bighas odd situate within the mahal but 
. that he had also sold his ex-proprietary ten- 
ancyrights in the same and had further exe- 
cutela separate deed of relinquishment on 
the date of the sale in respect of the sir 
lands. He claimed those lands in his rights 
of ex-proprietary tenancyand obtained them 
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by an application in the Court of Revenue. 
It is said that this conduct of the plaintiff- 
appellant debarred him from claiming any 
relief as against Sheo Narain Singh. That 
the plaintiff-appellant purported to sell and 
did ,as a matter of fact, sell his proprietary 
interest in the sir land is not disputed. 
Indeed para. 2 of the deed of sale is quite 
clear on the point. It is also common ground 
that he executed a separate deed of re- 
linquishment in respect of the sir lands in 
favour of the vendee and the deed of re- 
linquishment was registered on the same 
date as the instrument of sale. The third 
and the last line of defence was that the 
plaintiff was not entitled to recover from 
Sheo Narain Singh the sum of money which 
was left with the latter for payment to Baiju 
Sah for the reason that Baiju Sah had 
already obtained a decree from Court as 
against the plaintiff-appellant. The defence 
put forward on behalf of the other defend- 
ants is that they are transferees for valuable 
consideration’ and in good faith and as such 
they are not affected by the lien which the 
plaintiff might have in law as against 
the original vendee, Sheo Narain Singh, in 
respect of any portion of unpaid purchase- 
money. 

The learned Subordinate Judge has held 
that the sum of Rs. 10,000 was paid to the 
plaintiff by the vendee. The rest of the 
claim he has dismissed on the sole ground 
that the defendant vendee suffered loss ex- 
ceeding in amount to the plaintiff's claim 
for the unpaid purchase-money on account 
of the plaintiff's conduct in recovering the 
sir lands in spite of the relinquishment. 

On both the above points we find ourselves 
in disagreement with the learned Subordi- 
nate Judge. We will first deal with the 
question of payment of Rs. 10,000. It is true 
that the sale deed of 25th February 1920 
recites that the vendorhad “already received 
as advance before executing the sale” this 
sum of Rs. 10,000. It is also true that he 
made a similar admission at the registration 
of the document and that admission is 
incorporated in the endorsement made by 
the registering officer. (We regret the fact 
that the registration endorsement is not 
printed. We think it ought to have been). 
The léarnéd Subordinate Judge has based 
his finding on this part of the case on the 
admission of the plaintiff to which reference 
has just now been made. While differing 
from him we should not be understood to 
lay down any broad proposition that the 


a 


920 : 
-admission on which reliance is placed is 
“not of any evidential value. On the other 
vharid, we think .it is, of great weight and 
must prevail unless its effect is negatived 
“by other circumstances appearing in the 
„case. This view is in consonance with the 
-decision of their Lordships of the Privy 
Council in the case of Chandra Kunwar 
v. Chaudhri Narpat Singh. (1). In 
„our. judgment there are such circum- 
stances. : In- the, first- place we regard it 
‘as highly improbable that a sum of 
Rs. 10,000 would have been advanced by 
.Sheo Narain Singh to Syed Hasan Baqar a 
few days before the execution of the deed 
of sale without any writing in proof of the 


_fact of payment. Our opinion is immensely 


strengthened by the fact that five days 
before the execution of the deed of sale 


_Sheo Narain had admittedly advanced a 


sum of Rs. 1,000 to Syed Hasan Bagar and 
this transaction was done under a duly exe- 
cuted pro-note of the 20th February 1920. 
Sheo ‘Narain Singh’s version of this transac- 
tion as given in his evidence in the case is 
that he had no money but that 15 days be- 


. fore the payment of the sum of Rs. 10,000 


he had borrowed that amount from one 
Mathura Prasad by executing a deed of 
mortgage in his favour. This alleged deed 
of mortgage has not been produced by Sheo 
Narain Singh. What is produced is a 
document executed by Sheo Narain Singh 
in favour of Mahant Narain Das on the 9th 


- April 1920 for a sum of Rs, 50,000 (Ex. Cl). 


-To this deed of mortgage is attached a state- 
ment showing the manner in which the 
Rs. 50,000 was received by the executant 


. Sheo Narain Singh. In this statement there 


is an entry to the following effect :— 

“Left in deposit with the mortgagee for 
_payment to Surajbali, Mathura Prasad and 
Gaya Prasad, prior mortgagees Rs. 10,000.” 

The learned Subordinate Judge supports 


. his finding with this recital in the deed of 


the 9th April 1920. Weare, however, of opin- 
jon that it is of little orno evidential value. 
.In the first place, it isa statement made by 
Sheo Narain Singh himselfand he cannot be 
permitted to use it in his own favour. In 
the second place, it does not definitely 
indicate that the sum of Rs. 10,000 as men- 
tioned in the document. of the 9th April 
1920 was borrowed by Sheo Narain Singh 
at any time previous tothe execution of the 


1) 341. A..27; 29 A. 184; 4 A. L. J. 102; 11 C. W. 


NG GU L T 1517 M. D J. 103; 2 M. L. T. 109; 


9 Bom. L. R. 267 (P. 6). 
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sale-deed in question. hurther it is said 
by Sheo Narain Singh in‘his evidence in 
the case that one Kallu and the Lalla who 
writes accounts were also present when this 
sum of Rs. 10,000 is said to have heen paid. 
Neithe? Kalu nor the Lalla has been 
produced. Sheo, Narain Singh also says 
that the alleged payment was entered in 
the account-books. The account-books have 
not been produced. There is no explana- 


‘tion before us as to why they have not been 


produced and we thinkit is a legitimate 


inference that had those books been produc- 


ed they would have gone against the defend- 
ant. In similar circumstances a similar 
inference was drawn by their Lordships of 
the Privy Council in the case of Jag Prasad 
Rai v. Singari (2). In delivering the judg- 
ment of the Board Sir John Edge said :— 
“The non-production of any of those 


_books of account has not been satisfactorily 


explained by or on behalf of the pl#intiffs, 
and their Lordships draw the inference that 
if they were produced they would not sup- 
port the case of the plaintiffs”. 

Finally we think that there are traces 
in the deed of sale itself which lead to the 
same conclusion. In para.3 of the deed it 
is said “that ifthe vendee does not pay the 
money due to the mortgagees in possession 
within 45 days from the execution of this 
deed............ or that......... then this sale will 
be considered null and void and that 
Rs. 16,000 which the vendee has paid to me, 
the vendor, the vendee will not be entitled 
to get back.” We think it absolutely 
impossible for ourselves to accept the viéw 
that the vendee would have taken the risk 
of losing the Rs. 16,000if he had paid them. 
An explanation given by the plaintiff in the 
witness-box is that the payment of the 
Rs., 16,0C0 was deferred to the mutation of 
names taking place in favour of the vendee. 
This explanation was supported by other 
witnesses produced by the plaintiff. We 
think that in the circumstances of the case 
the explanation is reasonably probable. The 
vendee was not to obtain possession of the 
property conveyed to him under the deéd . 
‘of sale until Mathura Prasad, the prior 
mortgagee, had allowed redemption. ' Fur- 
ther the trouble from the ex-proprietary 
rights of the vendor inthe sir lands was 
well anficipated to arise. We, therefore, 


(2) 86 Ind. Cas. 122; 2 O. W.N. 229; 23.4.1. J. 97; 
(1925) A. I, R. (P. 0) 93; L. R.6 A.(P.G) 411; 27 

760; 49 M. L. J. 162; 29°C. W, N. gH 
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think that it was highly éonsistent-with the 
"‘Gircumstatices ‘of the case that the ‘vendee 
‘should rétain this sum of Rs. 10, 000 in his 
‘hands until, after all the troubles were over. 
‘Our finding is’that the sum of Rs. 19,000. 


forming part of ‘the purchase-money was, : 


never ‘paid by'Sheo Narain. Singh to the 
“plaintiff. appellant, Syed Hasan Baqar. l 
n ‘Before giving our judgment: on the effect 
‘of the claim’ of Syed Hasan Bagar in respect 
‘of his ex-proprietary ‘tenancy rights‘in the 
“sir lands we ‘propose’ to dispose’ of the ‘con- 
‘dition given in para. ‘7'of the sale-deed of, : 
‘the 25th February 1920. It is true that the 
‘plaintiff undertook ‘to satisfy the claim of 
‘certain mortgagees within one month from 
‘the date of sale, It is equally true that he 
has not done so but’ as against this we have 
‘the admitted fact that the defendant 
“vendee has not satisfied any incumbrances 
“out of his own pocket up to this moment. 
He is orat least has been till the’ auction- 
“sale, to which reference has already been 
“made, in possession of the entire mahal 
and the fact that there was'a previous - 
“mortgage without possession in favour of 
“other persons didnot in any manner either 
‘interfere with. the vendee's enjoyment of 
the property in question or put him to any 
loss. That condition, therefore, in our judg- 
‚ment is no defence whatsoever to the plaint- ` 
“ifs claim. - 

The other line of defence is equally futile. 
“The fact that Baiju Sah has obtained a 
‘decree from the Gourt of the Subordinate 
‘Judge of Bara Banki in respect of his 
claim as against the plaintiff-appellant . 
“furnishes no ‘ground whatsoever for resist- 
ing the present claim of the plaintiff, This | 
“money due to Baiju Sah was’ clearly a 
_ portion of the price for which’ the property 


“was purchased by Sheo Narain’ Singh and’ 


_in the deed of sale he undertook the liabili- , 
‘ty to satisfy Baiju Sah’s claim out of the 
_purchase-money. He has not done so. We 

‘must assume, in the absence of any evidence 
to the contrary, that Baiju Sah will execute’ 
' his decree against his judgment-debtor and 
` recover’ the1 money due to him thereunder. 
` Ultimately the result would be that the, 
“sum of money due ‘to’ Baiju Sah made pdy- - 
‘able by the vendee to him dut of -the 


‘purchase-money will be paid by the plaintiff. ` 
- The vendee, therefore, must pay thabportion : 


‘of the ‘gale consideration to the'vendor. 


“Now we come to the ground on which. 
: the plaintiti's s suit bas beèn dismiësed by the. 
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seat of the Court of Revenue dated 
‘the 29th ‘September=1922 ‘under which. on 
a claim by Syèd Hasan Bagar'the-plaintifi’s 
"ex- proprietary’ rights in the sir land were 
declared in hisfavour, Sheo Narain Singh 
‘had obtained mutation of -nanies in his 
‘favour on the 14th August 1920. It appears 
-that in consequence of a previous usufruc- 
“tuary mortgage Syed Hasan’ Baqar had 
“already obtained the entry’of his name in 
‘the ‘village records as an ‘ex-proprietary ` 
“tenant in ‘reepect of the sir lands of ‘the 
mahal and when the mutation was made 
‘in favour of Sheo Narain’ Singh the patwari 
‘of the village reported for “orders as to 
‘whether’ the entry should be maintained. 
‘The Court held that the relinquishment `of 
ex-proprietary rights made by Syed Hasan 
Baqar in favour of Sheo Narain Singh was 
“inoperative in law. The result was that 
theentry of Syed Hasan Baqar's name as 
an ex- proprietary tenant of the sir lands 
‘was ‘ordered to be maintained’ (Ex. A-1). 
It is not disputed that Syed Hasan Bagar 
has all along remained in possession ‘of his 
‘sir lands either actually or through his 
sub-tenants. The method by which ‘the 
learned Subordinate Judge has rejected 
‘the plaintiff's claim is' somewhat peculiar. 
` He begins by quoting the well-known maxim 
that he who seeks equity mist also ‘do 
“equity. “He finds on evidence (with which 
we are not satisfied as being sufficient 
evidence) that owing to Syed, Hasan Baqar’s 
possession of 'the sir lands the vendee-has 
been put toa loss of Rs. 400 ayear. Then he 
finds that the property sold yielded a profit 
`of Rs. 1,700 a year and those profits fetched 
the price of ‘Rs. 60,000. Finally by operat- 
‘ing on the familiar rule of three he found 
that the loss of Rs. 400 a year amounted in 
proportion to a loss ef Rs. 14,118-2-0 to the 
‘defendant vendee and the claim’ of the 
plaintiff after excluding his claim for 
Rs. 10,000 only came to Rs. 13,458. He set 
off one figure: against the other and found a 
‘balance in favour of the defendant. On 
this reasoning he dismissed the: plaintiff's 
suit altogether. Now there wasno claim of . 
‘a set off in the'case. The sale or the 
‘ rélinquishment of the future ex-proprietary 
rights was wholly void. ‘From a transac- 
tion of’ such a character no legal con- 
‘sequences could flow. The defendant vendee 
consequently could notask for a ‘reduction 
of the purchase-money òn account of the 
plaintiff breaking his contract in respect 
of the sir-lands, “Section. TA, , subes. (5)i0f 
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the Oudh Rent -Act (XXII of 1886) is as 
follows :—No sale or agreement, relinquish- 
ment or other transaction having the effect 
of a surrender or relinquishment of ex- 
proprietary rights executed. or carried out 
within the six months immediately pre- 
ceding or succeeding the transfer of 
proprietary or under-proprietary rights 
shall affect or detract from the rights 
created by the obove provisions.” This 
provision of law is imperative and must be 
given effect to- We. may mention that the 
clause quoted above was introduced by the 
Amending Act (IV of 1921) of the Local 
Legislature, but the policy of the law has 
always been the same as is evidenced by the 
decision of Mr. (now Sir Edward) Chamier 
in the case of Bhikham v. Ghasi Ram (3). 
The same is the law in the neighbouring 
Province of Agra. In the case of Moti 
Chand v. Ikramullah Khan (4), arising in 
the latter Province their Lordships of the 
Privy Council stated the law in the follow- 
ing words :—“The policy of the Act is not to 
be defeated by any ingenious’ devices, 
arrangements, or agreements between a 
vendor and a vendee for the relinquishment 
by the vendor of his sir land or land which 
he has cultivated continuously for twelve 
years at the date of the transfer, for a 
reduction of purchase-money on the vendor's 
failing or refusing to relinquish such lands; 
or for the vendor being liable toa suit for 
breach of contract on his failing or re- 
fusing to relinquish such lands. All 
such devices, arrangements, and agree- 
ments are in contravention of the policy of 
the Act and are contrary to law and are 
illegal and void, and cannot be enforced 
by the vendee in any Civil Court or in any 
Court of Revenue.” (The italics are ours). 
` The result is that we cannot relieve the 
vendee from his obligation to pay any 
portion of the purchase-money to the vendor 
on the ground that the vendor has broken 
his contract in respect of the relinquish- 
ment of ex-propristary rights in the sir 
lands. It is not disputed that the plaintiff 
is also entitled to interest on the sums 
which remained unpaid from the date of 
the deed of sale to the date of the suit and 
we think he is similarly entitled till the 
date of payment. Nor is the rate of 12 


per cent. per annum at which the plaintiff 

(3) 10 O. 0. 243, 

(4) 39 Ind. Cas. 454; 44 I. A. 54: 39 A. 173; 15 A. L, J. 
150; 5 L. W. 388; 21M. L. T. 267; 32 M. L. J. 383: 21 
G. W. N. 616; 19 Bom, L. R, 438. 26 C. L. J. 24; (1917) 
M. W. N. 453 (P. O3). 
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claims interest in any sense excèssive. 
It follows that the plaintiff is entitled to a 
decree for the whole amount claimed by 
him as well as future interest at the rate 
of 1 per cent. per mensem as against the 
vendee, Sheo Narain Singh. 

It now remains to consider whether we 
can direct the recovery ‘of this sum of 
money by the sale of the property in ques- 
tion. The plaintiff-appellant prays forsuch 
a direction. That he is entitled to that 
direction if the property werein the hands 
of Sheo Narain Singh is not disputed but 
itis argued on behalf of the transferees 
that the lien which the vendor holds in 
respect of the unpaid portion of the purchase- 
money as against the property in question 
does not subsist when that property has 
gone into the hands of transferees for 
valuable consideration and in good faith. 
To this question we have given our anxious 
consideration and have come tq the con- 
clusion that the argument advanced on be- 
half of the transferees must be accepted. 
The law on the subjectis to be found in 
s. 55, sub-s, (4), ci. (b) of the Transfer of 
Property Act, 1882. According to that law 
“the seller is entitled where the ownership 
of the property has passed to the buyer 
before payment of the whole of the purchase- 
money toa charge upon the property in 
the hands of the buyer for the amount of 
the purchase-money, or any part there of 
remaining unpaid, and for interest on such 
amount or part.” A literal interpretation 
of the language of cl. (b) would seem to 
extinguish the lien when the property is 
not inthe hands of the buyer. But this 
would: obviously lead to startling results. 
A buyer without paying any portion of the 
purchase-money may on the next day of 
the purchase make a gift of the purchas- 
ed property in favour of any body he likes 
and thereby defeat the lien. The lien 
would also seem to come to an end once 
the property has devolved by inheritance 
on heir of the purchaser. These results 
surely could not have been enacted in cl. 
(b) alreadyreferred to. We think, however, 
that we are entitled to interpret this pro- 
vision of law in the light of the general 
principles of equity. We clearly realize 
that the application of those’ principles is 
not in any manner excluded by the 
language of the enactment. The lien which 
the vendor has as against the property sold 
for theamount of any portion of the pur- 
chase-money is an equitable lien, Its scope 


í 


‘ently been adopted in this Court. 
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is well defined and understood in English 
Law from which it has been borrowed. 
The leading: case is Mackreth v. Symmons 
(5). The decision in that case is reproduced 
in the second volume of White and Tudor’s 
Leading Cases on Equity, 8th . Edition, 
page 946. In the notes to that case the 
learned authors stated the nature of the 
lien in the following words :— 

“A vendor's lien for unpaid purchase- 
money is a charge upon the property sold 
created by construction of equity | indepen- 
dently ofany supposed agreement.” At page 
956* the scope of this equitable lien is des- 
cribed as follows:— . 

“The lien prevails against the purchaser, 
his heirs, and all volunteers claimin g under 

im, - against second purchasers for value 
with notice, against second purchasers for 
value without notice, unless such pur- 
chasers: have the legal estate or a better 
‘equity than the vendor.” 

No case of a distinction between the pur- 
‘chase of the legal estate and of ‘the bene- 
_ ficial estate arises before us nor is any 
claim of a better equity in favour of the 
vendor pressed on his behalf. If, therefore, 
‘the transferees in the present case are trans- 
ferees for value and without notice of the 
lien the lien cannot prevail against them. 

. The learned Counsel for the appellant 
has cited cases decided by the High Court at 
Allahabad in favour-of his client's s claim for 
the relief of sale. Those cases are Maina v. 
Bachchi (6) and Megh Raj v. Abdullah Khan 
(7). It is true that they support in a certain 
measure the contention put forward by the 
learned [Advocate for theappellant but we 
would content ourselves by placing asagainst 


.those cases the latest decision of the same 


High Court in thecase of Gur Dayal Singh 
v. Karam Singh (8). As we have already said; 
the rule cf law laid down in cl. (b) of sub- 
s. (4) of s. 55 of the Transfer of Property 
- Act, 1882, is not a new rule of law. It is 
merely a statutory recognition of an old 
equitable principle, the limitations of which 
are equally well recognised. ` 

The view which we are taking has consist- 
We will, 
` refér-only to one of such decisions and that is® 


the case of Parbhu Dayal v eee Lal (9). 

(5) (1808) 15 Ves. Jun. 329; 33 E. R 

(6) 28 A. 655; 3 A. L. J. 551; A. W. N. “0000 165. 

(7) 25 Ind. Cas. 208; 12 A. L. J. 1031. 

(8) 35 Ind. Cas. 289; 38 A. 254; = A. L.J. oL 

(9) 23 Ind. Cas. 887; 1 O. L. J. 3 

*Page of White & Tudor's Leading Cases on Equity, 
Vol, ii, 8th Edition—[Ed.] _ 
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The same view seems to have been repeated- 
ly taken in the Calcutta High Court. We 
may by way of example refer to the decision 
inthe case of Akshoy Kumar Banerjee v. 
Corporation of Calcutta (10). 

It now remains to consider the question 
as to whether the defendants Nos. 2, 3 and 
4 areor are not transferees for value and 
without notice. There isno question that 
they are transferees for valueand there is 
no proof before us that they had notice of 
the lien for any portion of the purchase- 
money subsisting in favour of the original 
vendor, Syed Hasan Bagar. Janki Prasad, 
defendant No. 2, purchased the entire 
mahal at an auction-sale in execution of a 
simple.money-decree of his owp. The other 
two defendants are mortgagees. There is 
no reason to hold apart from direct evi- 
dence that any one of these transferees had 
notice of the fact that on the dates of their 
respective transfers any money remained un- 
paid to the vendor. The vendee Sheo Narain 
Singh had as we have already stated, been 
in possession of the entire mahal all along. 
He also obtained mutation of names in his 
favour immediately after the sale. On þe- 
half of the plaintiff-appellant reliance was 
placed upon Ex, 8 printed at page 34 of the 
Printed Record, Part III, on an entry in 
column 10 of the sale statement prepared 
by the patwari in relation to the contem- 
plated sale in execution of Janki Prasad's 
decree against Sheo Narain Singh. That 
éntry is not acurately translated in the 
English Printed Record and we should like 


to give our own translation of it in this 


judgment. The entry is as follows:— 
“Rupees 14,000 remains to be paid to the 
creditors as directed by Mir Hasan Baqar 
in the sale-deed.” This entry ‘according 
to our judgment does not prove that any 
money was due.to the vendor as part of the 
price of the sale. On the other hand, it clearly 
shows that the creditors or mortgagees of 


.Syed Hasan Baqar had not till then been 


paid off to the extent of Rs. 14,000, we, there- 
fore, hold that the defendants Nos. 2 3 and 
4are transfereesfor value without notice. 
For reasons set forth above, we allow this 
“appeal, set aside the decree of the lower 
Court and in lieu thereof pass the follow- 


‘ing decree — 


A decree will be granted to the plaintiff. 
appellant for the recovery of Rs. 32,673-2-9 
with interest.ab the rate of one per cent, 

(10) 27 Tnd, Cas. 261; 42 Q. 625; 190. W, N.37; 21 


akak t 
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per -mensem from the date of institution of 
the suit till thé date of payment as against 
Sheo -Narain only. .The plaintiff-appellant. 
will be entitled to his costs as against the 
same defendants in both the Courts. The 
suit of the plaintiffappellant is dismissed 
as against the otherthree defendants. These 
three defendants will be entitled to their 
costs from the -plaintifi-appellant in both 
the Courts. 

G. H, 

ZK 


Appeal allowed, 


‘MADRAS HIGH COURT. . 
a rere Nos. 258 anp 333 or 1922. . 
‘August 26, 1925. 
Present :—Mr. Justice Venkatasubba Rao: ! 
and Mr. Justice Madhavan ‘Nair. 

Ix A. S. No.-258 or 1922. 
KASTURI NARASIMHA SURYANARA- 
YANA alias APPA RAO—Derenpant No.-6 

—APPELLANT s 
versus 7 
-ATCHUTANA LAKSHMINARASIMHAM 
AND OTHERS— PLAINTIFFS Nos. l to 5 AND 
“Derenpants Nos. 1 To 5 AND 7-— RESPONDENTS. 
In A. S. No. 333 or 1922. 
VEDANTAM RAMACHARAYULU AND 
- orHERS—DeFenDants Nos, 1 To 5 anp 7— 
a Ge $ APPELLANTS 
versus 
ATCHUTANA LAK HSMINARASIMHAM 
AND OTHERS—PLAINTIFFS AND DEFENDANT 
No. pa a nee 
ivi i £ Vo » ss, 11, 92— 
H Oait Procede > Tor removal of trustee and 
> other reliefs—Interest wn trust, what amounts to— 
` Worshipper, whether entitled to maintain suit— 
Decisiun in previous suit relating to temple—Res 
-` judicata~ Trustee, whether can be removed for 
is eee n whether the plaintiffs in a suit under 


4 = ti t 
"B. Pyh the C. P, O. have an interest, such as is re- 


uired by the section, in the trust property or not, ' 


vis stion of fact. [p. 925, col. 1.] 
= The Na ares which the plaintifis must possess in 
-the trust property for the purposes of such a suit 
‘must be near and not remote, substantial and not 
“illusory and must be 2 I interest and not a 
ontingency. [p. 929, col. 4. f 
agi gp ri De any Hindu has a right to 
worship in any Hindu temple, it does not necessarily 
* follow that every Hindu has in relation to every Hindu 
“temple the interest which gives him the right to sue 
` im respi £ the 
` On the oia hand it would not be correct to say that 
unless a person habitually resorts tg a temple for 
-purposes of worship he cannot be said to have an 
' interest in the temple within the meaning of the. sec- 
- tion. [p. 925, col. 15 | : , | 
_ Persons living in villages in the neighbourhood of 
that in which a temple is situated who attend the, 
‘temple on ‘important occasions. and celebrate their 
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marriages in the temple are entitled to maintain 4 
suit in respect of the‘temple under s.:92-of the:-CxP. 0. 


al ji 
A decision given after a real, and genuine contest in 
a suit relating toa temple,.in which the. trust is pro; 
perly represented, is binding on.all: persons interested 
in the temple, whether they were-parties'to the suit 
or not, and the questions decided in -the . suit ‘cannot 
be re-opened and re-tried in a subsequent suit insti- 
tuted-at the instance of persons interested in the 
temple but who were not parties to the previous - suit. 
[p. 926, col. 2.] < f 

Where in a suit by the hereditary ‘trustee of a 
temple against the archakas, it is-found that the lands 
in the possession of the latter were granted ‘for 
archaka service and that the defendants ‘were ‘‘en- 
titled to appropriate the income arising ! out: of the 
lands for their own use after spending some .amount 
for the daily worship in the temple, the finding 
operates as res judicata as against all persons: inter- 
ested in the temple and' cannot be questionéd in a 
subsequent suit. instituted by worshippers of the 
temple under: s. 92-of the O: P.-C. [p.$26;: col. 1.] 

Where the archakas of a temple are. permitted, to 
appropriate the income arising out of a certain pro- 
perty for their own use after spending some portion 
of it on the daily worship in the temple, a conflictiis 
likely to arise between the interest: and the duty -of 
the archakas, inasmuch as whatever is not spent on 
the worship is to be appropriated by the archakas, 
In such a case it is desirable that,: having regard to 
all the circumstances of the case,.a certain proportion . 
of the income may be directed to .be set apart for the 
maintenance of the daily worship and the balance 
may be permitted to be appropriated by the archakas, 
|p. 926, col. 2; p. 927, col. 1.] 

In a suit under s. 92 of the C. P. O.. against.the 
hereditary trustee of a small temple ina petty.village 
it was found that the trustee had been guilty of 
neglect but that the corpus of the temple properties 
had not been wasted or alienated, and that the neglect 
of the trustee had aroused little public attention: and 
the services of an efficient trustee were not likely: to 
be secured: , 

Held, that this was not a fit case in which the 
hereditary trustee should be removed from: his office. 
[p. 927, col. 1.] f 

Appeals against:a decree of the: Court 
of the -Additional Subordinate . Judge, 


Guntur, dated the. 30th January 1922, in 


-O. S. No. 37 of 1921, 


Messrs. Œ. Lakshmanna and. K. Kames- 
wara Rdo, for the Appellant. . i 
Messrs. P. R. Ganapathi Aiyar, V. 
Krishna Mohan, `G. Krishna Arya;and 
Viraraghavalu, for the Respondents. 
" JUDGMENT. a 
Venkatasubba Rao, J.—This: is sa 
suit instituted under s.92:-of therC.'P. C. 
It relates to the temple dedicated. -to 
Chennakeswaraswami -at Cherukupalli, 
Repali Taluk. There are. five plaintifis-and 
the plaint-asks for reliefs contemplated by 
s. '92, C. P.C. The learned Suborditate 
Judge has passed a decree and. the present 
appeals have been filed by the, defendants 
in-thesuit,... ... aau Eks 


e-s 


gle ee T i ee tee 
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-The appellants in Appeal. Suit No. 333 of judgments in that very case, the Christian 


1922 firstly contend that the plaintiffs are : 
not persons having. an interest in. the trust - 


within the meaning of 5., 92 and the. suit, - 


therefore, does not lie, The lower Court ` 
has rejected this plea and, in, my opinion,. 


` rightly. The first plaintiff is a resident of ` 


Arumbaka, and Cherukupalli where the 
temple is situated is a hamlet of this place. 

The first plaintiff's.marriage was per- 
formed.at the temple in question. He is 
the karnam of Cherukupalli.. The . 2nd,- 


plaintifi. resides at.Balusulapalem which is ° 


at a distance. of two miles from Cherukv- - 
palli. The 3rd, 4th and 5th plaintiffs reside. 
at. Sirupudi. which is within three miles 
from the suit temple. At both these. places. 
the temple owns lands, According to the. 
evidence,- persons -belonging to these 
villages. attend the suit temple on important | 
occasions and they also celebrate at that 
temple their marriages., f 

;Can it be said that in these circumstances, ` 
the plaintiffs are not persons. having- an 
interest? in the trust? The case that has 
been most strongly relied on by the appel- 
lants is Ram Chandra Iyer v. Parameswa- 
` ram Unni (1) but, in my opinion, this case 
does not-supportthem. Whether the plaint- 
iffs have an: interest in the trust or not is a 
pure question of fact and the case cited 
must be understood with reference to the 
facts of that case. -Al that is decided is, 
that although prima facie any Hindu has 
a right to worship in any Hindu temple it 
does not’ necessarily follow that every 
Hindu has in relation to every Hindu temple. 
the interest which gives him the. right to 
sue under s. 92. The danger ofthe extreme 
view contended for in that case is very well 
pointed out by Sir John Wallis, O. J. for ac- 
cording to that view any Hindu out of the 
millions of Hindus in India may institute 
a: suit in respect of any temple. Coutts- 
Trotter, J., (as he then was) also refers to the. 
absurdity.of this position by pointing out 
that a Hihdu resident of Peshawar cannot 
be. said to have'an interest within the 
meaning of s. 92 in’a temple ‘in Malabar. 
While avoiding this extreme view, one must 
not commit the mistake of going to the 
other extreme. The view now urged by 
the appellants is that unless a person® 
habitually resorts toa temple for worship 
he.cannot‘be said to have’an interest under 
the section, As pointed out in one of the 
(2) 50-Ind. Cas.°693;'42 M: 360; 36 M. L. ‘J, 396; 25 
M.L. T. 304; 9 L. W, 492; (1919) M. W. N, 370. 


conception of a Parish with special local | 


rights in its perishioners is utterly foreign 
tothe Hindu mind. This fact must not be 
lost sight of when dealing with Hindu 


institutions and there is nothing in s. 92 to ` 
compel the Courts to adopt the very limited ` 


and narrow construction suggested by the 


appellants. A Hindu will feel surprised to. 


be told that he has no interest in a ‘temple 


which is within a few yards of his residence | 


because he does not habitually attend that: 


temple-for purposes of ‘worship. | To wor- 
ship the godin the temple it may not be 


always necessary to.resort to the temple.. 
Can it be said that a.man who lives in the © 


vicinity of a temple and regularly comes out. 


to.-worship the idol when it is taken in 


procession is not a person having an. 


interest in that temple. The C. P. C. of 1877 
(s. 539) provided that the persons authorised 
tosue must have a “direct interest” in the 
trust. The word “direct” is omitted in 
the present Code and the very object of 
this change will be defeated if the narrow 
construction suggested is adopted. The 
interest which the plaintiffs possess must 


be real and not reniote, must be substantial . 
and not illusory, must be an existing | 


interest and not a mere contingency. The 
most authoritative statement of the law is 


that contained in Vaidyanatha Ayyar v... 


Swaminatha Ayyar (1). Their Lordships of 
the Judicial Committee say: “That the bare 


possibility however remote that a Hindu 
might desire to resort to a particular temple, - 


does not give him an interest under s. 92 
in the trust”. This is the limitation we 
must recognise but itis not a proper infer- 
ence from this, that whatever may be the 
proved facts, the mere circumstance that 
the plaintiffs do not habitually resort to a 
temple is sufficient to debar them from 
exercising the right under thé section. 


The next plea raised in the appeal relates 
tothe question of res judicata. Defend- 
ants Nos. 1 to 5 are hereditary archakas 
and they claim with reference to a large 
extent of the property, the subject-matter 
of the suit, that it wasin the remote past 


set apart as a special endowment for (1). 


archaka services and (2) nitya dhupa deepa 


(2) 82 Ind. Gas. 804; 47 M. 884; 47 M. Ja J. 361; 35 
M. L. T. 489; (1924) A. 1. R. (P. C.) 221; (1924) M. W. 
N. 749: 100. & A. L. R. 1076; 26 Bom. L. R. 1121; 20 
L. W. 803; 22 A. L. 3. 983; 40 C. L. J. 454; 29 C. W. N. 
154; 51 L A. 282; 26 P, L. R. l; L. R. 6 A. (P. 0.) 17; 1 
O. W, N. 617 (P. ©). 
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naivedyam. According to their case, their 
ancestors who were archakas were put into 
possession of these lands and they were to 
perform the archaka services and provide the 
articles of worship. In other words, it wasa 
unified or a combined endowment and from 
the income of the property monies were 
to be spent not only for the purchase of 
materials but also for remunerating their 
own services, i ¢., the services of the 
archakas. Has this question become res 
judicata by reason of the judgment of the 
High Court (In A.S. No. 283 of 1914) in the 
previous Suit No.77 of 1910? The present 
6th defendant, the hereditary trustee, was the 
plaintiff and the present defendants Nos. 1 
to 5 the archakas were the contesting 
defendants, in that suit. The hereditary 
trustee claimed in it possession of these 
properties and the archakas resisted, that 
claim. They put forward in that suit the 
same defence as they have now put for- 
ward in this. In para. 3 inthe written 
statement in O. S. 77 No. of 1910 thetarcha- 
kas claimed that the lands in question 
“were originally endowed specifically for 
archaka service which consists of daily 
worship, naivedyam and lighting.” A por- 
tion of the second issue in that case runs 
thus :— 

“Were the lands originally granted for 
archaka service and are the defendants 
‘entitled tohold them without the interfer- 
ence of the dharmakartha, if any.” 

The case was disposed of finally by the 
learned Judges of this. Court and the con- 
tention of the defendants was accepted by 
them, We have earefully read the judg- 
ment and we cannot help coming to the 
same. conelusion. After referring to the 
contention raised in para. 3 of the written 
statement the learned Judges said :—“The 
origin of*this endowment is not known 
but the evidence is that these lands have 
been in the possession always from time 
immemorial ofthe archakas and that they 
have applied the profits for the services 
mentioned in the written statement.” 

- They decided that the trustee was not 
entitled to possession of these lands and 
made the following observation :— 

“The long possession of the defendants 
raises a strong presumption in their favour 
_ that their possession had a legal origin.” 
` “Not only did the learned Judges find 
that the defendants were entitled as against 
the trustee to remain in- possession but 
they also found that their possession had 
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a legal origin. Whatcan this legal origin 
be referred to? The archakas claimed that 
the lands had been put in their possession 
for certain specific purposes mentioned. 
That claim the High Court recognised in 
the earlier part of the judgmentand the 
finding in favour of a legal origin can 
only refer to the recognition of the same 
claim as then put forward. 

The respondents’ learned Vakil has laid 
stress upon the following portion of the 
judgment :— | 

“As regards the possession of these lands 
weare of opinion that the plaintiff has 
made out no cause of action”. 

What the learned Judges meant to say 
was, that in a suit framed as one for 
possession, the plaintiff could get no relief 
on their findings. Nothing more could 
have been meant. They merely-intended 
to say that although the contention of the 
archakas was well-founded, nevertheless if 
breach of trust or mismanagement could 
be shown on their part, the plaintiff could 
obtain relief in appropriate proceedings. 
This does not mean that they decided only 
the question of possession. J am, therefore, 
clearly of the opinion that the archakas 
put forward theirright in the previous 
suit, that it formed the subject of an issue 
and that in the final judgment in the case 
the High Court upheld that right. Are 
then the plaintiffs not bound by that ad- 
judication ? When in a suit where the 
trust is properly represented, after real 
and genuine contest a decision is given, it 
will be absurd to hold that persons not 


‘parties tothe previous suit, although they 


may have an interest in the-trust, can ask 
the matter to be re-opened and the ques- 
tion to be re-tried. I am satisfied that the 
plea of res judicata must prevail. 

The learned Subordinate Judge has 
disallowed the claim of these defendants 
to about 23 acres out of 130 acres claimed 
by them. Hehas found that this land had 
been endowed for the lighting of the 
akhandam. This finding has not been 
questioned in the appeal and we confirm it. 

The result is that after excluding the 
lands set apart for the akhandam the rest 
of the land out of 130 acres will be declared 
as having been set apart for the archaka 
services and for nitya dupa deepa naivedyam. 

In the case of this endowment there 
arises a,conflict between interest and duty, 
The position of the archakas offers to them 
the temptation of spending as little ag 


($4 1. O. 1925] 
possible on nitya dhupa deena naivedyam, 
for, whatever is not spent in that way may 
be retained by themselves as remuneration 
for their own services. We, therefore, think 
it necessary that we should fix the propor- 
tion 3/7ths of the net produce we desire to 
set -apart for purposes connecied with 
nitya dhupa deepa naivedyam and the 


archaka will be at liberty to retain the- 


balance, that is, 4/7ths as remuneration for 
the archaka services. 

Lastly remains the question (raised in 
Appeal No. 258 of 1922) is it necessary to 
remove the hereditary trustee? In our 
opinion, it is neither necessary nor desir- 
able. The temple is ina petty village and 
it is not likely that the services of an 
efficient trustee will be available. Most of 
the charges against the trustee show that 
he has been guilty of neglect, but it must 
be said that he has not wasted or alienated 
the corpus and has for a long time been 
fighting with the archakas with a view to get 
for the temple the properties in their pos- 

. session. Thistemple though well endowed 
is apparently not an important one and 
the neglect of the trustee has aroused little 
public attention. It seems to us that the 
present suit was directed more against the 
archakas than against the trustee. The 
decision in the previous suit having been 
against the trustee, this was a fresh attempt 
made in the same direction to get the lands 
claimed as a special endowment declared 
to belong to the general endowment of the 
temple. We donot think that in the inter- 
ests of the temple, the 6th defendant 
should be removed from the office of trustee. 
We declare that the office is hereditary in 
his family and we direct that he shall con- 
tinue as trustee. 

The archakas will be directed to deliver 
up possession tothe 6th defendant of all 
lands which have not been declared to be 
the subject of the special endowment re- 
ferred to above. Thearchakas will be en- 
titled to retain with themselves 4/7ths of the 
net produce of the lands forming the special 
endowment and to hand over to the 6th 
defendant the remaining 3/7ths. 

We understand that the interim trustee 
‘appointed by the Court has certain monies 
with him either in his hands or in deposit 

. in Court. These sums he will be directed 
‘to pay into,the hands of the 6th defend- 
ant who shall deal with them in accordance 
with the rights declared in this judgment. 

In the scheme to be framed, it will not 
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be necessary to insert any provision re- 
garding the repairing or the re-building 
of the temple. These are matters which, no 
doubt, the trustee will attend to at any 
early date in the discharge of his duties. 

Each party will bear his costs in these 
appeals. So far as the costs of the suit in 
the lower Court are concerned, the plaint- 
iffs will get $rds of their costs from the 6th 
defendant from and out of the temple funds; 
the balance of $rd they shall get from 
defendants Nos. 1 to5 and 7 personally. 

The parties are required to bring in a 
scheme to-morrow. 

A copy of this judgment and the scheme 
will be forwarded to the Religious Endow- 
ments Board. 

Madhavan Nair, J.—I agree with 
the judgment just now delivered by my 
learned brother. As regards the meaning 
of the terms “interest” as used in s. 92, O. 
P. C., I have already expressed my opinion 
inmy judgment in A. S. No. 88 of 1922 
and for that reason I do not think it neces- 
sary tofurther deal with it here. On the facts 
of this case, I am clearly satisfied that the 
plaintiffs have the interest contemplated 
by s. 92, O, P. C, 

vV. N. V. 

Z. K, Scheme framed. 


OUDH CHIEF COURT. 
Secon Civin Appeal No, 201 oF 1924. 
November 12, 1925. 
Present:—Mr. Justice Missra. 

Tat SECRETARY or STATE 
For INDIA ın COUNCIL AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus ' , 
Mahant HARCHARAN DASS—PLAINTIFE, 
JAGAN NATH AND OTHERs— Pro forma 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VI,r. 17 
—Amendment of pleadings—Amendment, whether can 
be allowed in appeal—Amendment allowed by consent, 
whether can be objected to—Transfer of Property Act 
(IV of 1882), s. 128—Registration Act (XVI of 1908), 
ss. 17 (1) (b), 49—Gift, deed of, unregistered, whether 
admissible in evidence—- Possession, evidence of- Oudh 
Rent Act (XXII of 1886), s. 8 (10)-—Grove-holder, when 
ther tenant—Dispossession by landlord—Suit by grove~ 
holder to recover possession—Jurisdiction of Civil and 
Revenue Courts. 

° Leave to amend a plaint may be granted at any 
stage of the proceedings, for instance, even in appeal, 
[p. 929, col. J.] 

Where a party agrees to the amendment of the 
opposite party's pleadings on certain conditions and 
the amendment is allowed subject to those conditions 
the amendment cannot subsequently be objected to 
[ibid] : 
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Although an unregistered deed of gift is not admis- 
sible in evidence to prove the factum of the gift, itis 
relevant for the collateral purpose of showirig the con- 
tinuous possession of the donee over the subject of the 
gift from the date of the gift and the character of such 
possession. [p. 929, col. 2.] 

` A grove-holder cannot be regarded as.a tenant until 
there is a contract between him and the landlord to 
pay rent.’ He‘is entitled to hold possession so long as 
the land retains the character of a grove and the mere 
fact that the land is liable to resumption or assessment 
of rent, if brought under cultivation, does not make 
the ne ue a tenant liable to ejectment. [p. 930, 
col. I 
{` Where, therefore, a grove-holder is ejected illegally 
by the landlord, a suit by him to recover possession 
lies in the Civil Court and not in the Revenue Court. 
[p. 930, cols. 1 & 2.7 

Second . civil appeal against the judg- 
ment and decree of the Subordinate J udge, 
Bultanpur, dated the 13th February’ 1924, 
dismissing the ‘decree, of the “Munsif, 
Sultan; pur. 

The Government Pleader, for the Appel- 
lants. 
` Mr. H. K. Ghosh (for Mr. A. P. Sen) and 
Mr. Niamat Ullah, for Respondent No. 1. - 


d UDGMENT,—This i is an Sop aris- 
ing.out ofa suit for possession of two plots 
‘brought by the plaintiff, Mahant Harcharan 
Das, against the defendants-appellants, the 
Secretary of State for India’ in Council, 
and the Chairman Municipal Board, Sultan- 
pur, and’ 11 others, ia the Court of the 
Munsif of that place. The plots in dispute 
are Nos. 1659 (10 bisi) and 1685 (4 bis 17 
bisi) situate in Mohalla Paltan Bazar of 
the town- of Sultanpur. The plaintiff 
alleged that one Shankar Lal was the 
owner of these plots and had made a gift 
of them in favour of Baba Ram Saran 
Das, his predecessor-in-title' by a deed of 
gift dated the 14th December 1883, and 
that he had remained in possession of the 
said plots: throughout. The | Municipal 
Board, Sultanpur, gave-these plots to de- 
fendants Nos. 3 to 12 for building purposes 
‘and thus had caused dispossession of the 
‘plaintiff, The’ plaintiff, therefore, claimed 
‘a decree -for possession of the land as pro- 
“prietor. The Secretary of State was also im- 
‘pleaded, asa co- -defendant in the case ‘be- 
“cause the Municipal Board took possession 
‘of these plotsas belonging to the nazul. 
‘The suit was contested by the Secretary of 
State .and the.Chairman, Municipal Board, 
‘Sultanpur, defendants Nos. land 2. The 
“defendants Nos. 1 and 2 “denied that the 
Plots belonged: to Shankar Lal and also the 
“gift made by him. in favour of Baba Ram 
‘Saran ‘Das, | It. Was » also contended that 


or 


N 
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and conveyed. no title to the plaintiff's 
predecessor-in- title: It was, also alleged 
that the said plots of land belonged to 
defendant No. 1 being nazul property and 
under the orders of the Government the 
Municipal, Board was entrusted with the 
management thereof. 

The Trial Court found that Shankar, Lal 


was not the owner of these plots but was. 


merely a grove-holder.and that the deed of 
gift was inoperative being unregistered. 
. On these findings it dismissed the suit. 


- Onappeal the learned Subordinate Judge. 


allowed the plaintiff to amend the plaint 

by allowing him to claim as -a grove- 

holder, and having found that the plaint- 

iff had continuously been in possession of 

here plots of land he decreed the plaintifs 
claim. 


In second appeal the following points 


were urged on behalf ofthe Secretary of 
State:— | 

. (1) That. the learned Subordinate Judge 
was wrong in having allowed the amend- 
ment; . 

(2) that the plots of land did not con- 
stitute the grove of Shankar Lal and the 
plaintiff -could not claim the rights of a 
grove-holder ; 

(3) that the deed of gift was invalid 
being unregistered and was, therefore, in- 
effective to pass any title to the plaintiff ‘ 


n 

(4) that the suit for possession as a 
grove-holder lay only in the Revenue Court 
and notin the Civil Court. Indw proceed 
to deal with each of these grounds i in seria- 
tem. 

Regarding the plea of amendment it ap- 
pears from the record of the lower Appellate 
Court that the appeal was. set down for 
heating: on the llth of December 1923 on 
which date the arguments of the parties 
were heard and the case reserved for judg- 
ment. Soon after the conclusion of the 
arguments the Pleader for the appellant 


put in an application for amendment of the. 


plaint. The Court orderéd that a copy of 
the application should be served on the 
Pleader of defendants Nos. 1 and 2and the 


case was’ fixed for the hearing of the gaid- 
:application on the 10th of January 1924. 


The case came up for heraring on that 


date and the Pleaders of the parties were 


heard. The Pleader for the: defendants 


cNos. | and 2 raised ‘no objection to the 
amendment provided that the plaintiff was 


hae aa, et G2 of 
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not allowed to produce additional evidence. 
- The plaintiff's Pleader agreed not to pro- 
duce any further evidence and the amend- 
ment was thereupon allowed. After allow- 
ing the amendment the Court proceeded to 
hear the appeal. 

Itis now urged in appeal that the lower 
Appellate Court was not justified in allow- 
ing the amendment. I cannot accept the 
contention. Order VI, r.17 of the C. P. C. 
provides that the Court may at any stage of 
the proceedings allow either party to alter 
or amend his pleadings in such manner and 
on such terms as may be just and also 
such amendments shall be made as may 
be necessary for the purpose of determin- 
ing the real question in controversy be- 
tween the parties. It is, therefore, clear that 
leave to amend a plaint may be granted 
at any stage of the proceedings. It may 
‘be granted in appeal. Section 107 cl. (2) of 
the Code provides that the Appellate Court 
shall have the same powers and shall per- 
form agnearly as may be the same duties 
as are conferred and imposed by this Code 
on Courts of original jurisdiction in respect 
of suits instituted therein. The learned 
Subordinate Judge had, therefore, power to 
allow the plaintiff to amend the plaint. The 
Trial Court had held that Shankar Lal was 
a grove-sholder in respect cf the plots in 
suit and there was nothing wrong in allow- 
2n ve i 2 > <. : ` = : + 
ing the plaintiff to aménd his plaint so as 
to restrict his claim tọ that of a grove- 
holder. Moreover, when the application 
foramendment came on for hearing on the 
10:h of January 192£ no objection was 
raised on behalfof the present. appellants 
regarding the prayer for amendment made 
by the plaintiff-respondent. The only ob- 
jection tothe amendment which was raised 
by the Pleader on behalf of the defendants 
Nos. 1 and 2 wasthat the plaintiff should 
not be allowed to put in any further or 
additional evidence. To this the Pleader 
for the plaintiff-respondent agreed and the 
amendment was allowed. Under these cir- 
cumstances I do not see any force in the 
contention now raised on behalf of the 
appellants, and, therefore, decide the point 
against them. l 

‘Regarding the second pointit appears toe 
me that the eyidence on the record fully 
justifies the finding arrived at by both the 
Oourts helow. Exhibit 17 isa copy of the 
old Settlement Khasrawhich shows that 
Nos. 133] and 1333 belonged to ShankarLal. 
Number 1331 is shown as an orchard or 
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phulpart containing 16 lemon trees and 50 
guava trees. Exhibit 7 which isa copy of 
the map prepared at the time of the same 
Settlement shows that the plot of land 
bore the character of land on which trees 
then stood. It isestablished by a compari- 
son of Ex. 7 with Ex. 13 which isa map 
of the recent Settlement that the new num- 
bers of these plots are 1659 and 1685. It 
also appears from the report of peskhar 
dated the 4th of May 1875 (Ex. 9) that the 
plot No. 1331 was then described as the 
grove of Shankar Lal. It seems to me, 
therefore, to be clearly established that 
the plots in suit bore the character of a 
grove at the time of the First Regular 
Settlement and that the findings of the 
Courts below on this point are fully justi- 
fied from the evidence on the record. 

Regarding the third point relating to 
the invalidity of the deed of gift (Ex. 12) 
it is, no doubf, clear that the said deed 
having been executed on the 14th of De- 
cember 1883 after the passing of the Trans- 
fer of Property Act (IV of 1862) was invalid 
for want of registration. It is, however, 
equally clear that the plaintiff-respondent 
has been in possession of the grove ever 
since the date of gift right up to the date 
of suit for a period of close about 40 
years. The deed may be invalid but it is 
relevant fora collateral purpose to show 
the continuous possession of the plaintiff, 
It isclear that Shankar Lal or his heirs 
could not have claimed back the grove 
from the plaintiff-respondent or his prede- 
cvssor-in-title alter the expiry of 12 years 
from the date of the execution of the deed 
of gift. The right to possession became 
perfected after the expiry of 12 years 
from the date of the gift. Iam supported 
in this view by a ruling of their Lord- 
ships of the Privy CGouncil reported ag 
Varada Pillai v. Jeevarathnammal (1). At 
page 249* the following observations in the 
judgment might well be quoted: 

“Tt was not contended before the Board 
that the above transactions ettected a valid 
gift of the property to Duraisami for such 
a gift must, under s. 123 of the Transfer of 
Property Act, be made by registered deed, ° 
Nor, having regard tos. 91 of the Evidence 
Act, can the récitals in the petitions be 


(1) 53 Ind. Cas, 901; 43 M. 214; (1919) M. W. N. 724; 
10 L. W..679; 210. W. N. 346; 38 M. L. J. 313; 18 A. 
L. J 274; 48 L A, 285; 2 U. P. L. R. (P. C.) 64; 23 Bom, 
T R 4H (P. C). ; 
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used as evidence of a gift having been 
made. But the defendant’s case is that 
Duraisami, although she may have acquir- 
ed no legal title under the transactions re- 
ferred to, in fact took possession of the 
property when it was transferred into her 
name and retained such possession until 
her death in December 1911, after which 
date it passed to the defendant as her suc- 
cessor, and accordingly that the plaintiffs’ 
claim is barred by upwards of 12 
years’ adverse possession, The High Court 
upheld this contention; and their Lord- 
ships, aftar considering the evidence, have 
arrived at the same conclusion.” It is, 
therefore, clear that by virtue ofthe fact 
that the plaintiff-respondent and his pre- 
decessor-in-title remained in continuous 


possession of the grove from 1883 right , 


up to the end of 1921 when the suit was 
brought they acquired the status of a 
grove-holder, a status to which Shankar 
Lal was clearly entitled. Iam, therefore, 
of opinion that although the deed of gift 
was invalid, being unregistered, yet the 
defect was cured by the plaintiff having 
heen in continuous possession for more 
than 12 years. 


Regarding the plea of jurisdiction I am 
also of opinion that it has no force. The 
plea depends on the determination of the 
question as to whether a grove-holder 
is a tenant as defined in the Oudh Rent 
Act. Ins.3 cl. 10 of the Oudh Rent Act 
a “tenant” is defined as a person, not being 
an under-proprictor, who is liable to pay 
rent. Shankar Lal being a grove-holder 
was not liable to payment, nor was his 
predecessor-in-title liable for the same. The 
plaintiff cannot, therefore, be considered 
to be a tenant of the plots in suit. Iam 
supportéd in this view by the decision 
of Pandit Kanhaiya Lal, A. J. O., in 
Durga Prasad v.* Ram Charan (2). It was 
held in. that case that a grove-holder could 
‘not be considered to be a tenant until 
there was acontract between him and the. 
landlord to pay rent and that he was en- 
titled to hold possession so long as the 
land retained the character of a grove and 
the mere fact that the land was liable to 
resumption or assessment of rent- if brought? 
under cultivation did not make the grove- 
holder a tenant liable to ejettmént. It is, 
therefore, clear that ifa grove-holder has 
been ejected illegally by the landlord a 


(9) 48 Ind, Cas, 417; 5 O, Ly 3.3639, 
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suit for possession by him lies in the Civil 
Court and notin the Revenue Court. I, 
therefore, decide the plea of jurisdiction 
also against the appellants 
Having decided all the pleas against the 
appellants, I dismiss the appeal with costa. 
G. H. f 


Z. K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Civit Revision No. 69 or 1925. 
November 10, 1925. 
Present :—Mr. Justice Sulaiman and 
Mr. Justice Mukerjee. 
GOPAL DAS—Derrrnpant—APPLICANT 
versus 
Lala BAIJ NATH anv orHess—-PLaIntTiFFS 
AND SHIVA PRASAD AND ANOTRER— 


DeFenpants—Oprosrik PANTES. 

Civil Procedure Code (Act V of 1908) s. 105, O. 
XXX, r. 1, Sch. II, paras. 1, 16—Suit against firm— 
Reference to arbitration—All partners not parties to 
reference—Award, whether binding—Decree based on 
award—Revision—Interference by High Court. 

Where ubjections--are raised toa proceeding before 
an arbitrator and they are the subject of a decision 
by the Trial Court, the order of the Trial Court 
cannot be interfered with in revision. Where, how- 
ever, an applicant in revision challenges not the pro- 
priety of the proceeding before the arbitrator but 
the proceeding of the Court itself and attacks the 
reference made by the Court to the arbitrator, it is 
not merely a question of a wrong decision of the Court 
but may be one of irregularity or illegality com- 
mitted by the Court in the exercise of its jurisdic- 
tion in referring the matter to arbitration. In such 
a case it would be open to the High Court to inter- 
fere with the order of the Trial Court in revision. [p. 
931, cols. 1 & 2.] 

Under para. 1 of Sch. II of the O. P. O. it is im- 
perative that all parties interested should agree that 
amatter in difference between them be referred to 
arbitration. It is not necessary that pro forma de- 
fendants must also join nor is it necessary that persons 
who are not interested in the matter in difference 
between those joining in the reference should join 
the reference, but it is necessary that all persons who 
are interested in the matter which is in difference 
between the parties and which is going to be refer- 
red to arbitration should join in the reference, al- 
though it is not absolutely necessary that they should 
all sign the application made to the Court. |p. 931, 
col. 2; p. 932, col. 1. 

Rule 1 (2) of O. XXX of the C: Pl ©. does not 
empower one partner to refer a case to arbitration 
so as to bind the other partners who have not agreed 
to or joined in the application for reference. An 
agreement for reference to arbitration by only one of 
the persons in a firm is not binding on the other 
persons merely because the suit is against the firm 
as such. fp. 932, col. 1.) ; 

Where a party interested in the subject-matter of 
a reference does not join in the reference, it is not 


[91 I, C. 1926] 


bound by the award merely because it did not choose 
Pe in an appearance and contest the suit. [p. 932, 
col. JE 

Where all the parties interested in the subject- 
matter of a reference do not agree to the reference, 
subsequent agreement cannot make the reference 
itself valid, though under certain circumstances it 
may amount to estoppel. ota] 

Per Mukerjee, J.—The object of enacting O. XXX 
of the C. P. C. was not to give any one of the members 
of a partnership any higher authority than he possess- 

‘ed under the law before the enactment of the Code. 
[p.933, col. 1]. 

When a reference is made to arbitration ina suit 
in which a firm is a party all the members of the 
firm who are sought to be bound must join in making 

-the reference. [ibid.] 


Civil revision from an order of the First 
Subordinate Judge, Cawnpore, dated the 
18th April 1925. a. g l 
. Messrs. R. K. Malaviya and K. N. Mala- 
viya, forthe Applicant. 

Dr. K. N. Katju, for the Opposite Parties 

JUDGMENT. 

Sulaiman, J.—This is a civil revision 
-from an order disallowing certain objec- 
tions to an award and directing that a 
decree? be prepared in terms of the award. 

A preliminary .objection is taken on be- 
half of the respondents that no matter 
whether the decision of the Court below 
was right or wrong as to the objections raised 
.before it the order is not open to revision 
by this Court. 
ed as tothe proceedings before an arbi- 
trator and they are the subject of a decision 
"by the Trial Court it cannot be suggested 
that there has been any irregularity com- 


mitted by the Court in the exercise ofits > 


jurisdiction. Such objections, therefore, can- 
not be properly raised again in revision. 
But where the applicant challenges the 


proceedings of the Court itself and attacks. 


the reference made by the Court to the arbi- 
trator it is not merely a-question of a wrong 
decision by the Court but may be one of 
irregularity or illegality. committed by 
itin the exercise of its jurisdiction. The 
learned Counsel has relied on the case of 
Ajodhya Prasad v. Badurul Husain (1) 
“where a learned Judge of this Court did 
. observe that objections: as tos the validity 
of a reference ought to be raised under 
r. 15 of Sch, II of the Code. But in the case 
of Kanhya Lalv. Jagannath Pershad. Hanu- 
“man Pershad (2) decided by a Bench of 


which the same learned Judge was a. 


member it was remarked that objections 
as to the validity of a reference to arbi- 


1) 41 Ind. Cas, 357; 39 A. 489; 15 A.L. J. 427 
2) 60 Ind. Cas. 857; 19 A. Usd, 33; 43 A. 305. 
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tration was not an objection within the 
meaning of r. 15 and had ‘no’ finality’ 


‘attached toit. With this last observation 


we agree. The objection is notas to: the 
validity of the award only but as tothe 
illegality of the reference to the arbitration. 
This reference having been made by an 


‘order of the Court it is open to the 1e- 


vision after the case has terminated. It 
would not have been possible for the appli- 
cant to come up in revision from an inter-. 
locutory order. We accordingly overrule 
this preliminary objection. 

The facts of this case are that a suit was 
instituted by the plaintiffs against a firm 
named Gobind Prasad Makund Ram which 
has two partners Gopal Das and Sheo Prasad, 
father and son. In the plaint the plaintifis 
expressly asked that notices should be 
served onthe two partnersnamed individual- 
ly. The notices were ordered to be issued 
to them separately. Only Sheo Prasad filed 
a written statement and engaged a Vakil 


_and in the vakalatnama he purported to 


engage the Vakil as a partner of the firm. 
Gopal Dasdid not putin any appearance 
in the Court of the Subordinate Judge. 
Before the evidence commenced one of the 
plaintiffs and the Vakil for all the plaintifis 
as well as Sheo Prasad signed an appli- 
cation referring the dispute between the 
parties to a named arbitrator. In this 
application Gopal Das did not join. : 
The matter was referred to the arbitrator 
and an award was made against the defend- 
ant firm. Objections were filed both by 
Sheo Prasad and Gopal Das to the validity 
of the award, but they have been overruled 
by the learned Subordinate Judge. Gopal 
Das the father has now come up in re- 
vision and challenged the validity of the 
reference on which the award is based. 
There can be no doubt that tinder Sch. 
JI,r. 1 it is imperative that all parties 
interested should agree that any matter 
in difference between them be referred to 
Of course, it is not now neces- 
sary that pro forma defendants must also 
join, norisit necessary that persons who 
are not interested in the matter in differ- 
ence between those joining in the refer- 
ence should be impleaded. But all the 
same if is necessary that all persons who 
are interested inthe matter which is in 
differeiice between the parties and which 
is going to be referred to arbitration shouid 
join. Although itis not absolutely neces: 
sary that they should all sign the applicas 
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tion made to the Court, it is necessary 
that. they should agree to the reference. 
Thé learned Advocate for the respondents 
has relied on the provisions of O. XXX, r.1 
sub-el, (2) under which when a suit is 
brought against a firm then in the case 
of any pleading or other document required 
by or under this Code to be signed, veri- 
fied or certified by the plaintitfor the defend- 
ant it is sufficient if such pleading or 
other document is signed, verified or certi- 
fied by one of the partners. It may, how- 
ever, be noted at once that under no pro- 
vision of the Code isan agreement or ap- 
plication to the Court required to be signed 
werified or certified by a party. All that 
Seh.1%, r. 1, sub-cl. (2) requiresisthat applica- 
tion to thie Court should bein writing. It 
dées hot require thatit should be signed 
by thé party. From the case of Umed Singh 
v. Sobhag Mal Dhadha (3) it is clear that 
the Agreément,.need not be in writing; it 
may be oral. Thus O. XXX, r. 1, sub-cl. (2) 
does not ‘empower one partner to refer the 
‘@ase to‘arbitration so asto bind the other 
partmers who have not agreed to or joined 
in ‘the-applieation for reference. It may be 
pointed out that once a decree has been 
passed against'a firm it can be executed 
under O. XXI, r. 50 not only against the 
property of the partnership but also 
against any person who has appeared as a 
parher. 01 who.has been individually served 
‘a8. a partner with a summons and has 
failed to appear. Thus the consequences 
‘ofa decree passed against a firm are to make 
‘the Jpartners who have been served indivi- 
‘ally liable. 

I. therefore, think that it could never 
iin been in the contemplation of the 
Legislattite tomakean agreement for refer- 
ente ‘to-arbitration by only one of the part- 
Werts binding on ‘all the partner merely 
‘éGatise ‘the suit ig against the firm as such. 

Relrance has been placed on the case 
‘of Ashar Das v.'Keshab Deo (4) where it 
“was held that a minor defendant whose 
guardian ad litem ‘did not put in an appear- 
‘rite ‘th ‘the ease nor contested the suit 

+ whs not a person interested in the matters 
which were referred to arbitration and that, 
‘terefore, this not joining in the reference, 
‘Gid-ndtinvalidate it. It may be fhat the 


KOR Intl, Ces. 161; 43 G. 290;.20 O. W. N. 137; 
BOM. Leg, 67; M A. L J. 97; 3 L.W. 145: 19 M. L. 
aw: igi, 20, H T 130% (1916) 1M. W.N 67; 18 Bom. 
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learned Judges on the facts came to thé 
conclusion that the matter referred to arbi- 
tration did not affect the interest of the 
minor at all. Weare not prepared to hold 
that if a defendant is interested in the 
subject-matter of the reference and does 
not join in the reference he is bound by the 
award merely because he did not choose 
to put in an appearance and contest the 
suit. In the present case as already remark+ 
ed Gopal Das was directly interested in ‘the 
subject-matter of the reference. 

I am accordingly of opinion that there 
is nothing in the ©. P.O. which entitles 
Sheo Prasad as one of the partners to refer 
the entire dispute to arbitration Without 
a agreement of the other partner Gopal. - 

as, 

- The learned Advocate for the respondents 
has lastly relied on the finding of the 
Subordinate Judge that although Gopal 
Das had not ‘agreed to'the reference to abis” 
tration at the time when it was so referred 
and had not signed the applicaticn, never- 
theless ‘he acawiesced in the proceedings 
and did actually on one cecasion ‘appear 
before the arbitrator. The question before 
us is really one of the illegality ef the 
reference. If there was no agreement of 
all thè parties at the time of reference then 
a subsequent agreement ‘eanndt make the 
reference itself valid though un@er certain 
circumstances it may ‘amount ‘to estoppel. 
In the present case, however, we caiirot hold 
‘that Gopal Das is precluded by’ ‘his subse qu- 
ent ‘conduct from challengingthe validity 
of the reference. He might ‘have ‘tried ‘to 
make ‘the best of the situation, but when 
the case'didtiotsuccced before the: arbitrator 
he falls back 'on ‘his right to dhallenge ‘its 
validity. 

We are not satisfied that the learned 
Judge has come to anhy distinét finding 
that. “asa matter of fact, Sheo Prasad ‘had 
authority to make'the reference on “behalf 
of tho other parther ‘Gopal Dds. ‘He “has 
merely referred to four previous occasions 
on which such a thing ‘was ‘done, but it 
might very well be that on‘those occasions 
Sheo Prasad had ‘special ‘authority or it 
might be that nodbjedtion “was raisell «on 
the point and considered. ‘Furthermore 
those cases were cases which tame ‘up 
before a kapra committee ‘(a’ ‘préviuusly 
appointed -board df arbitrators), ‘whereas 
in the: present case it was'anew.arbitrater— 
a Pleader'who was -going :to.constittte’the 
private tribunal, 
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I would accordingly allow this revision 
and setting aside the order of reference 
iwith whieh the award and the decree fall, 
to the ground), direct thatthe case be re- 
stored to its original file and disposed of 
according to law. Í 

Mukerji, J.—I agree, I. wish to add 
just a few words to emphasize my view 
that when a reference is made to arbitration 
in a suit in which a firm is a party all the 
members of the firm who are sought to be 
bound must join in making the reference. 
The object of enacting O. XXX of the C. 
P. ©. of 1903 was not to give any one of 
the members of the partnership any higher 

- authority than he possessed under the law 
before the enactment. For brevity of refer- 
ence it was sometimes expedient to describe 
certain partners merely by the name of the 
firm, A firm is not a corporation and has 
got no entity apart from the entities which 
‘constituted the firm. In order to establish 
the proposition that one of the members 
of a partnership business could refer a 
dispute toarbitration, on behalf of all the 
members of tne partnership, something 
more than the rules enacted in O, XXX 
of the Q. P, C., should be pointed out. It 
Will be noticed that inr. 2 of O. XXX, a 
défendant may at any time call upon the 
plaintiffs, who are suing under the name 
of their firm, to disclose the identity of the 


partners who constitute the firm, If they 


fail to disclose their names the proceed- 


' or the defendant firm must come before the 
Court under their original names and de- 
-Scriptions. This is an additional reason for 
helding that a partner is not entitled, except 
under a deed of authority, to refer a matter 
to arbitration so as to bind all his part- 
“ners, 

By the Court.—tThe revision is allow- 
‘ed, the award and thedecree areset aside 
and the case be restored to fhe original 
fileand be disposed of according to law. 
As Gopal Das is partly to be blamed 
“we direct that the costs should abide the 
event. 


Z. Ke Revision allowed, 
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MADRAS HIGH COURT. ` 
Civiu Revision Petition No. 740 o 1923. 
August 19, 1925. 
Present:—Mr. Justice Viswanatha Sastri, 
Dewan Rahadur GQ. KRISHNAMA- 
CHARI—PrLatntirF—PEtTITIONER 
versus 
Tus MUNICIPAL COUNCIL, 
SRIRANGAM, REPRESENTED BY ITS 
PRESENT OHAIRMAN Mr, K, 
SINGAM [IYENGAR— 


tax under s. 95 of the Act. h 

Section 354 (2) of the Madras District Municipalities 
Act read with cl. (28) of Sch. IV of the Act bars a suit 
for refund of professional tax imposed on a person 
who has not resided within the Municipal limits for 
the requisite period. In such a case the remedy .of 
the aggrieved party is only by way of appeal to the 
Municipal Council. ` 

Municipal Counejl, Nellore v, Rangayya, 19 M. 10; 8 
Ind. Dec. (N. s.) 71l and Municipal Chairman, Virudur 
patti v. Saravana Pillai, 54 Ind. Cas. 454; 10 L. W, 
592, followed, 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
in S Č. S. No. 5450 of 1920 on the file of 
the Court of Small Causes, Trichinopoly. 

Mr. K. R. Rangaswamy Iyengar, for the 
Petitioner. 3 

Mr. N. Rajagopalachariar, for the Ree 
spondent. 


JUDGMENT.—Petition by “the plaint- 
iff in 5. Ó. S. No. 5450 of 1922 on the file of 
the Court of Small Causés, Trichinopoly, to 
revise the decree dated 16th April 1923. 

The suit was to recover back pro- 
fessional tax collected from the plaintiff, 
The plaintiff is a resident of Hyderabad and 
has ahouse within the Municipal limits of 
Srirangam where he comes and spends a 
portion of his-vacation. He was called upon 
to pay professional tax for carrying on 


money-lending business at Srirangam and 


paid a'sum'of Rs. 50, under protest, It was 
urged before me that as he did not reside 
within the Municipal limits of Srirangam 
for 60 dars in the half year for which the 
tax was collected, he was not liable to be 
assessed. It was conceded that during the 
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half year for which the tax was levied, the 
plaintiff did come and reside at his house 
at Srirangam for some days. Such being the 
° case, he was a person Hable to be assessed, 
in case he came unders. 95 of the District 
Municipalities Act. THe term ‘residence’ is 
defined in s. 3, cl. (25) of the Act, and the 
plaintiff must, therefore, be deemed to reside 
within the limits of the Srirangam Munici- 
pality. Now assuming, fora moment that 
he ought to have resided for 60 daysin the 
half year for which he was assessed, s. 354 
(2) ofthe Act read with cl. (28) of Sch. IV 
bars the suit. The case appears to me to be 
on all fours with the case of Municipal 
Council, Nellore v, Rangayya (1) which was 
followed in Municipal Chairman, Virudu- 
-patti ý. Saravana Pillai (2). There a house 
-which,was completed only on 15th August 
1893 was assessed on llth September 1893 
and tax collected for the half year ending 
30th September 1893. It was held that 
although the building was notin a habitable 
state for 60 days in the halfyear, it should 
not be said that there was any illegal levy, 
and that the remedy lay only by way of 
appeal to the Municipal Council, I dismiss 
the petition with costs. 


V. N. V. Petition dismissed. 


Z. K. 
(1) 19 M. 10; 6 Ind. Dec. (N. s.) 711. 
(2) 54 Ind. Cas. 454; 10 L. W. 592. 





ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. .155 oF 1924. 
: * October 23, 1925. 

Present :—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Lindsay. 
ABDULLAH—Dsren pant —APPELLANT 

` VETSUS 
Mr. BADR-UL-ISLAM—PLAINTIFF— 
RESPONDENT. AR 
Custom—Wajib-ul-arz, entry in, construction of— 
Pukhta house, meaning of—Transfer, right of—Pre- 
* vious transfers, whether can be referred to. | 
According to a certain. clause in a wajib-ul-arza 
particular class of the inhabitants of a town had the 
‘right to transfer pukhia houses which they had- 
built at their own expense: S 
Held, (1) that for the purpose of determining the 
‘sense in which the expression “pukhia was used in 
the wayib-ul-arz it was permissible to refer to evi- 
dence relating to previous transfers of houses in the 
town . which had taken place without the right of 
transfer being questioned by the landlord; [p. 935, 


‘col. 1. te e 
8) cia the expression “pukhia” did not necessarily 
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imply the use of “kiln-dried” bricks in the building 
of the house and that it was applicable toa building 
iat character made of sun-dried bricks. 
10104. 

Letters Patent Appeal against a judgment 
ae Justice Neave, dated the 23rd June 
1924.. . 

Mr. M. A. Aziz, for the Appellant. 

Messrs. Iqbal Ahmad and Mukhtar Ahmad, 
for the Respondent. 

JUDGMENT.—What we have to deal 
with in this appeal isthe true construction 
of a wajib-ul-arz and in particular the 
clauses init which relate to the right of 
residents in the town of Jahangirpur to 
transfer their houses. f 

According to the wajib-ul-arz the inhabit- 
ants ofthis town are divided into two _ 
classes—the first consisting of persons who 
are described as “sharif qaum” or respectable 
classes, and the second class consisting of 
agriculturists and others. ; | 

The wajib-ul-arz sets out that persons in 
‘the first class, that is to say those who are 
“sharif” have a right to transfer “pulhta 
houses which they have built at their own 
expenses.” Theright of transfer is express- 
ed to be aright to transfer the houses as 
they stand. In this connection itis also 
‘to be noted that the wajib-wl-arz expressly 
declares thatthe zemindars of the village 
have no right whatever to interfere with 
this privilege of people who belong to the 
“sharif qaum.” 

In the case of the ordinary “riaya” and’. 
lower classes inhabiting the townit is dis- 
tinctly provided that they have no right to 
transfer their houses although they have 
the privilege ofselling the materials of their 
houses. | 

It is also to be added that neither class 
of residents hasany power to transfer the 
sites of the houses, those sites being the pro- 
perty of the zeminddr. 

In the present case it appears that in the’ 
year 1910 a shop was sold to the defendant. 
appellant Abdulla. In the year 1921 we 
have this suit brought by the zemindar 
asking for the ejectment of Abdulla, for the 
demolition of the shop and for the clearance 

eof thesite. It is not to be denied that when 
Abdulla took this property under the sale- 
deed just mentioned -his vendor, a “person 
who is described aS a bania, was represent- 
ed as having sold t Abdulla the site of 
the house. On all hands it-is clear that 
this bania had no right whateverto par 
with the site ofthe house which did no 
belong to him, l 


Wa 


[9] I. O. 1925] 


In the sale-deed the property which is sold 
is described as “dukan kham” which means 
a “kutcha” shop. 

The first Court decreed the plaintiff's 
claim. The first Court of Appeal reversed 
this decision and dismissed the suit being 
of opinion (1) that Abdulla’s vendor was a 
person belonging to the privileged class, (2) 
that he had a right to sell the house to 
Abdulla and that the landlord had no 
locus standi to interfere with this transac- 
tion or to claim posséssion of the site. 

That decision has been reversed by a 
learned Judgeof this Court against whose 
decision this present appeal is being enter- 
tained. ca 

It has been argued before us that the 
learned Judge of this Court has placed too 
narrow an interpretation upon the language 
of the wajib-ul-arz. He has, it seems, defi- 
nitely.laid down that the power of transfer 
which is vested in members of the respect- 
able cla% in this town is limited to cases in 
which the houses being transferred are 
what is. properly known as pukka houses, 
that is to say, houses which have been built 
of kiln-dried bricks. 

In the present case it is proved that 
the building is nota building which has 
been built of what is ordinarily known as 
pukka bricks... It is a building which has 
been constructed with sun-dried or kutcha 
bricks. In spite of this, however, the First 
Appellate Court held that the terms ofthe 
wajib-ul-arz applied to this building on 
the ground that it was a building of a 
substantial character. The Subordinate 
Judge thought that the expression “puihta” 
did not necessarily imply that houses to 
which the term was applied were houses 
built of kiln-dried bricks. R 

He also referred to the evidence on the 
record to show that a considerable number 
of transfers of buildings of this description 
had taken place without the right of trans- 
fer being questioned by thelandlord. He 
was, undoubtedly, entitled to refer to this 
evidence for the purpose of showing the 
sense in which the expression ‘ pukhta” is 
used in this town of Jahangirpur. . 

It appears to us after listening to the 
arguments of the learned Counsel that the 
learned Judge: ofthis Court has placed too 
narrow a construction on the expression 
“oukhta”, and we think that the” better 
sense was arrived at by the first Appellate 
Court. 

“ Taking the language as it stands in the 
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context we are of opinion that the interpre- 
tation adopted by the first Court of Appeal 
is more appropriate than that which found 
favour with the learned Judge of this Court. 
In the circumstances, therefore, we are of 
opinion that this appeal ought to be allow- 
ed, that the decree of the learned Judge 
of this Court should be discharged and 
that the decree of the first Appellate Conrt 
should be restored. We direct accordingly 
andalso direct that the appellant do get 
all his costs in this Court including fees 
on the higher scale. 


Z. K, Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DgcrEs No, 2203 | 
oF 1922, 
August 7, 1925, 
Present:—Justice Sir N, R. Chatterjea, ` 
KT., and Mr. Justice Cuming. 
HEM CHANDRA JELIA AND OTHERS— 
DEFENDANTS—APPELLANTS 
VEFSUS 


SATYA KINKAR SEN ano OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Construction of document—Landlord and tenant— 
Kabuliyat providing for payment of rent in kind—- 
Money value of rent stated in kabuliyat, effect of— 
Default in payment—Landlord, whether entitled to 
market value, or value stated in kabuliyat. 

A mourasi mokarrari kabuliyat provided that the 
tenant would pay certain fixed quantities of paddy 
and straw (the then value of which was stated in the 
kahbuliyat) without variation and thatin case of default 
he would pay bari (i. e., addition as interest) at a 
certain rate in kind, the money value of the bari, 
however, was not stated in the kabuliyat: , 

Held, (1) that the parties intended that only paddy 
and straw should be paid as rent and that it would be 
inconsistent with their intention to hold that a fixed 
sum, which might bea wholly inadequate value of the 
paddy at the date of the suit, was agreed upon to be 
paid in the event of non-delivery of the paddy and the 
straw in order to avoid any question as to their value: 
[p. 936, col. 2; p. 937, col. 1. g 

(2) that, therefore, in default of payment of the 
paddy and straw mentioned in the kabuliyat the land- 
lord was entitled to their market value at the date “ 
on which they should have been paid and not merely 
to the sum mentioned in the kabuliyat as the value of 
the paddy and straw. [p. 983, col. 1.} 

[Cass-law referred to.] 


Appeal against a decree ofthe District 
Judge, Bankura, dated the 25th of Mav 
1922, modifying that ofthe Munsif, Second 
a Bankura, dated the 6th of January 
1 * 


. 
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Babu Pdnehahon Ghose, for the Appel- 
lanta. 
Babu Asita Ranjan Ghose, for the Re- 
sponients, ~.. 
at. 1, JUDGMENT. 
y Chaitterjea; J.—The question involv- 
ed in this appealis whether the plaintiff is 
entitléd to thé markét value of the paddy 
aiid strdw reserved as rent in a kabuliyat, 
of. to, the price of the sama stated in it. 
|. The material portion of the kabuliyat is 
ää follows: “I having prayed to you for 
being granted a Permanent Settlement of 
about 7 bighas of land comprising jore, 
hasiland patit and described in the bound- 
aries given in the Schedule out of the same 
and which is held in khas by ycu, you 


have been pleased to grant me in accord- - 


ance with my prayer a Permanent Settle- 
ment ata jama of 10 (ten) maps of sanja 
paddy, Measured with a Rajhati pai of full 
méasure, (the price whéreof is Rs. 50) and 
10 (ten) pons of straw (the price whereof is 
Rs. 2) aba jama of the said sanja paddy, 
etc., the total price béing Rs, 52 per annum. 
Accordingly I bive in writing this kabuliyat 
that I shall deliver the said sanja paddy 
and straw without variation every year in 
the month of Magh, to you and later on to 
your héirs and répresentatives and shall 
make the patit. (fallow) lands culturable 
and cultivate the same along with the 
hasil (culturable) land in khas or have the 
same cultivated by letting out to tenants 
and shall go on holding and enjoying the 
same with great facility for ever down to 
my sons, son’s sons and so on in succession, 
if I make any default in delivering the 
sanja paddy., then I shall deliver bari 
(addition) of 2(two) salis of paddy for every 
map per every year. Ishall not get any 
remission of the stipulated sanja on the 
grounds of drought, inundation and sand- 
drift and so forth. On no account there 
‘shall eyer be any reduction or enhance- 
ment of the land and jáma aforesaid.” 
The learned District Judge held that the 
plaintiffs were entitled to the market value 
‘of paddy and straw. The defendant has 


‘appéaled to this Court and it is contended e 


that the plaintiffs are entitled only to the 
price of the paddy as mentioned in the 
kabuliyat. P | 

| Looking to the terms of the kabuliyat 
‘there can be no doubt that the rentstipulat- 
éd to be paid was a sanja rent (paddy and 


straw). A Settlement was made of the 7 
bighas oè land ata jama of 10 mapa of 
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paddy (measured witha certain measure) 
and ten pons of straw, the tenant agreed to 
deliver the sanja paddy and straw without 
variation in the month of Magh every year, 
and to pay bari (addition i.e., interest) 
at the rate of 2 salis for every map every 
year. There was. to be no reduction of 
enhancement of the said jama. It is trué 
the price of the paddy is stated to be Rs, 50 
and that of straw Rs. 2 total Rs. 52. But 
nowhere is it provided that on default of 
delivery of the paddy and straw the tenant 
would pay Rs. 52 as rent or that the. land- 
lord would realise the said sum of Rs. 52 
as rent. Then again in default of payment 
of the paddy and straw in the month of 
Magh, the tenant is to, pay bari (addition 
by way of interest) at 2 salis per imap. No 
price is stated of the same, and althotigh 
the price may be worked out, the kabuliyat 
doesnot state either that Rs. 52 was payable 
for the sanja rent or any money was pay- 
able for the bari. : 
Contracts for payment of rent in kind aré 
very common and have come up for coii- 
sideration to this Court in many cases, 
The decisions are not uniform. They were 
reviewed inthe case of Gurudas Sen v. 
Gobinda Chandra Sinha (1), as pointed 
out in that case: “Contracts for payment 
of bhag paddy as stated above are vety 
common, and it is well known that middle 
class people, specially of the bhadra logue 
class who cannot cultivate lands themselves, 
let out their lands for getting paddy for 
the consumption of their family,.and in 
some cases the bhag paddy is the only 
means of subsistence of the family. A 
certain value has to be fixed for the paddy 
in the kabuliyat, not only for the ascertain- 
ment of the registration fee, but also (and 
specially for fixing the stamp duty payable, 
though it is not so expressly stated in the 
kabuliyat. It is said that the parties may 
agree as to the value the paddy in order 
to avoid disputes and the going into any 
question as to the value in the event of 
its non-delivery. But that would be a 
question of intention, and if it is clear from 
the kabuliyat (for instance where it is 
provided that the paddy isto be delivered 
in a particular month or measured with a 
certain measure) that it is only paddy which 
the parties intended should be paid, it 
would be inconsistent with that intention 
to hold that a fixed sum (which might be a 


(1) 54 Ind, Oas, 914; 24 O. W. N. 85, 


tji £ d. 1845) 
Wholly inadéquaté valué òf the paddy at 
the date of the suit) was agreed upon to-be 
paid ifi tHe event Gf tionedélivery of the 
paddy in order to avoid any question as to 
its valiésin GAseS Where the Value is mérely 
méntidhéd without anf éxpréss stipulation 
td pay stiéh valué ih thé évènt of bon- 
délivety of the paddy. Bata : 
“Tt iS a fliattér’ öf Beat hardship in such 
Cases; a8 the valiie of the paddy at the daté 
_ of the -kabiliyat might be ore rüpee á 

didang, Whilé ab thé date of the suit, it 
might bê fotir rupees pet imaund, and if he 
is fö get the value òf thé paddy méntioned 
in the kabiuliyat, he would get otily one 
oe of the paddy agreed upon to be 
paid. ; 

“A. distinction may perhaps be drawn 
bétweeh such casés, and cases where there 
is an éxpress stipulation to pay the stim 
mehtiohed ifi the kabuliyat as the value 
òf thé, paddy in the evetit of its hon: 
délivery. But as stated above; éven 
Where théete is sith dn expréss stipu- 
lation to pay the value mentionéd in the 
Rabuliyat in thé évént of non-delivery of 
the paddy, it has béén held upoh a cob- 
‘struction of the contract in some caséé, that 
the. value mentioned was the value of the 
paddy at the date of the contract or stated 
for the purposes of registration, while 4 
contrary view has been taken in some othe? 
caseg”. Ii may be pointed out that thé éx- 
pression bhag meant sanja in the above judg- 
ment, por o aga 

‘The case of Asutosh Mukhòpadhya v. 
Haran Chandra Mukerjee (2) is relied upon 
èn behalf of the appêllanis. In that case 
the kabuliyat stipulated to pay cash rent at 
the rate of Re. 1-6-8 and 7 aris of paddy. 
It further stated that the market value of 
the paddy was Rs. 15 and thatthe total rent 
was Rs, 16-6-8 obtained by the addition of 
the rent in cash and the money value of the 
rent in kind.: The learned Chief Justice 
(Sanderson ©. J., and Mookerjee, J.,) held 
that the rent was fixed at Rb’ 16-6-8 if the 
tenant should fail to déliver the paddy 
under the terms of the contract. In the 
case of Dwarika Nath v. Dwijendra Nath 
(3) also, upon which relianté Was placed fh 
‘the above case, the kabuliyat provided for 
` rent Rs, 59-10and also the payment ‘of 1} 
bish of paddy which “may be valued ‘at 
‘Rs. 30 by gness” making a total of Rs. 89-10. 

_(2) 53 Iad. Cas. 332; 83 C. W. N. 1021; 39 C, L. J. 41; 
‘47 ©. 133 


1-(8)-53 Indy Cas, 103; 30'0. L. J. 37; 47°C. 189m 
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as the assessed rent. The total rent was de- 
scribed as abadharita jama (lixed rént) in 
the leasé which was a mourasi mokaräri 
leaSe, and the learned Judges (Maclean; C:J., 
and Banerji, J.) héld that the rent was 
fixed at Rs. 59-10, and that though the pat- 
ties intended to payso much in kind and so 
much in money, in order to avoid disputes 
dnd going into any question as to the value 
of the paddy in the évent of its rion-delivery 
thé parties agreed that it should be valyed 
at Rs. 80 by estiniation and that view was 
supported by the words “making a total of 
Rs. 89-10 as thé assessed rent”. 

Thére aré no such provisions in the present 
case, ho money rent is fixed nor is R5. 52 
stated to be payable in the event of the non- 
délivery of the paddy nor the cash rent for 
the bari. Although as pointed out. in the 
case of Gurudas Sen v. Gobinda Chandra 
Sinha (1) Some observations in the case of 
Afar v. Surja Kumar Ghose (4) and somé 
recent decisions also, affect the class of 
decisions where a money value is merely 
stated without any agreement to pay such 
value, and it is desirable that the question 
should be settled by a Full Bench, the terms 
of the contract in the present case are 
materially, different from those in, Asutosh 
Mukhopadhya v, Haran Chandra Mukerjee 
(2) (a decision of three Juages Newbould, J., 
dissenting), and Dwarka Nath v, Dwijendra 
Nath (3). We do not think, therefore, that 


the case should be referred to a Full 
Bench. a, _ 
It may be ointed out that in 


Afars ‘case (4) the plaintiff attempted 
to prove by oral evidence that the value 
‘of the paddy was mentioned in the 
lease for the purpose of the registration 
feé; and Mookerjee, J., accordingly held 
that it was not competentto the plaintiff to 
‘do so having regard to fhé provisions of s. 
92 of the Evidénce Act. Büt there is no 
question of adducing oral .evidence in ihe 
‘present case. The Court has to construe 
the contract, and the question is whether 
the price of the paddy and straw was stated 
in the kabuliyat for the purpose of fixing the 
rent at Rs. 520r it was #o stated as a price 
must be mentioned in every case for fixing 
the stamp duty and the registration fee pay- 
able. e > : 

That is a matter of construction and 
having regard to all the terms of the 
kabuliyat there can be no doubt that Rs. 52 
the price of the paddy and straw was not 

(4) 7 Ind, Cas. 842;-15 O. W.N. 249; 12 C. L. J. 649. 
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the rent agreed upon as payable upon non- 
delivery of the paddy. 

The Settlement is a mokarrari one, and 
there is to be no variation in the jama. But 
the mokarrari rentis 10 maps of paddy and 
10 pons of straw. That remains fixed what- 
ever fluctuation there may be in the market 
price of the paddy and straw, 

We were referred to a recent case decided 
onthe yth July 1924. In that case at the 
end of the kabuliyat it was stated “The 
present market priceof the said paddy and 
straw is Rs 59", and the learned Judges 
held that that was the sum fixed as rent by 
the contract. There was no stipulation to 
pay bari atso much per map asin the pre- 
sent and the case is distinguishable. Aswe 
have said, each case must be decided upon 
the terms of the contract, and having regard 
to the terms of the contract in the present 
case we think that the decision of the Court 
below is correct. The appeal is accordingly 
dismissed with costs. 

Cuming, J.—I agree. 

Z. K. Appeal dismissed. 


OUDH CHIEF COURT. 
Szconp CIVIL APPEAL No. 324 or 1924. 
November 12, 1925. 
Present:—Mr. Justice Hasan. 
CHANDRA SEN SINGH—Derenpant 
—APPELLANT 
VvETSUS 
BHAGWAN SINGH AND ANoTHER— 
PLAINTIFFS-—RESPONDENTS. 

Oudh Rent Act (XXII vf 1886), ss. 8 (17), 7-A (5)— 
Execution of decree—Sale of sir land—Hzx-proprietary 
rights—Auction-purchaser, rights of —Trees planted on 
sir land, effect of. 

A question of pure law which was raised but not 
pressed befose the lower Court can be argued in 
second appeal. [p. 938, col. 2.] 

Where sir land is sold at an auction sale in execu- 
tion of a decreas agains? the proprietor, the auction- 
purchaser acquires only the rights of the proprietor 
to recover rent from the ex-proprietary tenant and is 
not entitled to recover actual possession of the land. 
{p. 939, col. 2.] 

All arrangements in contravention of the policy of 
the law which secures ex-proprietary rights in sir 
lands to the proprietor on a transfer of proprietary 
tights are contrary to law, illegal and void and cannot 
be enforced by the vendee in any Oivil or Revenue 
Court. [p. 939, col. 2; p. 910, col. 1] 

The fact that trees are planted on sir land does not 
destroy the character of the land as sir [p. 039, col. 
o 

J 


Appeal against a decree of the Subordi- 
nate Judge, Hardoi, dated the 30th April 
1924,reversing that ofthe Munsif, Shahabad, 
dated the 1st of November 1922, 
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k Mr. Raj Narain Shukla, for the Appel- 
ant. 
Mr. Motilal Saksena, for the Respondents. 


JUDGMENT.—This is the defendant's 
appeal in a suit brought by the plaintiffs- 
respondents for possession of.grove No. 184 
situate in village Ismailpur, Pargana 
Pachoha, in the District of Hardoi, and also 
for damages. The respondents’ claim has 
succeeded in both the lower Courts. 

In the memorandum of appeal to this, 
Court five grounds of objection were taken 
against the judgment of the lower Appel- 
late Court, At the hearing of the appeal 
before me the learned Pleader for the 
appellant confined his arguments to grounds 
Nos. 1, 3 and 4 only. The substance . of 
these grounds is that plot No. 184 being 
the sir land of the original proprietor could 
not be and was not sold tothe plaintiffs- 
respondents under the auction-sale of the 
20th January 1915. On the basis “of this 
contention it was argued that the suit for 
possession of plot No. 184 was not main- 
tainable, the original proprietor having 
acquired ex-proprietary tenancy rights. in 
the same. 


lt is not disputed that the proprietary 
right in the plot in question vests in the re- 
spondents. The question is whether they are 
entitled to actual possession of it or only 
to rent in the right of proprietor from the 
ex-proprietary tenant. The point now rais- 
ed in the appeal hefore me was not raised in 
the Trial Court but it was distinctly raised 
in the grounds of appeal before the lower 
Appellate Court. It appears, however, from 
the judgment of the lower Appellate Court 
thatat the hearing of the appeal before that 
Court the point was not pressed. The ques- 
tion being one of pure law I am of opinion 
that the appellant is not estopped from 
raising itin this Court. I now proceed to 
state the facts of the case and give my judg- 
ment in the appeal. ` 


Plot. No. 184 is admittedly a grove and 
was included withina lbiswa 17 biswansis 
zemindari share of the ancestors of Subedar 
Singh, defendant No. 2 to the suit out of 
which this appeal arises. A l biswa out of 
this share was mortgaged on the 3rd July 
1896 to Lalta Singh, father of the defend- 
ant-appeliant Chandrasen Singh. Lalta 
Singh brought a suit to enforce the mortgage 
of the 3rd July 1896 and obtained a decree, 
This 1 biswa share was sold at auction in 
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execution of Lalta Singh's decree and pur- 
chased by the plaintiffs-respondents on the 
20th January 1915. Afterwards on the 5th 
February 1921 Subedar Singh soldthe grove 
in suit together with other properties to the 
defendant-appellant- Chandrasen Singh. 
Chandrasen Singh obtained mutation of 
names in respect of the property conveyed 
to him including the grove in question and 
entered. into the possession of the same. 
‘This had the effect of dispossessing the 
plaintifis-respondents and gave cause of 
action for the present suit. 
_ In the proclamation prepared for the 
‘purpose of the sale in pursuance of Lalta 
Singh’s decree plot No. 184 is shown 
‘amongst the sir plots of the judgment- 
‘debtor with a total area of 4 bighas and 14 
‘biswas and is described as a grove. The 
plaintiffs claim their'share of 2 bighas 10 
biswas and 24 biswansis in the area con- 
stituting the grove No. 184. The sale 
certificate, which was granted to. the plaint- 
iffs-respondents (Hx. 2), describes the 
property soldas 1 biswa “hagiat” in village 
Ismailpur comprising an area of 35 bighas 7 
biswas and 15 biswansis. It is perfectly 
clear and indeed it is common ground that 
the sale of the 1 biswa zemindari share 
- carried with it the proprietary rights in the 
corresponding area -of grove No. 134. It is 
equally clear that if that grove constitutes 
sir land within the meaning of cl. (17) of 
“s. 3 of Act XXII of 1886 the sale gave rise to 
„the right of ex-proprietary tenancy in that 
“plot in favour of ‘the defendant-judgment- 
debtor, Subedar Singh, Clause (17),. to 
which reference has just now been made, 
was added to Act XXII of 1886 bys. 5 of the 
Local Legislative Act IV of 1921. Accord- 
ing to sub-cel. (a) of cl. (17) “land which 
for the seven years immediately preceding 
the passing: of this Act had been continuous- 
‘ly dealt with as sirin the distribution of 
‘proprietary cr under-proprietary profits 
and charges” means “sir”: “Provided, second- 
ly, that land which was re¢orded as sir 
at the last Settlement prior to the passing 
‘of this Act and has been continuously so 
“recorded since, shall be presumed to be land 
of the class mentioned in cl. (a) till th® 
contrary is proved: Provided, thirdly, that 
land which is sir under cls. (a), (b), (c) or 
(d) shall cease to be sir when it becomes 
‘the subject of an ex-proprietary tenancy.” 
In the khasras for 13U1 and 1302 plot No. 
184 zis recorded as bagh sir bandobast. The 
‘same entry has continued since as is evid- 
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enced by the khasras for 1316, 1318 and 
1322 Faslies (Exs. 9, 10 and 11 respectiv e- 
ly). Itis clear, therefore, that plot No. 184 
is sir within the meaning of sub-cl. (a) of 
el. (17) of s. 3 of Act XXII of. 1886. Further 
it has been repeatedly held by the Board 
of Revenue that the fact that trees are 
planted on sir land does not destroy the 
character of the land assir. Reference may 
be made inthis connection to the decision 
of tbe Board of Revenue in the case of 
Lachmi Narain v. Jai Kishan [Volume 
3 ofthe Unpublished Decisions, page 159.] 
The same view has prevailed in the High 
Court at Allahabad as appears from the 
decisions of that Court in the following 
cases: Deoki Nandan v. Dhian Singh (1), 
Jugal v. Deoki Nandan (2) and lastly, 
Shiam Lal v. Anant Ram (3). According to 
s. 7-A Subedar Singh acquired by virtue 
of the saleof the 20th January 1915 ex- 
proprietary rights in the land ofplot No. 
184. 


Two alternative constructions are possible 


‘of the sale of the 20th January 1915 in 


favour of the respondents. The construc- 
tion which is consistent with law is that at 
that sale only proprietary rights in the 
corresponding area of plot No. 184 passed 
in favour of the purchasers. The second 
possible construction is that it carried with 
it even the right of actual possession, in 
other words it did not respect the right of 
ex-proprietary tenancy which the law gave 
tothe judgment-debtor. If the first con- 
struction is to be adopted asit should be 
it would follow that the plaintiffs are not 
entitled to take actual possession of the 
plot in suit. But even if the second con- 
struction is to be adopted the result would 
be the same because if the sale. purported 
to wipe off the ex-proprietary tenancy to 
that extent the- sale was.llegal and wholly 
void and consequently the ex-proprietary 
rights of the defendant-judgment-debtor 
remained unaffected. In giving the judg- 
ment of their Lordshipsof the Privy Council 
in the case of Moti Chand v. Ikram Ullah 
Khan (4), Sir John Edge said that all 
arrangements in contravention of the policy 


(1) 8 A. 467; A. W. N. (1882) 192; 5 Ind. Dee. (x. s.) 
18 


(2) 9 ‘A. 83; A. W. N. (1886) 320; 5 Ind. Deo. (x. s. 
489 (F. B.). l 

(3) 17 Ind. Gas. 302. - 

(4) 39 Ind. Cas. 45k: 4t L A. 5i; 15 A. L. J. 150; 
5 L. W. 335: 21 M. L. T. 267; 32 M. L. J. 383; 21 C 
W. N. 616; 19 Bom. L. R. 433; 39 A. 173; 26 0. L.J. 
24; (1917) M. W. N. 453 (P. 0). ; 
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of the law which secures ex-proprietary 
rights in sir lands on a transfer of proprie- 
tary rights are “contrary tö law and are 
illegal and void and cannot be enforced by 
thé vendee in any Civil Court or’ in any 
Oourt of Revenue.” 

On behalf of the respondents it was 
argued that the defendant-appellant is in 
no better position than the plaintiffs- 
respondents. The sale of the 5th February 
1921 of the plot in suit in favour of the de- 
fendant-appellant gave him no right to the 
possession of the same. Thisis perfectly true 
but the appellant isin the fortunate posi- 
.tion ofa defendant. The maxim “in pari 
delicto potior est conditio possidentis” ap- 
plies. Phe Court will help neither party. 
‘Let the estate lie where it falls.” 

On the grounds stated above, I allow 
this appeal, set aside the decrees of the 
Courts below and dismiss the plaintiffs’ 
suit. As the point on which the appeal now 
“succeeds was not taken in the Court of 
first instance and though taken in the lower 
Appellate Court was not pressed I order 
aie the parties shall bear their own costs 
throughout. 


Z.K. : Appeal allowed. 


_. MADRAS HIGH COURT. | 
Rererencs Cass No. 3 or 1924 anv No. 8 
oF 1925. 

| August 17, 1925. 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice and 

Mr. Justice Beasley, : 
Tus COMMISSIONER or INCOME-TAX, 
MADRAS—Rererrine OFFICER 
* Versus 
Sri KRISHNA CHANDRA GAJAPATHI 
NARAYANA DAS, RAJA or PARLA- 
KIMIDI—AssEs+5E. 
Income Tax Act (XI of 1982), ss. 9 (1) (7), 84— 
House furnished and ready for occupation, whether 
` yacant—Deliberate omission to assess property owing to 
‘erroneous construction of statutory provision—Pro- 
+ perty, whether can be assessed in the following year. 
Where a person who owns a house ‘keeps it furnished 
and ready for his own occupation or for the occupation 
of his guests, ‘the house cannot be said to have been 
vacant during a particular year within the. meaning 
ofs. 9 (1) (7) of the Incomé Tax Act merély because 
it was not actually occupied by the owner or ‘by his 
guests at any time during that year. ' The owner must 
be deemed to be in occupation of the house and is 
liable to be assessed in respect of the house. [p. 911, 
col, Lj i 
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Section 34 of the Income Tax Act applies to. a case 
where the Income Tax Officer has deliberately adopt- 
ed an erroneous construction of a provision of the 
Actand has thus failed to assess a particular iter of 
income, just as much as to acase where he has not 
considered the matter at all and has simply omitted 
an assessible item from his viéi and from his assess- 
ment. [p. 94], col. 2; p. 942, col. = h 
Where; therefore; an Income Tax Qfficer_ proceeding 
upon an erroneous assumption that certain property 
is not liable to assessment has failed fo ‘assess the 
income arising from such property in & particular’ yeng, 
such item is liable to be assessed in respect of that. 
year in the following year under s, 3fof the Act. 

. 941, col. 2.] 

Cases stated under s. 66 (2) of thé Income 
Tax Act by the Cotimissioner of Income Tax 
referring the following questions for the 
decision of the High Court. ` l 

(1) Whether the interest on arrears of 
rent charged by a larid-holder to his tenants 
i “agricultural income" within the méan- 
ing ots, 2 (1) (a) of the Incomé Tak Act ? 

(2) Whether income which thé Aéséssing 
Officer in 1922-23 deliberately fefrained 
from taxing can bė taxed in 1923-2) under 
5. 34 of the Income Tax Act? and — 

(3) Whether under b. 9, cl. (1), sub-el. (vii) 
of the Income Tax Act XI of 1922, the 
‘buildings inentioned in the schedule to bis 
letter No. 102 of 1924, dated the 16th March 
1925, are exempt from inconie-tax fof the 
period found vacant? _ 

Mr. M. Patanjali Sastriar, for the Commis- 
sioner. ears 

Mr. T. R. Ramachandra Iyer for Mr, L. 
A. Govindaraghava lyer, for the Assessee, in 
Reference Case No. 3 of 1924. f 

Mr. L S. Veeraraghava Iyer, for the, 
Assesseé in Réferencé Case No. 8 of 1926, 

JUDGMENT. 

Coutts Trotter, ©. J,—The short 

point here is whether certain bungalows 


‘which belong to the Rajah of Parlakimidi 


are or are hot assessable, under s. 9 of 
the Indian Income Tax Act XI of 1922. 
The bub section material to this question 
is sub-s. (1) (7):—“ In respect of vaganciés, 
such sum as the Income Tax Officer may 
determine «having regard to the cjr- 
cumstances of the case, isto be the tax 
payable by the assessee”. The question we 
have to determine is what the section means 
eby “vacancies”. The Executive Authorities 
have issued for the guidance of their 
officers a manual and this case has been put 
forward in the form of asking us to say 
whetheres. 32 of the manual is in consonance 
with the words of the Act. Ordindrily we 
should not view the matter from the point 
of view because the manual which is called 
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notes of instructions is obviously merely a 
document for the guidance of officials. All 
we have to determine is two short questions, 
first, whether these bungalows in the cir- 
cumstances of the case can be described 
within the meaning of thesection as being 
vacant, the second question which I shall 
des] with separately in a moment is whe- 
ther the assessment in this case can be 
wade retrospective for one year under the 
provisions ofs, 34. To take the first ques- 
tion, the manual says outright that the sub- 
section only applies to property which is 
usually let to atenant. ‘Without deciding 
‘whether that is cornect.or not and whether 
aman who had a house that he neyer let 
“put who dismantled it and locked-it up 
for the year would or would not be assess- 
Ahle, it is.clear that these houses are in 
fact meverlet. “The description of the case 
- sated by Mr. Strathie is quite clear: 

““Buhgalow No. lis kept by the Rajah as a 
guest ‘house for Government officers and 
‘thers ‘visiting Parlakimidi., Bungalow 
No..2 is only used by the Rajah or his 
‘officers who visit Berhampore. Bungalow 
No..3.38 -occupied..only about 2 months in 
‘the year when the Rajah visits Madras 





4) (1877) 2 Q. B. D. 581; 46 L. J. M. C.243; 871. Ty 
jon; 25 W. R827 


a Cale 


"page of UN SUB DAE TU 


+ 


respectfully 
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where the learned Judge says this:—“If, 
howeyer, he {that is, the owner) furnishes 
it (that is, the vacant house) and keeps it ` 
ready for habitation whenever he pleases 
to go to it, he is an occupier though he 
may not reside in it one day in a year”. 
That seems tome to be conclusive and I 
spect: agree with that yjew and 
think that thatis the proper construction 
of the Statute. In my opinion, therefore, 
the assessee is liable for assessment in 
respect of.all the bungalows referred to in 
the case. | 

The next point is whether the assessment 
can be made retrospective. It appears 
that in the previous year the Income Tax 
Officer had to consider the question and 
came to the conclusion that the Rajah was 
not assessable in respect of these bungalows. 
The section of the English Act of 1918, 
s.. 125, is quite clear, because it provides 
expressly for the case where an allowance 
or exemption or abatement unauthorised 
by the Act has been deliberately made by 
the predecessor or the surveyor with whom 
the section is‘concerned. The Indian Act 
(s. 34) is not quite so explicit. What it Says 
is this: _ “If for any reason, income charge- 
able with income-tax has escaped assess- 
ment in.any yearor has been assessed at 
too lowa rate, the Income Tax Officer may, 
withinayear, serve a notice.” It is said 
that ‘escaped assessment’ must mean not 
that the question has béen considered and 
decided in favour of the assessment, but 
that the Income Tax Officer has omitted to 
consider the question at all or was unaware 
of the existence of the property now sought 
to be taxed and, therefore, passed it over and 
that it does not apply to cases where the 
Income Tax Officer on consideration came to 
the conclusion, ex hypothesi an eerroneous 
conclusion that the property in question 
was not assessable. It seems to me that 
that construction.is forbidden by the alter- 
native case put in the section ; “where the 
income has heen assessed at too low a rate” 
that. cannot bea matter of mere inadyert- 
ance, that must refer to a deliberate’ 
assessment made by the Income Tax Officer 
in the preceding year. with knowledge of’ 
the facts.and circumstances. It appears to 
me ‘that.a-similar view must be.taken of the 
previous words (‘escaped assessment’) and 
that it applies the:cases where the Income 
‘Tax Officer had deliberately adopted an 
erroneous .construction of the Act just as 
much as toa case where the officer haa not 
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‘considered the matter at all, but simply 
omitted the assessable property from his 
view and from his assessment, In my 
opinion, the questions referred to us must 


“both be answered adversely to the assessee 


and it must be held that the property 
referred to usis not property describable 


-as vacant during the year of assessment 


and that there is nothing in the Statute to 
prevent the. Assessing Officer from recover- 
ing income-tax for the previous year as 
allowed by s. 34. A 
` Rs. 150 willbe allowed for costs in each 

case. 

Beasley, J.—I agree. 

V. N. V. 


Z. K. Order accordingly. 





OUDH CHIEF COURT. 
Seconp Crvit APPEALS Nos. 250 anp 251 
oF 1924. 

November 23, 1925. 
Present:——Mr. Justice Misra. 
Chaudhuri GAJRAJ SINGH—P tatrxtirr— 
APPELLANT : 

versus 


NANHU SINGH AND ANoTHER—DEFENDANTS 


— RESPONDENTS. 

Appeal, second—Custom, question of—Wajib-ul-arz, 
entry in, value of-—Finding of fact—Interference by 
High Court. : a 

The question whether an entry in a wajib-ul-arz, 
even if unrebutted, is or is not sufficient proof of the 
custom recited therein, is a question of fact and can- 
not be agitated in szcond appeal. [p. 942, col. 2.] 

16 cannot be laid down as a proposition of law that 
an entry ina wajib-ul-arz, if not‘ rebutted, must be 
accepted as sufficient proof of the custom recorded 
therein. [p. 943, col. 1.) 

[Case-law referred to.] | h 

Second appeal against the judgment and 
decree of the Subordinate Judge, Unao, 
dated the 12th March 1924, reversing that of 
the Muns¢éf, Safipur, dated the 19th Decem- 
ber 1923. | 

Mr. Motilal Subsena, for the Appellant. 

Mr. S. M. Ahmad, for Respondent No. 2. 

JUDGMENT.—These two appeals 
arise out of two suits for pre-emption 
brought by the plaintiff-appellant on the 


` basis of two mortgages, one executed on the 


14th April 1923 by Musammat Janaka de- 
fendant No. 2 and Jodha Singh, defendant 
No. 3 in favour of Nanhu Singh defend- 
ant No. L and the other executed on the 
14th July 1923 by the same Jodha Singh in 
favour of the same Nanhu Singh. The 
plaintif alleged that according to the 
custom recorded in the wajib-ul-arz pre- 
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emption could be claimed in regard to mort- 
gage transactions. The defendants in both 
the suits denied the custom and contended 
that even if such a custom be established it 
Va unreasonable and could not be enforc- 
ed. 

The Trial Court, the Munsif of Safipur, 
held that the custom was established but he 
held that the custom was an unreasonable 
one and should not, therefore, be enforced. 
He thereupon dismissed both the suits of 
the plaintiff. 

On appeal the learned Subordinate Judge 
of Unao held that custom was not establish- 
ed and without going into the question as 
to whether the said custom was reasonable 
or otherwise he dismissed the plaintiff's 
appeals. 

In second appeal it is contended before 
me that the learned Subordinate Judge was 
wrong in finding that the custom had not 
been established. In my opinion the finding ` 
of fact arrived at by the learned Subordi- 
nate Judge in appealis binding upon me 
and I cannot disturb it in second appeal. - 
It iscontended that the learned Subordinate 
Judge should have accepted .the entry in 
the wajzb-ul-arz as sufficient proof of custom 
especially in view of the fact that no evi- 
dence in rebuttal had been given by the re- 
spondents. I cannot accept this contention 
It was held by the late Court of the Judicial 
Commissioner of Oudh so far back as the 
year 1901 in the case of Pragi v. Baiju (1), 
that the question whether a single wajib-ul- 
arz, even if unrebutted was or was not suffi- 
cient proof of a custom entered therein, 
could not be agitated in second appeal’ 
inasmuch as it could not be considered a 
question of law but was one of fact. There 
in his judgment on pages'77 and 78*, Mr. 
Spankie, A J. C., observed as follows:— 

“Tt follows from what I have said above 
that the question, whether a particular 
wajib ul-arz is sufficient proof of a custom 
recorded in it, is a question not of law, but 
one of fact, as it is a question as to the weight 
or value to be attached to it. The District 
Judge held that the wajib-ul-arz in this case, 
if not rebutted, was conclusive proof of the 
custom. Here I think that he was wrong. 
But he has also looked at the wajib-ul-arz 


“in another way, that is to say, in the way 


in which I think he should have looked at 

it, namely, to see what weight should be 

attached to it as proof of the custom, mere- 
0) 4 Ô. G. 71. 
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ly asa piece of evidence. Looking at it in 
that way he was of opinion that the entry 
in it was sufficient proof of the custom, if 
the-entry was not rebutted. Sitting as a 
. Court of Second Appeal, I am not competent 
to consider whether the District Judge 
should or should not have attached as much 
value to the wajib-ul-arz as he has done, 
dealing with it on the assumption that it is 
not conclusive proof, even if not rebutted.” 

This has been the accepted view of law 
all along in the Province of Oudh. In 
Lalman v. Nand Lal (2) Mr. Lindsay, A.J.C,, 
held that the question whether or not a 
custom éxists is one of fact and it is not 
competent to a Court of Second Appeal to 
consider the credibility of any particular 
evidence which has been put forward in 
proof of the issue. To thesame effect is the 
decision of the Allahabad High Court re- 
potted in Hashim Ali v. Abdur Rahman 
(3)..In Ram Kumar v. Har Prasad (4) 
Cuming, A. J.C.; held the same view. 

On behalf of the appellant reliance 
was placed upon a recent ruling of their 
Lordships of the Privy Council reported 
in Balgobind v. Badri Prasad (5). It is 
no doubt true-that in that case their 
Lordships of the Privy Council con- 
sidered the wajib-ul-arz to be sufficient 
proof of the custom relied upon. The 
two Courts in India had differed upon 
the question of custom and their Lordships 
were called upon to decide the question as 
a question of fact. That case cannot be 
considered to be an authority for the pro- 
position that in every case it should be held 
asa matter-of law that an entry in the 
wajib-ul-arz if not rebutted must be accept- 
ed as sufficient proof of the custem recorded 
therein. That this is not so would be clear 
from another decision of their Lordships of 
the Privy Council in Anant Singh v. Durga 
Singh (63. 

Sitting as a Couri of Second Appeal it is 
not my duty to consider whether the learn- 
ed Subordinate Judge was right or wrong 

(2) 20 Ind. Cas. 894; ITO CLs 

(3) 28 A. 698; 3 A. Gd. 467; A. W. N. (1906) 187. 

(4) 76 Ind. Cas. 1021; 9 O. & A. L. R. 648; (1925) 
A. L Rs (0) 64. 

(5) 74 Ind, Cas. 449; 26 £ 0. 217; 21_A. L. J. 578; 
(1923) A. L R. (P. C.) 70; 9 O. .R. 

L. J. 289; 45 A. 413; 38 6 1. J. 302; (1923) M. W. 


N. 799; 33 M. L. T. 317; 100. L. J. 368; 50 I. A, 196; 
29 C, W.N. 465 (P.O 


(6) 6 Ind. Cas. Si on 363; 14 CO. W. N. 770; 12 — 


0. L.J. 36; TA, L. J. 704; 13 0. 0. 163; 37 I. A. 19]; 
12 Bom. L. R. 504; § M. L: T. 79; (1910) M. W. N. 
327 20M. L J. 604 (P, a) 
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-L. R. 281; 22A. L 
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in rejecting the bare entry in the wajib-ul- 
arzrelied upon by the appellant as sufficient 
proof of the custom. It was for him to 
accept it orto reject it. If he has rejected 
it his decision cannot be disturbed in second 
appeal. In my opinion it is not open to the 
appellant to contest the finding of fact 
arrived ar by the learned Subordinate Judge 
in second appeal. 

The appeals fail and are, therefore, dis- 
missed with costs. 


Z. K. Appeals dismissed. 


MADRAS HIGH COURT. 
SECOND Crvin AppgaL No. 711 op 1924, 
August 11, 1925. 

Present :—Mr. Justice Phillips. 
VASTEVA HOLLA AND ANOTHER— 
DEFENDANTS—-APPELLANTS 
versus 
P. MAHABALA RAO-—PLAINTIFR— 


RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 76—Re- 
demption sutt—Mortgagee in possession— Liability to 
pay enhanced assessment—Costs. 

In the absence of a contract to the contrary, a mort- 
gagee in possession is bound to pay enhanced assess- 
ment on the mortgaged property, apart altogether 
from the provisions ri s. 76 of the Transfer of Pro- 
perty Act. [p. 944, col. 1] 

‘Abid Husain Khan v. Kaniz Fatima, 80 Ind. Cas. 
1019; 46 A. 269; ( (1059 A: I. R. (P. C.) 102; 100. & A. 
J. 284; 34 M. L. T. 78; 19 L. W. 
703; 27 0. C. 72; 110. L J: 427; Ag M. W.N. 657; 
29 C. W. N. 214; 511. A. 157; L. R. 5 A. (P. C.) 212; i 
O. W. N. 33 (P. C.), relied on. 

In a redemption suit the mortgagee would ordinarily 
be entitled to his costs but this is subject to the dis- 
cretion of the Court where he raises questions which 
involve a denial of the mortgagor's right to redeem. 


‘[p. 944, col. 2.] 


Second. appeal against a decree of the 
Court of the Subordinate J udge, South 


- Kanara, in A. S. No. 89 of 1923 (A. S. No. 294 


of 1922, on the file of the District Court, 
South Kanara), preferred against that of. 
the Court of the District Munsif, Kunda- 
pur, in O. S. No. 594 of 1920. ; 
Mr, K. T. Adiga, for the Appellants. 
a B. Sitarama Rao, for the Respond- 


a 'UDGMENT.—In this appeal against 
a redemption decree, the defendants, mort- 
gagees, raise three points for consideration, 
The first point urged is that the mortgagees 


ba ` 
are entitled to set-off the enhanced assess- 
meiit which has ‘been paid by them and add 
it to the mortgage amount. Under the 
Transfér of Property Act, the mortgagee is 
bound to pay enhanced assessment uniess 
there is a contract to the contrary and if 
this principle is to “be applied, although 
this particular mortgage was executed 


before the Transfer, of Property Act was. 


passed, I think that the mortgagees would 
be bound to pay the enhanced assessment 
theniselves, because I can read no contract 
i the contrary in the document, There is 
a provision that the mortgagees shall pay 
the assessment and that they should get the 
revenue registry in their own names, in 
virtue of which they would themselves be 
called upon to pay the assessment leviable 
at any particular time. Two cases were 
relied on by the prone Subbarow v. 
Venkata Narasimhan (i) and Panigatan 
Kanaran y. Raman Nair (2). In the first 
of these cases no facts are given in the 
report and itis very dificult to say what in 
that particular case was the contraet to the 
contrary, for we do not know what the 
contract contained, dn the second case, the 
amount of rent which was receivable by the 
mortgagee was directed to pay the assegs- 
ment. ‘fixed at a certain definite amount ‘to 
the mortgagor and “enjoy. the balance as 
interest. -These terms do nobappear in the 
Suit contract. Infact, sò far from the suit 
contract “containing a contract to the 
contrary, within the meaning i ‘of s. 76, it 
seems tome that it almost amounts 40 a 
specific gontract to pay the assessment, 
' qhatever it was; at any rate, Jam not pre- 
pared to say that the lower Courts are 
wrong ip, finding that there was no contract 
to, ths gontrary. Even if the Transfer of 
operty Act does not apply, it has ‘been 
ki ina. aecent case decided by Privy 
‘Council in Abid Husain Kian y. Kaniz 
Fatima) that a mortgagee: is bound to pay 
enhanced. assessment in the absence of a 
provision: 40, the contrary in the deed, on the 
‘ground that it is-his duty to manage . the 
< ‘property with ordinary prudence. On this 
ground ‘algo, the decreemust he confirmed 
‘in this respect. 


. 


() 4M. L. J. ae 
(2) 17 M. L. J. 
ee ie ae ea 209, 46 A. .:269; (1924) A. I. R. 


i ere S^ 04; 270. 0.72; 110. L. J. 427; 
Nya W657; 29-6. W. N. 214: SLTA. ISF L. 
RSA (By Oi) 212; 10.17. N.83 (B.O), : 


a re ry feos Ài : 
VASTEVA HOLLA Ý, MAHABALA RAO, 


n R. 261; 22 AL. J. 281; 34 ` 


‘fot 1. 0.1988)" 
The second point relates to improvements . 
on kumaki land which have been disallow- ` 
ed by the lower Courts. The kumaki land 
is not included in the property mortgaged 
but island over which theadjacent wargdar . 
has certain rights in the way of taking 


leaves, ete. Improvement to this kumaki. - 


land is, therefore, not necessarily improve: 
ment to the mortgaged property, for it is 
quite possible that the mortgagor will never 
get possession of the kumaki “land and its 
improvements. It has not been suggested 
that the ‘improvements made..on the 
kumaki have themselves enhanced the 
value of the.mortgaged property, and, -there- 
fore, that question need not be considered. À 
It is next argued that the Commissioner in- 
determining the amount of compensation 
payable for improvements has adopted the 
rate of wages applicable at the: date the 
improvements were made and reliance’ is 
placed on one sentence in his report.. Whe- 
ther this is so or. not is not quite clear, but 
the deduction made by.him-from the present 
day rates may be due to the fact that the 
improvements have, deteriorated since they 
were made. The point was not raised in 
either of the lower Gourts and there is no 
material here for its determination. The ` 
objection must be disallowed. 

‘The last.objection relates to the costs in 
the Trial Court. Ordinarily a. mortgagee 
would be entitled to his costs but this is 
subject to the diseretion of the Court where 
he raises questions which involve a denial 
of the mortgagor's right to redeem, Here 
there was a denial that a portion of the 
property was mortgaged; there was also an 
excessive claim for improvements and also 
a claim for enhanced revenue. In these 
circumstances, I.cannot say that the. lower 
Court has wrongly exercised its diseretion. 

in the result, the seeond appeal fails and 
is dismissed with costs. 


VON. V. 
Z. K, 


\ 


diets dismissed, 


. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OgiminaL APPEAL No. 143 or 1925. 
October 20, 1925, 
Present:—Mr. Kotval, A. J. C. 
SHEOSATYANARAYANLAL—Accussp— 

APRBLLAND i 
VETSUS ‘ 
_, ,EMPEROR:—Rasronpenr. 
Criminal Procedure Cade (Act V of 1898), s. 162— 


Statement, made by accused to Police, whether. admise 
sible. 


An investigating Polite Officer cannot be questioned 
‘as; to. matters which. the accused is alleged to-have 
stated to,the.Roliee befdre-his-arrest. [p. 948, col. 2] 


Oriminal, appeal against an order-of-con- 
viction and sentence passed by the Addi- 
tional Sessions. Judge, Jubbulpore, dated 
the. 4th July 1921. 

Sir Bi K. Bose, Messrs. V. Bose, N. G. 
Bose, R. B., and. È; R, Jayawant, for the Ap- 
pellant. 

Messrs., G. P. Dick and Mitra, for the 
Respondent: 


SUDGMENT.—The appellant Sheo- 
satyanarayan Lal has been convicted and 
sentenced to: five years’ rigorous imprison- 
ment for the offence of misappropriation 
of sum of Rs. 300:as a, public servant. 

The facts are as follows. The appel- 
lant was the Honorary Secretary of the 
Municipal Committee, Gadarwara, from 
April 1922 to August 1924. Brindaban (P. 
W. No.3) used..to take. contracts from, the 
Committee for road making and, fon the 
collection. of materials necessary for the.pur- 
POSE 

The. mode in which the. Committee has 
to make payments for work done is pre- 
scribed by the rules given.in Notification 
No. 2033:1137—VIIL published in the C. P. 
‘Gazette of.the.8th September 1923. Accord- 
ing to. the rules,18,and 26, ordinarily pay- 
-ments. have to be made by cheque-drawn 
in, the name of the. payee. but, petty, expendi- 
ture may be met from permanent advances. 
The cheque is signed, if for Rs 200 or 
‘less, by the President,’ Vice-President or 
the. Secretary ;iffor-more than Rs..200- by 
‘the President or Vice-President and the 
‘pecrétary: 
© Brindaban used to be paid for work done» 
by cheques drawn in his name. On two 
oceasions; however, the appellant, as Secre- 
‘tary, obtained money from the. Treasury 
“by cheques drawn in his own name for 
advance to. Brindaban. and: payment of other 
“expenses, One ofthese cheques is No. 19, 
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(see counterfoit No. 19 in Ex. D-8) for 
Rs. 1,819-4-9, dated the 2nd June 1924, The’ 
details ofthe disbursements for which the: 
cheque was drawn are as follows. :— 








Rs. ap 
Priee of Dana 35 13 6 
Com. S Staff 59 9 3 
V. M. School 253 1 8 
Branch School 162 1 11 
A. V. Middle School 391 4 ë 
Hostel Bill 19 11 1 
Office establishment 88 12 6 
Tax collection 2 0 0 
Pound establishment 25 0 0 
Hostel allowance m.. 5 00 
Partwari . 600 
Road cleaning establish- 
ment sag 6 6 
Public L .. 6 F p 
Private L . LU 0 0 
Garden .. 30 0 0 
1424 4 9, 
Brindaben and Overseer 395 0 0 
Total 1,815 4 9 


The other chequeis No. 21 (see counters 


. foil No. 21, Ex. D-8), for Rs. 332-14-0: drawn 


on the 9th. June-1924 The details of the 
disbursements are as follows :— 


Rs. a. p. 

Other advances 300 0 0 
Office. charges rit 0 
Partwari . 2 0 0 
Garden, changes . 6 3 Ç 
Total 332 14 0 


Rupees 350 out of Rs. 395 in cheque No. 19 
and Rs. 300 for “other advances” in cheque 
No. #1 were for advanges to Biindaban. 
The advance of Rs. 350 is admitted by 
Brindaban. As to the amount of Rs. 300 
it is entered in the ledger of advances 
(Ex. P-5) in Brindaban’s. account _as.paid 
to him. The entry is.written by Narayan - 
Prasad and initialled by the appel- 
lant. Brindaban, however, denies having’ 
received, the amount. All payments by 
the Municipal, Committee have to be 
supported by vouchers. The negessary 
voucher in this case, namely, a receipt by 
Brindaban is wanting. Under rr. 18 and 
26 the appellant. as the Seerstary and 
drawee personally was responsible for the 


arn, 


money and-it was his duty to see that Brinda- 
. ban actually-received the amount. 


.. The prosecution case is that the appel- 


Tant ‘having drawn the money by acheque | 
in his own name, against the rules, had it 
paid into “his own shop and embezzled the 
amount. The appellant denied the alleged 
payment into his shop and pleaded that 
the practice was that all the money drawn 
from the Treasury in the names of the Pre- 
sident or the Secretary “never remained 
in their custody but was handled by the 
accountant Narayan Prasad" and that Nara- 
yan Prasad had informed him that the 
money was paid to Brindaban who had 
come for it, 

That the appellant was guilty of a breach 
of the Municipal Account Rules and had 
incurred a liability for the amount, is 
admitted and in fact he made good the 
amount after the Police inquiry commenced. 
The question now-is whether he dishonest- 
ly converted the amount to his own use 
and is, therefore, criminally lable. In para. 
6 of his judgment the Additional Sessions 
Judge says :— 

“Now the cheque is drawn in the name 
of the Secretary, the voucher is signed 
with the words ‘contents received’ by: the 
Secretary ; theréfore, clearly the Secretary 
‘is responsible for seeing that this sum 
‘reaches the proper hands and is duly ac- 
counted for, In fact the note to Account 
Rule 26 mentioned above lays it down so. 
Hence the Secretary is responsible to make 
good the amount but that.is not sufficient 
to render him criminally ` ‘liable under 
8.1409. “But ‘when in addition to these facts 
there. is evidence to show that he did 
actually. receive the money and paid it 
into his own shop, then if evidence can 
- be believed the liability of the Secretary 
becomes” more than a mêre book liability 
“andthe burden of proof is shifted to him to 
.show that he ufed this money honestly, 
otherwise a clear presumption can be drawn 
‘that his action was dishonest.” 

' This is a correct statement as regards 
the law and the facts which, if proved, would 
‘establish criminal liability. 
. The evidence to prove that the appellant 
_received the money and paid it into his 
“own shop is that of Narayan Prasad (P. 
“Ww. No. 12), Lachman Singh (P. W. No. 10) 
“and Munshi Lal (P. W. No." 9). “I agree 
“with the remarks of.the Additional Bes- 
-sions Judge in, para. 11 of his judgment 


that the posecution case rests ‘principally - 
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on the evidence of these three witnesses, 
and that without. their evidence the rest 
of the .case ‘would not be sufficient to 
convict the accused of a crime although 
he would still be guilty of gross irregulari- 
ties. . 

The Additional Sessions Judge observes 
in para, 9 (1) with regard to the evidence 
of these witnesses that there are various 
discrepancies in it, but he thinks they are 
of a minor nature and attaches no import- 


ance to them as the events, the witnesses ° 


speak to, happened a year before and on 
important points they tell indentically 
the same tale. Exception is taken by thé 
Poean s Pleader to this view of the evi- 
dence. ` 

No doubt the witnesses agree in saying 
that the money was paid to Sambhu bro- 
ther of the appellant at his shop but with 
regard to the circumstances immediately 
preceding the payment and the circum- 
stances, under which they came to be pre- 
sent and the payment was made, the state- 
ments are discrepant and unconvincing. 
Further the story of the witnesses before 
the Additional Sessions Judge-differs from 
their story before the Committing Magis- 
trate, I need notrefer to the discrepancies 
in detail but they appear to meto be too 
serious to be overlooked. 


The. reasons alleged by Narayan Prasad 
and Lachman Singh for their going to 
‘Nikalganj and thence to Sambhu's shop are 
not. convincing. 

Before the “Committing Magistrate Nar- 
ayan Prasad said that he actually went into 
‘tthe shop to see if Munshilal ‘paid the full 
amount to Sambhu or not and that he saw 
him pay Rs. 300in. full. In fact he tried 
to make out that he and Munshilal both 
counted ‘the money and made the pay- 
ment: Before the Additional Sessions 
‘Judge he says that he remainéd- standing 
outside the shop and Munshilal went inside 
-and paid it. 


All that Lachman Singh states as to the 
payment of the money is that he saw Narayan 
_Prasad and Munshilal go into the shop 
to pay the money. He says he went to. 
e Nikalganj to see ifthe cashier Gourishankar 
was there as he wanted to ask him if he 
could find time to go to the Town Hall 
and receive some money. He found the 
cashier. there and never asked him what 
he had come toask him though he waited 
there for an hour, He enquired of Munshiy 


‘not there: 
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lal what money he had with him and the 


.Jatter said “Rs,” 300:" 


‘Mutrshilal is’ the chaprasi who > pious 
the money from the Treasury. He says 
that when he brought it he: wentto the 
office to Narayan Prasad to show him that 
lye had: got it but’ Narayan Prasad was 
He then: went to the Court and 
from there with the appellant to his (the 
appellant’s)’ house. about 4-30 p. m. The 
appellant did not take the money at his 


. house but asked him to take it to Nikal- 


ganj where they stopped till’6-30 r. m. Then 
they went to Sambhu's shop and he paid 
the money to Sambhuin the presence of 
Narayan Prasad. 


, lt seems somewhat curious that if the 
appellant wanted to misappropriate the 
money as, itis suggested, hé wished to 
do from the: very first, he should not have 
taken it’from Munshilal at his own house 


when there. would be no witnesses other- 


than Munshilal but should have had it 
deposited in his shop as narrated by the 
witnesses. ` The appellant's shop is situated. 
on ‘the shortest way from. his house to. 
Nikalganj. if the money was to be deposit- 
ed in the ‘shop it would have been more 
natural to have it deposited when the ap- 
pellant- and Munshilal went, to Nikalganj. 
from the appellant’s house. But this was 
not donë and according to Munshilal acir-. 
cuitous way was taken “without any apparat 
4sason, ka ; 


s. Dhe: witnesses speak of Mansital ET 
Rs. 300. and of ‘paying that amount to 
Sambhu:-.It is-difficult to see how,Munshi- 


lal could have got Rs. 300 from the Treasury 


asihe says “he did. ? The cheque was 
for Rs. 332-14. A sum of Rs. 43-13 had 
to be sent to the Treasury at the same 
time as the cheque’ was sent for being 
cashed. Apparently- this sum would not be 
sent to the Treasury simply to be brought 
back as part of the amount of the cheque 
ind according to Narayan Prasad it was not 
sent. 
have been brought from the Treasury by 
Munshilal could in no’ case have been more 
than Rs. 289-1. ‘Narayan Prasad had before 
the Committing Magistrate ‘said that only 
Rs. 257 had been from the Treasury after 


_ deducting Rs. 43 which. were to be deposited. 


This statement he corrected before the 
Additional Séssions:Judge by saying that 
only Rs, 32-14 were deducted at the 
Treasury.. This:corrected statement is no 


The amount, thérefore, which could: 
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“more true than the one before. the Commit- 
ting Magistrate. 

The Counsel for the Crown admitted in 
this Court that no reliance can be placed in 


‘Narayan Prasad’s oral evidence, nor did he 


tely on the evidence: of Lachman Singh 
and Munshilal in’ the. course’ of his argur 
ment.’ 

In my opinion it is not safe to rely upon 
the evidence of these witnesses ‘and the 
payment of the money to Sambhu at the 
appellant's shop is not proved ‘thereby. 
This finding suffices to dispose of. the casé 
against the “appellant. 4 
_ The accused's explanation that sii money 
drawn from the Treasury in the name.of the 
Secretary or President used to remain’ with 
Narayan Prasad who disbursed it and ‘that 
Narayan Prasad told him that he had paid 
the amount to Brindaban is not altogether 
improbable. In some instances Municipal. 
money appears to have remained with, 
Narayan Prasad or to have been brought 
to him and disbursed by him or under ‘his 
directions. See the evidence of Munshilal 
(P. W. No. 9) page 102 of the Additional’ 
Sessions Judge's record, Lachman Singh 
(P. W. No. 10) -page 103 reverse, Jugal 
Kishor Dixit (P. W. No. 11) page 105, Lalji 
(P. W. No. 13) page 113; see also the evi~ 
dence of Gulam Ali (P. W. No. 5) a store- 
keeper, who states that Narayan Prasad 
paid him for goods. sold to the “Municipal 
Committee by him and his uncle and took 
receipts for the payments, or Laxmi 
Narayan (D. W. No. 7)a Municipal member 
who says that he signed for the Secretary. 
in his absence a cheque which was in the 
name ofthe Secretary but never saw the 
money or knew to whom ib went and that‘ 
the disbursement account on the back of 
the cheque was signed by Narayan Prasad. 
I see no sufficient reason to distrust these: 
witnesses. 

: (Exhibit P-19) the auditor's report para, 4 
shows that the accountant received amounts 
which the cashier should have received 
and delayed crediting them. Admittedly: 
Narayan Prasad paid up certain amounts’ 
in respect of pension contribution alleged- 
to have been received by him, - He admits 
in (Ex. D-3) “it was my ak that aid 
“not deposit the pension contributions at the 
proper time.” Im Ex. D-4 he wishes it to 
be understood that the money’. remained ' 
with him for a long time. 

(Exhibit D-15) is a note written by the: 
appellant eng airing way the amount of 
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“Rs. 300 was drawn in the Secretary's name 
and not in Brindaban’s. and in whose pre- 
sence it was paid to the latter. (Exhibit 
D,1) is a reply to this note by Narayan 
Prasad wherein he says that the money was 
gaid by the appellant in his presence and 
that of Munshilal. The enquiry and the 
answer were written. on the same paper but 
in, pursuance of some foolish tactics they 
were détached from each other and pro- 
duced in Court, at different times. The 
figure of Rs. 300. appears to be an inter- 
polation i in both exhibits. The Additional 
Sessions. Judge suggests the explanation 
that, they really referred to the amount of 
350 admitted by Brindaban. But this 
cannot be correct for there was no need for 
the appellant to make any enquiry about 
that amount and it is not the explanation 
of Narayan Prasad who states that he wrote 
‘Ex. D-1) because the appellant implored 
him, to write it in order to. save. him. 
Though suspicion may not unreasonably be 
aftached to these exhibits, they, like the 
entry against Brindaban’s name in (Ex P-5), 
fhe advance ledger, tend to support the 
accused's explanation and in any case to 
assign to Narayan Prasad the. character of 
gn. accomplice, 

The Counsel for the Crown relied on 
certain circumstances appearing against the 
appellant and I will briefly, refer to them. 

An entry showing a credit of Rs, 216 im 
the appéllant’s name appears. in. the account 
book of his shop (Ex. P-8). It is suggested 
that this is the misappropriated money, 
The entry is not for Rs. 300. The appellant 
was not asked any explanation about it and- 
no importance can be attached to it. 

The. account of the 8th June 1924 is 
written on. two pages facing each other and 
some intervening pages are. missing. But 
no definite conclusion can be drawn from 
them against the. appellant. Pages have 
similarly been missing im other- places in: 
the account book, There is no evidence to 
show that it was-in this book that the entry 
of the Rs. 3U0.said to have been paid by 
Munshilal was made, 

The voucher (Ex. P-34) would, be prepar- 
ed,and other entries regardimg the items: 
which went to make up the total amount ® 
of the cheque would be made at the same. 
time as the cheque was signed or before, 
and no inference of money having been 
actually received, can be made from them. 

No importance -ean be attached to the- 

Svidence of Brindaban or to the fact that 
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no payment of Rs. 300 appears in his. book 
(Ex. P 2). It is. clear from the. entry on 
the reverse of page 16. of this exhibit that 
Brindaban has been fabricating evidence 
against the appellant. An entry dated the 
13th December 1924 mentions that on that 
day at a meeting of the Municipal Comr 
mittee at which 8 members; named in, the 
entry were present the appellant, admitted 
that he had spent the money on the work 
of the giat and that he would aceount for 
it. The minutes of the proceedings, of that 
meeting in (Ex. D-10) show that only. four 
members were present and the meeting was 
adjourned for want of a quorum. Brindabaii 
states that he presented the application 
(Ex. ©-1) at that meeting and Girdharilal 
who, he says, was present at it has been 
examined to prove the presentation. The 
Additional Kessions Judge finds that 
Girdharilal was not present at the meeting 
but apparently thinks on the’ basis of an 
unjustified assumption that another appli- 
cation was presented at some * previous 
meeting when Girdharilal was present, that 
these witnesses are mistaken and are nèt 
deliberately speaking an untruth. 

It may be that the accused and Narayan 
Prasad in conspiracy acted’ dishonestly in 
whieh case the accused's guilt would. ‘not 
be any the less, buf this had neither been 
the prosecution case nor proved’ by the evi- 
dence on the récord. It may also be, that 
the accused never realised the responsibility: 
of his office and left,all matters other than 
the prestige of it to. Narayan Prasad), who 
was an old and. experienced servant of the 


‘Municipal. Committee. . 


{ wish; to draw the attention of the lamine 
Additional Sessions Judge who tried this 
case to an error- which has probably pres 
judiced the accused and-detracts to some 
extent from the. weight to which his, judge 
ment would be entitled., Tt is.the examina- 
tion by the Court on; the 29th June 1925 of 
the Investigating: officer im which overruling. 
a defence. objection he brings out matters: 
which the Accused is, alleged: to. have stated! 
to the Police before-his arrest, The objects. 
tion, was overruled om the strength, of 
Emperor v. Buddhu (l) and Ganpati w. 
Emperor (2). These eases; were, however, 
decided before s., 162, Or: P.. 0. Was: amenda 
ed in 1923, Under the section asit now 
stands the statement was; oo i 

(D 3N. L. È Sk aa oe 
“nt 8 Ind. Qas: 118]; 6 SL. R 180; 12 Cu, Ee de 


[911 O. 1925) 


. The appellant is acquitted. He and his 
sureties are discharged from their bonds 
from this date, 


Z.K. ‘Appeal allowed. 


nd 


. BOMBAY HIGH COURT. 
‘CRIMINAL APPLICATIONS FOR REVISION 
Nos. 83 AND 84 or 1925. 

August 27, 1925, 
Present:—Mr. Justice Fawcett and 
i Mr. Justice Madgavkar. 
“B.N. GAMADIA AND' OTHERS—-ACCCSED 
ar ny versus 
KMPEROR—Oppositp Parry. 

Factories Avt (XII of 1911), ss. 20, 41 (a)—-Parti- 
tion between room containing feed-end of cotton-opener 
and ipress-room, nature of—Door in partition, effect of 
~-Offence—Interpretation of Statutes -Penal Statute 
Criminal Procedure Code (Act-V of 1898), s. 842— 
Summons case—Failure to examine accused, effect of—- 
Ellegality, 

The omission in a summons-case to comply with 
the provisions of:s. 342 of the Cr. P. C. constitutes 
an illegality which vitiates the trial and not a mere 
irregularity. Such an illegality cannot be waived by 
the ‘consent of the accused or his legal representative. 
[p. 950, col. 2.) 

An orcupier of a factory means a person who is 
in actual possession and control of the factory. [p. 
931, vol. 1) ; < 

"The iritention of s. 20 of the Factories Act is that 
there should be a separation of women and children 
from the room ‘in which the main body of the cotton- 
opener is and ‘that there should not be a direct means 
of access to that room. The, partition intended by 
the'section is one which should prevent.the aecess of 
a woman ora child from the room in which the feed- 
end of the cotton-opener is.at work to the adjacent 
room in which the rest of the cotton-opener is. Where 
there is a‘door matle in such a-partition and that door 
is shown,'to open at a particular time oreven although 
it‘is shut, yet it ‘is not locked or other effective means 
taken to prevent its being opened by a woman or 
child wishing to get into the press room, then the 
partition is on the same ‘footing as if it had a gap in 
it which would not effectively separate women and 
children from the press room; and there would bea 
contravention of the -provisions of s. 20 of the Fac- 
tories Act. [p. 952, cols. 1 & 2.) . 

‘A penal Statute must be construed strictly, that is 
to-say, 'the Oourb must see that the thing charged as 
an‘offence is within-the plain meaning of the words 
used and must not strain the words on any notion 

“that. there has been a slip or that the thing is so 
clearly within the mischief that it must have been 
irittended to be included and would have been in- 
eluded if thought of. On the other hand, the person 
charged has a right to say that the thing charged, 
although within the words, is not within the® spirit 
of. the enactment. But where the thing is brought 
within the words and within the-spirit, a penalen- 
actment must be construed, like any other instrument, 
actording to the fair common sense. meaning of the 
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language used, and the Court isnot to find or make 
any doubt or ambiguity in the language of a penal 
statute where such doubt or ambiguity would clearly 
not bə found or made in the same language in 
any other instrument. [p. 951, col. 2.] 

What the Legislature intended to be done or not to 
be done can only be legitimately ascertained from 
what it has chcesen tn enact, either in express words 
‘or by reasonable and necessary implication. [p. 952, 
col. 1. 5 
Per agahan J.—An owner of a factory who 
takes the risk of inserting a door ina partition which 
separates the room in which the feed-end of:a cotton- 
opener ‘is from the press room, must ‘safeguard him- 
self by so arranging it that the door would not enable 
women or children at their will or at the will of the 
person who supervises their working, to pass from 
the room where the feed-end is situated in the mixing 
room to the press room. [p. 953, col. 2.] a 

Criminal applications against convictions 
and sentences passed by -the Magistrate, 
First Class, Jalgaon City, confirmed on 
appeal by Sessions Judge, Khandesh. f 

Messrs, Velinkar and Vicaji, (with him 
Mr. K. N. Koyajee), for Accused Nos. 1 
to 3.. 

Mr. Vicaji, (with him Mr. K. N, Koyajee), 
for Accused No. 4. | | 

Mr. Kanga, Advocate.General, (with him 
Mr. S. 8. Patkar, Government Pleader, for 


the Crown. 


JUDGMENT. 

Faweett, J.—These two applications 
for revisior, Nos. 83 and 84 of 1925, arice 
out ofa fire which took place in the Gamadia 
Press Factory at Raverat lla. m. on Jan- 
uary 3ist 1924. The fire unfortunately re- 
sulted in the death of twelve women, and 
burns and other injuries to ten other women, 
The Chief Inspector of Factories, after an 
enquiry, sanctioned the prosecution of the 
three applicantsin Application No. 84 as 
being the occupiers ofthe factory, and of 
the applicant Mehenti in No. 83 aa being 
the manager of the same factory, on a charge 
under s. 51, cl. (a) of the Indian Factories 
Act, 1911, read with s. 20 of the same Act. 
Under these sections’ the orcupier and 
manager are jointly and severally liable to 
fine, if convicted, for employing or allowing 
to work.any person contrary to any of the 
provisions of the Act; and the allegation 
is that women.were employed, or allowed 
work, in contravention of s. 20, which 
prohibits the employment of women and 
children inthe- part of a factory where a 

_cotton-opener is at work. 

The trial took place before Mr. D'Souza, 
Magistrate, First Class, Jalgaon, and re- 
‘sulted on August 7th, 1924, inthe conviction 

‘of Al). tke accused ‘under these sections, 


§50° 
The Gamadias, accused Nos. 1 to 3, were 
sentenced to pay a fine of Rs. 100 each, and 
Mehenti, accused No. 4, topay one of Rs. 200. 
The Magistrate 
that the fire originated in what is called 
the “press room”, that is the room in which 
the main part of the cotton-opener‘is con- 
tained, and that women were actually being 
employed there at the time of the 
fire. He also held that women were employ- 
ed in a room adjacent to the press room, 
styled the ‘mixing room’ ; and that this was 
in contravention of s. 20, inasmuch as, 
although there was a partition separating 
this room from the press room, yet it had a 
door init, which itself was opposed to the 
provisions of the section and which was open 
at the time of the fire. He further held that 
accused Nos. 1 to 3 were the occupiers of 
the factory liable under s. 41, as well as 
the manager Mehenti. f 

An appeal was made to the Sessions 
Judge, Khandesh, who on December 19th, 
1924, gave judgment, agreeing with the 
Magistrate on the main factsand the points 
of law that I have referred toand confirm- 
ing the convictions and sentences in the 
case of all the accused. . 

In this Court an objection has been taken 
that the trial of ihe accused is vitiated by 


- the ommission of the Magistrate to examine 


the accused in accordance with s. 342 of the 
Cr. P. CO. It appears from the record that 
the accused, who were represented, wished 
to putin written statements. The Public 
Prosecutor objected to this being done and 
this objection was upheld by the Magistrate. 
Unfortunately, however, the Magistrate did 
not then proceed to examine the accused 
under s. 342, and the defence of the accused 
was at onceopened. The Advocate-General 
for the Crown has put in an affidavit made 
by the Public Presecutor, Khandesh, to the 
effect that, when the Magistrate was going 
to take the statement of the accused under 
s. 342, Cr. P. C., Mr. Vicaji, Counsel for the 
first three accused, got up and said that 
he was going to putin written statements 
on their behalf as also did the Pleader for 


accused No, 4; that the Public Prosecutor- 


having objected, Mr. Vicaji and the Pleader 
for accused No, 4 said that, if written state- 
ments were not allowed to-go ‘in, they 
would ask their clients to refuse to make 
any further statements ; and also that one 
of the accused was not present; as his at- 
tendance had been excused. Mr. Vicaji, 
who. represents accused Nos. 1 to 3 here, 
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denies the truth of the main allegation, and 
it is clear that, even if it is the case, that 
they made the statements imputed to them, 
this would not prevent the trial ‘being 
vitiated by the omission of the Magistrate. 
It has been held in many cases of which 
it is enough to refer to Fernandez v. Empero 
(1), dealing with a ‘summons case as is this, 
and Gulabjap v. Emperor (2), a8 showing 
that the omission to act upon the provisions 
of s. 342 constitutes an illegality and not a 
mere irregularity. Such an illegality cannot 
be waived by the consent of the accused or 
their legal representatives. Both the learned 
Magistrate and the Sessions Judge have 
written long and careful judgments, and-it 
is unfortunate that owing to an omission of 
this kind the time and trouble taken by 
them should Jargely be wasted. It is.also 
open to comment that such an omission 
should have occurred though the Crown was 
represented by the Public Prosgcutor of 
Khandegh and the accused by Counsel and 
Pleader. However, itisclear we have no 


option but to set aside the convictions, and - 
the only question to be considered is whe-. 
ther we should order a re-trial and if £o, 


whetherthe re-trial should be an entirely 
new one cr merely from the stage from 
which the illegality creptin, as can be done. 
under the view takenin Gulabjap v. Em-. 
peror (2), and as has been done by this 
Bench in several previous cases. 


In regard to this question, Mr. ‘Velinker 
and Mr. Vicaji for the applicants ask us to, 


consider the various other points that they 
have raised at the hearing of these applica- 


tions, and, therefore, although we must be: 


careful to avoid anything which would in 
any way prejudice a.re-trial, if ordered, we 
think that we should briefly. indicate our 
views upon the other legal points that have 
been discussed before us. For instance, if 
we agree with Mr. Velinker and Mr. Vicaji 
that the Gamadias, accused Nos. 1 to 3, 
have wrongly been held to be “ occupiers ” 


within the meaning of the Indian Factories ' 


Act, then obviously there would be no+ 


adequate ground for our ordering them to 
be re-tried. On that particular point we 
* are clearly of opinion, on the facts found by 
the two lower Courts in regard to the con- 
trol 


exercised over this factory by the. 


Gamadias, who admittedly are its owners, 


(1) 59 Ind. Cas. 129; 45 B. 672; 22 Bom. L. R. 1640; 
22 Or. L. J. 17 ` 


- (2) 
“23 Or, L. J. 45; (1922) A, L R. (B.) 290. 


2) 64 Ind; Cas. 669; 46 B. 441; 23 Bom, I, R. 12035, 


r 


A 
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. that the view taken by both the lower Courts 
is correct. It was strongly contended that 
they were only controlling the business 
side of the factory, and not the mechanical 
or other detailed working on the spot. That, 
however, is obviously insufficient to prevent 
their being occupiers. It is unnecessary to 
discuss the various cases in which the ques- 
tion has been considered by this Court. 
Mr. Velinker in particular referred to the 
ruling in Emperor v. Dhanji (3) and said 
that these accused could not be said to be 
in control of the work of the factory within 
the meaning of that ruling. Of course, if 
you regard “work” in the limited sense of 
the management of the machines and so on, 
that might be a good contention ; but in our 
opinionit is clear that the word is used in 
general sense, and the word “working” would 
perhaps express its meaning a little more 
clearly. I find that in Rex v. Gainsford (4) 


it has been held by a Divisional Court in 


England that even a limited company can 
be “occupiers” under the corresponding 
English Factories Act, which contains no 
definition ofthe word “occupier.” Here the 
definition in the Indian Factories Act is 
not an exhaustive definition, and merely 
says the word includes a representative of 
the ‘‘occupier.” There is nothing in it 
which in any way limits thenormal meaning’ 
of the word “occupier,” as indicating a per- 
son who isin actual possession and control 
of a factory. | 

The second point, that was discussed, 
wasin regard to the view taken by the 
-lower Courts that in order to comply with 
s. 20 ofthe Act a’partition must not have a 
door in it. The section runs as follows :— 

“No woman or child shall be employed 
in the part of a factory for pressing cotton 
in which a cotton-opener is at work: . 

Provided that, if the feed-end of a cotton- 
opener is in a room separated from the 
delivery end by a partition extending from 
the. floor. to the roof, or to such height as 
the inspector may, in any particular case’ 
specify, women and children may beemploy- 
ed inthe room in which the feed-end is 
situated.” 

The Sessions Judge has carefully con-* 
sidered the question and takes the view that 
the object of the partition is to prevent the 
sprea‘l of fire to a place where women may 
be worsing, and that a, partition if which 


X3) 20 Ind. Cas. 144; 15 Bom.'L. R. 328; 14 Cr, L. 
, 384. 
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there is a door which can be opened at will 
by any one is not an effectual partition 
He has gone on to suggest various expedi- 
ents by which a door can be provided, such 
as a lock chamber with a gap in it through 
which people could pass from one room to 
the other. Now it has been pointed out that 
this is'a penal enactment and that con- 
sequently in a case where there is a doubt 


‘about the language the Court should lean 


in favour, of the accused. The Privy 
Council in Dyke v. Elliott: “ The Gauntlet 
(5)”, have made some remarks showing how 
the Courts should - construe such enact- 
ments. They say (page 191*) :— 

“No doubt, all penal Statutes are to be 
construed strictly, that is to say, the Court 
must see that the thing charged as an 
offence is within the plain meaning of the 
words used, and must not strain the words 
on any notion that there has been a slip, 
that there has been a casus omissus, that 
the thing is so clearly within the mischief 
that it must have been intended to be 
included and would have been included if 
thought of. On the other hand, the person 


charged has aright to say that the thing 


charged, although within the words, is not 
within the spirit of the enactment. But 
where the thing is brought within the 
words and within the spirit, there a penal 
enactment is 'to be construed like any other 


“instrument, according to the fair common 


sense meaning of the language used, and 
the Court is not to find or make any doubt 
or ambiguity in the language. of a penal 
Statute where such doubt or ambiguity 
would clearly not be found or madein the 
same language in any other instrument.” 
Then with regard to the question how far 
the intention and object of the Legislature 
is a legitimate aid to construction of a 
Statute, there is anather useful case, 


‘Salomon v. Salomon & Co. (6) where Lord 


Watson thus indicated the nature and limits 
of the cannon (page 3987) :— 

“Intention of the Legislature’ is a common 
but very slippery phrase, which, popularly 
understood, may signify anything from 
intention embodied in positive enactment to 
speculative opinion as to what the Legisla- 
ture probably would have meant, although 
there has been an omission to enact it. In 

(5) (1872) 4 P. O. 184: 41 L. J. Adm. 65; 26 L.T. 


45: 20 W. R. 497. - l j 
(6) (189°) A. ©. 22; 66 L. J. Ch. 35; 75 L.T. 426; 


45 W. R. 193; 4 Manson 89. 
*Page of (1872) 4 P. O. — Ed.] 
-~{Page. of (18977 ACA-[Hd]) ooo o> 
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a Court.of Lawor Equity, what the Legis- 
latureintended to be done or not to be done 
can only ‘be legitimately ascertained from 
that which it has.chosen to enact, ‘either in 
express words-or by reasonable and neces- 
sary amplication.” 4 

Appiying these remarks to-s. 20,16 seems 
to.me clear what the Legislature is shown to 
have intended is that there should be a 
separation .of women and children from+the 
Tobom in which the main body-of the-cotton- 
pener is; and that there should not be a 
direct means of-access. 40 that room. The 
Jearned Sessions. Judge may be correct in 
saying that the object is to prevent the 
spread of fire to a place where women ‘may 
‘be ‘working, but it is not necessary to 
speoulate whether exactly thatis the object 
ernot. -Bo far asthe section goes, it merely 
nacts that women or children should either 
not be inthe part of the factory where the 
eotton-opener is at work at tall, or if a 
woman-or child is so present they ishould 
be separated, that is to say, keld back 
tirdm ‘being presentin the part-of the room 
where the main part of the ‘cotton-opener 
disat work. The fact that provision ismade 


for the partition extending from the floor 


to the roof, er toa height allowed by the 
inspection without any corresponding pro- 
‘vision as to the ‘extent of the partition 
being possibly less than the whole -breadth 
ef the room from one side wall to the other 
fis sufficient, in-my opinion, te show without 
any biraibing of fhe language of the Legisla- 
ture, that the partition intended is one 
which should prevent the access of a 
woman -or- child from the room in which 
is 'the feed-end of the eotton-epener.at work, 
+o the adjacent -room in which the rest of 
thegdtton-opener is. Therefore, while we 
do notthink if necessary to goks Har ag 
the Sessions Judge and say thata partition 


gan Hever have a door made in it (at any’ 


qäte, 50 Jong-as dhe séction itself -does mot 
say that and no -tute under ss. 37 is made 
to that effect) yet we do agree with ithe 
wiew taken ‘by tthe lower Court, so far as 
it held that, if theréis a door made in.such 
a partition and that door ‘is shown to be 
opeh ata particular time, or even-although 
it is shut, yet it is not. locked or other 
effective means taken to prevent its being 
opened by a woman or child wishing to get 
into the press room, then the ‘partition is 
on ‘the ‘same footing as if it hadia.gap in it, 
which would not-effectively separate women 
and children from the press .room, aad 
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there would be ‘a ‘cotttravenbion of thé pro- 
wvisions:of:s. 20. “The dower Court ‘has held 
‘certain facts proved, which in that view 
clearly amount to an ‘offence unders. ‘20 
read with s. 41 (a), atid the above remarks 
are in no ‘way meantito dover'the question 
whether those facts are orate not proved. 
-But the view we take is wertaindy ne 
which supports the prosecution vather than 
the defence, im so far as ‘it goes against the 
‘contention ‘that wis put before ws by Mr. 
Valinker on this particular point. 

Inregard to'the finding of the learned 
‘Sessions Judge that women were -actually 
‘employed im the press roor objettion dy 
taken that hisacceptante of ‘the testimony 
‘of eye witnesses to the fact is baked dha 
supposition as to what those wonien Werte 
doing, for which, there is no:suppott of any 
direct testimony, ahd dmöuünts ‘to Titre 
Conjestive,iand also that in ‘making that 
‘supposition ‘he differed from ‘the view 
which'the Trying Magistrate took and made 
‘out a-new case which the accused had not 
the oppottunity of meaning at ths tial- 
Lam rot satisfied that that objection, wt 
any wate lin ‘this particular case, would 
justify our going into Guesticis ‘of faut, 
athing ‘which this Court ‘will ‘only.do for 
yery süröng reasons. For although a đe- 
duction is netessirily ona better footing 
iftit is based on-cral testimony in a Cabe, 
yet itis difficult to say thata ‘deduction 
may not be based upon circumstantial evi- 
dence and probabilities; ‘and ‘if ‘the sup- 
position ofthe learned Sessions Judge is 
analysed, ft ‘can probably be brorwght 
under that category. Butitis unncessary 
for us'to consider this question in detail, 
for if a te-trial is orderéd, the accused will 
have ample opportunity ‘of meeting ‘the 
particular point, ‘whith ‘is elaborately dis-- 
cussed ‘in the Sessions Judge's judgmett. 

‘On ‘the ihain question as to what Gur 
ordérs shold be, wethink that ‘this -case 
cannot be dealt with ‘as a ‘trividl one, 
The case is 8 serious ote Bb Tat a6‘it ‘atises 
ott ofa fire ‘attually resulting in ‘several 
deaths, “atid it was treated ‘as’a’tést case at 
the request of the accused, and other: 
Similar dhargés ‘against ‘them have beén 
held över pending its decisich. The 
Advocate-General has also told us that 
there wonld be difficulties inthe way ofthe 
prosecution ‘getting all the witnesses who . 
gave evidence at the trial, as some of them 
have disappeared. We think, therefore, - 
that, under the circumstances of the-case, ” 
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wetbhould directa re-tyial and that that 
re-trial should take place from the stage on 
May 26,1924, when the Trying Magistrate 
‘omitted to examine the accused. This 
will however be, of course, subject tothe 
right ofthe accused under s.:350, if the 
trial takes place before a Magistrate other 
than Mr. D'Souza, to demand'that the pro- 
secution witnesses should be re-summoned 
and re-heard. We understand that Mr. 
D'Souza is no longer in service and, there- 
fore, the re-trial must take place before 
the present First Class Magistrate, Jalgaon 
city, or such other First Class Magistrate as 
the District Magistrate, East Khandesh, 
may appoint. 

The conviction and fine are set aside and 
we order that the fine, if paid, should be 
refunded to the-several accused. 

Madgavkar, J.—I agree with my 
learned brother and desire to add a few 
words, The view of this Court in Fernan- 
dez v. Emperor (1) and Gulabjap v Emperor 
(2) that. 342 of the Cr. P. C. is mandatory 
and that in‘a summons case, the omission 
to examine the accused is an irregularity 
which vitiates the trial is affirmed by all 
the High Courts: Gulzari Lal v. Emperor 
(7), Emperor v. Alimuddin Nikar (8), In re 
Varisai Rother (9), Raghu Bhumij v. Em- 
peror (10) and Fatu Santal v, Emperor (11). 
Accordingly I must.also express my regret 
that apparently in the heat of the question 
raised before the Trying Magistrate-as to 
the ‘written statements which the -accused 
are‘not‘as of right entitled to putin, this 
section'and this ruling of 1921 were com- 
.pletely lost sight-of by the Magistrate, and 
the Counsel and Pleaders on both sides 
failed to draw his attention to it. The 
result. is still further delay in a proceeding 
already for too protracted. 


Various other points of law have been 
raised, necessary to consider on the ques- 
tion of re-trial. The partition must extend 
the whole breadth of the yoom and its 
height up to the roof isexpressly provided 


(7) 71 Ind. Cas. 51; 49 C. 1075; 24 Cr. L. J. 3; 
(1923) A. I R.(0.) 164; 39 C. L. J. 81. 

18) 85 Ind. Cas. 919; 52 C. 522; 29 O. W.N. 231; 21 
O. L. J. 101; (1925) A.I. R. (0) 361; 26 Cr. L.J. 


631. 

(9) 73 Ind. Cas 163; 46 M. 449; 44 M. L. J. 567; 17 
L. W. 722; 32 M. L J 385; (1923: M, W. N. 477; 
(1923) A'I. R. (M.) 609; 24 Cr. L. J. 547; 

(10) 53 Ind. Cas, 49; 5 P. L. J. 439; 21 Cr. L. J 
705; i P. T. T. 241. f 

(11) 61 Ind. Cas. 705; 6 P. L. J. 147; 2 P. L. T, 288; 
22 Cr. L, 9. 417; NA Kak à i 
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Beyond this s. 20 of the 
Indian Factories Act does not contain 
materials to enable the ‘Courts to-prescribe 
the quality or details of such a partition 
and in the absence of express words abso- 
lutely excluding a’ door the existence of a 
door ipso facto need not perhaps necessari- 
ly cause a partition to cease to J:e-so. 
But, on the other hand, the partition may 
be of such materials or the door of such 
dimensions that for all practical purposes 
the safety of women and children, which 
is the paramount object of s. 20, may be 
seriously in danger, the partition but a 
nominal partition and the section rendered 
nugatory. To such a construction the 
Courts would not willingly lend themselves. 
It appears to me, therefore, that an owner 
who takes the risk of inserting a door 
must ‘safeguard himself by so arranging 
it that the door -would not enable women 
or children at their will or for the matter 
of that at the will of the person who 
supervises their working, to pass from the 
room where the feed-end is situated in the 
mixing room to the press room, In the 
present case, for instance, it isin evidence 
that until November 1923 the partition 
made was of hamboos and thatthe Factory 
Inspector drew the attention of the cecu- 
piers and suggested a corrugated iron- 
partition, which the latter accepted. If, 
at the same time, the manager had inform- 
ed the Factory Inspector ‘of the door that 
he designed to make and satisfied him that 
the existence of the door was not contrary 
to the spirit of the provisions of the section 
and had formally obtained his sanction, it 
would hardly have been open to the pro- 
secution in this case to rely upon the exist- 
ence of the door as a fact in the present 
case against the accused. 


On the other findings of fact in the 
present case, namely, that the door was 
open, ‘the fire originated and the women 
were in the press room, which sufficed for 
aconviction, ‘the question of door in the 
partition was not material. 


Whether accused Nos. 1, 2 and 3 aré 
“occupiers” is a question of fact which the 
lower Courts were entitled to consider on 
the evidence and to prefer the forms and 
correspondence signed ante litem motam by 
accused No. 4 that accused Nos. 1, 2 and 3 
were thee occupiers in preference to his 
present position, that he was the occupier 
and not the-dther three accused. 
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On the question of law, the wordings of 
s. 2, cl. (6), that the occupier includes a 
managing agent, of s. 33 (2), and ofs. 41 
thatthe occupier and manager shall be 
jointly and severally liable toa fine, are a 
sufficient basis for the ruling of this Court 
in Emperor v. Rampratap (12) that the 
manager is not necessarily an occupier. 
As has been laid down in Emperor v. 
Taylor (13) and in Emperor v. Dhanji (3) 
it is the right to regulate and control and 
the predominant possession, which ‘deter- 
mine the question as to who the occupier 
is. The lower Courts held that accused 
Nos. 1, 2 and 3 (owners) decided the 
seasons when the. press was to run and 
controlled it. If so, they were rightly held 
to be the occupiers. 
“In this view ofthe law, I agree that the 
convictions must be set aside but a 
re-trial ordered from the. point where the 
law rendered the examination of each 
accused under s. 342 of the Cr. P. C. 

ssary. f 
AE y Re-trial ordered. 
. (12) 29 B. 423 at p. 424; 8 Bom. L. R: 454; 2 Or. L. 


J. 428. 
(13) 10 Bom. L. R. 38; 7 Cr. L. J. 44. 
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LAHORE HIGH COURT. 
-. CRIMINAL APPEAL No. 183 oF 1924. 
June 5, 1925. 
Present :—Mr. Justice Fforde and 
Mr. Justice Broadway. 
: LAL SINGH AND ANoTHER—ACCUSED— 
APPELLANTS 
versus . 


EMPEROR— RESPONDENT. 


Criminal trial—Evidence—Witness producing docu-. 


ment as containing his eyidence—Procedure—Identifi- 
cation parade, value of. f A | 
. A Magistrate was called asa witness in a Sessions 
trial to prove the identification of the accused persons 
held in the Jail and the methods adopted for the 
purpose of identification. Instead of stating in Court 
the details and the results, he merely referred to 
certain documents which were described as exhibits 
and in which he stated that his evidence was. to be 
‘ found. These documents were put on the record as 
his evidence: ` , 

Held, that the procedure adopted was not merely 
contrary to the law, but violated tht most elementary 
principles of evidence. [p. 957, col. 2.) °° . 


“The mere fact that a witness is able to pick out an. 
accused person from amongst a crowd does not prove. 


that he has identified that accused perscn as having 
taken partin the crime which is being investigated. 
It might merely mean that the witness happens to 
know that accused.. person. The principal evidence 


ing him by name from outside. 
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of identification.is the evidence of the witness given 


- in Court as to how and: under what circumstances ke 


came to pick out a particular accused person and the 
details of the part which that accused took in the 
crime in question. The statement made by such a 
witness at an identification parade might be used to 
corroborate his evidence given in Court, but, other- 
wise, the evidence of identification furnished by an 
identification parade can only be hearsay except as to 
the simple fact that the witness was in a position 
to show thathe knew a certain accused person by 
sight. | [p. 958, col. 1.] f 

Criminal appeal from an order of the 
Additional Sessions Judge, Montgomery at 
Lahore, dated the 21st January 1924. 

Mr. L. Saunders, for the Appellant. 

Mr. Des Raj Sawhney, for the Respond- 
ent. ` f 


/ JUDGMENT. 

Fforde, J.—Four persons, Sundar 
Singh, Lal Singh, Gudar Singh and Arjan 
Singh, have been tried by the Additional 
Sessions Judge of Montgomery under 
s. 396, Indian Penal Code, for dacoity with 
murder. Sundar Singh and Lal “Singh 
have been convicted, the former being sen- 
tenced to death and the latter to transpor- 
tation for life. Gudar Singh and: Arjan 
Singh have been acquitted. Sundar Singh 
and Lal Singh have appeaied to this Court 
against their convictions and sentences. 

- The facts of the dacoity: are shortly as 
follows:— On the nightof the 7th or the early 
morning of the 8th March 1923, Moulvi 
Ghulam Nabi and his servant Samun were 
sleeping in a room of the former’s house 
when about midnight, or shortly afterwards, 
Ghulam Nabi awoke hearing some one call- 
He got 
up. lighted alamp, and asked Samun to 
open the door to see who was calling. On.’ 
the door being opened three men came 
inside and a fourth stood in the doorway. 
Two of the three men who came inside. 
were‘armed with chhavis and gandasas and’ 
the third had a pistol in his hand and, 
according to Ghulam Nabi was also hold- 
ing a lighted wax candle. The witness 
was told by the personsin the room that 
they would murder him unless he handed 
over to them a considerable sum of money. 
The witness thereupon opened his cash box 
aad told them to take what was in it 
amounting to Rs. 400 in cash and 
jewelry worth about Rs. 1,800 or more. 
The dacoits were not satisfied with this 
booty and demanded more. The witness 
thereupon told them to dig in the 
ground which one of the dacoits who, the 
witness says, was Arjan Singh, proceeded.. 
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to do. ‘While Arj: jan Singh was 38 engaged in, 
digging, the witness heard a sound of a 


gun-shot on the roof of his house, followed 


by two or three more shots. The witness 


then heard his wife crying out. The man on’ 


the roof camé to the door of the room and 


shouted out .to his companions to leave, 


saying, that the house had been surrounded 
by. mary ‘people. 


chaining the door from the outside. 

"The other witnesses state that. ọn hearing 
á noise of gun-shots and shouting they 
came out of their houses to find aman on 
the roof of the Moulvi’s house in the act of 
firing a gun. This man is alleged to be 


the appellant Sundar. Singh. The persons’ 


who ‘were inside the room are stated to 
Have’ been Gudar Singh, Arjan Singh and 
the appellant Lal Singh. - 

““ When the villagers came out of their 


housgs..a short fight took place with the. 


dacoits, in the’ course of which a villager 
named Musa received a bulletin the right 
groin from which he died almost immedi- 
ately: ‘Another, Ramzan, was wounded by 
a bullet in the left thigh and a third, Buta, 
received agun-shot wound in the left knee 
and ‘on the right leg, The dacoits then 
made good their escape. 
cases thé wound in front of the limb was 
larger ‘than the wound at the back, which 
would lead to the natural inference that 
the wound in front was the exit and the 
other the entry wound. The medical evi- 
dence, curiously enough, 
that thé larger wound is in each case the 


wound of entry. This I find hard to be-' 


lieve, and’ I am inclined to think the 


wounded men were shot from behind while 


running away, and not as they describe. 
The case for the prosecution as regards 


the present appellants consists of the evi- 
to have 


dence of witnesses who claim 
identified them at the time these incidents 
took place, the evidence of trackers, and 
the evidence of certain witnésses who claim 
. tò have. seen them shortly after the occur- 
rence. The main evidence upon which the 
Crown relies is, of course, the evidence got 
the eye witnesses who profess to have fe- 
cognised the appellants ai the scene of the 
-occurrence. i 
The first of these witnesses is Abdul Nabi 
who made the First Information Report 
and in this report-he does not mention the 
names of any of the dacoits, nor does he 
state whether peed were Sikhs or Muham- - 
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Upon this the dacoits. 
decamped with the cash and the jewelry, 


In each of these. 


is to the effect: 


-and that they were Sikhs. 
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madans, but he say's that ‘he can identify 
them. He also adds that the night was a. 
moonlight one.: In his evidence in Court 
he deposes that the man on the roof with 
a gun in his hand was the appellant Sunder 
Singh, and he adds that Lal Singh was 
also one of the dacoits. He further states 
that he identified both the appellants in 
Montgomery Jail in the presence of ‘a 
Magistrate. In his cross-examination his 
answers aré very unsatisfactory. He states 
that he told Ghulam Nabi that the 
dacoits were Sikhs but that he does not’ 
remember if he told the Police that the. 
dacoits were Sikhs. He adds that he has 
got a very bad memory. ° He also states 
that he took no interest’ in the affair and 
cannot give any reason for the lack of 
interest displayed by him. He further’ 
states that Sundar Singh has got a scar 
mark on his forehead and ‘Lal Singh a 
scar on his left cheek under the eye. He’ 
admits that he did not join the investiga-_ 
tion of the case and gave no assistance to 
the Police, andhe further admits that he 
did not give the Police any description of 
the dacoits. In view of the whole of his 
evidence it will be impossible to rely upon 
this witness to come to the conclusion thdt 
he had in fact recognised and was subse- 
quently able to identify the two appellants. | 
Ghulam Nabi (P. W. No. 3) states that 
he identified the appellants on different 
occasions at the Jail in the presence of a 
Magistrate, but he does not appear to have 
given the Police any description of the 
dacoits after the occurrence took place. He 
says that Lal Singh, one of the persons in 
the room, had white clothes on him. Other’ 
witnesses, however, say that this man was 
dressed in khaki. This witness, in Cross- 
examination added that during the journey. 
to Montgomery made» for the purpose of 
identification, the Sub-Inspector had told’ 
him that he had traced two of the dacoits 
One can only. 
infer from this that the witness was not 
able to identify these persons as Sikhs at 
the time of the occurrence. He says that 
Sunder Singh has got a scar on his fore- 
head but that he did not tell the Police 
that any of tke dacoits have a scar mark 
on kis forehead. The evidence of this 
witness leaves me in considerable doubt as 
to whether he was in fact able to recognise 
either of the appellants. I may add” that 
according to Fazal Karim, Sub-Inspector, 
Ghulam Nabi described the- appellant Lal 
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Singh to him as a man of “medium height, 
-of wheat complexion. His body was not 
stout. His beard was four fingers (chhapa) 
in‘length and he hada khaki coat on bis 
body.” -So far as this part of the descrip- 
tion is concerned it is obvious that it is 
tod general to be of any value as evidence 
of identification and as to the ‘statement 
that this appellant had a khaki coat on his 
body, it is in contradiction to the evidence 
given in Court by the witness himself. 
He alleges that he had white clothes on 
and also a khaddar chadar. 

Samun, prosecution witness No, 4, 
states that he identified Gudar Singh, Lal 
Singh and Arjan Singh as three of the 
dacoits. Lal Singh was wearing a khaki 
coat. He says further that Lal Singh had 
a big scar on the left cheek, but-he did not 
mention this fact to the Police, nor did he 
tell the Police that he -could give a des- 
cription of any of the dacoits. 

‘Ramzan, the fifth witness for the prose- 
cution and one of the persons wounded in 
“the fight, declares that Sunder Singh was 
the man who fired the gun at him, and he 
also purports to identify Arjan Singh. In 
his cross-examination he says that when he 
identified Sunder Singh before the Magis- 
trate in the Montgomery Jail he first 
pushed up his turban to see if a scar - mark 
was on his forehead, and that after seeing 
the scar mark he identified him. He fur- 
ther adds that Lal Singh has got a scar 
under his left eye and he concludes by 
saying that he was “tutored,” that he had 
to identify the man with a scar on his fore- 
. head and under fhe eye. In view of this 
admission it is impossible to attach any 
weight to this man's evidence of identifica- 
tion. . 

Buta, another of the wounded villager, 
admits that he could got identify the dacoits 
and could not even identify the man who 
fired at him. He says that there was a 
Jarge crowd and that’ that was the reason 
that he could not identify the dacoit stand- 
ing on the roof. He further adds that 
when the Sub-Inspector asked him to give 
‘a ‘description of the dacoits he told him 
that ‘he could not do so as he could not 
identify any one and, when he was brought 
to the Jail he first touched two wrong 
persons as he could not recognise the da- 
coits. - 

Jalal, the seventh witness for the prose- 
cution, purports to identify Arjan Singh, 


Gadar Singh and Lal Singh, butia -cross- 
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examination he states that when asked by 
the Thanedar to give a description of the 
dacoits he told ‘him that’he could not des- 
cribe them. He adds that the dacoits. 
shouted “Ali! Ali!” thereby suggesting 
that they were Muhammadans and nat 
Sikhs, | 

Nasir Din, prosecution witness No. &, 
states that Sunder Singh is the dacoit who 
was firing the gun from the roof, ‘but he 
admitted in his examination-in-chief that 
he could not recognise Lal Singh. The 
reason he gives is that it was night time 
and so he may not have seen his,face. This 
witness says that Sundar Singh was in. 
handcuffs when he was ‘brought under 
arrest and that he did not identify him in 
the Montogomery Jail, .He further -states 
that on the very first-day he made.a state- 
ment to Fazl Karim Sub-Inspector and that 
in the-course of this statement he did mot, 
give the hulia or description of the dacoits 
and did not tell the Sub-Ingspector :that ‘he 
had seen their faces. He further adds that 
he did not tell the Police on the first day 
that one of the dacoits was wearing a khaki 
coat. In cross-examination by Mr. Saunders 
he admitted thut he could not.see the face 
of Sunder Singh when he was standing on™ 
the roof. 

Bukan, the ninth prosecution witness, 
purports to have identified Guder Singh, 
Arjan Singh and the appellant Sunder 
Singh. He-does not claim to have identi- 
fied the appellant Lal Singh. He also 
admits that he did not give any description 
of the dacoits to the Police and ‘he :gives 
a different version of the entry of the 
dacoils into Ghulam Nabi's house to that 
which is given by Ghulam Nabi himself. 
His version is that they entered through 
the window one by one.and that they light- 
ed a wax candle after entering through the 
window. Ghulam Nabi -had stated that 
they had come through the door. Bukan, 
in cross-examination, states that Sunder 
Singh had a sear on his forehead and he 
admits that he had first seen -the scar 
mark on his forehead and then identified 
him before the Magistrate, but he adds 
that he did not tellthe Police that one of 
the dacoits had ascar mark. He also says 
that when he came out of his house he -was 
frightened on seeing the man holding the 
gun and so‘crept back into his house out 
of fear. He says he ran away to the well 
informing people as to what was happening 
and that when he returned from the well 
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Mase, was, bieathing his last. In other 
words, he only: returned when. the affair was 
practiGally ever. 

Rehullahy P. W. No. 10, claims to identi- 
fy: Gudar: Singh and the two appellants, 
but: in. eross:examination he states that the 
Police did; not make. any. enquiry from him 
. and that he.did not furnish them any des- 
eription of the dagoits, fhat- he kept quiet 

did: not go; before: the Thanedar: to state 
what he knew. He. adds he met Nasir 
Din and Ghulam Nabi before going to 
Montgomery. for the. identification, parade. 
He also states that, Sunder Singh has got 
asear infark-on his: forehead, Gudar Singh 
kas, a, long. beard and Lal Singh a scar 
under: his, ‘left eye. 

Ihsan, P. W. No. Wi, claims. to have 
identified three men, Gudar Singh, Arjan 
Singh, and the. appellant Snnder Singh. 
But be. also. admits. that he, did not give 
the. Police any Aulia- of the dacoits whose 
facés he had been, nor did he give any hulia 
40 thé Inspector; who subsequently took 
his, Statement. He admits that he was 
told. by. the Moulvis: that Sunder Singh had 
been; arrested, and he. further. admits that 
the Moulvis came with, him. and the other 
Withésses, twice to Montgoméry when they 
wére. brought there to.identify the dacoits 
in Jagh 

Ali Mahasrmacs prosecution witness No, 13, 
punports-to.have.récognised Sunder Singh as 
the man who was on the roof fitinga gun, 
but he ddmits that he had seen Moulvi Nasir 
Din: and talked to. him about the affair 
prior bohis going, to. Montgomenxy for identi- 
fication, He. says: that Moulvi Nasir Din 
told im and other witnesses that one of 
the dacoits. ariested was the appellant 
Sundet Singh. This: witness. did not tell 
the Police. that one. of tlfe dacoits had a 
beat matk on his. forehead and ‘at the con- 
elusion of his. cross examination he adds 
that the firing had frightened him and that 
he did not advance forward but remained 
behind in the. crowd. 

Ghulam, P. W. No: 14, purports to identify 
the. appéliant Sunder: Singh but not the 
other appellant, He states in cross-exami- 
nation that Sunder Singh has. got a scar 
mark on his forehead and. Lal Singh on 
the left éye but that he did: not see these 
scars: ON; the night of the, occurrence but 
saw, them, at the time of identification in 
Jail. He has come to Montgomery with the 
Moulvis and,othe? persons.for- the purpose 
of identifying the dacoits, He adds that he 
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did, not give, to the Folice any; description 


of the dacoits when. he purports to have 
recognised. on the night of the occurrence. 

Nizam. Din, P. W. No. 15, states that he 
saw. the face of one of the dacoits, namely, 
Gudar Singh and, that he identified him in 
the Montgomery Jail. He. does not claim 
to have recognised either of the appellants. 
This concludes all the. material evidence 
of identification furnished by the eye-wit- 
nesses. 

Mr, Phailbus, a Magistrate of Mort- 
gomery, was called to.prove the identifica- 
tions in the Montgomery Jail and the 
methods adopted, Instead, however, of 
stating in Court the details and the results, 
he merely refers: to certain documents, 
which are described: as exhibits, in. which 
he states that hisevidence is to be found. 
These documents are put on the record as 
his evidence. It is quite obvious that the 
procedure adopted in this matter offends 
against the most elementary principles of 
evidence, and Mr: Sawhnny can only attempt 
to justify it by saying thatit was done to 
save time. This, is obviously no excuse for 
an attempt to record the evidence of a 
witness in a manner which is not only 
contrary to law but which violates the first 
principles of evidence. There is no doubt 


‘that it would shorten the labours ofa Trial 


Judge if he were to be permitted to. record 
written statements of witnesses in the form 
of exhibits: by the mere production of the 
witnesses. and their testimony that the 
exhibits embody the details of theit evi- 
dence. But any- person, with any knowledge 
ofand: regard: for judicial: procedure should 
know that such a method of recording 
testimony would, if applied: to all the wit- 
nesses, reduce the trial to.a mere travesty, 
I may add, that these so-called exhibits 
were not even read out im Court. They 
are marked with the ugual stamp certifying 
that they were “Read out admitted’ in evi- 
dence and added tô Sessions file,” but the 
words.“ Read out” have in. each case been 
deleted, and upon the printed record: the 
certificate is merely-to.the effect that the 
document has been. “admitted: in evidence 
and added to Sessions file.” 
The result of the mode adopted in the 
present case jis that there is no evidence 
before us:of the details of the identification 
parades held: by Mr. Phailbus. But even 
if the exhibits in question. were to he 
accépted, as & proper record of his evidence 
it would not materially assist the Crown 
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case.’ The mere fact that a witness is able 
to pick out an accused person from amongst 
a crowd does not prove that he has identi- 
fied that accused person as having taken 
part in the crime which is being investigat- 
ed. It might merely mean that the witness 
happens to know that accused person. The 
principal evidence of identification is the 
evidence of a witness given in Court as to 
how. and under what circumstances he 
came to pick out a particular accused per- 
son and the details of the part which that 
accused took in the crime in question. The 
statement made by such a witness at an 
identification parade might be used to cor- 
roborate his evidence givenin Court, but 
otherwise the evidence of identification 
furnished by an identification parade can 
only be hearsay except as to the simple 
fact that a witness was ina position to show 
that he knew a certain accused person by 
sight. 

As to the evidence of the trackers, it does 
` not appear to me to be satisfactory. The 
principal track witness is Malla, P. W. 
No, 34. He says that he saw foot-prints of 
shod feet on the roof from which the shot 
was fired as well as in the lane. He says 
that there were two foot marks on the roof 
and six foot-prints in the lane, The tracks 
of the six foot-prints led out of the village 


‘to a distance of one kos, and there in a’ 


wheat field were found hoof marks of four 
horses and one camel. Of these animals 
the tracks of two mares were followed to 
the village Jagowal and the tracks got lost 
in the land of a square near the village, 
The owner of the squares turned out to be 
Bahal: Singh and on being questioned he 
admitted the ownership of one of the horses 
and stated, after some hesitation, that he 
had lent it to Sunder Singh (about 9 or 10 
months ago,in Phagan or Chet) and he also 
added at the same time that Sunder Singh 
had borrowed a maye from Sajjan Singh. 
Sajjan Singh, however, stated at the trial 
that it was Bahal Singh? who had borrowed 
his mare for a relation of his. This evi- 
dénce, in my opinion, is not sufficient to 
prove that Sunder Singh was in fact the 
man who rode this mare out of the village 
on the day of the dacoity. The identifica- 
tion of the foot marks is still less satis- 
factory.. The witness Malla says that after 
cover two months Sunder Singh was brought 
to Rukanpur with Gudar Singh where they 
were made to walk with 15 or 16 other 
men; He says that he and the other 
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trackers picked out their foot-marks because 
they resembled thé ‘original tracks, by 
which I presume he means the foot-prints 
on the roof and in the lane. But this wit- 
ness added in cross-examination that the 
“foot-marks on the roof were not distinct 
and visible as the floor of the roof was 
mud plastered.” As to the foot-marks in 
the lane it seems to me that he is asking . 
us too much to believe that the foot-prints 
of six could be singled out in view of the 
fact that according to a number of wit- 
nesses this lane had been trampled. by a 
large crowd of villagers‘at the time in 
question. 4 A d 
The remaining evidence is that of persons 
known as waj-takkar witnesses, namely, 
Sewana, (P. W. No. 18), Gokal Ohand, (P. 
W. No. 22), Dina (P. W: No. 25) and Isa (P. 
W. No. 28.) Counsel for the Crown, how- 
ever, does not rely on these witnesses, and, 
I, therefore, need not analyse their evi- 
dence which, on the face of it, is worthless. 
The Sessions Judge’ himself says:—The 
evidence of Ismail and Sewana waj-fukkar 
witnesses of village Khokhar, is unreliable 
because they contradict each other on all 
the material points. Dinas evidence 
carries little weight since Fazal Din, shop 
keeper himself has not been produced.” I 
entirely agree with this criticism of the 
Sessions Judge but I do not agree that 


.Gokal Chand’s evidence is entitled ‘to’ any 


more weight than that of the others whose 
testimony the Sessions Judge has rejected. 
The learned Sessions Judge seems to 


‘have been influenced in coming to his deci- 


sion as regards the appellant Sunder Singh 
by the evidence of Sub-Inspector, Fazal 
Karim. The Sessions Judge says: Sunder 
Singh himself brought out from the niwar 
fold of his bed asum of Rs. 45 alleging 
that it was his‘share of the cash booty.” 
This evidence was objected to at the trial 
by Counsel for the defence as is shown by 
the note on the record which is as fol- 
lows :— i l 

Objection by defence Counsel :—The 
portion of the witness's statement so far as 
it relates to the confession of Sunder Singh 
that the money produced by him was 
a portion of the booty, is inadmissible, 
vale, Adu Shikdar v. Queen-Empress (1), 
“Order :—Objection allowed 8. M.” ©- - 


It appears, therefore, that this evidence 
haying begn ruled out, and quite properly 


- (1) 11 C. 635; 5’ Ind, Deg (N. s.)- 1182; 
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so, was subsequently utilized: by the Ses- 
sions Judge in coming to his decision. ` 

On the wholeof the evidence I am unable 


to come to the conclusion that the partici-. 


pation of the ‘appellants in the crime in 


question has been established beyond a. 


reasonable doubt. I think it is obvious 
that the witnesses as to identification were 
only able to pick out the appellants after 
their attention had been drawn to the scar 
marks on their faces and their evidence, in 
my, opinion, is worthless. The remaining 
evidence though it raises a strong suspicion 
is not sufficient to ground a conviction. I 
would accordingly accept the appeals, set 
aside the convictions and direct that the 
appellants be released. _ 

Broadway, J.—I agree. 

X. L. 4 Appeal accepted. 

Z. K. 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 533 oF 1925. 
‘September 15, 1925. 
_ _ Present:—Mr. Justice Sulaiman. 
DEBI DIN AND OTHEES—ÅCCUSED— 
APPELLANTS 
MA versus 
“EMPEROR—OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 408 (b) 
—Assistant Sessions Judge, trial by—Sentence of im- 
prisonment exceeding four years -inflicted on one 
-accused—Smaller sentences inflicted on others—Appeal, 
forum of. 
“ Where an acctised person has been sentenced by an 
‘Assistant Sessions Judge to imprisonment for more 
than four years, all other accused persons convicted at 
the same trial must appeal against their convictions 
to the High Court even though they themselves have 
‘received sentences of less than four years and even if 
‘the accused who has been awarded more than four 
ryears does not choose to appeal. 


. Oriminal.appeal from an order of the 
_Assistant Sessions Judge, Shahjahanpur, 
dated the 27th of May 1925. 
< The Government Pleader, for the Crown. 
,- SUDGMENT.— (August lst, 1925.)— 
Debi Din was arrested on the spot with three 
others, while his other companions fled 
‘away. The evidence of Nanhu has been 
„rejected by the Judge, but the fact of his 
arrest cannot be doubted. His explanation 
of his presence is not probable. He is a pre- 
vious convict. I have no doubt as to his 
having been a member of the gang. I up- 
hold his conviction and sentence, and dis- 
miss his appeal. 
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-no other business to, be there. 


959, 
(September 15, 1925.)—The accused Mangli, 
Dina and Rup Singh have been convicted by 
an Assistant Sessions Judge under s, 402 of 
the Indian Penal Code and sentenced to four 
years’ rigorous imprisonment each. Along 
with Debi Din who was sentenced to six 
years, they have appealed to the High Court, 
Under s. 408 (b) of the Cr. P. CO. when in 
any case an Assistant Sessions Judge passes 
any sentence of imprisonment for a term 
exceeding four years or any sentence of 
transportation, the appeal lies to the High 
Court. The sentences passed on the first 
three accused do not exceed four years, but 
that on Debi Din does. The interpretation 
put on this section by several learned 
Judges of this High Court is that when 


- one accused has been sentenced to more 


than four years, all other accused persons 
convicted at the same trial, have to appeal 
to the High Court even though they them- 
selves have received smaller sentences, and 
that this is so even if the accused, who has 
got more than four years, does not choose 
to appeal. 

In the case of Har Dayal v. Emperor (1), 
Chamier, J., stated that this was the view 
held by Tudball and Piggott, JJ.,in which 
he concurred. Since, then the invariable 
practice of this Court has been to entertain 


such appeals. i : 
Coming to the merits of the appeal, the 


‘ease of these three accused is hardly dis- 
‘tinguishable from that of Debi Din: pre- 


viously disposed of by me. All the four 
‘persons were arrested on the spot. Their 
companions, who fled away, were armed and 
put up a’ fight. The Police had received 
previous information that men were about 
to-collect for the purpose of committing a 
dacoity, went to the spot of which the clue 


‘had been supplied and found, the accused 
‘there along with others who cold not be 


arrested. The accused are not residents 
of ‘the neighbourhood ‘and had ostensibly 
Their con- 


viction is proper. The sentences are not 


severe. I dismiss their appeal. 


M. A. A, Appeal dismissed. 


Z. K. i 
(1) 30 Ind. Cas.-158; :37 A. 471; 13 A. L. J, 719: 
Or. L. J. 606. ag 
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MADRAS HIGH COURT. 
CRIMINAL Avesau No, 154 or 1925. 
August 19, 1925. 
Present:—Mr. Justice Devadoss and 
“Mr. Justice Waller. 

In fe VOLLAYAN AMBALAM AND OTHERS 

—APPELLANTS. 

Criminal Procédure Code (Act: V of 1898), ss. 297, 
298,°423—Charge in favour of defence—Verdiet of 
guilty--Misdirection—Defence case not adequately 
Hut—Evidence, inadmissible, admission af, effect of. 

Where a charge is, asa whole, distinctly favourable 
io the defence, it is a matter of:great difficulty to say 
thaf there was any misdirection which has.misled the 
Jury into giving. a verdict of guilty. It is no} enough 
for the purpose of establishing a misdirection.to show 
that, the Judge might have laid much more stress 

- than he has laid on the defects in the prosecution case. 

Where, however, the. defeuce case is not adequately 
put, befpre the, Jury and evidence is admitted which 
Should baye:been, excluded, the verdict of the Jury 
cannot be maintathed. — ae 

Oriminal appeal against the judgment 
of thè Court of the Session ofthe Ramnad 
‘Pivision, ii Case No, 50 of the Calendar of 
1924. 


Messrs. V. L. Hthiraj and K. P. Rama- 
‘Krishna, Iyer, for the Appellant. 
The Public Prosecutor; for-the Crown. 


FJUDGMENT.—Appellants have been 
codtivicted of dacoity by a Jury. The charge 
against them briefly is that they accused 
P W. No. lof having stolen some timber 
and extorted from him and his two sons one 
ofwhoth, strangely enough is. a minor, 8 
Promissory-hote for Rs. 200. The Sessions 
Judge summed upon the whole case in 
‘favour of the defence laying emphasis, 
though, as it turned out, insufficient em- 
‘phasis, on the defects in the prosecution 
case which were both numerous and strik- 
itz. The Jury, however, elected, while 
acquitting.the 4th accused, to convict the 
five appellants. The acquittal of the 4th 
‘degused is: perhapg the most inexplicable 
igatire of a highly unsatisfactory case. 
The evidencé, against “him was precisely ds 
‘Strong or as weak as that against the appel- 
lants. If he was innocent, so obviously 
*wére they. The Judge having agreed with 
the Jury thathe was-innocent and doubting 
‘as he évidently did, the truth af the pro- 
secution case should certainly have referred 
the rest of the verdict as flagrantly perverse. 

As a result, appellants are now driven to 
allege misdirection in the charge and 
irregularity in the selection of the Jury. 
We may say at once that the alleged irregu- 
larity has not been made out. No doubt, 
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some sort of objection was takén ‘to ene of 
the Jurors and itis said that that objection 
was not waived, but the affidavit filed by, 
the Counsel, who appeared at the trial is 
studiously silent on the point. Where a 
charge is,as awhole distinctly favourable 
to the defence, it is a matter of great diff- 
culty to say that there is any misdirection 
which has misled the Jury. It is not, we 
think, enough tosay that the Judge might 
have laid much more stress than he has 
laid on the defects in the prosetution case, 
There are, however, two respects th which 
the Judges’ charge is extremely defective, 
The defence réally was that P. Ws Nos, 1 
and 2 had executed a promissory-note ih 
favour of the 4th appellant, 40 days before 
the occurrence and that the prosetution had 
been launched in order to avoid this note. 
The note in question was produced’ in 
Court and P. W. No. 1 denied having signed 
it. He had, of course, to deny, because it 
bears a date earlier than that of the alleged 
extortion is signed by himself and oftly one 
son and is differently attested from, the 
extorted note: It is however very. probable . 
as Mr. Adam conceded that there really 
was one note and that Ex. Vis the note that 
is alleged.to have been extorted, However, 
Ex. V was an important feature of the case 
and the Judge, in our opinion, did not 
sufficiently impress the Jury-with, its import- 
ance, He should have asked the. Jury to 


consider whether-a note really had passed 


40 days before the alleged extortation 
and‘ whether the prosecution was not merely 
a-device to. defeat that note. The other 
matter is. this,” The eévidende given by 
P: W. Nos. 4,5 and-6:as to the statements 


‘alleged to have been made to them by 


P. W. No. l was relevent only if these 
statements were-madeat or about the time 
of the occurrence. The Judge should; we 
think, have told the Jury that the stdte- 
ménts in question were not, made under 
circumstances which justified proof of them 
being admitted in evidence. i 

We consider that the defënce čase was 
not-adequately put before the Jury and‘ that 
evidence was-admitted which should have 
been excluded. The verdict must, therefore, 
be set dside. We see no redson to ordeta 


te-trial. Thé appellants are acquitted. aid 
discharged, 
v. N. Y Accused'acquitted. 
Zz K. ° 
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MADRAS HIGH COURT, 
Sgconp CIVIL. APPEAL. NO, 1703 or 1922. 

A July 14, 1925. 
Present:—Mr. Justice Phillips. 
MUTHU PILLAI—PLAINTIFF—APPZLLANT 

versus ae 
ALAGARSAMI PILLAI AND OTHERS— 


DEFENDaNTS — RESPONDENTS. 
. _ Limitation .Act (IX of 1908), Sch. I, Art. 11 la — 
-Civil Procedure Code (Act. V of 1908), s. 47,0. XXI, 


T. 1U3—Mortgage decree—Sale of property including . 


shares of persons other than mortgagor---Application 
for delivery of possession, dismissal of —Suit to recover 
possession— Limitation. . 

A mortgage-decree provided for the sale of the 
-mortgagor's share in certain property. In execution 
vof the. decree, however, the whole of the property 
including the interest of the other co-sharers was 
.sold, and was purchased by the decree-holder himself. 
«The latter applied for delivery of possession but his 
‘application was dismi8sed More than a year after 
the date, of the dismissal of his application he institut- 
ed asuit to recover possession of the mortgagor's 
«share in the property sold after effecting a partition of 
the property: . 


Held, (1) that inasmuch as at the execution sale the 


mortgagor's share alone passed to the decree-holder, . 


“the decret-holder's application for delivery of posses- 
sion of the whole of the property which he purported 
to purchase at the sale was bound to be dismissed and 
that, therefore, it was not. necessary for the decree- 
holder to have the order dismissing his application set 
aside within a year from the date of the-order; 
[p. 961, col. 2.] Ae 
_ (2) that the present suit was consequently not 
barred by the provisions of Art. 11 (a) of Sch. I to the 
Limitation Act. [ibid.] g 


"Second appeal against a decree of the 
‘District Court, Madura, in A. 5. No. 28 
ef 1921, preferred against that of the 
Court of the District Munsif, Madura, in 
Ordinary Suit No. 41] of 1919, l 

Messrs. K. Rajah Iyer and: V. Ramaswami 
Iyer, for the Appellant. 

. Mr. P. S: Narayanaswami Iyer, for the 
Respondents. < 


JUDGMENT.—The plaintiff in this 
suit obtained a mortgage-decree and in 
execution, certain property was sold. Under 
the decree, the share of the first defendant 
alone was made liable, but by some mistake 
or other the sale proclamatiom proclaimed 
the whole property for sale and. the sale 
certificate certified that the whole property 
had been sold. In accordance with the sale 
certificate the plaintiff applied for deliverye 
of possession. Asthere was some obstruction, 
his petition was: dismissed, A subsequent 
petition to remove the obstruction was also 
‘dismissed as being out of time. Plaintiff 
now brings this suit, not to recover the 
whole property but to. recoyer the half 
K 61 


MOTRU PILLAT v. AUAGARSAMI Piktai. 


N 


961 
share of his mortgagor after effecting a 
partition. . ; b 
The lower Courts have. dismissed the 
suit on the ground that itisin effect a suit 
to obtain the same relief as that asked_ for 
by him in execution and, as the relief was 
refused and he has not brought the suit 
within one year of the date of refusal. the 
suit is barred under Art. 11 (a) of the Limi- 
tation Act. Both the Courts rely on the 
decision of the Privy Council in Baldeo v. 
Kanhaiyalal (1) holding that the present 
suit is in effect for the same relief as 
that asked for in the execution petition. 
Athough there was a mistake in. the sale 
proclamation and the sale certificate, the 
sale had thé legal effect of passing only 
the first defendant's .share in the pro- 
perty and: plaintiff was not entitled to 
obtain delivery of the whole property. 
When, therefore, his application- for such 
delivery was’ refused, he knew that his 
application had been rightly refused. and 
there was no necessity for him to get that 
-order set aside provided that he could 
obtain the remedy to which he was legal- 
ly entitled, namely, recovery of a half share 
in the property. In this view, it seems 
‘rather absurd to require the plaintiff to 
get an order set aside which he recognises 
“to bea valid order and against, which he 
ean adduce no valid objection in order 
that he may obtain rights to which he 
‘is otherwise entitled; endI think that 
-on this ground the decision in Baldeo 
.v. Kanhaiyalal (1) is not applicable. 
In that case the plaintiff in effect asked 
for the same relief in his suit as he 
had asked for in his application for exe- 
cution. Ido not, therefore, think that the 
lower Courts were right in holding that 
the plaintiff is. bound to set asidé *the order 
within one year and, not having done go, 
his suit to obtain his relief is barred by 
limitation.. A further objection is taken 
for the respondent thatthis suit relates to 
purely a question of execution and no suit 
will lie. So far asI am concerned I am 
bound. by. the authority of the case re- 
ported in Yelumalai Chetti v. Srinivasa , 
Chetti (2) inewhich it. was held that a Court 
cannot, on amere application for execution 
by a Court auction-purchaser, enforce his 
right by an erder for partition. It is argued. 


Cas, 21; 12 L. W. 408; 18 N. L, R. 103; 
1001; (1920) M; WiN. 545; 2 P. la, T.33 


P. 0). 
(23-29 M. 294. 


(1) 58 Ind. 
24 0. W. N. 
( 
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' that this case has been wrongly decided 


differentiated. Reference 


‘and reliance is placed on two cases, one 


reported in Bhimappa v. lrappa (3) and the 
other in Ganpat Rai v. Husain Begum (4). 

The latter case, no doubt, is directly 
opposed to Yelumalai Chetti v. Srinivasa 
Chetti (2) but not only am I bound by 
Yelumalal Chetti v. Srinivasa Chetti (2) but 
with respect, I prefer to adopt that decision 
rather than that reported in an unauthorised 
report of the Allahabad High Court. 

In Bhimappa v. Irappa (3) it would appear 


_that although prima facie the decision is 


opposed to that of Yelumalai Chetti v. Srini~ 
vasa Chetti (2) yet on the facts it may be 
c is made in the 
judgment to the decision reported in Bhaguji 
v. Aniaba (5) a decision which is not dis- 
sented from and from that fact it would ap- 
pear that the Bombay High Court has not 
adopted a different principle to this Court, 
In any event, the decision of a Bench of 
this Court is binding upon me. 

The decree of the District Judge must, 
therefore, be set aside and the suit remanded 
for fresh disposal. 

I may add now that the respondent has 
taken a further objection that the facts men- 
tioned above on which the lower Courts’ 
judgments are based are incorrect. He now 
contends that his client, the second defend- 
ant, bas lost all bis right, title and interest 
in the property by virtue of the auction- 
sale which purported to sell the whole of 
the property and not merely the first defend- 
ant’s half share. His argument is that his 
client was aware of the sale, was a party to 
the decree in execution of which the sale 
was held and took no objection to the sale 
and, therefore, the sale is binding on 
his share as well as on the first defend- 
ant’s half.sshare. This point has not been 
raised before and we have no evidence 
as to whether these facts are all correct, 
namely, whether the second defendant had 
notice of the sale and acquiesced in it 
and consequently has lost his rights. It will 
be open to the second defendant to put 
forward this plea at the re-trial of the suit. 

The stamp fee on the appeal memoran- 


“dum will be refunded. Costs in this Court 


will abide the result, 
V.N. V. š 
Z. K, Appeal alowed. 
43) 26 B. 146; 3 Bom. L. R. 594, 


_ (4) 60 Ind. Cas. 905; 19 A. 1L. 9, 58. 
(5) 5B. 25; 3 Ind. Dee, (x. s.) 18. . 


SITARAM V. KANTRAM. - ~ 


TOL. ©. 1928) 
NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT. „` 

Cıvıl Revision No. 295 or 1924, 
April 28, 1925. 
Present:—Mr. Findlay, Officiating J. C. 
; SITARAM-—APPLICANT 
versus 
KANIRAM—Non- APPLICANT. 


Civil Procedure Code (Act V of 1908), O. XXI, rr. 
89, 90, 91, 92, O. XLIII, r. 1 (j)—C. P. Land Revenue 


_ Act (II of 1917), s. 151—Execution of decree—Sale—~ 


Pre-emption, right of, whether can be enforced in exe- 
cution—Order confirming sale—Appeal, whether lies 
—Revision, whether competent. : AN, 
An Executing'Court is bound to confirm an auction 
sale under r. 92 of O. XXI of the O. P. O., unless the 
conditions specified in rr. 89, 90 or 91 of the Order are 
fulfilled. Fp. 963, col. 1.] : : 
Where a sale is held under the provisions of O. XXI 
of the C. P. C. s. 151 ofthe C. P. Land Revenue Act 
cannot be made applicable to such sale. [ibid.] i 
An order confirming an auction sale under r. 92 of 
O. XXI of the C. P. C. is open to appeal under 
O. XLIII, r. 1 (j) of the Code, and an application to 
revise such an order cannot, therefore, be entertained, 
[ibid.] Pe h : 
Civil revision against an order of the, 
Subordinate Judge, First Class, BÊandara, 
dated the 28th of August 1924, — sa 
Mr. P. A. Pandit, for the Applicant. 
Mr. M. B. Kinkhede, R. B. for Non- 


Applicant No. 1. 


JUDGMENT.—This is an applica- 
tion for revision of an order of the Subor- 
dinate Judge, First Class, Bhandara, passed 

‘in Execution Case No, 203 of 1924, In the 
said case, execution was being taken out of 
the decree, dated the 24th of October 1922, 
in Civil Suit No:58 of 1922. That suit wag 
ona bond, anda decree for an amount of 
Rs. 3,009 5-4 with ‘interest and costs had 
been passed. Certain villages belonging to 
the judgment-debtor were sold in execution 
on 7th of April 1924, and the non-appli- 
cants parchased the village shares in ques- 
tion. The applicant, who is aco-sharer in 
the villages sold, applied to the Executing: 
Court under s. 151 of the Land Revenue: 
Act, claiming the right of pre-emption.’ 
The Subordinate Judge held that he could 
not decide in execution the right of the 
applicant to pre-empt and accordingly pro- 
ceeded to confirm the sale. Against this: 
order Sitaram, has now filed the present 
*application for revision. se 

Reliance is placed in this connec- 
tion by the Pleader for the applicant on 
s. 151 of the ©. P. Land Revenue Act 
of 1917. That provision appears in Ch. X 
of the said Act, which is entitled “Collec- 
tion of Land Revenue.” Itis, no doubt, 


(9.0. 1925] Brrirok-dA ur MAL-NARAHN bas v. storbhaby of STATH Yor Wibi 


‘true : that. under: the ‘previous procedure, 


‘when stich - sales were conducted by a ~ 


: Revenue Officer. the -applicant would have 


been entitled to. come in under 5.151, but ` 


this contingency ‘has, in my opinion, ceased 


‘to:exist and the lower Court was proceed- - 


‘ing under the }provisions of-O. XXI ofthe 
rO. P. O. when it confirmed the sale.. Under 
‘that provision it was bound to confirm the 


, sale under r. 92 unless the conditions. 


“specified in rr. 89, 90 or 91. were fulfilled. 
“T-donot think the provision ‘under s. 151‘of 
ethe Land Revenue Act can, so to speak, be 
translated from its surroundings and made 
‘automatically ‘applicable toa Civil Court 
executing ‘a decree under the provisions 


fof the ©.. P. ©. Soto hold would be, in - 


:éfféct, to allow an Act of the Imperial 
«Legislature like the C. P. C to be modified 
aby a local Act like the ©. P. Land Re- 
_ ivenue Act of 1917. The powers of sale 

. delegated to the Collector in-the past have 
‘now been withdrawn and ipso facto it 
‘seems fo me tofollow that s 151 cannot be 
capplied i in the ‘course of execution proceed- 
ings.: The whole ‘tenor of Ch. X sug- 
* gests thatit is entirely concerned with the 
„procedure of Revénue Officers, and indeed 
“under s. 220 of the Land Revenue’ Act the 
“Civil Courts are explicitly barred from 
. entertaining- suits or applications in connec- 
‘tion with matters which ` Revenue Officers 
‘under the Act were empowered todetermine. 
* On the -above grounds 1 think the 
«present application must fail. I may point 
-out, however, that in any: event an appeal 
“would have lain against an order. under 
O. XXI, r. 92, © P.C.. confirming: the 
‘gale, and no such appeal was filed. In any 
event, therefore, I should not have been 
able to entertain the present application 
:for revision. 

T may, further point out that the ap- 
“plicant is not, in reality, prejudiced by 
-the . refusing’ of the Executing Court to 
consider his claim to pre-emption. He 
still has the remedy by. way of suit open to 
“him. The' application accordingly fails 
‘and is ‘dismissed. The applicant must 
“bear the non-applicants: costs. t 
ZK rs ate dismissed. , 


p -~ a sae 
A tk A NG, Pea ut 


ree a 


083 
LAHORE HIGH COURT.. 
SECOND CIVIL APPEAL No. 717 or-1924. 

“ December 23, 1924. ° 
Present :—Justice Bir Henry Scott- 
Smith, Kr. 
Tue Fira GAURI MAL-NARAIN DAS, 


THROUGH GAURI cape PAN 
es 


THE SECRETARY. = r STATE ror INDIA 
in COUNCIL, TrHrovGH Tar COLLECTOR, 
AMRITSAR AND ANOTHER——DEFENDANTS— 

' RESPONDENTS. 
"Railways Act (IX of 1890), s. 72-—Contract Act 
(IX of 1872), ss. 151, 152, 161~—Goods consigned to 


Railway for carriage—Loss of goods—Suit to recover 
damages—-Burden of proof. 

Under s. 72 of the Railways Act the responsibility 
ofa Railway Administration for the loss of goods 
-delivered to it to be carried by Railway is, subject 
to the other provisions of the Act, that of a bailee 
andes ss. 151, 152 and 161 of the Contract Act. [p. 964, 


Under s. 151 of the Contract Act a bailee is bound 
to take as much care of the goods bailed to him as a 
man of ordinary prudence would, under similar cir- 
cumstances, take of his own goods of the same bulk, 
quality and value as the goods bailed. [ibid.] 

When goods which have been consigned to a 
: Railway Company: for carriage are lost, the burden 
lies on the. Railway Company to show that it has 
taken as much care of the goods as a man of ordinary 
prudence: would, under similar circumstances, have 
„taken of his own goods ofa similar kind and that the 
- loss occurred notwithstanding such care. Ifthe Com- 
pany fails to satisfy the Court on that point it is 
‘liable for the loss. [p. 964, cols. 1 & 2.] 

Second appeal from a decree of the Dis- 
trict Judge, Amritsar, dated the 18th Janu- 
‘ary 1924, affirming that of the Subordinate 
Judge, Third Class, Amritsar, dated the 
‘28th May 1923. 


Tala Badri: Das, R. B., for the Appel- 
lants. 

. Kanwar Dalip Singh, Government Advo- 
cate, for the Respondents, 


JUDGMENT.—In . the suit. out of 
‘which the present second appeal arises the 
plaintiff firm sued the Secretary of State, 
. defendant No. 1 and N. 8. Billimoria, de- 
fendant No. 2 for Rs. 654-10-9 on account of 
damages due to the loss by theft of a bale ° 
of cloth from the Railway Station godown , 
at Amritsar, On the 2nd October 1920 the 


, e plaintiff parchased ten bales of cloth from 


‘defendant No: 2 for delivery at, Amritsar. 
“They were to be brought by defendant 
“No, 2.and sent from Badnera. Nine bales 
“were “actually ‘delivered and paid’ for at 
‘Amritsar. „The. dispute is about the 10th 
which is said to have been sent from 
Badners on the 15th December 1920 and tg 


e 
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bave arrived at Amritsar on the 7th Janu- 
ary 1921. It was consigned by the. Berar 
Manufacturing Company to themselves and 
the Railway receipt was endorsed in favour 
of the Chartered Bank of India. It was 
stolen from the goods shed at Amritsar ‘on 
the 10th January 1921. On the 13th Janu- 
ary, 192] the plaintiff paid Rs. 580 9-9 to 
the Chartered Bank and got the Railway 
receipt from it. This was arranged through 
defendant No. 2. When the plaintiff applied 
“to the Railway for the goods it was found 
that they had been stolen, but before he 


: was informed of this he had paid Rs. 14-13-0 
.to the Railway on account of demurrage. 
-Adding to this Rs, 59-4-0 on account of in- 
_terest and the sum paid to the Bank he 


claimed the sum mentioned above. The 
suit against the Railway was dismissed on 
the ground that they had taken all reason- 


-able care of the goods and were’ not to 


-blame for-the loss. The suit against de- 


fendant No, 2 was dismissed on the ground 
-that the vendor's risk ended as soon as the 
goods left the Mill's premises at Badnera. . 


In second appeal it is urged that the 


‘learned District Judge treated the case as 


if the onns of proving negligence on the 
part of the Railway lay upon the plaintiff. 
Counsel has cited Trustees of the Habour, 


. Madras v. Best and Co. (1) and Hirji Khet- 
‘sey & Co. v. B. B. & C. I. Ry. Co. (2) on the 


question of onus. Having regard tos. 72 


‘of the Indian Railways Act it is clear that 


the responsibility of a Railway Adminis- 
tration for the loss of goods délivered 
thereto to be carried by Railway is, sub- 
ject to the other provisions of the Act, that 
_of a bailee under ss. 151, 152 and 161 of the 
Indian Contract Act, 1872. Section 151 of 
_the ‘Contract Act lays down that in all 
cases of*bailment the bailee is bound to 


.take as much care of the goods bailed to 


him as a man of érdinary prudence would, 


‘under similar circumstances, take of his 
“own goods of the same bulk, quality and 
value asthe goods bailed. In Trustees of - 
the Habour, Madras v. Best and Co. (1) it . 


was held that “when goods which have 
been entrusted to bailees for hire are lost, 
it lies on the bailees to shéw that they 


have taken as much-care of the goods as a” 
“man of ordinary pruderce’ would, under 
' similar circumstances, have ‘taken of his 
“own. goods of a similar kind, and that the 


a) 29M. 524; 8 Ind. Dec. (x. 8.) 375." ` : 


< 4%) 25 1nd, Cas, 241; 39 B. 191; 16-Bom, L, R, 467, 
pea ea Chae oat ia yew «atte e 
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joss-oceurred notwithstanding such care, “If 
they failto satisfy the Court on that point, 
they are liable for the loss” The same 
rule was laid down in Hirji Khetcey & Co. 
v. B. B. & C. I. Ry. Co. (2yas follows:— | 
“When any one has entrusted goods to 
a Railway Company for carriage; and those 
-goods are lost, damaged or destroyed. while 
in the possession and-under the control 6f 
the Railway Company, the fact of the’loss, 
damage, or destruction is.enough to cast 
upon the Company the burden of proving 
that that loss was not due to any negligence 
on its part.” i i 
These authorities are sufficient in support 
of the proposition that in this case the'onus 
lay upon the ‘Railway Company. ‘to prove 
that they. took as- much care of the bale 
of cloth as a man of ordinary prudence 
-would have taken of his own property.: The 
onus’ of the first issue which dealt with 
-liability was put upon defendant No. l. 
The Trial Court in disposing of this issue 
-said that goods were stolen by thi¢ves and 
-that chaukidars had been appointed to 
-watch the. shed but that the thieves man- 
-aged to get in somehow without notice of 
the chaukidars and that: defendant No. 1 
‘took as much. care as was possible under 
the circumstances. The learned District 
Judge in disposing of this point said: “It 
has not been proved that Chanda Singh's 
dismissal had anything to do with the theft 
of the plaintiff's goods. And there is nothing 
to show that the Railway as bailee did not 
take all reasonable care of the goods as re- 
-quired by s. 151 and s. 152 of the Contract 
„Act. [hold, then that the plaintiff has no case 
against the defendant No. 1.” It certainly 
appears from this that the learned District 
Judge viewed the case as ifthe onus lay 
upon the plaintiff. Counsel for both sides 
„are willing that this point should be decid- 
-ed upon the evidence on the record. ‘They 
do not ask that any further evidence should 
be taken. ; oe 


The contention ‘of the Counsel for the ap- 
pellant as against defendant No:2 isthat the 


“property in the bale of cloth did not pass 


to the plaintiff until an appropriation. there- 
of was’ madé in his favour on the 13th 
January. It would, however, be inconveni- 
ent to decide the appeal as against him first 
and then to remand. the case and there- 
after to decide the appeal so far as defend- 
ant No. 1 was concerned. I, therefore, con- 
sider that the cases must be remanded tg 


r 


pro 1925) 
7 Appellate Cout for re-decision 


; on 
No: 1 ‘before any decision. is given by. this 
Ogurt in regard to defendant No.2. The 
jasue to be decided by the lower Appellate 
Court | isras follows: — 
Whether defendant No, 4 ‘took as much 
cate “of the bale of cloth..in question as a 
Adin of” ordinary ‘prudence would, under 
similar: circumstances, take of his own 
goods öf the same bulk, quality and value 
45 the goods ‘bailed ? 

. It will be negessary for- the Court in de- 
siding ‘this issue to take into consideration 
thé extent of the premises and the number 
òf ¢haukidars who were appointed to guard 
them and also the manner in. which the 

chidukidars ‘were posted on different sides 
of the.building. The remand is under 
QO; XLI; r. 25 of the CO. P. O, and return 
should be’ made in three months’ time, 

$ Z K . Appeal accepted, 


‘CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
_ No. 160 oF 1924. 

June 17, 1925. 

Graii —Sir Lancelot Sanderson, Kr., Chief. 
‘Justice, and Mr. Justice Buckland. 
BALDEODAS ‘LOH BA-~PLaIntiFe— 

-APPELLANT | 


s versus 
“ SHUBCHURNDAS GOENKA 

“AND oTHERS—DEFENDANTS—RESPONDENTS. 

- Civil Procedure’ Code (Act V of 1908), O, V, r 17, 
0. IX, r. 18—Letters Patent (Cal.), cl. 15--Order 
setting. aside ex parte decree, whether judgment— 
Appeal, whether lies—Service of summons—Due and 
reasonable diligence, meaning of —Summons when may 
be affixed to house. 

«The word judgment” in cl. 15 of the Letters 
Patent of the Calcutta High Court does not include 
every order made or every decision given by a Judge,. 
even though it may be accompanied hy a statement. 
of the reasons which actuated thé Judge in arriving 
at the decision.. Whenever the question arises whe- 
ther. particular. order is or is not a “judgment” 
within the meaning of cl. 15.0f the Letters Patent,, 
itmust be decided with referencs to the particular e 
facts of ‘the .case-and to the nature of the order. [p., 
968; col. 1.]. ; 

An, order setting - aside an ex parte decree is not 

“judgment” within the meaning of cl. 15 of the 
Leiters Patent and is consequently not open to appeal.. 
It is immaterial that the order further directs that 
all proceedings in execution -taken in pursuance of 
| the.ex parte decree should-sbe set -aside and that the 
attáchiment Should be withdrawn. [p. 966, col. 2.].. 
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_ In an application ta set. ‘Aside an ex parte’ decree 
where it is found that the summons was served ‘By 
‘affixing it to thé outer door or some conspicuous part 
of- the “defendant's house, it is necessary for the Court 
to-be satisfied that the provisions of the second part 
öf r. 17 of O. V of the-C. P, C. were really com plied 
with. The Court must see whether in fact the serving 
‘officer had ~ ised all due and reasonable diligence with 
a view to finding the defendant before the process 
of affixing thè summons to the outer door or some 
conspicuous part of the defendant's house was sete 
ed to. [p. 968, col. 1.] 

Per Buckland, .J.—Where the fact of service of 
summons is contested’ it will bea matter for detailed 
consideration as to how service purports to have been 
effected, and in’each case it will be necessary to show 
that] the process-server was reasonably and duly 
diligent in his: attempts to effect personal service 


due regard being had to the particular cireumstances 
of the case. [p. 970, col.-2.} 

Provided the process-server goes to a place on a 
day and hour when he: may expect to find the de- 
fendant there and does all that is required under r. 17 
of-O. V of the O. P. C., if he cannot find the defendant 
and could not find him whatever further steps he 
may have taken, by reason of the defendant's absence, 
itis not necessary for him to repeat his attempt ta 
effect personal service. [ibid.] 


Appeal from an order of Mr. Justice 
Page, dated the 22nd July 1924, passed 
in the the exercise of Original Civil Juris- 
diction. 

Mr. N. Sirkar, for the Appellant. 

Mr. A. K. Roy, for the Respondents. 

JUDGMENT. 

Sanderson, C. J.—This is an appeal 
by the plaintiff against an order made by 
my learned brother Mr. Justice Page on the 
22nd of July 1924, 

The facts which it is necessary for meto 
state are as follows :— 

The plaintiff filed the plaint on the 28th 
of February 1924, and summary proceed- 
ings were taken under O. XXXVII of the 
C. P.C. On the 15th of April 1924, the 
plaintiff obtained a decree, which was made 
ex parte. The plaintiff, having” obtained 
his decree, attached certain premises in 
Calcutta. On the 24th of June, notice of 
an application was igsued on behalf of 
the defendants for an order that the ex parte, 
decree of the 15th of April 1924 and the 
attachment effected in exécution théreof on 
the interests of the defendants in the pre- 
mises therein mentioned should be set aside 
and that the-defendants should have uncon- 
ditional leave to defend the suit. : 

The learned Judge heard the application 
and. on «the 22nd of July 1924 made an 
order that the decree and all proceedings.in 
execution thereof be set aside and that the 
attachment issued in execution of the said: 
decree be withdrawn. It is against that 
order that- the -plaintif has appealed, 


‘suit, and the liability of the. defendants. 
would have been finally established, so far. © 
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. The learned Advocate, who appeared for 
the -defendants,. took a-preliminary point 
‘that no appeal lies on the ground that the 
order, which the learned Judge’ made on 
‘the 22nd of July 1924, was nota “judgment” 
-within the meaning of cl. 15 of the Letters 
Patent. i 
` The main question before the learned 
Judge was whether the summons had been 
duly and properly served. ESI 
_ The learned Judge’ heard evidence in 
respect of this matter and delivered a judg- 
ment in which he dealt with the various 
points, which had been raised, at consider- 
able length. 
` Àt first sight it may seem unreasonable 
to suggest that thisis not a“ judgment:” 
- . But the decisions of this Court: go to show 
that the word “judgment” in cl. 15 of the 
Letters Patent does not include every 
order which a learned Judge makes or 
every decision given bya learned Judge, 
even though it may be accompanied by a 
statement of the reasons which actuated 
the learned Judge in arriving at his deci- 
sion.” = > > : 

The decisions of this Court upon this point 
are numerous. Many of them have been 
based upon the definition which was given 
by the learned Chief Justice Sir Richard 
Couch in the case of Justices of the Peace 
for Calcutta v. Oriental Gas Co. (1), and, 
some of-them, in my opinion,-are difficult to 
reconcile with the judgment of the learned 
Chief Justice in that case. . 

On previous occasions I have expressed 
the opinion that, whenever this point arises; 
it is for the Court to decide whether the 
particular order in question is a judgment 
within the meaning of cl. 15 having regard 
to the parfieular facts of the case and to the 
nature of the order, If the learned J udge. 
had refused the dgfendants’ application to 
set aside the ex parte decree, it is not dis- 
puted that the defendants’ would have had: 
a right of appeal. , 
` The reason for that is, that there would: 
have been a final decision as to the merits 
of the questions between the parties in the 


as that Court was concerned. 


That view of the matter is recoghised: i 
the C, P. O., because O. XLIII, r, T provides 
that “An appeal shall lie from the follow- 


ing.orders under the provisions of s, 104,” 


1:8 B E. R, 433 at pi 452; ITW. R, 364. 
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namely, orrein (d) an: order 


‘an order to get aside'a decreé passed eg 
parte... © °t | ee hes 

Though there is a right of appeal against 
an order rejecting an- application to ‘set 
aside a'decree passed ex parte, it does not 
follow that there is a right of appeal whei 
the learned Judge, instead of rejecting the - 
application, accedes-to it and. séts aside, thé 
ex parte decree. : aS Sas 
~ As far as I am aware, this is the first 
case in which it has been alleged that there 
is a right of appeal in such a case as this} 
and, no case has been brought’ to ou¥ 
attention in which the exact point has been 
‘decided. Ka RA PE N E 

There must have been many” cases, in 
which an ex parte decree has been set aside 
by alearned Judge sitting on the Original 
Side, and it is significant that, as far as I 
am aware, there has been no appeal* to this 
Court from‘such an order. 

I have come to the conclusion that there 
is no right of appeal ; and, I base my judg- 
ment upon the principle laid down in the 
case of Justices of. the Peace for Calcutta 
v. Oriental Gas Co, (1) and upon the 
principle which I think underlies the deci- 
sion in, Maharaj Kishore Khanna v. Kiran 
Shashi Dassi (2). f a , 
- The result of the learned Judge’s order 
is, that the merits of the questions between 
the parties in the suit have not'been decid- 
ed. On the contrary the result is that the 
suit has been restored and the -matters in 
dispute and the question whether the de- 
fendants are liable for the amount- claimed 
have yet to bė decided. ` a eh ts 
. The learned Advocate, who appeared. for. 
the plaintiff-appellant, submitted that the- 
order in’ this case’ is not an order merely: 
setting aside the ex parte decree, and. he 
drew attention to the fact that it directed: 
that all proceedings in execution should be’ 
set aside, and the attachment ‘should be! 
withdrawn: and, he argued that inasmuch, 
as'the order included that provision, it was. 
an appealable: order. : a 

That submission was at one period of the: 
argument attractive to my.mind, buton; 
further consideration I am of opinion „that 
itis not sufficient to- justify the Court: in? 
holding that this order is appealable. : ` 

The proceedings in execution were .con-; 
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sequential upon the decree, and if anorder, 
which merely sets aside an ex parte decree, 
is not appealable, it seems to me impossible 
to hold that the decree is appealable 
simply because the plaintiff had the time 
and opportunity to attach property in 
‘execution ofthe decree, before the appeal 
was filed, 

It was further argued that the learned 


Judge in this case had not exercised the - 


jurisdiction vested in him by O. IX, r.13 
of the C, P. O. and that the application 
was in reality an application fora review 
of thé judgment by which he made the ex 
“parte decree on the 15th of April 1924. 

I am unable to accept that argument; I 
think there is no doubt that the application 
was made by the defendants under O. IX, 
r. 13, and the learned Judge purported to 
exercise the jurisdiction vested in him by 
that rule. The Court might find itself in 
difficulties in future cases if we were to 
accede to the learned Advocate’s argument 
in that respect. f 
_ The conclusion, therefore, at which I have 
arrived is that no appeallies. That is suffi- 
cient to, dispose of the appeal and, in my 
opinion, it must be dismissed. 

The appeal, however, was heard upon 
its merits: and the learned Advocate in- 
vited us to express our opinion upon the 
merits. 

The learned Judge dealt with the matter 
under the second part of O. V, r.17. That 
rule provides:—“ Where the defendant or 
his agent or such other person as aforesaid 
refuses to sign the acknowledgment, or 
where the serving officer, after using all 
due and reasonable diligence, cannot find 
the defendant and there is no agent em- 
powered to accept service of the summons 
on his behalf, nor any other person on 
whom service can be made, the serving 
officer shall affix a copy of the summons on 
the outer door or some other conspicuous 
part of the house in which the defendant 
ordinarily resides or carries. on business or 
personally works for gain . .... .” 

The learned Judge came to the conclu- 
sion that one Madanlal was an authorised 
agent of the defendants to take charge “of 
legal proceedings. J am not sure whether 
‘he meant by that finding to hold that 
Madanlal was an agent of the defendants 
empowered to accept service of*the sum- 
. mons in this suit. If the learned Judge 
was of the opinion that Madanlal was an 
‘agent’ empowered to- accept the summons 
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on behalf of the defendants it seems to më 
that there was evidence which went to show 
that the summons was tendered to Madanlal 
and that he refused to accept it, and it 
might be argued‘ with considerable force 
that the first partof r 17 applied to this 
case, But in the absence of an express 
finding upon that point, in my judgment, it 
would not be safe for this Court to rely 
upon it. 

A further point was raised in the course 
of the argument, namely, that the applica» 
tion of the 24th of June 1924 was out of 
time: and, reliance was placed upon 
Art. 164 of the Limitation Act, which pro- 
vides that for an application by a defendant 
fur an order to set aside a decree passed 
ex parte the period of limitation is 30 
days, to run from the date of the decree or 
where the summons was not duly served, 


‘when the applicant has knowledge of the 


decree. 

In this case, the learned Judge held that 
the summons was not duly served and there 
is no express finding when the defendants 
had knowledge of the decree. There are, 
however, findings, which go near to a con- 
clusion that the defendants must have 
known of the decree on or about the date 
on which it was passed: and if it were 
open to us to decide this appeal upon the 
merits, I should have felt a strong inclina- 


„tion to have some further evidence or some 


further enquiry upon that point inasmuch 
as the application to set aside the decree 
was not made until the 24th of June 1924 
though the decree was made on the 15th 
April 1924, 

Finally it was argued by the learned Ade 
vocate that the learned Judge’s conclusion, 
that those who were acting ôn behalf of 
the plaintiff in effecting service of the 
summons, had not used all reasonable and 
due diligence to find the defendants wag 
wrong. It was argued that the learned 
Judge based his conclusion upona finding 
that the serving peon, after discovering 
that the defendants, at the time when he 
attended at 12, Banstolla Gully, were not 
in the house, admittedly made no enquiries 
whatsoever of anybody as to their where- 
abouts. . 

That finding of the learned Judge was 
strenuously challenged: and, it seems to 
meon the evidence that there is consider- 
able force in the argument which was pre- 
sented to us in that respect. 

-J do not mean to detract in any way 


e 
“068 
rom the principle involved in the learned 
„Judge's judgment. I agree thatit is neces- 
gary for the Court to be satisfied on such 
an application as this that the provisions 
eof the second part of r. 17--of O. V have 
been really complied with. Itis:necessary 
dn each case for the Court to see whether 
in fact the serving ‘officer hae used all due 
and reasonable diligence with :a view- to 
finding the defendant before the process of 
affixing the summons to the outer door or 
some conspicuous part of the houseis re- 
sorted | to. 

It isnot necessary, in my judgment, for 
‘me to.say more as to the merits, in. view of 
the fact that I have arrived at the conclu- 
‘sion that an appeal does not lie. 

, For. these reasons, in my judgment, the 
appeal must be dismissed with costs. 

Buckland, J.—It is with regret that 
T concur in the conclusion that this appeal 
‘Taust be dismissed on the ground that the 
order is not appealable : for, upon the find- 
rings of fact. of ‘the learned Judge, apart 
“from my own view of the evidence general- 
‘ly, Iwould come to the opposite conclusion. 
“It is, however, some satisfaction to know 
that if justice requires that a decree should 
"be made in favour. of the plaintiff he 
‘will have a further opportunity of obtaining 
kid 

;Before considering. whether or not the 
“order appealed against is a “judgment” 
(Within cl. 15 of the Letters.Patent, I desire 

` briefly. to refer to one aspect of the ques- 
‘tion which was presented by the learned 
“Counsel for the appellant. He. submitted 
“that the urder was appealable inasmuch as 
it could only have been. made by way of 
Têwiew under O. XLVII of the O. P.C, 
gee as an, application under O. 1X, r. 13, 
At obviously was barred by. limitation. 
Cok may say that, gpeaking for myself, I 
‘Siould have been willing to accede to this 
argument, had there been the faintest in- 
sition in. the record that the learned 
T udge purported fo make the order by way 
‘of review... We have been referred to the 
‘petition upon which the order was based 
‘dtid the statements which it contains set- 
‘ting: ‘out matters beyond what is necessary 
for” the’ ptirpose of an application. under 
Q IX;:r-.13. That. may be- and ,is no 
dowhe - the case, buf. it does not follow, 
par rHvularly when the prolixity of petitions 
and pleadings in this Court is,borne.in 
mind, that ‘the application was, “made by 
WAY o of .Teyiew, or that the, learned. Judge 
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so made the order.” The C. P.O. provides: 
that an application for review shall be made. 
in a particular form. There iso pretence - 
whatever that the petition in this case. is. 
in that form, but this is not a point of much 
cogency, as ‘similar applications have been 
treated as applications for review on the 
Original Side ofthe Court. The learned 
Judge, however, says that the defendant 
brings the application - by reason of the 
provisions of-O. IX.r. 13-and had there been 
I repeat, any indication upon the record 
that-he was proceeding by way -of review, 
the position might have been different. As - 
itis, the order must be regarded as having '- 
been made exclusively under that order 
and rule. 

The order provides in the first place that 
the ex parte decree shali be set aside and 
-the suit restored, and further. thatcertain 
attachment proceedings incidental thereto 
shall beset aside. These are two separate 


and distinct matters. : é 


The order restoring the suit is not ap- ` 


‘pealable under the C. P.C- The intention `. 
of the Code would appear to be that in the | 
‘circumstances to which O. IX is applicable 


—be it underr. 13 or under r. 9—where the 
result is that no further proceedings may 
take place, an appeal will lie, but where 


- a party who has been deprived of his decree 


will have a further opportunity of obtaining 
it, if justice requires that he should doso, 
then no appeal lies. These principles 
would appear to be material i in consider- . 
ing what is a “judgment,” which has ‘been | 
the subject of many decisions of this Court. 
The order restoring the suit does not 

-affect the merits of the question between 
the parties by EE some right or 


liability, for the right or liability is left open l 


to be decided, and 7 upon the further hearing; 
which necessarily follows from the order, at 
will be decided. 

< A further argument addressed ‘to us is 
that the order restor ing the suit is an order 
‘determining séme right or liability because 
it also sets- aside the attachment since ob- 
tained, and that, in ċonsequence, the right 
of the plaintiff to have a certain property 
aftached and sold at and from the date 
of the attachment is a right which ‘has 
been determined and of which he has- been 
‘deprived. 


, This: E appears, to me to be. 
fallacious. TT apprehend that the definition 
ora? judgment” which į is, from Oriental Gas 


[984 0. 1925] 


Company's case (1) and has been citedin many 
decistons of this Court must. be applicable 
inzits entirety to the order actually appealed 
against, and that you cannot apply one part 
of:it to’ the order under appeal and another 
part.of it to some other order which is or 
_ may be-affected if the order appealed against 
is reversed., It does not affect the matter that 
the order 'setling aside the attachment is 
also: appealed against. 
lessens the force of the argument, for the 
Jatter.order-may be dealt with separately. 
.. No-doubt that the judgment states the 
views of the learned Judge, butevery judicial 
exposition of, adJudge’s opinion is not a 
“judgment” within the meaning ofcl. 15 
of the Letters Patent. There is also no doubt 
a decision. The. decision is that the ex 
parte, decree. should, be set aside. That 
does: not affect the merits- ofthe dispute 
between the parties, still less,.apartfrom the 
attachment, does it -decide any right or 
. liability, As regards: the proceedings for 
attachment or the right to-have. the attach- 
ment set aside, independently. of the right 
to‘have the suit restored, there has been 
no. -adjudieation and it is impossible to say 
that the decision embodied in the judgment 
of. the learned. Judge affects’ the merits of 
any -question. upon which the attachment 
oer the right to attach depends, or that any 
such adjudication determines any right 
of the plaintiff or liability of the defendant. 
The order setting aside the attachment is, 
in my opinion, dependent upon the order 
testoring the suit,and consequential .there- 
upon, and because. itis affected as a con- 
-sequence of the. order restoring. the suit it 
is not open to the appellant to contend that, 
therefore, the-order .restoring the: wuih, 
which is otherwise not appealable, hecomes 
appealable. - In my opinion, the order which 
we are asked to set aside is not appealable 
and the appeal will haye to be dismissed 
upon . that ground., 

-AS regards the merits, I do nob propose 
to examine the facts and circums’ances, in 
the. manner which it would have been 
mecessary to do.were we allowing the- ap- 
peal on that ground, but I have already 
‘generally stated my conclusion. It does, 


however, appear upon. a perusal’ of the” 


judgment thatthe learned Judge has not 
considered, the. effest of the presence of 
, Madanlal as, to use his words, “the authoriz- 
“ed. agent.of the defendants to take charge of 
legal. proceedings,” with reference to O. V, 
r. 17. ‘The learaed Judge clearly accepted 
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‘the evidence adduced on behalf of the 
plaintiff in preference to that adduced on 
behalfof the defendant, and ona serutiny of 
the evidence it would require no great effort 
to hold that Madanlal, whether or not the 
learned Judge so meant by the words 
which I have quoted, was “an agent em- 
powered to-accept service of summons on 
behalf of the defendant.” I need not dwell 
upon this aspect of the matter or the 
effect of ‘such a conclusion in relation tò 
the other findings of the learned Judge or 
the evidence generally; for the learned Judge 
has not considered it and, moreover, it is 
unnecessary in view of ‘the order. to be 
made on the appeal, 

The learned Judge has on several octa- 
‘sions used the expression ‘substituted 
service” which indicates some slight dégree 
of misapprehension in hismind. No doubt 
if. the circumstances are such that eventual- 
ly the writ is affixed on the outer door of 
the housé there is a substitution in the sensé 
that the documentis notleft in the hands 
of the person on whem service should’ be 
effected, if possible, but that isnot “substitut- 
ed service” as recognised by the C. P. Œ. 
“Substituted service” is provided for’ by 
O. V,r. 20, but, as there is no question of 
the service being substituted service in this 
case, I need not refér to it further, beyond 
mentioning that. before service may be so 
effected the, Court. has to be satisfied with 


- regard to certain matters which do not arisé 


where service is effected in the manner pror 
vided by O. V, r. 17. 

Before concluding. 1 desire`.to comment 
on certain general ‘observations made by 
the learned Judge in the course’ of his 
judgment, as briefly as I may without rë- 
ferring to the evidence in detail. Order 
‘V,.r..17 provides that “where tite serving 
‘officer after using all dué and reasonable 
diligence, cannot find the defendant...... "he 
Shall do .certain things for the purpose of 
‘effecting service. . The words “all due and 


„reasonable. diligence” are general, as neces- 


sarily they must be, for. “they. are, appli-, 
cable to. every case, where service has to be 


effected. 


: Th. Cohen V. . Nursingdas , Auddy y (3), Pethe- 
ram, ©. J, sitting singly on thé: Original 
‘Side .of, : the ‘Court made. certain : “obser- 
‘vations with regard to this... "He said : “Tt 
is: true. that you “would ġo toa man’s house 
and, met find him, but thatis not. attempt- 


(3) 19 C. 20L-at p. 202;.9-Ind. Deo, (N. s.) 579. so 
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ing to find him: You should go to his 
house, -make enquiries, and. if necessary 
follow him. You should make enquiries to 
find out when he‘is likely to be at home, 
and go to the house at a time when he can 
be found:” These observations have been 
quoted by the learned Judge in the order 
under appeal. In Rujendra Nath Sanyal v. 
Hadjee Syed Jan Meah (4), Jenkins, J., de- 
livered a judgment as to what is required to 
be proved as to service in undefended cases, 
and said; “For the purpose of establishing 
that the defendant cannot be ound, it 
must be shown that proper efforts to find 
him were made, as for instance, that the 
serving officer went to the place or places 
‘and atthe times at which it was reasonable 
to expect he would be found’—that is so 

` far as I need-quote, the remainder refers to 
other matters te be proved. 

The words in these two judgments are 
in strong contrast, the earlier appears to 
prescribe a detailed procedure by way of a 
general rule as to what is “due and reason- 
able diligence,” while the latter merely 
gives an instance, 

It has been said more than once that each 
case must depénd on its own circumstances, 
a proposition with which I fully agree, 
which makes it impossible by reference to 
details to say what isnecessary by way of 
“reasonable and due diligence.” What is 
due diligence in one case may not even be 
diligence in another case; and the words 
“due” and “reasonable” would be inapplic- 
able to diligence which took the process- 
server repeatedly to the defendant's resi- 
dence at an hour when he might be expected 
to’ be at his business office. What further 
‘attempts should be made to find the defend- 
ant elsewhere assuming, he has not been 
found at the place where he may be expect- 
ed tobe at a particular hour, -must in a 
‘large measure depend upon the informa- 
tion available to the” process-server. If in 
fact the defendant is absent from the locality 
“it cannot be said to be necessary for the 

< purpose of showing that he was reasonably 
and ‘duly diligent for the process-server to go 
* over and over again. This point was dealt 
“with by Mookerjee and Carnduff, JJ., in 
‘Sitaram Sami'v. Kalandi Patra (5), In that 
-éage the serving peon when he went to the 
house.of the defendant was informed that the 
‘latter had gone to Vizagapatam. He there- 


(4) 2G. W.N. 574; 26 0. 101; 13 ‘Ind. Dee. (N, 8.) 
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upon affixed a copy of the notice on the outer 
door of the house and it appears that the 
defendant did not return from Vizagapatam 
till three months later, The learned. Judges 
said: “It was consequently impossible for 
the peon to retain the summons in his 
custody till the return of the defendant, and 
as the defendant had left thé jurisdiction 
of the Court, it was not possible for thé 
peon to effect service upon him personally 
outside the jurisdiction.” If that is the 
proper course for the peon to pursue in such 
circumstances, does it follow that diligence,: 
which would have-been such as.is- required 
by the section if the process-server had 
known that the- defendant was absent, is 
no longer diligence if it so happens that he 
‘is not told that the defendant is absent and 
that subsequently transpires, When the 
effectiveness of the service is in question, to 
‘have been the fact? In my opinion, pro- 
vided the process-server goes to a place on 
‘a day and hour when he may expect, to find 
the defendant there and does all that is 
required under the section, .if- he cannot 
find the defendant and he could nct find 
him whatever further steps he took by reason 
of his absence, then the position is such as 
we find it in this case, and I cannot perceive 
that it is necessary for the pro¢ess-server to 
repeat his attempts to effect personal 
service. T sA 
The learned Judge has used the' word 
“perfunctory” but Ifind ib guite impossi- 
ble to take the view that what took place on 
the occasion when the summons eventually 
was affixed upon the outer door of the 
house and subsequently removed by Madan» 
lal was perfunctory. mes 
The practice of the Court as to proof of 
service and matters to be proved has ob- 
tained, possibly with modifications, for very 
many years and I have been led to make 
these observations lest by passing over thé 
learned Judge’s observations in silence “1. 
might be deemed to endorse his interpreta- 
tion of the effect ofthe section: Where- the 
fact of service is contested it will be a 
‘matter for detailed consideration as to how 
service purports to have been effected, and 
ein each case it will be necessary to show 
that the process-server was reasonably ‘and 
duly‘ diligent in his-attempts to - effect’ pers 
sonal service, due regard beihg had: to, the 
particular. circumstances. . ; 
For reasons already given I agree that 
the appeal must be dismissed with costs. 
TgeAK ooo a Toe Appeal dismissed, Y 
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-Landlord and tenant—Leuse, evidence of—Accept- 
dneé of ent, -effect of—-Rent collector, acceptance of 
reat by, pdlueof. > > «7 
_ df ari owner -of land accepts-money from a person 
who js in .aceupancy. of.that.land as the rent.of the 
land knowing that it is paid: fo him as the rent of 
such-land, stich acceptance is good evidence that he 
has alrdady given the payer a lease of that land or 
gives -it’.to him at that moment and agrees that he 
ghall be considered to have held it during the period 
for which ‘the rentis paid. The acceptance of rent, 
howéver, ‘by a persèn who is employed merely to 
aolléct rents and has no power to grant a lease is no 
evidence-of -the granting of a lease which would be 
binding on the landlord. {p. 971, cols. 1 & 2) _ h 
' Second “appeal against a decree of the 
District Judge, Wardha, dated the 22nd. 
September “1924, arising out of the deci- 
gion of the First Sub-Judge, Second Class, 
Wardha, dated the 24th’ April 1924. f 
"Messrs. V. Bose, C. B. Parekh, and P.N. 
_ Rudra, for the Appellant. . ` ; 
` Messrs. M, B. Kinkhede, R.-B.,and G, S. 
` Lule, for the Respondent. . 
“ JUDGMENT:.—The grant of tenancy: 
hés beèn held to be proved in this case by 
théacceptance of rent by one Balaji who is 
mistakenly called Dulichand in the judg- 
ment of the lower Appellate Court because 
‘he was “empowered to accept rent for the. 
‘malguzar,” The learned District Judge 
remarks: “It is true that mere acceptance 
of rénf need not amount to recognition of 
tenancy, .But whether it does or does not. 
depend ón the circumstances of each case.” 
The principles which the learned Judge 


T 
iw 


y 


had in mind are.like many others, ordinari-. 


ly.stated much too widely and then applied 
to the full width of the statement. ir 

if, an owner .of land accepts money from 
a person who is in occupancy of that land 
asthe rent of the land knowing that it is. 
piid fo him-as the rent of it, that is good 
evidence that he has already given the. 
payer a lease of that land, or gives it-to him 


at that moment, and agrees‘that he shall b& 


considered to have held it during the period. 
for which the rent is paid, That is, all 
there is in 'it: There.is one matter over 


which the lower Courts -have gone Wrong in. 
the consideration of the question of. accept-. 


ance of rent by the ‘defendants which 


happens to be of no gredt importance but’ 
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only because they have also gone wrong on 
another. i : 
` That matter is that the lambardar of the 

mahai in which the land in dispute is situat- 
ed is not the lambardar of the land in dis- 

pute. That land is itself a patti without’ 
a number or an appointed lambardar both 

being unnecessary because of its smallness. 

It is nonetheless a separate patti as any 

other similar separately owned portion is 

and the rest. of the village is really what is 

ordinarily callad the shamilat patti, The 

person appointed lambardar of the mahal 

is really lambardar of that shamilat pattè 

only. This has been vaguely recognised 

all through the case in acceptance of the 

fact that the whole rent was payable in the 

end to the defendants (and other matters) 

but it has never been clearly realised, 

The fact loses some of its importance 
though not all because the man Balaji 
whom the lambardar of the shamilat patti 
authorised to collect rent for him was also 
authorised by the defendants to collect rents 
in their patti and to pay the money over to 
the lambardar of the shamilat patti. But 
it is very clearly proved that Balaji had no 
authority from either the lambardar or from 
the defendants to do anything beyond 
collecting the amount of money due to them 
as rent. He had no power to grant a lease 
and, therefore, the acceptance of rent by him 
cannot be evidence of the granting of a 
lease, that is to say, of a valid lease. It may 
prove and in this case I think it does prove, 
that by accepting rent or by saying he had 
accepted rent from the plaintiff he intended 
to create evidence of the grant of a lease 
by himself but he had no power to grant 
one. 

The only question in the whele case is 
whether the ‘defendants ever granted a 
lease to the plaintiff. The lower Appellate: 
Court has found that they did but the only 
evidence on which this finding of fact is 
based is evidence that rent was accepted by 
Balaji which cannot prove more than that 
a lease was granted or purported to be’ 
granted by Balaji. It is necessary for this 
Court, therefore, to examine first the ques- 
tion whether rent was ever accepted by the- 
defendants and.then whether if it was ac- 
cepted that fact proves that they granted a 
lease of the land to the plaintiff. 

Now in the circumstances of this case to 
prove the first point that the rent of the land 
ever reached the hand of the defendants it 
would be necessary to prove that it was paid 
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to. Balaji, handed over to the lambardar of 
the mahal who was managing the defendants’ 
patti and handed over by him to the defend; 
ants which would ordinarily be done by 
credit in. the accounts of the profits of the 
shamilat patti. The évidence that it was ever 
paid éyen.to Balaji seems to me eutirely 
insufficieijt but in this niatterthe finding of 
fact, ofthe lower Appellate Court has to be 
acéépted.. ` ee es 

:The only evidence of the fact is the sig“ 
natures of Balaji in the plaintiff's rasid bahi 
the very significant fact mentioned in the 
judgnient’of the first Court that Balaji was 
gummoneéd aş á witness by the plaintiff but 
given up, was ‘not noticed in the lower’ Ap- 
pellate Court. These signatures could be 
easily and safely made by Balaji in collu- 
sion withthe’ plaintiff, it would not be 
necessary for any money to be paid to him 
and. he could easily -keep it for himself if 
it-was. ` ` e 
“But even if it is accepted that the money 
was paid to Balaji what evidence is there 
that it ever reached thelambardar. The rent 
payable by the plaintiff-for his other land in’ 
the village was Rs. 60 and for this land, as 
he alleges was Rs. 9-12-0. The very least 
that would be required to show that Balaji’ 
paid -over Rs. 69-12-0 to the lambardar and 
not only Rs. 60 is a statement to that effect 
by- Balaji himself and even that the plaint- 
iff’ has not ‘dared to ask Balaji to make or 
at least hehas not been able to induce Balaji 
to dare to make it. The inference that 
Balaji never paid the Rs. 9-12-0 to the lam- 
bardar but kept it himself, if he ever’ had 
it, is inevitable. `- 

But ‘of this there is further evidence. 
The “lambardar- has himself stated as a 
witness that, he debited the defendants’ 
évery year‘in the village accounts with the 
rent of the land. ` That could not of course 
be strictly called refit payable by them to 
him, but it is the expression commonly 
though loosely used, and it is not incon- 
venient provided the real character of the 
payment is kept in mind. It is only by 
debit in these accounts that the defendants 
could pay that “rent” to the lambardar, a 
fact of which the learned’ District Judge 
Tost sight in refusing’ to believe that they 
iad paid it because they had no receipt 
for it: Iis also only by credit in” those 
acconnts thatthe lambardar could hand 
over:té them the rent of tlfe land: collected 
by Balaji‘and paid to him, and hts perfect-' 
ly, credible statement that he did debit- 
aa met jp IR Am sakanan mae wee Se” ch ree ANE 


ey WV 


[91 I. O. 1928) 


them with the “rent” necessarily. includes 
the statement that hè never cfedited them 
with any rent’ of that land collected by 
Balaji, “that is that he never ‘received it 
from Balaji...‘ > f . 
But éven if it were proved that’ Balaji 
had paid the lambardar the Rs.” 9-12-0 he 
collected each year in addition-te the Rs: 60 
due: by the plaintiff for his other land, -it 
would have to be proved further that’ ‘the, 
lambardar handed over the Rs. 9-12-0 as 
well as the Rs. 60 to the defendants and that. 
they accepted it as rent for this Jand, that 
is that they knew it was paid as the rent. 
ofthis particular piece of land and were ' 
willing to take it as-such. Now the deposi- 
tion ofthe lambardar himself proves, as’ 
has been explained, that he never paid this’ 
money to the defendants by credit in the. 
accounts, so that even if he received it from 
Balaji he misplaced or misappropriated it; 
and the defendants never received or ac- 
cepted it at all, whether as rent or other- 
wise. i An ss 
But even if one more disproved fact is 
admitted and we assume that the payments 
of Rs. 9-12-0 were credited to the defendants 
in the village accounts and they knew of 
it, the plaintiff's case is not improved., He 
first alleged that he was given an express’ 
lease in May 1919. His evidence was to. 
the effect that it was given in May 1920, and 
it was rightly held that he was never given’ 
any such lease at all. In the course of the 
suit three different sums have been stated’. 
as the rent on which this lease was given, 
but the sum of Rs. 9-12-0 appears not to be 
among them. In the year ending in May 
1919 and the following year the plaintiff is 
recorded in the jamabandi as holding 70 of 
the disputed land in addition to the 4.67 
leased to his son Mahadeo. (Calling that. 
area 4.50 is only one of the very large num-: 
ber of inaccuracies in this case). For each” 
of the following three years-the plaintiff is 
recorded as holding all the land in dispute. 
The amounts which are for the moment’ 
assumed to have been proved as paid to’ 
Balaji and handed over by him to the- 
lambardar-.and credited by him to the de-’ 
fendants in addition to the Rs. 60 otherwise 
payable are Rs 3-6-0 inthe year ending in’ 
May 1920, and again Rs. 3-60 in the year’ 
ending in May 1921, Rs. 16-2-G (which was” 
Rs. 9-12 Q for ‘that year and the balance of; 
Rs, 9-12-0 for the previous year) in the year, 
ending in May 1922 and Rs. 9-12-0 in the’ 
year ending in May 1923, 
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The: -plaintif admits that he. was dispos- 
gene by the. defendants in July 1923 and 
“he filed this suit in August of that year. 
lt appears: then ‘that the earliest time at 


Swhich'the: deféndants ‘could have known of 


‘the payment of Rs. Y-12-0 by the ‘plaintiff 
‘was when thé village accounts were made 
“tip” for thé year -énding in May 1922. The 
{hots assumed, therefore, only prove that 
‘she ‘defendants turned the plaintiff out of 
‘the land-at the end -of the year in which 
it first-came to their knowledge that he was 
‘paying rent for it to them through Balaji 
‘dnd“‘the-lambardar, There could hardly be 
“better proof that they refused to accept him 
as ‘a tenant: 
- The decree: of the lower Appellate Court 
‘will be set aside and that of the first Court 
‘disthissing the suit will be restored. The 


‘plaintiff will pay all the costs of both parties ` 


an all three Courts. 
E> Daves set aside, 
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MADRAS HIGH COURT. 
CIVIL APPEAL No. 113 or 1924, 
_ September 8, 1925, 

i Present:—Mr..J uatice Phillips and 
| - Mr. Justice Ramesam. 

“SANKARANARAYANA REDDI, MINOR 
“BY HIS PATHER AND GUARDIAN PERIA i 
VENKATA REDDIAR—PLANTIFR— . 

APPELLANT 
` VETSUS 

' KOPPAYYA REDDI alias GOPALA. 
- KEDDI AND OTHERS—DEFENDANTS Nos." 
“mo 29, 31 To 35 AND 37 To 55—ResPonDENTS. 
5 Hindu Law—Setilement deed, construction of—Gift 
in favour of daughter—Nature “of estate taken—Inten- 
tion, vague . expression of, whether can contral clear 
“dispositive words. 
“ Qlear and unambiguous dispositive words used in 
a Will or deed are not to be controlled or qualified by 
-any.. -general - expression of intention and technical 
words of known legal import must have their legal 
‘effect even though ‘the testator uses inconsistent 
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“words; ‘unless those inconsistent words are of such a- 


‘nature as tomake it perfectly clear that the testator 
sid nöt mean’ to use the technical words i in their -pro- 
“per sense. [p. 974, Gols. 1 & 223 

Lalit Mohun Singh Roy v. Chukkun Lal Ra 24 0. 
‘834; 24 I.A. 76; 1 C. W. N. 387; 7 Sar. P. ©. J. 155; @ 
“Ind. Dec..(N. a:) 1224 (P. 03), relied on. 
’ A deed of settlement by a Hindu recited .“I have 
no male issue. I have'only æ daughter and ‘my wife: 
hereby make ‘the following provisions so that my 
“properties may not þassto the control of others after 
‘my lifetimeand that they may go to my lawful heirs. 
The properties mentioned in Sch. I hereof. are to be 
enjoyed by myself and ‘my wife during -our lifetime, 
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and after our lifetime my daughter and her‘hisband 
‘who is also my sister’s son are to perform my funeral, 
-ete., ceremonies and.enjoy the aforesaid properties - 
with absolute rights. The properties mentioned in 
Sch. II hereof are to be enjoyed by my. daughter apd 
“my son-in-law from this date with’ absolute rights 
‘and with heritable righis in favour of son, grandson, 
rete.: 

Held, that the daughter and .her husband took :an 
“absolute estate in the properties gifted inasmuch .as 
the clear dispositive words used could not be eoù- 
‘trolled by .the somewhat vague ‘expression of ‘the 
-settlor's intention occurring “in the earlier portion of 
-the document that the property should go to.hislaw- 
ful heirs. [p. 974, col. 1. 

Appeal against a decree of the’ ‘Court 
‘of the ‘Additional Subordinate Judge, 
‘Ramnad, at Madura, in’O. S. No. 14 of 1921, 
(0. 5. No. 2 of 1921 on the file of the ‘Court 
‘of the Subordinate Judge, Ramnad). 

Mr. C. T. Anantakrishna Tyer, for, the 
Appėllant. ` 

Mr. K. Rajah Iyer, and the. Advocate- 
- General, for the Respondents. 

J UDGMENT.—The sole question | ‘that 
arises in this appeal is the interpretation of 
‘the déed of settlement executed by one 
„Alagiri Reddi on the 38rd November 1884. 
‘This document contains the following . ‘pro- 
«visions :— ` 

“I have no male issue; I have only a 
-daughter named Avudiyammal . -alias 
“Mukkayi Ammal and my wife Avudaiy- 
‘ammal. Aslam now, on account of ‘old 
‘age very weak in body, I hereby make ‘the 
‘provisions mentioned below so that my 
_properties, etc,, may not pass to the control 
of others after my lifetime ‘and: that they 
“may go to my lawful heirs...The -punja 
Jand and house site, ete., mentioned in Sch. I 
‘hereof dre to be ehjoyed by myself and my 
‘wife Avudaiyammal during our lifetime, 
‘and after our: lifetime my daughter 
Avudaiyammal and her husband Ramalinga 
“Reddiar who is also my sister's “son are to 
perform my funeral, etc., ceremonies and 
enjoy the aforesaid properties with absolute 
‘rights. The propertjes mentioned in’Sch. II 
hereof are to be enjoyed by my. daughter 
Avudaiyammal and my son-in-law Rama- 
linga Reddiar from this date with absolute 
‘Tights and with heritable rights in favour 
of son, grandson, etc.” The actual words 
‘of gift i in this document seem undoubtedly 
to confer an absolute estate, the words used 
being, with reference to Sch. I “with 
absolute rights and with heritable rights 
in favour of son, grandson, etc.” In con- 
sidering this gift, the Subordinate ‘Judge 
has formed.his opinion. with reference to 
the preliminary sentence in: which ‘the 
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4 pettlor.stated that his intention was: “that 
“my properties may not pass to the. control 
- .of others after my lifetime and that they 
“may goto my lawful heirs”. Thisintention 
‘he has held to govern the whole of the 
document and consequently +to modify the 
words which purport to confer absolute 
rights, and he has held that the gift to the 
daughter was one merely to be enjoyed by 
her for her lifetime so that it might pass to 
‘her son after her death. This is the con- 
` tention put forward by the learned Advocate 
-General for the respondent. ‘Weare unable 
to agree with this view of the document, 
‘for although the testator does express an 
‘intention that the property should go to his 
lawful heirs he does not specify what 
particular heirs he actually had in his 
‘mind. There are really no words that 
„raise a -presumption that he meant his 
daughter's son and his daughter's son only, 
fora grandson would not be his only lawful 
heir. 

Several cases have been cited in support 
of the proposition that the absolute gift is 
controlled by this expression of opinion. I 
may refer to two cases Nanda Gopal v. 
Pareshmont Debi (1) and Surendra Nath 
Chatterjee v. Saroj Bandhu Bhattacharjee 

_(2) cited for respondent but in both these 
cases after the words which in a technical 
sense imply the gift of an absolute estate 
there are very stringent limitations imposed 
to restrain alienation, and in the latter case 
to regulate the conduct of the donee, and 
in these particular circumstances it was 
held that these restrictions were such that 
the testator cannot have intended to use 
the technical words in their technical sense 
but only intended to convey a life-estate. 
Here we haveno restrictions after the words 
of gift, the words used being “Saravaswathan- 
tharam, putra pouthra parampariyam.” 
We do not think that they can be controlled 
by the somewhat vague expression of the 
settlor as to his intention occurring in the 
earlier portion of the document. In this 


connection we may refer to Lalit Mohan - 


* Singh Roy v. Chukkun Lal Roy (3), where 
it was observed at page 846%. 

* “There are two cardinal principles-in the 
construction of Wills, deeds and other docu- 
ments, which their Lordships think are 


(1) 6 Ind. Cas. 354. 
(2) 70 Ind. Cas. 923; 26 C. W. N. 893. 
(8) 24 C. 834; 24 I. A. 76; 1G. W. 
P, C. J. 155; 12 Ind. Dec. (N. a) 1224 (P, C) - -< 
A ead 


-Fage ot HOE Srg 


~ BANKABANARAYANA RÖDDİ V, KOPPATYA REDI, 


N. 387; 7 Sar. 


(fot. 1. 9. 1998) 


_applicable.to the: decision of: this, case. 
The first is that clear and unambiguous. dig- 
positive words.are not to be controlled ur 
qualified by any general expression of-in- 
tention. The second is that technical word 
or words of known legal import must haye 
their legal effect.even though the testator 
uses inconsistent words, unless those incon- 
sistent words are of such a nature as to 
make it perfectly clear that the testator did 
not mean to use the technical words ia their 
proper sense”. si MA KA Jag 
“Applying these principles, it is -clear 
that the settlor’s general expression of 
intention cannot control or qualify the very , 
unambiguous words in which he -conveys 
an absolute estate. In this case the settlor 
used words which have the legal effect ‘of 
granting the absolute estate and there are 
no inconsistent words of such ‘a nature. as 
to make it clear that the testator did not 
mean those words to have their ordinary 
legal meaning. We must hold, therefore, 
that the words used must bear their «proper 
meaning. 


Another case relied on for the respondents 
is Seshayya v. Narasamma (4). The decision 
in that case was apparently based. largely 
on the then prevailing opinion that the 
estate granted to a widow must ordinarily 
be construed as a life-estate unless the 
words of gift put it beyond: all doubt that 
the estate intended to. be conveyed was 
absolute; apart from that, that decision 
must, we think, be confined to the facts of 
that case which are not fully before us, for 
it appears that-although there was-a gift to 
the widowand her son jointly, the effect of 
the decision in that case was to „deprive the 
widow not only of the absolute. estate 
claimed by her but-even of the life-estate 
which it would appear had been granted. 
Unless there were factsin that case which 
showed that the life estate was relinquished 
the decision hardly seems to be- in. accord» 
ance with the language of the document 
which purported to give some estate to: the 
widow. : lan Ta naa a A 
_ For all these- reasons we think that the 
view taken by theSubordinateJudgeiswióig 
:gnd hold that Ex. I -conveyed-the absolute 
estate both in Sch. I and in Sch. II .to the 
‘daughter Avudaiyammal and her husband 
Ramalinga Reddiar, which they would hold 
as tenants-in-common.. As'a result. of this 
decision the decree will have to be set aside 
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‘and the suit remanded for disposal on the 
‘other points which arise, l 
: Coşts in this Court will abide the result 
and the stamp duty on the appeal memo- 
randum will þe refunded. 

V. N. V. 


SRK, Decree set aside. 
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-. CALCUTTA HIGH COURT. 
INSOLVENCY JURISDICTION APPEAL No. 88 
oF 1925.. 

a June 23, 1925. 
. Present:—Mr. Justice Pearson. 
In the matter of GOPAL DASS 

4 AUROBA-—INSOLVENT. 

Presidency Towns Insolvency Act (III of 1909), ss. 25, 

*86—Protection order, refusal of, for failure of insolvent 

to produce books of account—Appeal— Interference by 

Appellate Court—Books in possession of Receiver ap- 

pointed by Court—Duty of insolvent. . 
Where. the Registrar has refused to pass a protec- 

‘tion order in favour of an insolvent on the ground 

that he has failed to produce the books relating to 

-his -busifiess before the Official Assignee, the High 

Court will not interfere with the discretion exercised 

by the Registrar, unless it is convinced that the 

‘insolvent has himself taken all steps that were in his 

power to effect the production of the books before 

the Official Assignee. The mere fact that the books 
are in the postéssion of a Receiver appointed by thé 

‘Court and that the Official Assignee himself or one 

of the. creditors can apply to the Court under the 

provisions of s. 36 of the Presidency Towns Insolvency 

Act for an order that the books should be made over, 

by the Receiver to the Official Assignee would not 
absolve the insolvent from taking proper steps to 
have the books produced: before the Official Assignee. 


[p. 975, col. 2.] 
Appeal'against an order of the- Registrar 
in Insolveney, dated the 5th June 1925: ` 
Mr. S. N. Banerjee, for the Insolvent. 
JUDGMENT.—This is an appeal 
against an order made bythe Registrar in 
insolvency, dated the 5th June 1925, by 
which he refused to pass a protection order 
in favour of the insolvent. He has set out 
the grounds on which he relies in his order, 
and the broad ground upon which his ac- 
tion has been taken is that theinsolvent is 
a trader, carried on a joint family business 
of which family he was the karta, and that 
the books have not yet been produced be- 
fore the Official Assignee,’ It appears that 
at the time the adjudication order. was 
applied for, the Registrar in insolvency® 
refused the application on the same ground, 
The order, however, was made. by this 
Court on the 23rd April, and the schedule 
was filed. It appears from the order’ of the 
Registrar that.the insolvent filed a list of 
fae books atthe time of his application for 
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adjudication. It 4ppéais that they are. in 

the possession of two Receivers who were 

appointed in a partition suit “between the 

insolvent and the infant members of his 

family. It was instituted in December last 

year. An order of this Court has been made 
directing the Receivers to deal with the 

insolvent’s share in the property. The list 

of books filed by the insolvent was signed 
by the Receivers and he asked that he might 
be exempted from producing the books stat- 
ing. that they would be produced by the 

‘Receivers. That statement has not been 
borhe out by what has subsequently happen- 
ed, and at the time of: application for pro- 
tection order before the Registrar it was 
stated by the Attorney of the insolvent that 
he intended to apply.to the Court for an 
order on the Receivers to deliver the books 
to the Official Assignee. 

. The main ground argued in the present 
application before meisthatit is not possible 
for the insolvent himself to take any further’ 
steps than he has done to obtain the pro- 
duction of these books because not only 
are they in the possession of the Receivers 
but the books themselves are not the books 
of the insolvent’s own business but of the 
joint family business, of which he is one of 
the co-parceners. Itis urged that the Official 
Assignee himself could apply to this Court 
‘under the provisions of s. 36 for an order 
that the books should be made over by the 
Receivers, orif not the Official Assignee, 
then a creditor might make the application. 
It is perfectly true that that procedure is 
open in this case. At the same time, prima’ 
facie, itis for the insolvent to produce . his 
books, and before interfering with the 
discretion that has been exercised by the 
Registrar in this case I should require to 
be convinced that the insolvent had himself 
taken all steps that were in his power to 
effect the production of the books before 
the Official Assignee. | Consequently I think 
I ought not to interfere with the order that 
has been made at present. I find it hard to 
believe that if the insolvent had taken 
proper steps even by approaching the Re- ° 
ceivers unofficially or asking the Official 
Assignee fora letter on his behalf or by” 
writing a letter of his own to the Receivers 
stating what the.facts were, the Receivers 
as officers of -this Court would have refused 
to assist the Official Assignee who is also 
an officer of this Court, by producing 
the books in his office. It-may be that the 
terms of the order under which they are ig 
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‘Possession of the books might technically 
‘prevent them from parting with the actual 
possession. If so, that is a matter which can 
easily be remedied by an application made 
to this Court. Butso far as the actual pro- 
duction goes, I can see no reason to think 
that if proper steps had been taken they 
‘might not have been by now effective. 
© With these remarks 1 dismiss the appli- 
‘cation. 16 will, ofcourse, be open to the 
insolvent to renew his application for pro- 
‘tection order on obtaining the books to be 
produced to the satisfaction of the Official 
_Assignee, 


Z. K. Application dismissed. 
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OUDH CHIEF COURT. 
First CIVIL Apprau No. 15 or 1924, 
November 3, 1925. 
‘Present :—Mr. Justice Hasan and 
dey Mr, Justice Missra. 
‘ABHAIDAT SINGH anporHens— PLAINTIFFS 
ne - APPELLANTS 
5 versus 

$ RAGHOENDAR PARTAB SAHAT 
©- AND OTHERS—-DEFENDANTS—RESPONDENTS.. 

Hindi “Law--Joint : family—Property acquired, 
nature of--Presumption—Property purchased by joint 
family—Mortgage of purchased and qncestral property 
“to, purchaser—Suit by purchaser to enforce mortgage 
-Suit by members-of family for declaration that 
tmorigage shall not affect ancestral- property—Subse- 
quent suit. challenging validity of mortgage of purchas- 
.ed property, whether maintainable—Civil Procedure 
“Code (Act V of 1908), O. II, r. 2. 
` Where it is found that a joint Hindu family was 
‘possessed ofa nucleus, the burden of proving that a 
ecertain, item of property subsequently acquired was 
‘the eet ni gy property of a particular member of 
“the family, lies upon the person who makes the as- 
‘sertion. |p. 977, col. 2.] : ; 

Certain property wag purchased by a joint Hindu 
family ‘and the consideration for the sale was paid 
by the execution of a mortgage in respect of the 


‘property purchased as well ‘as of a certain portion of 


ancestral : property belonging to the family. The 
vendor subsequently obtained a decree-for sale.on foot 


of his mortgage, but before the property could be . 


brought to sale some .members of the family brought 
‘a suit for a declaration that the mortgage and the 
“decrée obtained on’ its basis were not binding on them 
so far as they aflected the portion of. the ancestral 
property of the family included in the. mortgage. This 
suit was decreed and the purchased property was sold 
in execution of the mortgage-decree* Tle plaintifis 
thereupon brought another, suit for a-declaration that 
the purchased property was joipt family property and 
that the mortgage and sale in exectition of the mort- 
gage-decyee were invalid and were’not*binding: upon 

s eee oe eet 


l ‘the plaintiffs: - - Boast G Bait 


ABHAIDAT SINGH v. RAGHOENDAR PARTAB SAHA, 
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Heid, (1) that in view of the fact. that the plaintiffs 
wanted a declaration that the property purchased, in 
consideration for which the mortgage was granted, 
was joint family property, the mortgage was bind- 
ing on them; [p. 978; col. 1.) 

(2) that the plaintilis having failed in the previous 
suit to ask for any relief concerning the mortgage so 
Tar as it n the purchased property, their present 
suit was barred'by the provisions of r. 2 of O. 
the C. P. O. [ibi] f i PE 


Appeal against a judgment and decree of 
the Additional Subordinate Judge, Sultan- 
pur, dated the.7th. January 1924.. -à 

Mr. Moti Lal Saksena, for the Appellants. 

Messrs. Bhagwati. Nath Srivastava and 
Bishambharnath Srivastava,- for Respond- 
ent No, 1. i 


JUDGMENT.—This is the plaintiffs’ 
appeal from the decree of the Subordinate 
Judge of Sultanpur, dated the 7th J anuary 
1924. The-plaintiffs prayed for the relief 
that a declaratory decree be passed in their 
favour against the defendants to the effect 
that the property in suit specified in para- 
graph one of the plaint was the joint family 
property of the plaintiffs and the deferd- 
ants, Nos, 2 and 3 and that the defendant 
No. 1 acquired no-right therein. by purchase 
at an auction-sale. 

The facts of the case are few and simple. 
A short pedigree may be given at the outset 
of the judgment. 


SARJU SINGH 
i 











f P 
Dwarka Singh, Kunj Behati Singh, ` T 
defendant defendant ~>- `` Singh, 
No. 2 No.3 plaintiff 
$ fis No. 1. 
Jai Nath Singh, Rap Ram Ram Dwar © 
plaintiff, Singh, Singh, 
“No. 5. : plaintiff plaintiff 
-No. 4. No. 6. | 
E \ . 
PADAN AN; 
Mahashar Singh,” Dhaneshar Singli, 
` plaintiff plaintiff <. 
No. 2. - No. 3v 


. As the pedigree will show, Sarju Singh 
was father of three sons. Two of his sons 


“are defendants in the case. The remaining; 


Abhaidat Singh, is one of the plaintiffs, The 
other plaintiffs are the two sons of Dwarka 
Singhand the three sons of Kunj Behari 
Singh. The property in question ‘is situate in ` 
village Mirpur Saraiyan, Pargana Baraunsa 
in the District of Sultanpur. The plaintiffs’ 


tött 0: 1995) 
is that they and the defendants- Nos. 2 and 3, 
that is Dawarka Singh and Kunj Behari 
Singh, constitute a joint Hindu family, that 
the property in suit was acquired with the 
funds of the family and that consequently 
it was joint family property. 


It appears that this property was pur- 
chased by the father of the defendant No. 1, 
Ragho Inder Partab Sahai, from certain 
persons under a sale-deed dated the #th 
February 1914. That sale was challenged 
in a suit for pre-emption by the defendants 
Dwarka Singh and Kunj Behari Singh. The 
claim for pre-emption was decreed and the 
decree of the Court specified that the money 
should be deposited by the 3lst August 
1915. The money was not so deposited and 
the resultwas that the‘claim for pre-emp- 


tion eventually failed. Eleven days after the. 


expiry of the per.od fixed in the decree for 
depositing the pre-emption money, Dwarka 
Singh and Kunj Behari Singh obtained 
a..re Sale, of the property for which they. 
had instituted their suit for pre-emption 
from the father ofthe defendant No. 1. 
The sale-deed bears the date 11th Septem- 
ber 1915 and the ostensible consideration 
stated therein was Rs. 7,500. The defend- 
ants Nos: 2 and 3, Dawrka Singh and 
Kunj Behari Singh, had no money to. pay 
the.sale consideration,except asmall portion 
of Rs. 1,300 6. This last-mentioned amount 
was paid to the vendeein cash The pay- 
ment of the rest of the purchase money 
was secured by adeed of simple mortgage 
executed by the defendants Nos. 2 and 3 in 
favour of the vendee. The deed of mortgage 
was ofthe same date as the deed of sale. 


‘It may now be mentioned that the mort- 
gage, to which we have made reference in 
the preceding paragraph of this judgment, 
covered not only the property which was 
-acquired under the earlier sale- deed but 
also some ancestral property of the family 
represented by 2 biswas share in village 
Mirpur Saraiyan. The object of the present 
suit isto impeach the validity of the mort- 
gage of the llth September: 1915 on the 
grounds already stated by us. The defence 
was that there was no joint family, that the 
property in suit was the self-acquired pro- 
perty of the defendants Nos. 2 and 3 and 
that even. ifit was joint family property 
the mortgage in question was beneficial to 
the family as a whole and, therefore, was not 
liable to be challenged by the plaintiffs. 
With these questions of fact a plea in bar. 
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of the present suit undar O.H, r. 2 of 
the O, P. ©: was also raised. 

The Trial Oourt has found that the plaint- 
iffs and the defendants Nos. 2 and 3 con- 
stitute ajoint Hindu family governed by 
the law of the Mitakshara. On the second 
question, it has found that ‘the-property 
in suit was the self-acquired property: of 
the defendants Nos. 2 and 3. It has further 
found that the mortgage in question being 
beneficial to- the family as a whole was 
binding on the plaintiffs and on the question 
of law that Court is of opinion that the suit 
is barred. 

On. the question of fact as to whether the 
property in suit is the self-acquired proper- 
ty of the defendants Nos. 2 and3 as found 
by the Trial Court, we find ourselves in 
disagreement with the finding of that 
Court. It is proved, indeed it is admitted, 
that the family was possessed ofa nucleus. 
It is also proved that Abhaidat Singh 
plaintiff No. 1 was the only member of the 
family who earned some income in service 
at some place in Calcutta. The defend- 
ants have failed to establish that they had 
any other source of income independent 
of the nucleus and of the con ributions 
which Abhaidat Singh made to the 
family funds. The criticism of the learned 
Judgeof the Trial Court that it was not 
proved precisely as to what sums of money 
Abhaidat Singh used to remit the family 
from time to time by producing receipts 
of money orders and so forth does not 
eommend tous as of any weighty significa 
ance. We can safely rest our finding on 
the admitted fact that there was a nucleus 
of the family. To support the view which 
we are taking we may refer to the decision 
of their Lordships of the Privy Council in 
the case of Lal Bahadur v, Kanhaiya Lal (1), 
We, therefore, hold that the property in suit 
was the joint family property of the plaint- 
iffs and the defendants Nos. 2 and 3. f 

This finding, however, is not sufficient 
to entitle the plaintiffs toa decree because 
wə find ourselves in entire agreement with 
the view which the Trial Court has taken 
both on the remaining question of fact and 
on the plea of bar, under O. II, r. 2 of the 
C. P. C. The plaintiffs challenge the valid- 
ity of the mortgage but the consideration 
of the mortgage or the bulk of that con- 
sideration was admittedly utilized towarda 
the price paid for the acquisition of this 

(1) 29 A. 244; 11 O. W. N, 417; 9 Bom. L. R. 597; 
é A L d, 827; 80, A G5 (PO). 
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property which the plaintiffs now desire to 
be characterised as the joint family pro- 
perty. Theycannot eat and also have the 
cake. Ifthey wish to retain this property 
they must pay forit and the payment has 
been made not by any other means except 
the execution of the deed of mortgage in 
question. In the circumstances of the 
case and in agreement with the Trial Court, 
we hold that the mortgage in question is 
binding on the plaintiffs. This concur- 
rent finding is enough to dispose of his 
appeal: but we think it proper te deliver our 
opinion on the question of law as well. 

These plaintiffs brought a previous suit in 
respect of the mortgage now in question. 
At the date of.that suit the defendant 
No. 1 had obtained a decree on that mort- 
gage and was proceeding to sell the property 
under the decree which he had obtained, 
The plaintiffs then brought the previous 
. suit for a declaration thatthe mortgage and 
the decree consequent thereon were not bind- 
ing on them. In the course of the pleadings 
they limited their claim to the two biswas 
ancestral property and abandoned the attack 
in respect of the rest of the property includ- 
ed in the mortgage under question. They won 
that suit, The present suit is now brought 
to` challenge the validity of the mort- 
gage and of the sale which has since taken 
place of the property which was acquired 
for the benefit of the family as we have al- 
ready found. The lower Court is of opinion 
that the present suit is barred by O. II, r. 2, 
of the O. P. ©. Itis argued in appeal that 
the cause of action for the present suit is 
different from the cause of action on which 
the previous suit was founded. The differ- 
ence is made to rest on the fact that the pre- 
vious suit was brought before the property 
had been sold while the present suit has been 
instituted after the auction-sale under the 
decree obtained by the defendant No, 1. We 
think that thatis a distinction without any 
difference. The mortgage was one and 
entire. That transaction gave cause of ac- 
tion to the plaintiffs and if they chose to 
attack it only in piecein a previous suit 
they cannot be permitted to attack it with 
respect to another piece covered by the same 
transaction, 

The appeal fails and is dismissed with 
costs. ` 

ZĘ Appeal dismissed. 
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BOMBAY HIGH COURT. 
APPEAL FROM ORDER No. 22 or 1924. 4 
August 3, 1925. 

Present :—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Madgavkar, 
MAYASHANKAR MULSHANKAR— 
APPELLANT 


versus f 
BURJORJI MERWANJI BATLIVALA— 
RESPONDENT. 

Mortgage—Redemption—Mortgagee releasing portion , 
of mortgaged property from mortgage-debt—Owner of . 
portion of equity of redemption, whether. can sue for 
partial redemption—Hquity-—High Court, power of. 

The Transfer of Property Act is not exhaustive and- 
a High Court, as a.Court of Equity, is entitled to 
administer the principles of equity, as laid down in 
decided cases, which are not distinctly prohibited by 
Statute. [p. 979, col. 2.] “2 

Where a mortgagee has acted in such a way as to 
release a portion of the mortgaged property from the 
mortgage-debt, a mortgagor who is the owner ofa 
part of the equity of redemption is entitled to redeem 
ioe of the property in which he is interested. 
101204. 

Appeal from an order passed by the Joint 
Judge, Thana, in Appeal No. 218 of 1922, 
reversing the decree passed by, and remand- 
ing the suit to, the First Class Subordinate 
Judge, Thana, in Suit No. 7 of 1921. 

Mr. G. N. Thakor, (with him Mr, P.G. 
Bapat), for the Appellant. 

Mr. R. W. Desai, for Respondent No. 1. - - 

JUDGMENT.—This suit was one ‘for 
part redemption by an assignee of a part 
of the mortgaged property. On July 22, 
1914,defendant No. 3 executed a mortgage 
in favour of defendants Nos. land 2 for a 
principal sum of Rs. 17,500 and interest; 
The properties mentioned in the mortgage’ 
deed were: (1) four parcels of Bhandup. 
land; (2) 3116 square yards of Kanjur land; 
and (3) some interest of the mortgagor in 
certain property at Parel. 

On October 27, 1915, defendant No. 3 by 
a registered deed gave the four parcels of, 
Bhandup land included in the above mort-, 
gage to the plaintiff in exchange for certain. 
other lands of Bhandup received from him, 

On October 20, 1918, the first and second 
defendants, the mortgagees, brought a suit, 
on their mortgage against defendant No, 3. 
alone, and on July 8, 1918, obtained a pre- 
liginary decree for Rs. 19,462-9-3 together 
with interest. In that suit they included. 
as mortgaged properties five parcels, of. 
Bhandup land, four being those mentioned , 
in the deed and since transferred to the 
plaintiff, the fifth being a wholly different 
one which the plaintiff alleged had belong- 
ed to him in an independent right, Ins 
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stéad of 3116 squaré yards of [Kanjur land 
they* included another piece. of 5954 square 
yards which also the plaintiff alleged be- 
longed to him in an independent right, and 
they mentioned also the Parel property. 

It does not’appear that anything further 


was done-after the preliminary decree. The | 
plaintiff then claimed that as he was the.. 


owner of the equity of redemption of a por- 
tion of the mortgagéd property, he was en- 


titled to’ redeem that portion on paying a. 
proportion of the amount of the mortgage- ' 


money, because thé mortgagee by his own 
action had released some of the mortgaged 
property from the mortgage. The Trial 
Court ordered that the plaintiff should 
within seven days amend the plaint by 
making it a general suit for redemption of 
the whole property on payment of the 


whole mortgage amount that might be. 


found due, 

On appeal-the Joint Judge held that a 
certain „principle of equity must be applied 
which “acts in favour of a mortgagor owner 
of a part of the equity of redemption of 
mortgaged properties -when the mortgagee 
has acted in such a way as to release a por- 
tion of the property from the mortgage deed. 
This principle -has been laid down in Imam 
Ali v. Baij Nath Ram Sahu (1). At p. 622* 
the judgment proceeds:— 

“It appears to be clear that a ane AB 
cannot release from his claim a portion.of 
the properties comprised in his security so 
as'to prejudice the rights of.others, who 


might have already acquired an interest in’ 
the unreleased portion. As pointed out by. 


. this Court in the cases of Surjiram Marwari 


v. Barhamdeo Persad (2) and Surjiram Mar-. 
wari v. Barhamdeo Persad (3) it is not open. 


to-a mortgagee to throw the burden of the 
entire debt upon a portion only of. the 


mortgaged property and release the re-- 
The purchasers -of the properties. 


mainder... 
not released are entitled to insist that not 


more than a proportionate share of the. 


mortgage debt shall be levied upon the pro- 
perties in their hands.” 


That case was followed by this Court in. 


Budhmal Kevalchand v. Rama Yesu Sangle 
(4). There the property in suit was mort, 
gaged to plaintiff, Subsequent to the date 


of the mortgage, the equity of redemption. 


(1) 336. oe 3. g: L. J. 516; 100. W. N. 551. . 
210. J ° 
(3) 2 0. L. EA 

- (4) 55 Ind, Cae 397; 44 Bom. 223. . 
¥Page of 33 O.,— Ed] 
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was purchased in equal’half shares by two- 
out of the three parties. The plaintiff ened 
to recover the entire mortgage-debt by sale 


of half of the mortgaged property in the 
hands of one of them without adding the 


other ‘as a party., It was held that it was 


contrary to the principles of equity that 
the plaintiff who by his own negligence had 


„lost his remedy against the owner of half 


of -the equity of redemption, should seek to 
throw the whole burden of the mortgage on 
the owner of the other half. 

In this case if the plaintiff could only re- 
deem the property of which he is now the 
mortgagor. by payment of the whole of the 
mortgage-debt in satisfaction of the mort- 
gage-decree, he would only recover from , 
the mortgagee a part of the properties. 
mortgaged and not the whole, because by 
virtue of his decree the mortgagee could 
only execute his decree against the 
properties mentioned therein. It. makes 
no difference whether that mistake was. 
deliberate or intentional, and it makes no, 
difference that the present case is not 
contemplated by any of the provisions of 
the Transfer of Property Act. That Act is 
not exhaustive and this Court asa Court of. 
Equity is entitled to administer the prin- 
ciples of equity ‘as laid -down in decided. 
eases which are not distinctly prohibited by- 
Statute. 

We think the Joint Judge was right in 
his conclusion, and we dismiss the appeal 
with costs. 


Z. K. Appeal dismissed. 


n 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND EXECUTION or DECREE APPEAL No,.44 
oF 1935. 

October,30, 1925. 
Present:—Mr. Ashworth, A. J. O. 
KEDAR NATH--DROoREE-HOLDER—- 
APPELLANT 
Versus 
CHANDIKA PRASAD—RESPONDENT, 

Civil Procedure Code (Act V of 1908), 0. XXI, r. f 
(38)—Execution of decree—Payment not certified within 
time prescribed, whether can be recognized—Hvidence 
to prove ay ment, whether admissible. 

A payfnent ‘made by the judgment-debtor to the 


decree-holder which is not certified within the time 


allowed by law cannot be recognized by the Exechtion 

Court, and evidence is not admissible to prove the 

fact of such { payment. . 
Surji Narain Misra v, Uland Singh, 18 Ind, Cag 
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Ramkrishna Ranade v. Hari Laxaman Ranade, 7 
ee Cas. 940; 34 B. 575; 12 Bom. L. R, 686, dissented 

rom. 

‘Harihar Prasad v. Shankar Dayal, 77 Ind. Cas. 337; 
10 0. L. J. 351; 10 O. & A. L. R. 118; (1924) A. L R. 
(Q.) 208, followed. ; 

Second execution of decree appeal 
against an order of the. Subordinate Judge, 
Unab, dated the 15th April 1925, upholding 
that of the Munsif, Purwa at Unao, dated 6th. 
February 1925, 

Mr. D. C. Chandra, for the Appellant. 

- Mr. Raj Narain Shukla, for the Respond- 
ent. 

: JUDGMENT.--Thisis asecond execu- 
tion of decree appeal. The appellant held 
a deeree against the respondent and appli- 
ed: for execution. The first two Courts 
relying.on Surji Narain Misra v. Uland 
Siigh (1), permitted the respondent to prove 
a. payment: which had not been certified. 
under O. XXI, r. 2.(3), In this appeal it 
is urged that the ruling relied on, which 
was bya Single Judge of this Court, is not 
good law and should not be followed. 

: It has been urged before me that I should 
postpone this case for decision by a Bench 
of two Judges when the Oudh Chief Court 
comes into existence within a few days. I 
am net prepared to take this course, be- 
causes I find there isa Bench decision of 
this Court, namely, Hdrihar Prasad v. 
Skanka?* Dayal (2), which takes a contrary 
view to that of Surji Narain Misra v. Uland 
Singh (1). 

Surjit Narain Misra v. Uland Singh (1), 
followed aSingleJudgerulingofthe Bombay 
High Court, namely, Trimbak Ramkrishna 
Ranade v. Hari Laxaman Ranade (3). That 
ruling expressed the opinion that the effect 
of cls (3) of 0. XXI, r. 2 was merely to 
create a prestimption, but a rebuttable one, 
in’ favour of a non-certified payment not: 
having been made, This decision purport- 
ed to be based on a consideration of the 
scheme’of the C. P. C. as a whole, andnot on 
the particular- clause. in question. Refer- 
‘ence was made tos, 244 of the old ©. P. C. 
‘which is now s. 47.. It was suggested that, 
inasmuch as an Execution Court had power 
to. decide all questions between the parties 
to an execution case, it had power to decide 
the question of a payment notwithstand- 
ing O, XXI, 1. 2 (3). I am unable to con- 
3 (1),78 Ind. Cas. 776; 27 O. O. 277; 100. & A.L. R. 

MO. . 
oe) 77 Ind. Cas. 337; 100. L. J. 351; 190. &A L. 


R. 119; (1924) A. L R, (O,) 208. 
1 (8) FInd. Cas, 040; 84 B. 675; 12 Bom. Le R. 686, 
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cur with this reasoning, A genefal powe- 
toa Court to consider questions arising 
between the parties to a decree, will not- 
override a specific provision ofthe Code, 
that a plea of payment cannot be made,' 
when it has not been previously certified, 
or rather not certified within the time. 
allowed by law. 

The view that I am bound to take, as.a- 
Single. Judge is the view of the Bench de~ 
cision of this Court, and I also think that: 
that decision was correct, Accordingly I. 
allow this appeal with costs. 

Z. K, Appeal allowed.. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. |, 
Crvit Rivrston No. 234 or 1924, 
April 27, 1925. af 
Present:—Mr. Findlay, Officiating 
J. ©., and Mr. Wadegaonkar, A. J. C. 
- Pandit PANDURANG RAMCHANDRA 
PANDE— APPLICANT 
Versus 
COMMISSIONER or INCOME-TAX, 
C. P.—Non-APPLICANT. 

Income Tax Act (XI of 1922), ss. 18, 66—Income,: 
what is—Accounts, method of—Entries in booka ‘of 
account, value of—Interpretation of entries, whether 
question’ of law-—Reference to High Court. f 

For the purpose of calculating the profits of a 


- business under the Income Tax Act, mere entries in 


books of account are not by themselves conclusive. 
[p. 982, col. 1.] 

The word “income” signifies what comes in and’ 
includes sums which though not actually realized 
have become due in such a manner that the assessee 
could at his will and pleasure réceive them for re- 
investment or otherwise. [p. 982, col. 2; p. 983, col. 1. 

. The method of accounting regularly employed by 
an assessee for the. purpose of his business should 
reflect his true’ income, profits and gains. If it does 
not, the Taxing Officer must find out the true income- 
of the assessee as income-tax is leviable on income, 
profits and gains and not on imaginary sums which 
do.not represent the true income of the assessee. [pe 
983, col. 1.] 

What constitutes receipts for the purposes of the 
Income Tax Act is a question of law and not a 
dmestion of fact. The question whether particular’ 
entries on the credit side in a profit and loss‘ account: 
constitute income or not, when there is no dispute in 
regard to the meaning of the entries and the circum- 
stances under which they wére made, is, therefore, a 
question of law within the meaning: of s. 66) of the 
Income Tax Act. Ip. 982, col. 2.]- 

, The proper legal effect-of a proved fact is a quese 
tion of law. [p, 983, col. 2.] ; 


{91 T. 6), 1995) 


- Oitdl revision against an order of the 
won missianer of Income Tax, Central Pro- 
vYaces and Berar, Nagpur, dated the 30th 
J fay 1924. 

Mr. M. Gupta, (with him Mr. A. V, 
oe) ‘for the Applicant: 

Mr.: 
n(with him Mr, B. B. Kekre, Assistant Com- 
jana of Income Tax), for'the'Non-Appli- 
«Lant, sai; 


‘ORDER. —Applicant Pandurang Ram- 
shandra Pande of Kubi, Tahsil Umrer 
wetumed an income of Rs. 300 from house 
“property and Rs. 3;783-2-8 from business 
for-assessment during the year 1923-24. His 
“return was not accepted by the Income Tax 
‘Officer, who sent for his account books and 
‘found his.taxable income to be Rs.- 300 
from house property and -Rs..26,199 from 
“business and -made assessment on this 
‘income. -On-appeal:the Assistant Commis- 
-gioney,of Income Tax-allowed adeduction of 
Rs. 128-14-3 on account of amad‘rafti only 
- from the-business-income of :the- applicant 
sand ordeéred:that for purposes ot assessment, 
the income:of‘the :applicant from business 
.Should'be taken to ‘be Rs. 26,070-1-9. He 
was accordingly taxed-on a total income .of 

Rs. 26;370-1-9 for 'the year 1923-24. He 
then applied .to:'the Commissioner of Income 
Tax under :s. 66 of the Income Tax Act of 
Hl¥2zifor:a:reference to the High Court. His 
‘contention was‘that he was not liable topay 
lincome-tax on.sewat or prospective interest 
which had neither been actually realised by 
him nor.had -become payable during the 
- period #or which .assessment-had been made. 
The Commissioner of Income Tax overruled 
his contention-and declined -to make a refer- 
ence to the High'Court on the ground that 
no question of law arose in the case. In 
doing so, he observed as follows:— 

“The applicant has been maintaining ‘his 
books ‘of accounts ‘on what is called the 
book profit system and as such the book 
profits arevery clearly ascertainable from 
his books. For calculating the taxable 
‘income in-such accounts a new provision 
has been made in‘the present Act under 
8. 13. Such a provision did not exist in the 
Act of 1918. Under this section it is 
ordered that income, profits-and gains shall 
be computed for the purposesof ss, 10, 11 
and 12 in aceordancè with the method of 
accounting regularly employed by the 
-assessee. It has been admitted by the agent 
of the applicant that he had been applying 

7 AN Sti a oy H e: - 
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that he had even been taxed on this system 
of accountancy up till now. It seems to me 


that when the profits could be clearly 
-ascertained from the method of accounting 


regularly employed by the assessee the 
Income Tax Officer was justified in comput- 
ing the income that way. Hence the refer- 


-ence-on point (1) to the High Court is un- 
. necessary in the face of the specific provi» 


sion of law for it. The main question in 
this case isa question of fact whether a 
particular system of accountancy is regular- 
ly employed and whether it gives the total 
income, profits or gains of the assessee. It 
has been said above that such is the case, 
Loe ee ew ew Whe sum and 
substance of the applicant's contention is 
that he refuses to pay tax on what is called 
‘book-profits, but s. 13 specially provides 
for such book-profits when that is the 
system of accountancy with any particular 
-assessee, I think no point of law is involved 
in this case and I do not see any object to 


“be gained in referring the matter to the 


High Court.” 

The applicant has now moved this Court 
under s. 66 (3) of the Act to call upon the 
Commissioner of Income Tax to state the 


-case and refer it for the orders of this 


Court. . 

The facts of this case are not disputed 
‘before us and the only question, which we 
have to decide at this stage, is whether on 
‘the facts-as admitted by both the parties a 
question of lawarises justifying an order 
by us calling upon the Commissioner of 
Income Tax to make a reference to this 
Court. Itis admitted by both the parties 
that the applicant makes advances of grain 
and cash on sewai to his debtors and takes 
instalment bonds from them for the cash 
or grain advanced pluse sewai on it. For 
example, if he adyances Rs 100 to his 
debtor, he adds Rs, 25 on account of sewai 
to Rs. 100 and takes a bond for Rs. 125 
from the debtor payable by certain instal- 
ments and debits Rs. 125 to his debtor's 
khata and credits Rs. 25 to the kasar khata., 
Similarly, if he advances 2 khandis grain 
to his debtor, he debits him with 24 khandis 
and credits 4 khandi to the kasar khata. 
These ered entries in respect of sewai are 
made by him on the very day of the advance. 
of the loan, 1. e., before the sewai becomes, 
payable. He says that the amount of sewai 
so credited to the kasar khata does not 
represent his income and that he makes, 
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porodit entries in respect of sewai in the 
; kasar | hata, with’ the ‘sole object that the 
© debit and credit entries in his account books 

may tally and not with the object of show- 


_ ing his profits. It is urged on behalf of | 


: the’Commissioner of Income Tax that as 
.thesé credit entries are made in the kasar 
„khata which he treats as a profit and loss 
“account, they must be regarded as entries 
‘In respect of income derived from business, 
“We need hardly point out that for the 
purposes of calculating the profits of a 
business, mere entries in books of account 
are not by themselves conclusive, and the 
. question, as to what constitutes receipts 
` for the purposes of the Income Tax Act, is, 
-in our opinion, a question of law and not 
Ja question of fact. In Gresham Life 
Assurance Society v. Bishop (1), Lord 
on has observed at page 296* as fol- 
OWS:— 
“My Lords, I agree with the Court of 
, Appeal that a sum of money may be received 
,in more ways than one, e.g., by the transfer 
of a coin or a negotiable instrument or other 
document which represents and produces 
coin, and is treated as such by business 
men. Evena settlement in account may 
be equivalent to a receipt of a sum of 
money, although no money may pass; and 
I am not myself prepared to say that what 
amongst business men is equivalent to a 
‘receipt of a sum of money is not a receipt 
within the meaning of the Statute which 
your Lordships have to interpret, But to 
constitute a receipt of anything there must 
be a person to receive and a person from 
whom he receives, and something received 
by the former from the latter, and in this 
case that something must be a sum of 
money. A,mere entry in an account which 
does ‘not represent such a transaction does 
not prove any receipt, whatever else it may 
be worth.” l 
Similarly in In re Aurangabad Mills Ltd. 
(2), Shah, J., has observed: “It is clear 
that the mere fact that the entries being 
“made for the purpose of proper account 
keeping would not entitle the Collector to 
‘treat the profits as having been, received in 
British [ndia within the meaning of s. 3 
(1) of the Act (VIE of 1918). Again in 
Board of Revenue, Madras v Pydap Ven- 
katachalapathy Guru (3), it has been held 
(1) (1902) A. O. 287; 71 L.J. K. By 618; 63 J: P. 
755; 50 W. R. 593; 86 L. T. 693; f8 T. L.R- 626. 


(2) 64 Ind. Oas. 4; 45 B. 1286; 23 Bome L, R. 570. ` 
: (1922) M. W.N. 
M496." 


(3) 69 Ind. Cas. 405; 16 L. W. 174 
«Page of. (1902) 4,.C—[Hd,] ma 
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that where compound interest is payable 
by a debtor to a creditor with yearly rests 
and the creditor makes entries in his books 
of account adding to the principal amount 
the interest which has accrued due at the 
end of the year, but does not receive pay- 
ment either in cash or by counter credit in 
the debtor's accounts, a mere entry of such 
interestin his books of account. does not 
make such interest taxable income within 
the purview of the Income Tax Act. 

It is significant toobserve that the word 
‘income’ has nowhere been defined in the 
Income Tax Act, 1922. Probably, the Legis- 
lature deliberately omitted to define that 
word and left it to the taxing authorities 
and Civil Courts to determine in each case 
what was income for purposes of taxation 
under the Act. Consequently, it seems to 
us that the question whether particular 
entries on the credit side in the kasar khata 
constitute income or not when there is no 


‘ dispute in regard to the meaning of those 
- entries and the circumstances under which 


théy were made isa question of law. 

In this connection, we should. like. to 
observe that the Income Tax Act of 1922. 
applies to all income, profits or gains as 
described or comprised in s,-6 of that Act, 
from whatever source derived, accruing.or 
arising or received in British India (vide 8. 
4 of the Act). Section 6 mentions the 
several heads of taxable income one of 
which is “Business” with which we are con- 
cerned in the present case and s 10 describes 
the way in which income derived from 
business should be calculated. That sec- 
tion enacts that income tax shall be payable 
by an assessee under the head “Business” in, 
respect of the profits or gairis of any business. 
carried on by him. The profits or gains of 
a business are, generally, speaking, the 
difference between the receipts and the ex- 
penses incurred in earning them. In 
Russell v. Town and County Bank (4), Lord 
Herschell has observed at page 4244. | 

“The profit.of a trade or business’ is the 
‘surplus by which the receipts from the 
trade or business exceed the expenditure 
necessary for the purpose of earning. those 
geceipts.”’ : 

Can credit entries in regard to sewat 
which has neither been realized nor has. 
accrued due be regarded as income, profits 
or gainsefrom business? The word “income” 
signifies what comes in and includes sums 

(4) (1888) 13 A. O. 418; 5$ L. J. P. O. 8; 59 LT 
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(Sit G. 1835). 
Which though not actually realizéd have 
bétdme due in such a manner that the 
-assessee could at his will and pleasure 
‘eceive them for re-investment or other- 
-wise: per Sadasiva Ayyar, J.,in Secretary 
-to.the:Board of Revenue, Income-Tax, Madras 
cv, Arunachalam Chettiar (5). But in -the 
“present case, the sewai credit to" the kasar 
hata had admittedly not become payable, 
Ib was credited to the khata on the very 
day of the advance of the loan. It would 
-become due after several years and when it 
-becomes due, the applicant may not sueceed 
‘in realizing it at all or may-succeed in 
realizing only a'small portion of it. Under 
these circumstances, is it just, legal and 
equitable to treat the entire seujai as income 
taxable under the Income Tax Act? This, 
sin 6ur opinion, raises a question of law. 

“In a. very ‘recent case decided by the 
-Privy Council, St. Lucia Usines and Estates 
Co: v. Colonial Treasurer of St. Lucia (6), 
: Lord, Wrenbury has observed:— ` 

“Phe words ‘income arising or accruing’ 
are not equivalent to the words ‘debts aris- 
ing or accruing’. To give them that 
meaning is to ignore the word ‘income’. 
: The words mean ‘money arising or accruing 
“by way of income’. There must be a coming 
-in.to satisfy the word ‘income’. . Ifthe 
taxpayer be the holder of a stock’ of a 
Foreign Government earrying say 5 per 
cent. interest, and the Government is that 
‘ofa defaulting state ‘which does not pay 
.the interest, the taxpayer has neither 

-received . nor has there accrued to him any 
income in respect of that stock. A debt has 
accrued to him but income has not. It does 

-not-follow that income is confined to that 
which the taxpayer actually receives. Where 
income-tax is deducted at the source the 

„taxpayer. never receives the sum deducted 
but it accrues to him”. 

In this. view of the legal aspect of the 
case, it is in our opinion idle to contend 
that the question raised in the petition of 
the applicant is not a question of law. 

Section 13 of the Income Tax Act, 1922, on 
which reliance has been placed.on’ behalf 
of the Commissioner.of Incqme-Tax does not, 

` in our opinion, affect this case. That sec- 

tion says that income, profits and - gains 
shall bs computed for the purposes, of ss. 


(5) 59 Ind. Cas, 482; 4L M. 65 at-p. 79; 39 M. L. J. 
S (1920) M. W. N. 789; 29 `M. L. T. 16; 13 L.W. 


6) (19241 A. 0. 503 at É BE 93L. J. P. Q. 212; 
PI L. T. 287; 68 S374 ae PLATA 
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10, lL and 12 in accordance with the method 
of accounting regularly employed by the 
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assessee, It is clear from the proviso to this 
section that the method of accounting 
regularly employed by.an assessee for the | 
purpose of his business should reflect his 
true income, profits and gains, If it does 
not, the taxing authorities must find out 
the true income of the assessee ‘as, after all, 
income-tax is leviable on income; profits 
and gains and not.on imaginary sums 
which do not represent the trite income of 
the assessee. The applicant contends that 
the credit entries in regard to sewai made 
in the kasar khata do.not represent his 
income as no portion of the sewai so credit- 
ed was either received by him .or had be- 
come payable to him. On the other hand, 
it is contended on behalf ofthe Income Tax 
Commissioner that as sewai was credited in 
the kasar khata, it was rightly taken into 
account in determining the applicant's in- 
come. In other words, while there is no 
dispute between the parties in regard to 
the facts of the case, each wishes to draw 
-his own inference from those facts and to 
interpret the entries in the kasar khata to 
suit his own case. This raises a question as 
to which.of the two inferences is the correct 
inference and which isthe proper mode of 
construing sewai entries in the kasar khata, 
such a question is a question of law. 

It has been held by their Lordships of 
‘the Privy Council that the proper legal 
effect of a proved fact is a question of law: 
Nafar Chandra Palv. Shukur Sheikh (7). 
In Ramgopal v. Shamskhaton (8), Sir 
Richard Crouch has observed. “The facts 
found need not be questioned. It is the 
soundness of the conclusions from them 
that is in question, and this is, as matter of 
law.” Similarly, in Kristnaswami Iyengar 
v, Subramania Ganrgathigal (9), Phillips, 
J., has held that the interpretation of a 
document is a quéstion of law. We aré 
accordingly of opinion that a question of 
law does arise in the case and that the 
Income Tax Commissioner was bound to 
make areference to this Court as desired 
by the applicant. We, therefore, call upen 
him under s. 66 (3) of the Income Tax Act, 
to state the case in terms of the applicant's 


‘petition presented to him on 12th April 
(7) 51 Ind. Cas. 760; 46 C. ni 23 C. W. N. 345; 
9 L. W. 552; 45 I, A. 183 (P.C 
(8) 20 ©. 93 atep. 99, .19 LA. 598, G Sar. P. Ga, J 

247: 17 Ind Jur. 33: 10 Ind. Dec. (x. s.) 63 (P. CO). 
(9) 4¢ Ind. Cas. 523; 35 M. L. J. 304; 23 M L. T 

"85:7 L. W. 210; (1918). M, W, N: 231. 
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1924 .and refer it to this Court. -Costs of 

“his application will be borne by the In- 

fe 50. Tax Commissioner. Pleader’s fee 
8 


a: Z. Ky :Revision allowed, 


i BOMBAY HIGH COURT. 

vi rest Crvrt Appear No. 259 or 1922. 
August 6, 1925, 
Present:—Sir Norman Maclead, Kr., Chief - 
Justice, and Mr..Justice Coyajee. 

' S6. F. DE SOUZA—Dzrenpant— 
APPELLANT 


versus 
WAMANRAO BHAI THAKUR—PLAINTIFF 
—-RESPONDENT. 

Hindu Law—Joint family—Debt incurred by father 
~—Decree—Sale of family proper ty—Interest of sons, 
whether passes. 

“In the case of a joint Hindu family which con- 
“sists of a father and his‘sons, a sale of family property 
insexecution of a simple money-decree obtained against 
the father in respect of a debt not incurred for im- 
Moral purposes, passes the interest of the sons in 
the property to the purchaser by virtue of the pious 
obligation on the part of the sons to pay off their 
father's:debts. 

First.appeal from a decision of the First 
Class Subordinate Judge, Thana, in Suit 
‘No. 241.of 1918. 

„Mr. R..W, Desai, for the Appellant. 
` Mr. -W. B. Pradhan, for Respondent No. 3. 

JUDGMENT.—The only question in 
“this appeal is what was purchased by Ma- 
thuraprased i in 1908, when the right, title and 

interest of defendant No. 1, Moreshwar, in 
‘ithe properties Sonbhatwadi ‘and Devakiwadi 
wwas:sold in execution of the Bombay Small 
(Cause Court decree passed against defend- 
ant:No. 1-and another party. 

, Ttris -contended that because the decree 
“was against’ the -defendant alone, and not 
against him as the manager or head.of the 

joint family, therefdre, only the right, title 
and interest of defendant No. 1 was sold, 
and that the interest of his son at that 
gate would not .pass by the sale. The 
certificate of sale clearly shows that it was 
intended that the defendant's share passed 
te the purchaser, and “that the defendant 
had a half share in the property. “That by 
itself would not preclude other persons en- 
titled to shares in the property contending 

against.the purchaser that their interest 
did not pass. ` Buüt'the liability of the sons 
‘for the debts of their fathér being joint 
with them (provided thatthe debts are not 
incurred for immoral purposes) .has now 
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‘life time. 


it, 0, 1998}: 
been finally decided by the Full Bench 


of the Privy Council in Brij Narain Rail v. 


Mangli Prasad Rai (1) and certain propo- . 
sitions are laid down at page 508*, There is 
first a distinction made between -moritgage- 
debts and simple debts, and again as re- 
gards-simple debts, a distinction is made 
between the debts incurred by a-manager 
or co-parcener of joint and undivided estate, 


and the debts incurred by a father when 


the joint family consists of a father and -bis 
‘sons. A manager .cannot partition or alie- 
nate the estates qua manager except’for pur- 
poses of necessity. A father may lay the 
estate open to be taken in .execution pro- 
ceedings upon a decree for payment :of ia 
debt incurred by him, so long as it is not 
incurred for an immoral purpose. 

In this case it is not suggested that the 
debt incurred by defendant No. 1 was 
incurred for immoral purposes. “There isa 
pious obligation on the part of the sons to 
pay that debt even during their father's 
That -was statedto be the law 
by Mr. Justice Chandavarkar in ‘Govind v. 


Sakharam (2) and the relevant passage in 


the judgment is cited with approval in 
Brij Narain v. Mangla Prasad Rai (1). The 


second proposition at p. 5Us * seems to give 
-effect to the proposition laid down by Mr. 


Justice Chandavarkar. 
It follows that the sons of defendant No. 1 


cannot dispute the sale of their interest in 


the family ‘property in .execution -of :the 
decree for the debt incurred by their father. 
The app then must be dismissed with 


pula? 


Appeal dismissed... 
dj 5; Tnd. Cas; 689; 26 pon, L. R. 500: 21 A. L. J. 
931; 46 M. L. 23: 5 P.L T. 1; 28 C. W.N. 253; 
(1924).M. W. n 63: 19 L W. 72; 2 Pat. L. R. 41: 10. 
O.& A. L. R. 82; (1924) A. I. R. (P C.) 50; 33 M. L, 
T. 457; 46 A. 95; 110. L.J. 107; 51.1. A, 129; 1.0. W, 
N. 48; 410. L. J. 232 (P. C.). f 
(2) ’28 B. 383; 6-Bom. L. R. 344. 
*Page of 26 Bom. L. R.—[Ed.] 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
, BECOND Crvit APPEAL No. 83 or 1925. 
October 2, 1925. 
Present:—Mr. Wazir ‘Hasan, J. O. 
‘BISHESHA R—P.talvtTiFF—APPELLANT-- - 
VETSUS 
SHADI LAL AND aNOTHER—DEFENDANTS 
Nos. 1 anD 2—RESPONDENTS. ` 
U. P., Land Revenue Act (III of 1901), `s. 82— 
Khewat, entry in, value of—Presumptione , 


kanal 


{Ort O. 1925] | 
Neither mutation. of names nor an entry in .the 
Khemat confers ‘title on-the person in~whose favour 
the-entry:is made, but the entry furnishes prima facie 

. proof.of the-matters to which it relates by virtue of 
the provisions of .s, 32 of the U. P. Land Revenue 
Act. : be 
Second civil appeal against a decree and 
judgment passed by the Additional Sub- 
Judge, Rai Bareli, dated the 8th November 


1924, upholding that, of the Munsif, Dalmau, . 


dated the 23rd April 1924. 
’ Mr. Radhe Krishna, for the Appellant. 
Mr. Ali Zaheer, for the Respondents. 


-JUDGMENT.—This is the -plantiff’s 
appeal in a suit for pre-emption. At the 
hearing of.the appeal the learned Pleader 
for the appellant:abandoned all grounds ex- 
‘cept one.which was stated in an-additional 


‘memorandum of appeal. ‘This last mention-- `- 


ed ground raises’ the.question as to whether 


the -defendants vendees were co-sharers in 


the :sub-division of:the mahal in which the 
“property. in suit is.situate. Both the Courts 
-below have answered this question in favour 
of the defendants-and the result ‘has ,been 
that the plaintiff's-suit was dismissed. 

The finding .that the defendants are such 
o-sharers is supported by two ‘pieces of 
revidence,- The one is the entry of the 
defendants’ names in thé khewat as deposed 
ito by the village patwari (P. W. No. 3). The 
other is-the order of-mutation of names in 
favour;of the -defendants passed on the 
24th, September 1922. -It-is argued in second 
appeal:that neither the order of mutation.of 
names nor the entry in the ‘khewat proves 
the defendants’ status-of .co-sharers in ‘the 
‘sub-division in “which the property in suit 
lies..In support of the contertion reliance is 
„placed upon a decision of.a learned Judge af 
‘this .Court inthe case of Ram Pratap Misra 
v. Brij, Prasad (1).'L.agree.that neither muta- 
ition.of names. nor the entry-in the khewat con- 
fers title:on:the person in whose favour it ‘is 
made; butil am unable to hold'that it :is no 
evidence .of proprietary title. The order of 
mutation of names, with-which I am concern- 


ed, clearly refers to .a title under a purchase - 


and the entry inithe khewat merely follows 
the.order,of mutation. The khewut is a Record 
of Right.prepared under the provision: of law 
contained ins..32 of the U. P. Land Revenue 
Act,.1901 and it has always been held in 
this Court that the entries:in khewat furnish 
prima facie proof of the matters to which 
they-relate. Tt is not contended th&t.in.the 
present case this prima facie proof is in 
=^ (1) 18 Ind, Qag, 366. - 
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any manner rebutted .by..any evidexce, I 
am, therefore,’ of opinion that the Court. 
bélow were.right.in, their decision. 

The appeal fails and is dismissed with 
costs, = 5 s 
Z.K. 


Appeal dismissed. 
G. H. l 
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MADRAS HIGH COURT. 
Civit Revision Petition No. 207 or 
per] 
August 28, 1925. 
Present :—Mr. Justice. Jackson, 
R. M.N, MUTHURAMAN CHETTI |: 
AND ANOTHER— PETITIONERS 
‘ Versus 
'UPPALURN SEETHARAMAYYA AND 
5 'OTHERS— RESPONDENTS. ` f 

Civil Procedure Code (Act V of 1908), O. XXI, r. 58 

—Execution of decree--Claim proceedings—Petition 
for sale subject to mortgage and for'stay of sale pending 
disposal of petition—Order directing sale with notice 
of mortgage, whether refusal to investigate—Proce- 
dure, 
During the course of an execution proceeding 
petitioner made an application under O. XXI, r. 58 
of the C. P. C., to declare his mortgage right over 
“the properties sought to be sold and to-sell them 
subject to his rights and to stop the sale pending dis- 
posal of the petition. The Court in its order stated 
‘that the decree-holder opposed the petition as having 
“been made too late and directed the sale to take place 
-with notice of the mortgage and that the decree-holder 
disputed it: . ‘ 

‘Held, (1) that -the order .did not itself amount to a 
refusal to investigate within the meaning .of the 
proviso tor. 58 of O. XXI, of the C.P..C.; -[p. 986, 
ie 4 


~ 


aa 4 ; 

(2) that the order was simply a refusal to stop the 
Bale and did not relieve the Court of the necessity: of 
éither investigating the claim or of refusing an-in- 
vestigation under the proviso ; [ibid.] e 

‘Venkataratnam vy. Ranganayakamma,® 48 Ind. Cas, 
270;41 M. 985; 24 M. L. T..197; (1918), M. W; N. 599; BL. 
W 292;.35 M.L.,J. 335, ang Abdul Kadir Sahib v. 
Somasundaram Chettiar, 70 Ind. Cas. 648; 45 M. 827; 16 
L. W: 485; 43 M. L. J. 467;31 M. 'L. T. 441; (1923) A. 1, 
'R. (M.):76, referred: to. 

-(3) that the petition must, -therefore, be disposed of 
according to law. [p. 987, col. 1.) 

The practice of Courts selling property with notice* 
‘of unascertained claims deprecated. [ibid.] : 

Parambil.Saharabi v. Ali, 72 Ind. Oas. 857; 44 M.e 
JL. J. 141; 17 L. W. 182; (1923) A. I. R. (MJ) 295, relied 


on. 7 a 
_ Petition, under s. 115 of Act V of 1908, 
praying the,High Court.to revise an order 
of the Court of the Subordinate Judge, 
‘Bezwada, dated the 17th March 1925, in C. 
M. P: No. 492 of 1925, in O. S. No. 38 of 1992, 
Mr. N. Sivaramakrishna I yer, for the Peti- 
tioners, ; Ka Dana vb 


Siang ban Wk 


956 
Mr. G. Lakshmanna, for ‘the Respond- 


` ents. 
JUDGMENT .—The petitioners seek to 
revise an order passed by the Subordinate 
© Judge of Bezwadain a claim petition pre~ 
ferred by them under O. XXI, r. 58, O. P. 
©. This petition contains two specific 
prayers: “(a) to “declare the mortgage 
right of the petitioners over the proper- 
ties set out in the schedule “annexed 
hereto and have them sold subject to the 
mortgage.amount; and (b) ‘to istop the sale 
pending disposal of the petition,” -The 
learned Subordinate Judge passed the 
following order :— 

“Counter filed. The mortgageis register- 
ed atid in the ordinary course should have 
found a place in the -encumbrance certifi- 
cate, Decree-holder, however, opposes this 
petition as it is filed too late. Sale to take 


place with notice of this mortgage and that’ 


decree-holder disputes it.” ° 
The petitioner complains that the Court 
below failed to exercise its: jurisdiction and 
states that it should either have investigated 
their claim or it should have refused to 
make such investigation after finding that 
` their claim was designedly or unnecessarily 
délayed. Of course the present order is 
no investigation of the claim and there is 
no finding that the claim was filed with 
designed or unnecessary delay. The claim 
is so far admitted that the sale is ordered 
to take place with notice of this : mortgage 
which to some-extent might be taken as 
allowing prayer (a) and the sale is not 
stopped which is a denial of prayer (b). I 
should: take the order as being simply a 
refusal to stop the sale and it does not 
‘relieve the Court of the necessity of either 
investigattag the claim or of refusing an 
investigation under the proviso. It may be 
described as an interim order and no final 
decision. However, the counter-petitioners 
strenuously contend that this order must bė 
construed as an order under the proviso in 
„the light of the Full Bench ruling in 
‘Venkataratnam v. Ranganayakamma (l). 
The principal question agitated in that case 
‘was whether a refusal to investigate under 
the proviso of O. XXI, r. 58,.could be taken 
as an order against the party within the 
mischief of O. XXI, r. 63, O P.C., and 
Art. 11 of the Limitation Act. But in- 
cidentally the Court ‘held*that the order in 
the case amounted to an order-under ‘the 
-4t) 43 Ind, Cas-270° 41°M. 985: 23 5 mi 
(LUIS) AL W. N. 599; 8 L. W. 292, 35 ML 3935, 0% 
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(yl Lc. 1923] 
proviso to r. 58, and the counter-petitioners 
contend that that order is on- all fours with 
the one in question in’the present -case, 
As a-matter of fact the ‘order as printed 
in: Venkataratnam v. Ranganayakamma (1) 
is rather deceptive because it gives the ifn- 
pression that the whole.order- has been 
transcribed whereas only one sentence . has 
been extracted: This was first noticed by bir 
Walter Schwabe, C.J.,in Abdul Kudir Sahib 
v. Somasundaram Chettiar (2) and he recall- 
ed the original order to which 1: ‘also 
have referred. It runs from thesecond para- 
graph: “As this (the zemindarni’s) petition 
‘was filed late this claim was ordered to be 
notified to the intending bidders.'- The 
zemindarnt has not obtained: a decrée 

-against judgment-debtor for the eist, nor 
has she apparently filed a suit within (sic) 
in this Court or before the Revenue Court, 
nor has any suit been filed about the land 
not: being saleable. .The fact (sic) fresh 
petition has been filed for an enquiry being 
made as to the claim of the land not being 
saleable nor was an enquiry sought on the 
strength of that petition, though nearly 10 
months have elapsed since then. Decréé 
holder's prayer that the sale should ‘be 
held subject to this claim for cist which 
‘has not yet-been proved inadmissible. The 
allegations of the zemindarni ‘will be 
‘notified to the bidders with the remark that 
the zemindarni- did not take steps for 
her claim being enquired into during the 
‘last 10 months.” 

As Sir Walter Schwabe, C. J., observes, 
the Full Bench treated that order as a 
refusal of the application on the ground 
that there had been laches or delay which 
brought the matter under the proviso -to 
-O. XXI, r. 58. The order in the present 
-case is very different: The Subordinate 
Judge begins by finding that the -mort- 
gage is registered and one which in. the 
ordinary course should have found a place 
-in the encumbrance certificate, He evident- 
ly thinks thet the encumbrance certificate 
is in' error, for, he proceeds to order that 
the sale shall take place with notice of this 
mortgage. He does not find as is now 
“suggested on behalf of the counter petition- 


. ers that the mortgage was in respect of 


property not affected by the sale. He 
mentions that ‘the decree-holder opposes 
‘tae: petition as it is filed too late, but he 
gives no opinion himself as to whether 
(2) 70 Ind. Cas. 648; 45 M. 827; 16 T. W. 485; 43 M, 
L. J. 467; 31 M. L. T. 441; (19237 A. T R. Œ) 76, °° A 
Cd 2. 


„fi i 0. 1925] 
there has. been any delay. I cannot hold 
“that. guch an. order is one where in the 
words of Napier, J., in the reference to the 
. Full Bench in Venkataratnam v. Rangana- 
_ yakamma (1) a Court purports to make an 
“order under.the proviso to O. XX1, r." 58, 
| that is to say, an order refusing to inves- 
_ tigate.. The learned Subordinate Judge 
, has not. refused to investigate and has not 
suggested any `. reasons why he should 
refuse to investigate. 
| that he has done has been to refuse to stop 
the sale, and to give to the bidders notice 
Of this mortgage and of the decree-holder's 
_ objection, and I direct that he proceed to 
: dispose of the ‘petition according to law, 

Until he does. so it cannot be treated as 
: decided. Accordingly the petition is allow- 
_ed.with costs. Pending the decision of 
K this -petition, the sale which was stayed by 
| an interim order of this Court is stayed. I 
_ observe that this Court has already de- 
_ precated the practice of selling property. 
with notice of the unascertained claims. 
[Vide Venkataratnam v. Ranganayakamma 
' (1) and Parambil Saharafi v. Ali (3).] 

5 an X Ny. . Petition allowed, 


| a 79 Ind. Cas. oa ; 4 M. L, J. 141; 17 L. W. 182; 
4923) A., I, R. Ql. ) 29 
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OUDH JUDICIAL COMMIS- 
: ~ SIONER’S COURT. 
- SECOND Civit -APPEAL No. 232 or 1925. . 
: October 20, 1925. 
Preient: — Mr. Wazir Hasan, J. O., 
~ MAJ ID HUSAIN—Deranpant— 
APPELLANT 
Versus 


FAIYAZ HUSAIN AND OTHERS—PLAINTIFFS ` 


— RESPONDENTS. 

Basoment User as of right ~Long user—Presump- 
tion—Rebuttal. 

Where a question of easement arises the nature 
and character ofthe servient land, the friendship or 
relationship between the servient and dominant 
owners, and the circumstances under which the user 
had taken place, may induce the Court to hold that 
the enjoyment was not “as of right,” although there 
is no direct proof that the enjoyment was had with 
the permission of the servient owner. [p. 988, col. 1.] 

The presumption of right from long user is not a 
presumption “de jures et de jure”. It only starts a 
party with a presumption in his favour which can be 
rebutted by proof of facts which are inconsistent with 
or whieh militate against “the inference. [p. 988, 


` col, 2. 


kad 
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I find that so far all - 


ruption” for 20 years. 


967 


Appeal against the judgment and decree 
of the Additional Subordinate J udge, 
Fyzabad, dated the 9th March 1925, setting 
aside the judgment and decree of the 


- Munsif; Akbarpur, dated the 3lst July 1924.. 


Messrs. G. N. Misra and K.P. Misra, for 
the Appellant. 

Messrs, Niamatullah and M. Wasim,. for 
the Respondents. 

JUDGMENT .—This is the defendant's 
appeal. There were eight plaintitis in the 
suit, out of which this appeal has arisen. 
They prayed fora declaratory relief to the 
effect that the females of the plaintiffs’ 
houses have a right to pass over the defend- 
ant's land in goingfrom one house to another 
and also for a permanent injunction forbidd- 


“ing the defendant from stopping the females 


in the exercise of that right. The land over 
which this right was claimed was shown in 
yellow colour in a plan filed with the plaint. 
There were several defences raised to this 
suit, but only two of which were urged in 
support of the appeal in this Court. They 
will be stated later in this judgment. 

The Trial Court appointed a Commissioner 
to prepare a plan, showing the situation 
of the houses which had the right of the 
dominant tenement and alsoof the defend- 
ant’s land which was claimed to be the 
servienttenement. It dismissed the suit. 
On appeal the Court below reversed the 
decree of the Court of first instance and 
decreed the plaintiffs’ suit. 

Two lines of arguments were adopted by 
the learned Advocate for the appellant 


` against the decision of the lower Appellate 


Court. One was that that Court was wrong 
in drawing the inference from the facta 
proved that the easement was enjoyed by 
the plaintiffs “as of right” and the second 
was that the lower Court had erred in hold- 
ing that the enjoyment, was “without inter- 
Under the first line 
of argument it was*urged that there were 
certain circumstances upon which the Trial 
Court had relied but the lower Appellate 
Court had not taken them into considerat 
tion. Such circumstances were stated to be 
as follows ;— 

(1) The way was used by the females only 
on occasions of marriages, majlises, festivals 
and friend]y visits. 

(2) The defendant and his family were 
interested in maintaining the parda of the 
females Jiving in the neighbouring houses, 

(3) More than -13 years ago at the 
northern end of the land in question the 


} 
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défendant had put-up-a dalan ‘and about 7 
. years ago he had erected a similar dalan at 
the southern end and no objection was 
-raised by the plaintiffs to these structures. 
œ (4) After thé construction of the dalan 
the ladies of the plaintiffs’ houses always 
-used to knock’at the door which was fasten- 
ed from inside-to obtain admission over the 
ground in question. ; 

“The circumstances Nos. 3 and 4 have 
been specifically noticed‘in the judgment of 
the lower Appellate Court. As to the other 
two circumstances, there is nothing on the 

| record to‘justify the inference that they were 
not takén into consideration by the learned 
Judge of the Court of Appeal informing 
his own judgment on the issue which he 
had to decide. Under the same argument 
it was urged “that the facts found by the 
lower Appellate Court did not justify 
the. inference that the easement was 
enjoyed “as of right.” Now on the evi- 
dence ‘produced ‘by ‘the plaintiffs the 


user dates back ‘to about 50 years and the, 


finding of the lower Gourt as to facts is this: 
“The way-has been used for such a long 
-time’by the pardanashin ladies of the plain- 
tiffs’ families without-any body's permission 
and without any interference.” It is urged 
‘that this finding is not sufficient to lead to 
the conclusion that the user was “as of 
right.” ‘In support of the contention reli- 
_ance was‘placed upon the decision of the 
Calcutta High Courtin the case of Shaikh 
Khoda Bukshv. Shaikh Tajuddin (1). The 
learned Judge quoted with approval the 
following dictum of Mitra in his book .on 
Limitation :— 

“The nature and character of the servient 
land, the friendship or relationship between 
the servienf and dominant owners, and the 
circumstances under which. the user had 
taken place, may induce the Court to hold 
that the :enjoyment -was not ‘as of right’ 
although :there is no direct proof that the 
enjoyment was had with the permission of 

_ the servient owner.” If I may say so with 
respect I entirely agree with the opinion 
expressed in the quotation given above. But 
in the present case it is not merely the 
Jong user and of the absence of permission 
on the part of the servient owner that the 
inference of the enjoyment being as of 
right rests, There is evidence on the record, 
aud that evidence has beet accepted by the 
jower Appellate Court as reliable, to the 


(1) '8 CO. W.N. 359, 
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effect that when ‘the construction of the 
dalans wasin progress protest ‘was:inade.bn 
behalf of the plaintiffs as to the-obstruction 
which the construction might make in ‘the 
user of the way and the-defendant ‘assured 
them that -the construction wouid not in 
any‘manner obstruct the enjoyment of the 
way which the plaintiffs had had till :then. 
Further the defendant gave evidence ‘that 
the ladies ofthe plaintiffs’ houses passed 
through with the permission of the defend- 
ants mother. The lower Appellant ‘Court 
has rejected that evidence as unworthy of 
credence. There was, therefore, evidence in’ 
support of the inference that the enjoy- 
ment of the easement}was “as of tight.” 
The legal aspect ofthe question was dis~ 
cussed in a recent judgment of the High 
Court at Madras in the case of Kunjammat 
v. Rathnam Pillai (2). The learned Judges 
held that “the presumption of right from 
long user is not'in this country a presump- 
tion de jures et de jure. It only starts a 
party with a presumption ‘in his favour 
which can be rebutted by proof of facts 
which are inconsistent with or which 
militate against:the inference which in ‘the 
absence of evidence by the defendant.would 
entitle plaintiff to a decree.” -In the pre- 
sent case I have already pointed out that 
the defendant gave rebutting evidence but 
it was not accepted as reliable by the lower 
The rebuttal thus failed. 
The presumption. must, therefore, prevail. 
The first line of argument consequently 
fails, 

As to the interruption, it was proved to 
the satisfaction of the lower Appellate:-Court 
that the construction of theidalans did not 
create any interference in the enjoyment 
of the easement. There wasa door ‘left at 
both ends in the dalans:and through those 
doors the plaintiffs had the user of the way 


“: as‘before, 


On the above :grounds, ‘the appeal fails 
and‘is dismissed with costs. 

Z. K. . Appeal dismissed. 

(2) 66, Ind. Cas. 11; 45 M.:633: 15 L. “W.'266; (1922) 
M. W. N. 143; (1922) A. L'R. (M.) 5; 91 M. L. T. 150; 
42 M. L. J. 417. 
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NAGPUR JUDICIAL conus: 


oa SIONER’S: COURT. | 
APPEAL FROM APPELLATE DeGREE No. 87-B 
5 . oF 1923. 


August 9, 1924, 
` Present :-—Mr. Kotval, A. J.C. 
N ARAIN—Durenpant—APPELLANt * 
versus 
HAMRAJI—PLAINTIFF—RESPONDENT. 
„Hindu Law—-Mitakshara—Succession—Spindas-- 
Whole blood, whether excludes half blood. 

` Under' the: Mitakshara among spindas who are 
mbmbers:o£ the: same class the whole blood excludes 
the half blood, and “this preference of the whole blood 
over the half blood is not contined „to the’ case of 
brothers~and their sons. [p. 990, col. 1.] 


“Appeal against’ a décreé ofthe Second. 
Additional District Judge, Amraoti, dated” 


the.22nd November 1922;. reversing that. of 
the Munsif, Darwha, dated’ the 3ist of 
August; 1922, 
i Mr. Atmaram Bhagwant, for the Appel- 
ant. 
‘Mr: D. W..Kathale, for the Respondents, 
_SUDGMENT.—The following’. genea- 
logical ‘table shows the relationship of’ the 














Parties : — oh 
? `” BAPUJI 
[—> ni J 
| Kanhu Ahhaa Ragho= = Bhiwwrai Nago 
ENTR ul ` Ganpati, 
.défehdant' ‘~ defendant 
No. 3. No. 8. 
; Hamraji, ‘ Bhiwa 3 
‘plaintit plaintiff 
- Nole No.2. 
a e e tee a a 
| Kasi Janki Vithu=Sawitri Hari=Radhi. 
: I Parashram.. ki 
A 
Vishwanath, Vithi 
E 
{ . “ 
i oe Jatir 
g Narayan, Soni: 
_ defendant. 
č ~ No. 1. 


Te may be noted that Kanhu is 2 step-. 

brother of Irbhan; Ragho-and Nago. 
Parashram- died - in 1913. His mother? 

Sawitri having Te- mar sed his grandmother 


eo 


a` a = MARA v. BAMBAN, oo. - 


- overruled the Bombay cases. 
-- Council seems: to accept what-is laid down , 
_ asa general principle based on an inter- 


. 89 
Bhiwrai succeeded him. EEE died -iñ 
1920 leaving the property inherited by her 


from Parashram to defendant No. 1 by a. 
Will. The plaintiffs claim two-thirds of 


a Tard 


the property stating that they and defend-°® 


ant No.2 Ganpati are-each entitled to a 
third share therein.. Defendant No. 2 isin: 
possession of a part of the property. Chand- 
rabhan defendant No. 3 was added asa party 
by order of the Court. The lower Appellate 
Court has held that Bhiwrai had no:power 
to dispose of the property by Will and has. 
awarded two-thirds of it to the plaintiffs. 
Tt is here contended on behalf of defendant 
No.1 that the-plaintiffs are entitled only to: 
a half as Chandrabhan is also entitled to 
succeed. The only point for consideration 
in second appeal is: whether the plaintiffs. 


and Ganpati.defendant No. 2 who are the- 
- sons of ‘the full brothers of Ragho are 


entitled to preference over Chandrabhan. 
who is the son of a. step-brother of Ragho. 
On behalf of defendant No. 1 reliance is 
placed on Vithalrao v. Ramrao (1),-and it is 
contended that preference of the whole 
blood to the half blood is- confined to: 
brothers and brothers’ sons alone. The. 
plaintiffs rely on. Ganga Sahai v, Kesri- (2). 
It is admitted that the parties are govern- 
ed by the Mayukha, and also that so far as 


_ the point now under consideration is con- 


cerned the Mayukha does not differ from the 
Mitakshara. ‘The case has, therefore, to be 
decided on an interpretation of the Mitak- 
shara alone. Vithalrao v. Ramrao (1), which 
follows Samat v. Amra (3), decided that the 
preference of the whole blood to the half 
blood is according to the Mitakshara con- 
fined to’ brothers: and brothers” sons: and 
does not extend to other relations. It was 


held that it does not extend to ‘uncles and 


that uncles of the whole and the half blood 
are entitled to succeed inequal shares. But 
the ruling of the Priyy Council in Ganga 
Sahat v.. Kesri (2), must be taken to have 
‘The Privy’ 


pretation of the Mitakshara in Suba Singh 
v. Sarafarazs Kunwar (4), which dissents 


e 


a 24B. 317; 2 Bom. L. R. 139; 12 Ind. Deo. (x. s), - 


mb) 30 Ind. Cas. 265; 37 A. 545; 19 0. W. N. 1175; 
18 M. L. T. 203; 29M.. L J. 399; 2 L. W. 837; 13,4 
L. J. 999; 17 Bom. L. R. 998; 220. L. J.. 508; (gia) ME. 
W. N. 713; 42 I. A. 177 (P. 0). 

(3) 6 B. 394; 6 Ind.-Jur. 537; 3 Ind. Dee. (x. s.) 718. 
(4) BS, 215; A, W. N. (1897) 53; 9 Ind. Dec. (x. 
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from Samat’v. Amra (3), and holds that the 

. distinction of whole and half blood applies 
to sapinda relations other than the brother 
and his sons. The question in the Privy 
“Council case was whether an uncle of the 


half blood succeeded in preference to the 
son of an uncle of the whole blood and it 


was decided that he did, it being held that’ 


the preference of the whole blood to the 
half blood is confined to members of the 
same class or to use the language of the 
Judges of the High Court in Suba Singh v. 
Sarfraz Kunwar (4), to “sapindas of the 
same degrees of descent from the common 
ancestor.” The question here is different 
but the heirs with regard to whom the 
question of preference was decided were 
sapinda relations other than brothers and 
brothers’ sons, andI think the interpreta- 
tion of the Mitakshara in Vithalrao v. Ram- 
rao {i) cannot hold good any longer. It 
must be held that the preference extends to 
sapinda relations other than brothers and 
their sons, and that the plaintiffs and 
Ganpati are entitled to succeed to the ex- 
clusion of Chandrabhan. The appeal fails 
and is dismissed with costs. 
Z. Ke Appeal dismissed. 


vanana earns 


BOMBAY. HIGH COURT. 
Srconp CIVIL APPEAL No. 333 or 1924. 
August 6, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
NARAYAN.BAPUJI KSHIRSAGAR AND 
OTHERS *-DEFENDANTS—APPELLANTS 


versus 
RAJIMAL MOTIRAM MARWADI— 
PLaINTIFF— RESPONDENT. 

Consent decree—Instalmehts—Forfeiture in case of 
defauli—Power of Court to relieve against forfeiture 
—Hquitable jurisdiction. 

It isthe privilege of a High Court to administer 
equity and, in following the principles of equity, to 
relieve against forfeiture, if it considers the nature of 

*the case requires it. In the exercise of its equitable 
jurisdiction the Court may depart fromthe terms ofa 
consent decree when justice and equity demand it. 
[p. 991, col. 1.J . 

Plaintiff obtained a compromise decree which pro- 
vided for the payment of the decretal ahount by 
certain instalments and directed that in case of 
default in the payment of two imstalments the plaint- 
iff would be entitled to take possession of certain pro- 

erty belonging to the defendant. Defendant made 
default in the payment of two instalments but sub 
avquently paid up the amount of the instalments which 
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[9i t. O. 1025] 
was accepted by the plaintif. Thereafter the plaintiff 
took out an application for execution of the decre: go 
the ground that the defendant had committed default 
in the payment of two instalments : 

Held, that the plaintif having accepted the pay- 
ments after the due dates the default was merely 
technical and that the Court had power to relieve the 
defendant against the consequences of his default and 
that this was a fit case in which that power ought to 
be exercised. [ibid.] 

Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at. 
Sholapur, in Appeal No, 81 of 1922, revers- 
ing a decree of the Subordinaté Judge,- 
Madha, in Application No. 275 of 1921. 

Mr. P. B shingne, for the Appellants. 

Mr. O'Gorman (with him Mr. K. 
Koyajee), for the Respondent. 

JUDGMENT. ; 

Macleod, C. J.—The plaintif in this. 


. case obtained a compromise decree - by 


which it was provided that the defendant’ 
should pay Rs.500 within the period limit-- 
ed in the decree against the decretal’ 
amount of Rs. 4,500, and thereafter hg | was 
to pay yearly instalments of Rs. 200 with- 
interest at six percent. On the balance of. 
the principal due. In case of two defaults- 
the plaintiff was to be entitled to take into ` 
his possession the plaint property in con- 
sideration for Rs. 3,500. 

On May 7, 1921, the defendant was in 
arrears of two instalments. One of the in-> 
stalments was paidon May 9,1921, and the 
second one on August 30, 1921. 

On November4, the plaintiff took out a 
darkhast for execution of the deeree. ‘The 
Trial Judge looked upon the decree as‘ a 
mortgage-decree, and relying upon the rul- 
ings of this Court in Narsinha Gopal v. 
Baleant Madhav Vadgaonkar (1) Supdu 
Dhodu v. Madhavrao Jivram (2) relieved the 
defendants of the consequences of technical 
defaults, holding that there ‘would be no 
injustice in putting the plaintiff in exactly 
the same position in which he would have 
been had no default of a few days been 
made by the defendants. He considered 
that the plainsifi had waived his rights by 
accepting theinstalments after a few days" 
delay. 

The plaintiff appealed and the appellate 
Sudge misreading the terms of the decree 
seems to have thought that the decree 
was payable by instalments of Rs. 500 a 
year. Asa matter of fact the first instal- 


(1) 64 Ind. Cas. 570; 23 Bom. L. R. 1238; 46 B. 463; 
(1922) A. I. R. (B.) 170. , 
(2) 57 Ind. Cas. 534; 22 Bom. L. R. 780; 44 B. 514, | 
(3) 27 Ind. Cas, 830; 16 Bom, L, R, 663, 
> 
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ment after the first payment of Rs. 50 
would, be Rs. .440,.and the instalments- 
would decrease as the interest on .the 
balance becafne less and less. The ‘Judge 
-was wrong then in saying that the defendant 
had not paid the subsequent instalments 
in full. That entirely vitiated his judg- 
ment because he thought that three defaults 
had been made, and, therefore, he consider- 
ed the decisions I have referred to would 
not apply without much straining, ` : 

Reference has been made by the respond- 
ent to the decision in Lachiram v. Jana 
Yesu (3). That decision, I have always 
thought with all due respect, didnot enun-. 
ciate a correct principle and I have always 
been opposed to the suggestion that one 
Court can hind all Courts in future by 
deciding that no consent-decree‘can possibly. 
be departed from even when justice and 
equity demand it. It is the privilege of 
this . Court to administer equity and, in. 
following the. principles of equity to relieve 
against forfeiture if, ib consider the nature 
of the.case requires it. . | 

In this case we see no reason why the, 
appellants who have now. paid all the in-. 
stalments. due should. be notrelieved. As 
the Trial Judge remarks the defendants are, 
agriculturisis, and the loss: of their property 
would mean avery great deal to ‘them. 

The appeal will be.allowed and the 
default excused. Appellants will be’ entitl-- 
ed.’ to their,costs in this Court and in the, 
Court below. j f : 

‘Coyajeg; J.—I concur. 

eo a Appeal allowed. 
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_ Where one of several defendants ina euit dies dur-- 
ing the pendency of the suit and his legal represen- 
tatives are not brought on the record within the 


prescribed period, the determination of the question 
whether the suit abates in toto or only to the extent 


of the interest of the deceased defendant depends upon e 


the question whether the deceased defendant was 
such a necessary party to the suit that the suit cannot 
proceed wing to his absence from the record. ` fp. 
992, col. 1.] i ; 
Plaintiff brought a suit for recovery of possession 
of certain property and for mesne profits against 
three défendants. Defendant No. 1 had sold the pro- 
perty in dispute to defendants Nos. 2 and 3 long prior 
to the suit. Defendant, No. 3 alone contested the suit 
and a decree in favour of the plaintiff was eventually 
passed against the defendants, the decree for mesne 
profits purporting to be against all the defendants: 
Defendant No. 3 filed an appeal against the decree 
and during the pendency of that appeal the plaintiff 
discovered that defendant No. 1 had died a few days 
before the passing of the decree by the Trial Court. 
Thereupon he made an application that the legal 
representatives of defendant No. 1 may be brought 
upon the record, and that the case may be re-opened. 
The Trial Court set aside the whole decree and re-- 
opened the case against all the defendants, Defendant . 
No. 3 applied to the High Court in revision on the’ 
ground that he was content to seek his remedy against 
the decree of the Trial Court in the appeal which he’ 
had filed and that the Trial Court should not have 
oo the case as against him and defendant . 
‘No. 2: ; : 
- Held, that in the circumstances of the case the ree 
opening of the case should be confined to the legal 
representatives of defendant No.1.and that the order. 
of the Trial Court so far as it affected the defendants’. . 
Nos. 2 and 3 should beset aside, [p. 992, col. 2.] : 


Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order. 
of the Court of the District Munsif, 
Gobichettipalyam, in I. A. No. 486 of 1924 
in O..8. No. 1162 of 1922, dated the 28th of 
August 1924, 


Mr, T. M. Krishnaswami Iyer, for the 


l Appellant, 


MADRAS HIGH COURT. - 
Civit Reviston Perrrion No. 929 or 1924. 

i April 27, 1925. 

Present:—Mr. Justice Krishnan, 
MARAPPA GOUNDAN-—RESPONnDENT 
No. 2—Durenpant No. 3—PETITIONER - 

_ Versus 
V. SUBRAMANIA IYER AND 0THERS— 
PATITIONERS AND Responpent No. 1— 
PLAINTIFFS AND DEFENDANT No. 2— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXII, r. 
4—Death of defendant--Legal representatives not 
brought on record—Abatement, extent of—Decree 
aguinst several defendants—Application after dzeree 
to bring legal representatives of deceased defendant on 
record- Procedure, - A 


Mr. S. S. Ramachandra Iyer, fdr the Re-- 
spondents. f - i 
JUDGMENT.—This¢s an application 
to revise an order pagsed by the District- 
Munsif of Gobichettipalayam in O. 8: 
No. 1162 of 1922. The suit was brought by 
the plaintiffs for the recovery of a half 
share of the suit property on payment of 
Rs. 30 their share of the mortgage amount 
with- mesne -profits , from the defendants. 
#There were: originally three defendants, 
The property had-been sold by .the Ist de. : 
fendant to defendants Nos. 2 and 3 long 
prior to suit. The Ist and 2nd defendants - 
remained ex. parteeand the 3rd defendant 
appeared and pleaded that the Ist defend. 
ant was entitled to sell and that the plaint- 
iffs had no-:share-and that. the suit ought: 


. . 


998 
to be dismissed. At the trial the Munsif 
Held that the plaintiffs’ claim for a half 
share in the property was well-founded and 
gave a decree against all the defendants 
for partition of the property into two equal 
shares and for plaintiffs being put into 
possession of one of such shares oh their 
paying Rs. 30. It was also decreed that 
defendants do pay plaintiffs past mesne 
profits and future mesne profits for a period- 
of three years. Against this decree, the 


. 8rd defendant put in an appeal to the 


District Judge. But, sometime after the 
decree was passed, plaintiffs discovered 
that the lst defendant had died five days 
prior to the date of the decree. Appre- 
hending, therefore, that some difficulty 
might arise so far as the claim against the 
ist defendant was concerned in the case, 
they put in an application to have the legal 


‘representative brought on record and the 


case re-opened by the Munsif. The District 
Munsif accepting the plaintiff's explana- 
tion’ for not being aware of the death of 
the lst defendant allowed their petition 
dnd set aside the whole decree and re- 
opened: the. case not only as against Ist 
defendant's legal representatives but also 
against defendants Nos. 2 and 3. The Ist 
and 2nd defendants were originally ex 
parte in the case. The 3rd defendant was 
alone contesting the case and it is he who 
has come: up here in revision and objects 
to the case being: re-opened as against him 
for the purposes to get what relief he can 
by his appeal to the District Judge. Ifthe 


carder as to re-opening the case against all 


the defendants were to stand, he will have 
to wait till after the case is disposed of again 
and file a fresh appeal. It seems to me- 
that the Munsif’s order setting aside the 
decree against all the defendants cannot be 
supported. The *property had passed to 
defendants Nos. 2 and 3 by the sale by Ist 
defendant. That being so, the Ist’ defend- 
ant was not interested at all in the suit so 
far asthe claim for possession of the half 
share in the property is concerned. The 
only claim in which he might have been 
interested is the claim for mesne profits, 
for the Munsif has passed a decree against 
all the defendants jointly for mesne profits. 
That is a matter in which it cannot be said 
that the defendants are so jointly interest- 
ed that the absolving of one of them from 
liability to pay mesne profits would neces- 
sarily absolve the other defendants also. 
There is no-connection between the case 
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of the 2nd and 3rd defendants and that, df 
the lst defendant, Iam of opinion, that 
the order of the Munsif setting aside the. 
decree originally passed against defendants 
Nos. 2 and 3 as well as against Ist defend- ” 
ant cannot stand, that he ought not to have 
set aside the decree against defendants 
Nos. 2 and 3 at all and that he ought to 
have done so only against ist defendant. - 
There is no fear of any conflicting decision . 
in this case. There are circiimstancés’ 
where such conflicts cannot be avoided. 
But those circumstances do not justify the. 
re-opening of a case against all the defend- 
ants. Some cases have been cited before 
me from the Indian Cases, namely, Balaram. 
Pal v. Kanysha Majhi (1), Kali Dayal v. 
Nagendra Nath (2) and Sheikh Dendoo v. 
Sheikh Sachoo (3). The decision in Kali 
Dayal v. Nagendra Nath (2), I think, puts 
the matter correctly and I am prepared: to’ 
adopt the view taken there. I am not pre- 
pared to agree with the ruling in «Sheikh: 
Dendoo v. Sheikh Sachoo (3) which seems to’ 
imply that in every appeal if a respondent: 
dies and no legal representative is brought. 
on record, the appeal abates. I think the’ 
abatement of the whole appeal would’ 
depend upon the question whether the 
deceased person was such a necessary” 
party that his absence from the ‘record 
should lead to the dismissal of the appeal 
itself. In these circumstances I must set" 
aside the order of the District Munsif so far 
as he allows the case to he re-opened 


- against defendants Nos. 2 and 3 and: -direct 


him- to proceed with a fresh trial only ‘as 
regards the legal representative of the lst, 
defendant. 

The petitioner will have his costs in the 
High Court against the plaintiffs but I do 
not interfere with the order passed in the 
lower Court.as to costs. 

V.N. V. 

Z. K. 

(1) 53 Ind. Cas. 548. f 
2 54 Ind. Qas. 822; 30. C. L. J. 217; 24 0. W.N. 


(3) 72 Ind, Cas. 2; (1924) ATI. R. (C.) 399. 


' 


- Order set aside. 
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' CALCUTTA HIGH COURT. 
a ORIGINAL ORIMINAL, 
May 15, 1925. 
‘Present:-—Mr. Justice Page, 
` EMPEROR—Pxrosscuror 
Pa versus . 
MOHIT KUMAR MUKERJEE anos OTAERS 
| , _ ACCUSED. | 
Penal Code (Act XLV of 1860), s. 4? 1—Fraudulently 
using forged document as genuine—Ingredients of 
offence—User, what amounts to—Document produced 
“in compliance with order of Court, effect of. 
Whenever a person fraudulently or dishonestly 
presents a document- to another person as being what 
it purports to be, or causes the same to be so 
presented; knowing or having reason to believe that 
the document is a forged document, the document is 
“used as genuine” within the meaning of s. 471 of the 
Penal Code. It is immaterial whether the document 
was presented by the accused himself or by his agent 
expressly authorized in that behalf or whether it was 
produced by thé accused of his own motion or pur- 
suant to the order of the Court, if in the event he 
uses ib as genuine. Whether there has been a user 
-dr not must depend upon the circumstances of each 
casé. If all that the accused has done is to swear 
that a ferged document is a genuine document he 
has..not “used” the document within the meaning 
of s. 471, but if the evidence discloses that the accused, 
when called upon to produce a document which he 
Knew or had reason to believe was a forged document, 
fraudulently or dishonestly presented that document 
ap being a genuine document, he cannot claim abso- 
lution for the fraudulent or dishonest use which he 
has made of the document merely because he has been 
served with a summons to produce the document. 
Such a’ summons neither compels nor entitles the 
person served to be a party to a fraud and if the 
pérson who has been served with the summons fails 
to disclose that he believes-that the document has 
been forged, and fraudulently or dishonestly puts 
forward the document as being a genuine document, 
he is not acting involuntarily but is deliberately using 
the document for a criminal purpose. [p. 994, cols. 1 & 2.] 
< Neither the acquisition nor the deprivation of pro- 
. perty isan essential ingredient of an intent in an 
offence under s. 471 of the Penal Code. An offence is 
committed under s. 471 of the Penal Code whenever 
a document known or believed by the accused to 
Have been forged is used as genuine with the inten- 
tion that some person thereby should be deceived, 
and that by means of such deception either an advant- 
age should accrue to the person so using the docu- 
ment, or injury should befall some other person or 
persons. |p. 995, col. 2; p. 996, col. 2.] 
< Messrs..J.Sen Gupta, S. Sen, Abany C. 
Banerjee, S. K. Sen and N. Das Gupta, for 
the Accused. sf 


: JSUDGMENT.—At the Fifth Criminal 
Sessions of the High Court for 1924, Mohi» 
Kumar Mukerjee, Bankim Chandra Ghose 
and Surendra Nath-Shaha were tried before 
me under ss..120B and 471of the Indian Penal 
Code on a charge of conspiring dishonestly 
of fraudulently to use as genuine a certain 
yeceipt for Rs. 50,000, when they knew or 
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had reason to believe that the receipt was 
a forged document, in consequence of which 


‘consniracy the said document was so used 


as aforesaid. The receipt in question pur- 
ported to acknowledge the payment of a 
sum of Rs. 50,000 as salami in respect of a 
sub-lease of certain mining rights in lands 
of which the firm of Dickie & Co. were 
the lessees. Dickie and Co. became insol- 
vent, and in the course of the insolvency 


. proceedings the Official Assignee became 


aware of a claim which had been preferred 
by the accused Bankim and Suren that the 
accused Mohit, as one of the partners of 
Dickie & Co., had executed in their favour a 
sub-lease of the said mining rights. An 
order was obtained by the Official Assignee, 
therefore, to examine the three accused 
under s. 36 of the Insolvency Act (III of 
1909). The accused were served with a 
summons to produce inter alia “any books 
and documents in connection with the said 
alleged payment by them or either of them 
of Rs. 50,000 to any member or members of 
the said insolvent firm for the purpose of 
obtaining the above lease”. In the course 
of the examination of Suren, who stated 
that the receipt in question was given by 
Mohit to Bankim and afterwards was re- 
tained by the witness, the receipt was ten- 
dered by the Official Assignee and admitted 
as an exhibit in the insolvency proceedings. 
In his examination on the same day Bankim 
stated that “it was arranged that Suren 
and I should advance monies in equal 
shares. Mohit told me that he would not 
execute a registered leasein our favour as 
the lease in his favour had not been regis- 
tered. He said that he would not give us 
ateceipt for Rs. 50,000, 

Q. Thatisall that you hold now? Yes, 
at that time. A copy of the lease from Mr. 
Creet to Mohit was sent to usin May 1921. 
Lhad the lease drawn,up in favour of 
Suren and myself on the same lines as Mr. 
Creet’s lease, and sent it to Mohit for 
approval. 

Q. What happened after that? We 
pressed Mohit to return the draft approved, ° 
and he returned it to us approved on the 
llth Augusg. s 

Q. What document did you get on the 
25th February 1920? This receipt (pro- 
duced).and when we paid Rs. 15,000 a 
second receipt was written out on the same 
paper.” é i 

At the close of the case forthe Crown, 
Counsel for the accused contended that 


N 
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there was no evidence that the accused or 
any of them had “used” the said receipt 
fraudulently, dishonestly or otherwise, with- 
in the meaning of that term in s. 471 of the 
Indian Penal Code, and that there was no 
evidence upon which the Jury would be 
entitled to find the accused guilty. I 
overruled the objection, and the Jury found 
all the accused guilty of having dishonestly 
and fraudulently “used as genuine” the 


said receipt in consequence of the said - 


conspiracy. In view of the conflicting 
decisions on the subject I was invited by 
Counsel to deliver aconsidered ruling as 
to the meaning which is to be attributed 
to the words “fraudulently or dishonestly 
uses as genuine” in s. 471 of the Indian 
Penal Code. In my opinion, whenever a 


` person fraudulently or dishonestly presents 


a document to another person as being 
what it purports to be, or causes the same 
to be so presented, knowing or having 
reason to believe that the said document 
is a forged document, the document is 
“used as genuine ` within s. 471. As I 
construe the section, it matters not whether 
the document was presented by the accused 
himself, or by his agent expressly authoriz- 
ed in that behalf, see Lala Ojhav. Queen- 
Empress (1), or whether it was produced by 
the accused of his own motion or pursuant 
to the order of the Court, if in the event 
he uses it as genuine in the sense that I 
have indicated. Whether there has been 
an user or not must depend upon the cir- 
cumstances of each case. If all that the 
accused has done isto swear thata forged 
document is a genuine document, no doubt, 
he has not “used” the document within 
8.471, but, in my opinion, if the evidence 
discloses that the accused, when called upon 
to produce °a document ‘which he knows 
or has reason to believe is a forged docu- 
ment, fraudulently er ‘dishonestly_ presents 
that document as bejng a genuine docu- 
ment, he cannot claim absolution for the 
fraudulent or dishonest use which he has 
made of the documeut merely because he 
“has been served with a subpena duces 
tecum. ‘For a summons to produce a docu- 
“ment neither compels nor entitles the 
person served to be a party to a fraud, and 
if the person who has been -served with the 
summons fails to disclose thatthe believes 
that the document has been forged, and 
fraudulently or dishonessly puts forward 


(1) 26 ©. 863; 3 C. W. N, 653; 13 Ind, Dec. (x, 8,) 
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the document as being a genuine document; 
in my opinion, he is not acting invəluntąri- 
ly, but is deliberately using the document 
for a criminal purpose. To hold otherwise 
would be to afford a ready method by 
which the provisions of s. 471 could be 
evaded. For these reasons, with great 
respect, I am unable to acquiesce in the 
reasoning upon which the decisions of the 
Madras High Court were based in Assis- 
tant Sessions Judge of North Arcot v. > 
elas (2) and In re Muthiah Chetty ` 


Since the issue as to whether there has 
been a fraudulent or dishonest user is one 
of fact, it is, I think, neither possible nor ad~ 
visable to do more than lay down a criterion 
by which the facts of any particular 
case may be tested. Itis, however, desir- 
able that I should refer to Ambika Prasad 
Singh v. Emperor (4) in which case the 
accused handed certain forged receipts to 
his mukhtear, and the receipts were filed 
in Court by the mukhtear with a dist of 
documents. The receipts, having been,de- . 
nounced as forgeries, were retained in the 
custody of the Court, and subsequently 
the accused was charged with an offence 
under s. 471 of the Indian Penal Code. In 
the course of the judgment of Stephen and 
Holmwood, JJ., their Lordships observed: 
“Tt appears from the evidence of the 
accused's mukhtear and of his mukhtear’s 
muharrir, that what happened was that 
he with another party to the case produced 
the receipts in question, and they were 
entered in a list, which was filed with the 
statement made on behalf of the third party. 
They were at once denounced as forgeries, 
and they were never tendered in evidence. 
In the first place it appears to us that this 
does not on the facts before us constitute 
any user. There was no attempt to use 
these documents as evidence, and we are 
not at all ‘satisfied that there was any 
fraudulent intention.on behalfof the accus- 
ed so to use them. There was certainly no 
attempt made to assert their genuine 
character, after they had once been impugn- 
ed, and under these circumstances we can- 
not hold that there has been any user,” 
As this caseis widely reported it is well to 
bear in mind that, although the actual deci- 


(2) 13 Ind. Cas, 275; 36 M. 387; 10 M. L. T. 563; 
(1912) M. W. N. 3; 22 M. L. J. 141; 13 Or. L. J. 35. 

(8) 13 Ind. Cas. 286; 36 M. 392; ll M. L. T. .21; 24 
M. L. J. 181; 1912) M. W.N. 455; 13 Cr. L. J, 46, 

(4) 35 O, 820; 8 Or, L9, 398, 


for 4.-0. 1948) 
sion may be supported upon the ground that 
‘the ‘evidence that the accused intended to 
file the document was exiguous, the observa- 
tions, in the judgment to which I have 
referred have been dissented from in 
Krishna Prosad Mandal v. Rabindra Nath 
Dinda (5), and were subsequently explained 
by Holmwood, J., in Mobarak Ali v. Emperor 
(6). His Lordship there stated, “what we 
did hold was that there was no evidence that 
these receipts had been used fraudulently 
or dishonestly by the accused. They were 
produced by a third party in the case 
under s: 144 -of the Cr. P. G....The case 
obviously depended.upon its own facts as 
most criminal cases do. But the filing of 
a document as the basis of a plaint or as 
a necessary sequel to the pleas in the plaint 
18, in our opinion, itself an user, and it 
‘then becomes incumbent upon the person 
using it to show that he filed the docu- 
ment in all good faith believing it to 
be genuine”: see also Rati Jha v. Emperor 
(7). In my opinion, the above observations of 
Stephen and Holmwood, JJ., in Ambika 
Prasad Singh v. Emperor (4) ought not now 
. to be followed. Again, in Asimuddi Sheikh 
v. King-Emperor (8); it was held by Ram- 
pini and Gupta JJ., “that the use of a 
forged document which is contemplated by 
s. 471 of the Indian Penal Code is such use 
as causes wrongful gain or wrongful loss; 
that isto say that section applies to the 
case of a person who -appears before some 
other person or before a Court, with a 
document and endeavours to induce that 
- person or Court to do some act which he or 
it would not do ifit was known to bea 
forgery.” The above definition of the 
nature ofthe “user” appears to me to be too 


‘narrow, for it gives no effect to the word . 


‘fraudulently’ which is found in the sec- 
tion. The definition of ‘dishonestly’ in 
s. 24, and ‘wrongful gain’ and ‘wrongful loss’ 
in s8. 23, makes it clear that these terms are 
used in theIndian Penal Code with refer- 
ence to the acquisition or the deprivation of 


property. Now, in s. 25 ‘fraudulently’ is- 


defined as meaning “with intent to defraud’ 
and In re London and Globe Finance Corpo- 


(5) 13 Ind. Cas. 99; i3 Or, È. 
ue 15 Ind. Oas. 81; 17 C. W. 


J. 6. l 

N. 94; 13 Œ. L. J. 
(1) 14 Ind. Cas. 201; 39 O, 463; 15 O. L. J. 509: 
O. W. N. 623; 13 `Cr. L. J. 2018 TE ae 
" (8) 11 0. W. N. 838; 5 O. L. J;454; 5 Or. L, J, 351, 
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ration Ltd. (9) Buckley, J., observed that 
“to deceive is, I apprehend, to induce a man 
to believe that a thing is true which is false, 
and which the person practising the deceit 


knows or believes to be false. To defraud 
is to deprive by deceit; it is by deceit to 


induce a man to act to his injury. More . 


tersély it may be put, that to deceiye-is by 
falsehood to induce a state of mind; to 
defraud is by deceit to induce a course of 
action”. This definition was followed by 
the Court of Criminal Appeal in R. v. 
Newton.(10). But neither the acquisition 
nor the deprivation of property is an 
essential ingredient of the intent in an 
offence under s. 471 of the Indian Penal 
Code. In Queen-Empress v. Soshi Bhu~ 
shan‘(11), Edge, C.J., in delivering the judg- 
ment of the Court, observed that “we can 
see no difference in principle between the 
case of a man making a false certificate in 
order to obtain employment, and the case 
of a man making a false certificate in order 
to obtain admission to alaw class. In each 
ease the intention is to deceive another 
person, and thereby to obtain an advantage 
or a privilege, which without such decep- 
tion could not have been obtained. We 
cannot agree with Norris, J., in Queen- 


Empress v. Haradhan (12) that the claim 


in. that section is limited to a claim to 
property. There does not appear to us to 
be anything in the section to so limit the 
application of that word. In our opinion 
the claim may be a claim to anything, as, 
for instance, a claim to a woman as the 
claimant's wife, a claim to the custody ofa 
child as being the claimant’s child, ora 
claim to be admitted to...a University or 
other examination, or a claim to the posses- 
sion of immoveable or any othêr kind of 
property. Why should the making of a 
false document to supporta claim to an old 
coat, not worth Rs. 5, bea forgery, and the 
making of a false document to support 
a claim to the custody ofa child not bea 
forgery” ? In Queen-Empress v. Abbas Alt 
(13), Maclean, OC. J., in delivering the judg- 
ment of the Court whichineluded O’Kinealy, 
Macpherson,. Trevelyan and Jenkins, JJ., 


(9) (1903) 1 Ch. 728 at p. 732; 72 L.J. Ch. 368; 51 
W.R. 651; 88 L. T. 194; 19 T. L. R. 814 & 378; 10 
Manson 198. 

(10) (1914) 23 Cox C., ©. 609; 109 L. T. 747. 

(11) 15 A. 210; A, W.N. (1893) 96; 7 Ind. Dee. (N. %8.) 
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(12) 19 C. 380; 9 Ind. Dee. (x. s.) 698. 
M 25 0. 512; 10, W, N, 255; 18 Ind, Dec, (s,s) 
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observed: ."‘Fraudulently’ is defined by 
s.25 in the following words—‘a person is 
said to doa thing fraudulently’ if he does 
that thing ‘ with intent to defraud, but not 
otherwise. As adefinition this provision 
is obviously imperfect, and perhaps intro- 
ducesan element of doubt, which did not 
previously exist; for it leaves it to be 
defermined,...whether the }word ‘defraud ' 
‘as used in s. 25 implies the deprivation or 
intended deprivation of property as a part 
of result of the fraud. The word ‘defraud’ 
is of double meaning in the sense that it 
either may or may not imply deprivation, 
and asitis not defined in the Code and 
is not, so far as weare aware, to be found 
in the Code except in s, 25, its meaning 
‘must be sought by a consideration of the 
"context in which the word ‘fraudulently’ 
is found in ss. 471 and 464 together with 
the word ‘ dishonestly, and presumably in 
a sense not covered by the latter word. If, 
however, it be held that ‘fraudulently’ 
‘implies deprivation either actual or in- 
tended, then apparently that word would 
‘perform no‘function which would not have 
teen fully discharged by the word ‘ dis- 
honestly and its use would be mere sur- 
plusage. So far as such a consideration 
carries any weight, it obviously inclines in 
favour of the view thatthe word ‘fraudu- 
lently’ should not be confined to tran- 
sactions of which deprivation of property 
forms a part”. In Queen-Empress v. Mu- 
hammad Saeed Khan (14), Mr. Justice 
Banerjee observed: “Where, therefore, 
there is an intention to deceive and by 
means of the deceit to obtain an advantage 
there is fraud, and if a document is 
fabricated with such intent, it isa forgery,” 
This was held by this Court in Queen- 
Empress*v. Sosht Bhushan (11). A some- 
what wider interpretation has been placed 
on the word “fraud” by the Bombay High 
Court in Queen-Empress v. Vithal Narayan 
(15) which was followed by the Calcutta 
High Court in Lolit Mohan Sarkar v. 
Queen-Empress (16). In the case of the 
Bombay High Court, the learned Judges 
accepted the interpretation of Le Blane, J.,in 
Haycraft v. Creasy (17), that *‘by fraud is 


meant an intention to deceive; whether °® 


it be from any expectation of advantage to 


(14) 21 A. 113; A. W. N. (1898) 197; 9 Ind. Dee. (N. 8.) 


Sis 13 B. 515n; 7 Ind. Dee. (N. 8.) 342. 
(16) 22 O. 313: 11 Ind. Dec. (N. s.) 210. 
NU) 1801) 2 Hast 92; 102 E, R. 303; 6R, R. 380, 
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the party himself or from ill-will towards 
the other, is immaterial”: see also, per 
White, C.J., in Kotamaraju Venkatarayudu 
v. Emperor (18). 

© In Emperor v. Surendra Nath Ghosh (19), 
Mookerjee, J., stated that “the expression 
‘intent to defraud ' implies conduct coupled 
with intention to deceive and thereby to 
injure; in other words ‘defraud’ involves 
two conceptions, namely, deceit, and injury 
to the person deceived, that is infringe- 
ment of some legal right possessed by him 
but not necessarily deprivation of property.” 
With great respect [am unable to accept 
the view that the term “fraudulently” in 
s. 471 of the Indian Penal Code, necessarily 
connotes deceit and injury to the person 
deceived. It may, but it need not, do so. 
In point of fact more often than not it 
happens that theintention of the accused 
is to deceive one person in order to injure 
or. defraud another. Further, it is well- 
settled that itis not incumbent upon the 
Crown to prove that any particula? person 
was defrauded, R. v. Crooke (20), or indeed, 
that in the circumstances of the case it was 
possible that any person could have been 
defrauded : R. v. Nash (21). In my opinion, 
the law wascorrectly laid down by Banerjee, 
J.,in Queen-Empress v, Muhammad Saeed 
Khan (14), and that an offence is committed 
under s. 471 whenever a document known 
or believed by the accused to have been 
forged is used as genuine with the intention 
that some person thereby should be deceiv- 
ed, and by means of such deception that 
either an advantage should eccrue to the 
person so using the document, or injury 
should befall some other person or persons. 
In practice the question tends to become 
merely academic, for “ the practical test as, 
to the fraudulent character of deception for 
criminal purposes is this; did the author 
of the deceit derive any advantage from it 
which he could not have had if the truth 
had been known? If so, it is hardly’ 
possible that the advantage. should not 
have had te equivalent of any loss or risk 
of loss of someone else. If so, there was 
fraud”. (Stephen’s History of the Criminal 
Law of England, Vol, II, page 121). The 
ramifications of fraud, and the varied garbs 


oS) 28 M. 90; 1 Weir 538. 
19) 7 Ind. Cas. 629; 14 O. W. N. 1076 at p. 1085; 
120. LeJ. 277; 11 Or. L. J. 505; 38 C. 75. 
(20; (1795) 2 Str. 901;°93 E. R. 928. 
J ar ae 2 Den. Q, ©. 493; 21 L. J.M, ©. 147; 16 
Ur , A 
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in which it appears, ‘make it undesirable to 
atterapt to find an exhaustive definition 
of the term “fraudulently”, or “intent to 
defraud’; and to do so is unnecessary, for 
each case must turn on its own facts, and 
when the facts are known it ‘is seldom 
difficult. to draw a conclusion.as to whether 
at the material time a fraudulent intention 
was present in the mind of the accused. 
In this case, the user, in my’ opinion, was 
both dishonest and fraudulent, and there 
was ample evidence to support the finding 
of guilty, i 


ZK, Order accordingly. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL REVISION No. 109-B or 1925. 

s August 28, 1925. 
Present:—Mr. Findlay, Officiating J. ©. 
‘WASUDEO—Accusep-—APPLICANT 
versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898 as 
amended by Act XVIII of 1923), ss. 195, 842—Examina- 
tion of accused—General question, whether sufficient 
—Sanction for prosecution—Prosecution begun under 
old Code—Proceedings after introduction of new Code, 
validity of. 

A formal question in general terms is a sufficient 
compliance with the. mandatory provisions of s. 342, 
` Or. P.C.,relating to the examination of theaecused after 
the cross-examination of the prosecution witnesses, 
although in a particular case, it may be open to and 
advisable for the Court,in the exercise of its dis- 
cretion, to put more specific questions. [p. 997, col. 2.] 

Emperor v. Alimaddin Naskar, 85 Ind. Cas. 919; 52 
C. 522; 29 0. W. N. 231; 41 O. L. J. 101: (1925) A. I. 
R. (0) 361; 26 Cr. L. J. 731, followed. 

The alteration in s. 195, Cr. P. C., as to the pro- 
cedure relating to the grant of sanction for prosecu- 
tion introduced by Act XVIII of 1923 cannot invali- 
date proceedings validly begun under the old pro- 
cedure. [p. 998, col. 1.] 


In re Appaswamy Iyer, 91 Ind. Cas. 388; 49 M. L. ` 


J. 276; (1925) M. W. N. 668; 22 L. W. 554; (1925) A. 
I. R. (M.) 1122, relied on. i 


: Application for revision of a judgment of 
the Bessions Judge, Amraoti, dated the 9th 
November 1925, in Criminal Application 
No. 82 of 1925. 

Mr. V. V. Chitale, for the Applicant. 
Mr. G. P. Dick, Government Advocate, for 
the Crown. 

-ORDER.—The applicant Wasudgo was 
‘convicted by the Magistrate, with s. 30 
powers, of the Yeotmal Digtrict, of offences 


punishable under ss, 467 and 471 read with. 
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s. 109, Indian Penal Code, and sentenced 
to two years’ rigorous imprisonment for 
each offence, the sentences to run consecu: 
tively. The Sessions Judge, Amraoti, allow- 
ed the appeal as regards the conviction 
under s. 467/109, but upheld the conviction 
under s. 471, Indian Penal Code. 

The facts of the case have been fully 

stated in the judgment of the Sessions 

. Judge and it is unnecessary to repeat 

them here. No attempt has been made on 

behalf of the applicant to attack the find- 
ings of fact which have been arrived at 
by the Sessions Judge. Certain technical 

questions have, however, been raised and I 

now proceed todeal with them. 

The second ground which appears in 
the application is that the provisions of | 
s. 342, Cr. P. C., have not been sufficiently 
complied with. This refersto the further 
examination of the accused on Ist October. 
1924, after Sita (P. W. No. 1) and Ganpatt 
(P. W. No. 3) had been cross-examined. It 
has been suggested that it was insufficient 
to merely ask, the applicant whether he had 
anything more to say with referénce to the 
cross-examination of these witnesses, which 
had been concluded. I find it impossible, 
in the circumstances of the present case, 
to holdthat there was any necessity for 
the Court to have put more specific ques- 
tions to the applicant in this connection. 
For my own part, I concur with the observa- 
tions of Newbould, J., in Emperor v. 
Alimuddin Naskar(1) that a formal question 
in general terms is a sufficient compliance 
with the mandatory provisions of s. 342 
although, of course, in a particular case it 
may beopen to, and advisable for, the 
Court, in the exercise ofits discretion to 
put more specific questions. Nọ reason 
whatever for presuming that the applicant 
has been prejudiced in this connection, has 
been made out in this Court. 

It was also mentioned in the course 
of argument that the previous examination 
of the applicant was of a somewhat inquisi- 
torial nature, but the terms thereof seem 
tome to have left him ample opportunity 
of explaining instances in the evidence which 
eappeared to be against him 

A new legal point, which I allowed 

to be added in the application en the day 
of hearing was also raised, e. g., that the 
provisions of s. 195. Cr. P. C., as recently 


(1) 85 Ind. Cas. 919; 52 C. 522; 290. W. N. 231; 41 
0, D. J. 101; (1925) A. L R. (O) 381; 26 Gr. L. J.. 
41, o 
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amended, have not been complied with in 
this case. It has been argued thatit is 
true that the sanction was granted before 
the amending Act to the Or. P. C. came into 
force, but it hasbeen urged, that cognizance 
was only taken of the case thereafter, viz., on 
23rd January 1924. ‘It is clear, however, 
that cognizance of the case was really taken 
long before, viz.,on 6th June 1923. I am 
in full agreement with the decision of 
Wallace and Nair, JJ.,in In re Appaswamy 
Iyer (2) on this question. The alteration 
in thelaw of procedure relating to the 
grant of sanction can obviously not in- 
validate proceedings validly begun under 
the old procedure. Had this been the in- 
tention of the Legislature, it would have 
been translated into appropriate language 


‘in the piece of the legislation concerned. I 


see no cause, therefore, for entertaining this 
ground of revision. ; 


“The third ground of revision, viz., that 
three Court witnesses had been examined 
even prior tothe prosecution evidence, was 
not pressed and had obviously no chance 
of success. 4 

On the merits all that has been urged 


‘is that Wasudeo was only an agent and 


that there has been no positive proof that 


.he had knowledge that the documents 


were forged. The circumstances in In re 
FRanchhoddas Nagardas (8) relied upon by 
the Pleader for the applicant, where wholly 
different from those of the present case. It 
seems to be utterly impossible, on any 
reasonable view of the evidence, to assume 
that Wasudeo took an innocent part in the 
matter” The considerations advanced by 
the Sessions Judge and by the Magistrate 
seem tome absolutely conclusive in this 
connection. The whole civil case was in 
the hands of the applicant and it was very 
clearly he who Was the ringleader and 
carried out the crime. Theré is no possible 
ground for interference on revision in this 
connection, and for the same reason I am 
unable to hold that the Magistrate has 
erred. in making the differentiation of 
punishment he has between Wasudeo on 
the one hand and Gangu, the so-called 
principal, on the other. As remarked by the 
Sessions Judge, it is perfectly obvious that 
Gangu wasa mere cat's paw ih the hands 
of, the others and thé circumstances were 


(4925) M. W. N. 
668; 22 J. W, 554; (1925) A. I. R. (ML) 1122. 
93, 


‘(2) 91 Ind. Cas. 338; 49 M. L. J. 276 
( 
(3) 22 B. 217; 11 Ind, Dec. (N. s.) 


; 
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such as to entitle her only to some meagure 


ofleniency.. ` : 
The application for revision is accord- 
jngly dismissed. 
N. H. Application dismissed, 


ars 


CALCUTTA HIGH COURT. 
CRIMINAL Reviston No. 318 oF 1925. 
July 17, 1925, 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Duval. 
BIRENDRA NATH CHATTERJEE— 
PETITIONER l 


versus 
UMANANDA MUKHERJEE— 
OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. 197—Government 
Savings Banks Act (V of 1878), rules mad under— 
Certificate within s. 197--Certificate by agent of female 
depositor that depositor alive and sane, whether covered, 

A certificate given under the Post Office rules in : 
the case of a female depositor withdrawing a deposit 
by her authorized agent to the effect that the de- 
positor is alive and sane, is not a certificate either 
prescribed by the Government Savings Banks Act or 
by statutory rules made thereunder, and is not, there- 
fore, a certificate which falls within the purview of 
s. 197 of the Penal Code. [p. 999, col. 1.] f 

Per Suhrawardy, J., Obiter dictum.—The certificate 


“contemplated in s. 197 of the Penal Code is a certificate 


which is required by law to be given or signed for 
the purpose of being used in evidence in the course 
of the administration of justice. [p. 999, col. 2.] 

Rule against an order of the Deputy 
Magistrate, Berhampur, dated the 26th Feb- 
ruary 1925, confirmed by the District Magis- 
trate, Berhampur, on the 24th March 1925. 

Mr. S. K. Sen and Babus Hira Lal Gan- 
guli and Harendra Nath Mukerji, for the 
Petitioner. : 

Mr. B. C. Chatterji and Babus Devendra 
Narayan Bhattacharjee, Probodh Chandra 
Chatterji, Satindra Nath Mukerji, Mrityunjoy 
Chatterji, Biraj Mohan Roy and Nirmal 
Chandra Chakravarty, for the Opposite 
Party. i 

JUDGMENT. | 

Duval, J.—In this case a Rule has been 
obtained against an order of discharge of 
one Umananda Mukherjee who was placed 
on his trial under ss. 197,420 and 404, Indian 
Penal Code. The charge against him was 


that he? knowing of the death of one Bhaba_ - 


Sundari Debi, who died on the 3rd January 

1923, as her agent*in respect of her Savings 

Bank aécount at’ Berhampur, withdrew on 
e 


4 


(OL L O. 1925) 


the 5th and 9th January1923 in all Rs. 1,550 
by signing two certificates to the effect that 
‘she was alive on those days. The Deputy 
Magistrate discharged the accused holding 
that ss. 420 and 404 did not apply because, 
as a matter of fact, the accused was entitled 
to the money on the lady’s death and s. 197 
did not apply on the ground that the cer- 
tificates given that the lady was alive and 
sane were not such certificates as were con-° 
templated by s. 197, Indian Penal Code. 
After the discharge by the Deputy Magis- 
trate the case came up before the District 
‘Magistrate who agreed ‘with the Deputy 
‘Magistrate and refused to order a further 
enquiry. 
. Now, the point for decision to my mind 
‘appears to be whether these certificates 
which undoubtedly the accused gave on 
the 5th and 9th January 1923, that the de- 
positor Bhaba Sundari was alive and sane 
when she was already dead, are certificates 


whichcame within s. 197. Underthe Govern-. 


ment Savings Banks Act (V of 1873) under 
which the Post Office Savings Bank is 
conducted the Governor-General in Council | 
may make certain statutory rules. But these 
rules as to payment only apply inthe case of 
payment of deposits to minors or guardians, 
in the case of payment of deposits belong- 
ing to lunatics and in the case of payment 
of deposits by or on behalf of married 
women. Bhaba Sundari comes under none 
of these three classés. She was a widow ani 
, the accused was her brother by adoption. 
The certificate given under the rule that in 
the case of female depositors withdrawing 
by their authorised agents under r. 18 the 
agent must sign a certificate on the applica- 
. tion for withdrawal to the effect “ Certified 
that the depositor is on this day alive and 
sane" does not appear tobe a certificate 
* either prescribed by the Government Sav- 
ings Banks Act or by statutory rules made 
thereunder. The rule appears to be made 
for the general conduct of the Post Office 
business, Therefore it appeats to me that 
the certificates given by Umananda ¢annot 
be certificates such as are covered by s. 
197, Indian Penal Code. The question 
whether they can come under any other 
section of the Code which requires sanc- 
tion under s. 195, Cr, P. O., is not at present 
before us. Thisis purely a private prosecu- 
tion and not on the complaint of any of the 
officer of the Post Office. 
In this view I agree With the finding of 
the Deputy Magistrate and the District 
i e 
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Magistrate that s, 197 does not apply. 
Therefore this Rule must, in my opinion, he 
discharged. | | 
Suhrawardy, J.—lagres with the in- 
terpretation put by my learned brother on” 
the rule or rather the note to the rule framed 
under the Government Savings Banks Act, 
I should, however, like to base my opinion 
on the general policy which should guide 
us in interfering with the order of the 
Trial Court when discharging an accused 
under s. 253, Cr. P. O. This is a private 
prosecution by a person who has been found 
by both the Oourts below to have no 
interest in the money which was withdrawn 


-by the accused. It has been found that 


the accused was the person who was entitl- 
ed to this money. He is the heir to the 


‘deceased and the money would have come 


to him as heir. In the circumstances it is 
not desirable that this prosecution should 
proceed. 

With regard tos. 197, I have great doubt 
if it applies to certificates contemplated by 
note 2to s. 25 of general rules and orders 
framed under Government Savings Banks 
Act (V of 1873). That note says: “In 
the case of withdrawals made from the 
account of female depositors by their 
authorised agents underr. 18 the agent must 
sign the following certificate on the appli- 
cation for withdrawal ‘Certified that the 
depositor is on this day alive and sane’.” 
My learned brother has pointed out that 
this rule is not one of the rules which the 
Governor-General in Council is authorised 
to make under s, 14 of Act V of 1873. But 
assuming that such a rule was framed 
under legal authority I am afraid that 
s. 197 is not applicable to a certificate 
granted under such rule. The ‘use of the 
word “ certificate ` in the rule has no doubt 
led to this confusion. Im the note the word 
“ certificate ™ might, have been replaced 
by the word “ declaration” or “statement ”, 
The certificate contemplated ins. 197 to my 
mind, as at present advised, is a certificate , 
which is required by law to be given or 
signed for the purpose of being used in, 
evidence it the course of administration 
of justice. That section is one of the 
sections in. the Chapter headed “Of False 
Evidence ard Offences against Pubic Jus- 
tice.” Section 198 which follows it makes 
its meaning clear. Section 198 runs thus: 
“ Whoeverecorruptly uses or attempts to use 
any such certificate (namely, certificate 
contemplated by s. 197) as a true certificate 
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knowing: the- same to be false in any 
material. point shall be punished in the 
same manner as if he gave false evidence,” 
‘This. section indicates that the offence of 
eissuing or signing a false certificate is one 
which is intimately connected with the 
administration of justice. The only thing 
which. goes against the view is that it is 
nob a. section which requires any special 
sanction of a Court of Justice or of a public 
officer for the initiation of the proceedings. 
It is, however, unnecessary to go into great- 
er details in this matter as I think that 
on the other grounds this Rule ought to be 
discharged. 
Z. K. 


areen. 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 151 or 1925. 
August 10, 1925. 

Present:—-Mr. Justice Srinivasa Iyengar, 
In re ARUMUGA PADAYACHI anp 
oTHERS—AccusED Nos. 1, 2,5 AND 7 TO 11 

; —APPELLANTS. 4 

Criminal Procedure Code (Act V of 1898), s. 369— 
Judgment, what is—Criminal appeal, dismissal of, 
for abg aes appeal, maintainability of—Review, 
power of. 

‘Once acriminal appeal has been dismissed, another 
appeal cannot be heard at the instance of the same 
appellant on the ground that on the previous occasion 
owing to some mistake, Counsel did not appear for 
the appellant. [p. 1000, col. 2.] 

In se Tadisoma Naidu, 84 Ind. Cas. 850; 47 M. 428; 
46-M. L. J. 456; 34 M. L. T. 218; 20 L. W. 18; (1924) 
A. L R. (M.) 640; 26 Or. L. J. 370, relied on. 

The word “judgment” in s. 369, Cr. P. C., means 
and refers to dlfe judicial act ofthe Court in finally 
disposing of the case and indicates the order of the 
Court when it is read out and signed by the Judge 
and not the formal orde#on the judgment subsequent- 
ly drawn up and issued merely as a clerical act by 
the ministerial officer of thé Court. 
delivers and signs the judgment it becomes final and 
it. has no power thereafter totreview its order or alter 

E ane baag in any.manner or to any extent. [p. 1001, 
col. 1. 

_ Appeal against an order of the Court 
of Session of the Trichinopoly Division in 
Case No. 7 of the Calendar for 1925. 

Messers. V. L. Ethiraj and N . 8. Srini- 
yasa Iyer, for the Accused. Piy 
_ JUDGMENT .—In this case I ordered 
originally that the matter. might be posted 
before a Bench constituted by, Venkata- 

subba Rao, J., and myself, because I was 


under the impression that the order made 
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(91:1. O. 1925) 


by the learned Judge directing notice tor 
the Public Prosecutor amounted, as gener&l- 
ly itis understood in criminal matters, to; 
an.order admitting the appeal. But I have 
since ascertained that the learned Judge 
never intended those words to convey that, 
significance and that, as a matter of fact, the 
learned Judge did not admit the appeal, 
and all that he directed notice about was 
whether once a criminal appeal had been, 
dismissed by one Judge, another appeal 
could be heard at the instance of the same 
appellant on the ground that on the 
previous occasion owing to some nftistake, - 
Counsel did not appear for the appellant; 
In view, therefore, of there being no order 
of Venkatasubba Rao, J., admitting the 
appeal it has become unnecessary for any 
matter being heard by a Bench of Judges; 
The only question before me, therefore, ig 
whether the learned Counsel for the appel- 
lant isentitled to be heard with regard to 
the appeal, that is to say, practically hy way 
of reviewing the judgment previously de- 
livered by me. Section 369 of the Cr. P. C, 
is decisive of the point and there is also the 
judgment of this Court in In re Tadisoma 
Naidu (1) in which Odgers and Wallace; 
JJ., held that as soon as the judgment of 
the Court ina criminal matter is signed, 
it becomes finaland the Court is functus 
officio. The learned Counsel for, the ap: 
pellant wished to put it ingeniously in the 
following way. There was an order by, 
Venkatasubba Rao, J., to the effect that the 
order of this Court dismissing the appeal - 
should not be communicated to the lower 
Court until further orders are made by me, 
But by some inadvertence and in spite of 
the order of Venkatasubba Rao, J.,the order 
would appear to have been communicated. 
to the lower Court. Mr. Ethiraj argues that, 
this was against the order of this Court, - 
and, therefore, must be treated as a nullity. 
Assuming it to be so, it comes to this; have 
I the power to review my own judgment 
on the ground that there has been no‘formal 
order dssued by this Court or communicated, 
by this Court to the lower Court? For 
this purpose he referred me to the, cases 
Queen-Empressv. Lalit Tawari (2) where it 
was held in a criminal matter that the 
judgment or order of the High Court is not 


(1) 84 Ind. Cas. 850; 47 M. 428; 46 M. L. J. 456; 34 
M. L. T. 218; 20 L. W. 18; (1924) A. I. R. (M.) 640; 26 
Cr, L. J. 370. 

(2) 21 A. '177; A. W. N? (1899) 15; 9 Ind. Dec. (N. s.) 
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complete until it is sealed in accordance 
with'r. 83 of the. Rules of Court and that 
upto that time may be alteredhy the Judge 
or Judges concerned therewith without 
any formal procedure by way of review of 
judgment being taken. This decision was 
in 1899 and before the amendment of 
s. 369. It is, therefore, very doubtful whe- 
ther after the present amendment the same 
Court would have altered the conclusion or 
decision set out in that case. Further it 
appears to me that that decision is based 
upon a ruleof the Allahabad High Court 
about the sealing of orders. I have not been 
referred to any such rulein this Court. In 
the absence of any such rule, the words of 
s. 369 of the Cr. P. C. are clear and binding. 
According to thatsection, a judgment when 
it is signed becomes final. In the absence of 
any definition to indicate anything to the 
contrary, the judgment must be taken to 
mean and refer tothe judicial act of the 
Court ig.finally disposing of the case and 
must, therefore, indicate only the order of 
the Court. when itis read out and signed 
by the Judge and cannot be meant to 
refer to the formal order on the judgment 
subsequently drawn up and issued merely 
as a clerical act by the ministerial officer 
of the. Court. I must, therefore, hold that 
when I delivered and signed the judgment 
it became finaland that I have no power 
now to review my order or alter my judg- 
ment. in any manner or to any extent. 
This appeal petition is, therefore, re- 
jected. 
v. N.V. 
Z. K.. 


Petition dismissed. 


NAGPUR JUDICIAL COMMIS- 
> SIONER’S COURT. 
MISCELLANEOUS Prirtion No. 58 oF 1924, 
August 9, 1924. 
Present:—-Mr. Kotval, At J. C. 
HANMANTRAO—AconsED—APPLIOSNT 
i versus 
EMPEROR— Opposite Parry. 
Criminal Procedure Code (Act V of 1898), ss. 489, 
498—Revision disposed of by High Court—Bail pend- 
ing-application for leave to appeal to Privy Council. 
After the High Court has disposed of an applica- 
tion for revision under s. 439 of the Cr. P. O. an 
accused person who is undergoing a sentenfe of im- 
prisonment cannot be let out on bail under s. 498 of 
the Cr. P. O. onthe ground that he intends, to apply 
te the Privy Council for special leave to appeal 
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against the order of the Higlr Court, The case having 
been completely and finally disposed of by the High 
Court, there remains no ground on which bail can 
be granted. 

Miscellaneous petition against an order of 
the First Class Megistrate, Mandla, dated 
the 9th August 1924. 

Mr. P.C. Dutt, for the Applicant. 

JUDGMENT.—The applicant was con- 
victed by a First Class Magistrate, Mandla, 
af the offence of abetment of cheating and 
sentenced to afineof Rs. 200 and imprison- 
ment till the rising of the Court. He did 
not appeal. His co-accused who was con- 
victed of the cffence of cheating appealed 
The Sessions Judge 
upheld the conviction but reduced the 
sentence and referred the case ofthe ap- 
plicant to this Court for enhancement of 
sentence. The applicant having been called 
upon. toshow cause why his sentence should 
not be enhanced contended, as he was 
entitled to do under s. 439 (6), Cr. P.C., 
that his conviction was bad. This. Court, 
however, held that the conviction was correct 


“and enhanced the sentence by awarding 


six months’ rigorous imprisonment in ad- 
dition to the sentence passed by the Magis- 
trate. 

The applicant now applies for bail alleg- 
ing that he intends to apply to the Privy 
Council for special leave to appeal. He 
relies on Queen-Empress v. Subrahmania 
Ayyar (1). In that case special leave had 
been granted by their Lordships of the 
Privy Council and it appears that on the 
petitioner's application to them for bail 
they had expressed the opinion that the 
matter should be decided bythe High Court 
which had convicted the applicant. On the 
application being made tothe High Court 
a Bench of three Judges held that they had 
jurisdiction to make an order releasing the 
applicant on bail pending the decision of 
‘the Privy Council. No reasonsare given for 
this opinion but it se’ms what influenced 
them was the admission of the appeal by 
the Privy Council. The present case differs 
from the above case in that no leave to 
appeal has yet been granted and the case 


cannot be said to be under appeal so as ° 


to make possible the application of s. 498 of 
the Or, P. O. So faras matters stand at 
present fhe case has under tlfe Cr. P. C., 
been completely and finally disposed of and 
there remains no ground for granting bitil. 
I refer in this connection to Diwan Chand 


(1) 24 M. 161; 2 Weir 657. 
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v. King-Emperor (2). The application is 
dismissed. 

Z. K. Application dismissed. 


(2) 15 P. R. 1908 Or.; 19 P. W. R. 1908 Or.;8 Or. L. 
J8, 
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LAHORE HIGH COURT. 
ORIMINAL Revision No. 1541 or 1924. 
January 9, 1925. 

Present :—Mr. Justice Campbell. 
HARNAM SINGH—Conviot—PstitionEr 

© versus 
EMPEROR— RESPONDENT. 
Sentence—Maximum sentence, imposition of-—Reasons, 


whether must be recorded. , 
Wherea Court awards the maximum sentence pro- 
vided by the law for an offence it should record its 


reasons for doing so. 
Petition for revision against an order of 
the Additional District Magistrate, Amritsar, 
dated the 15th October 1924. i 
JUDGMENT.—In this 


. 


case notice 


issued on the question of sentence. Neither - 


in the Magistrate's judgment nor in that of 
the Court of Appeal is any reason given for 
the imposition of the maximum sentence 
ofimprisonment provided by the law and 
there is noappearance on behalf ofthe Crown 
to support the order. It is possible that 
the offence is a very serious one, but the 
Courts below do not expressly say so and it 
is not difficult to imagine worse cases than 
that of the petitioner. He has already 
undergone more than three months’ rigorous 
imprisonment and a substantial fine has 
been imposed. 

I accept the petition to the extent of re- 
ducing the substantive sentence to the 
amount of imprisonment already undergone. 
The sentence of fine and imprisonment in 
default will stand. 

Z. K, ` * Petition accepted. 


— 
. 


NAGPUR JUDICIAL COM- 
MISSIONER’S COURT. 
ÜRIMINAL APPEAL No. 81 oF 1925. 
July 20, 1925. 

Present:—Mr. Findlay, Officiating J. O., 
and Mr. Prideaux, A. J. O.* 
DIWAN DHIMAR—Acousep—APPELLANT 
versus ° 

EMPEROR—Non-APPLICANT. 
Evidence Act (I of 1872), s. 80—Self-exculpatory 
confession of co-accused, admissibility. of —Presump- 
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tion—Recovery of weapon—House occupied by others 
besides accused. . 

The principle underlying s. 30 of the Evidence 
Act is that unless the parties are admittedly in pari . 
delicto and unless the confessing prisoner implicates 
himself to the full as much as the co-prisoner, whom 
he is incriminating, it would be highly unsafe to rely 
on such confession so far as the co-prisoner is con- 
cerned. [p 1004, col. 2.] ; 

In the absence of evidence connecting the accused 
with a weapon found in a house in which other 
people besides him reside or to which others have 
access, no presumption can be drawn against the 
aie from its recovery from the house. [p. 1005, 
col, 2. 

Queen-Empress v. Nirmal Das, 22 A, 443; A. W. N. 
(1900) 169; 9 Ind. Dee. (N. s.) 1334, followed. 

Criminal appeal against the judgment of 
the Sessions Judge, Bhandara, dated the 
28th April 1925, in Sessions Trial No.5 of 
1925. : 

Mr. S. R. Mangrulkar, for the Appellant. 

Mr. G. P. Dick, for the Crown. 


JUDGMENT.—The appellant Diwan 
Dhimar as well as his co-accused Mansaram 
Gowara, and Kodu Lodhi have begn con- 
victed under s. 302, Indian Penal Code, of 
the murder of one Budhu Lodhi at Mauza 
Jagpur (Balaghat) on the Ist of March 
1925. Diwan has been sentenced to death, 
and the other two co-accused, who have also 
appealed, ~Mansaram and Kodu Dhimars— 
have been sentenced to transportation for 
life each. The appeals of all three men 
are disposed of in this judgment. Two 
other co-accused Fagia and Timia Dhimars, 
who were tried in the Sessions Court on the 
same charge, were acquitted there. 

The facts of the case are very fully 
stated in the judgment of the Sessions 
Judge, and there can be no doubt that the 
deceased Budhu Lodhi was brutally done 
to death on the night of the Ist of March. 
or early morning of the 2nd idem. The 
wounds described in the evidence indicate 
that, in all probability, an axe or kulhari 
was the weapon used, and the circum- 
stances of the case all suggest that there 
must have been several assassins involved 
in the crime. 

Taking up first the appeal of Diwan, 
the material on which the Sessions Judge 
has found him guilty may briefly be sum- 
emarised as follows :— 

The fact that Mansaram and .Kodu 
made the confessions (Exs. P-14 and P-15) 
on the 7th of March 1925, to a Magistrate 
in the Balaghat Jail. In these confessions 
they both implicated Diwan as having 
taken a -prominent part in the murder of 

Budhu. 
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The finding of a blood-stained axe 
(Art. A.) in the house of Diwan. That axe 
- is shown by the report of Imperial Serolo- 

gist (Ex. P-16)to have been stained with 

human blood. 
The fact that Kodu, when he made 
discovery of the balis (Art. B-1) which were 
‘found concealed in his house, made a state- 
ment to the effect that Diwan had taken 
them out of the ears of the. deceased after 
‘the murder and that he had made them 
over to him ‘Kodu) for the purpose of con- 
cealment. 
Evidence of motive onthe part of Diwan. 
Turning first of all to the confessions 
of Mansaram and Kodu, it has been urged 
before us on behalf of the appellant Diwan 
that these confessions were inadmissible as 
against Diwan for the simple reason that 
they did not implicate in either case Mansa- 
ram and Kodu tothe full extent and the 
latter two men rather suggested that they 
were “in each case mere silent spectators 
of the crime, who took no part .therein. 

We take up first of all to the confession 

of Mansaram. Its contents can only be 

described as a statement intended to be 
exculpatory as regards himself, while it 
attempts to implicate others in the murder. 

His story is that Kodu came to call him 

on the night in question at midnight. 

Diwan, Timia, and Fagia were with him. 

He wasasked to come to Kodu’s house in 

order to eat baked gram. The deceased 

was also with the party, and Kodu and 

Diwan went inside with deceased, as well 

as apparently Timiaalso. Fagiaand Mansa- 

ram remained sitting in the chhapri out- 
side. Mansaram, through a tatti, saw Diwan, 

Kodu and Timia assault Budhu with an 

axe, and having killed him they took the 

corpse to the back of the badi. There 

Kodu took out the deceased’s balis and 

went home with them (balis), the others 

also returning to their respective houses. 

He went on to explain that the murder was 

presumably committed because Budhu had 

been carrying on an intrigue with Diwan’s 
‘sister. Diwan, according to Mansaram, was 
the only one who had an axe, but Timig 
and Kodu had actively assisted him in the 
murder. Now, however, damning this 
statement may be to Mansaram himself, 
when read between the lines it cannot be 
otherwise construed than as one ‘which is 
intended to eliminate altogether any idea 
that he was an accomplice in the murder ; 
and indeed the direct suggestion is made 
e 
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that he happened to be a spectator of the 
murder simply because he had been in- 
duced to go to Kodu's house on a false 
pretext of partaking of baked gram there. 
Kodu’s confession is perhaps not to” 
the same extent so self-exculpatory as that 
of Mansaram, but it differs in material de- 
tails. According to him, he was at home at 
la. mM. when Mansaram, Diwan and Fagia 


* came and called him. Budhu was apparent- 


ly there also, Diwan at the same time said 
that Budhu was cutting jokes with his 
sister and apparently suggested that he 
must be disposed of. The party took 
Budhu to Kodu’s house and made him sit 
in the chhapri there. Immediately there- 
after Diwan struck Budhu with an axe and 
he died straight away. Timia—not Kodu as 
Mansaram declared—wrapped a handker- 
chief round the neck of the deceased. 
Thereafter, Mansaram, Diwan, Timia and 
Fagia lifted the corpse and took it to the 
back of the badi. Diwan then took the 
balis out of the ears of the deceased; ac- 
cording to Mansaram it was Kodu himself 
who had done this. As regards the balis 


.Kodu says that he was practically forced 


to take them to his house and conceal them 
there. 

The two versions of how the murder 
was committed, obviously are inconsistent 


‘on the most important details. According 


to Mansaram, for example, the brutal at- 
tack was made inside the house, while he 
(Mansaram) was sitting in the chhapri. Ac- 
cording to Kodu the attack was made in 
the chhapri. Even Kodu’s version of the 
affair makes his own part therein quite a 
minor one, and his confession can be read 
as consistent with an idea on.his part of 
suggesting that, upto the actual attack on 
Budhu, he was unaware that there was any 
intention of murdering tim, . 
It has been strongly urged on behalf of 
the appellant Diwan that in the circum- 
stances of the case these two confessions of 
his co.accused are not admissible against. 
him. Reliance has been placed in this con- 
nection on the decision, amongst others, ine 
Queen v. Baijor Chowdhury (1). In that 
case Kemp and Glover, JJ., held that the 
statement of one prisoner canaot be taken 
as evidénce ‘against another prisoner under 
s. 30 of the Evidence Act, unless the eon- 
fessing prisoner* implicates himself to the 
full as much as his c0-prisoner implicates 


(1) 25 W. R. 43 Cr, 
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whom he ineriminates. It was further 


pointed out that the rules of evidence can-. 


not be-departed from, even although there 
may be a strong moral conviction of guilt. 
Amongst other decisions, relied onin this 
connection, that of Kotval and Kinkhede, 
A. J. Cs., in Sheroo v. Emperor (2), has been 
relied,on. Therein it was pointed out that the 
principle laid: down in’ Queen v. Baijor 
Chowdhury (1) above specified, must 
be given full’ effect to, and it was further 
pointed out-that such a statement or con- 
fession must be a trustworthy statement in 
itself, and, secondly, there must be ample 
corroboration of the evidence of the accom- 
plice-in material particulars. A very similar 
decision was arrived at by Wadegaonkar, 
A. J. O., in Raghunath v. Emperor (3) Re- 
` ference has also been made to the decision 
in'Gangapa Kardepa v. Emperor (4) in this 
connection; where it was held that a con- 
viction founded solely on the confession of 
‘a-co-accused could not be sustained. 
- On behalf of the Crown reliance has been 
placed on the decision of Sanderson, CO. J., 
and.Beachcroft, T., in Ah Foong Chinaman v. 
Emperor (5), as well as on the old decision of 
Garth,C. J., in Empress v. Ashootosh Chucker- 
butty (6),-and it has been suggested that the 
confessions in this case are practically 
equivalent to evidence and can be accepted 
as affording proof within the meaning of s. 3 
of the Indian Evidence Act. Reliance has 
also -been placed on the view taken by 
Hallifax, A. J. O., in Criminal Appeal 
No. 247 of 1920, decided on the 6th of April 
1921; but the view of the majority of Judges 
in that case was that the confession therein 
concerned was not evidence relevant under 
the Evidence Act as against a co-accused 
and that the only fair inference was that 
the Court might take such a confession into 
consideration with, or supplementarily to, 
relevant facts which “might form the basis 
ofa judgment. Weseeeno reason for differ- 
ing from this. view. Reliance has also been 
placed on the decision of Drake-Brockman, 
J. C., in Criminal*Appeal No. 183 of 1918, 
decided on the 19th of January 1918, in 


°; 
rA 81 Ind. Cas. 891; 25 Or. L. J. 1067; (1925) A. I. 
N. 

i) dot Ind. Cas? 516; 26 Cr. L. J. 138 0, 

“(4) 21 Ind. ae 673; 38 B. 156; 15 Bom. L. °R. 975; 
l4. Or. L. J. 

(5) 48 ind. Cas. 504; 46 O. 411; 22 0. W. N. 834; 28 
C. L. J 105; 20 Or. L 24. 

(6) 40C. 483; 3 ©. L. R 270; 1 Shome L. R. Cr. R. 
79; 2 Ind. Dec. (x. s.) 307: 
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which it was held that there was no rule of 
law requiring a retracted confession to “be 
snpported by independent reliable evidence 
corroborating it in material particulars; . 
The use to be made of sucha confession is 
a matter of prudence rather than of’ law: cf., 
also Emperor v. Kehri (7). 

It seems to us, however, that in the pre: 
sent case it is needless to go into the 
, technical question as to -whether the con- 
" fession of a co-accused is evidence as suck 
or mere matter which the Court is entitled 
to take into consideration along with the 
evidence in the case. Our reason: for this 
view is that it is an accepted principle 
with reference to the construction of s. 30 
of the Indian Evidence Act that an obvious- 
ly self-serving statement of the kind con- 
templated therein must at the best be 
almost entirely excluded as against a co- 
accused. It seems to us unnecessary to 
quote any of the voluminous case-law- on 
the subject, because the obvious principle 
underlying the section is that unless the 
parties are admittedly in pari delicto, in 
other words unless the confessing prisoner 
implicates himself to the full as much as 
his co-prisoner-whom he is criminating, it 
would be highly unsafe to rely on any such 
confession, so far, at least, as a co-prisoner: 
is concerned. When aself-exculpatory con- 
fession of this nature is made, no guarantee 
whatever is afforded by it, in view of the 
fact that it tends entirely or almost wholly, 
to exonerate the maker and to lay the blame. 
on others. 

We would here remark that the posi- 
tion of the Sessions Judge seems to have- 
been inconsistent in this connection, At 
the end of para. 9 of his judgmonb- ha 
following passage occurs: - 

“Such, in substance, are the statements of: 
the two accused Kodu and Mansaram re-- 
corded by the Magistrate but, each of them- 
attempted to exculpate himself as far as he 
could by trying to show that he did not : 
take any active part in killing Budhu.” 

In para. 14 “of the same judgment the 
following passage occurs: 

“In the statements made by Kodu he did: 
implicate himself almost to the same extent: 
as he did the other four accused.” : 

Now, as we have already shown, Mansa- : 
ram’s so-called confession is, all through, : 
one obvigus attempt entirely.to exonerate ' 


| 


7) 29 A. 434; 4 A. L, Je 310; A. W. N. (1907) 140; 9. 
Cr. L. J. 360. 4 ; 
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himself. He was on his own account a 


mêre spectator, from outside the house of. 


the murder, having been induced to go to 
the scene thereof on a false pretext. Kodu’s 
statement is only on a slightly higher plane, 
and it does not explicitly admit that he 
knew before hand that murder was the 
object of the meeting at midnight. He says 
he took no part in the affair beyond the 


fact that the axe was held by him after the , 


murder and that he was forced to take away 

“the deceased’s balis. Still further, as we 
have already shown, the two confessions are 
inconsistent and contradictory on even the 
broadest and most elementary details with 
regard to the murder. 


When examined by the Committing 


Magistrate on the 4th of April 1925, both ` 


the confessions were completely retracted 
by each man concerned. Read between 
the lines these confessions may be damning 
evidence against the persons who made 
them, but, on the general principle under- 
lying 8. 30 of the Indian Evidence Act, we 
consider that it would not only be unsafe 
but wholly impossible to take them into 
consideration as against the appellant 
Diwan, The very nature of the statements 
suggests that when the confessions were 
made, each man was only attempting to ex- 
culpate himself at the expense of Diwan and 
the other alleged members of the party. 
With regard to the contents of these 
confessions, as obviously giving a garbled 
account of the occurrence and not being 
reliable in themselves, even if we had con- 
sidered that it was possible from the 
technical point of view to take them into 
consideration under s. 30 of the Indian Evi- 
dence Act, we should still not have felt it 


safe to rely upon them: cf. Emperor v, 


. Noni Gopal Gupta (8). For the above reasons, 
therefore, we are of opinion that the con- 
fessions of Mansaram and Kodu cannot be 
taken into consideration in the present 
case as against Diwan. 

. Turning to the. other evidence against 
Diwan, very little indeed is left. The 
most important fact is the recovery of an 
axe (Art. A) from his house, which has been 
proved to be blood-stained. This is, doubts 
less, a highly suspicious point as against 
Diwan, but it does not seem, of itself, to 
have afforded a sufficient basis for a convic- 
tion. Various other people lived in the 
house, in which the axe was found, includ- 


(8) 10 Ind. Cas. 582; 38 Cy 559; 15 O. W.N. 593; 
12 Or. L. J. 286, is : 
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ing the father of Diwan and his cousin 
Chamrya. Timia, one of the accused ac- 
quitted in the lower Court, lives in the 
same compound. If these men or any of 
them were the murderers, it would seem toe 
have been the easiest thing in the world 
for one of them to have introduced the axe 
into Diwan’s house without his knowledge, 
and there has been, we may say, no proof 
that this axe, in particular, belonged to 
Diwan. It is difficult, therefore, to see why 
in the absence of other evidence any special 
presumption should be made against Diwan 
specially with reference to the finding of 
this axe in the house in question rather 
than against any other person living in the 
house, or having ready means of access 
thereto: cf., Queen-Empress v. Nirmal Das 
(9) 


As regards’ the fact that when Kodu 
discovered the balis and gave them up to 
the Police, he made a statement to the 
effect that Diwan had taken them out of the 
ears of the murdered man and given them 
up to him to keep, the Sessions Judge has 
clearly taken an incorrect view of the law. 
This was, indeed, frankly admitted by the 
Standing Counsel. Under s. 27 of the 
Indian Evidence Act, when any fact is de- 
posed to as discovered in consequence of 
information given by an accused, only so 
much ef such information, as relates to 
the fact thereby discovered, may he proved. 

The further statement made by Kodu 
as to the circumstances under which the 
Dalis had come into his possession, was a 
mere explanatory one made after the dis- 
covery of the balis: cf., evidence of Amar- 
kanth (P. W. No. 11). But whether it was 
made after the discovery or at the time 
thereof, it is clearly not admissible as 
against Diwan. This item of the so-called 
evidence against Diwan must, therefore, 
admittedly be excluded. 

We may add that the evidence as to 
the alleged motive on the part of ‘Diwan for 
killing Budhu is very fragmentary, A wit- 
ness like Budhu (P. W. No. 9) merely sayse 
that the deceased used to joke with Diwan’s 
sister. Prosecution witness No. 5 Lotarya’s® 
evidence amounts to very little, and indeed 
the only part of it that would have been 
valuable relates to questions: put to the 
witnesses in the course of the Police in- 
vestigation and was inadmissible. The ‘evi- 
dence of Gangaram (P. W. No. 10) does not 


maa 445; A. W. N. (1900) 169; 9 Ind. Deg 
N. 8. t 
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advance the prosecution case in this con- 
nection to any appreciable extent, and 
Musammat Jasoda (P W. No. 13) even gives 
the lie to the slight story the witnesses 
mentioned did tell. Musammat Janki (P.W. 
“No. 15), the mother of the deceased, again 
implies that there was no criminal intimacy 
between Diwan’s sister and the deceased. 
Prosécution witness No: 10 Gangaram’s story 
strikes one, indeed, as absurd and improb- 
able on the face of it. Itis unlikely in the 
extreme that Mantula (Diwan’s sister) would 
have volunteered the information of her 
having had a liaison with Budhu. Mantula, 
we may say, was not examined for the 
prosecution. The proof of motive, there- 
fore, on the part of Diwan is fragmentary 
and unsatisfactory in the extreme. There 
may be against him a strong moral convic- 


tion, that he was concerned in this matter, . 


but there is a complete absence of any 
sufficient legal proof of the fact. We, 
therefore, reverse the conviction and sen- 
tencé in ‘the ease of Diwan and acquit him 
on the charge ofmurder. He will be at 
once released. : 

Coming to the case of the appel- 
lants Mansaram and Kodu, the circum- 
stances are, however, . different. In each 
man's case the confession is admissible as 
against himself and forms, in our opinion, 
extremely damning evidence. It is 
impossible to read either confession with- 
‘out feeling certain that each man was 
present at the murder of Budhu. The 
suggestion of Mansaram that he was taken 


to the place on a false pretext and re- 


mained an quiescent spectator is absurd on 
the face of it. No murderer or murderers, 
< when they gotocommit their crime, take 
with them mere spectators unless these 
latter are to render in some form or other’ 
vital help in the accomplishment of the 
crime. We see no reason why the confession 
of either man should, sas against himself, 
be dishelieved. They had been in jail 
“ custody for a whole day when they made 
the confessions.. If the story they told 
“before the Committing Magistrate to the 
éffect that they made the confessions at 
the instance ofthe Police were true, their 
contents would in each case have been 
‘much more .thoroughgoing and on the 
face of them mere Slk meniko than 
they were. 
As -regards Mansaranf also ‘there is 
the fact that his shirt (Art. N) was stained 
With human blood, There is the further 


. 
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fact that he as well as: Kodu were ata 
singing party which preceded the murder, 

as also the fact (cf., the evidence of Musam-- 
mat Janki, P. W. No. 15) that Mansaram 
hatl come and fetched Budhu from his house 
on the night in question, In Mansaram’s 
case, therefore, there is ample evidence 

to justify the finding that he was concerned 
in this murder,:and the lesser sentence 
allowed by the ‘law having been passed in 

his appeal is dismissed. 

The case against Kodu, apart from ' 
his confession is even strongér still. There 
is the damning fact that the blood-stained 
balis belonging to the deceased were given 
up by him from his house, where they 
had been carefully concealed in an elabo- 
rate fashion in a hole in the wall, 
wrapped up in paper. There can be very 
little doubt that the traces of blood found 
in his house were, in reality, those of 
human blood, although it was not possible 
to have them examined by the Imperial 
Serologist. Apart from the recoveryf the 
balis from Kodu, there is the further fact 
that on Kodu's dhoti (Art. M) human blood 
was also found. The evidence, in short, 
against Kodu is, if possible, even more 
thoroughgoing ` and even more convincing 
than that against Mansaram, and we fully 
concur in the correctness of his convic- 
tion by the Sessions Judge. The lesser 
sentence allowed by the law having been 
passed in his case, Kodu’s appeal is also 
dismissed. 

Z. K. 


i 


Appeal dismissed, 


LAHORE HIGH COURT. 
CRIMINAL REVISIONn No. 538 or 1925. 
May 29, 1925. 

Present:—Mr. Justice Harrison. 

ABD ULLA —ACOUSED—PETITIONER 

, Versus 
EMPEROR—RzEsPoNDENT. 

Criminal Procedure Code (Act V of 1898}, s. 110, 
ofder under, immediately after acquittal of accused 
on charge of receiving stolen property, propriety of. 

Immediately after his acquittal in a case under s, 
411 of the Penal Code an order was passed against 
the accused under s. 110 of the Or. P. ©.: 

Held, that in the circumstances an order under s. 
110, Cr. ,P. O, should not have been made against the 

accused unless a very strong case was made out 
against him, 
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Case reported by the Sessions Judge, 
Karnal, with his letter No. 146-J, dated 
the 22nd March 1925. i 

FACTS:—Abdulla was restricted to his 
village for one year by order, dated 16th 
August 1924, of Agha Muhammad Sultan 
Mirza, Magistrate, First Class, Karnal. The 
appeal was tejected by the District Magis- 
trate on 24th November 1924. Abdulla has 
now applied to this Court for revision. 

GROUNDS.—Sixteen witnesses ap- 
peared for the prosecutionand 27 in defence. 
The learned District Magistrate has upheld 
the conviction becausehe was of opinion that 
the Magistrate who made the inquiry and 
. saw the witnesses had come to the conclu- 
sion that the evidence .for the prosecution 
was to be believed and not that of the ac- 
cused and also because among the prose- 
cution witnesses there were a Station Master 
and a Sub-Inspector who suspected the ap- 
pellant in cases of thefts of their own pro- 
perties. A perusal of the evidence in detail, 
however, shows that the evidenceforthepro- 
secution does not prove much. Prosecution 
witnesses Nos. 5 and8 donot say anything 
againstthe accused; P.W. No.12 saysthathis 
reputation is not very bad; P.W.No. 11 says 
that he is.-not a professional thief; P. W., 
No. 4 says that one Santu suspected the 
accused of theft of his buffalo but Santu 
appeared as D. W. No. 26 and stated that 
no buffalo of his had ever been stolen. 
Accused has had litigation with P. Ws. 
‘Nos. 7 and 9 as appears from the copies 
of judgments which are on the record. 
Prosecution. witnesses Nos. 10, 13, 14 and 
15 admit in their cross-examination that 
they gave evidence in the previous case 
under s. 411, Indian Penal Code, against the 
accused in which the accused was acquitted. 
This leaves only five witnesses P. Ws. Nos, 
1, 2,3, 6and 16. Ofthese P. Ws. Nos. 1, 3 
and 16 are Sub-Inspectors and P. W. No. 2 
is the Station Master. The Station Master 
says that he suspected the accused of theft 
of his buffalo and that accused had agreed 
to pay him Rs. 50 but did not keep his pro- 
mise and yet he admits that in the report to 
the Police he made no mention of accused's 
name, Daulat Ram, Sub-Inspector, P. W. 


No. 3 says that he suspected the accused in ° 


a theft of hisown but he was unable to find 
anything or to challan the accused. A mere 
suspicion is no proof of anything against 
the accused. As opposed to these pfosecu- 
tion witnesses we have got the consistent 
testimony of 27 witnesses for the defence 
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who all say that the accused is of good 
character. The Sub-Inspector (P. W. No. 1) 
admits that he challaned the accused in a 
case under s. 411, Indian Penal Code, but 
he was acquitted in that and after that 
there have been nocomplaints received by 
the Sub-Inspector against the accused. The 
accused was similarly challaned under s. 110 
in 1919 but was discharged. In my opinion 
the evidence on the record does not justify 
‘the conviction of the appellant. The case 
is, therefore, reported to the High Court for 
revision with a recommendation that the 
conviction be set aside. 

Mr. Shamair Chand, for the Petitioner. 

Mr, C.H. Carden Noad, Additional Gov- 
ernment Advocate, for the Respondent. 

ORDER.—Abdulla was restricted to his 
village for one year by an order, unders. 110, 
Cr. P. C. His appeal was dismissed by the 
District Magistrate. The case has been sent 
up by thelearned Sessions Judge who has 
recommended that the order should be set 
aside, and he supports his recommendation 
by various reasons, one of which that for 
discrediting the evidence of the Station 
Master is shown by Counsel to be incorrect. 
For the reasons given by the learned Ses- 
sions Judgeand also because. the accused 
having just been acquitted in a 411 case, 
shouldnot, in my opinion, havebeen restrict- 
ed immediately after without a very much 
stronger case being made out,I accept the 
ap eaten for revision and cancel the 
order. 


Z. K. Application accepted, 


OUDH CHIEF COURT. 
CRIMINAL REFERENCE No. 41 or 1925. 
November 19, 1925. 
Present:—Mr. Justice Stuart, Chief 


. Judge. 5 
KASHI RAM KHOSLA AND OTHERS 
* —APPELLANTS 
VETSUS 
R. L. DISKSHIT— OPPOSITE “PARTY, 
Criminal” Proéedure Code (Act V of 1898), s. 499—~» 
Interlocutory order—Jurisdiction of Magistrate— Revi. 
sion. e 
Ordinarily there is no justification for a Supreme 
Court or any other Court to take up in revision what 
is really an interlocutory matter in a Criminal Court, 


justified with the order ofa Magistrate holding that 
-hé has jurisdiction to try the case before him. 


Case reported by the First Additional 
‘Sessions Judge at Bara Banki. 

Mr. H: C. Dutt, for the Appellants. | 
‘ Dr. J. N. Misra, for the Opposite Party. 
i.. JU DGMENT.—I refuse to interfere in 
this matter: I do not consider that there 
is ordinarily any justification for a Supreme 
Court or‘any other Court to take up in revi- 
sion what are really interlocutory matters 
ina Oriminal Court. There is no provision 
in the Cr. P. C., for an, interlocutory appeal 
against a Magistrate’s decision. that. he has 
jurisdiction ina case. The question which 
is being agitated before me is whether the 
Magistrate had or had not jurisdiction. If 
the authorities had intended that such an 
order should be Hable to be. questioned 
before the decision of the case a provision 
should have been: made to enable the order 
to’ be questionéd in appeal at that. stage. 
T can .conceive few instances where any 
real advantage would'be gained by inter- 
rupting ‘the ‘course of a criminal trial 
through -bringing up such a ‘matter to a 
Court of Appeal. There is: nothing in the 
circumstances of this case which would 
justify me deciding the point under argu- 
anent-at this stage.. The worst of a reference 
ôf this: kind is this. IfI decide the matter 
oh the merits and.say that a Magistrate had 
wo: jurisdiction and close proceedings, the 
applicant would, undoubtedly, be satisfied, 
but if. Itake the opposite view. and decide 
that the Magistrate had jurisdiction ‘I “am 
thereby intervening in a most improper 
manner on a point which may conclusively 
have to be decided on appeal. In these 
circumstances I refuse to take any action 
and retufn the record and direct the Magis- 
trate to continue the trial of the case. I 
wish to make it absolutely clear that I ex- 


press no,opinion oneeway or the other as to: 


- whether he had jurisdiction or not. | °. 
N. H. ears Me Record returned. ` 


- - -QiHRA b. EMPHROR. - 
* Therefore, no interference in revision is ordinarily © 
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LAHORE HIGH COURT. . 
‘CRIMINAL REVISION No. 262 or 1925. 
May 22, 1925. - < 
Present:—Mr..Justice Abdul Raoof. 
GAHRA—Accusep—PEt:TIONER 
versus | 
A EMPEROR— RESPONDENT. . | 
_ Penal Code (Act XLV of 1860), s. 498—Enticing 
away married woman—Wife neglected by husband— 
Sentence. A : ‘ CE 
Where in a case under s. 498 of the Penal Code it 
appears that the husband and.wife have not been on 
good terms and that the husband did not care much 
about the wifé and took no action in respect of the 
offence until several months after the date of its 
commission, a heavy sentence is not called for. -~ 


Criminal revision from an order of “the 
Sessions Judge, Ferozepore. ° < 
Mr. Muhammad Rafi, for the Petitioner. 
- Messrs. Des Raj Sawhney and Sagar 
Chand, for the Respondent. ; ; 
JUDGMENT.—On the facts found all 
the ingredients of the offence conteniplated 
by s. 498, Indian Penal Code, are found to 
exist. The offence has, therefore, been 
clearly established against the petitioner. 
JI must, therefore, uphold the conviction. 
The evidence, ‘however, shows that. -the 
complainant and Musammat Sodhan were 
noton- very good terms. She appears to 
have had a sheer contempt forher husband 
so far so that she treated her daughter with 
callousness when. face to face with her in 
Court. I have also to take into. consider- 
ation, the fact that although the com- 
.plainant was informed of the abduction of 
the woman immediately after the occur- 
rence he took no action until after about 
eight, months. This fact also shows that 
he did not care much about the woman. 
The woman has turned. a. Muhammadan 
and all these months'she has been living as 
the wife ofthe petitioner. By the -convic- 
tion of the petitioner the: authority of the 
law has been fully vindicated. It is, how- 
ever, not necessary to inflict a- -heavy sen- 
tence onthe petitioner under the circum- 
stances of the case. `` 
I; » therefore, accept the, ‘petition fo 
revision-:so far as. to’ reduce the sentence 
to the period- already undergone: which is 
over four months. The fine and the orde 


* ag to compensation shall stand. ~. j 


Z. K. Appeal partly accepted, 
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OUDH JUDICIAL COMMIS-. | 
v . SIONER’S COURT. | 
Seco Cryin Aprzat No. 203 of 1925." ° 
TI Oetobêr 22; 1925. «>. = 
ł Presènt: —Mr. Neave, A: JO.” 
Mes. CHOB. SINGH AND oTHERs—PLAINTIEFS ' 


“|= APPELLANTS‘ 





A bersug a k 
A J. WELLIAMS AND OTHERS—DEFENDANTS 
A ar RESPONDENTS, . 
Partitton=>Decree directing payment in cash by one. 
sharer toiothers, nature of —Charge, whether created—; 
Procedure: to enforce-payment—Suit, separate, whether | 
maintainable—Civil Procedure Code (Act 'V of 1908), 
s. 4?@—Transfér. of Property Act (IV of 1882), s. 100+- 
Partition’ Act (IV of 1893). f 
A sale, which a partition Court can make under 
the provisions of the Partition Act must be a. sale of a 
complete share.and ‘implies the transfer of ownership 
of some definite and specified property. [p. 1010, col. 1.] 
A partition decree is a joint declaration of 
the rights of persons interested in the property 
of which partition is.sought, and is a decree in favour 
of each sharer whether plaintiff or defendant. [p. 1010, | 
col. 2. SAR a a ne 


Where in order to, ajialize the shares’ “allotted® to 


the different, co-sharers.,under a partition decree, a’- 


certain Sum bf money is directed to .be paid by one 
sharer to the others, the remedy” of the sharers to 
whom:the payment is to be. made is by way of execu- 


tion of the decree for partition. No charge in respett - 


of the amount to’ be paid is -created ‘on. the ‘share 
allotted. to the party. who is required, to make -the 
paymentand a suit to enforce fhe payment of the 
money by way of chargé" is’ not, therefore, maintain- - 
able. |p. 1010,.coL 1] < <": A ING E 

Section, ‘100.of the Transfer of. Property, Act, which 
defines the nature. of a-tharge, requires both the 
specification of the property ‘and’ that it should be 
made security for the payment of the, money, there 
can be no. charge unless the property: concerned is 
‘reasonably certain: $p. 1040, cdl. 1.) $ 

. Second. appeal from the“ judgment and 
deeree of- the Sub-Judge, Lucknow, dated 
the 12th Janyary 1925, confirming that of 


the Munsif,, South Lucknow, «dated the 18th 
September. 1994; sos 
i Mr. Rayeshwar., Prasad, Tor the Appel- 
Lf age NANG ac es re 
` Mr. Kashi Prasad for the Respondents. ` 
‘JUDGMENT .—Thisis a second appeal- 
by the plaintifis- arising out: of a suit ‘to 
„enforce, a charge ,on,immoveable property. 
The house, a.portion: òf. which-is in suit, 
originally -belonged to.an’ Indian. Christian 
Mr. Hutchins who died in 1907 leavinga 
-widow, à son,,and,two. daughters: “ The 
-widow became owner of one-third. and -the, 


children, who :.are,;-appéllants' before ‘this - 


Court, to two-thirds; of. the house. The 

first . respondent, Mr. Williams, obtained 

“a personal decree against the ‘widow and 

in execution. brought her one-third share 

to sale, purchasing it himself at fhe auction, 
64 
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. obtained a ‘final decree, 
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He then brought a suit for possession of 
his share by partition against the present 
appellants, and on the 17th July -1920 
Under this decree 
he was allotted something more than an 
exact one-third of the’ house and was 
directed to pay Rs. 460 4 to the appellants 
on account of that excess. This sum has 


admittedly not yet been paid and Mr. Wil- 
liams wasin 1924 adjudicated insolvent. 


In the present suit the plaintiffs-appellants 
contend.that this sum of Rs. 460-4 consti- 
tutes a charge on the share which was allot- 
ted to Mr. Williams and that they are 
entitled to recover it by bringing that 
share to sale. Mr. Williams has been joined 
as defendant-respondent No. 1. The other 
defendant-respondentis a subsequent trans- 
feree. It may be-mentioned here that Mr. 
Williams obtained possession of his share 
and 18 months, after the final decree was 
passed soldit to one Janki Prasad, who 
first mortgaged it to Kandhai Lal and then 
sold it to Kishen Dayal, the second respond- 
ent. The first sale to Janki Prasad was 
effected by an, auction publicly held’ after 
due advertisement. l 


Both the Courts below have held that 
the.sum of Rs. 460 4 does not constitute a 


.charge on the property and that in any 


case the second respondent as a transferee 
without noticé is not liable to pay it. 

In appeal itis contended that a charge 
over the whole property has been created 
by operation of law or in the alternative 
that the language of the decree itself im- 
plies a charge over the excess awarded to 
Mr. Williams beyond his one-third share. 


| In support of the first contention the 
only authority cited is Shahebegda Mohomed 
“Kazim, Shah v. R. 8. Hills 1). In this 
case, however, the facts were peculiar. Tha 
decree provided. expressly’ that with the 
consent of.all the parties interested in the 


. properties the sums awarded should form a 


charge upon the allotments made to the 


‘parties;in the partition.. In the present, 
“case the final ‘decree merely recites “it is 


declared that the plaintiff is the owner of, 
the ‘portion marked red in the map filed 
by. Abdul Razzag: Amin ‘annexed herewith, 
Plaintiff to deposit Rs. 460-4 according to 
the report of the said Amin on account of 
the excess price of his share,” Stress, has 
been. laid on theruse of the word “price” tq 


(1) 35 C, 388; 12 0, W, N. 373, 


01d 
-support a theory that essentially the decree 
is equivalent to a sale ofthe property. .The 
Partition Act (IV of 1893) ecntains pro- 
visions empowering the Court making 
the partition to direct the sale of shares in 
certain cases and unders, 55 ofthe Transfer 
of Property Act the seller is-‘entitled “where 
the ownership of the property has passed 
to the-buyer before payment of the whole 
of the DUKA eee a a charge upon 
the property in the hands of the buyer for, 
the amount of the purchase-money or any 
part thereof remaining unpaid.” The argu- 
ment is that Rs. 460-4 in this case is an 
‘unpaid part of the purchased money. 

With these contentions I am unable to 
‘agree. There was clearly no sale in this 
case and the use of the word “ price” in 
‘the decree is misleading. It should really 
have been “value”. What the Court in- 
tended was evidently to award compensa- 
tion to the present appellants for the small 
‘excess beyond his share which was allotted 
to Mr. Williams owing to the impossibility 
of making a division on the spot of the 
property exactly proportionate to the shares 
of the parties. The sales which a partition 
Court can make under the Partition Act 
must besales of complete shares and a sale 
always implies the transfer of ownership of 
‘some definite and specified property. In 
the presentcase there was uo definiteness 
and no specification of the property. It is 
which were incorporated in thedecree defin- 
ed the excess of which Rs. 460-4 represented 
the value but this is denied by the opposite 
party. Neither map nor report is on the 
yecord. It was obviously for the appellants 
if they relied on these to produce them. 
They have not done so. Further, s, 100 
of the Transfer of Property Act, in which 
‘the nature of a charge is defined, required 

“both the specification of the property and 
' that it should be*made security for the 
‘payment of money. “There can be no 
‘security unless the praperty concerned is 
- reasonably certain. In the present case 
«Mr. Williams wgs entitled to one-third of 
the property and of this no transfer was 
emade to him. Itis only in respect of the 
undefined excess that it could possibly be 
argued that he acquired a title under the 
decree. This excess area ‘being uncertain 
and undefined it cannot be said on what 
the-charge would rest. 
> A partition decree as Has been pointed 
out in Pursotam Rao Tantia yv. Radha Bat 


* bikinas v. ‘TRI. - 


suggested that the Amin’s map and report , 


roi r d. 1995) 
(2)is a joint declaration of ‘the rights of 
persons interested in the property of which 
partition is sought and isa decree in favour 
of each sharer whether plaintiff or defend-. 
ant. The proper course for the appellants 
in the present case was to take out execu- 
tion. They apparently realised this for in 
para. 4 of the plaint it is stated that the 
Court awarded to the plaintiff by way of 
compensation Rs. 460-4 and in para, 6 that 
the plaintifis made various attempts to 
execute the order of the Court to recover 
the money from Mr. Williams. It appears 
that it was only when these attempts 
proved infructuous, and when four years 
after the passing of the decree Mr. Williams 
was adjudicated insolvent, that it occurred , 
to them to file this suit. 

The appeal fails and is dismissed with 
costs. : : 

Z. K. Appeal dismissed, 
(2) 6 Ind. Cas. 692; 7 A, L. J. 451; 32 A. 469. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. . 
APPEAL FROM APPELLATE DECREE No. 7-B 
_ oF 19240 > 
March 17, 1925. 
Present :—-Mr. Kotval, A. J. O. 
DEVIDAS—APPELLANT 


versus | 
TRIMBAK-—RgsPoNnDENT. 

_ Transfer of Property Act (IV of.1882),'s. 74—Mort- 

gages, prior and ‘subsequent—Morigage decree paid off 

by puisne morigagee-—Liability of other puisne mort- 

gagee not made ‘party ‘to switi—Damdupat, rule of, 

whether applicable. , 

Under s. 74 of the Transfer of Property Act a 
puisne mortgagee who pays off a decree obtained by 
8 prior mortgagee acquires. the rights and powers of 
the prior mortgagee as determined by the decree. 
{p. 1011, col. 1.] 

The decree is not, however, binding on any other 
puisne mortgagee who was not made a party to the 
suit and the liability of such puisne mortgagee must 
be determined on the basis of the mortgage. Whatever 
may be the position under the decree, a puisne mort- 
gagee who was not made a party to-the suit is not 
liable under the «ule of damdupat to pay more than 
double the amount of the principal secured’under the 


_prior mortgage. [ibid.] 


Appeal against a decree of the Second 
Additional District Judge, Amraoti, dated 
the 3rd November 1923, modifying that of 


‘the Additional Munsif, Daryapur, dated the 


26th of February 1923. 
i Mr. D, T. Mangalmurti, for the Appel- 
ant. | 

Mr. R, N. Padhye, for the Respondent, 


[911. 0. 1925] È, B. COUNSBLD V. 
J UDGMENT.—Defendants Nos. 1 and 


‘9 barrowed Rs. 120 from Gopal Mukund ` 
Buti on the 7th February 1912 and mort- ' 


gaged their house as security for the loan. 
Defendant No. 3’s husband was surety for 
the debt. On the 9th August 1915 Buti 
instituted a suit on the mortgage and on 
the 29th October 1915 obtained a decree for 
sale for Rs. 81-5-0 and interest till the date 
fixed for payment against defendants Nos. 1 
to 3 and defendants Nos. 4 to 6 who were 
subsequent mortgagees. On the 28th April 
1916, a day before the date fixed for pay- 
ment, defendant No. 4 paid Rs. 84 to Buti 
in satisfaction of the amount and interest 
and obtained a receipt. He then transferred 
his rights under Buti’s mortgage obtained 
by the payment of Rs. 84 to the plaintiffs. 
The plaintiffs filed this suit for Rs. 163 the 
damdupat of Rs. 84on the 23rd September 

1922. Defendant No. 7 who is the contest- 
ing party in the litigation is a subsequent 
mortgagee who should have been but was 
not made a party to Butis suit on his 
mortgage. The lower Appellate Court has 
disallowed the claim for damdupat and has 
decreed Rs. 84 only. It has found that 
this sum was decreed as the damdupat of 
Rs, 42 the principal due on Buti’s mortgage 
at the date of his suit. The only point with 
which we are now concerned is whether the 
plaintiffs are entitled to claim damdupat or 
any interest on the sum of Rs. 84. 


Under s. 74 of the Transfer of Property. 


Act the plaintiffs have acquired the rights 
and powers of the mortgagee as such by 
their payment. These rights are the rights 
created by the decree, Narayan v. Nathmal 
(1), and if defendant No. 7 had been a party 
to Buti's suit the plaintiffs might have 
become entitled to further interest for the 
period after the date fixed for payment. 
“ But the decree isnot binding on defendant 
No. 7 as he was not made a party to the suit. 
His liability must be determined on the 
basis of the mortgage. If Buti had sued. 
him now Buti would not have got a decree 
against him for more than Rs, 84. “There 
is no reason why more should be allowed 
against him because the plaintiffs as defend- 
ant No. 4's representatives are suing instead 
of Buti. 
The lower Appellate Court’ s decision is 


correct. The appeal is dismissed with 
costs, ; GAR 
Z.K, Appeal dismissed. 


(JAH Ind, Oas.- 279; WN. R, 200; Ga ALR 
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CALCUTTA HIGH COURT. 
(Civit Rute No. 1085 or 1925. 
November 16, 1925. 
Present: —Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
L. R. COUNSELL—PeEtirioner 
versus 
Srimati SUKUMARI DEBI—Oprosire 


Parry. 

Calcutta Rent Act (IIL of 1920), ss. 15, 18, 2h-~Pro- 
ceeding to fix standard iets NG unduly low, ques 
tion of, not raised before Controller: —Revision—Ques- 
tion, whether can be raised before President--Procedur 
in revision—Pr evious order fixing standard rent by 
consent of parties, whether can be considered—Order 
fixing standard rent of portion of premises, whether 
relevant in fixing standard rent for whole building. 

Where the proceedings before. the Rent Controller 
have been such that he was not called upon te exercise 
his judgment and to give his opinion as to whether 
the rent which was paid on the lst November 1918 in 
respect of the premises in dispute was unduly low or 
not, itis not open to either party by an application for 
revision of the order of the Rent Controller under 
s. 18 of the Oalcutta Rent Act, to start a new point 
and allege that the rent was unduly low and ask for 
the opinion of the President and get a standard rent 
fixed on that basis by the President. It is a wrong 
application of the word “revision” to say that although 
the decision of the Rent Controller was not sought on 
a particular point, it is open to any of the parties by 
an application for ‘revision to the President of the 
-Rent Tribunal to start a new point altogether and to 
have his decisioa on the point for the first time. 
fp. 1013, cols. 1 & 2.] 

Section 24 of the Caloutta Rent Act merely lays 
down that where there is a decision of the Controller 
on a particular question, the President in revising 
that decision may take further evidence and come to 
his own conclusion having the decision of the Con- 
troller before him. Where, however, there is no 
decision of the Rent Controller to revise, there is no- 
thing which the President of the Tribunal can revise. 
[p. 1013, col. 1.) 

A decision fixing the standard rent in respect of 
certain premises must be regarded as a decision in 
rem, but where standard rent is fixed by consent of 
parties, the order fixing the standard rent cannot be 
taken into consideration in any subsequent proceeding 
“between different parties for fixing a standard rent, 
nor can a decision fixing a standard “rent ofa por- 
tion of a certain premises be Considered in a pro- 
ceeding for fixing a standard gent for the whole of the 
premises, as the two premises are not identical. [p. 
1013, col, 2.] 

Rule against an order of the President 
of the Tribunal ` Calcutta Improvement 
Trust, dated the 17th August 1925, 

Dr. D. N. Mitter and Babu Hira Lal” 
Ganguli, for the Petitioner. 

Sir Provis Chandra Mitra and Babu 
Hira Lal Chuckerbutty, for the Opposite 


Party. 


5 En e 
SUKUMARI DEBİ. 










I UDGMENT. 
Ghose, J.—This case came before this 
Court once on a previous occasion from a 
decision of the President, of the Tribunal, / / 
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On that occdsion'the President had dis- 
missed the.application for fixing a standard 
rent on the ground that the demised pre- 
mises did “not fall within the provisions 
of the Calcutta Rent Act. The decision 
of the learned President of the Tribunal 
was set aside by this Court and the case 
as sent back to him for trial of the other 
ssuts involved in the case. 

The present Rule was obtained by the 
nant for, the-revision of the judgment’ 
ow pronounced: by the President fixing 
6 standard rent in revision of the 
standard -tent - fixed by the Rent Con- 
troller. 

_ Before the Rent ‘Controller the relevant 
/question that was raised apparently was 
“that the premises were let out on a higher 
rent than what was alleged: by the tenant 
on the Ist of November 1918 The Pleader 
for the landlady made an application before 
the’ Rent’ Controller to the effect that the 
hearing of the matter should be adjourned 
till the decision’ of an appeal arising out 
of a suit for rent ‘brought in the Alipur 
Court was ‘decided. This the Controller 
refused to do. 
pearing for.’ the ‘landlady did not choose 
to take any part in the proceedings and 
did not cross-examine any of the witnesses 
examined ‘on’ behalf..of the tenant who 
was the petitioner before the Rent Con- 
troller. On the evidence the Rent Con- 
troller found that the premises were let: 
out on: a’ rent of Rs. 985 per month on 
the lst of November 1918 and adding 10 
per cent, toy that amount, hë fixed Rs. 259 
as the standard rent for ‘the demised pre- 
mises. 

The landlady applied for revision of that 
order under 's. 18 of the Rent Act on 










various pleasg. A large number of issues were ` 


framed by the President. The material 
finding with' regard to the rent at which 
the premises were let on ‘the lst of. Novem- 
ber 1918 as found by. “the -Controller was 
affirmed by the President of the Tribunal. 
The learned Pregident then took up for. 
this consideration’ what were the 5th and 
6th issues before him. These had reference. 
tothe fact whether a standard. rent -had- 
been previously fixed with regard to the 
premises between two persons, namely, 
Tuni Meerza and Wishart and to «a‘pre- 
vious order with regard to the fixing 
of Standard ‘rent of a-portion of the 
building which is now in-. question 
which is said to have ‘been ‘6/7the of the: 
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Upon that the Pleader ap- . 


(Si L 0. 1985) 


disputed premises. 


an order in rem did not accept’ the fixing 
of the standard rent between Tuni Meerza 


and Wishart as such on the ground that. S 


the order was passed on compromise be- 
tween the parties. 
fact that the rent was standardized only 
as a piéce of evidence in coming to his 
conclusion and he made the same use of 
the standard rent fixedfor the portion of 
the premises. 
used was that in fixing the rent. for the 
portion .(6/7ths of the “demised premises) 
the Rent Controller took into account what 
he thought to be the proper standard rent 
of the entire premises. This finding he 
used for the 
conclusion, which is the vital question in 
this case, that the rent at which the pre- 
mises were let on the lst November 1918 
was too low. 
which he took into consideration in coming 


to his conclusion and it was that tHe pre-. 


mises were let out at Rs. 280 in November 
1913. 


before him. 


purpose of coming to his. 


The President while ` 
observing that fixing of standard rentis ~ 


He, therefore, used the, .. 


The argument which he.. 


There was another fact - 


The decision of the President turned E 
upon the question involved in the ‘4th i issue , 


The point taken on behalf of the peti- . 


tioner before us may be shortly stated thus: 


Under s. 15, sub-s. (3), cl. (d) ‘the Rent ` 


Controller may fix:the standard rent at. . 


such amount as he deems just whére the 


rent paid on the Ist day of November 1918 . . 
was in the opinion of the Controller, uns. , 
duly low and the discretion of ‘the. Con-. `, 


troller ‘is limited by the Ist portion of 


the ‘proviso (i) where it is stated that under. . , 
cl. (d) the standard- rent shall not be fixed ` 
at a higher amount than the highest rent - 


actually paid for the premises at any ae l 


since the Ist day of November 1918. As I 


have already. stated the procedure followed. 
by the, opposite’ party béfore the Rent, . 


Controller was such that the Réit Control- :..;, 


ler was not called ‘upon to exercise his judg-..: 


ment and to give his opinion as ta ‘whether 


the -rent which was paid on the Ist, NG ovem-... l 


ber 1918 was unduly low or not. The Rent 


Controller found the rent as‘it- was. on, the, 


Specified date: There was a dispute. as 
regards the amount of rent paid at the 


time which he decided in favour of the alle- 


gation made by -the’- tenant and-which’ has 
been foufid to ‘be correct by the President 
of the Tribunal. -- Gan: the landlady under 


such. eee “by an. application ie 


=. [91 L O; 1925] ` La R. COUNSELL V, 
: revision of the order of the Rent Controller 

` unders. 18 of the Rent Act start a new 

point and allege that the rent at that time 

~ was unduly low and ask for the opinion df 
the President and get a standard rent fixed 
on that basis by the President ? : 

. It.seems to methat the contention on 
behalf of the petitioner is sound. I think 
that: under the -Act the Controller should 

first form-his opinion whether the rent on 

the prescribed date was unduly low under 

- el. (d) of s. 15 (3) of the Rent Act, and 

. . then. he-is to exercise his discretion in fix- 

“ing the standard rent. When he does that 

_ it is open, to the President of the Tribunal 
“to. revise that order oman application made 
_. sby. aniy.-of the parties. It seems to me a 
. wrong application ofthe word “ revision” 

to say that although the. decision of the 

, Rent Controller. was not sought for on a 
~'particular point it.was open to any of the 
, parties.by an application for revision to 
` the Président of the Tribunal to start anew 
point altogether and to have his decision— 
not revising a decision of the Rent. Controller 
buta new decision of:his own—for the first 
time. 

Tt is. contended on behalf of the oppo- 
-site party thats. 24 ofthe Rent Act which 
lays down that. in revising the decision of 

‘the Reat Controller the President of the 
' “Tribunal shall follow, as nearly as. may be, 
the procedure laid down in the ©. P. C., 
for the regular trial: of suits, implies that 
“the President can treat the application for 
.revision. as a. suit irrespective of what was 
‘done before the Rent Controller. It seems 
‘to methat that is not the- proper reading 
of that section.. Althoughit is dificult to 
‘undérstand what is really meant "by that 
provision, it seems to beclear that the Presi- 
-dent of the Tribunal. is to follow the pro- 
cedure laid down:in revising a decision of 
the Rent-Controller. If there is no decision 
of the Rent: Controllér to revise there is 
nothing which the President.of the Tribunal 
can. revise. Apparently this section lays 
down that where there isa decision’of the 
Controller. on a particular question the Pre- 
sident in revising that decisionmay takg 
further evidence and come to his own con- 
clusion having the decision of the Con- 
troller before him. 

It seems to me, therefore, that the Presi- 
dent ofthe Tribunal had no jurisdiction 
under 8, 18 or s. 24 ofthe Rent Act to ex- 
press his opinion as to whether the rent 
paidon the Ist of November 1918 was unduly 


ta 
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lowor notin the absence of anything to 
show that the Rent Controller was invited 
to express his opinion upon that point. 

It has been further argued on behalf of 
the opposite party that assuming that the 
President had no jurisdiction to fix the 
standard rent on the basis that the rent 
paid onthe Ist November 1918 was unduly 
low he has fixed the standard rent after 
‘takinginto consideration the two proceed- 
ings before the Rent Controller to which I 
have already referred. But the judgment 
of the President of the Tribunal can hard- 
ly be construed in that way. It is quite 
clear that he treats the: decisions in both 
the proceedings as evidence for the purpose 
of coming to the conclusion that the rent 
paid on the Ist November 1918 was too low. 

An attempt was made to support the de- 
decision of the President of the Tribunal 
on the ground that the standard rent fixed 
in thecase between Tuni Meerza and Wis- 
hart should be considered as a decision 
in rem, because although there isa recital 
of the decision having been arrived at on 
consent the Rent Controller was not autha- 
rized to fix a standard. rent on consent 
of the parties. That may be so. Butit is 
quite clear that the. Rent Controller who 
had decided that case treated his decision 
as having. been arrived at an consent of 
parties. If that isso the President of the 
Tribunal was quite right in his opinion 
that it could not operate as a judgment 
in rem, Nor could the decision fixing a 
standard rent of a portion of the premises 
be so considered, as the two premises are 
not identical. 

[n my opinion, therefore, the judgment 
of the President of the Tribunal cannot 
stand and must be reversed and the deci- 
sion of the Rent Controller restored. 

The Rule is made absolute with costs, 
the hearing fee will, be five gold mohurs. 

Cuming, J.—I agree, 


Z, K. Rule made absolute. 
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.. OUDH CHIEF COURT. 
Sreconp Crvit Apezan No. 309 or 1924. 
November 6, 1925. 
‘Present: —Mr. Justice Raza. 


* FAQIRIMOHAMMAD KHAN AND ANOTHER 


——DEFENDANTS-—A PPELLANTS 
: VETSUS ` 
SHAMBHU DATT AND OTHERS— PLAINTIFFS 


l — RESPON DENTS. 
Appeal—Appellant, duty of—Burden of proof. 
The burden: of showing that the judgment appealed 

from is wrong lies upon the appellant. If all that 
he-can show is nicely balanced calculations which 
lead to equal possibilities of the judgment on either 
the one side or the other being right, he is not entitled 
to have the judgment upset in appeal. 


Appeal against the judgment and decree 
of the First Additional Subordinate Judge, 
“Gonda, dated the 23rd April 1924, reversing 
that of the Munsif, Gonda, dated the 13th 
March 1922. 

Mr. Hakimuddin, for Mr. Mohammad 
Ayub, for the Appellants. ‘ 

Mr. S. M. Ahmad, for the Respondents. 


JUDGMENT.—This is a defendants’ 
appeal arising out of a declaratory suit. 
Ram Saran (deceased) sold an 8-pies share 
out of the plots in suit to the respondents 


Nos. land 2 by a deed dated the 19th Janu- ` 


ary 1922. The plaintiffs brought the pre- 
sent suit for a declaration that the sale-deed 
was null and void as against them.. A half 
. shareintheproperty belongs to the respond- 
ents Nos. 1 and 2 and the plaintiffs brought 
the suit claiming the remaining half 
share. Theyalleged that Ram Saran had 
no share inthe plotsin suit and wanted it 
to be declared that no title passed to the de- 
feridants Nos. 1 and 2 under the sale deed in 
question. The defendants Nos. 1 and 2 
- denied thé plaintiffs’ title to the 8 pies’ share 
in question and their possession also. The 
claim was rejected by the first Court but 
decreed by the Court.of first appeal. The 
defendants Nos. 1 and 2 have brought this 
appeal challenging the findings on the 
points decidedagainst them. The princi- 
pal points for decision in this appeal are 
these: 
Had Ram Saran any right to or interest 
in the property in suit? é ; 
Are the,plaintifis entitled to the share 
claimed by them? S38 . 
The appellants’ learned Counsel tried to 
show that with reference to Exs. A-7 and 
A-1 that Ram Saran was ownerof the pro- 
perty in dispute, but he could not show 
that and admitted in the course of argu- 
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ments that Ram Saran’s name was not en- 


<“ tered in any paper as ownerof any share 


in the plots in suit, I do not find and 
Have not been referred to any evidence 
showing that Ram Saran hada title (or sub- 
sisting title) to the property in respect of 
which the sale-deed in ‘question was execut- 
ed by him. 
“ As to plaintiffs’ title, it is amply proved 
by the evidence.on the record that they 
have a half share in the property. The 
decree passed by the Settlement Court and 
also the decree which they obtained against 
the father of the defendants Nos.1 and 2 
themselves showclearly that theyare entitled 
toasharein the property and that the extent 
of their share is one-half. In my opinionthe 
defendants Nos. 1 and 2 cannot question 
the plaintiffs’ right to or interest in the 
property to the extent ofthe half share. So 
tar as I see they dishonestly obtained the 
sale-deed in question from Ram Saran to 
claim the property in dispute agafhst the 
plaintiffs. In my opinion the defendants, 
Nos. land 2 cannot question the plaintiffs’ 
right to or interest in the property to the 
extent of the half share, so far as I see they 
dishonestly obtained the sale-deed in ques- 
tion from Ram Saran to claim the property 
in dispute against the plaintiffs. In my 
opinion the learned Subordinate Judge was 
«perfectly right in finding that the plaintiffs . 
,have a half share in the property and that 
“Ram Saran owned noshare in the plots in 


‘suit. The sale-deed executed by Ram Saran ` 


does not affect the plaintiffs’ half share. 
As pointed out by their Lordships of the 
Privy Council in the case of Nabakishore 


. Mandal v. Upendrakishore Mandal (1) “the 


burden of showing that the judgment ap- 
pealed from is wrongliesupon the appellant. 
Ifall he can show is nicely balanced calcula- 
tions which lead to the equal possibility of 
the judgment on either the one side or the 
other being right, he has not succeeded,” 
So far as 'I see the appellants have failed to 
show in thistase that the judgment appeal- 
ed from ‘is wrong. 


Hence this appeal is dismissed with 


.costs. The appellants shall pay the respond- 


ents’ costs. ' 
Z. K. Appeal dismissed, 


- (1) 65 Ind. Cas. 305; 20 A. L. J. 22; (1922) M. W. N. 
95; 26 O.eW¥. N. 322: 35 O. L.J. 116; 42 M. L. J. 253: 
24 Bom. L. R. 346; 15 L. W. 417; 30 M. L. T. 234; 3 
P.L. T. 311; (1932A, LR. (P. 0.) 39-(P. C). 
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“ OUDH CHIEF COURT, 

SECOND Rent APPRAL No. 25 or 1925. 

November 6, 1925. 

:—Mr. Justice Hasan and e 

aay Mr. Justice Misra 
MOHAMMAD JAIMUR KHAN— > 

PLAINTIFF—APPELLANT j 

: f * Versus 

RAGHUNATH SINGH AND OTHERS— . 

DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11-—Mort- 
gage of under-proprietary rights—Suit to recover rent 
by superior proprietor against wnder-proprietor—Rate 

_ of rent, determination of—Suit by mortgagee to enforce 
mortgage—Property purchased by mortgagee—Suit by 
superior proprietor against mortgagee for recovery of 
rent—Res judicata. 

An under-proprietor effected a mortgage of his 
under-proprietary rigkts and thereafter the superior 
proprietor obtained a decree for arrears of rent against 
the under-proprietor on the basis of a rental comput- 
ed with reference to the-annudl gross income of the 
tenure, without making the mortgagee a party to the 
suit. The. mortgagee subsequently brought a suit on 
foot of his mortgage and in execution of the decree 
obtainal by him purchased the tenure himself. In a 
suit by the superior proprietor to recover rent from 
the mortgagee auction-purchaser: 

Held, that the rate at which rent had been decreed 
in the previous suit brought by the superior proprie-~ 
tor against the under-proprietor did not operate as 
yes ‘judicata against the mortgagee who was not a 
party to that suit and was not bound by the decree 
passed in that suit against his mortgagor. [p. 1016, 
col. 1. ‘à : 

Appeal from a decree of the Addition- 
_al District Judge, Gonda, dated the 25th 
January 1925, confirming that of the Assist- 
ant Colleetor, First Class, Gonda, dated the 
30th July 1923. 

Messrs. M. Wasim and M. Mahmud Beg, 
for the Appellant. : 

Mr. Niamatullah, for the Respondents. 

JUDGMENT.—This is the plaintiff's 
appeal in a suit for arrears of rent against 
the defendants from the decree of the Addi- 
tional District Judge of Gonda, dated the 
21st January 1925. The Additional Dis- 
trict Judge -confirmed the decree of the 
Irial Court except on a certain minor matter 
with which we are not concerned in this 
appeal. š 

The original owner of the under-proprie- 
tary tenure in respect of which the rent is 
claimed by the plaintiff-appellant was one 
Muhammad Khan. He made a simple 
mortgage of the entire tenure in favour of 
the father of Raghunath Singh and Birnar 
Singh, respondents Nos. 1 and 2 of the 
present appeal, on the 3lst March 1914. 
The superior proprietary interests through 
a process -with whichewe are not concerned 


Present 


came. ia. be vested. jn one. Musammgt. 
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Kulsum Bandi. Musammat. Kulsum Bandi 
brought several suits for recovery of rent 
against the original under-proprietor and 
other persons who had acquired interest in 
the under-proprietary tenure but to none of 
those suits the mortgagee or his represen- 
tatives were ever made a party. The su- 


. perior proprietor obtained decrees fore rent 


in those suits at a rental which was com- 
puted with reference to the annual gross 
income of thetenure. The mortgagee then 
brought his suit for saleof the property 
over which he held the mortgage, that is 
the entire under-proprietary tenure, with 
which .we are now concerned in this appeal. 
He obtained a preliminary decree on the 
13th November 1918 against the original 
mortgagor and other persons who had 
acquired interest in the under-proprietary 
tenure. This decree was made absolute on 
the 3rd September 1919. In due course the 
under-proprietary tenure was sold in obe- 
dience to the mortgage-decree and pur- 


‘chased by the mortgagee’s sons, Raghunath 


Singh and Birnar Singh, on the 23rd Octo- 
ber 1920. 

The only point argued in support of the 
appeal before us is that the decrees which 
Musammat Kulsum Bandi had obtained 
operated asres judicata in favour of the 
plaintiff-appellant in the matter of the 
amount of rent. We think that the argu- 
ment cannot be accepted. It was broadly 
argued that an auction-purchaser buys the 
interest of the judgment-debtor. lt was | 
also argued that an auction-purchaser ina 
sale under a mortgage-decree buys the 
interests of his mortgagor as they stood at 
the date of the purchase. According to our 
judgment both these lines of arguments 
miss the crucial point which‘ig involved in 
the proposition necessary for the learned 
Advocate forthe appellant to establish in 
support of the plea of res judicata. We have 
to consider the ndture and the extent of 
the estate which a purchaser at an auction 
sale in execution of a mortgage-decree ac- 
quired under that sale. Tf we were to decide 


this case according to English Law nothing 


could be easier than to make ourselves 
perfectly intelligible. On a mortgage hav- 
ing been created in respect of an estate in 
fee simple the legal estate at once vests in 
the mortgagee and the mortgagor is left 
with nothing more than an equitable in- 
terest which is popularly described as equity 
of redemption. But though we are not 
administering the rules of English Law we, 


1016 


think weare perfectly justified for the pur- 
poses of deciding the plea of res judicata in 
resorting to the distinction just now men- 


tioned. When this particular mortgage was . 


made by Muhammad Khaw in favour of 


-Sital Bakhsh, the father.ofthe respondents 


Nos.. land 2, both the mortgagee and the 
mortgagor held separate defined interests in 
-their own rights. None could be said to 
-represent the other and when the sale took- 


-place in pursuance of that mortgage all 


that the auction-purchaser got wasthe estate 
whiċh had remained with the mortgagor. 
To that extent he is the representative of 
the mortgagor but as’ regards the interest 


| which he himself held, which we prefer to 


describe: as the legal estate that vested in 
him all: along from the date of the. mort- 


gage right up to the date of the purchase, . 
_ it is admitted that" that estate was ‘never 


represented in the suits for arrears of rent, 


- The view which we are taking is expressed 


in..a different form in a recent decision of 
the High-Court of Bombay in the case of 


- Ramchandra Dhondo v. Malkapa Narsapa 


(1). -We desire to say most respectfully 


: that we are in entire agreement with that 
_ decision. We must, therefore, hold thatthe 


“ plaintifi-appellant is not entitled to. avail 


‘himself of thé plea of res judicata in the 


. matter’ of the rate of rent as against the 


respondents. 
The appeal-fails' and is dismissed. with 


: costs.. 


Z. K. Appeal dismissed, 
(1)-36 Ind, Gas. 443; 40 B. 679; 18 Bom. L. R. 757. 





CALCUTTA-HIGH COURT. . 
Apprats FROM APPELLATE DicrEEs Nos, 2318 
AND 2319 of 1922 ann 1266 To 1268-oF 1923. 
: April 20, 1925. . 
` Present:— Mr. Justice Cuming . 
2 “and Mr. Justice Chakravarti. 
SOHANI CHARAN EA WAE nk 
` APPELLANT 
versus 
MBHER BANU AND oTHpRS DEFENDANTS — 
RESPONDÈNTS. * 

Bengal Tenancy Act (VIII of 1885), ss. 105, 110— 
Landlord. and tenant—Kabuliyat, providing for pay- 
ment -of additional rent for additional area—Proceed- 
ing taken by, landlord for settlement of fuir rent for 
additional gtea—Back ` rents; whether: can be recovered 
on basis of kabuliyat, < - 


CHANDI CHARAN LAW v, MEHER BANG. 


(91 1 0.19234 


Where a landlord who is entitled to recover gddi- 
tional rent for additional area under the terms of a 
kabuliyat executed by the tenant elects to apply under 
s. 105 of the Bengal Tenancy: „Act forthe settlement 
of fair, rent-.on:. the ground 'of~ additional rent for 
additional area, he is bound by the terms of s. 110 of 
the Act and’. such séttlement: < Cin take efiect only 
from the beginning of the agricultural- year“ next after 
the date of the decision ‘fixing the'rent. It is not in 
such a case open to the ‘landlord to sue for the back 
zena of the additions area on the ‘basis of the kabu- 

iyat. 

Appeals against the decrees ofthe Dis- 
trict Judge, Noakhali, dated the- 25th July 
1922, affirming those of ‘the , Munsif, Fen, 
dated, the 19th: January 1922.” 

Mr. Narendra. Chandra Basu (with him 
Babu Satyendranath Mitra), for the Apher 
lánt. 


J UDGMEN mi, — These five appeals raise 
a point of some importance. The plaintiff 
in all the five appeals is the latidlord, aid he 


.sues for arrears of rentof 1323, 1324, 1825 and 


1326 B. 5. in respect, ofa certain. ‘taluk and 
four jotes. Thè suit for rent. was -btought 
under the terms of a kabuliyat ‘for addition- 
alrent for.an additional -area‘ “which Had 
been found in cértain settlement proceedings 
undér s. 105 of the Bengal ‘Tenancy Act. 
It would’ appéar that there :wefé certain 
settlement proceedings under ‘Ohapter “X 
of the Bengal Tenancy Act and, during the 
course of those proceédings the landlord ap- 
plied under s.105 for. settlement of fait’ renis 
in respect of.the taluk and the four jotés pn 
the ground of additional rent for ad ition- 
al area, The Settlement Officer’ has: given 
‘an increaséd' rent for the inereased: ‘area. 
‘The landlord has now sued for..rent ofithe 
original area plus’ the’ back rents’ for the 


‘additional area which ‘has been: found, tb,. be 


in the defendants’ possession by the. Sèttlè- 
ment Officer: The lower Courts have: allow- 
ed the plaintiff's claim so far..as‘‘regards 
the rent for thé original. ares: but ‘have 
disatlowed’ his’ claim: for | additional’ rent 
for'thé additional areon" the’ ground that 
aa the plaintiff had procéeded. ‘under s. 105 
of the Bengal ‘Tenancy Act, the, increased 
rental took effect from thé ‘beginning: ofthe 
agricultural year next after the date'of-the 
decision’and'that, therefore, -his’ claim’ for 
atiditional rent ‘for the additional area-ifor 
the périod previous to, the decision was Hot 
sustainable. | 

The learned Advocate appesring for the 
appellant landlord has contended that-evéii 
though under the terms of’ s.: 110, ‘the. 
additional rent woulf be realizable from the 
agricultural: year next after ‘the date -of-the 

e 


fot. Ò. 1995) 
` décidién' of the Séttlément Officer, still under 


__ the terms of his contract he is entitled to“ad- 
‘@itiondl ‘refit for the additional area, for the 


eat q thresyeats preceding the date of the Settlé- 


t 


. ment Officér’s decisión and that ‘the Settle- 
‘mént Officer's décision is no bar to the plaint- 


5 is suing-for additional rents: We are, how- 
Ta ver; of-opinion that" the decision of- the 


leatned’ ‘District Judge is correct. Sectiofi 
(110 of the Bengal Tenancy Aet provides 
“that when a “rent -is settled by. a Revenue 
“ Officer-aunder- this” Chapter, -it shall take 


N effect fromthe beginning of the agricultur- 


ve 


- al year next after the date of the decision 
„fixing the rent”; 
< Now, it was open’ to: the plaintiff to have 
‘i Waited: ‘until the final publication of the 
‘“ “Record of Rights; and, he could, then, three 
.- months, after the. final ‘publication, have 
' brought a suit: on ;the contract. “He did 
, Hof} however, chodse -to-do-so; He elected 
a Temedy which was also opén to him, 


namely, to apply’ under: s. 105. and having. 


done so, h'e is bound by the’ térmSof g. 110 
|. Whigh,.provides. that “such! settlement -of 
“Tent: shalltake: effect- from- the beginning 
ofthe agricultutal:year next after the date 
“of :the-décision fixing therent ; but having 
`, progeeded under.s.'105) it was mot open to 
him to, sue on the” contract “for the back 
rents: of the additionalates?: This being 
80, the: decision: of the’ learned | District 
a nudge is- correct: and: these five appeals are 
“dismissed. - 

‘Agathe’ reapondants do nat appear we, ‘do 
Snot: make. any kaa as td “costs “of these 
Appeals. wo 
, A Keo 


5 


PANEN 


Appeals dismissed. 





“MADRAS. HIGH COURT. . 
í “APenAL, AGATNSI Avpititate ORDRE No. 71. 
Sere ne gin 1993. 
J uly 21, 1925. 
spur Present’:—Mr, Justices Jackson. ` 
» VEMULAMANDA ‘BHADRAYYA ‘- 
7 ND ANOTHER DBHENDANTS A PPRLLANTS 
Y E VERSUS > ah 
“ PENUMETOHA! J AGGARAJU— h 
_. PLATINTIFH-—-RESPONDEKT, 

“Hudetion of decree—Judgment-dedtor, whether en- 
tiled to sefutinize’ validity of previous applications— 
Kailure to. raise, objections, effect of —Res judicata. 

“There iè nothing in law absolutely prohibiting a 
ae aerial SRE -thg validity of all 


es. à 


i eer as 


he os 


VEMBLAMANDA BHADRAYYA Vi" PENUMETOHA JAGGARAJU. 
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the previous applications for execution made by the 
decree-holder; but in practice he will often find that 
he is barred by res judicata. [p. 1018, col. 2.) 

.Where a judgment- debtor is appraised of proceedings 
in execution, it is incumbent on him to raise all legal 
objections to their sustainability and if he omits to 
do so itis not competent to him to make an appli- 
cation subsequently to have it declared that certain 
prior execution proceedings were invalid or that a 
previous execution petition was barred by limitation. 
[p. 1017, col. 2; p. 1018, col. 1 


e: Appeal against an order of the Court 
of the Subordinate Judge, Narasapur, in A. 
S. No. 191 of 1922, dated the 26th January 
1923, preferred against an order in E. A. 
No, 3186 of 192l in O. S. No. 1156 of 1913 
on the file of the Court of the District 
Munsif, Bhimavaram. 

Mr. K. Venkatarama Razu, for the Appel- 
lant.- 

Mr. P. Somasundaram, for the Respond- 
ent. 

JUDGMENT.—<Appeal against the 
order of the Subordinate Judge of Narasa- 
pur, in A. S. No 191 of 1922, 
“The decree-holder in O. 8S. No 1156 
of 1913 filed execution applications in 1914, 
1918 and 1919. On 7th December 1921, the 
judgment-debtor moved the Court of exe- 
cution under s. 47 of the ©. P. O., for 
a deelaration that the execution petition of 
1918 was barred by limitation, and thus 
the proceedings of 1919 would also not be 
valid. 

It has been found by the District 
Munsif in the original proceedings that 
the petitioner was duly appraised of the 
execution petition of 1919 and then was 
the time that she should have contested 
the validity of that of 1918. The ques- 
tion for determination is whether she can 
raise the plea at this late stage., 

The case reported as Rajilagivipathy v. 
Bhavani Sankaran (1) is good authority for 
holding that such pleas should be advanced 
at the “earliest opportunity and if the party 
fails to take action „he cannot raise them 
on subsequent occasions. The Privy Coun- 
cil ruling reported in Ragak of Ramnad , 


~v, Velusami Tevar (2) is to the same effect. 


The passage quoted on page 756 of Rus-, 
tom]i’s Limitation Act, 3rd Edition: “The 
reasonable construction of the words of 
cl. 5, Art. 182 would seem not to allowa 


(1) 80 Ind. Gas. 103; 47 M. 641; 19 L. W. 650; 47 
Le J: 4; (1924) M. W. N. 527; (1924) A. IR. M.) 
67 

(2) 59’ Ihd:eOas. 880; 40 M. DL. J. 197; 19:A L.J. 
188: 13 L. W. 290; (1921) M W.N. 51; 330. L.J. 
218; 25 G. W. N. 581; 23 Bom. L. Re 701; 29M. L. T 
345; 48 L A. 45 (P. 0 
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roving examination into all the previous 
applications in order to ascertain whether 
there might not be a weak link in the 
chain” seems, as the learned commentator 
himself- observes to be too unequivocally 
worded. It might run “there is nothing 
in law absolutely prohibiting a party from 
examining all the previous applications; 
but in practice he will often. find that he 
is barred by res judicata,” . 

I find that the present case is one 
where the party had full opportunity of 
raising the question at the time of the 
application of 1919 and she cannot raise 
it .after the proceedings of 1918 and 1919 
have been allowed by her to be treated as 
in accordance with law. The findings of 
the lower Courts are correct. . 

I see no force in the contention that 
the learned Subordinate Judge gave no 
finding. He distinctly states what he holds 
to be the correct view, but adds that it 
is unnecessary because he has also found 
that no petition lies unders.47 of the C. 
P. Œ, a point which requires no con- 
sideration, since I have confirmed the order 
of the lower Courts on the merits. 

The appeal is dismissed with costs. 

Z. K. Appeal dismissed, 


pana 


NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT. 

Sgeconp CIVIL APPEAL No. 431 or 1924. 
November 6, 1925. 
Present:-—Mr. Findlay, Officiating J. C. 
Musammat SARJA AND ANOTHER— ` 

—PLAINTIFFS-—A PPELLANTS 
$ VETSUS 
Musammat TULSI AND ANOTHER—- 


DEFENDANTS—*RESPONDENTS. 

Registration Act (XVI Qf 1908), s. 28—Sale-deed, 
registration of—Property situate in and outside juris- 
diction of Registratjon Officer—Vendor having no title 
to property within jurisdiction—Non-transferable pro- 
perty included in sale-déed—Registration, validity of-— 
Transfer of Property Act (IV of 1882), s. 54—Sale— 
Delivery of possession—Constructive possession. 

Registration of a sale-deed is invalid if-the title of 
the vendor is found to be non-existent in the only 
item of the property sold thatis situate within the 
jurisdiction of the Registration Officet. fp. T020, col. 1.] 

In order to render registration a nullity, it is not 
necessary that the fraud pragtised on, or misrepre- 
sentation made to, the Registering Officer must be by 
‘both the parties in collusion. Any “fraud or mis- 
representation by one party alone is sufficient to 
render the registfation a nullity. [ibid.] 


BARJA V, TULSI, ae Ce 


(91 I. O. 1928] 


For the purpose of registration, the Registering 
Officer is bound in normal cases to accept the descrip- 
tion of the property given in the deed presented for 


, registration before him and such registration is ab- 


golutely void if one of the “properties described in the 
deed is on the face of if non-transferable, viz., an 
occupancy field, irrespective of the fact whether it i 
really so or not. [p. 1019, col: 2.] : 
For the purposes of s. 54 of the Transfer of Pro- 
perty Act in order that a sale.of immoveable property 
avorth below one hundred rupees should be ‘valid, 
there must be a real delivery of the property, and 
merely some. sort of constructive possession is not 
sufficient. [ibid.] ' ' 
Appeal against the decision of the Dis- 
trict Judge, Bhandara, in Oivil Appeal 
No. 6 of 1924, dated the 30th November 


1923. . 
Messrs. M. V. Abhyankar and A.V. 

Wazalwar, for the Appellants, r 
Mr. M. B. Kinkhede, 


R. B.,.for the Re- 
spondents. . ee 4 


JUDGMENT.—The present appel- 
lants Musammat Sarjaand Musammat Janki 
brought a suit against defendants-respond- 
ents Musammat Tulsi and Musammat Zibu 
for a declaration that the deed of gift dated 
the 19th March 1913 executed by Muka the 
deceased father of the plaintifis and of the 
second defendant in favour of the first 
defendant was void. In partioular it. was 
urged that the registration of the document 
of gift at Brahmapuri was invalid and was 
only effected there by fraudulently inserting 
amongst the property to be passed-a mango 
tree situated in Mouza Bothali of the 
Brahmapuri Tahsil, whereas all the other 
property was situated in-the Bhandara 
Tahsil. ; 

On the issues which arose on the plead- 
ings of the parties the Subordinate Judge, 
Bhandara, came to the following findings:— 

(a) that Muka’s ownership of the trees in 
question was not established ; 

(b) that the registration of the deed of gift 
at Brahmapuri was in the circumstances a 
nullity ; a 

(c) that, the plea of an oral Will by Muka 
was not established and that the deed of 
gift could not be regarded as such a Will. 

Musammat Tulsi appealed to the Court of 
the District Judge, Bhandara. The latter 


*heldthat Muka had: acquired the mango 


tree or at least .a share in it from the 
rightful owner Dewaji before he executed 
the deed of gift, and that the said deed 


.of gift*conferred a good and valid title 


on the appellant Tulsi, On these find- 
ings the Judge ofthe lower Appellate Court 
reversed the decision of the first Court and 

a Wan. a Ai 


TOLT; O. 1925] 


- dismissed the plaintiffs’ suit. The plaintiffs 
“have now come up to this Court on second 
appeal, ‘ 
“The first and all important points fer 
consideration is whether Muka was the 
owner of the mango tree in question either 
in ‘whole or in part prior to the execution 
of the deed of gift dated 19th March 1913. 
The terms of the deed of gift (Ex. P-1) are 
“unequivocal in this connection and clearly 
imply that the said tree was unreservedly 
Muka’s property just like the other items 
included therein. The all important 
evidence in’ this connection is that of 
D. W. No. 1, Tatu, the son of Dewaji, the 
‘vendor of the tree in question. The first 
defendant is the daughter of the sister of 
this witness. who deposed that when Muka 
attempted to register the deed of gift at 
‘Brahmapuri, it was discovered that no pro- 
perty in the said Tahsil belonged to Muka 
and hence it was arranged to transfer the 
tree tohim. This witness frankly admits 
that no possession of the tree was given 


over to Muka until after the parties had re-- 


turned from Brahmapuri to Bothali. He 
further makes the all significant admission 


that Dewaji only held a one-anna share in. 


the trée and that it was this only which was 


passed, The gift deed, on the contrary, pur- . 


ports to transfer the whole tree. . 

Now, in the case of a sale under s. 54 
ofthe Transfer of Property Act of tangible 
immoveable property under Rs. 100 in value 
such: transfer can only be made either by a 
registered document or by delivery of the 
property. The District Judge in coming to 
the conclusion he did, has wholly overlook- 
ed this most vital and'essential circumstance. 
At the moment the deed of: gift was execut- 
ed and registered, possession of the property 
had not been delivered over and, therefore; 

‘Muka had no title which he could transfer. 
Over and above this, there is the fact that 
Dewaji's title in the tree.only related to 
4th part thereof; whereas under the deed 
of gift ownership.of the whole tree profess- 
ed to pass. . 


It has been urged on behalf of the re- 


spondeuts that there is clear evidence that 
there was ari intention on the part of Dewaji 
to pass the ownership of the tree to Muka. 
We are not concerned with whether there 
was an intention to transfer the tree when 
the deed of gift was executed and régistered. 
The real vital and essential point is whe- 
ther on the said date Mifka was the owner of 
the tree. This question arises altogether 
e 
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independently,.of the allegations of fraud or 
undue influence,: and there can, in my opin- 
ion, be one answer thereto, It has been urged 


Dh 


` that: the unregistered sale-deed was in effect 


completed at a subsequent date by the 
delivery ofthe property, but the really vital 
point here is whether the condition I. have 
referred to laid down ins. 54 of the Transfer 
of Property Act was complied with or not. 
in my opinion it is patent on the evidence 
that, on the date the deed of gift was exe- 
cuted and registered, Muka was not and 
could not have been the owner of the tree 
in question. For the purposes of s. 54 there 
must be a real delivery of property, some 


. sort of constructive possession is not suffi- 


cient :. cf. Biswanath Prasad v. Chandra 
Narayan Chowdhury (1), In the present case 
on 19th March 1913 there was not even 
proof of constructive possession. 

Thus, on tke date the deed of gift in 
question was registered at Brahmapuri, 
there was no property for transfer situated 
in that Tahsil. lt follows therefrom that 
the registration of the gift deed at Brahma- 
puri was. void and a mere nullity. 

From still another point of view the 
said registration was also necessarily invalid, 
The deed of gift professed to transfer 
amongst other items field No. 173 describ- 
ed as occupancy. ‘It is not seriously con- 
tended that the said field is in reality occu- 
pancy and this was admittedly a misdescrip- 
tion. It cannot seriously -be contended 
that a Registering Officer could be expect- 
ed to hold an elaborate enquiry as to whe- 
ther a field described as occupancy was in 
reality such or not. For the purposes of 
registration, the Registering Officer is in the 
normal case bound to accept the description 
of. the property given in thé «deed he is 
dealing with. From this point of view, there- 
fore, having regard te the absolute pro- 
hibition contained in the Tenancy Act of 
1898, s. 46 (3) and (5), the Registering Officer 
was bound to hate refused to register 
Ex. P-1, which purported amongst other 
things to transfer occupancy rights. There® 
was, in my opinion, no good ground for 
the lower. Appellate Court's refusal pro- 
perly te consider this point, and there wag 
still less reason.for a remand as to whether 
the land’ was occupancy land or not, It 
sufficed for the purposes of the duty of the 
Registering Officer that the land ‘was 
described.as occupancy land and he was 

(1) 63 Ind. Oas. 770; 48 O. 509 at p. 515. 4g I, A. 127 
0). . 
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bound. under: the: ‘law to refjise registra- 
tion, cf. Nilkant v: Ghulya (2). 
| These two points alone are sufficient 
for the disposal of this appeal. I may add, 
* however, that the view of the law put forward 
“by the learned’ District Judge in para. 5 of 
his appellate judgment was clearly incorrect. 
He appears: to have held that even. if Dewaji 
had. no share in the-tree and Muka had really 
acquired no good title therein, that would’ 
not-affect the validity ofthe deed of gift 
. untess both the parties to the transaction had 
actéd'collusively in getting the document 
-- registered at Brahmapuri. Any fraud or mis- 
representation by one party alone would, in 
my opinion; have been ample to render. the 
registration a nullity. I know of no. basis 
< either in Jaw or in reason for the view-enun- 
‘giated-by the learned District Judge in this 
- connection. 
16 follows from’ the above findings that 
. the deed of gift was not- validly registered 
-and:was ih any effect-inoperative because of 
its- registration at Brahmapuri in which 
Tahsil ‘none ofthe property which. was then 
-in'the ownership of Muka was. situated. The 
judgment and decree of: the lower Appellate 
“Gourt: are accordingly reversed and the 
judgmentand decree of the first Court are 
restored. The present respondent No, 1 
“will béar- the plaintiffs-appellants' costs in 
‘allthree Oourts- 
‘NB Decree reversed; 
- (2) 42 Ind. Oas, 384; 13-N.-L. R. 1 





‘ ouDH | CBIEY COURT.. 
| Second Cavin AprraL No. 312 or 1924. 
| November 7, 1925. 
Present :—Mr. Justice Raza. 
Mes MASIH UDDIN AHMED-—PLAINTIFE— 
— APPELLANT 
4 VETSUS 
MUNIR AHMAD AND ANoTHER— 
$ | DEFENDANTS—RESPONDENTS. 

Pre-enip ion—Sale of under-proprietary plot—Vendee 
holder’ of other wnder-pr oprietary plots in village— 
Swit for preemption by superior proprietor--Equal 
rights—-Procedure. 

An. under-proprietary plot in a, „village was sold to 
the defendant who held under-proprietary rights in 
other plots of lard in the village. Plaintiff, Who was 
a ‘superior proprietor in! the village, brought a suit 
to: pre-einpt the sale: 

Held, that the plaintiff and the. defendant were 
equally entitled to pre-empt the sale and that the 
question as tò who was entitled: to the property should 

6- -decided by drawing lots, l 


MASIH UDDIN'AHMED V: MUNIR AHMAD, 


(2) is fully applicable to this case. 


“(98 © 1988} 


Second appeal against a decree of, the. 
District Judge, Barabanki, dated the.. 14th 
April 1924, confirming that of the Munsif, 
Ramsarahighat at Barabanki, dated the 
3ist January 1924. 

Messrs.- Naimullah and Niamatullah, ‘for 
the Appellant. 

Messrs. Ram Bharose Lal and Raj Narain 
Shukla, for Respondent No.. 

J UDGMENT.—This is. ‘a. „plaintiff's 
appeal arising out of apre- emption - case. 
The property sold was an under-preprietary 
plot-in a village of which the plaintiff is 
the superior proprietor, The vendee. holds 
under-proprietary rights in the village. 

The: plaintiff brought the suit alleging 
that he had a preferential right to pre-empt 
the property. The suit was contested by: 
the vendes (defendant No. 2). 

The learned Munsif rejected the ‘claim: 
holding that the vendee had preference as 
against’ the plaintiff. His decision .was 
upheld by the Court of-first appeal.» 

The plaintiff has appealed .to this Court 
challenging the finding on the point.decid- 
ed against him.. ` 

I think this appeal should be. allowed. 
Both the lower Courts were of opinion that. 
the ruling in Muhammad ‘Abdul Aziz v. 
Bhagwan Das (1) applied. to this.case. I 
am not prepared to agree with them. on 
that point. In my opinion the ruling. in 
Raja Ali Mohammad Khan v. Ram Bilas.. 
The 
plaintiff and the vendee are equally-entitled 
to pre-empt the. property. The yyestion as 
to who is entitled to the property should 
be decided by drawing lots. 

Hence I allow the appeal and settin g aside 
the decrees of the Courts below, remand 
the case to the first Court under O. XLI, 
r. 23, Sch. I, ©. P.C., with directions to. 
re- admit the suit under its original number. 
in the register and proceed to determine: 
the suit according to law. 

oe will abide the result, 

Z. Ks- . ' Appeal allowed; ' 

Case remanded.. 
(1) 65 Ind, Cas. 284; 8 O.L J. 560; (1922) A. I. R.. 


(0) 101. 
o 2) 9 O. C. 271. 
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RANGOON HIGH COURT. 
SECOND CIVIL APPBALS Nos. 26 AND 27 
` oF 1922. 
January 1, 1923. 
Present:—Mr. J ustice Maung Kin. * 
MG. PO KIN AND ANOTRER—PLAINTIFRS— 
APPELLANTS i 
Versus 
MG, OH AND ANOTHER—DEFEN DANTS— 
RESPONDENTS. : 


Transfer of Property Act (IV of 1882), ss. 54, 59— ` 


Construetion of document—Transfer by pyatpaing, 
nature of—.Redemption—Specific performance—Trans- 
feror, whether can recover . possession. 

Plaintiff.éffected a transfer of certain property ‘in 


favour of defendant by a pyatpaing but there was nv’, 


registeréd “instrument. Plaintiff ‘brought a suit for 
redemption of the land alleging that the transaction 
was a mortgage and the defendant filed a counter suit 


for specific performance on the ‘ground that the | 


transaction’ was a sale. The Qourt arrived at the 
finding that the transaction was neither a sale nor a 
mortgage: - 

Held, (1) that. on the finding no question of redemp- 
tion or of specific performance could arise; 

(2) that inasmuch as the’ transfer by pyatpaing did 
- not trangfér- any interest in the- property to the de- 


fendant the plaintiff was entitled to recover possession - 


of the property. 

Second .appeal from the judgment and 
decree of the Divisional Court, Myaungmya, 
in C. A. Nos, 103 and 104 of 1921: 

Mr. Hay, for the Appellants. 

Mr. Ba.Tin, for the Respondents. 


JUDGMENT.—I remanded this case’ 


onthe issue: , “Did the plaintiff in this. 
case tender the. redemption money and if 
80, was it before or. after the expiry .of 


three : years. from the, date of the transfer 


by a pyatpaing : ?" 


The concurrent padihan ‘of the lower-. 


Courts are. that the.money was- tendered’ 
after the expiry of the three years. | 

The transfer in question could’ not be 
proved to ‘be a mortgage or sale, as there 
was no registered -instrument evidencing 
it. This was common ground between the 
parties. 

The plaintiff wants . the property back. 
The defendant claims the transaction ‘to be 
a sale with the option of re-purchase within 
three years. 
since past; they ask that the plaintiff may 
be ordered; to .give,them a registered -con- 
veyance as ‘agreéd. upon. Whatever else, 
it might have been, thé transaction was not 
a sale or a mortgage. Jf ib was not a 
mortgage; there is. no question of redemp- 
tion-in. the. proper. sense of the term. It 
follows, therefore, that it: is ‘immaterial to 
consider whether ‘there, was .a. forfeiture 
clause or not and if there was one, whether 
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‘Transfer of Property. Act. 
' itis not mecessary to decide whether Maung 


“And “as that period is: long ° 


@ 
wer * A 
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it.is valid in spite of the English principle 
of law, “once a mortgage always a mort- 
‘gage,” which is embodied in s. 60 of the 
In other words 


Naung v. Ma Bok Son (1) was correctly 
‘decided. There is a doubt as to its correct- 
ness. 

If there was a proper sale effected with 
‘due formalities, the plaintiff must fail and 
“the suit for specific performance must be 

lecreed. But there was no such sale. The 
‘sale by the pyatpaing did not transfer any 
‘interest in the property to the defendant. 
The option of -re-purchase ‘does not affect 
the matter at all. 

Upon the above conclusions the plaintiff's 
suit must be-decreed and the defendant's 
suit dismissed. 

The appeals of .Mg. Po Kin arising out 
of C. R. Suit No, 81 of 1920 and of Civil 
Regular Suit No. 116 of 1921 are allowed 
with costs. 

The point.as to what amount if any, is 
due from Mg Po Kin to the defendant’ does 
not arisein this case. 

The remand was unnecessary. 


6 K. sets Appeal allowed. 
1) 1 L. B. R. 192. 


- OUDH J UDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No, 245 or 1925, 
October 22, 1925. 
“Present:—Mr. J ustice Neave, A. J. O. 
ac aa ire a A ERAR 
VETSU. 
Raja SURAJ, BAKHSH SINGH— 
“PLAINTIFF RESPONDENT. 

Civil Procedure Code (Act eV of 1908), s. 11~Res 
judicata—Custom—Landlord and. tenant—Grove-holder 
—Right to transfer grave*-Decision regarding right of 
“mortgage, whether res judjcata as regards right of sale 
—Burden of pr oof---Presumption. 

Before the principle of res judigata can be applied 
it must be shown that the matter for decision was 


` directly and substantially in issue in a previous suit 


between the same parties. [p. 1022, col. 1.] 

There is an éssential distinction between a transfer 
by a tenant or grove-holder by way of lease*or mort- 
gage and a transfer by way ‘of sale. A previous 
judgment, deciding that a grove-holder has a right to 
mortgage the grove does. not operate as res judicata 
with regard to the right:of the grove-holder to sell the 
grove. [p. 1022, col. 2] 


` According fo’ "the usual custom. prevailing in.Oudh. 


a tenant is debarred -from ‘selling a grove held by 
him, and if he does so the landlord can treat tha 


_ 4088 


portion sold as abandoned and. sue for recovery ‘of 


` possession of such portion ftom thé transferee. [p. 1022, 
eo 2.) ° b . e 


, The terms under which a tênant holds a grove are 
'a matter of contract between him and his ‘landlord. 


' ‘Where, however, a general custom exists with regard 


‘+ be held to have-acted in accordance 
_« fp. 1022, ¢ol-.25 p. 1023,-col. 1.] ; 


WA Sitapur, | } y.. 
` getting dside that of the Munsif, Bishwan, 
~ "dated the 19th November 1924. 


to groves, every Person. who plants a ‘grove must, in 
the absence of evidence of an agreement to thecontrary, 
with the. custom. 


against a decree of the Sub-Judge, 


Appeal C pur 
f r, dated the “12th February. 1925, 


°: Mr. Ishwari Prasad,for the Appellant. 


` Mi.. Bisheshwar Nath, .for Respondent 


No. 1. saa aoe: 
: * JUDGMENT.—The -plaintiff-respon- : 
dent brought a “suit for possession of half ’ 


‘of two plots of grove land and fora decla- 


: Tation that the defendant-appellant” had 


not acquired. any right under a sale-deed 
executed: on the 20th of July 1923.by the 
second defendant in favour of the appel- 


“lant. The defence was’ that the grove had 


been planted after the first regular settle- 


. ment and that there was no custom in the 


-on the gYound ‘that-the plaintiff had failed 


| Phe lower Appellate’ Court 


‘village ‘under which- a grove-holder was 


precluded: from transferring his rights in- 


a grove. There was a further plea that 
the matter was res judicata as asuit in 


_ respect of thé Same grove had been decided 


between the appellant's vendor defendant 


No’2 and the -plaintiff-respondent’s father. | 


The-first’ Court held that the matter was 


‘not res” judicata, but. dismissed. the suit 


to prove the’ custom on which he relied. 
has granted the 


plaintiff a decree” > 0o on? Sp 
- The first plea taken in arguing the appeal 
is that the matter is res judicata. Refer- 
ence is made to ajudgment of the District 
‘Judge of,Sitapur in a case in which the 
present -défendant No. 2 had mortgaged 
„the grove now in guit to a third party. It 
‘was held that the: custom in the wajib-ul- 


. arz forbidding transfers by grfove-holders 


‘had become a dead letter as it was proved 
‘that in more .than one instance such grove- 
holders had mértgaged their rights. An 
appeal was filed in this Court but’ was 
dismissed. © | z E . 

“Before the principle of res judigata can 
“be: applied it must be shown, that the 


matter for devision has been directly and - 
“substantially in issue in a previous suit’ - ( 


between the same parties. In the present 


` casethe question in issue is the right to 


sell, in the previous case it wa the right 


. 


eo. y oe es Pak E i 
GANESH V. SURAT BARHSH sinat. 
Ss a AA } 5 j 


igi I.C. 1925) 
to mortgage.’ As. has been pointed. out in 
Ali Muhammad Khan v. Chhedan, (1), 
there is a essential, distinction betwéen a 
transfer by way. oflease or. mortgage and 
a transfer by ‘way of sale where different 
considerations apply. It may also be re- 
marked that it appears from the judgment’ 
of the lower Appellate Court the question 
of res judicata was not pressed there. I 
think itis clear that the principle does not 
apply in this case. Yi 

The next point taken is that, éven if the 
matter-of the.right of a grove-holder, to 
sell is not held to be res judicata, ‘the 
previous judgments are strong évidence 
-admissible under s. 42 and s. 13 of -the 
Indian Evidence Act. The same considera- 
tion, however, of the essential differencé in - 
character between a sale and a mortgage 
renders this argument of little-avail. Even 
if the evidence is. admissible it is not of 
much ‘value in ‘the present case. 

Two recent decisions of this Court -were 
relied on by the learned Siibordinate, Judge. 
They are Bhikari Lal v. Hadi Ali Khan (2 


“and Mahabir Parshad v. Uman Shankar (3). ` 


The second of these cases is remarkably 
similar to thé. present case. In it also 
only half the grove-holder's rights had been 
soldand the same plea was taken as has 
been taken here that this circumstance 
was inconsistent- with the theory that the 
-grove-holder’s rights had been abandoned. 


“Jt was, however, held that according to the 


usual custom prevailing in. Oudh, a tenant ` 
isdebarred from selling a grove held by 
him and that if he does so the landlord ‘can 


~treat-it as abandoned and sue for recovery 


of possession from the transferee.’ It was 
found that there had been ‘abandonment of 
half the grove. In the . present case all 
‘that the plaintiff is seeking‘is to recover 
possession of halt the grove. | on 


Finally the learned Pleader for the appel- 
lant urged that there could be.no: custom 
in the present case inasmuch as admittedly 
the grove in suit was planted after annexa- 
tion, and, that, therefore, there had not 
beens time for a custom | to’ .grow, up. 
The terms under which the tenant held 
the grove must. bé a matter of contract be- 

"tween him and his landlord. Where, how- 


. (1) 15 Ind.- Cas, 385; 15 O. O.. 91. 

2) 82 Ind. Cas. 810; 1 O. W. N.'520; 100. & A. L. 
R, 1159; 11 O. L, J., 738; (1925) A. 1. R. (O.Y 239- 

(38) 85 Ind, Cas. 527;-30. W. N. 22-100. & A. 
L. R. 1310; L. R. 6 A. (0) 39; 12.0, L. d, 258; 1925) 
‘ATR. (0) 319; 28 O. ©. 138.. 


_ prevalence in Oudh. 


hi Z. K. 


- (91. £. 0.1933]. . 


` éver, a general custom exists with regard to 


groves itis obvious that every person who 


_ plants a grove must in the absence of any 


evidence ofan agreement to the contrary 
be held to have acted in accordance with 


“the custom. In the Bench ruling which 


has already been referred to it was found 
that. the custom now set up by the 
plaintiff in the present case was of general 
“The appeal fails and is dismissed with 
costs. ee 

‘Appeal dismissed. 


ALLAHABAD HIGH COURT. 
- Second Crvin APPrAL No. 1240 oF 1925. 
i October 22, 1925. 
© Present:—Mr. Justice Sulaiman and 
Pi Mr.- Justice Mukerji. 
_ JHARBU RAM—Derenpant—APPBLLANT 


` VETSUS 
Thakur BAHORAN SINGH alias BAHURI 
LAL AND OTHERS—PLaAINTIFFS AND 
` DEFENDANTS-—RESPONDENTS. 

Hindu Law—Joint family—Alienation by manager 
to pay off barred debt, validity of. 
. A manager of a joint Hindu family, other than the 
father, has no power to alienate the family property 


Jin lieu-of any antecedent debt of his own. 


alienation by him can-only bê upheld if the transfer 
is for legal necessity or for the benefit of the family. 
The payment of a barred, debt is nota necessity and, 
therefore,an alienation of family property’ by the 
‘manager for the payment of such a debt cannot be 
upheld. [p. 1023, col. 2; p. 1024, col. 1.] 


“Second appeal against a decree of the ` 


District Judge, Agra, dated the 16th March 
1925. ` f , 
` Mr. P. L. Banerji, for the Appellant. 


; JUDGMENT.—This is an appeal bya 


. defendant mortgagee arising out of a suit 


for partition of certain properties, Origin- 
ally a mortgage was made by Ram Dhan 
the plaintiffs’. grandfather in the year 1902 
in favour of the mortgagee's predecessor. 
Subsequently, after the grandfather's death 
and in the year 1919 three out of his four 
sons, Narain Singh, Deo Sukh and. Punni 
‘Lal executed a fresh mortgage in lieu of the 
amount due on the previous document. Ite 
is conceded that Narain Singh was the 
eldest mémber of the family then alive and 
was the karta. Tikam Singh the plaintiffs’ 
father the fourth son of Ram Dhen was 
alive. He was probably not then in the vil- 
lage and was living with his father-in- 
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law. He did not join -in the deed. By 
1919 when the second document was exe- 
cuted twelve years had expired since the 
first mortgage. In view of a clause entitl- 
ing the mortgagee to recover the whole 
amount in case of default of payment of 
interest, the mortgage debt had become 
time-barred according to the rulings of 
Gaya Din v. Jhuman Lal (1) and Shib 
Dayal v. Meharban (2). In the present case 
the mortgagee had also pleaded payment 
of further interest so as to save limitation, 
but that plea was not substantiated in the 
opinion of the learned District Judge. 

< The Court of first instance held that the 
plaintiffs were bound by the mortgage of 
1919 inasmuch as it had been executed in 
lieu of a debt due from the plaintiffs’ grand- 
father Ram Dhan which was an antecedent 
debt.. The learned Appellate Judge has, 
however, come to a contrary conclusion and 
held that the plaintiffs are in no way bound 
to pay the mortgage of 1919. The learned 
Advocate for the appellant contends that 
on the authority of a recent Full Bench 
case Gajadhar v. Jagannath (3) even a 
time-barred debt is a good debt and can 
form a good consideration for an alienation 
by a mahaging member of a joint Hindu 
family. His contention is that a time-barred 
debt is a debt under the Hindu Law which 
did not recognise any rule of limitation. 
That case, however, is clearly distinguish- 
able. The Full Bench had to consider the 


_ power of the father of a Hindu son to trans- 


fer property in lieu of an antecedent debt 
of his own which had become time-barred. 
The Full Bench came to the conclusion that 
such a debt, although the remedy to recover 
it was barred, still existed as a debt and 
was, therefore, an antecedent debt in lieu of 
which a father could alienate tlte property. 
The case of a mere manager of a Hindu 
family is, however, diffgrent. He has no 
power to alienate the property in lieu of any 
antecedent debt of his own. An alienation 
by a managing member can only be upheld 
if the transfer is for legal necessity or for 
the benefit of the family. The point to be 
considered, therefore, is whether thee mort- 


gage made hy Narain Singh the managing ° 


member.of the family can be said to have 
been for legal necessity. If the legal remedy 


(1) 28 Ind. Cas. 910; 37 A. 400; 13 A. L. J. 510. 

(2) 69 Ind. Cas. 981; 20 A. L. J. 819 at p. 828; 
(1923) A. L R. (A) 1; 43.4 27. 

(3) 80 Ind. Oas. 684; 23 A, L. J. 601; 1924) A. L R, 
(AJ) 551; 46 A. 775. p 
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to recover the debt of 1902 had become time- The eviction of the tenant by the’ true owner mèsi. “ 


ih : .. not, however, be by actual, disposséssion of the tenant, 
> barred by 1919 there was obviously no ‘neces If the true owner is armed with .a.legal procesa. tors? 


sity’ to pay this amount. The mere fact that eviction which cannot be: lawfully resisted; even though! - 
Narain Singh, Deo Sukh and Punni. Lal the tenant is not put out of possession, the threat'to put: 
imagined that they were bound to pay it would ee gat of possession amounts: in law to eviction. , 
* not necessarily make ita legal necessity so Uet 
Hill v. Saunders, (1825 107 `B, R 17 J; 4 `B, p Oe 
as to make the alienation binding on Tikam 529:7 D. & R. 17; 0829) 238; 2 nati 1 Car.& 
Singh. In this view of the matter it is P.80; 41... 0. 8): ‘K. B. 2; 8RR. B75, Matthey v. 
oped to Tikam Singh or his sons to repudi- Curling, (1922) 2 0.180 at p. 232; 91 L. J, K. B. 
ate his liability under this mortgage on 993; 127 L. T. 247; 46S. J. 386; 38 T. L. R. 415 and Doe 
%.- Barton, Gey 114 E. R. 452; “ll Adi & E. 307; 3P. 
the ground of.want of legal necessity. * & D. 194; J. Q. B. 57; 4 Jur. 439; 52 R. R: 354, 
The.other point urged on behalf of the einen 
appellant is that when the partition comes Defendant was, Jet into possession of certain lands 


_ by, the plaintiffs predecessor-in-title. Notice was 
to be ee Barer tae Py ae eye -served.upon the defendant by the Government under 
gage-aced o Should, IIb can be done 5,7 of the Madras Land Encroachmerit. Act‘of (1908) i 


conveniently. and without prejudice to the on account ofsalleged unauthoriséd ‘occupation of - 
plaintiffs: right, be allotted to the other bro- Goverment land.” The ea, gia stored to 
overnment and accepted a pata from them. In a 
wel jade ie ae ree Ae eiit by the plaintiff in ejectment umder' the. original’ * 
opinion one way or .the other. In fact all Held, that the plaintiff could not. plead estoppel. f 
that he has held is that plaintiffs are entit- under a. 116 an pe, ae vena a ‘ud ane as 
- succeed against the defendant unless he: was alle, to 
ne 1o one Murti a a A kn ne ae T out 2 titlo against, the, Government. [p. 1026; col, , 
of liability for the mortgage of 1919. The Leiters Patent Appeal, against the- judes 
‘question what. would-be an equitable and ment and decree'of Mr, Justice Wallace, in.. 
just method of.partition will come up for §.. A. 834 of 1921, preferred against’ | 
consideration when the final- partition will decree of the. Court, of the Third. Additional |‘ 
be carried. out. The appeal. is accordingly , Subordinate , Judge,’ Tanjore, ab Mae Pa 
dismissed under O. XLI, r. 11, O.P: C. .ram,in A. S. No. 5 of 1920, preferred against: « 
Z. K. Appeal dismissed. that: of the Court of the District .Munsif,” | = 
` Shiyali, in O. S..No; 357, of: 1918. : 


-Mt S.. Muthiah., Mudali, ‘tor ithe App? 


lants. ` 
~Mr. C.. A.. Seshagiri: Sastri, : tor the, ‘Re 
4 spondent. vv... 

JUDGMEN T.—This spa is against ~ 

MADRAS HIGH COURT. ` the judgment of our learned. l. prothier-AWal > 

LETTERS PATENT APPEAL No, 28 or 1924. ` lace, J., allowing S.A. No: 8 34'6£1991 “The... 
September 11, 1925. only point in, this-appeal. ‘is. whether’ B- 116. Ai 
: Present :—Mr. J ustice Devadoss and of the Indian Evidence Act is ‘a: bar to” ‘the, “a 
o Mr. ‘Justice Waller. plaintiff's suit.: It-is found. “that ‘ther des: ie 
ALAGA PILLAI--Piaintirr—Arpattant fendants were let: into possession. of: the”! A 
wersis plaint.. property 40 years: before the’ suit BY n 

RAMASWAMY THEVAN AND orgers— ` the plaintiff's ‘paternal: grandfa ther. Thes i 

“ DerENDANTS .Nos:' 1 To 5—RESPONDENTS. plaintiff brought the suit for ejecting: the. 


Evidence, Act (Lof 1872). 8. 116-—Landlord and defendants.from:the possession of the plaint y, 


tenant—Estoppel--Tenant, eviction of, by true owner 
e —Attornment to tue owner—Suit in ejectment by property. The District Münsif’ of' stati rh 


landlord—Jus tertii, plea of, whether can be taken. dismissed the . suit. as. being’: “barred,” by et 
e. No tetant can set up a jus tertii ina third person limitation. : 
in answer to a suit by the person who let him into On appeal the Additiotal: ‘Bubérdinate..; 


possess But where the true owner gjects the 
tenani Pa the possesison of the land, ae tenancy *Judge of ‘Tanjore: ‘at Mayavaram | Bét aside: < 


ceases and after the eviction the tenant can attom the decree of. the ‘District Munsif. and. SAVE: © 
to the true owner and set up his title inenswer to a decree to the plaintiff for possession. ofthe. 
a suit in ejectment by the.landlord who let him into property and. directed him to: pay Rs, 400 


possession. In sucha case the landlord cannot.rely. 
upon the law of estoppel as contained in s. 116 of the as. compensation being the value of the 


EvidencejAct Jas preventing. his formey tenant from house on the suit property, Wallace; J., set 
pleading a jus tertii ina third person, [p. 1025, col.l.] aside.the decree ofthe Subordinate ‘Judge 
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and restored that of the District Munsif. 
The. plaintiff has preferred this appeal.. 
Mr. Muthiah Mudaliar for the appellant 
contends that the defendants were not 
entitled to set up the title of the Govern- 
ment in answer to the plaintifi’s suit. His 
argument is that the plaint land is a por- 
tion of Survey No. 493 and that he is the 
owner of the whole Survey No, 498 though 
he paid tax only.for.the trees standing 
thereon, and the defendants having been 


let into possession by the plaintiff's pre- 


decessor-in-title are bound to deliver pos- 
session to the plaintiff. Under s. 116 of the 
Indian Evidence Act, no tenant of immove- 
able property, or person claiming through 
such tenant, shall during the continuance to 
the-tenancy, be permitted to deny that the 
landlord of such tenant had at the begin- 
ning of the tenancy, a title to such immove- 
able property. No tenant can set upa jus 
tertit in a third person in answer to a suit 
by the landlord. But it is well-settled that 
where .the true owner ejects the tenant, the 
tenant could attorn to the true owner and 
set up the title ofthe true owner in answer 
to a suit for ejectment by the landlord who 
let him into possession. So long as his 
tenancy is subsisting the tenant is not en- 
titled to set up the title of a third person. 
But if;he is evicted from the possession of 
the land by the true owner then the tenancy 
ceases and after the eviction he could attorn 
the true rowner. +The eviction need not 
be by actual dispossession of the tenant. 
Ifthe true owner is armed with a legal 
process for eviction which cannot be law- 
fully: resisted even though the tenant is 
not put out of possession, the threat to put 
him out of possession amounts in law to 
eviction. In this case the 
served upon the defendants notice Ex. ILI 
(b) under s.: 7 of the Madras Land Encroach- 
ment Act III of 1905. The Land Encroach- 
ment ‘Act provides means by which per- 
sons in unauthorised occupation of Govern- 


ment land may be evicted. Under s. 7: 


before taking proceedings under s. 5 ors. 6 
the Collector or Tahsildar or Deputy Tahsil- 
dar as' the case may be, shall cause to be 


served on the person reputed to be in -un-° 


authorised occupation’ of land being the 
property of Government a notice specifying 


the land so occupied and calling on him to - 


show cause before a certain date why he 
. should not, be proceeded against under s, 5 
or uaders, 6. Uader s. 3, any person un- 
authorisedly occupying any land which is 

45 
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the property of the Government shall be 
liable to pay the full assessment imposed on 
the land. Under s. 5 a person in unat- 
thorised occupation of land belonging to 
Government may be made liable to pay 
what is known as penal assessment. Under 
s. 6 any person unauthorisedly occupying 
any land for which he is liable to payeas- 
sessment under s. may be summarily 
evicted by the Collector. Exhibit III (b) is 
a notice issued under s. 7 and on the failure 
of the defendants to comply with the terms 
of the notice eviction would have followed 
as a matter of course. The defendants paid 
the assessment and a year before the suit 
was brought they accepted patta from the 
Government. Exhibit III (b), the noticeunder 
s. 7 of the Madras Land Encroachment Act 
III of 1905 amounts in law to eviction. If the 
plaintiff had title to the land he should have 
brought a suit against the Government for 
a declaration that the land is his and for 
the recovery of the penal assessment levied 
from him as well as from his tenants. He 
did not take any action against the Govern- 
ment. The explanation given by Mr. Mu- 
thia Mudaliar isthat the plaintiff was a 
minor at the time and he attained majority 
only within three years before the suit. But 
that would not save his right against the 
Government. 

The case in Lledeth Thavazhi v. Elianga- 
thil Sankara Valia Rajah Avargal (1) is 
distinguishable from the fact of the present 
case. In that case there was no eviction by 
the owner having paramount title. If the 
alienee attorns toa third person though he 
has true title, that would not protect him 
against a suit of the landlord in ejectment. 
It is unnecessary to discuss the cases cited 
by Mr. Seshagiri Sastri for the respondent 
such as Hill v. Saunders (2), Matthey v. 
Curling (3) and Doe v. Bagton (4). In Ram 
Chandra Chatherjee v. Pramatha Nath 
Chatterjee (5)-it was héld that it was open 
to the tenant to prove a subsequent cesser 
of the landlord’s title by ouster by the 
holder of a title paramounfand to attorn 

(1) 45 Ind. Cas. 656; TI. W. 574; (1918) AW. N, 
376; 8 L. W. 44; 24 M. L. T. 79, 

(2) (1825}107 E, R. 1157; 4 B. & O. 529; 7 D? & R. 
17; 9 Moore 238; 2 Bing 112; 1 Car. & P. 80; 4L. J, 
\o. 8.) K. B: 2; 28 R. R. 375. s 

(3) (1922)°2 A. ©. 180 at p. 232; 91 L. J. K. B. 593; 
127 L. T. 247; 66 S J. 388; 38 T. L. R. 475. : 

(4) (1810) 113 E. R. 432; LL Ad. & B. 307; 3 P. & D. 
194; 9 L. J. Q. B. 57; 4 Jur 432; 52 R R. 354, 

(5) 63 Ind. Cas, 754; 35 C. L. J, 148; (1922) 
(0) 237, : 


, 
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to the latter without actually going out of 
possession. The eviction by the true 
owner or the oWner of the paramount title 
puts an end to the tenancy and if the tenant 
attorns to the true owner he does not do 

~s0 as a tenant of the landlord who let 
him into possession but accepts a new 
tenancy from the true owner. It does not 
matter in cases of this kind that the 
true owner is the Government. A tenant 
is not entitled to set up the title of the 


- third person even though the title is that 


of the Government. But he is entitled 
to plead that he was evicted by the true 
owner whether the true owner be the Govern- 
ment or a private person and that after such 
eviction he attorned to the true owner. In 
such a case the landlord who let him into 
possession cannot rely upon the law of 
estoppel as contained in s. 116 of the Indian 
Evidence Act as preventing his former 
tenant from pleading a jus tertii in a third 
person. The defendants in this case were 
evicted by the Government from the plaint 
land before the date of thesuitand the ac- 
ceptance of patta hy them was after the 
eviction and, therefore, the plaintiff cannot 
succeed against the defendants unless he is 
able to make out atitle against the Govern- 
ment. The Secretary of State is not a party 
to the suit arid thereis no finding that the 
plaintiff has a better title than the Govern- 
ment, whereas the evidence seems to point 
the other way. 

In the result the Letters Patent Appeal 
is dismissed with costs, 

V.N. V. 

Z. K. 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrers Nos, 2434 
e “AND 2435 oF 1922. 
; August 13, 1925. 
Present :-—Justice Sir Hugh Walmsley, Kr., 
l and Mr, Justice Mukerji. 
. BHABATARINI DEVI—DEFENDANT 
—~APPELBANT 


VETSUS 

ROY KIRAN CHANDRA ROY BAHADUR 

` AND OFHEXS—PLAINTIFFS— RESPONDENTS, 
e Civil Procedure Code (Act V of 1908), s. 1l—Rent 
suit, finding arrived in—Subsequent suit for rent not 
triable bf Court which decided previous suit—Res 
judicata—Appeal, second—Finding of fact—Evidence 
agnored—Interference by High Court. , Ki 

A finding arrived at in a rent suit tried by a 
Courf not having jurisdiction to try a subsequent 
suit for rent between the same parties does not 
operate as res judicata in the subsequent suit, although 
he decision in the previous puit is a valuable picce 
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of evidence to be considered in the subsequent suit. 
|p. 1027, col. 1.] 

Where in arriving at a finding of fact a lower 
Appellate Court ignores a valuable piece of evidénce 
altogether, the finding is not binding on the High 
Court in second appeal [p. 1027, col. 2.] 

“Appeals against the decrees of the District 
Judge, Faridpur, dated the 9th of June 
1922, modifying those of the Munsif, Farid- 
pur, dated the 2nd of May 1921. 


Babus Jogesh Chandra Ray and Surendra 


. Nath Das Gupia, for the Appellant. 


Dr. D. N. Mitter and Babu Surendra Nath 
Bose, for the Respondents. 


JUDGMENT. 

Walmsley, J.—These two appeals arise 
from two rent suits. . The suits relate to 
two successive periods, one from Baisakh 
1319 to Pous 1322, and the other from Magh 
1322 to the end of 1325. The annual rent 
is Rs. 345, so with the addition of a claim 
for damages at the rate of 25 per centum 
the claim in each suit is well above Rs. 1,000. 

The defendant-appellant’s case is that the 
plaintiff-landlord has dispossessed “them 
from three of the plots comprised in the 
tenancy and leased those three plots to 
another party and on that account they say 
that they are entitled to a suspension of 
rent. As to thetruth of their allegation, 
they refer to the decision in a previous suit 
for rent in respect of the same tenancy. 
That suit was fora shorter period and the 
amount claimed was less than Rs. 1,600 and 
the suit was tried and determined by a 
Munsif whose pecuniary jurisdiction did 
not go beyond Rs. 1,000. That officer, there- 
fore, would not have been competent to try 
these two suits and on that account the 
Courts below have held that a decision in 
the former suit does not operate as res ' 
judicata. After rejecting this argument 
they have come tothe conclusion that the 
plaintifis have not dispossessed the defend- 
ants from any part of the tenancy. 

On behalf of the defendants, it has been 
urged once more that the principle of res 
judicata does apply to the question whether 
the tenants are entitled to a suspension of 
rent. "Itis conceded that the fact that the 
Munsif who tried the earlier suit would not 
bave been competent to try the present 
suits takes these suits outof the provisions 
ofs. 11 of the C. P. C., but it is said that-the 
statement of the law in that section is not 
exhaustive and reference is made to remarks 
by their Lordships of the Privy Council in 
the cases of George, Henry Hook v. Admi- 
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nistrator-General of Bengal (1) and Rama- 
chundra Rao v. Ramachandra Rao (2). It is 
nobmecessary to examine those decisions at 
length or to refer to the earlier decision 
mentioned in the former, The extension 
of the doctrine to which they allude wfll 
not assist the appellants in these suits. Ia 
fact the passage in the second judgment ‘on 
which reliance is placed begins with these 
-words “it-is not competent for the Court, in 
the case of the same question arising be- 
tween the same parties, to review a previous 
decision no longer open to appeal, givén by 
another Court having jurisdiction to try 
the second case.” I have no hesitation in 
holding, that these two decisions do not 
modify in any way the effect of the decision 
in the case of Run Bahadur Singh v. Locho 
Koer (3). 

With this argument decided against the 
appellant, it is said for the respondent that 
the appeal is concluded by the findings of 
fact. I cannot accept this view, for the 
reason that the decision in the previous 
suit mast be regarded as a valuable piece of 
evidence, and must recieve its due weight. 
Itis unfortunate that the argument in the 
lower Appellate Court was directed only to 
showing that the decision operated as res 
judicata, for this misled the Judge into 
ignoring it altogether. The position, there- 
fore, is this. It is nowan admitted fact 
that the three plots are comprised in the 
village demised to the defendants, that 
they are not in the possession of the defend- 
ants and that they are in possession of the 
tenants of an adjoining village who pay rent 
for them to the plaintiffs. Those are the 
facts admitted now. In the earlier suit, 
however, the plaintiffs maintained that the 
plots did not form part of the defendants’ 
tenancy at all, and the decision, in which 
the plaintiffs now acquiesce, was that they 
are part of the defendants tenancy. The 
learned Judge- refers to the.- inconsistent 
attitude of the plaintiffs and even to their 
wilful misrepresentation, and quotes a 

(1) 60 Ind. Cas. 631; 25 C. W. N. 915; 19 A. L. J. 
366; 40 M. L. J. 423; 29 M. L. T. 336; (1921) M. W. 
N. 313, 33 C. L. J. 405; 3 U. P.L. R. (P. 0.) 17; 23 
pom: x R. 648; 14 L. W. 221; 48 ©. 499; 48 I. A. 187 
| (2) 67 Ind. Cas. 408; 26 €. W.N. 
154; 45 M. 320; 35 C L.J. 645; 16 L. W. 1; (1922) M. 


- W. N. 359; 20 A. L. J. 684; 43 M. L, J. 78; 24 Bom. 
L. R 963; (1922) A. I. R. (P. C.) 80; 49 I. A. 129 
P. C.). : 

(8) 11 0. 301 at pp. 303, 309; 121. A: 23; 4 Sar. P. 
A 5 602; 9 Ind. Jur, 202; 5 Ind, Dec. (N. s.) 960 
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passage from the judgment of this Court, 
and yet he proceeds to find that the dis- 
possession was not by the plaintiffs. If he 
had treated the decision in the former suit 
as a valuable piece of evidence and examin- 
ed ‘the other evidence to:see whether it dis- 
placed the finding in the earlier suit, his 
conclusion might have been different. 

On theother hand I wish to point out 
that the learned Judge appears to be in 
error when he says that the persons in 


“posssession are relatives of the plaintiffs’ 


bargadar. This, however, may be nothing 
more than aslip of the pen, to judge from 
the argument based on it. 

I think it is not possible for us to decide 
the question : we must send the cases back 
to the lower Appellate Court for that Court 
to hear the appeals afresh in the light of 
what I have said and to decide them in 
accordance with law. The costs of the 
hearing in this Court will abide the result. 

Mukerji, J.—I agree. 

Z. K. Appeal allowed : 

Case remanded. 
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MADRAS HIGH COURT. 

SECOND Civin ApPsars Nos. 1454 To 1457 

AND 1476 oF 1922. ag 
April 16, 1925. 

Present :—Mr. Justice Phillips. 
PERIAKARUPPA THEVAN AND OTHERS— 
DEFENDANTS—A PPELLANTS 

versus j | 
AIYANARS AND OTHERS—PlI,AINTIFFS. Nos, | 
ro 13, 15 ro 22, 24 ro 28 anp 31 To 33— 
RESPONDENTS. 

Landlord and tenant--Inam lands—Efeetment suit 
—Kudivaram right; grant of—Presumption—Burden 
of proof—Occupancy rights, acquisition of. pa 

In considering the nature of an inam grant, viz., 
whether it was a grant of the melvaram only or a 
grant of both melavaram and kudivaram, no presump- 
tion can be made in favdur either of the grantee or 
of the cultivator. Each case must be considered on 
its own facts. [p. 1028, col. 1} ° l 

“In a suit for ejectment the plaintiff must prove his 
right to eject the defendant. |p. 1028, col. 2.) 

In asuit forejectment of certain tenants from inam 


713; 30 M. L. T.e lands it was found that the defendants and their 


predecessors-in-ihterest had been in possession of the 
suit lands from 1843 onwards and thatthey had been 
disposing ef their rights in the lands and dealing with 
them ‘as if they had a right of occupancy. -There was 
no evidence to show that the original grantee of the 
inam had himself been in occupation of the landa 
before the grant: | 
. 
s 
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Held, that the burden lay upon the plaintif to 
prove that he had the right to eject the defendants 
and that in the abgence of proof thatthe plaintif 
owned the kudivaram right in the suit lands the de- 
fendants must be held to have acquired rights of 
occupancy and were consequently not liable to eject- 
ent. [p. 1029, cols. 1 & 2.) : 


Second appeals against.the decrees of the 
Court of the Second Additional Subordinate 
Judgé, Madura, in A. S. Nos. 21, 22, 23, 
29 and 154 of 1921, preferred against those 
of the Gourt of the District Munsif,-Melur at 
Madura, in O. S. Nos. 445, 446, 417, 449 of 
1917 and 502 of 1919 respectively. 

Mr. C. S. Venkatacharair, for the Appel- 
lants.. 

Mr. A. V. Viswanatha Sastry, for the Re- 
spondents, 


JUDGMENT.—In these appeals the 

question at issue is whether the plaintiffs, 
minor inamdars, are entitled to evict the 
defendants who are cultivating their inam 
lands. 
The lower Appellate Court has found that 
the tenants have not proved their occupancy 
right, and that they have not subsequently 
acquired the right of occupancy; and has 
accordingly decreed the suits in favour of 
_ the plaintiffs. i 


[n these-appeals itis contended that the 
lower Appellate Court: has not: considered 
the decision of the Privy Council in Chi- 
dambara Sawaprakasa Pandara Sannadhigal 
v. Veeram&=7e244,(1). In that case it was 
finally laid down hatin considering the 
nature, of an inam) grant, namely, whether 
it was a grant of the melvaram only or a 
grant of both melvaram and kudivaram, 
no presumption can be made in favour 


either of the grantee or of the cultivator, 


For a long period, this Court had held 
that there was a presumption, especially in 
. the case of Brahmins that the grant was 
only of the melvaram. This presumption 
was held to be wrong py the Privy Council 
in Upadrashta Venkata Sastrulu v. Divi 
Setharamudu.(2) which Says that each case 
must be considered on its own facts. Sub- 
sequent to that decision a Full Bench of 
this Court in Muthu Goundan v. Perumal 


1) 63 Phd. Cas. 538; 45 M. 536; 16 L. W. 102; 31 M. 
T; 54; (1922) M. W. N: 749; 43.M. L. J, 640: (1922) 
L'R 
9 I. A. 286 (P. C). 

(27,51 Ind. Cas. 304; 43 M. 166; 17 A. L. J. 725; 37 
ELS, 42721 Bom. L. R. 925; 26 M. L T. 175: 30 
G-L; J. 441; 10 L. W. 633: 240. W. N, 19946 L A. 
123,2 U, P, L R, (P, 0) 16 (P, C). 
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A. 
4 
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. (P. ©.) 292; 87 0. L. J- 19); 27 0. W, N. 245; | 


(91 I. 6. 1925] | 
Iyer-(3) held that there was an initial pre- 
sumption in favour of the grant of bath 
varams. In Chidambara Sivaprakasa Pån- 
dara Sannadhigal v, Veerama Reddi (1) this. 
judgment bas been referred to. It is pointed’ 
out by the learned Judges that the Full 
Bench decision is clearly in error and that 
there is no presumption one way or the other. 
In the present case, therefore,it would appear 
that in the absence of any presumption that. 

- plaintiffs own the kudivaram, itis incumb- 
ent on them to prove such right, which 
must beinvoked to support their claim, to 
eject defendants. The ordinary principle 
that a person suing in ejectment must prove 
his right to eject willapply. The learned 
Subordinate Judge has started his judg- 
ment with an assumption “that the burden 
ison the cultivating tenants to show that: 
they and their predecessors-in-title have 
been in occupation of the. identical lands 
from a date anterior to the grant.” Admit- 
tedly the grants to the plaintiff's predeces- 
sors were prior to the British rule gnd it 
would be extremely difficult for the defend- 
ants to prove that at the time of the grants- 
their predecessors were actually in possés- 
sion of the lands. It seems to me, therefore, 
that on the authority of Chidambara Siva-. 
prakasa Pandara Sannadhigal v. Veerama 
Reddi (1) the burden in the present suit 
is on the plaintiffs to prove their right to 
eject. ; 

It is, however, contended for the respon- 

dents that this principle laid down by the 

Privy Council in 1922 bas been modified in , 

1923 by the judgmentin Nainapillai Mara- 

kayar v. Ramanathan Chettiar (4) in which- 

it is stated :— 

“It cannot now be doubted that when a 
tenant of-lands in India, in a suit. by his 
landlord to eject him from them, sets 
up a defence that he has a right of per- 
manent tenancy in the lands,the onus of 
proving that he has such right is upon the 
tenant.” : 

It iscontended that by reason of this - 
dictum, the burden is upon the defendants 
to prove their occupancyright. The deci- 
sion in Nainapillai Marakayar v. Ramana- 
than Chettiar (4) is based upon two prior: 


dases, Secretary of State for India v. Luch-, 
(3) 63 Ind. Cas. 790; 44 M. 588; 40 M. Li J. 429; 13° 

T Bi 483; (1921y M. W. N. 263; 29.M. L. T. 398 
at 

( (4) 82 Ind. Cas. 226; 47. M. 337; (1924) A. I R” 

(P. C.) 65; 49 L. W. 259; 22 A. Li J. 180; 3f. M. D.T. 

10; (1924) M. W. N. 293; 46 M. L. J. 546; 100. &.A,. 

L, 1. 464; 28 O., W. N &09; SIT A838 (P,O) ` 


Venkatachala Goundan (6), 


f91 T. 0, 1928) 


meswar Singh (5) and Seturatnam Aiyer v. 
In both these 
cases it was either admitted, or found as 
a fact, that the tenants had ‘been let ifto 
possession by thelandlord and that con- 
sequently when the tenant claimed , to 
possess occupancy right, it was incumbent 
upon him to prove it. I think the same prin- 
ciple has been repeated in Nainapillai Maru- 
kayar y. Ramanathan Chettiar (4). That ` 
case does not in any way modify the judg- 
ment of their Lordships delivered in the 
preceding year. In Nainapillai Marakayar 
v. Ramanathan Chettiar (4) it is stated that 
the lands in respect of which a decree in 
ejectment has been made are part of the 
endowed property of the temple and that 
it is not disputed that the defendants were 
‘tenants’ of the temple oflands to which the 
suit relates. It had been definitely found by 
the Subordinate Judge thatthe plaintiffs had 
both varamsin the lands and consequently 
it was mcumbent on the defendant to prove 
their occupancy right, If one were to inter- 
pret the judgment otherwise, it would appear 
that Chidambara Sivaprakasa Pandara San- 
ndhigal v. Veerama Reddi (1)and Nainapillai 
Marakayar v. Ramanathan Chettiar. (4) are 
in conflict, and inasmuch as the judgment 
in the former is not referred to in the 
latter, Ido not think that anysuch inference 


can be drawn, if the cases can be explain-, 
As I have said ` 


ed in any other manner. 
above, the later case follows -two prior 
cases in which the land itself belonged to 
the plaintif, and consequently I think that 
in this last case also it must be deemed that 
the judgment is based on such an assump- 
tion. If Iam correct in this, the present 
suits have to be determined in accordance 
with the principle laid down in Chidambara 
Sivaprakasa Pandara Sannadhigal v. Veer- 
ama Reddi (1) and that is, that there 
is no presumption that the grantee of an 
inam is holder of both varams. In this view 


_it might be advisable to set aside the find- 


ing of the Subordinate Judge ‘and ask for 
another finding; but inasmuch as the facts 
are all bfore me, I do, not think it is 
necessary. The District Munsif has dealt 
with the defendants’ evidence at considera- 
ble length and. has, found that the defend- 


(5) 16 C. 223;, 16 I. A. 6; 13 Ind. ar 10; 3 Sar. P. 
0. J. 275; 8 Ind. Dec. (xN. 3. 147° (P.C 

(6) 56 Tnd. Cas. aS 43M! 567; (1920 `M. W. N. 61; 
72 M. L. T. 102; W. 39% 38 M. Iu. J. 476; 22 
Bom. L. R. ae isa: i J. 707; 47 LA, 76; 23 C, W, 
N, 485 (P. 0). a 
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-ants and their predecessors-in interest have 
been in possession of the suit lands at any 
rate from 1843 onwards and that they 
have been disposing of their rights in those, 
lands and dealing with them as if they had 
this right of occupancy. There is not a 
particle of evidence to show that the origin- 
al grantes was himselfin occupation of 
the suit lands before the grant and the 
only available evidence as to the tenants 
in possession shows that so far back as 
there is any record, the defendants and 
their predecessors have heen cultivating 
the lands and dealing with them as if 
‘they had this right of occupancy, The 
learned Subordinate Judge has not refer- 
red to any particular facts in favour of 
the plaintiffs beyond reciting the history 
of land tenures in this Presidency and, 
although that history is not inconsistent 
with the grant of the actual land to plaint- 
iffs,it does not support such a grant to any 
greater extent than a grant of melvaram 
only, Each case has to be determined on 
the evidence given therein. In the present 
cases the District Munsif is right-in hold- 
ing that the plaintiffs have not “proved their 
right to eject. $ 

The lower Appellate Court's decrees are, 
therefore, set aside and the decrees of the 
District Munsilf restored with costs both 
here and in the lower Appellate Court, 

V. N. V. 


Z. K. Appeal allowed, 


ee 
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NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT. 
Cyu Reviston No 61 or 1925. 
Auguste8, 1925, 

Present:—Mr. Findlay, Officiating J. O. 
C. P. AUTOMOBILE ENGINGEI RING 
Co.—DEFENDANT—APPLICANT 
versus 
RAMCHANDRA VISHWANATH— 
Pratntirr—Non- APPLICANT. 

Contract’ Act “IK of 1872), s. 23—Motor Vehicles 
Act (VIII of 1914}, s.“1 Halil ie rules, r, 23—Con- 
tract for running motor lorry at night, legality of—~ 
Illegal contract—Deposit, whether can be recovered. 

The running of a heavy motor lorry at night ‘in 

travention of r. 28° of the statutory rules” made 
ander s. 1L of the Motor Vehicles Act being an offence, 
me agreement in respect of the samed is illegal and ag 
such void. [p. 1030; col. 1.] 
It isnot open to either of the par ties to an illegal 
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contract to plead that he was ignorant of the provi- 
sions of the law making the contract illegal. ;[p. 1030, 
col, 1. 

Tn I of the failure of an illegal contract, a party 
paying a certain amount as a deposit at the time of 
the contract isnot entitled to its refund under the 
principles underlying the maxim in pari delicto potior 
est conditio possidentis, [p. 1031, col. 2.) 

Application for revision of an order of 
the Small Cause Court, Nagpur, dated the 
25th October 1924, passed in Civil Suit- 
No. 116 of 1923. 

Mr. S. R. Pandit, for the Applicant. 

Mr. Gadgil, R. B., for the Non-Applicant. 


ORDER.—The main facts of this case 
are sufficiently clear from the judgment of 
the Small Cause Court, Nagpur. The de- 
fendant-Company have now come up on 
revision against the judgment and decree 
of that Court, awarding Rs, 176 to the plaint- 
iff-non-applicant. 

Only three grounds have been pressed 
in revision. The first and most import- 
ant of these is that the contract between 
the parties was void under s. 23 of the 


‘Indian Contract Act, its avowed purpose 


including the use of a heavy motor vehicle 


‘in question between the period commencing 


half an hour after sunset and ending half 
an hour before sunrise. Some attempt on 
behalf of the plaintiff-non-applicant has 
been made to contend that the motor lorry 
in question was nota heavy motor-vehicle. 


The evidence on record, both oral and 


documentary, leaves not the slightest doubt 
upon this point. It, therefore, follows that 
within the knowledge of both parties this 
motor-vehicle was to be usedin direct con- 
travention of r. 28 of the statutory rules 
made under s. 11 of the Indian Motor 
Vehicles Avt of 1914. The Judge of the 
Small Cause Court on this point held that 
it was necessary that both the parties should 
contemplate an unlawful manner of per- 
formance and that in*the present case there 
was nothing to show that the plaintiff could 
have had reason to believe that the lorry 
could not be legally run at night, 

This view of the law Iam unable to 
accept. The principle applicable in a case 
like ¿he present is surely that of ignorantia 
legis neminem excusat. The ‘running of a 
heavy lorry at night constitutes a criminal 
offence. Clearly, therefore, in my opinion, 
the object of the contract was an unlawful 
one and it follows that the whole contract 
was void. I may add that in*the case of 
the defendayt-C8mpany the presumption 
of their unlawful nature of the contract is, 
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even stronger than in the case of-the 
plaintiff, because it must be strongly pre- 
sumed that as the owner of the vehicle in 
question they must have been aware of the 
law applicable thereto. , 

‘Even, however, if I had not found. it 
necessary to hold that the contract was 
yoid, it would clearly seem to me to have 
been, in the circumstances of this case, 
voidable at the option of the bailor under 
s. 153, Indian Contract Act. In this con- 
nection I may say that although this Court | 
must be reluctant to interfere with “a find- 
ing of fact, “yet the connected finding 
arrived at on point (a) of the lower Court's 
judgment is so clearly erroneous and 
against the weight of the evidence that I 
should have been unable to accept it. The 
lower Court holds that the defendant- 
Company knew that the plaintiff was to 
use ihe vehicle as a public one, plying for 
hire on the night in question. The gefend- 
ant-Company’s allegation on this point was 
that the plaintiff only informed them that 
he wanted the vehicle to convey the actors 
and their luggage to the theatre. The 
lower Court holds that the order (Ex. P-1) 
supports the plaintiffs allegation in this 
connection, The endorsement in question 
reads as follows:— 

“Send lorry on hire at 8 P.M., opposite 
Rajaram Library, Nagpur, for carrying 

passengers from Sitabuldi to Mahal at Re. 1 

per mile.” f 

Ido not think it would be safe to pre- 
dicate any presumption either way on the 
vague entry of this sort. Itis, at the most, 
as consistent with the theory that only the 
actors were to be carried as with the other 
theory. The omission of any reference to 
incidental matters of the actors’ luggage 
seems to me a very minor one. On the 
other, hand, if the defendant-Company had 

known that the motor was to be used on a 

constant succession of trips for carrying 

passengers qu hire, it seems to me indubit- 
able, that this specific purpose would have 
been mentioned, Not only so, but can it 
he credited for one moment that the defend- 
e ant-Company would have let out the lorry 
for such purpose at a total sum of approxi- 
mately Rs. 3G? The oral evidence shows 
that this sum was obtained from the plaint- 
iff as the approximate total charge which 
would be due from him to the Company. 

It is difficult to suppose for one moment 

that the defendant-Company would ever 

have let out the lorry for such a purpose 
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with full knowledge that the plaintiff's 
intention and object were to obtain in a 
single night many times the amount which 
‘the Compariy were charging him. ° 

- Over and beyond this the vehicle had 
not on the date in question been registered 
as a public conveyance. This was apparent- 
ly done only on the 26th of October 1923, 
or about a week later. [t is grossly im- 
‘probable that the -defendant-Company 
would ever; have entered into an illegal 
and improper transaction of this sort with 
their eyes open. It is true indeed that they 
sent out the lorry with a driver who had 
not his license. But this was a venial act 
_of omission, which is relatively unimport- 
ant compared with the other fault which 
the Company would have committed if they 
had only allowed the plaintiff to take out 
this vehicle to ply for public hire on the 
evening in question. The lower Court, in 
dealing with this question of fact, arrived 
at the decision in a manner which shows 
considerablé confusion of thought. The 
Judge seems to think that the only alterna- 
tives were that the plaintiff either asked 
for the lorry with the bona fide intention, 
as is said to have been stated by him, of 
carrying the actors and their luggage, or 
he asked for it for carrying passengers 
generally. . 

There is ‘another and obvious alterna- 
tive which seems to me to be far nearer 
the truth of the evidence on record. This 
is that to the defendant-Company [the 
plaintiff stated his object was of carrying 
the actors,and their luggage, whereas 
his real and concealed intention was to use 


the vehicle for carrying any passengers on . 


hire on the night in question tothe theatre. 
Now, on this point we havs, on the one side, 
-theevidence only of the plaintiff and, on the 
other, the evidence of Gopal Krishan (D. W. 
No. 3), the Chief Clerk of the Company, and 
the evidence of Mr. Green (D. W. No. 4), 
the Manager, I cansee no reason whatever 
why two witnesses of their standing should 
Geliberately, perjure themselves on such a 
‘point as the present, They are both empha- 
tic on the point that theplaintiff stated that 
<. his object was to convey the actors and theif 
luggage. Against their evidence there is 
only that of the plaintiff himself, and the 
same Judge, who disbelieves the Chief 
Clerk and Mr. Green as against thé plaint- 
iff on the plaint I am concerned with, dis- 
believes the plaintiff on ‘other points of fact: 
_ cf. the lower Court's finding on point (d). 
- e 
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The balance of the oral evidence on 
point (a) is thus overwhelmingly in favour 
of the defendant-Company and when to this 
are added the other general considerations, I 
have mentioned above, it seems to me that 
this Court must necessarily interfere with 
the finding arrived at by the lower Court on 
point (a). I think that it has been fully 
established that the defendant-Company 

* only supposed that the lorry was to be used 
for the specificpurpose of carrying the actors 
and their luggage. There isno reason for 
supposing that they had any knowledge that 
the plaintiff intended to allow the vehicle to 
ply for hire generally from this point of 
viewalso, therefore, under s. 153 oftheIndian 
Contract Act it was open to the defend- 

‘ant-Company to have considered the con- 
tract as void as against them. | : 

My previous. finding, however, neces- 
sarily implies the failure of the plaintiff's 
suit, but as there have been considerable 
fault on both sides, inasmuch as the defend- 
ant-Company also sent out thevehicle with 
a driver who had nota license, and, more- 
over, sent it out in direct contravention of 
motor r. 28, already referred to, 1 think it is 
equitable that the parties should bear their 
respective costs both in this Court and in the 
lower Court. I order accordingly, the plaint- 
iff's suit being dismissed. There can, I 
may add, be no question even of plaintiff 
recovering his deposit of Rs. 30, the maxim 
in pari delicto potior est conditio possidentis 
clearly applying in the circumstances of the 
present case. 


N. H. Order accordingly, 


OUDH CHIEF COURT. 
SECOND CIVIL APPEAL No. 1 or 1925. 
November 7, 1925. 
Present :—Mr. Justice Raza. . 
: RAM DAYAL —PLAInTIFF—APPELLANT 
é A versus 
NISAR HUSAIN KHAN—DEFENRANT 
: — RESPONDENT. 
Easements Act (V of 1882), s. 60 {b)-—License to 
-construct building—Construction of building—License, 
whether can be revoked—Use and occupation, damages 
for, whether can be recovered. | 
~ Where land is given to a licensee free of rent for 
building a house thereon and the licensee constructs 
the house, the licenss becomes? irrevocable under s. 60 
(b) of the Easements Act and it is hot thereafter open 
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to the licensor either to revoke the license or to seek 
. to recover from:.the licensee damages for use and 
occupation of thé land. 


Second appeal against a decree of the 
Subordinate Judge, Lucknow, dated the 6th 
September 1925, upholding that of the 
Munsif, North Lucknow, dated the 29th No- 
vember 1923. 

“Mr. Piare Lal Varma, for the Appellant. 

Mr. Salig Ram, for the Respondent. 


JUDGMENT.—This is a plaintiff's 
appeal: arising out of a suit to recover 
Rs. 144 as damages for use and occupation of 
the plaintiff's land. 

The plaintiff brought a suit against the 
defendant {to recover possession of land 
numbered 136 and 133 in November 1917 
on the allegation that it had been given to 
the defendant on.condition that he would 


- vacate it when required by the plaintiff to 


do 80. The claim ‘was resisted by the de- 
fendant.fon the ground that the land was 
given for building purposes and that he 
could -not be ejected as he had made per- 
manent constructions and incurred expenses 
acting upon the license. That suit was 
dismissed as it was held that the plaintiff 
could not revoke the license under s. 60 (b) 
of the Easements Act. The plaintiff then 


filed asecond suit in June 1920forrecovery - 


of rent but withdrew it afterwards. The 
present suit is the third suit which the 
plaintiff has brought to recover damages 
from the defendant fat Rs. 4a month. The 
defences were (1) that the defendant being 
a licensee free of rent the plaintiff could not 
recover damages for use and occupation of 
the land and (2) that the suit was barred 
bys. lloftheC. P. CG. and O. Ii, r. 2, 
Sch. I ofthe C. P. C. The first defence 
was accepted by both the lower Courts. The 


‘learned Judge of the Court of first appeal 


did not think it necessary to decide if the 
suit was barred bys. ll ofthe C. P. CO. He 
did not agree with the finding of the first 
Court that the‘suit was barred by O. II, r. 
2, Sch. Iof the 0: P. ©. However, as 
| the first contention of the defendant was ac- 
* cepted the appeal was dismissed with costs. 

The*plaintiff has appealed challenging 
the finding on the point dectded against 
him. ‘*So far as I see, there is no force in 
this appeal., It was. admitted by the plaint- 
iff's Pleader in the first Court thatthe land 


| in question, had been given: to the defend- 
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sum from the defendant now as damages 
for use and occupation of the- land. The 
conditions remain as they existed at ‘the 
time the license was granted. The defend-. 
ant acting upon the license has executed 
a work of permanent character and incurred 
expenses -in the execution thereof. The 
license cannot be revoked now by the plaint- 
iff under s. 60 of the Easements Act. Hav- 
tng failed in the ejectment suit the plaint- 
iff cannot now turn round and‘ say that 
the defendant is liable to pay damages for 
use and occupation of the land. The de- 
fendant has done nothing which may” give 
the plaintiff a cause of action for damages. 
I think the suit was rightly dismissed by 
the first Court and the learned Subordinate 
Judge was perfectly right in dismissing the 
appeal. 

Idismiss the appeal with costs. The 
applicant should pay the respondent's costs, 
The decree of-the Court of: first appeal is 
confirmed in all respects. ` 


Z. K. -Appeal dismissed. ` 





BOMBAY HIGH COURT. 
CIVIL APPLICATION No. 146 or 1924. 
March 31, 1925. 
Present:—Sir Norman Mecleod, Kr., 
Chief Justice, and Mr. Justice Coyajee, 
NANALAL LALLUBHAI—Dgrenpant— 
APPLICANT ` 


COHHOTALAL NARSIDAS—Prawwrire— 


í OPPONENT. 
Provincial Small Cause Courts Act (IX of 1887), 


„Sch. II, Art. 24—Limitation Act. (IX of 1908), - Sch: T 


Art. 120—Suit to recover money payable under ae 
whether cognizable by Small Cause Court—Limita- 
tion. 

A suit to recover a sum of money. directed to be 
paid to the plaintiff under. an award -is not a suit to 
contest an award within the meaning of Art. 24 -of 
Sch. II to the Provincial Small Cause Courts Act and 
is, therefore, not excluded from the jurisdiction of-a 
Small Cause Cotirt. . 

Such’a suit is governed by Art. 120 of Sch. I to tho 
Limitation Act. 


Mr. M. B. Dave, for the Applicant. 
e Mr. H. V. Divetia, for the Opponent. 


JUDGMENT.—The plaintiff filed this 
suit asa Small Cause suit to recover’ money 
awarded to him against the defendant by an 
oral award delivered in July 1919. The 
suit was filed on March 8, 1924, The de- 
fendant pleaded; (1) that the Small Cause 


4 
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Court had no jurisdiction as the case came 
within item No: 24'of thé Second Schedule 
of the Provincial Small Cause Courts Act; (2) 

. that the suit was barred by limitation. The 
Judge’ decreed the “plaintiff's claim. Now 
item No. 24in the Second Schedulerefers to a 
suit to contest an award. The award in this 
case is admitted. The plaintiff is only seeking 
‘to recover what was awarded to him. It is, 
therefore, not à suit to contest an award, and 


the’ Small. Cause Court had jurisdiction. ` 


Reference may be made to Simson v. Mc 
Master (1). ` 
"Then the defendant says that this is a 
suit for money; the period of limitation is, 
therefore, ‘three years. The plaintiff says 
that a suit to enforcé an award comes under 
Art. 120.° In Rajmal Girdharlal v. Maruti 
Shivram (2), the plaintiff applied to file 
an award made on an arbitration out of 
Court. The application was. numbered as 
asuit,but it was summarily rejected without 
trying the validity of the award, on the 
‘ground that, treated asa suit, it was time- 
barred. The plaintiff next filed a regular 
suit to enforce the award. It was objécted to 
as being barred by res judicata, as well as 
by limitation. It was held that a suit to 
enforce an award was a suit not provided 
for by any other “Article of the Indian 
Limitation Act, sc that the time was six 
years under Art. 120. The petitioner relies 
upon ‘the - decision of this Court ‘in 
Fardunji v. Jamsedji (3). The question 
thers was whether a suiton an award was 
& suit for specific performance. So far as 
we can gather, there was no question of 
limitation argued before the Court, nor was 
it decided that a suit to enforce an award is 
in reality a suit to recover money directed 
' by the award to be paid to the successful 
party, so that the period of: limitation for 
such a suit was three years and not six. 

- The Rule, therefore, must be discharged 
with costs. 
ZK ` 

(1) 13 M. 344; 4 Ind. Dee. (x. s.) 952. 


(2) 59 Ind. Cas. 755; 45 B. 329; 22 Bom. L. R. 1377. 
(3) 28 B. 1; 5 Bom. L. R. 705.4 l 


Rule discharged. 
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PRIVY COUNCIL. 
APPEAL FROM THE PATNA HIGH COURT. 
July 21, 1925. : 
Present:—Lord Shaw, Lord Carson, 
Sir John Edge and Mr. Ameer Ali, 
SOURENDRA MOHAN SINHA 
AND OTHERS— APPELLANTS 
versus ee 
HARI PRASAD SINHA AND oTrsers— 
RESPONDENTS, 

Sonthal Parganas Regulation (III of 1872), ss. 6, 6 
—Sonthal Parganas Regulation (V of 1893}—Scnthal 
Parganas Regulation (III of 1908), s. 5—Mortgage 
suit relating to property situate within Sonthal Par- 
ganas—-Interest, amount of, allowable—Civil Proce- 
dure Code*(Act V of 1908), ss. 11, 84—Cause of action, 
whether can be split up—Relief not asked for in 
previous suit, whether barred—Interest pendente lite, 
grant of--Discretion of Court—Privy Council, appeal 
to—-Practice—Accounts, examination of—Hindu Law 
—Mithila School—-Debts incurred by father jointly with 
other members of Jamily—Pious duty of sons to pay 
off debts. hei 

The effect of s.5 of the Sonthal Parganas Regula- 
tion HI of 1908, which replaced s.5 of the Sonthal 
Parganas "Regulation III of 1872, has been to exclude 
for the future the jurisdiction of Civil Courts to try 
cases relating to any lands in the Sonthal Parganas 
only during such period as the land should be under 
settlement, the period being reckoned from the time 
when the land is notified as under settlement to the 
time when the settlement is completed. [p. 1038, col. 2.] 
- Where a suit is instituted in a Court outside’ the 
Sonthal Parganas with respect to property a part of 
which is situate within the Sonthal Parganas the Court 
in which the suit is instituted must be deemed to bé 
one’ having’ jurisdiction in the Sonthal Parganas 
within the meaning of s.6 of the Sonthdl Parganas 
Regulation III of 1872 as amended by the Sonthal 
Parganas Regulation V of 1893, and the: Court in 
making a decree in sucha suit is bound to ecmply 
with the provisions of that section which limits its 
powers [p. 1039, col. 1.] : 

The decreeing of interest after the date of the in- 
stitution of a suit is within the discretion of the 
Court, and as a rule the Privy Council will not inter. 
fere with the exercise of this discretion by á High 
Court in India. [p 1010, col. 2.} t 

The policy of the O. P. O. is that® plaintiff should 
not have the right to split up a cause of action against 
the defendant and to claim a decree on it in a later 
suit when he might have chimed the same ‘cn it in 
a previous suit. [p. 1041, col. 2.] . 

Where a mortgagee, iwa suit to enforce the mort- 
gage, failsto ask for a personal decree against the 
mortgagor, he cannot ask for this relief in a subse- 
quent suit instituted against thesmortgagor. [p. 1041 
cols 1 & 2] iy 

Inan appeal from the decree of a High Court in 
India, in a suit which involves a prolonged examinat 
tion of numérous items of advances and loans and of 
the evidtnce relating to them, those who impfign before 
the Privy Councilthe findings of fact arrived at by 
the High Couyt upon which it based its decree, must 
draw the attention of their Lordships to the materia] 
evidence which they suggest that the High Court 
misunderstood or failed to appreciate, and on which 
they conteng that their Lordships should come to g 
conclusion different from that at which the High 
Court arrived. [p. 1041, col. 2.] 
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The Hindu Law of the Mithila Schoo] is the Law of 
the Mitakshara except in a few matters in respect of 
which the Law of the Mithila School has departed 
from the Law of the Mitakshara. [p. 1042, col. 2.] 
Under the Mithila School of Hindu Law a son ora 
egrandson does not escape from his pious duty of 
paying off debts incurred by the father or grandfather 
merely onthe ground that the debts were incurred 
by the latter jointly with another member of the joint 
family. [ibid.] 

Consolidated appeals against the decrees 
ofthe Patna High Court (Sir Dawson Miller, 
Kt., ©. J. and Justice Sir John Buckanill, 
Kt.,) dated the 12th April 1922, printed as 
66 Ind. Cas. 945. 

Messrs. De Gruyther and S, Hyam, for 
the Appellants. 

Messrs. G. Lowndes and E. B. Raikes, for 
the Respondents. 

JUDGMENT. 

Sir John Edge.—tThese are two 
consolidated appeals from a decree of the 
12th April, 1922, of the High Court at 
Patna, which varied a decree of the 17th 
June, 1918, of the Subordinate Judge of 
Bhagalpur. 5 

The suit in which these consolidated 
appeals have arisen was instituted in the 
Court of the Subordinate Judge of Bhagal- 
pur on the 5th February, 1915. The plain- 
tifs claimed Rs. 11,81,811 principal and 
interest alleged to be then due under a 
mortgage-bond of the 2lst December, 1896, 
for Rs. 3,50,000, of which Rs. 1,36,142 were 
advanced in cash, the balance being money 
alleged to be due under a previous bond 
of the 3rd October, 1883, and for moneys 
advanced at various times, and for interest 
at various rates. The bond in suit pro- 
vided that the principal sum of Rs. 3,50,000 
was to carry 74 per centum compound 
interest with yearly rests. The principal 
was re-payalle in the month of Phagon, 
1310 Fasli, the last day of which month 
was the 14th March, A. D.1903. The bond 
was executed by all the adult male mem- 
bers of the joint family, the members of 
which family lived in the Sonthal Parganas, 
and was also executed by them on behalf of 
all the minor members of tne joint family 
as their guardians. It was intended that 
the bond should bind all the members of 
the joint family and the property. men- 
tioned in the bond. All the defendants, 
except as later in this paragraph ig men- 
tioned, are members of the joint family. 
-The ‘joint familyis governed by the school 
of Hindu Law of the Mithila. The grantee 
of the bond, who was the mortgagee, was 
Surja Narain Singh, Bahadur, of the Dis- 
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trict of Bhagalpur, by profession a Pleader, 
who*had occasionally acted for the joint 
family, and knew its financial position ; he 
died long before this suit was brought, 
and the plaintiffs are his representatives 
and are the persons in whom are vested 
his rights under the bond. The defendant, 
Dwarka Prasad Singh, was by birth a 
member of the joint family, Since the 
bond was made he was adopted into 
another family. The other defendants, who 
are not members of the joint family, claim 
through the joint family. Theexecutants 
of the bond, in addition to granting the 
rights of a mortgagee to Surja Narain 
Singh, declared by the bond that they 
should jointly and severally pay the princi- 
pal and interest, simple and compound, for 
which the bond was given. 

A previous suit on the same mortgage 
bond of the 21st December, 1896, had been 
brought in the Court of the Subordinate 
Judge of Bhagalpur on the 20th June, 
1904, by the then representatives in interest 
of Surja Narain Singh, the deceased 
mortgagee, against the then members of 
the joint family and others who claimed 
title through members of that family. That 
suit of 1904 came on appeal to His Majesty 
in Council and. was dismissed by His 
Majesty in Council acting upon and adopt- 
ing the advice tendered to His Majesty in 
a judgment of the Board which was de- 
livered on the 19th May, 1914, by Lord 
Moulton. In considering the advice which 
it will be the duty of their Lordships to 
tender to His Majesty in these consolidated 
appeals, it will be necessary to refer at 
some length to the judgment of the Board 
of the 19th May, 1914. That judgment of 
the Board is reported as Maha Prasad Singh 
v. Ramani Mohan Singh (1). 

In each of the: suits the main claim 
was for a decree which might be executed 
by a sale of the mortgaged property on 
default of payment by the mortgagors of 
the amount decreed to be due under the 
mortgage bond. In each of the suits 
there was a claim for such other relief as 
the plaintifis might be entitled to, which 
would include a decree on the personal 
liability under the mortgage-bond of the 
persons who might be the mortgagors, The 
property mortgaged was the joint property 

(1) 25 Ind. Cas. 451; 41 T. A. 197; 18 C. W. N. 994; 
16 M. L. T. 105; (1914) M. W. N. 565; 1 L. W. 619; 20 
C. L. J. 231: 27 M. L. J.459; 16 Bom. L. R. 824; 42 
0.116 (P. C.). 
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of the joint family, the greater part of 
which was situate within the Sonthal Par- 
ganas. That joint property extended from 
the Sonthal Parganas into the District ‘of 
Bhagalpur, and the smaller part of the 
‘joint property thus happened to be situate 
within the local limits of the ordinary juris- 
diction of the Subordinate Judge of Bhagal- 
pur. The mortgage-bond was executed in 
Bhagalpur and was registered in the Bhagal- 
pur Registry. 

. The mortgage-bond has been translated, 
and to that translation their Lordships 
will refer. By their bond the mortgagors 
declared that they would re-pay to the 
mortgagee the said sum of Rs. 3,50,000 
in the month of Phagon, 1310 Fasli, and 
further declared that they should pay 
interest on the.Rs. 3,500,000 at the rate of 


74 per centum pér annum on the Ist Pha- 


gon, 1804 Fasli, and thereafter every year on 
the lst Phagon, and that if they should fail 
to pay such interest the interest should be 
treated as principal, and interest on interest 
‘should. be charged at 74 per centum per 
‘annum and converted into principal afterthe 
Ist of Phagon, and the compound interest 
should be paid by them to the mortgagee, 
and that even after the expiry of the due 
date of payment (the lst of Phagon, 1310 
Fasli) they should pay such compound in- 
terest, and that “the rates and stipulations 
as regards interest should in no case be re- 
duced and changed either before or after a 
decree is passed.” ; 
“The mortgage-bond also contained; 
amongst others, the following agreements 
by the mortgagors :— 

“6. We do declare that we shall be 
jointly and severally bound to pay the 
principal, interest, compound interest as 
well as costs incurred in Court or privately, 
by the said Rai Bahadur, for realisation of 
the debt. a 
© “7. For payment of the principal in- 
terest, compound interest and costs referred 
to above, we the executants’ have mort- 
gaged and hypothecated the properties 
mentioned in Schedule II of this deed 
to the said Rai Bahadur subject to the 
mortgage lien created under the bond dated 
the lith Asin, 1299 Fasli. This is the first 
mortgage, and in snpport of continuation 
of the mortgage, the said bond, has been 
„left with the said Rai Bahadur and the 
amount due on the gaid bond has been 
included in this bond. Save and except 
-the-amount due under this bond there is 

e 
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nothing due by us to the said Rai Bahadur. 
If we do not pay the money due to the 
said Rai Bahadur as stipulated in this 
bond, he shall be at liberty to bring a 
suit and to realise his dues together with” 
costs, ifany, by sale of all or any of the 
mortgaged properties or any portion thereof 
or from our person -or other properties. 
We the executants shall not put forward 
any plea that the mortgaged properties 
should be sold first and after that the 
amount with cost be realised from our 
person and other properties. The said 
Rai Bahadur shall be at liberty to bring 
the mortgaged properties toj sale sfirst or 
last. 


“8, I£ the interest be not paid as stipul- 
atéd in this bond, the said Rai Bahadur 
shall be competentto bring a suit and to 
realise the interest and compound interest 
by sale of all or any of the mortgaged 
properties or any portion thereof or from 
our person or other properties. The mort- 
gaged properties which will be sold for 
realisation of the interest will be sold free 
of encumbrances of the balance of the 
loan and future interest and the same will 
be considered to have been sold. If there 
be any surplus sale proceeds after satisfac- 
tion of the interest and compound interest 
for which a suit might have been brought, 
the same shall be taken by the said Rai 
Bahadur towards payment of his (princi- 
pal) dues. We the executants or any other 
person shall have no right to the said sur- 
plus sale proceeds. By the stipulations 
contained in this paragraph the said Rai 
Bahadur shall not be bound to sue for 
interest and compound interest (alone) but 
shall be at liberty to sue for, the interest 
and compound interest or to sue for the 
same along with his guit for the principal, 
when he will be entitled to do so,” 


` Clause 16 of the bond is as follows:— 
“16. This loan has been taken at Bhagal- 
pur. The said Rai Bahadur shall be at 
liberty to bring suitin the Court of Dis- 
trict Bhagalpur and to realize his entirp 
dues or the interest by saleof the mrort- 
gaged properties. We the executénts shall 
raise no objection as to the suit being tried 
in the Court of District Bhagalpur. If we 
do so the same shall not be entertainable. 
Some of the meuzas, i. e, the mortgaged 
properties No, 1, mentioned in Schedule 
Il lie in the District of Bhagalpur, and 
some in the District-of Softthal Parganas.” 
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The Sonthal Parganas were in 1872 and 
are still a backward district, and the Gov- 
‘ernment of India considered that the in- 
habitants of the Sonthal Parganas and 
etheir properties in the Sonthal Parganas 
required some protection: from the opera- 
tions of money-lenders beyond the protec- 
tion «which was afforded by the law gener- 
ally then in force in India, and enacted 
the Sonthal Parganas Regulation ITI of 
1872" (known as the Sonthal Parganas 
Settlement . Regulation), which came into 
force on the.lst 1 May, 1872, and so far as 
it was. material was in force until Regul- 
ation V of 1893, and the Sonthal Par- 
ganas Settlement (Amendment) Regulation 
1908 (III of 1908) were, as later is mentioned 
enacted. 

Section 5 of Regulation 111 of 1872 was as 
follows :— 

“5, Till such time as a settlement of 
the whole or any part of the Sonthal Par- 
ganas shall be made under the rules here- 
inafter provided, and the said settlement 
shall be declared by a notification in the 
Calcutta Gazette to have been completed 
and concluded, no suit shall lie in any 
Court established under the said Act VI of 
1871 in regard to any land or any interest 
in or arising, out of any land, or for the 
rent or profits of any land, or regarding 
any village-head-ship or other office con- 

. nected with the land, except as hereinafter 
provided ; but such suits shall. be heard 
and determined by the officers appointed 
by the Lieutenant-Governor of Bengalunder 
s. 2ofthe said Act XXXVII of "1855, or 
by the Settlement Officers hereinafter men- 
tioned according as the said Lieutenant- 
Governor shall from time to time direct.” 

Section 6 ef Regulation IIT of 1872, as 
amended by Regulation V of 1893, was and 
is as follows :— 

“All Courts having. -jurisdiction in the 
Sonthal Parganas shall observe the follow- 
ing rules relating to usury, namely 

“(aj interest on, any debt or ability 

for. a period exceéding one year shall not 
be decread at a higher’ rate than 2 per 
cont. per mensem, notwithstanding any 
agreement to the ‘contrary, and no+*com- 
pound interest arising fram any inter- 
mediate adjustment of account.shall be 
decreed. 
T (b) the total interest decreed on any 
Joan’ or debt shall never 
fourth of the principal sum, if the period 

- be not more than one year, and shall not 
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in any other case exceed the principal of 
the original debt or loan. 

“ Beplanation, —The expression ‘ inter- 
mediate adjustment of account’ in cl: (a) 
of this section ‘means any adjustment 
of account which is not final, and includes 
the renewal of an existing claim by bond, 
decree or otherwise when, without ihe 
passing of fresh consideration, the original 
claim is increased by such renewal. 

-“ Tllustration—A bond tis given for 
Rs, 75, of which Rs, 25 are interest. Un- 
less the obligee can prove to the satisfac- 
tion of the Court that he gave such con- 
sideration for the bond as rendered the 
transaction fair and equitable, of the Rs. 75, 
Rs. 50 only will bear interest, and the 
limit of the claim on the bond will be 
Rs. 100." 

As has been mentioned, the previous 


-suit on the mortgage in question which 


came before the Board in 1914 was institut- 
ed in the Court of the SubordinateWVudge 
of Bhagalpur, on the 20th June, 1904, and 
he tried the suit and made his decree 
therein on the 12th February, 1906. No 
notification that the settlement mentioned 
in s. 5of Regulation III of 1872, ‘had been 
completed and concluded was ever made 
in the Calcutta Gazette. In the suit of 
1904, the two material issues to be deter- 
mined were: (a) whether the Bhagalpur 
Court had jurisdiction in the suit, and (b) 
whether the mortgagees were precluded 
by s. 6 of Bengal Regulation III of 1872, 
as amended- in 1893, from recovering com- 
exceeding in 
amount the principal advanced. The, Sub- 
ordinate Judge, by his judgment deliver- 
ed on 12th February, 1906, found all the 
issues in favour of the mortgagees, and 
made a decree under s. 86 of the Transfer 
of Property Act, 1882 (Act IV of 1882) for 
payment and for sale in the event of non- 
payment. From that decree the mortgagors 
appealed tothe High Court at Calcutta, 
but ab the hearing of that appeal the 
arguments were confined to issue (b). That 
appeal was heard by Harrington and 
Mukerji, JJ., who dismissed the. appeal, 
hiding themselves bound by some unre- 
ported decision of their Court to the; effect. 
that the wordsin s.6 of Regulation 111, 
of 1872—“ The Court having jurisdiction, 
in the Sotthal Parganas "—meant a Court, 
situate in that district and. constituted, 
under the Regulatior?, and, did not include 
a Court situated outside, but exercising 
k = 
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common ancestor of all its members, and 
that in such a family a descendant is not 
liable for any debt for which his ancestor 


was liable jointly with another person. 
As to the contention on behalf of tke 


SOURENBRA MOHAN SINHA V. HART PRASAD SINHA, 


*plaintifis that s. 6 of the Regulation HI of. 


1872, asamended in 1893 does not apply 
and that payments already made in respect 
of interest ought not to have been deduct- 
ed from the sum of Rs. 3,50,000. Their 
Lordships hold that in entertaining - this 
suit the Subordinate Judge of Bhagalpur 
was a Court. “having jurisdiction in the 
Sonthal Parganas,” and they agree with 
the Board in the 1904 suit that any Court 
would be bound to give full force and effect 
to the provisions ofs.6of Regulation III 
of 1872 amended in 1893. 

Section 6 of Regulation JII of 1872 as 
amended by Regulation V of 1908 was very 
carefully considered in the High Court at 
Calcutta in 1905in Ram Chandra Marwari 
v. Rani Keshobati Kumari (2) in which 
case Maclean, C. J., and Pargiter, J., held 
that s.@ Regulation III of 1872 as amend- 
ed by Regulation V of 1903 does not 
authorise any Court to decree as interest 
a larger sum of money than would together 
with prior payments if any equal the 
original loanor debt. In that case Ghose, 
J., differing, held that all that a Court has 
to seeto when a suit is instituted, is that 
the interest claimed in the suit does not 
exceed the limit prescribed in the section. 

As to the contention on behalf of the 
plaintiffs that the High Court should have 
allowed interest from the date of the institu- 
tion. of the suit. 
of this case as will presently appear, that 
contention must be limited to the sum of 
Rs,3,88,673. That Rs.3,88,673 wasthetotal sum 
which the High Court rightly found to be al- 
lewable in respect ofthe principal loan. The 
question as to whether interest should be 
allowed from the institution of the suit was 
considered by the High Court. The Subordi- 
nate Judge who tried thésuit by his decree 
of the 17th Jung 1918 decreed interest 
from the institution of the suit only on 
the amount of the personal decree and 
ord:red that an account should+be taken 
of Lhe mortgage-debt due under the*mort- 
gız bond. The taking of such an account 
was necessary in- order to complete- the 
deares of the. Trial Judge for-execution. 
Ths “account was taken by dis successor in 
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Under the circumstances 


(91 I. 0.1998] . 
the office of Subordinate Judge of Bhagalpur 
who had not tried the suit, but in making 
the final order as to the account which he 
madeon the 14th May, 1919 he did not 
confine himselfto making an order for the 
amount which on taking the account he 
found to be due as the mortgage-debt, which 
would complete the decree of 17th June, 
1918 of the Trial Judge, but proceeded to 
award interest from the date of the suit on 
the amount of the mortgage-debt., That 
a3 appears to their Lordships was not with- 
in the scope of his powers. He was not-a 
Judge sitting in review or in appeal. He 
had to take the decree of the 17th June, 
1918, asit had been drawn up. He had 
not power to alterit. His duty was to take 
the account which it directed to be taken. 
He had power, if necessary, toorder who. 
should be liable and to what extent, for the 
costs of taking the account. The allowance 
of interest post the date of the institution 
of a suit is by s. 34 of ©. P. ©., 1908(Act V 
of 1908), within the discretion of the Court, 
and asa rulethe Board has not interfered. 
with the exercise of a discretion vested in 
a High Court. That the High Court care- 
fully considered whether interest should or 
should not be allowed by the High Court 
post the date of the institution of this suit 
is apparent from the following passage in. 
the judgment of the Chief Justice. ` Hè 
said:— 

“It is not very clear why the learned 
Judge awarded interest only upon, the 
amount of the personal decree and not on 
the amount of the mortgagee-decree but 
there is.no cross-appeal on this question. 
I think there is muchto be said for the 
argument that the Sonthal Parganas Re-. 
gulation applies only to the interest ‘to be 
decreed under the bond and does not limit 
the powers of a Court under s. 34 of the 
©. P. ©., to award interest on the decretal 
amount until realization. But it has beén 
held inthis Courtin Keshobati Kumari v. 
Satya Niranjan Chakraberty (3) that interest. 
under the Code should not be awarded upon 
the decretal amount in so faras it includes 
interest on the principal debt or loan but 
only upon the amount of the principal - 
d&bt itself as to do so would contravene - 
the provisions of the Regulation relating to 
compound interest. -The principle under-. 
lying this desision applies equally’ whére - 
the amount decreed as interest already 


(3) 47 ad. Oas, 179; (1918) Pat, 395. 
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. equals the sum -advanced.’ Although: I 
have,some doubt as to the propriety of the 
decision mentioned, I am, not prepared. to 
differ from the conclusion there arrived at 
and I think we should follow that decision.” 

‘Their Lordships have not before them & 
report of the decision of the Patna High 
Court to which the Chief Justice referred. 
But it is not necessary or advisable to con- 
sider whether the discretion of the High 
Court on that question of post institution” 
of the suit interest was wisely exercised or 
not in respect of the amount decreed on 
the principal sum secured by the mortgage 
‘bond, ° 

‘As to the contention on behalf of the 
defendants that the claim for a personal 
decree is barred it is necessary to :consider 
whether the plaintiffs could have made a 
claim fora personal ‘decree in the suit of 
1904. Each of the suits was brought on the 
same mortgage-bond. In the suit of 1904 
as in this suit, a decree for sale of the 
mortgaged property was the principal relief 
claimed. In the suit. of 1904 a decree under 
8.90 of the Transfer of Property Act 1882 
(Act IV ‘of 1882), was also claimed as a 
relief, and “such otherreliefs as may undér 
the circumstances of the case be deemed 
proper may be granted,” the last mention- 
ed claim is generally known as claim for 
general relief. In the present suit the 
fiith claim for reliefis “That such other 
rélief-or reliefs as may under the circum- 
stances of the case be deemed proper may 
be granted to the plaintiffs.” It was under 
the fifth claim for relief that the personal 
decree was granted by the Subordinate 
Judge. Although in the suit of 1904 the 
Subordinate J udge had no power to make 
a decreg.for sale of the mortgaged proper- 
ty, ‘he could have made and the High Court 
in “appeal could have made a personal 
decree and the Board could have advised 
His Majesty that the plaintiffs were entitl-- 
ed_to.a personal decree, the plaintiffs 
omitted to make any specific claim for a 
: personal decree. 

‘The contention that the claim for a per- 
sonal relief. is barred arises under s. 11 of 
the 0. P. O., 1908 (Act V of 1908), by which 
it is enacted . that :— [| 

“11... No Court shall try any suitor issue 
in which { the matter directly and substanti- 
ally in issue has-been directly and’ substan- 
tially in issue in a former suit between 
the'same. parties, or between parties under 
whom, they or-any of them claim, litigating 
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under the same title, in a Court competent 
to trysuch subsequent suit or the suit in 
which such issue has been ‘subsequently 
raised and has been heard and finally 
decided by such Court. 

Explanation IV.—Any matter which 
might and ought to have been made ground 
of defence or attack in such former suit 
shall be deemed to have been a matter 
directly and substantially in issuein stich 
suit. ii 

* It is the policy of the C. P. C., 1908, as it 
was the policy of the O. P. C 1882 that 
parties should not have the right to split 
up a cause of action against defendants 
and claim a decree on it in a later suit 
when they might have claimed the same 
on it in a previous suit. In their Lordships’ 
opinion the right to the personal decree 
in thissuit was barred by s. 11 of Act V of 
1908 and this suit must be dismissed so far 
as any claim for a personal decree is con- 
cerned. 

As to the contention on behalf ofthe de- 
fendants that the bond did not bind the 
joint family except for the debts which the 
High Court found to have been contracted 
for necessity, the Board may observe that 
in an appeal from the decree of a High 
Court in a suit which involved, as this did, 
as will presently appear from a passage 
which their Lordships will quote from Mr. 
Justice Bucknill’s judgment, a prolonged 
examination of numerous items of advances 
and loans and of the evidence relating to 
them by a High Court, those who impugn 
before their Lordships the findings of fact 
by the High Court upon which it based 
its decree must draw the attention of their 
Lordships to the material evidence which 
they suggest that the High Court misunder- 
stood or failed to appreciate, and on which 
they contend that their Lordsh®ps should 
ceme toa conclusion different from that 
at which the High Cotirt arrived. This 
has not been done by either side in this 
case, owing most probably to the fact that 
it was not possible to do it. Neither side 
has drawn their Lordships’ attention to any 
material evidence from which the High 


Court drew a conclusion of fact which their . 


Lordships Would not have drawn. 

These consolidated appeals are appeals 
from a decree df the High Court which 
examined ldboriously the many advances 
for the aggregate of which that Court made 
its decree. Thesé advances were made over 
a series of* years beginning in 1883, and 
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extending down to 1896, and were made to 
one or other of the principal adult members 
of the joint family, and it has not been 
suggested that any one of those advances 
was made for immoral purposes, or were 
, secret advances and made without the know- 
ledge of the other members of the family, 
who were adults at the time, The members 
of the family were not sufficiently provi- 
dent always to live within their means, and 
debts were incurred which it was necessary , 
in the interests ofthe joint family should 
be discharged. Their Lordships may quote 
a: paragraph from the judgment of Mr. 
Justice Bucknill in this suit which illus- 
trates the difficulty of the enquiry as to the 
loans which are included in the aggregate - 
“sum. Mr. Justice Bucknill said :-— 

““4) A question as to the non-existence of 
legal. necessity or family benefit for a large 
portion of the loan in question. This con- 
tention involved before the Subordinate 
Judge avery careful consideration of the 
elements of which the loan was in fact 
composed, and it has also been the subject 

‘of laborious enquiry and research before 
this Court, In cases such as these, where, 
in order to find the actual origin of portions, 
very often small and very often numerous 
of what is a large aggregate sum of money, 
one has to try to trate it back for a great 
many years, it is frequently almost impos- 
sible to deal with each individual item in 
any very satisfactory manner, and indeed, itis 
probably doubtful ifit is right or necessary 
soto do. The Subordinate Judge took the 
broad view that in the main old loans con- 
tracted for the purpose of paying off earlier 
debts of a composite character should be 
regarded as carrying their own burden of 
proof that they fell, roughly speaking, 
within the cqnfines of what may properly 
be regardetl as legal necessity or family 
benefit.” 

‘From an examination of such of the evi- 
dence as has been browght to their Lord- 
ships’ attention their Lordships accept the 
conclusion of the High Court that these 
advances were fer the necessary purposes 
of thé joint family. 

. As to the remaining contention on behalf ` 
of the defendants based on what‘is said to 
be the Baw of the Mithila Schbdol that no 
member of a,Hindu joint family subject 
to the Law of the Mithila School is*bound 
to pay the debt of ancestor which was con- 
tracted jointly by the ancestor with another 
member of the joint family. That pro- 
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position thus broadly stated is a wide one, ` 
and would apply in the case of asonor a ' 


gramdson of the ancestor who was under a 
pious duty of his father or his grandfather 
whether he was or was not in possession of 
assets which had come down to him from his 
father or his grandfather. 
ing proposition. | 
School is the Law of the Mitakshara except 


That is a startl- ` 
The Law of the Mithial . 


in a few matters in respect of which the . 


Law of the Mithila School has departed from 


the Law of the Mitakshara. Assuming that ’ 
it was a debt which, if contracted by the - 
father or grandfather alone, it was the . 


pious duty of the son or ofthe grandson, 


to pay it is difficult to understand on what. ` 


principal of the Law of Mithila school it ` 


was not a debt which it was the pious duty, 


of the son or grandson to pay if it were con- ` 
tracted jointly with another who was a 


member of the joint family. 


Assuming that the Chief Justice was ` 
correct in stating in his judgment that ‘ 
Vivada Chintamani is an authority ewhich - 
is binding upon those who are governed by ` 
the Mithila School of Hindu Law, the pas- : 


sages which have been cited as from it to 


their Lordships as appearing in the Tagore - 
Translation at pages 34 and 35 seem to relate © 


only to debt contracted by ‘the ancestor 
with a stranger. 


From the judgment of ` 


the Chief Justice it appears, as was the ` 


by the bond on the joint property of the 


family by each of the heads of the then four '. 


: fact, that the debt which was challenged in ~ 
his Court on the authority of the Vivada ~ 
Chintamani was a debt which was charged . ` 


branches of the joint family, and all the © 


other defendants, who were members of the ` 


joint family, were their sons or grandsons, 


and he observed that there was under cir- ” 
cumstances no reason why the charges 


should not be held as binding upon the pro- 
perty in suit. With that observation of the 
Chief Justice, which, in their opinion, was 
consistent not only with commonsense, but 


“with the law which the High Court in the — 
appeal was administering in the suit, their .- 


Lordships agree. The Chief Justice referred 


to Bhagbut Pershad Singh v. Girja Koer (4) “ 


which may have come from the Mithila | 


- Gountry. oe: 
‘Their Lordships will, therefore, humbly . 
advise His Majesty—(1) that the appéal © 
of the plaintiffs ought to be dismissed and _. 


the appeal of the defendants allowed in 


(4) 15 C. 717; 15 I A. 99; 12 Ind, Jur. 
P.O, J, 186; 7 Ind Dee, éx. s.) 1062 (P. 0O.) 
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part and the decreé of. thé- High ‘Court of 


. Judicature ab. Patna dated the 12th April ` 


1922; set aside so far as it was a personal 
decree against the. defendants and in'other 
respects exceptas to costs aflirmed, (2) 
that the decree of the Court of the ‘Subs 
ordinate Judge at: Bhagalpur, dated the. 
17th June 1918 | for the sale of the mort- 
gaged . property and for costs ought to 


stand except. that so far.as.it Wasa per- ie 
sonal decree: against the defendants it 


should be set. aside; (3) that neither ‘side 


ought to be allowed:any costs of thé appeals - 
in the said High Court and ‘that any costs `` 
paid. under the decree ofthat Court ought ` 
(4) that- the time ‘within f 


to be~ returned, 
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JUDGM ENT.—Thé rêspondents ob- 
tained asim ple money-decree from the Court, 
of the Subordinate Judge of.Lucknow on 
the 17th April 1920 against four persons, 
one of whom.was the appellant, Kunwar Lal 
On the 6th April 1921 the Court 
of the Subordinate Judge of Lucknow on 
an application being made to that.effect by 
the decree-holders transferred the -décree 
for execution to the Court of the Subordinate 
Judgeat Hardoi that the salary of the. judg- 


‘ment-debtor, Kunwar Lal Bahadur; be a;tach- 


which -the defendants ought to. pay into © 


Court the sum of ‘Rs, 3,88, 673 in respect -of 
the mortgage-debt and interest ought to be 
extended until- the. expiry. of eight ‘months 
from. the date of the receipt. by : the High 


ed towards the satisfaction of the decree. This 
was presumably done under the provisions of 


8. 39 of the C. P. C., 1908. Since the transfer 
‘execution’ proceedings in relation to-the 


decree have been taking place in the ‘Court’ ` 


‘of the Subordinate Judge of Hardoi. Finally 


on the 17th. April 1925 the decree-holder ` 


“applied to the Court of the ‘Subordinate. 


Court. of His Majesty's order in Council f 


herein 4 and, (5):thatthere ought to be paid 


by the plaintiffs ‘to the. defendants’ their S 


gane e these appeals. 
Decree varied. 


Bolicitom; for -the > Appellants: —Messrs. 


Barrow Rogers ‘and:-Névill: 


Judge at Hardoi that the salary of the judg- 
ment-debtor, Kunwar Lal Bahadur, be at- 


tached towards the satisfaction of the decree... 


Kunwar Lal Bahadur is a public servant . 


‘holding the post of a Deputy Collector at: 


’ Gorakhpur.: 


“made by the Subordinate Judge. 


Solicitors for. the. ‘Resporidentsi—Messrs, i 


Watkins and. Hunter: . 





oud CHIEF COURT: 

i Bakos or Drorsp APPEAL No. 67 i 
PE . `, oF -1925,. . BE 
wa 1 Novembeř. 13, 1925, 

Present: —Mr. J ustice Hasan and’ 
.Mr Justice Misra. 

Kunwar LAG. BAHADUR—Jpeunyr- 

*, + DEBTOR—APPELLANT 

~. a VETSUS n. : 

p Lala BENL MADHO—Decens. Hower - 


— RESPONDENT 
Civil,” Procedure Code (Act Viof 1908), -s.. 
XXI,” a, 


42, 
48 (1)—Execiition of decree—Tr ansfer 0, 
decree—Court to which decree transferred, power of— 


~ Attachment, power. of. 


Whén.a decree. is transferred, to a Court other’ than 


in éxeauting'such dêcree as’ ifit had been, passed - by 
itself, including the power of: attachment: given AY 
T: 48 (1) of O. XXI of the O. P. C.. 


Through.. the Collector: of “ 
Gorakhpur.the attachment was accordingly 
The ac- 
‘tion which the Subordinate Judge took was 


_-obviously taken under the provisions of QO.” 
` XXI, r. 48. sub-r. (1) of the O. P.-C. On 


the 13th J uly 1925 Kunwar Lal Bahadur 


- submitted an application to the Court of the 


` Subordinate Judge of Hardoi and thereby 


' raised the question that the attachment of 


“ the salary was made by the Subordinate ~ 


Judge without jurisdiction. The learned | 
Subordinate J udge dismissed the applica- 


: tion and this appeal is preferred against that < 


order of dismissal dated the 12th Septem- . 
ber 1925. 
It is argued that the power of attachment | 


‘given by O. XXI, r. 48, suba (1), of the 
. First Schedule of the C. P. C.,can only be 


“ decree and not by the 


exercised by the Court, which passed the. 
Qourt to which the. . 
decree was transferréd for execution under ` 

tle provisions of s. 89 of the O. P. O. In our 


' judgment,the contention has no substance 
the Court. which passed it for execution, the Court... 
to which the decree is’ “transferred has the same powers, . 


-Hxecution of. decree appeal against an’ i 


order of the. Subordinate J udge,’ Hardoi, 
dated | ‘the 12th, Septémber1925. 
Mr. H. D. Chandra, for the Appellant. 
Mr. P. D. aji for the Respondent, 


t 


whatsoever, when a decree is transferred toa.’ 
Court other than the Court which, passed 


the decree for execution the Court to whiche. . 
it is transferred “shall have the samepowers . 


in executing syeh decree as if it had been 
passed. by itself’: vide s. 42 of the C. P. C. 


‘Weare, therefore, of opinion that the attach- ` 


ment made by the Subordinate Judge of 
` Hardoi was made within jurisdiction, 


1044 ; e PIRBAX v.. 
The appeal fails and is dismissed with 
costs. 


Z. K. Appeal dismissed 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPRAL No, 417 or 1924. 

j September 3, 1925. 
Present:—Mr. Findlay, Officiating J. U. 
PIRBAK-— PLAINTIFF— APPELLANT 
VErSUS 
Musammat NANHEBI—Derexpant— 
RESPONDENT. 

Registration Act (XVI of 1908), ss. 17, 49—Un- 
registered document—Admission to prove collateral 
facts--Test—Perpetual lease deed—Premium, payment 
of, whether collateral fact. 

For an unregistered document to be admissible in 
evidence the collateral fact to be proved must bein- 
dependent of or divisible from the purpose, to effect 
which the law requires registration. [p. 1045, col. 1.] 

Payment of the premium for a lease and the receipt 
of considerbtion therefor by the lessor are not 
collateral facts and an unregistered deed of perpetual 
lease is inadmissible to prove these facts. [p. 1044, 


cal, 2.) 


Balaji Teli v. Bana Bai, 1 N. L. R. 47 and Kali- 
charan v. Lal Indar Shah, 48 Ind. Cas. 923; 15 N. L. 
R: 31, followed. 

Second appeal against a decree of the 
Additional District Judge, Nagpur, dated 
the 15th March 1924, in Second Appeal No. 
40 of 1924, 

Mr. A. V. Wazalwar, for the Appellant. 

Mr. W; R. Puranik, for the Respondent. 


JUDGMENT.—The plaintiff Pirbax . 
sued the defendant Musammat Nanhebi for 
possession of two fields in Mouza Surabardi 
(Nagpur) in the Court of the Subordinate 
Judge, Second Class, Nagpur. The defendant 
isthe malguzarin of the village, and the 
two fields in question Nos. 57 and 25 res- 
pectively had become the khudkasht land 
of the defendant about the Fasli year 1327, 
The plaintiff had been the mukhtiar of the 
defendant for some 9*or 10 years and had 
-done her, Court as well sas rent realization 
work. The plaintiff's Gase was that asa re- 
ward for his services the defendant gave 
over to him.field Ne. 57 and half of the tield 
No. 25 on 14th. April 1918. She accepted 24 
times the’assessment and conferred uponhim 
perpetual tenancy rights therein. The plaint- 
ift's. cas® further was that he: personally 
cultivated these fields during the Fasli years 
1328-1330 and duly paid the rent to the de- 
fendant: He was also recorded in the jama- 
bandi as tenant of the fields fn question and 
in 182 the two parties had jointly cénstruct- 

e 


° of perpetual tenancy in favour 


NANHEBI, [9} I. 0. 19257 


edawellon thé dhura of field No. 25. In’ 
1331 Fasli year a quarrel ensued between the 
partjes, and the plaintiff left the village. He 
accordingly let out the fields in question to 
sub-tenants for a year, but the defendant 
ousted the latter and took: possession on 10th’ 
June 1921, The plaintiff, thereupon, appli- 
ed for re-instatment in the Court of the 
Tahsildar, Nagpur, but his application was 
dismissed. Hence he filed the present suit. 
“The defendant denied the alleged grant 
of the. 
plaintiff, as well as the fact that he had paid 
consideration therefor or had actually culti- 
vated the fields and paid rent to het. If any 
entries in the village papers werein favour 
of the plaintiff, it was alleged that they had- 
been made in collusion with the patwari, 
and further allegations were made that the 
plaintiff as defendant's agent had“ fraudu- 
lently brought into existence a lease-deed 
on some blank paper containing her thumb- 
mark which she had been in the habit of: 
giving when he was in her service. She 
alleged that she had, all through, been in 
possession of the fields and that no“sub- . 
tenants on behalf of the plaintiff Had culti- 
vated them. 4 

On the issues, which arose on these 
and the connected pleadings, the Subordi- 
nate Judge held that the patta, dated 14th 
April 1918, was inadmissiblein evidence as 
being unregistered, and he also held that 
the oral evidence of the contents of the lease 
was inadmissible. On the remaining issues, 
after acareful survey of the evidence, he 
held that the plaintiff had not. cultivated 
the fields in the Fasil years 1328-1330 and 
that the defendant had never accepted rent 
from the plaintiff. The Judge of the first 
Court accordingly dismissed the plaintiff's 
suit. 

An appeal to the Court of the Addi» 
tional District Judge, Nagpur, by the plaint- 
iff, similarly proved unsuccessful. The 
learned Additional District Judge held that. 
to allow the plaintiff-appellant to produce 
the unregistered deed for the purpose of > 
proving, what were termed by him collateral 
matters, such as the payment of thè pre- 
mium to the defendant and the receipt ‘of 
consideratiort by her, would defeat the provi= 
sions of the Statnte relating to registration, 
The judgment of the first Court was aecord- 
ingly confirmed. 

The. plaintiff has now come up on 
appeal to this Court. Relianeé has.. been 
placed on behalf of che appéllant on the 
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deêjsion of Hallifax, A, J. O., in Maktumbi 
v. Anant Ram (1)and thatin Gangabisan 
v. Tukaram (2). In the latter case, Stanyon, 
A. J.C., held that a compulsorily regisfv- 
able, but unregistered. deed of sale, though 
inadmissible to prove the fact and terms of 
the sale itself, may nevertheless be -admitted 
to prove the agreement to sell, forthe pur- 
pose of obtaining such legal or-equitable re- 
.. lief as may arise out of the contract. In the 
other case decided by Hallifax, A.J. O., his 
finding was that the document therein con- 
cerned -purported to be a lease and was 
` admittedly meant by the parties to be such 
a lease. All that the learned Additional 
- Judicial. Commissioner heldin this case was 
.that the fact of its execution was evidence 
-that, before it was executed, the par- 
ties had. agreed that there should be a lease 
and that it also might be used as evidence 
. of the previous oral agreement, 
I am unable, however, to see that the 
. Jadge*of the:lower Appellate Court was 
“wrong in the view he took in this connec- 
tion with reference to the decision in 
Varada Pillai v. Jeevarathnammal (3). It is 
-wholly incorrect in the present case to say 
that it is only desired to provethe unregis- 
-tered document in question for collateral 
< ‘purpose,-such as the fact that a premium 
had keen paid, orto show the character of 
the plaintiff's possession. Here we have 
definite findings of faet thatthe plaint- 


iff was never in possession and never paid, 


-rent, and, in spite of any possible amount of 
verbiage, the fact remains that the only 
object of the plaintiff, in seeking to have 
this document produced in the evidence, is 
to proye that he was the tenant of the 
“ fields in question. The decisionsin Balaji 
Teli v. Bana Bai (4) and Kalicharan 
y, Lal Indar ‘Shah (5) seem to me to 
.be fully applicable. Under the former 
‘decision such a document would be even 
- inadmissiblein support of a claim for dama- 
. ges in respect of the contractalleged to have 
been entered into and broken. For such a 
document tobe admissiblein evidente the 
collateral fact to be proved must be indepen- 
dent of, or divisible from, the purpose, ta 
effect which the law requires registration. 
(1) 84 Ind. Cas. 670; (1923) A. IR, (N.) 73. 
(2) 2 Ind. Cas. 244; 5 N. L. R. 70 at p. 74. 
(8) 53 Ind. Cas. 901; 43 M. 244; (1919) M. W. N. 724; 
10 L. W.679;-24.0. W. WW. 316; 38 M. L. J. $13; 18 A. 
. L. J. 274,46 I. A. 285; 2 U. P. L. R.(P, C.) 64; 22 
Bom. L. R. 444 (P. C.). ° 


(4) IN. L. R. 47. 
5) 48 Ind, Gag, 993; 15 N, LR, 31, 


PIRBAX Y. NANHDBIL 


1045 


It is .utterly impossible to: postulate’ this 
requirement of the present case. I agree, 
therefore, with both the lower Courts that 
the document in question was correctly ex- 
cluded from evidence. ; j 

The next point urged on behalf of the 
appellant is that the lower Courts have erred 
in rejecting the jamabandi evidence (Exs. 
P-2, P-3, P-4, P-7, and P-8), which favours 

“the appellant’s case. It has.been suggest- 
ed that there was no sufficient evidence on 
which to hold that the patwari had collud- 
ed with the appellant in the preparation of 
these documents. It must suffice to say that 
all the facts.and reasonable jnferences point 
in this direction, The fact that the appli- 
cant, although:well aware of Court procedure 
and the like, deliberately refrained from 
getting the alleged lease registered, points 
not only to the least but to the jamabandis 
having been tampered with at his instance, 
It: may either be that the patwari deliberate- 
dy colluded with the fappellant, or that he 
was misled by the fact that the appellant 
was actually superintending the cultivation 
ofthe fields.on defendant's behalf, into ac- 
cepting his-story of the lease in his favour. 
There was abundant evidence, in short, to 
justify the lower Appellate Court coming to 
the finding it did in this connection,and the 
fact that the appellant failed to produce his 
diary, in which he had entered the expenses 
he incurred in cultivating the land as well 
as the alleged receipt book,-seems to me -to 
constitute a most damning item against 
him. 

The other and last point urged on be- 
half of the -appellant was that he should 
have been given afurther opportunity to 
examine the patwari, vide the, order-sheet, 
dated 4th December 1923, of the*first Court, 
There is no possible reason for interference 
in second appeal in this connection. The 
Subordinate Judgeseems to have exercised 
a proper judicial discretion innot granting 
a further adjournment for the examination 
of the patwari, and the facb that the defend | 
ant’s No. 4 witnesses were examined on 
the very next day, isno reason fòr sup-. 
posing the first Court’s order of 4th Decem- 
ber 1923 to have bzen wrong. sf 

The present second appeal, has no sub- 
stance ‘whatever and is dismissed. The 
appellant must bear the respondent's costs, 
Costs in the lewer Courts as already 
ordered. œ 

G. R. D. 

NH . 


Appeal dismissed, 


. appeal. 
Ali by his second wife. 
_ the son ọf Qaem Ali by his first wife. The 


_ defendant No. 1. 


24046 


si :OUDH CHIEF COURT. . 

e9: ‘Beant CIL APPEAL No. 269 oF 1924. 

November 23, 1925. 

ye xn “Present:—Mr. Justice Raza. 
MANZUR HUSAIN AND-ANOTHER— - 

A ; PLAINTIFFS— APPELLANTS : 

one versus ` 


Taal PEF 


~ “© VIKALAT FATIMA AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

', Appeal, second—Finding of fact--Genuineness of 
GEN otice, absence of —Interference by High 
‘Court 

There is no jurisdiction ina High Court to enter- 
‘tain.a second appeal on the ground of an erroneous 
‘finding of, fact, however inexcusable the error may 
Seem fo be. Where there is.no error or defect. in 
“procedure a finding of the first Appellate Court upon 


~a question of fact is final, if that Court had before it 
: evidençe proper for its consideration in -support of 
„the finding. 


f A finding thata transaction was not genuine and 
that ‘a certain party had no notice of the transaction, 
“is a finding of fact which cannot be questioned -in 
. second: appeal. 


Second appeal against a decree of the Ad- 


„ditional Sub-Jud ge, Sitapur, dated the 28th 
February 1924, reversing that of the Munsif, 


Sitapur, dated the 4th December 1922. 

. Mr. Ali Mohammad, for the Appellants. 

Messrs.: ‘Bishambhar Nath and Rajeshwari 
_ Prasad, for the Respondents, 

J UDGMEN T.—This is a plaintiffs’ 
The plaintiffs are the sons of Qaem 
Nazir Husain was 


defendants Nos. 2 and 3 are his sons by the 
Qaem Ali owned a 4- 
-annas share in two mohallas in Sitapur. He 
sold that share to one Afzal.Husain for 
..Rs. 500. by. a deed.dated the 12th Septem- 
“ber 1913. Afzal Husain re-transferred the 


same to Nazir Husain by a sale-deed dated - 


_ the 29th September 1913, Nazir -Husain 
‘ died in January 1915. The defendants 
` Nos. 1 to.3 -sold the entire property to the 
defendants Nos, 4 to 14 by a registered 
_-gale-deed dated 20th April 1916. The plaint- 
“Mis. brought the present suit alleging 
“that. Nazir Husain bhd executed an unre- 
` gistered: agreement in their favour on the 
29th December 1913-promising to convey 
half of the property to them on payment 
. of Rs, 250 within seven years from the date | 
of tle agreement. They, therefore, prayed * 
‘for specific performance. of the contract. 
‘The claim-was resisted by the defendants 
‘Nos. 4 to l4.. They denied the agreement 
and also challenged ‘itsevalidity and effect. 


They alleged further that the plaintiffs were > 
estopped ‘from bringing “the suit as they. 


had knowledge of the sale. in favour of the 


MANZUR HDSAIN:¥, VIKALAT FATIMA. 
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contesting defendants. The first Court 
found that the defendants-Nos, 4-to 14 
were estopped as they. had notice of.the 
“agreement in question ‘which was genuine 
and valid, that the agreement was binding 
‘on them, that the plaintiffs also were 
aware ofthe sale in favour of the defendants 
Nos. 4 to 14 ‘but they were not estopped 
“from bringing the suit. Thé plea of limita- 
tion raised by defendants ‘was also found 
against them. f l 


The defendants EE and- iheir appéal 
was allowed by. the learned Subor dinate 
Judge of Sitapur. 


In my opinion there is no force in’ this 
appeal. So faras I see the lower Appel- - 
late Court has found that the alleged agree- 
ment is not genuine and thatthe vendees 
(contesting defendants) had ‘no notice or 
knowledge of the agreement in question, 
I have examined the agreement in question. 
.It appears to be an agreement without can- 
sideration. The learned Subordinate Judge 
has referred to the circumstances which go 
to show that no agreement was really execut- 
ed by Nazir Husain as alleged. This is 
surely a finding of fact. The ‘other findings 
that the vendees had no notice of the 
alleged agreement is also a finding of fact.. 
The alleged agreement cannot,. therefore, 
be enforced against the contesting. defend- 
ants. - A Court of second appeal is not com- 
petent to entertain the question as to the 
soundness of a finding of fact by the Court. 
below. A second appeal can only lie on 
one or other grounds specified in s..100 of 
the ©. P.C. No second appeal shall tie 
except on the ground mentioned. iń s. 100 
(see s. 101 of the CO. P.O). There. is no 
jurisdiction to entertain a second. ‘appeal. 
on the ground of an erroneous finding of fact, 
however, inexcusable the error may seqm, 
to be. Where there is no error or defect in. 


. procedure the’ finding of the first Appel- 
. late Court upon a question of fact is final. 


if that Court had before it evidence proper 
for “its consideration in ‘support: of the 
finding. The lower ‘Appellate Court -had- 
before it all the evidence and after consid r- 
ing the whole evidence: it came, to vebhe 
conclusion that the agreement in. ‘question 
was not genuiné and valid and ` that. the 
vendees had no notice or knowledge of, the 
agreemhent. Under these circumstances the 
plaintiffs’. claim must .be rejected, Toan 
find no ground for interference.: . =» 

1 dismiss this appeal with costs, “The 


. (911. O. 1925] ABDUL RAHMAN V. FATEH NARAIN DAS, 1017 
appellants shall pay the costs of the con- the subject has been laid down in the case 
testing respondents. of Jai Chand v, Girwar Singh (1) in which 

ZK ` Appeal dismissed. the various rulings bearing on the point 


have been considered and it has been held 

zen * . that, under the circumstances similar to 
those of the present case, ifa plaintiff has ° 

e , 4. established his title it lies upon the defend- 
LAHORE HIGH COURT. ant who alleges adverse possession to 


‘Szconp Civi APPEAL No. 1032 or 1920. establish his possession for more “than 
December 22, 1924. e 12 years, The rule is thus summed up in 


Present: —Mr, Justice Abdul Raoof, * the head-note* of the Allahabad case “The 
SANTA SINGH AND orsers—DEFENDANTS plaintiff who was the zemindar, sued to 


5 —-ÅPPELLANTS ' eject the defendant from certain land 
aa a : versus within the ambit of the plaintiff's zemin- 
NARAIN SINGH—Puarntire—Musammat dari, alleging that the defendant was in 

DEOKI AND OTHERS— DRFENDANTS— possession merely as a.licensee. The defend- 
RESPONDENTS ant denied that he was a licensee, and 


. Limitation Act (IX of 1908), Sch. I, Arts. 142,144 claimed that he had acquired a title to the 


—Ejectment suit—Tenuncy, allegation of, not estab- i it by adverse i 
- “tehed— Burdon of proof, , land in suit by possession. The 


n Where in a suit for ejectment on the allegation that defendant, however, failed to prove that he 
<. the defendant took possession of the property in had been in adverse possession of the land 
dispute as the plaintiff's tenant the allegation as to’ for more than 12 years, Held, that the 


the tenancy of the defendant is not made good, the: intiff was entitled to s i 
plaintiff is entitled to succeed on the strength of his plaintiff was ucceed simply on 


-- title unless the defendant proves that he has been in- the strength of his p rima jacie title as a 
< adverse possession of the property for the statutory zemindar. It was not necessary for him 
- period. In such a case it is not necessary for the to go furtherand prove that he had been in 


. plaintiff to prove that he has been in actual possession ession at some peri ithi 
` of the property at some period within twelve years. actual peer period within 12 


* -previous to the commencement of the suit. years previous to the commencement of the 
aes suit.” On the question of defendants’ 
Second appeal from a decree of the possession both the Courts below have 
: District’ Judge, Amritsar, dated the 2nd concurrently held that the defendants had 
.. February 1920, affirming that of the Munsif, admitted’ the title ofthe plaintiff in 1915, 
. First. Class, Amritsar, dated the 29th July and that it was not open to them to claim 
.. 1918. . - title by adverse possession. 
Sheikh Niaz Muhammad, for the Appel- The result isthat the appeal fails and is 
: lants. ; f - dismissed with costs. 
. - Messrs. Harcharn Das Bhallaland Anant ZK ` _ Appeal dismissed. 
..Ram for Dewan Mehr Chand, for the Re-` _(1) 52 Ind. Cas. 366; 41 A. 669; 17 A. L. J. 814. 
> spondents. ; ` *Head-note of 41 A.—[Hd.] ` 
JUDGMENT.—Upon the findings re- 
- corded by the lower Appellate Court, the ° 








. facts stand as follows:—That the plaintiff is e 

- the owner .of the house in dispute, that OUDH CHIEF COURT. 

~ .Ghasita did not take possession of the” SECOND Civit APPEAL No. 66 or 1925, 
i house as plaintifs tenant, and that the November 25, 1925, 

- appellants. were not the sub-tenants of ` Present:—Mr. ‘Justice Ashworth 

. Ghasita. The result is that the plaintiff's and Mr.-Justice Raza. 

: allegation as to the tenancy of Ghasita and “ ABDUL RAHMAN —AppELLANT 


: thesub-tenancy of the appellants has not versus j 
been made good. The appellants conse- Babu FATEH NARAIN DAS AND ANOTHER 


=. quently must be treated as. trespassers. — RESPONDENTS. : 


h So OudhLaws Act (XVIII of 1876), ss. 10, 18—Civil 
X The lower Appellate Court has returned fo Procedure Code (Act V of 1908), s. 65—Auction-eale— 
. finding on the third issue. That issue was Property, when vests in auction-puzchaser—Sale be- 


remitted because I was then of theopinion tween date of» auction and confirmation—Pre-emption, 
that if the tenancy of Ghasita, was not ‘ight of—Notice, absence of, effect of. 


. Fas ki É Property knocked down to an auction-purchaser at 
` established the plaintiff would” have to a Court-auction vests in the auction-purchaser from 


* . prove possession wifhin 12 years. That the date ofthe auction and not from the date of the 
z view appears to be “wrong. The law on confirmation of the sale. Such an auction-purchaser, 
i moe +3 acta Bats e . es 


+ ` e 
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< therefore becomes entitled to a notice under’s. 10 of -. 


thé Oudh Laws Act in respect of any sale which 
. takes place subsequent to the date of the auction and 
‘ before the date of confirmation and if such notice is 
` not given to him he is entitled to preempt the sale. 
[p. 1048, col. 2; p.1049, col. 1 
Second appeal against a decree of the 
` Subordinate Judge, Unao, dated the Ist 
October 1924, modifying that of the Munsif, 
» Safipur at Unao, dated the 28th January 
' 1924. . b oa , 
Mr. Zahur Ahmad, for the Appellant. 
Mr. Rajeshwar Prasad, for the Respond- 
* ents, 


JUDGMENT.—This second ¢ivil ap- 
peal arises out of a pre-emption suit, The 
plaintiff is Fateh Naraian Das, who is 
‘yéspdndent No. 1 in thisappeal. The claim 
'. for pre-emption is in respect of a sale 
effected by asale-deed executed on llth 
August 1922, and registered on 16th August 
1922, of a certain zemindari share by one 
:Bagar, defendant No. 2,in the lower Court 
‘but no party to this appeal, in favour of 
‘Abdul Raliman, defendant. No.1 and ap- 
pellant.. The plaintiff, Fateh Narain Das, 
based his right to pre-empt on the fact 
that he became aco-sharerin the village on 
the 27th September 1921 by reason of some 
share in the village being knocked down 
to him at an auction-sale held by a Court, 
- which date was before the sale out of which 
the right of pre-emption is alleged to arise. 
The purchase by Fateh Narain Das at 
the auction sale was not confirmed until 
the 19th December 1922. It was the con- 
tention of the defendant No. 1, and the 
appellant in this appeal, that until con- 
firmation Btook place, Fateh Narain Das 
had not acquired the position of co-sharer. 
The only question, therefore, which arises 
in this apfpealis whether property knocked 
down to’ an ‘auction-purchaser is to be 
deemed toó vest if that auetion-purchaser 
from the date of the auction or from the date 
of the ‘confirmation qf sale. The lower 
Courts have relied upon s. 65 of the C.P. Q. 
„ Which runs as follows :— 
. execution of a decree and such sale has 
become absolute thé property shall be 
'-deemefl to have vested in the purchaser 
fromthe time when the property is sold and 
not from the time when the ‘sale ‘becomes 
absolute.” 


TT The -appéllant’s Counsel, however, relies 


. on s. 10 of the Oudh Laws Act (XVIII 


£1876) read with the previoug sectiong and 


ABDUL RAHMAN V. FATBH NARAIN DAS, 
s: 13. This -section ‘so read in ‘efféct: pro- ` 


“Where immoveable property is sold in ` 


‘| SLI. ©, 1928) 


vides that when any person proposes to sell 
any property he shall give notice to persons 
ehaving aright to pre-empt. Ifhe fails to 


do this then any stich person may bring à- 


suit to enforce his right to pre-emption 
after tbe transfer has taken place. He 
argues that ‘even if an auetion-purchaser 
has a right to claim on ‘confirmation of 
auction-sale that the property vested in him 
from the date of the auction, this..cannot 
place on a proposing vendor an obligation 
to give notice to-a person who at the time 
was not owner. We hold that this:argu- 
ment cannot prevail. The language of s. 
65 isa bar to any such argument. The auc- 
tion-purchaser is entitléd when bringing a 
suit for pre-emption under s, 13 of the Oudh 
Laws Act to say, ; i 
“I was a co-sharer not from the: date of 
confirmation of theauction salein my favour 
but from the date of that auction-sale.” 
If the enactment of s. 65 acts hasshly. on 
a vendor by reason of the retrospective 
effect that it gives to a sale certificate, pre- 


- 


pared after confirmation of a sale, then the . 


remedy is one for the Legislature. The 
Courts are bound to give effect tos. 65 ag 
it stands. .We, however, are not disposed 
to hold that s. 65 can be deemed to be 
unfair to the vendor in such a case. It was. 
held in Lala Gaya Parshad v. Misra Sidh 
Gopal (1) and again in Zalim Singh v. 
Kalloo Singh (2)that an unconfirmed auction- 
sale did not vestin the auction-purchaser 
an interest or legal title which he could 
assert against strangers, to the sale. A 
distinction was drawn in these cases be- 
tween the judgment-debtor whose property 
“was being sold by the auctien-sale (dnd per- 
-Bons claiming through him) on the:one:hand 
and third parties on the other. It is:doubt- 
ful whether this distinction was -riglitly 
drawn even before the enactment of s. 69 
of the present ©, P. In‘ the Privy 
Council case, Bhawani Kumar v. Mathura 
Prasad Singh (3) their Lordships of the 
Privy Council held, in respect ofa sale 
on the basis of a mortgage, that the mort- 

agee who.himself purchased became owner 
from the date of the salé and not ‘from, “the 
subsequent date of confirmation, and‘it- was 


(1) 80. O. 202. 
(2) 10 È. O. 273. 
(3) 16 Ind. Cas. 210; 40 ©. 89 at p. 102; 16. 0. W. 


N. 985; 23 M. L. J. 31% 12 M. L. T. 352; (1912) M. 
W. N. 244: 14 Bom, L., R, 1046; 16 O. L. J. 606;:39 I. 
A, 228 (P. 0.), ~~ s 


LAB. G. 1925) 
.. pointed ott, that. it was- -impossible to hold. 


--that.as. against certain person the salé was 


-éfféected from ‘the. date of the auction, and 


.. against other. persons that it was effected 


~ from..the date of confirmation. 
“ these rulings, as pointed outby the lower 
.. Appellate Court, are of. no authority now 
since the enactment of s. 65. Whether the. 


Any way 


auction-purchaser is, until confirmation of. 


the -auction-sale, the legal owner or merely 


. a person who is in the process of becoming 


|| 


‘Ind. Jur. 460; 1 Ind. Dec. 


an owner, there is little hardship in requir- 


ing .ayendor 10 give:him notice. Notice 
must be given to him because, whatever 
his position, the law provides that from the 


. date of confirmation of the sale he shall be 


.deemed to have been owner from the date 
ofthe sale. We hold that the appellant's 
appeal was rightly rejected by the lower 
Appellate Court and dismiss the appeal 
with costs. 
Z. K. 
. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
-SIONER’S COURT. 
MiscELLANEOUS JUDIOIAL Case No. 16 
He or 1925. * 

_ September, 30, 1925. 
Present:—Mr. Findlay, Officiating J. C. 
"SHRINIVAS —JUDGMENT-DEBTOR— 

ut Air APPLICANT 
Versus 
JSAGANNATH—Dzorzs-HoLtpER— 
ao NON-APPLICANI, 

Limitation Act (IK of 1908), Sch. I, Art. 182— 
—Decree, assignment of—Proceedings for sub- 
stitution of names—Application for summoning wit- 
nesses-—Step-in-aid of execution, - 

The words “step-in-aid of execution” in Art. 182 of 
Sch. I to the Limitation Act must be construed as 


- meaning some step--which is not of an incidental 


nature; but which of itself gives an independent and 


. fresh start to, or marks a new and effective stage in, 


the execution proceedings. |p. 1050, cols. 1 & 2.] 

An application for the summoning of witnesses to 
prove the assignment of a decree ins course of proceed- 
ings for substitution of the name ofthe agsignee in 
place of that of the assignor decree-holder is not a 
step-in-aid of execution. [p. 1050, col. 2.]. 

Muhammad Siddiq Khan v. Lala Misri Lal, 64 Ind. 
Cas, 524; 19 A. L. J. 843; (1922) A. I. R. (A) 432, dis- 
sented from. 

Prabhacararow v. Potannah, 2 M. 1; 3 Ind. Jur. 
208; 1 Ind. Dec. (N. 8.) 273, Chunder Coomar Roy v. 
Bhogobutty Prosunno Roy, 30, 235; 10. L. R. 23; 2 

w: 8.) 738, Mabuckchand v. 
Bacha, 25 B. 639; 3 Bom. L. R. 275, Ambica Pershad 
Singh y. Surdhari Lal, 106. £51; 5 Ind. Dee. (x. 8.) 


- e: 69 and Vijiaraghavalu Naidu v. Srinirasulu Naidu, 
5. 58 Mr 399, referred to, ; 


2 e 


SHRINIVAS V. JAGANNATH, 


149 


Application for review of an order of 
the Judicial Commissioner, Central Pro- 
yinces, in Civil Revision No. 33 of 1924, 
dated the 12th December.1924. 

Mr. D. W. Kathale, for the Applicant. » 

Mr. M. D. Khandekar, for the Non-Appli- 
cant. 

ORDER.—This is an application for 
review of my predecessor Baker, J. O's 
order in Civil Revision No. 33 of 1924, 
The facts of the case are sufficiently clear 
from the order in question. The only 
point involved in this case rélates to the 
applicatiun dated the 3rd January 1920,, 
That application Baker, J. C., considered 
to be one for substitution of names. It ig 
admitted by both the parties in the present 
proceedings that my predecessor erred in 
supposing the application to be one of the 
kind described. The application for sub- 
stitution of names had been made on 24th 
March 1919. The Court ordered notice to 
issue and 3 days later process-lee for 
notice was paid by the assignee. The 
next stage was the application of 3rd 
January 1920; this was admittedly an ap- 
plication for issuing process toa witness 
to prove the assignment. The only ques- 
tion which remains, therefore, is whether 


-this application can be held to constituie 


a step-in-aid of execution within the mean- 
ing of Art. 182 (5) of the First Schedule to 
the Limitation Act. 

It has been urged on behalf of the none 
applicant that the application for isste 
of process to a witness falls within Art, 
182 (5) of the First Schedule to. the Limita- 
tion Act. In Ambica Pershad Singh v, 
Surdhari Lal (1) an application to a Court 
to issue a proclamation of sale in respect 
of property already attached? in execution 
of a decree, was held to fall within the 
provisions quoted. Similarly, in Vijiara- 
ghavalu Naidu v., Srinivasulu Naidu (2) 
the filing ofa “batta memorandum” .ask- 
ing for the issué of a sale proclamation 
was similarly construed, Ii Muhammad 
Siddiq Khan v. Lala Misri Lal (3), certain 
property having been attached in execution 
of a decree, and a third party came fo 


» ward sand objected thatthe property was 


his, in the cansequential proceedings the 
decree-holder applied:to sumtmon witnesses 
obviously for the purpose .of resisting the 


(1) 100. 851; 5 Ind. Dee. (N. 8.) 569. 

(2) 28 MP 399. 

(3) 64 Ind. Cas.".524; 19 Ae L. J, 843; (1922) A, I, R, 
(A) 432, : ; ad . 
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KA objection. This application was 
“held to constitute á step-in-aid of execu- 
-tion „of .the kind ‘contemplated, In the 
present Gase it has ‘been ‘urged that the 
position is really a stronger one on behalf 
of the non- -applicant. The process, which 
“hé desired tó issue tò a witness, was for the 
R (express, purpose of proving the assignment 

under which he claimed to execute the 

e decree in qúestion. Unless this was estab- 
~{iohed the execution proceedings woul 

necessarily have failed. The very object 
“ and’ sole ‘purpose of the application, it is 
*~ urged, was to further the execution pro- 
te /-ceedings and, therefore, it must be consi- 

dered: as ‘a step- -inaid `of execution. It is 
; urgéd, however, on ‘behalf of the appli- 
` cant in view of the decisions in Prabha- 
= .cararow v: Potannah(4),,Chunder Coomar Roy 
=y, Bhogobutty Prosunno Roy (5) and Maluk- 


~“ ehand v: Becha (6) that an application’ 


like the’ one we are concerned was not 
“6nè in which proceedings are commenced 
“but was: one of an incidental kind .made 
‘during the’ ‘proceedings and does not, 
- ‘therefore, constitute a step-in-aid of execu- 
“tion. >` 

With all respect to the learned Judge 
`> who decided the case in Muhammad Siddiq 
~ Khan v. Lala Misri Lal (3) quoted it seems 
` to me impossible to accept the view theréin 
7 enunciated as a correct one. It is indeed 
“no easy matter to give a correct defini- 
tion of what the words “ step-in-aid `of 


“execution” in Art. 182, cl. (5) are meant ` 


~ to cover but it seems tome at least that 
` these words cannot cover a subsidiary 
7 and incidental application like the one we 

“are concerned with made in the course of 
~ an already pending proceeding. Were. 
~“ the non-applicant’s position to be accepted 
` each and “every incidental application for 
‘ the summoning ofa witness or even for 
the production of& document and the like 


v would’ in’ itself furnish a fresh starting, 


7 point for’ limitation gven although such 
‘ application was made in the course of an’ 
. already pending proceeding. Formy own 
- part’ I:am unable to put such an extra- 
*e *. ordinafily , wide and liberal interpretation 


-òn the ‘provision in question and I opine ` 


“that tHe words “ step-in-aid of exécution ” 
“must: “be construed as meaning some step. 
6 whieh ' is not ofi an incidental natůre, but 


aj 2 M. 1 3 Ind. Jur. “208; 1 dnd. Dee. (N. 8.) 273, 
(a) 3 C. 215; 1C. L. R. 23; 2 Ind. Jup. 460; 1 Ina.: 
< Dee. (N. 8.),738 
- + (6) 95 B, 639; 3 Bom? Er R 215. 
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which of itself gives an’ independent, and 
fresh start tò, or marksa new and effec- 
tive stage in, the execution proceedings. 
Neither ‘requirement can be postulated of 
fhe present application. The proceedings 
for substitution of names were already in 
progress and the application | for the sum- 
moning ofa witness registered no new or 
novel stage therein. It follows, therefore, 
that the application of 8rd: January 1920 
did not give a fresh start for limitation. 
The application of 4th November 1922 was, 
therefore, time barred: My predecessor's 
order dated 12th December 1924 is accord- 
ingly re-called and application for revision 
(Civil Revision No. 33 of 1924) - is, there- 
fore, dismissed: applicant J agannath 
therein must bear the non-applicant Shrini- 
vas Ramchandra’s costs. As regards costs 
of the present review application I order 
‘them to’ be borne by the parties as in- 
curred, . 

T GERD * ++ Application allowed. 


_ OUDH CHIEF COURT. 

- First CIVIL APPEAL No. 30-oF 1924. 
November 23, 1925. 
Present:—Mr. Stuart, Chief Judge, 
and Mr. Justice Hasan. 
Thakurain DHIRAJ KUNWAR 
—PLAINTIFF—APPELLANT 

` versus | 
CHANDRIKA PRASAD AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Pardanashin a na ana kak when binding— 
Burden of proof. 

In order that.a compromise entered into by a 
pardanashin lady ahaa be held binding upon her 
it is sufficient to show that the general result of the 
compromise was understood by her and that people 
disinterested and competent to give advice'with a fair 
understanding of the whole matter, advised the lady 
that the deed should be executed. [p. 1051, col. 2] 

Appeal against the decree and judgment 
of the Subordinate Judge, Fyzabad, dated | 
the 3Qth April 1924. 

Mr. Ali Muhammad, for the Appellant.. 

Mr, J. K. Banerji, for Respondents Nos. 1 
do 4. 

JUDGMENT.—This is’ a plaintif's 
appeal. The facts are these. .The plaintiff 
Thakurain Dhiraj Kuar a Hindu widow had 


“with har deceased husband executed a deed 


of mortgage on the 21st June, 1906. After 
her htisband's death, a suit was. instituted 


- onthe basis of this mortgage against her. 


. e 


` 


. [PLL 0.1925) 


This. suit was filed on the -16th December 
-1918 and on that date the amount due tinder 
-the:deed of mortgage had risen to Rs. 4,757-4. 
-The plaintiffs in that suit eventually com- 

promised with the lady and she signed on 
the:20th February. 1920 a compromise. by 

which. the -plaintiffs: agreed to accépt 


"Rs. 3,000-with certain: costs and interest in 


‘full: satisfaction of their claim. She agreed 
: to. pay: this amount to them: In’ the event 
- of failure ‘the mortgaged property was to 
‘ be. brought’ to: sale. A decree was passed 
_in’.terms of the compromise. The. plaintiff 
has not’ satisfied: that decree, and when 
‘execution was sought under‘it, she institut- 

ed ‘the: suit .out-of-which this appeal arises 


onthe 15th November 1923 to set aside the - 


. deed of-compromise ön the ground that its 
execution, had been obtained by fraud. The 
_ sole evidence produced by her was ‘her own 
- 8tatement:on ‘solemn affirmation. . In. the 

witnegs-box she never attempted’ to show 
„the nature ofthe alleged fraud practised on 
< her.: She -made statements which were 


absurd and incredible” to the effect that she. 


-had no knowledge of the suit or.the deed of 
. Mortgage, although she: admitted having 


| signed.the:compromise. She could give’no' 
Treason as to why she signed the compromise. - 
-She admitted that an independent member . 
_ Of:the legal profession had brought the 
She asserted | 


- compromise’ to, her to sign. 
: that this, gentleman had not even told her 
what the. compromise was ‘about, Yef she 


| Signéd. it," Thé evidencé‘on the other side - 
“was -the: evidence ‘of ‘this gentleman Mr. . 
. Naim .Ullah:,It is:to be noted that he was . 


; nota’ Gounsel-in ‘the'suit onthe date of 
. mortgage... When the lady’s Counsel in the 


..asked. by.the.Court to take the compromise 
..to:the-lady.and-geb: it signed after explain- 


.ing itto- ber.:Mr. Naim Ullahis convine-" : 


are 


: compromise to hersto the ‘best of ‘his. ability 
_but-after; the lapse of 4. years-he was natural- 


ly.,unable.to:-re-collect exactly what had, 


. happened, : What he-stated_ in his evidence 
. was that he» thoroughly - understood his 
. duties:in.this respect, and that he imagin- 
ed thathe-must have.carried out his duties, 
. though. after’. 4 years’ he could not swear 
. definitelyas to what he'had done. It. is to 
he. noticed’ that he reported to the Court 


- “that the contents of: the compromise had ` 
been read to’.the lad? and explained to her 


fully, The learned: Subordinate Judge 


THUTTA VENKATASWAMI V, VISSAMESETTI KOTILINGAM, 


ed. -that'he did explain: the ,contents’ of the”. 


rightly, in.our opinion, accepted the evi- 
_dence of Mr. Naim. Ullah as absolutely re- 
liable and rejected the evidence of the lady. 
It is unnecessary to touch. at length upon 
the.law bearing on the case.. Their Lord» 
ships of the Privy Council have laid down 
sufficiently in Sunitabala Debi v. Dhara 
Sundari Debi Chowdhurani (1), the general 
principles that.should guide .a Court in 
» such a case. They say at page 278*: 
` “It is sufficient.that the general result of 
the compromise should be understood, and 
| that people, disinterested and competent. to 


.. give advice should, with a fair understand- 


_ lug of the, whole matter, advise the lady-that 
, the deed should be executed.” Ski te ges 
“Now here Mr.: Naim Ullah was not there 
to givé advice ‚but simply to explain the 
` terms of the compromise. The.wording of 
the compromise is in very simple Hindustani 
` comprehensible to any body ,and the lady 
. must have thoroughly known what she was 
. doing. For these reasons we dismiss the 
: appeal with,costs.. 1 a te, 
Z. K. ~., +» Appeal dismissed.. 
` > (1) 53 Ind, Gas: 131; 46 I A. 272 at p. 278; 37 M, 
“DJ. 483; 17 A. L. J. 997; (1919) M: W. N. 821; 29 
~ Bom..L. R: 1; 24 O. W. N. 297; 11 Li W. 227; 47:0, 
- 175:2 U. P. L. R.. (P. 0.) 2 (P. C). Sern D a 
:: *Page of 46 1. A.—[wd.| . o Tadi weet 
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`` MADRAS HIGH:COURT. |... 
Civin MISCELLANEOUS SECOND APPEAL |. 
(No. 57 or 1923 ` A 
"April 18, 1925. =. 
-Present:—Mr. Justice Wallace...” 


wee sand 


| THUTTA VENKATASWAMI—PETITIONER 
` , Suit hadhiniself. put forward the snggestion.. _ ..’ oda 
_ for -w compromise; ‘Mr.- Naim Ullah was `. 


S APPELLANT |, 
ane _. versus, e OO 
VISSAMESETTI KOTILINGAM AND: 

_ ANOTHEX——COUNTER- PETITIONERS—. - 
bs th! 1a. ).) REBPONDENTS, . 0 l0 aau 

` Civil Procedure Cod@(Act V of 1908), O. XXI, «x, 2 
» ~Decree—Composition between decree-holder ` and 
:| judgment-debtor'to accept percentage of debt; whether 
.adjustmenit—Agreement, whether can be recorded. 

An agreement by a decree-holder in a compositien, 
by his judgment-debtor with his creditors ‘generally 
< to accept'a percentage of his decrée debt In full satis- 
~ faction of the whole debt amounts’ toian adjustment 
`~ of the*decree which can be recorded: under. O. XXI, 
ar. 2, Q. P. C., as gn adjustment of the decree. [p. 1053, 

col. 2.) -- beck J To ae 
ca Veclappa” Chettiar v. Arumugam -Poosari, ‘17 M: L. 

J, 527 and Periatambi Udayan ya Vellaya Goundan, 21 
JM, 409; :8.M:; Le da.51; 7..Ind.! Dee. (Nis) 648; relied 
OR; Se bey See a 
- Appeal against an order of the, Court,o 
- the Subordinate Judge,,Kistna at Ellor 

DUN a aaa cee eer ee naa 


> wan ama Oy 


. 
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in A. S. ` No,..244 of 1922, against an order 


- of the Court of the Principal District Munsif, 
- Ellore,-dated the 25th February 1922, ‘in 


DA No. 4236 of 1921, in O. S. No. 667 of 
21. 
Mr. V. Govindarajachari, for the Appel- 
lants. 
‘Mr. V. Suryanarayana, for the Respond- 
ents, 
: SUDGMENT.—The question for deci- 
sion in this appeal is whether an agreement 


' by a decree-holder in a composition by his 


. about one month after the decree. 


judgment-debtor with his creditors general- - 


ly to accept a percentage of his decree-debt 
in full satisfaction of the whole debt is an 
‘adjustment which can be recorded under 
O. XXI, r. (2) as an adjustment of the decree. 


-The lower Appellate Court has held that 


it could not be recorded, and the appellant 
(the judgment-debtor) appeals. 

The respondent who is the transferee 
from the original decree-holder at onestage 
of his argument challenged the existence of 
any composition, but both the lower Courts 
have held on. the evidence that there was a 
composition between the judgment-debtor 
and his creditors, under which they agreed 
some of them to accept 75 per cent. of their 
debt and some 80 per cent. in full satisfac- 


tion, and the present decree-holder was in ' 


the latter class. He had filed an execution 
petition for the whole decree amount on 


14th September 1921, but dropped it after - 


the composition agreement. Itis quite clear 
that he was a party to that mutual agree- 
ment. That the present transferee respond- 
ent was also aware of the composition is 
~elear from the fact that the sum for which 
the decree was transferred to him was not 
the full ameunt of the decree, but practical- 
ly ‘the amount which the decree-holder 
under the compositaon had agreed to take, 

This composition was in October 1921, 
On 18th 
‘November . 1921, the judgment-debtor, the 
appellant deposited into the first Court the 
‘amount due to this decree-holder under the 


„adjustment on the footing of the decree, 
. that is, 80 per cent. of the full amount due. 


“It-appears from the evidence that the money 


“-was‘tirst tendered to the deeree-holder but 


"decree to the present first respondent. 


he said that he had already transferred the 
It 
doesnot appear that the money was then 
tendered to the first respondent, but it was 
paid into Court by the judgtnent-debtor on 


+ 18th November’ 2921, along with his applica- 


THUITA VENKATASWAMI V, VISSAMESHTTI KOTILINGAM, 


[91 LC. 1925) 


tion to record satisfaction, to which. apptica- 
tion both the original decree-holder and tlre 
transferee were made parties. This deposit 
Was mentioned by the judgment-debtor in his 
affidavit in the.I. A. dated 16th November 
1921 and this fact was not controverted 
either by the decree-holder or his:transferee, 
I am asked to remand the case for a finding 
as to'the tender but itis unnecessary since 


- to the knowledge of both these parties, the 


money was deposited into Court for pay- 
ment tothe party entitled to execute. If 
the adjustment therefore can be pleaded as 
a bar in execution, the amount which the 
decree-holder had agreed to accept in full 
discharge of the decree was paid into Court 
on 18th November 1921. No time was fixed 
under the composition for payment,-but one 
month after the composition is certainly a 
reasonable time. 

That a mutual agreement by creditors 
to accept a less sum than their full debts 
in full discharge of their debts*is an 
enforceable contract in this country is 
not, I think, open to doubt. -The ilus- 
trations to s. 63 of the Indian Contract 
Act seem to me to make this Glear. 
On the other side, it is argued that-that sec- 
tion itself implies an original contract to 
which there was a promisor.and a promisee; 
but I do not think the language used’ must 
necessarily import more than an ordinary 
obligation and implied promise of a debtor 
to pay back his creditor. Illustrations (b) 
(c) and (e) are, so far as appears from the 
language used, ordinary debts and not 
debts due under any contract. When the 
illustrations allude to a specific contract 
debt, it is so specifically stated—see illustra- 


-tion (d). Illustration (e) is practically éonclu- 


sive for the purpose of this case, that such 
a composition with creditors is an enforce- 
able contract, though in thc case of illustra- 


` tions (b) and (c) there may be no new con- 


tract created, and though until actual tender 
of payment, it may be still open to the 
creditor to refuse to accept part-payment in 
full satisfaction, a case analogous to that in 
the decision of the Caleutta High Court re- 

orted as Debendra Narain Sinha v. Sourin- 

ra Mohan Sinha (1)..In the case of illustra- 
tion (e) there isa fresh contract for which 
there is consideration, namely, the agree- 
ment of other creditors -also to be- content 
with part-payment and thus release money 
for the discharge of other debts, 


(1) 24 Ind. Oas. 391, 1 
. Pm n 


[9] 1:0. 1925] KAÑIONAL BANK tebe 

Now, if that is the position in the case of 
an ordinary debt, I fail to see how it is 
changed when the debt is embodied in a 
decree. In ẹither case, the arrangement 
is-an adjustment of the debt due, thonen 
it .cannot be enforced unless certifie 
[vide Veerappa Chettiar v. Arumugam 
Possari : (2)*and the vratio decidendi of 
Periatambi Udayan v. Vellaya Goundan (3)] 


and payment in terms of the adjustment. 


will be under the terms of its full satisfac-° 
tion for the debt. Itis contended that par- 
ties to'a-decree, cannot vary their decree 
right. This seems.tantamount to saying 
that thére-can be no adjustment of a decree. 
Adjustment is clearly not the same thing as. 
satisfaction, If r. 2-of O. XXI meant to 
say that the decree is otherwise satisfied in 
whole or in part.it would have said so. 
‘Adjustment is some method of settling the 
deeree: which is not provided for in the 
decree itself. Ifthe decree-holder can still 
-execute the decree in fullin spite of the ad- 
justment,.then there has been no adjust- 
ment.at “all. This seems to me, therefore, 
clearly’ a‘case to which O. XXI, r. 2 applies. 

The respondent, however, further pleads 
that the decree-holder is entitled to resile 
from ‘the adjustment if he likes, and that, 
if he resiles| then the decree has not been 
adjusted, to use the words of the rule, “to 
the satisfaction of the decree-Holder”. As 
noted above, such a result may be permis- 
‘sible when there has been no mutual com- 
‘position between the -judgment-debtor and 
the creditors; but when there is this com- 
position iftis*not open-to a single creditor 
to resile from the fresh contract. The re- 
spondent contends that, even if that be so, 
the method of enforcing the contract on 
him is not by forcing him to abide by 
‘the execution proceeding but by leaving 
‘the judgment-debtor to sue him for dam- 
ages for breach of contract; and this is 
the view that: the lower Appellate Oourt 
has taken. If this fresh contract is as I hold 
an adjustment of the debt, I cannot see why 
such. an adjustment, should not be recorded. 
“That is the purpose of the rule, unlesg the 
unfortunate debtor, after he has secured his 
composition is then thrown into the position 
of having to sue any and every creditor who 
chooses:'to resile:- trom the composition: An 
adjustment ‘of that sort would be worse 
than no'adjustment at all. The adjustment 

(2,17. M.. L. J. 527, be 
(3) 21 M. 409; 8 M. L J.51; 7 Ind. Dee. (x. s.) 

e 


|| 
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when made was “to the satisfaction’ of the 


decree-holder", and that is what is meant by 


these words when used in the rule. 


The next point taken is that the tender 


was not made to the transferee and that 
it will not bind him. This again cannot 
be upheld. The transferee succeeds to 
the contract made by his transferor and 
is bound to accept whatever the transferor 
was bound toaccept. In this case I think 
it is clear that the decree-holder agreed 
under a mutual composition scheme to 
accept payment of 80 per cent. of his 
-debt in full satisfaction of his debt,. if 
paid within a reasonable time; and the 
money was paid within a reasonable time, 
This, therefore, was an adjustment of the 
debt tantamount to full satisfaction of the 
decree, and the judgment-debtor is entitl- 
ed to plead that as a full defence to 
any execution application and to have this 
fat satisfaction recorded under O, XXI, 
r. 2. . 

I, therefore, reverse the order of the 
lower Appellate Court and restore that of 
the District Munsif with costs here and in 
the lower Appellate Court. The trans- 
feree decree-holder may draw out the money 
deposited by the petitioner in the first 
Court. 

V. N. V. 


Zz K. Appeal allowed, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS APPLICATION No. 63 
OF 1924. 

April 7, 1924, b 
Present:—Mr. Neave, A. J. C., and 
Mr. Kendall, A. J. C. 

Tue NATIONAL BA or UPPER 
INDIA, Lo., LUCKNOW, IN LIQUIDATION 
— JUDGMENT-DEBTOR—APPLICANT 
VETSUS 
GOPAL DAS AND ANOTHÉR—DECREE- 

HOoLDERS—OPPOSITE PARTY. 4 
Companies Act (VII of 1918), ss. 169, 207, 215—~ 
e Voluntary liquilation—Suit instituted by Company 
before liquiflation~-Decree for costs against Cohpany 
a liguidation—Exeeution of decree, stay of—Power 
of ‘Court. . F ii 
The Court has power, under s. 169.of the Companies 
Act, read with ss. 207 and 215 of the Act, to make an 
order staying proceedings taken in execution of a 
decree against- Company which is in ‘the course of 
voluntary liquidation, [p, 1054,-co}, 1.] 


1054: 

‘Where in- à'sult ‘instituted by a Company long 
before it goes into liquidation, a decree for costa is 
made against the Company after it goes into liquida- 
tion, the liability of the Company in respect of such 
decree should not ordinarily be treated in a different 
way from the other liabilities of the Company and 
the decree-holder should not be allowed to execute 
the decree against the Company and must prove for 
his claim with the other creditors of the Company in 
the’ liquidation proceedings. [p. 1054, col. 2.] 


Application, under s. 219 of. the Indian 
Companies Act, for stay of execution pro- 
ceedings in the Court of the Subordinate. 
J udge, Lucknow. 

‘Messrs. N, C. Dutt and Hargovind Dayal, 
for the Applicant. 

Mr. Jai Kr ishna Tandan, for the Opposite 
Party. 

JUDGMENT.—This i is an application 
under s. 215 of the Indian Companies Act 
of 1913, made by the liquidators of the 
National Bank of Upper India in the 
following circumstances :— 

“The Bank went into voluntary liquidation 
and appointed liquidators. The resolution 


to gointo voluntary liquidation was passed . 


on 6th May, 1923. Before that date however,’ 
on -19th December 1921, the Bank had 
instituted a suit against the opposite party, 

which suit was dismissed in October, 1923, 

and a decree for Rs. 1,279-1-9 costs, was 
given against the Bank. These decr ee-holders, 

therefore, have applied for execution of their 

decree and weare asked to stay the procee- 
dings “in order to protect the assets of the 
Bank for the other creditors. It is pointed 
out that the Court has power under s. 169 of 
the Act to make such an order in the case of 
a compulsory liquidation and it is argued 
that that section read with ss. 207 and 215 
makes it clear that the Court has similar 
powers in voluntary liquidation. 

Nothing has been urged against this 
propositior,’which is ‘undoubtedly correct. 
The application has however been contested 
onthe ground thaé‘the order for the pay- 
ment of costs was not passed until after 
the Bank had gone into liquidation, andit is, 
therefore, urged that the decree-holders have 
a right to execute their decree. In support 
” of this contention, reference has been made, 
. not.toany Indian decisions, but to certain 
* English | equity. cases published in Ex 
parte Revick (1) and Madrid Bapk v. Pelly (2). 
In the former of these, the liquidators repre- 
senting the creditors ‘endeavoured ta increase 


the assets ofthe Company by bringing. 


(1) 4867) 5 Eg. 69; 17 L. Ti 237; 16 W. R. 102. 
(2) (1869) 7 Eq. 442; 21 L. T. 14, 


* SURATIN. SINGH w. BABY, © >oo 


ren 
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certain actions which ‘failed and it was de- 


cided that they should pay costs. 


In the? 


latter case the facts were different but. it.» 


was decided in the particular circumstances. 


that the costs had to be ‘paid by the liqui- 


dators out of the-assets, and not merely to i 


be proved in the winding up proceedings. 
In the present instance the suit was enter- 


we pee 


So tee 


ed on by the Bank.long before: it went into: 


liquidation, and it cannot. be said that the 
action was taken on behalf of the creditors 


of the Bank, and it was certainly not taken.. 


by the liquidators. : It is true thatthe decree 


for’ costs was given after ‘the Bank. had : 
gone into liquidation, but the liabilty on. 


account of which’ these costs were decreed 


against the Bank occurred before the liqui- - 
There is no reason, . therefore, why, > 


dation. 


oe Se N os 


7 


this liability should be treated i in a different ‘ 


“ way from the other liabilities:of the Bank... 
` We, therefore, allow the- application..and >: 
order that the execution proceedings be ;, 
stayed. The opposite party will have to ;- 


ee 


Ta 


prove for their claim with the other credi- ; 
tors of the. Bank in the liguidatién. pro- ` 


ceedings. 


Court from the opposite party.. 
Z. K. 


LAHORE: HIGH ‘COURT.. 
Seconp’ CIVIL APPEAL No. 1741 oF 924, 
- January 22, 1925. 


Present:—Mr, Justice Campbell. > x 
` SURAIN SINGH—Derenpant— eo F 
APPELLANT ~ +f, ~ 3 
` versus 4 erw 
BABU anp OTHERS— PLAINTIF — P E 
- RESPONDENTS. ra 


Hindu Law—M inor—Guar dian, natural, power cee ane 


to alienate minor's property—Necessity— Benefit, ofe 
estate, 


The applicants will receive their > - 
costs in regard to. these proceedings i in Cae ` 


Aj pplication, allowed: a : 


‘The natural guardian of a Hindu minor has ‘power, 3 


in the management of the minor's estate, to paride e 
_ or sell; any part thereof in case of necessity or for t 


benefit of the estate. - 


aa 


Second appeal from a decree of the’ Dis-” 


‘trict Judge, Amritsar, dated the 11th J title”. 
reversing that of the Sub- “Judge, ” Ey 


1924, 
Amritsar, dated the 10th May 1924., 
Mr, Nihal Chand Mehra, for the Appél-™ 


| lant. 


Mr. Chiman Lal Gulati, for’ the Respond- 


ents. 
e 


decision. Costs will follow the event, ets 
| R L TA 
Z. Ke ` Appeal apejah 


PEIO. 1985]: 

JUDGMENT., —Êhis second appeal 
arises Out of a suit by a minor for posses- - 
sion of land which was sold by his mother ` 
acting as his guardian. 

The first two issues framed by - the. Triat 
Court were as- follows :— : 

(1), Whether the land was sold by the 
mother of the plaintiff for the benefit ‘of the 


minor ? and 


(2) In case: issue No. lis proved; is: the | i 
sale void? . 


. The Trial Court held ‘that-- out of tie. 4 
` ostensible consideration for the sale Rs. 230 ` 


weré set, off- by. the vendee against the 
amount due on a‘prévious mortgage which. 
was for the ‘benefit of the minor. The- 
Court held: that the mother had no- right - 
to convey‘any: right or interest in theim- ` 
moveable property. of the minor plaintiff - 


and thatthe sale was ‘void. Nevertheless >- 


the ‘plaintiff was ordered to pay ‘Rs. 230.- 
before’ obtaining ` possession’ of the land. 
‘Both parties: appealed. to the District. 


Judge who declined to- go into the ques- '~ 


tion- of necessity for the sale or of benefit ` 


to the minor, .but onthe strength: of the ~ 


Privy ‘Council ruling in’ Imambandi v. 
Muisaddi(1) accepted the-plaintiff's appeal - 
and. decreed his claim for’ possessios with- ` 
out payment of anything: - ' 

The rule laid down by their AR 
of the Privy Council .was one to be applied - 


“ solely- to Muhanimadans:and was based :. 


upon a consideration of Muhammadan Law. : 


The present minor is a non- -Muhammadan, ` i 


and his learned Counsel before me is 
unable to cite any. authority for, the pro- : 
position that the Muhammadan rule must - 
be applied zalso . to . non-Muhammadans. 
The ordinary rule: stated in para: 440 of 


. Mulla’s:Hindu Law is that the natural - 


guardian of a Hindu minor has power, in . 
the management of his estate, to mort- 
gage or-sell any part thereof in: case of . 
necessity. or ‘for the benefit of-the estate. 

‘The decisién of -the learned- District : 
Judge must bé set aside. I accept the 


‘appeal and return.the case tohim for: re- 


(1) 47 Ind. Cas. -513; 456. 878; 35 M. L. J. 422; 16 
A.L. “J.BO0; 24 MIL. T. 330; 28 C. L. J. 409; 23 0.” 


W.N. 50; 5 P.L.W. 276; 20 Bom. L. R. 1022; (1919). 


`M, W. NOL 9 B W. 5i8; ATIE O), 
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“OUDH CHIEF COURT. à 
SECoND CIVIL APPEAL No. 322 or 1924, 
November 11, 1925. 
Present :—Mr. J ustice Missra. 
Sheiksh MOHAMMAD AQIL— 
PLAINTIFE— APPELLANT 
versus 
SHEO BAKŠH, AND OTHERS— DEFENDANTS— i 
RESPONDENTS.” ` i 
Landlord and tenant—-Ejectment—Wajib-ul-arz em- 
| powering landlord to eject tenant on “qasur,” effect « 
ofCriminal complaint by tenant against landlord, .. 
whether justifies’ ejectment, 
‘A custom recorded in‘a wajib-ul-arz that a land- 


; lord would; be entitled to eject a raiyat if the latter , 


was guilty of any f “qasur “cannot be enforced. 


If a tenant: who has a grievance against-a landlord 
files a complaint against’ the: latter in á criminal ' 
case his act cannot be considered as ‘amiotnting to a . 

“qasur” making him liable to ejectment under such 4. 
clause in a wajib-ul-arz as the above. 


Second appeal -against a decree of the 
. Subordinate Judge, Hardoi, dated the Ist 
“May 1914, - confirming that of the Marai, 
„Hardoi, ‘dated, the, 22nd May 1922. ; . 
Mr. Hyder. Husain, for the Appellant. 

Mr. S. A. Bilgrami, for the Respondents, 


JUDGMENT.—This appeal arises out 
of asuit brought by the plaintiff-appellant 


. for ejeetment of the defendants-r espondents 


from their. residential house in village 
Gandanpur, District Hardoi, of which the. 
appellant is zemindar and. the respondents 
are his riyayas. The allegation on which 
“he desires the ejectment of defendants-re- 
spondents is to the effect that the defend- 


- ant- No. 1 filed a falsé complaint against - 


him (the zemindar) ina Criminal Court and 
thereby committed a “qasur, ” (fault) 
within the meaning of the term as used in 
the wajib-ul-arz. 

Both the Courts below have Aind 
the plaintiff's suit on the ground that the: 
defendant was not guilty of any “ qasur `’ 
and even if acustom $o that effect was. 


- recorded in the wajib,ul-arz, it was indefi- . 


nite and unjust and could hot be enforced | . 


„in a Court of Law. * 


‘In second appeal it ja segala that 


“this view taken: by the Courts below. is 
` incorrect. 
ql the Courts below that thè custom mentioned 


Iam in entire agreemerft, with 


in the. wajibvul-ärz cannot be enforced and. 


that if a tenant “(r iyaya) has a grievance 


against the landlord and files a complaint in 
-8 Criminal Court his act. cannot be consider- ' 


~ ed asa ‘gasur” making. him liable to ejéct-'. 


ment. If .such were the case then the 


riyaya would purely be at the mercy of the 


joé 


zemindar, The way before the landlord 
in such a caseis clear. Ifa false case has 
been bought against him by one of his 
tenants he can bringasuit against him for 
damages on account of malacious prosecu- 
etion. No landlord can be given the power 
to determine whether a particular act of a 
tenant is a “gasur” or not. If that were 
so then the determination of the question 
would be purely in the hands of a zemindar 
and it wouldobviously be unjust to place 
such a power in the hands ofa landlord. I 
have never seen such a clause being en- 
forced in this Province. I find no force 
in the contention put forward on behalf of 
the appellant. The suit wasrightly dismis- 
sed by the Courts below. 
The appealfails and is dismissed with 
costs- 


Z. K.. Appeal dismissed. 


——— 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 380 or 1923 
AND OLYIL REVISION aes No. 403 oF 

192 


August 25, 1925. 
Present:—Mr. Justice Venkatasubba 
Rao. and Mr. Justice Madhavan Nair. 

MUTHUVEERASWAMI NAYDU AND 

OTHERS—DeErsnpants Nos. 2 AND 4 AND 
Rusponpants Nos. 1 AND 3—APPELLANTS AND 
PETITIONERS 
versus 
V.T. A. L. ANNAMALAI CHETTIAR AND 
OTHERS—~PETITIONER AND RESPONDENTS Nos. 2 
AND 4—PLAINTIFE No. 54 AND DEFENDANTS 
Nos, 3, 5 AND 6—RESPONDENTS. 

Execution of "decree—Tr ansfer of decree for execu- 
tion—Application to bring legal representatives of 
deceased judgment-debtor on record—Dispute, deter- 
mination of—-Limitation, plea of—Jurisdiction of 
Court that paseed decree. . 

Questions relating to a dispute as to who are the 
legal representatives of a deceased judgment-debtor 
and whether the decree i8 barred by limitation must 
be. determined by the Qourt which passed the 
decree hefore it, transfers the deci ee to another Court 
for execution. 

Swaminatha Ayyar v. Vaidyanatha Sastri, 28 M. 
466; 15 M. L.J. 116e(F. B.) and Rajilagiripathy v. 
*Bhavanisankar an, 80 Ind. Cas. 103; 19 L. W. 650 at 
F 652, 47 M, L. J. "hy (1924) M. W. N. 527; 47 M. 641; 

(1924) A. I. R. (MJ) 673, relied on. 

Appeal against a decree of the Ogurt of 
‘the Subordinate Judge, Madura, dated the 
8th August 1923.and made in E. A. No. 103 
-of 1923, “ino. S. No. 28 of 1909 and petition 
presented alternatively unger s. 115 .of Act 


Vof 1908 and .s. 107 of the Government of 


MUTHUVERRASWAMI NAYDU V. ANNAMALAT ÖHËTÎIAR. 


been considered by the Judge. 


i I. 0. 1925) 

India Act praying the High Court to revise 
the saidorder of the Court of the : ‘Sub- 
ordinate Judge, Madura. : 

Messrs. B. Sitarama Rao and S, R. 
Muthuswamy Iyer, for the Appellants. 

Mr. M. Subbaraya Iyer, for the. Respond- 
ents. 

JUDGMENT.—The lower Court with- 
out dealing with the objections raised has 
made an order directing the decree to be 
transferred to another Court. The applica- 
tion was to bring on record the legal re- 
presentatives of certain deceased parties 
and to transmit the decree to another Court. 
for execution. Notice was not served on 
all the persons on whom it should have 
been served. Defendants Nos. 4 to 6 
raised the objection that they were not the 
legal representatives of defendants Nos, 1 
and 7. The learned Judge observed: “In 
the natural course they will be the legal 
representatives of defendants Nos,. 1 and 
7." In this he is not correct. If the first 
defendant had left a widow for ingtance, 
defendants Nos. 3to 6 would not be his 
legal representatives in respectof his per- 
sonal property. The learned Judge ap- 
parently did not bring to bear his mind 
upon the question, as he leftit to be decided 
by the Court to which he directed to be 
transferred. | 

Another plea put forward raised a ques- 
tion of limitation. Even this the Judge 
did not deal with. 

In our opinion the objections must have 
The ques- 
tion as to who are the legal representatives 
must be decided by the “Court which pass- 
ed the decree. See Swaminatha Ayyar 
Vaidyanatha Sastri (1). Whether the 
decree was barrrd by limitation or not is 
also a question to be determined by the 
Court which passed the decree. See 
Rajilagiripathy v. Bhavanisankaran (2). 

The order is set aside and the lower 
Court is directed to deal with the applica- 
tion according to law. 

No order issnecessary in the civil revi- 


sion petition. 
We make no order as to costs in either 
case. i | 
SYN V. Order set aside. 
Z. K. ` 


(1) 28 M. 466; 15 M. L. J. 116 (F. B). 

(2) 80 Ind. Cas. 103; 19 L. W. 650. ne 652; 4? M. 
a 4. (980) M. W. N. 527; 47 M. 641; t929 A. LR, 
( ; 
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Abatement of sult—Death of defendant—-Cause of- Acts—Bengal=coneld. 
action, whether survives. See O. P. O., 1908, a At 1885-—-VIIL See BENGAL TRNANGY ACT. 
IA) — 1907—II, See Eastern BENGAL AND ASSAM 


TA Acts—General. ae Distrperty Houses ACT. 
Act .1859— XIII; See Workman's Breach or “Cons -— 1918—IIT. See Beneat Pustic DEMANDS 
TRACT ACT. ‘Recovery Act. 
~~ 1860—XLV. See Prenar CODE. ——— 1920—III. See Oarcurra RENT Act. 
-= 1861—V. See Pouice Act. © —— 1923—XIII. See CALCUTTA Suppression or IM- 
——~— 1863-—-XX. See RELIGIOUS ENDOWMENTS Act. MORAL TRAFFIO ACT. 
~~~ 1865—X. - See SUCCESSION ACT. i 
an 1867—III. See PUBLIO GAMBLING Act. =. Acts—Bihar & Orissa. 
~~~ 1869—IV. See Divorce Act. —— 1914—IIT. See JHARIA Water SUPPLY ACT. 
——— 1870—VII. See Court FEES Act. —-— 1920—IV. See Bimar AND Orissa MINING 


SETTLEMENT ACT. 
Acts—Bompbay. 


= 1872—J. See EVIDENCE ACT. 
man 1872-IX. See CONTRACT ACT. 
=- 1873—V. See GOVERNMENT SAYINGS BANKS Act. 


an 1877—I. See Srrorio RELIEF Acr. —— 1879—V. See Bospay Lanp REVENUE CODE. 

= 1878—I, See Ortum Act. ‘-—- 1879—X VIL See DEKKHAN AGRICULTURISTS' 
= 1878—XI. See Arms ACT. RELEF Act, 

~ 1882—II. See Trusts ACT, —— 1887—IV. See BOMBAY PREVENTION oF GAMBLING 
~ 1882—IV. See TRANSFER or PROPERTY Act. Act. 

-= 1882—V, See EASEMENTS ACT. ` — 1904—1. See BOMBAY GENERAL CLAUSES Act. 


—-— 1882—XV,. See PrESIDENGY SMALL Cause Courts - —— 1918—11. See Bompay Renr (War RESTRICTIONS) 


= 1887--VU, Sez Surrs VALUATION-AOT, Act. 
- AT. —— 1920—VII. See Bombay PUBLIC Convevances ACT, 
wawan 1887—IX. -See PROVINCIAL SMALL Cause Courts . => 1992—1V, See Orry or BOMBAY POLICE Act. 


ACT. 
mn 1890—IX. See RAILWAYS ACT. - Acts—Burma, 
man 1893—I V, See Partition AOT. ~ 1920—IT. See RANGOON RENT Act, 
= 1897—X. See GENERAL CLAUSES Act. —— 1922—VI. See RANGOON MUNIOIPAL Act. 
man 1898—V. See ÜRIMINAL PROOEDURE CODE. _ —— 1922—XI. See Burma Courts Act. 
~~ 1899—IT, See STAMP ACT. = : | Aots—C. P 
mau 1903—XV. See EXTRADITION AOT. i ne 
mu 1907—III. See PROVINOIAL INSOLVENOY ACT, ~— 1898—XI. See O, P. Tenancy Act. 
~ao 1908—V. See CIVIL PROCEDURE CODE. —— 1917—II. See C. P., Lann Revenve Act, 
~ 19082-IX. See LIMITATION Aor. Acts —Madras. = 


~ 1908—XVI., See REGISTRATION Act. i ° 
wmn 1909—111, See PRESIDENCY. Towns Insotvency ~~~ 1864--II. See Mapras Revenve Recovery Aon 


Act, ~~ 1908—I. See MADRAS ESTATES LAND AOT. 
-m 1911—XII. See FAGCTORIRS ACT, ~— 1919—1V. See MADRAS Ofry MUNICIPAL Act. 
waman 1913— VII, See COMPANIES Act. — 1920— V. See Maprag Districr MUNIOIPALITIES 
ma I914—VII, See MOTOR VEHICLES ACT. Act, 
~~~" 1918--IX. See Sonpiers (INDIAN) (Liticatios) —— 1920— XIV. Sve Mapras LooaL BOARDS Act. 
cT. i —— 1925--1, See Mapras RELIGIOUS JÊNDOWNENTS 
Sanan Pe ag ona Insonvexcy Act. Aor. z 
amamen 2—XI. See Income Tax ACT, 7 < : 
samana 1994--JT, See CANTONMENT Act. 4 ‘ À eee : . 
: oo 1887—XVIL See PUNJAB LAND REVENUE Act, 
Aots—Bengal, s @—— 1913-—~-J. See PUNJAB PRE-EMPTION ACT. 4 
sawanan 1847—IX, See BENGAL ALLUVION AND Dituvion —— 1918--VI. See PUNJAB Courts Act. 
ACT we < Acts—U. P . 
=- 1850—-XXXI. See Bexeau ALLUVIAL LAND 2 s ate 
£ SETTLEMENT Acr . 3} ~—— 1869—I. See OuDH IESTATES AOT.e 
s~ 185)--XI See Benoa, Lanp Revenue Sates —— 1876—XVIIL SeeOupu Laws Act. s 


ACT, —— 1886—XXIL See DuDH RENT Act. 
maan I868—IV. See BENGAL ‘ALLUVION AMENDMENT -—— 1901—II. “See AGRA TENANOY ACT, 
TP, oT, : “we 1901-—JIT, See UMP, Lann REVENUE Act, 
wom 1869—VIIT, Seé LANDLORD AND Tenant Proce. —— 1910111,” Seg OUDH ESTATES AMENDMENT Act, 
DURE Act, b poem 1920—VI, See U, P, VILLAGE PANCHAYATS Act, 


. 


1688 INDIAN GASES, fives 
f “Regulations. ‘Adverse possesslon—-concld, i 4 


Reg. 1806—XVII, See BancAL LAND REDEMPTION AND 
FORECLOSURE REGULATION. 





. 1672—]111. See SONTHAL PARGANAS SETTLEMENT 
REGULATION, 
w— 1893—V. See BONTHAL Parganas: JUSTIOE REGU- 
LATION. 


—— [608—III. See SONTHAL Parcaxas SETTLEMENT 


(AMENDMENT) REGULATION. 


- Statutes. s 


1915—(5 & 6 Gro, V, a. 61). See GOVERNMENT OF INDIA 
. Act. 


Adverse possession. 


See MUHAMMADAN Law . 725 
See ‘TEMPLE GOVERNED BY SCHEME 565 


— Crown lands—Adverse possessicn moved for 
forty years—Crown, 
prietary right within sixty years-—“Subsisting title,” 
meaning of. 

Where original title in certain lands is admitted to 
have been with Government,- a percon seeking to 
establish his right to them by adveree rcssession must 





prove his possession for iull sixty years. ‘The fact- 


that the claimant is able to prove pcssession for a 
long time, viz., forty years, would not entitle him toa 
presumption as to pcesession for sixty years, nor cast 
on the Government the onus of showing possession 
of proprietary right within sixty years. 

dn the case ofa claim to Crown lands by adverse 
possession, it is misleading -to talk of proof of 
“subsisting title’ by Government, when there is a 
finding of original title in the Government, which 
title has not been displaced by proof of adverse pos- 
session. M SECRETARY or STAJE FOR INDIA V. BREE- 
RAMOOTHI CHETTIAR, 22 L. W. 546; A. 1. k. 1926 Mad. 
129 : 179 
Landlord - and tenant—Gift, invalid, to 

tenant, effect of —Possession, nature of, alteration in. 

Where atenant holding landon payment of rent 
continues to hold it without any change in. area or 
rent, the mere fact that an invalid-gift is executed in 
his favour by a disqualified proprietor of the hold- 
ing without the sanction of the Court of Wards, does 
not operate toalter the character ofthe possession 
and to convert it into adverse pessessicn. O ABDULLAH 
Kuan v., AMIS Harmar Kuan, A. 1 R. 1926 Ouah 198 


, 97 
Landlord 





and tenant — Service-tenure— 

Assertion of title—LMnitation, operation of, 

When a tenant enters upon land .as a service- 
tenure-bolder, but subsequently asserts a title of his 
own, the fact that the landlerd docs not sue to eject 
him within 12 years of such assertion, does not confer 

æ onthe tenant any bigker title-than he had when he 
entered into possession, GO JNAN Cuanpra DHUPI v. 
Ray Satwa OBANDRA | 451 

3 — Permissive entry—Subsequent possession, 

whethgr can be adverse—Succession of trespassers— 

Periods of possession, tacking of, whether,germissi- 

ble. i . 4 
To constitute adverse possession, it is xot indis- 

pensable that the entry should be adverse in its 

inception, Unless adverse in its inception, possession 

will be presumed to continue &s it began; but this 

does not preclude the occupant from setting up an 

adverse claim at any time he choeses by any act which 

changes the character of his occupancy frem amicable 
s 


5 adyerse : 








whether ‘should prore pro-, 


A succession of trespassers claiming through one 
avfother (e. g., as heir, legatee, assignee, or otherwise) 
can, though the possession of each of them has ex- 
tended to less'than 12 years add and tack the periods 
of-their possession go as tu defeat the right of the 
true owner. M Nomura NARASIMHA v. Vasam MAN- 


GAMMA 556 
~—— Prescription against Government, proof of. 
* See Inau 130 - 


Advocate—Advocate, consent of, effect of—Congent 
based on misapprehension—VPower ‘of Court to 
disregard such consent. See C. P. O., 1908, O. 
XLVI, R. 1 i 509 


Agra Tenancy Act (il of 1901), s. 58 (k)— 
Landlord and’ tenant—Suit for ejeciment of 
thekadar—jectment, grounds for—Plaint, avermenis 


~ Mm 


A plaintiff seeking to eject a defendant on the 
allegation that the latter is a thekadar- must ‘set.out 
definitely in his plaint the grounds on which he 
alleges that the defendant is liable to ejectment. The 
ground on -which a thekadar or a person holding 
under a lease can be ejected . under the provisions of 
el. (b) of s 58 of the Agra Tenancy Act, is èhat the 
term of his lease hes expired or will expire at or 
before the end of the current agricultural year. A 
statement in the plaint that the defendant is a tieka- 
dar of the land in dispute, paying a yearly rent and 
that he has no right to remain in possession, does not 
satisfy the requirements of the law, anda decree for 
ejectment cannot’ be granted on the basis of such a 
plaint. A Darivar SINGH ~v. Onos SINGH, L. R.6 A, 
237 Rev. = 863 


Amendment of pleadings—Title subsequently 
< acquired, whether can be put forward. See Trespass 
on Government LAND 503 
Appeal (Civil. 
See C. P. O., 1968, O. XXII, 2. 5 366 
See O. P. C., 1908, O. XXVI, r. 14 (3) 317 
See PROVINCIAL lNsouyexoy Aor, 1907, ss. 162 (b), = 
3 


——— Appellate Court, power of, to 
demand Court-fees on plaint, See Couer Frzs Act, 
1870, s. 7 1v (a) ° 29 


~ Appellant, duty of}—Burden of proof. 

The burden of showing that the judgment appealed 
from is,wrong lies upon-the appellant. Jf all that 
be can show is nicely balanced calculations which 
lead to equal possibilities of the judgmert on either 
the one side or the other being right, he is not entitled 
to have the judgment upset in appeal,- O lag 
MUHAMMAD v. SHampBuu Darr, 13 O. L. }. 167 1014 


Finding of fact, interference with, 
Generally speaking it is undesirable tor an Appellate 
Court to interiere with the tindings of fact of the ‘Lrial 
@udge who sees and hears the witnesses ana has an 
opportunity of noting their demeanour. Lhe view ot the 
‘Lrial Judge as tothe credibility of witnesses should 
not be put aside by the Appellate Court on a mere 
calculation of probabilities. Where, however, the 
question to be determined does not depend upon the 
demeanour of the witnesses and their manner in tha 
witness-box, but upon inferences to be drawa from 
facts, the Appellate Cowrt isas good a Judge of facts 
as the Trial Court. CO ANANDA PRIYA BAISHNAVI vw - 
Buoy KRISHNA Ray `. 70 
e 
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Appedi (©ivll)—conėld. 


— Redemption suit—Preliminary and 
final decrees—Appeal against preliminary decree e 
after passing of final decree, whether competent. 
Where a preliminary decree in a redemption suit 

is followed by a final decree, an appeal filed against 

the former decree after the passing of the latter’ 
decree is not maintainable if no appeal is preferred 

against the latter decree. C Ram CHANDRA GOPE v. 

PaRAMESWARI GOPINI 358 

maan Suit for possession and mesne profits 

—Decree, value of, in excess of Rs. 6,000—Forum 

of appeal. : 

Plaintiff instituted a suit for recovery of possession 
of landvalued at Rs. 2,800 and mesne profits fora 
period prior to the institution of the suit tentatively 
valued at Rs. 1,200, the total value being Rs. 4,000: A 
decree*was paced in his favour for possession with 
a direction for determination of mesne profits and on 
the mesne profits being ascertained the total amount 
of the decree exceeded in valuation the amount of 
Rs. 5,000: : 

Held, that an appeal against the decree lay to the 
Nigh Court and not to the District Judge. C JOGENDRA 
Natu Marri v. Buagwat Das, 42 ©. L. J. 267; A. LR. 
1926 Cal, 378 9. 


(Second). See WILL, construction or 423 


Custom, question of—Wajib-ul-arz, 
of—Finding of fact—Interference 





entry in, value 

by High Court. 

The question whether an entry in a wajib-ul-arz, 
even if unrebutted, is or is not sufficient proof of the 
custom recited therein, is a question of fact and can- 
not be agitated in second appeal. 

It cannot be laid down as a proposition of law that 
an entry in a wajib-ul-arz, if not rebutted, must be 
accepted as sufficient proof of the custom recorded 
therein. O Gasras SINGH v. NANHU Sinen,3 O. W.N. 
69; A. I. R. 1926 Oudh 143; 13 O. L. J. 121 942 


wien Excuse of delay under s. 5 of the 
Limitation Act, application for—Appeal—Discretion 
of Appellate Court—High Court, interference by. See 





LIMITATION Act, 1908, s. 5 865 
—_———-. Finding of fact. See CONTRACT Act, 
1872, s. 30 782 








Finding of fact—Evidence ignored— 

Interference by High Court. 

Where in arriving at a finding of fact a lower 
Appellate Court ignores a valuable picce of evidenco 
altogether, the finding is not binding on the High 
Court in second appeal. CG Brapatanini DEVI v, 
Kiras Cuanpra Roy 1026 


aman mmm —— Finding of fact--Genuineness of 
transaction—Notice, absence of—Interference by 

High Court. A 

There is no jurisdiction ina High Court to enter- 
tain a second appealon the ground of an erroneous 
finding of fact, however inexcueable the.error may 
seem to be. Where there is no error or defect in 
procedure a finding of the first Appellate Court upon 
a question of fact is final, ifthat Court had before it 
evidence proper for its consideration in support of 
the finding. 

A finding thata transaction was not gcnuéne erd 
that a certain party had no notice of the transacticn, 
is a finding of fact which cangot be questioned in 
second appeal, O Maxzur Hosaix v. Visarat FATIMA, 
180. L. 6,176 f 1946 
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Appeal (Second)—concld. , 
Finding of fact—Interference by 


High Court. 

In a suit between a landlord and a tenant the 
Court of first appeal made a decree declaring the 
liability of the tenant to pay to the landlord half tho 
fruit of certain trees standing on the holding of the 
tenant. There was an entry in the Record of Rights 
declaring that the tenant and the landlord had half 


*share each in regard to the mango, beal and palm 


trees standing on the holding. This was followed 
by an entry that there were certain mulberry, guava, 
palm and lemon trees on the land. Against these 
trees there was no entry that the landlord had any 


title: 

Held, (1) that if the Record of Rights was a docu- 
ment of title it was open to the High Court in second 
appeal to construe that document; 

(2) that it was a reasonable construction of the 
entry in the Record of Rights that it related only to 
the timber and not to the produce of the tress; 

(3) that even if the Record of Rights was not 4 
document of title and was merely a document of 
evidences, it was open to the High Court to interfere 
with the decision of the Court of first appeal which, 
was based upon the Record of Rights, inasmuch as 
the decision was based on something which the Record 
of Rights did not contain. Pat Bacran MISSIR 4, 
Sarsan LAL, A. 1. R. 1925 Pat. 725 735 
————: —— Malicious prosecution, suit to recover 

damages for—Finding asto innocence of plaintiff 

and absence of just and reasonable cause, nature of, 

In a suit to recover damages for malicious prosecu- 
tion a finding thatthe plaintif was innocent of the 
charge brought against him by the defendant and 
that the defendant had no just and reasonable cause 
for making the charge is a finding of fact and cannot 
be questioned in sscond appeal, O ATMA RAM v. 
BHAMBHU DIN 112 
Approver. SeeCr. P. C., 1898, 8. 337 253 


Arms Act (XI of 1878), s. 19 (f)—Cartridge, empty, 
whether ammunition—Possession of empty cartridge 
—Offence. . 

An empty cartridge which cannot be re-loaded in 
India is not ammunition and the possession of such a 
cartridge does not, therefore, amount to an offence 
under s. 19 (f) of the Arms Act. A Katie v. EMPEROR, 
27 Cr. L. J. 186; 24 A. L. J. 208 808 
ss. 19, 29—Illegal possessién, of arma, 

prosecution for—Bijnor District—Sanction of District 

Magistrate, whether necessary. 

In the Bijnor District the sanetion of tho District 
Megas is not necessary for a prosecution under 5, 14 

f the Arms Act. A AMIR AHMAD v. INPrROR, L. R.O 

A. 196 Cr; 27 Or. Ta J. 15; 24 A L. J.30 A.I R. ae 





All, 143 


Assignment—Assignment of inteMest by landlord—« 
Tenant in possession—Payment of rent, without 
notice of assignment, effect of —Payment of Pent in 
advance, whether fulfilment of obligation to pay rent 


e Assignee, position of —Assignec, whether bognd to 


make enqairies—Non-eyquiry by assignee, effect of 

Collateral agreement; whether binding. e 

If a persofi enters into a contract and without notice 
of assignment of the contract, fulfils it to the person 
with whom he made thg contract, he is discharged 
from his obligation. 

Payment of rént Hi 8 tenant before itis due is not 
efulfilment of the oblfgation imposed bythe coves 
nant to pay rent but ie ap advance ta the landlord with 


band 


| | 
, 1060 
Assignme nt—concld. 


an agreement that on the day when the rent becomes 


“ due such advance will be treated as a fulfilment af the 


obligation to pay rent. 

Where the proprietary title to premises in the 
occupation of a tenant is assigned, it is incumbent 
upon the assignee to make enquiries of the tenant as 
tothe extent ofhis rights and interest in the pre- 
mises. If the tenant misrepresents his rights and 
the ‘hssignee relies upon the statement `of the tenant, 
the latter will be precluded as against the assignee 
from asserting his rights to be other than those which 
he has stated. But if the tenant correctly represents 
his rights or no enquiry is made by the assignee, in 
either case the assignment will be subject to the 
tenant's rights and interestsin the premises. This 
‘principle applies alike in cases where the assignee is 
a mortgagee, as in cases, where he is a purchaser of 
the premises. 

If a mortgagee is privy to and has sanctioned a 
collateral agreement between the mortgagor and a 
tenant of the mortgaged property, a subsequent” 
assignee of the mortgagee’s interest is not to be 
permitted to assert that his interest in the premises is 
not affected by the agreement, because the agreement 
was entered into at a date subsequent to that on 
which the mortgage was executed. G TILOKECHAND 
Surana v. Bzatrrg& Co. >. 113 


Bengal Alfuvion and Diluvion Act (IX of 1847), 
s.-6—Bengal: Alluvial Land Settlement Act (XXXL 
of 1858), s. 2—Bengal Alluvion Amendment Act (IV 
of 1868), s. 8—Diara proceedings, nature of—Pro- 
ceedings, whether binding on under-tenure-holders 
claiming adversely to each other. - 


What is dealt with in proceedings under the Bengal 
Alluvion and Diluvion Act and the subsequent amend- 
ing Acts is the assessment of revenue, and the parties 
concerned are the proprietor and the Government.” 
The powers of the Revenue Authorities operating 
under these Acts only extend, so far as the tenants are 
concerned, to ascertaining or recording existing rights, 
that is, to the nature and extent of any existing ten- 
ancies, and not to settling rent so as to bind the tenant. 
These proceedings are binding onthe proprietor with 

_regard to the assessment of reventie-:but are not bind- 
ing as between under-tenure-holders claiming the land 
adversely to each other under different proprietors. 


- © RADHA Nara Dotrav. Osanpra Kumar Dott, 43 0, 


L.J.152 . é 718 


Bengal Laħd Redemption and Foreclosure 
Regulation (XVII of 1806), ss. 7, 8—Notice of 

foreclosure, contents.o¥. í 

Under. 5.8 of Bengal Land Redemption’ and Fore- 

closure Regulation XVII ‘of 1806 the mortgagor must 

be notifiéd-that if‘he ‘does fiot redeem the ‘property 

mortgaged in’ the manner provided for by section 7~ 


‘ 


æ Within: one-year ` fromt the date of the notification the 


mortgage will be finally foreclosed. The requirements 
of s, § arefulfilled # the notice to the mortgagor gives 
“the full purport of s, 7 of the Regulation even though 
a. T is nof expressly mentioned in the notice. el, Diwan 
Sincu v. JAIRAM, 2 L. 0.159, . >? s 8 


Bengal Land Revenue Sales Act (XI of 1859), 
- $. S4—Sale of estate—Allowance charged upon 
estate—Encumbrance, what is—Notice, question of, 
wether arises—Suit to recover ellowance—Recurring 
liability—-Limitation. s 5 
Tho fact that an allowance had beon reccived out of 


e 
? 


r 
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3 -e 
certain lands for along period from several succes- 
sive owners is proof of the grant of.a perpetual - 
gllowance charged on such lands. ` 

An encumbrance is a right to or interest in Jand 
which may subsist in any third person to the 
diminution of the value of the land and not inconsist- 
ent with the passing of the fee init by a deed of 
conveyance. 

The period of limitation for a suit for the recovery 
of money where the liability topay the money is . 
recurring, arising every year, runs in respect of the 


‘amount of each yearly. payment from the time when 


each yearly amount falls due. The mere failure to 
sue for the money for any particular year for more 
than twelve years would not -bar a suit for the 
recovery of an amount which falls due subsequently. 
In a sale under s. 54 ‘of the Bengal Land Revenue 
Sales Act, no question of the notice of an entum- 
brance arises. CO Manowar Das Maganta V. BROJENDRA - 
Lat Das” k 411 


Bengal Municipal Rules ‘of 1896---Municipal 
election—Candidate, whether can withdraw after 
commencement of poll. ; 

Under the Bengal Municipal Rules of 1896 a candi- 
date ata Municipal election is entitled to withdraw 
from the clection at any time before the closing of the 
poll. C Nagenpranaty ADDY v. COMMISSIONÊR OF THE 
Presipency Division KN 722. 


Bengal Public Demands Recovery Act (IHH of 
1913), ss, 36, 37—Certificate sale—Suit to set 
aside sale, maintainability of—Fraud, fictitious 
allegation of, effect of. : 
Where a sale held under the provisions of the 

Bengal Public Demands Recovery Act is sought to be ` 

setaside by the certificate debtor, questions arising 

between the certificate holder and. the certificate 


‘debtor or their representatives must be decided in 


accordance with the procedure laid down by s. 37 of 
the Act, notwithstanding that the purchaser under the 
auction-sale is also impleaded asa party interested 
“in the proceeding. i 

_ Å certificate debtor cannot evade the provisions of 
s. 37 of the Bengal Public Demands Recovery Act and 


- maintain a suit to set aside a sale held under the Act - 


by making fictitious allegations ‘of fraud in respect of 
matters which under the section, and in the absence 
of fraud, must be determined by means ofthe pro- 
cedure specified in the section. © BASANTA Kuarar Pan 
v. Harenpra Natu, 30 O. W. N. 36; A. L R. a 
107 . 


Bengal Tenancy Act (Vill of 1885)—Denial of 
landlord's title—Forfeiture—Remedy. DI 
Under the Bengal Tenancy Act the landlord cannot 

eject the raiyat simply on the ground that the tenant 

has repudiated the relationship of landlord and ten- 
ant. ‘Therefore, the denial of the right ofthe land- 
lord or* repudiation of the tenancy, not followed by 

a. decree of Court dismissing landlord's suit for 

rent, does not work a forfeiture. 

e Where the tenant repudiates the tenancy and the 

landlord is-not entitled to eject the tenant on that 

ground, the remedy is by a proper suit for a declara- 
tion that the transferee acquircd no interest from the 

raiyat by the transfer. © Janznpra Nata’ Biswas V, 

“JOGENDRA NATH PAL A 191 

~m $.. 30—Undivided .-. estate—Excess layd in 

occupation of tenant, whether can be treated ag 

separate holding, esi fr ghee z 

e.. . ga F a eres 
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In a suit for rent the owners of an undivided share 
of an estate can treat the excess land in the occus 
pation of the tenants as a separate holding. CO PECHA 
MANDAL v.. BHAIRABENDRA Narayan Roy 846 


-—— 55, 30 (b), 39, 50 —Landlord and tenant ~ 
Tenant holding under holder of chaukidari chakran 
tenure—Resumption of tenure—Suit by landlord fòr 
enhancement of rent—Payment of rent to holder ofe 
chakran tenure, rate of, proof of, whether.admissible 
to establish status as fixed rate tenant—Enhancement 
of rent—Duty of Court to refer to price lists. 
Tenancy rights created by the holder of a chauki- 

dari chakran tenure come to an end on the resump- 
tion of the land by Government, and consequently, 
evidence of the rate of rent paid by the tenant to the 
holder of the chaukidari chakran tenure before its 
resumption cannot be availed of by the tenant to prove 
that he is a tenant at a fixed rate of rent and that his 
rent cannot be enhanced. 

Where enhancement of rent is claimed under cl. (b) 
of s. 30 of the Bengal Tenancy Act, it is the duty of 
the Court to refer to the price lists prepared under s. 39 
of the Act, irrespective of the fact whether the parties 
to the suit produce such listsor not. CG HARIHAR Roy 
v, SARAT CHANDRA Basu 734 


e 
——— S, 49—Civil Procedure Code {Act V of 1908), 
0. V, rr. 16, 17—Notice to quit, service of, mode 
of-—Refusal to sign acknowledgment, effect of— 
: Notice, whether must be affixed, on outer door of 
house, - 
A notice to quit under cl. (b) of s. 49 of the Bengal 
Tenancy Act must be served in the manner provided 


GENERAL INDEX, _ 


in O. Vof.the C. P. C. fox the service of summonses, | 


and in acase to which the provisions of r. 17 of O. V 
are applicable, those provisions must be strictly com- 
plied with. Where, therefore, the person upon whom 
the notice is to be served takes the notice but refuses to 
sign an acknowledgmonf that he has received the 
notice, the serving officer must affix a copy of the” 
notice on the outer door or some other conspicuous 
part of the house in which the person to be served 
ordinarily resides or carries on business or personally 
works for gain. The failure to comply with this pro- 
vision would render the service of the notice ineffec- 


tual. Pat Mauanro SINGH. Basert Siwan, (1925) Pat. 
103; A. I. R. 1925 Pat. 441; 4 Pat. 1135; 7 P. L. T. 175 
: 184 


———~ 5, 49—Hyjectment—Under-raiyat--Denial of 
landlord's title—-Notice to quit, whether necessary. 
Where ina suit for ejectment the plaintiff alleges 

that the defendant holds under an under-ratyati 

settlement the defendant cannot be ejected except in 
accordance with the provisions of s. 49 of the Bengal 

Tenancy Act. The mere fact that the defendant has 

denied the plaintiff's title will not entitle the latter 

to eject the former without complying with the, pro- 
visions of s, 49. CG ABBAS SHEIKH v. NBYAMATENNESSA 

Brat 662 

—— S, 50, See Bewaar Trnancy Act, 1885, ss. 
30 (b), 39 734 

=—-- S8. 50 (2), 102, 105, 106, 115--Landlord 


and tenant—Fixity of rent—-Particulars recorded ` 


under s. 102 (2)—Presumption, whether arises— Rent 

paid at uniform rate, effect of. 

The presumption “laid down in s. 50 (2) eof the, 
Bengal Tenancy Act’ does not apply where the 
particulars mentioned in s. 192 (b) of the Bengal 
Tenancy Act have been gecorded in Ch. X of the Act 
if the adtempé to raise the presumption is made in 


oe 
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a regular suit and not in a proceeding under s. 105 
or 106 of the Act. 

Apart from the provisions of sub-s. (2) of s. 50 of the 
Bengal Tenancy Act, the natural presumption of fixity 
ofrent may arise on the evidence adduced in a case. 
No such presumption can, however, arise merely from 
proof that the tenant has been paying rentat a fixed 
rate for the past few decades. C PITAMBAR NATH v. 
BHAIRAB OHANDRA SINHA 878 

8. 65—Landlord and tenant—Transfer of 

‘holding by tenant—Purchaser, whether liable ta 

pay arrears -of rent—Notice—Suit for rent-— 

Original tenant, whether necessary party-—Plaintiffs 

representing entire estate of landlord—Subsequent 

addition of parties, effect of. 

Under s. 65 of the Bengal Tenancy Act the rent 
due in respect of a holding is a first charge on the 
property, and a person who purchases the holding from 
the tenant with notice of the charge is liable to pay 
the amount of the rent due tothe landlord and it is 
not necessary in asuit by the landlord to recover 
such rent to implead the original tenant, who was in 
possession during the period in respect of which the 
rent became due, as a party to the suit. 

Where at the time of the institution of a suit for 
rent, the entire estate of the deceased landlord is 
represented by the plaintiffs, the mere fact that owing 
to certain events which have happened since the 
institution of the suit it becomes necessary to add 
certain other persons also as plaintifis as being 
interested in the estate, would not render the suit as 
originally framed defective. C AMIYA PAL v, SHARBA 
MANGALA DEBI - 657 
s. 67—Landlord and tenant—Kaluliyat— 

Interest on arrears of rent, rate of—Penalty— 

Additional rent on excess area, assessment of. 

A stipulation in a kabuliyat providing for the 
payment of interest on arrears of rent at the rate of 
75 per cent. per annum cannot be regarded as penal. 

A landlord suing for arrears of rent on the basis of 
a kabuliyat executed before the passing of the Bengal 
Tenancy Act, is not entitled to recoverinterest on 
arrears at arate higher than that fixed by s. 67 of 
the Act. 

A kabuliyat provided for the payment of rent 
which was described as khajana at a certain sum per 
annum and also for the payment of other sums on 
other accounts. All thess sums togetieer with the 
rent were amalgamated into a total sum “which was 
described as jama or malguzari. There was a 
stipulation in the kabuliyat that excess rent (khajana) 
would be payable for lands subsequently found to 
be culturable: ? 

Held, that the additiongl rent payable for the 
excess assessable area must be calculated on the 
basis of the amount of the khajgna mentioned in 
the kabuliyat andnot on the basis of the total rent 
mentioned therein. © JADUNATH GUHA Ray WABDUL 
HAJEE . 459 

S. ,72—Landlord and tenant Transter of 
landlord's interést--Liability of tenani to pay rent 
to transferee—Payntent to landlord, effect of. 

Before the tenant can be excused from payment of 
rent to the transferee of the landlord, under s. 72 of 
the Bengal Tenancy Act, two conditions must be 
fulfilled, first, he must have paid rent to the landlord 
whose interest kas been transferred and, secondly, he 
must have done so witout noticqof the transfer. C 
Broso DHABAL V. PREN OHAND KUNDU e 726 
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8,85 (1)—Landlord and tenantRaiyat— 
Under-raiyati lease—Suit to recover reni—Under 
raiyat impleaded as party to suit—Consent 
landlord—Presumption. 

The mere fact that in a suit to recover rent from 
the raiyatthe landlord also impleads as a defendant 
u person who alleges himself tobe an under-raiyat 
does not imply that the landlord has consented to any 
under-ratyatt lease which the raiyat may have 





granted to the under-raiyat but which would not be * 


valid under the provisions of s. 85 (1) of the Bengal 
Tenancy Act without the consent of the landlord. C 
MANIRADDI MOLLA v. Ampica Onaran KARMARAR 668 


~ 8.95. See C. P. C., 1908, s. 141 741 
~ 88. 102, 105, 106. See BENGAL ‘Tenancy 
Act, 1885, s. 50 (2) 878 





s. 103—Landlord and tenant—Tenure-holder 
—Plot of land shown in possession of tenant under 
landlord—Rent realized by tenure-holder—-Record of 
Rights, entry in-——Presumption—Rebuttal. 
- Plaintiffs who were tenure-holders under the de- 
fendants brought a suit to recover possession of a 
piece of Jand which they alleged formed part of their 
tenure of which they had been dispossessed by the 
defendants. The defence wasa denial that the land 
in suit formed part of any permanent tenure of the 
plaintifis. The Record of Rights which was published 
in 1916 showed one Aas the tenant of the land in 
dispute under the defendants. There was no evi- 
dence that the defendants had ever realized any rent 
in respect of the land in dispute. On the other hand 
the plaintiffs proved that they had realized rent in 
respect of the land in dispute before the publication 
of the Record of Rights and had also obtained rent- 
decrees against A after the publication of the Record. 
of Rights: 
Held, (1) that in the circumstances the presump- 
tion raised by the entry in the Record of Rights was 
very slight and did not require very much to rebut 


it; 
(2) that the presumption had been sufficiently re- 
butted by evidence that the plaintiffs had realized 


` rent in respect .of the land in dispute. © SATISH 
CHANDRA CHAKRAVARTY V., ABDUL HASIR 608 
ma man S, 105—Inerease in area of tenancy—Appli- 


cation for enhancement of rent—Dismissal for non- 

prosecution—Subsequent suit, whether barred—— 

Procedures 

A suit f8r increased renton the ground of increase 
ia area is not maintainable when a similar claim 
was made in an application under s. 105, Bengal 
Tenancy Act, which was dismissed for non-prosecu- 
tion. C THAKURDIN Tewsrtr v. MAHAMMAD pee 


-~ S, 105—Suit to recover rent for additional 
area—Measurement, accuracy of—Presumption— 
Deductions from rent, when can be made. 
Ordinarily measurements made by Settlement 

Offices are ackepted as scientifically made and 

correct, but. measurements made by the landlord are 

not s@ scientifically made and itmay be that such® 
measurements may be open to challenge m a suit to 
recover rént for ; additional area but unless such 
measurements are challenged as ‘naccfirate, prima 
facie they ought to be accepted as correct. “Where 
in answer to a suit to recover,rent for additional area 

a plea is taken that the measurements are not correct, 

and the Court finds from the circumst&inces that there 

are reasons to believe that the previous measurements 
ihi f : 





. 
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R 4 
were inaccurate the Court ought, upon the circum. 
stances and evidence in each case, to find whether the 


of «previous measurements were or were not, as a matter 


of fact, accurate. If they are found to be inaccurate 
the Court should make such a deduction from the rent 


„as would, in the circumstances of the case, give an 


approximate and accurate result. But in the absence 
of any case thatthe previous measurements are 
inaccurate, the Court is not justified in making a 
deduction from the rent. © Cuunpy Cuurn Law 4. 
Bavarau Gore 763 


———— ss. 105, 110-—-Landlord and  tenant—~ 
Kabuliyat providing for payment of additional rent 
for additional area—Proceeding taken .by landlord 
for settlement of fair rent for additional area— 
Back rents, whether can be recovered on basis of 
kabuliyat, z 
Where a landlord who is entitled to recover addi- 

tional rent for additional area under the terms of a 

kabuliyat executed by the tenant elects to apply under 

s. 105 of the Bengal Tenancy Act for the settlement 

of fair rent on the ground of additional rent for 

additional area, he is bound by the terms of s. 110 of 
the Act and such settlement can take effect cnly 
from the beginning of the agricultural year next after 
the date of the decision fixing the.rent, Jt isnot in 
such a case open tothe landlord to sue for the back 
rents of the additional area on the basis of the katu- 
liyat. G Cuanpr OHARAN Law v. Mener Banu, 52 0. 
910; A. T. R. 1926 Cal. 172 1016 


ss.109,105—Landlord and tenant—Appli- 
cation for enhancement of rent—Application by 
tenant for reduction of rent—Suit for rent—Plea of 
abatement of rent, whether can be taken. 


The defence taken by a defendant in a rent suit that 
there has been a diminution of the area of the tenancy 
and that he is consequently entitled to an abatement 
of rent is neither an application nor a suit within the 
meaning ofs. 109 of the Bengal Tenancy Act, and 
such a defence cannot, therefore, be held to be barred 
by the provisions of that section even where it had 
been brought forward in proceedings under s. 105 of 
the Bengal Tenancy Act and had not heen given effect 








to. CO BENGARAM Cuancav. Beyoy Govinpa Roy 738 
—- 8.115, See BENGAL Tenancy Act, 18835, s. 52 
(2) E : &78 





- 8. 174—Civil Procedure Code (Act V of 
1908), s. 42?~—Rent deeree—Sale of holding—Deposit 
of 5 per cent. of purchase-money in Court—Payment 
to decree-holder out of Court—Sale, setting aside of 
—Application to set aside sale, dismissal of—Appeal, 
whether lies. ` 


No appeal lies against an order deciding a question 
under s. 174 of the Bengal Tenancy Act between the 
judgment-debtor and the auction-purchaser. 

In execution of a decree for rent the tenant's 
holding was sold and was purchased by a third 
party. Within 30 days of the sale the tenant made 
a deposit of 5 per cent, of the purchase-money into 
Court for payment as compengation to the auction- 
purchaser and made an application stating that the 
amount recoverable under the decree had been paid 
to thee decree-holder. The decree-holder himself 
joined in this application. The judgment-debtor, 
therefore, prayed under s. 174 of the Bengal Tenancy 
Act that the sale should be get aside: ; 
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Bengal Tenancy Act-~conold. 


. Feld, that the provisions of s. 174 of the Bengal 
Tenancy Act had not sufisiently besa complied with 
ani that the apolication, therefore, must be dismissed, 
Pat RAGHUNANDAN PANDEY v. GARJU MANDAL, (1925) 
Pat. 183; A. I. R. 1925 Pat. 525; 4 Pat. 718; 6 P.L.°T. 
795 i 217 
——— —~ $, 182—Raiyat holding homestead as under- 

raiyat, ejectment of. ai, 

Under s. 182, Bengal Tenancy Act, a raiyat holding 
homestead as an under-raiyat, would be governed by 
the same provisions as regards ejectment from the 
homestead as regulate his raiyati. © Nrrar PADA Das 
v. SARAT KUMARI DASI 183 

Sch, lil, Art. 3—Landlord and tenant—Suit 
- by tenant to recover possession of holding—Landlord 
no party to ouster—Limitation. 

Wherein a suit by a tenant for possession of his 
holding itis found thatthe landlord had no hand 
in the ouster and that he recognised the defendant 
as a tenant after the latter had entered into the land 
on his own account and had kept the plaintiff out 
of possession, the suit is out governed by the two 
years’ rule of limitation laid down in Art. 3 of Sch. III 
to the Bengal Tenancy Act, O Suemu MOHARAMDI v. 
SHEIKH Asmat 493 
———— Sch. lil, Art. 6--Suit for declaration and 

recovery of possession—Tenancy, denial of—Limi- 

tatin. i 

The nature of a suit depends upon the allegations 
made in the plaint and not on the decree actually 
passed in the suit. 

Wherein a suit for declaration and recovery of 
khas possession the plaintiff denies the existence of 
any tenancy between him and the defendant, the suit 
does not fall within the purview of Art. 6 of Sch. III 
to the Bengal Tenancy Act. O MAHENDRA Nata BHUNIA 
v. ASHUTOSH PRADHAN 


Bihar and Orissa Mining Settlement Act (IV 
of 1920), 3, 23. See Iscour Tax Acr, 1922, oe 
ž g 476 


Bill of exchange—Puyment under mistake of fact 
—Notice to payee, absence of—Amount paid, 
whether can be recovered. 

Where a person accepts the position of a drawee of 

a Bill of Exchange and honours the bill under a mis- 

taka of fact, he establishes for the time being a 

mutual relationship between himself and the person 

to whem the payment is made and this relationship 

casts upon him the duty to inform the latter within a 

reasonable time that he has accepted that position 

under a mistake of fact, Where such person gives no 
notice to the person to whom the payment has been 
made for a long time after the discovery of the mis- 
take, he is not entitled to recover the amount of the 
payment on the ground that the payment was made 

under a mistake of fact. B RAGHUNATH RITHKARAN V. 

IMPERIAL BANK or INDIA, Lro., 27 Bom. L. R. 1229; A.I. 

R. 1926 Bom. 66 , 342 


Bombay City Pollce Act (IV of 1922),s, 112 (d) 
—“Reputed thief,” meaning of—Person convicted 
of theft, whether reputed thief. . 
The fact that a person has actually been convicted 

of thaft is a grotind for holding that he is a “reputed 

thief” within the meaning of cl. (d) of s. 112 of the 

City of Bombay Polica Act. The expression “reputed 

thief" doss nob mean a thief who has achieved, not 

marly one or two convictions, but in addition a 


reputation and a distinction amongst his neighbours — 
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i Bombay City Polloa Act—coneld. 


and his community asa habitual ofender. A repute- 
ed thief is not something more thana convicted thief 
but something less and means a person who even 
though he might not have been convicted as a thief is 
so reputed in the circles to which his reputation 
is a matter of interest. A man who is convicted twice, 
of theft is more than a reputed thief and not less, 
the qu2stion of reputation being one of fact. B 
JÊMPEROR v. CHAND Mansoor, 27 Bom. L. R. 1288; 27 Cr. 
L. J. 123; A. I. R. 1926 Bom. 46 « 699 


Bombay General Clauses Act (lof 1904), s. 19. 
See Bouwpay PUBLIC Conveyances Act, 1920, s. = 2 


# 


Bombay Land Revenue Code (Act V of 1879), 
$. 83—Landlord and tenant—Origin of tenancy— 
Permanent tenancy-~Preswmption. 

Where it is found that the land comprised in 
a tenancy was waste land*belonging to the ancestor 
of the landlord in a certain year and that it was not 
cultivated at that time by any tenant, the presump- 
tion laid down in s. 83 of the Bombay Land Revenue 
Code cannot be raised in respect of such land. B 
RAMCHANDRA TRIMBAK MANTRI v. Datro Rama PATIL, 
27 Bom, L. R. 1238; A. I. R 1926 Bom, 58 347 

Ss. 83~-Landlord and tenant—Permanent 
tenancy—HEnhancement of rent—Burden of proof. 

Under s. 83 of the Bombay Land Revenue Code ifa 
tenant proves that he has fixity of tenure, then he is 
entitled to fixity of rent, unless the landlord can 
prove either by agreement, usage or otherwise that 
he has a right to enhance the rent If he proves 
such a right, the question of the extent of the enhance- 
mént must be left to the Court as the final arbiter. 
B GIRIAPPA SUBANNA V. GOVINDRAO GANRAO, 27 Bom. L, 
R. 1336; 49 B. 902; A. L R. 1926 Bom. 52 314 


S. 83—Landlord and tenant—Permanent 
tenancy—Enhancement of rent—Burden of proof—~ 
Pleadings—Document relied on by defendant— 
Plaintiff, whether entitled to prove grounds of 
invalidity. 

Under the latter part of s. 83 of the Bombay Land 
Revenue Code if a landlord can prove that he has 
the right to enhance the rent of a permanent tenancy 
by virtue of an agreement, usage or otherwise, then he 
is entitled to do so. The burden lies on the landlord 
to prove that he has a right to enhance the rent. 

Where a defendant in support of his pleas relies 

“upon certain documents, it is open to the plaintiff to 

establish grounds which would ge to prove that the 
documents relied upon by the defendant are invalid 
and are not binding upon him. B  Juvasinast Mott 
BINGJI v. Dota Cunara, 26 Bom. L. R. 890; A. L R. 
1925 Bom. 390 ` 272 

— 8, 83—Perntinent tenant—Enhancement of 
rent—Fruit trees, rent, whether can be charged for, 
A tenant who is allowed fixity of tenure under 

s.83 ofthe Bombay Land Revenue Oodə cannot be 
regarded asa tenant to be rack-rented. ~ 
> Where a permanent tenant improves his land by 
growing fruit trees thereon, the assessment on tha 
' Jand will bê increased, and consequently the land- 
lord's tent will be increased. But the langlord cannot 
get rant based on the assessment and in addition rent 

for the frujt trees also. B Ganaaram HARI TELI v. 

GANESH PANDURANG Quanexar, 27 Bom. L, R. 1339; A. I. 

R. 1926 Bom. 49 e i 318 

- ss. 83, $4—Landlord and tenant-—Tenancy 

originating with foundation of village—Antiquity— 

` e 
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` Bombay Land Revenue Godé-coneld, ; 


Presumption of permanence--Notice to quit, contents 
of—Notice requiring tenant to vacate within ten 
days, legality of. . 


-The presumption laid down in s. 830f the Bombay 
Land Revenue Code would not arise in a case in 
which the Court is able to find a definite and recent 
date when the actual tenancy began. Where, how- 
ever, the tenants trace their origin and connection 
with" the lands of the tenancy: back to the foundation 
of the village, over 250 years ago, it does not follow 
that their particular tenancy or that of their ancestors 
began on that particular definite date. On the con- 
trary in such a case there is the requisite antiquity 
contemplated by s. 83 of the Code and the presump- 


- ion laid down therein may validly be raised. 


Where a landlord requires a tenant to go out of 
possession,of the lands of his tenancy ata particular 
date, the specific date on which the tenant is required 
to quit the property should be specified in the notice, 
otherwise the tenant would be left in a state of 
embarrassing uncertainty as to what arrangements he 
should make for his futyre home, for the removal 
of his furniture and other matters or else in default 
of complying with some ambiguous notice he might 
be exposed to the nuisance or annoyance of a law 


_ „Buit. 


A notice to quit given by a landlord to a tenant ran 
.as follows: “You are hereby given notice that within 
ten days from the date of receipt hereof you should pay 
, over to us rent of the last year and you should give in 

writing a kabuliyat to pay rent for the lands you 
cultivate, failing which you should hand over to us 
“the lands which you cultivate and in default steps will 


- ‘be taken against you to take over possession from you 


or obtain any other remedy according to law:" 


Held, that under this notice the tenant was re- 
quired either to pay the arrears of rent and pass a 
lease within ten days or in default tohand over 
possession on the expiry of ten days and that the 
‘period of three months required under s. 84 of the 
“Bombay Land Revenue Code was not given and the 
notice was consequently defective. B AMARSANGJI 
Inprasanast v RANOHHOD JETHABHAI, 27 Bom. L. R. 267; 
A, I. R. 1925 Bom. 294 265 


Bombay Prevention of Gambling 
1887), 5. 5. See Pena Oone, 1860, s. 4 


Bombay Public Conveyances Act (VII of 
1920),ss. 12 (2), 26—Bombay General Clauses 
Act (I of 1904), s. 19—~Superintendent of Police, 
powers of, whether cam be delegated to Assistant 
Superintendent—Delegation, mode of—Proof of 
delegation—Driving conveyartce after suspension of 
license—Offence. 


A District Superintendent of Police has the author- 
ity to delegate powers eonferred upon him under the 
Bombay Public Conveyances Act to the Assistant 
Buperintendent of Palice, but where in a criminal 
case the question arises whether therese was such 
delegation, the delegation must be clearly proved. It 
is desirable%hat a question of such delegation of powers 
should not depend on a general verbdl order made by 
the Superintendent’ of Police but that there shotild be 
a written orter, givitg references to the various sec- 
tions of the Act and specifying particular powers and 
duties Which the Superintendent delegates to the 
Assistant or Deputy Superintendent of Police? 

6 ; 
. . 


INDIAN OASES, 


Act (IV of 
394. 
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The power to refuse to granta license or to Yofuse 
to renew it or to suspend or cancel it, is one which 
is of some importance, and before delegating such a 
power, the Superintendent of Police ought to consider 
whether it can be properly delegated. 

Where a person‘continues to drive a public con- 
veyance after he has been deprived of his license he 
ought to be prosecuted under sub-s. (1) of s. 26 of the 
Bombay Public Conveyances Act for driving a - 

ublic conveyance without a license for the time 
Seing in force, rather than under sub-s. 2 (c) of the 
section for failure to produce a license, whigh is not 
an offence really affected by the question of suspension 
of license except on the principle of lex non cogit ad 
impossibilia. B EMPEROR v. KARIM RAJMAHAMAD, 27 
Bom. L. R. 1421; 27 Or. L. J. 150; A. I. R. 1926 err 


Bombay Rent (War Restrictions) Act (Irof 
1918), s. 13—Standard rent, finding as to, whether 
binding on persons not parties—Procedure. 

The finding ofa Court under s. 13 of the Bombay 
Rent (War Restrictions) Act as to the standard ' 
rent .of particular premises is not a judgment in rem, 
The fixing of the standard rent is a matter which 
must be decided between the parties to the suit on 


.the evidence adduced by them. $ Pinto Vv, SETENA 


e 
Buddhist Law, Burmese—Inheritance—Death - of 
one parent—Re-marriage of surviving parent— Child 
of first marriage, whether entitled to share in joinily 
acquired property of parent and step-parent. | 
What the Burmese Buddhist Law regards in its 
rules for partition is the family rather than the in- 
dividual and so long as the family subsists, all who 
are members of it are regarded as being entitled to 
partition of its property on its dissolution. Where 
after the death of one of the parents a child of the 
first marriage does not take ashare either on the 
re-marriage or on the death of the surviving parent, 
he is entitled to share in the estate of the step-parent, 
and in such part of that estate as can be regarded as 
jointly acquired property of the marriage of the parent 
and step-parent, his share as against his parent's step- 
children is one-half. The estate in which such child 
shares is the family estate as it stands òn the death 
of the step-parent. R Mause Po San v. Marxe Po 
Tuer, 3 R. 438; A. I. R. 1926 Rang. 23 . , 653 
Inheritance—Representation, principle of, 
whether applicable—Great-grand-children, whether 
entitled to inherit in competition with children or 
grandchildren—Grandchildren, share of- Orasa 
child, death òf, during lifetime of parent—Child 
of orasa child, share of. ; oe 
Where an orasa child dies during the lifetime of 
the father leaving a child, the latter is entitled on the 
death of the grandfather to an equal share with any 
other surviving child of the grandfather and su 
share vests in such grandchild immediately on the 
death of the grandfather and passes undiminished to 
the heirs of the former. i 
Representations is not a principle of the Buddhist 
Law, the basic rule under that law being that the 
nearer heir excludes the more remote. The partial 
representation allowed to grandchildren in competi- 
tion with children is merely an exception to that 
general rule and is the only exception to it. | ray. 
Great-grandchildren, therefore, cannot inherit in 
competition with children or grandchildren and he 
line which the grandchildrea represent must for the - 
. . 


. 
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purposes of -partition among the other heirs òf the 
‘deceased be considered to be extinct. : 
Where grandchildren are entitled to inherit along. 
with the children of the deceased, the grandchildren 
take ith of the share of their deceased parent, and the 
balance of such share goes to the children of the 
deceased. R Mauxe Suwe Ye v. Mauna Po Mya, 3 R. 
464; A. I, R. 1926 Rang. 4 684 


~ Burden of proof. ; 
See BOMBAY Lanp Revenue Cope, 1879, s, 88 272, 


314 
See Hinpu Law—Winow 479 
See Hrnpu LAW— WIDOW, ALIENATION “BY 12, 270 
Ses Mapras Estates Lann Act, 1908, s. 3 (2) (d) 571 
See MADRAS Estates Lanp Act, 1908, s. 125 355 
See RAILWAY Company g 345 
Ste TRUSTEE ~ 120 
See MALICIOUS PROSECUTION 223 
See PaRDANASHIN LADY 705 
See POSSESSION 761 


“ See PROVINCIAL INSOLVENOY Acr, 1907, s. 36 4 
See RAILWAYS Act, 1890, s, 72 963 


Burma Courts Act (KI of 1922), ss, 2, 11— 
Civil Procedure Code (Act V of 1908), s. 102— 
Rent-suit, whether land suit—Value not exceeding 
Rs. 508— Appeal, second, whether lies. 


A suit for the recovery of rent is ordinarily a suit 
on a contract for an ascertained sum, and no question 
of title to the property in respect of which the rent is 
claimed necessarily arises in such a suit. The right to 
receive rent is not in any strict sense a right or interest 
inimmoveable property, and a suit for rent cannot, 


therefore, be regarded as a suit relating to immove-,. 


ablo property. 

A suit forthe recovery of rent of land isnot a 
“land suit” within the meaning of s. 2 of the Burma 
Courts Act, and ifthe value of such a suit does not 
exceed Rs. 500 no second appeal is competent under- 
8. 11 of the Act.. R Ma Pan v. Maune Nor, 3 R. 390; A. 
I, R. 1926 Rang, 19 639 


Calcutta Rent Act (IH of 1920), ss. 15, 18, 24— `~ 
Proceeding to fix standard rent—Rent unduly low, . 


question of, not raised before Controller-—Reviston— 
Question, whether can be raised before President— 
Procedure in revision—Previous order fixing stand- 
ard rent by consent of parties, whether can be 
considered—Order fixing standard rent of portion 
of premises, whether relevant in fixing standard rent 
for whole building. 


Where the proceedings before the Rent Controller 
have been such that he was not called upon to exercise 
his judgment.and to give his opinion as to whether 
the rent which was paid on the ist Ngvember 1918 in 
respect of the premises in dispute was unduly low or 
not, itis not open to either party by an application for 
revision of the order of the Rent Controller under 
B. 18 of the Calcutta Rent Act, to start. a new point 
and allege that the rent was unduly low and ask fore 
the opinion of the President and get a standard rent 
fixed on that basis by the President. It is a wrong 
application of the word “revision” to say that although 

‘the decision of the Rent Controller was not sought on 
a particular point, it is open to any of the pgrties by. 
an application for revision to the President of the 
Rent Trtbuaal to start a new point altogether and to 
have his decision on. the polih for the first time. - 


~ . 
eo 
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Section 24 of the Oaleutta Rent Act merely lays 
down that where there is a decision of the . Controller 
on a particular question, the President in revising 
that decision may take further evidence and come to 
his own conclusion having the decision of the Con- 
troller before him. Where, however, there is no 
decision of the Rent Controller to revise, there.is no- 
thing which the President of the Tribunal can revise, 

A decision fixing the standard rentin respect of 
certain premises must be regarded as a decision in 
erem, but where standard rent is fixed by consent of 
parties, the order fixing the standard rent cannot ba 
taken iuto consideration in any subsequent proceeding 
between different parties for fixing a standard rent, 
nor can `a decision fixing a standard rent ofa por- 
tion of a certain premises be Considered in a pro- 
ceeding for fixing a standard reat for the whole of the 
premises, as the two premists are not identical. G 
L. R. COUNSELL v. Sukumari Dent, 30 O. W. N. 116; 42 
C. L. J. 588; A. I. R.-1926 Cal. 305 1011 


Calcutta Suppression of Immoral Traffic Act 
(XH of 1923), s. 5—Criminal Procedure Code 
(Act V of 1898), s. 491—Police taking charge of 
girl under 16—Girl attaining age of 16, whether 
can be- kept under charge. 


Under s. 5 of the Calcutta Suppression of Immoral 
Traffic Act, the Police has no power to continue to 
keep a girl under their charge after she has attained 
the age of 16 years. GC MAHARANI Dassi v. Comnis- 
SIONER orf Ponor, 30°C. W. N. 72; 27 Or. L. J. 159; A.I, 
R. 1926 Cal. 339 895 


Cantonment Act (H of 1924), s. 118 (1) (a) (H) 
—Ingredients of offence, 


The giving of offences by, exposure of one’s person 
is not a necessary ingredient of the offence under 
s. 118 (1) (a) (iii) of the Cantonment Act. The offence 
is complete if the exposure is wilful or indecent and 
ina publie place. A BAHRI v. JIMPEROR, 27 Cr L. J. 
107 539 


Carriage of goods—Delivery, open, whether can be 
_ elaimed—Damages, whether can be recovered. 


There is no obligation on a carrier of goods to give 
open or examined delivery of the goods carried by 
him tothe consignee. In the absence of an express 
stipulation to the contrary, he does nog undertake to 
do anything more than to tender the spevific goods to 
the consignee at the proper time and the proper place 
and where he is not protected from loss, to make good 
the value of such goodsas may have been lost or 
damaged while under his oustody, and even where the 
consignee removes the goods without protest, it is 
open to him toestablish*his claim for damages, if 
it can be proved by reliable evidence that as a 


matter of fact the loss or damage took place when the aw 


goods were in the custody of the carrier. 


e . 
Where befora taking delivery of his parcel from the ° 


carrier, thg consignee suspects that a part of its con- 
tents are either damaged or lost, it is not unreason- 
able for him to demand that open or examined 
delivery may be given to him. It facilitates the 
subsequent inquiry asto any claim for damages pre- 
ferred against the carrier, and avoids. unnecessary 
evidence baing called at the trial. Though on the one 
hand the refusal of the carrier to give open delivery’ 
affords no cause of actien against him, on the other hand 


“FOR PNDIA . 
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the refusal of the consignee.to take delivery of the 
parcel unless open delivery was given to him, does 
not disentitle him to his claim for damages for the 
portion of the goods actually lost or damaged while 
in the custody ofthe carrier, though he may not 
recover the loss which is the direct result of his 
refusal to take delivery of the remaining goods, S 
FIRM or OHOITHSING SHEWASING V. SECRETARY OF STATE 

à 437 


Cause of actlon—Decree for partition—Agreement 
to hold properties as before—Subsequent suit for 
partition, whether maintainable—Agreement, whether 
requires vegistration—-Registration Act (XVI of 
1908), s. 17. 

Where subsequent toa decree for partition in a 

-Muhammadan family, the parties agree not to execute 


. the decree but to continue to hold the properties as 


tenants-in-common without division as before, such 
agreement must be regarded as a matter arising sub- 
sequent to the decree and as furnishing a new cause of 
action and a second suit for partition is, therefore, not 
barred. , . 

Such an agreement amounts only to a transaction 
recognising a title already subsisting and does not re- 
quire registration. M ABDUL SAMAD Kuan v. Brean, 
49 M. L. J. 675; A. L R. 1925 Mad. 1149; (1925) M. W. 
N, 543 618 
C. P, Land Revenue Act (I! of 1917), ss, 107, 

108 . (4), 220—Status of protected thekadar 

acquired under kabuliyat and lease—Thekadar, 

whether can ‘dispute terms of kabuliyat and lease 

—Jurisdiction of Civil Courts. 

Where a person obtains the status of a protected 
thekadar under a kabuliyat and a lease, a plea put 
forward by him that he is not bound by the terms 
of the kabultyat and the lease cannot be entertained 
by a Oivil Court having regard to the provisions of 
ss. 107, 108 (4), and 220 (1) of the C. P. Land Revenue 
Act. N Naxro v. RAMOHANDRA BAPU ' 304 
m S: 151. See C. P. C., 1908, O. XXI, r. 92 962 

8. 160, suit under—Applicability of s. 6. See 

LIMITATION Act, 1904, ss. 6, 29 - i 563 
—— 8, 220. See O, P. LAND Revenus Act, 1917, 

ss. 107, 108 . 304 


C. P. Tenansy Act. (Kl of 1898), s. 41 (3)— 
Occupancy t:nant—Notice of intention to transfer 


holding—Tenant informed of landlord's intention 


to purchase—Application to fix valuation by Revenue 
Officer—Lgrtilord, duty. of—Transfer by tenant, 
validity of Landhord, whether entitled to claim 
ossession from transferee. -. ` . 
nder s, 41 (3) of the O. P. Tenancy Act of 1898, 
where an absolute occupancy tenant intimates to the 
landlord his intention of transferring his holding, it 
is incumbent on the landlord not only to inform the 
tenant of his desire to purehase the holding ata 
value to be fixed by the Revenue Officer but to apply 
to the Revenue Authorities-to fix’ such valuation, and 
if the tenant is gamie to part with the hold- 
ing in his favour for the price fixéd then to bring a 
suit for possession on pement of the*price fixed by 
the Revtnue Officer. A-mere declaration tò the ten- 
ant by the landlord of his-intention to acquire the 
holding for hintself, if unaccompanied by an applica- 
tion to the Revenue Officer to fix the valuation, is not 
sufficient to disentitle the tenant from proceeding 
with the sale and does not entitle the landlord toclaim 
possession of the holding from the transferee of the 
tenant. N PILURAM v. MAHADEO, 22N: L.R.19 ` 290 


/ . 
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| {ing right of mortgage, 


(1928. 


Civil Procedure Code (Act Vfof 1908),- s. 11, 
Res judicata. See O. P, O., 1908, s. 92 + 924 


——— s, 11—Custom--Landlord and ienant—Grovee 

holder—Right to transfer grove—Decision regard- 
whether res judicata as 

regards right ‘of sule—Burden of proof—Presump- 

tion. k 5 

Before the principle of res judicata can be applied 
it must be shown thatthe matter for decision was 
directly and substantially in issue ina previous suit 
between the same parties. 
e There is an essential distinction between a transfer 
by a tenant or grove-holder by way of lease or mort- 
gage and a transfer by way of sale. A previous 
judgment deciding that a grove-holder has a right to 
mortgage the grove does not operate as res judicata 
with regard to the right of the grove-holder, to agll the 
grove. A 

According to the usual custom prevailing in Oudh 
a tenant is debarred from selling a grove held by 
him, and if he does so the landlord can treat the _ 
portion sold as abandoned and sue for recovery of 
possession of such portion from the transferee. 

The terms under. which a tenant holds a grove are 
a matter of contract between him and his landlord. > 
Where, however, a general custom exists with regard 
to groves, every person who plantsa gruve must, in 
the absence of evidence of an agreement tu the ontrary 
bs held to have acted in accordance with the custom. 
O Ganesu v. Suras Bakusa SINGH, 2 O. W, N® 944; L. 
R. 6 A. (O.) 119; A. I. R. 1926 Oudh 139 1021 


s. 11—Hvecution of deeree-—Objection that 
certain property is not liable to attachment, 
dismissal of—-Attachment of other property—Ob- 
jection on similar grounds as previous objection, 
whether can be taken. f 

e Section 11 of the C. P. C. does not in terms apply 

to execution proceedings, but the principles underlying 
it would be applicable to such procoedings in cases 
where 2 point has been expressly raised and decided 
orin cases where it must be deemed to have been 
raised and decided by necessary implication. But 
where the subject-matter of a snbsequent investigation 
in execution proceedings is different and the basis of 
objection is a subsequent attachment, a previous order 
in regard to another property is not a bar to the 
objection being re-considered, inasmuch as the objec- 
tion of a judgment-debtor may be allowed with regard 
to ons item of property and may not succeed with regard 
to another. A decision that certain property is liable 
for the satisfaction of a decree cannot operate as res 
judicata when the liability of another item: of property 
has to be considered. When anew item of property 
is attached it is always open to the judgment-debtor 
to plead that this new property is not liable to attach- 
ment. If in the course of deciding the dispute the 
Court has to re-consider the question of law already 
decided, there is no bar to such re-consideration. 
A Brxpa Prasav’y. Ray BALLABH Sarat, 24 A. L. J. 273; 
A. I. R21926 All. 220 785 


s. 11—Ex parte. decree for rent, whether 
e operates aseres judicata as to rate of rent. : 
An er parte decree isas much binding upon a 
defendant as any other decree is. The mere absence 
ofa party does not affect the binding force of such a 
decree. ' A 
The decision in a previous rent suit whether 
ex parte -8r inter parties, operates as res judicata in 
a subsequent suit for rent even for a different.period, 
ifit decides any questien which arises in the suit or 
x 5 . 
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° 
if it omits to decide any question which should have 
been decided, if objection were taken by a party. 

Tt is, however, always open to the defendant, ina 
Bubsequent suit for rent to show that there has been 
subsequent variation in. the rate of rent from that 
on the basis of which a previous suit was decreed. C 
MAHESHWARI DEI v. GAURHARI Marry "380 


s. 11—Finding in previous suit that there 
has been no diminution in area of tenancy. , 
Where in answer toa suit for rent the tenant raises 

the plea that there has been a diminution in the area 

of the tenancy and that he is, therefore, entitled to 
an abatement of rent and there is a finding that there 
has been no diminution inthe area of the tenancy, 
the finding operates as res judicata in a subsequent 
suit for recovery of rent of the same holding, and it 
ds not open to the tenant to put forward the same plea 
in answer to the subsequent suit. © Benaaram CHANGA 
v. Busoy.Govixpa Roy 738 


s. 11—Mortgage of wunder-proprietary rights 

—Suit to recover rent by superior proprietor against 

under-proprietor—Rate of rent, determinatiun of— 

Suit by mortgagee to enforce 

purchased by mortgagee—Suit by superior proprietor 

against mortgagee for recovery of rent. 

Aw under proprietor effected a mortgage of his 
under-proprietary rights and thereafter the superior 
proprietor obtained a decree for arrears of rent against 
the under-proprietor on-the basis of arental comput- 
ed with reference tothe annual gross income of the 
tenure, without making the mortgagee a party to the 
suit, The mortgagee subsequently brought a suit on 
foot of his mortgage and in execution of the decreo 
obtained by Lim purchased the tenure himself. In a 
suit by the superior proprietor to recover rent from 
the mortgagee auction-purchaser: 

Held, that the rate at which rent had been decreed 
in the previous suit brought by the superior proprie- 
tor against the under-proprietor did not operate as 
res judicata against the mortgagee who was not a 
party to that suit and was not bound by the decree 
pussed in that suit against his mortgagor. O 
MOHAMMAD JAIMUR Kuan v. RAGHUNATH SINGH, 3 O. W. 
N. 55; A. I. R. 192i Oudh 1 1015 
————— S, 11—Punjab Land Revenue Act (XVII of 

1887), s. 117—Partition proceedings—Revenue Oficer, 

decision of title by—Subsequent civil suit, if barred 

— Suit for declaration that land incapable of par- 

tition—Civil Court, jurisdiction of. 

A decision by a Revenue Officer in partition pro- 
ceedings on a point involving question of title does 
not operate as res judicata in a subsequent civil suit 
involving the same questions, where the Revenue 
Officer had neither converted himself into a Civil 
ae nor had followed the procedure laid down in the 

. PLO. aera 

A suit for a decla#ation that a particular land is 
incapable of partition, haying heen privately partition- 
ed by the parties though sh6wn joint in Revenue 
papers, is a suit of a tiyil nature and is, therefore, 
cognizable by a Civil’Court. L Ganea SINGH. BHAN 
Sinan, 1 L. CO. 397 ned 4 528 
~—— S, 11 = Receiver, petition for appointment of, 

pending appeal—Order as to merits of appeal. 

‘Where in an applicati¢n for the appointment of a 
Receiver pending the disposal-of an appzal, the High 
Court held that the “tause of action alleged in the 
plaint had abated on thg death of the defendant and 
on that ground digmisged the application: | 

e 
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Held, that the order on Receiver application did 
not operate as res judicata in the appeal itself on the 
question of abatement. M ARUMUGHA THAMBIRAN v. 
NAMASIVAYA Panpara Sanapur, 22 L, W. 130; 49 AM, L. J. 
(1925) M. W. N. 569; 48 M. 638; A. I. R. 1926 T 

: 109 


&.11—Rent suit, finding arrived in—Subse- 
quent suit for rént not triable by Coutt which 
decided previous suit—Res judicata. 

A finding arrived at in a rent suit tried by a 
Court not having jurisdiction to try a subsequent 
suit for rent between the same parties does not 
operate as res judicata in the subsequent suit, although 
the decision in the previous suit is a valuable piece 
of evidence to be considered in the subsequent suit, 
© BHABATARINI Devi v. Kiran CHANDRA Roy 1026 


s. 11, Exp. 1V—Cause of action, whether can 
be split up—Relief not asked for in previous suit, 
whether barred. 

The policy of the C. P. ©. is that a plaintiff should . 
not have the right to split up a cause of action against 
the defendant and to claima decree on it in a later 
suit when he might have elaimed the same on it in 
a previous suit, , . 

Where a mortgagee, ina suit to enforce the mort- 
gage, fails to ask for a personal decree against the 
mortgagor, he cannot ask for this relief in a subse- 
quent suit instituted against the mortgagor. P. GC. 
Sourenpra MOHAN Srxuav. HARI PRASAD SINHA, A, L 
R. 1925 P. O. 280; 420. L.. J. 592; 24 A. L. J. 33; (1926) 
M.W. N. 49; 7 P. L. T.97; 50M, L.J. 1; 5 Pat. 135; 
52 I. A. 418; 30 C. W. N. 482 1033 


s. 11, Expl. iV—Plea not taken in previous 
suit—Plea not allowed to be taken, whether can be 
taken in subsequent suit. 

A plea which a party could and should have raised 
in a former suit but which was not raised in that suit 
must be held to have been decided against such party. 

Where a plea of non-joinder was not allowed to he 
taken in a suit on the ground thatit was taken at a 
late stage, the effect is as if the plea had been taken 
and had been decided against the party taking it and 
it will not, therefore, be open to that party in a sub- 
sequent suit to take that plea. G KARUNAMOY SINHA v. 
TINKARI GHOSE 683 


— 8.11, Expl, VI, See Hixpr Law —Wivow 
4 
e 370 

ss, 11, 92—Decision in previous suit relating 

to temple. 

A decision given after € real and genuine contest in 
2 suit relating to a temple, in which the trust is pro- 
perly represented, is binding on all persons interested 
in the temple, whetker they were parties to the suit 
or not, and the questions decided in ithe suit cannot 
be re-opened and re-tiied inea subsequent suit insti- 
tuted at the instance of persons interested in The 
temple but who were not parties tothe previous suit, 

Where in a suit by the hereditary trustee df a 
temple against the arciakas, it is found that the lands 
in the possession of the latter were” granted for 
archaka service ‘and that the defendants were en- 
titled to appropriate the incomé arising out of the 
lands for their own use after.spending some amount 
for the daily worship in thé temple, the finding 
operates as res judicata as against all persons inter- 
ested imthe temple and cannot be questioned in a 
subsequent suit instituted by worshippers of the 
e 
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temple under s. 92 of the O. P, O. M Kasrurnr 
NARASIMHA v. AToHUTANA LaKSHMINARASIMHAM, 49- M. 
L. J. 746; (1926) M. W. N. 40;- A.I. R. 1926 Mad. 267 
. | 924 
ss. 11,145, O. XXI, r. 26—Stamp Act (IT 
of 1899), ss. 15, 85,86—Contract Act (IX of 1872), 
ss. 183, 185-—Execution of decree—-Stay of execution 
- —Seturity given by judgment-debtér—Security bond 
written on plain paper bearing Court-fee stamp, 
validity of Objection to validity of bond, withdrawal 
of—Appeal-—Objection, whether can be renewed~- 
Application by surety for cancellation of bond, 
rejection  of—Res judicata—Hstoppel—A greement 
between judgment-debtor and decree-holder enhancing 
rate of interest payable on decretal amouwnt—Time 
granted by decree-holder to judgment-debtor for 
payment—Surety, whether absolved, .. 
| During the pendency of a certain execution proceed- 
ing the judgment-debtor applied for a stay of execu- 
tion till the decision of an appeal pending against the 
decree. The Court granted a stay of the proceedings 
- till a certain date but subsequently on the objection 
of the decree-holder and after hearing the parties it 





- made an order that the judgment-debtor should 


furnish security before the date to which the pro- 
ceedings had been adjourned. The judgment-debtor 
filed a security bond executed by the appellant which 


`- was accepted by the Court but notwithstanding the 


„execution of that bond execution proceedings con- 
tinued at the instance ofthe decree-holder against 
the judgment-debtor. Proceedings were, however, 
subsequently stayed on the judgment-debtor agreeing 
to pay interest on the decretal amount at a rate higher 
than that provided in the decrees. After the dismissal 
ot the appeal filed by the judgment-debtor against the 
decree, execution was again taken out against the 
Judgment-debtor. Thereafter the surety put in an 
‘application stating that he did not wish to continue 
‘as surety and asking that his bond might be cancel- 
led, This application was rejected, The decrec-holder 
then applied under s. 145 of the -C. P. O. for execution 
against the surety but the surety objected that exe- 
cution could not proceed against him inasmuch as 
(a) the security bond was not properly stamped in 
accordance with s. 15 of the Stamp Act, having been 
written on plain paper bearing only an eight-anna 
` Court-fse stamp instead of being written upon a paper 
stamped “with an impressed stamp, (b) the Executing 
“Court was not gdnpetent to take security from the 
judgment-debtor after having passed an order stay- 
ing the execution of the decree, (c) the surety was not 
liable on the bond as the @ecree-holder had continued 
to prosecute the execution proceeding even after the 
execution of the bond and’ consequently the con- 
sideration for the bond had feiled,-(d) the decree- 
holder was not entitled to enforce the deeree against 
the surety without firsts endeavouring to recover the 
@ecretal amount from the judgment-debtor, (e) the 
decree-holdey had entered into an agreement with the 
judgment-debtor whereby the latter had, agreed to 
pay interest at a rate higher than that mentioped in 
the decree and (f) the decree-holder ‘had granted time 
to the judgment-debtor to pay up thedecretal amount. 
Thess objections were overruled. On appeal: e 
Held, (1) that the surety’s omission to raise ob- 
-ections to the validity of the bond in the application 
“which He had made to the Court asRing that the bond 
might be cancelled had notin any way affected the 
¿position of" the decree-holder and @id not estop the 
‘surety from contesting hif diability under the bond 
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when the decree was attempted to be executed against 
him and he became aware of his legal position; 

8) that the dismissal of the surety'’s application for 
cancellation of the security bond did not operate as 
res judicata inasmuch as the surety was not on the 
date on which he had made his previous application 
& party to the execution proceedings ; 

(3) that the surety having been made a party to the 
execution proceedings when the decree-holder made 
an application for execution of the decree against the 
surety, the surety’s objections must be determined in 
the execution proceedings ; 

- (4) that the order of the Executing Court calling 
upon the judgment-debtor to furnish security amount- 
ed merely to renewal of its previous stay order 
coupled with the condition which it was authorized 
to impose by sub-r. (3) of r. 26 of O. XXI of the U. 


` P. C., and was, therefore, perfectly valid; 


(5) that in the absence of a provision in the bond 
that the decree-holder must attempt’ to recover his 


-money from the judgment-debtor before he could 


take proceedings against the surety, the decree-holder 
was entitled to proceed against the surety without 
attempting in the first instance to recover the decretal 
amount from the judgment-debtor ; 

(6) that the surety was under the bond liadle for 
the amount held to be due to the decree-holder on the 
decision of the judgment-debtor’s appeal and that 
he was not, therefore, liable to pay the enhanced rate 
of interest which the judgment-debtor had hefore 
the decision of the appeal agreed to pay to the decree- 
holder, and that the surety was not consequently 
affected by this agreement and the agreement did 
not absolve him from liability under-the bond ; 

17) that inasmuch as the bond executed by the 
surety contemplated that execution proceedings should 
be stayed, the fact that the decree-holder granted time 
to the judgment-debtor to pay up the decretal amount 
did not absolve the surety from his lability ; 

(8) that the surety having taken objection to the 
validity of ths bond on the ground that it was not 
properly stamped, as soon as he was made a party 
to the execution procezdings, and no order having 
been passed thereafter under s. 36 of the Stamp Act 
admitting the bond in. evidence, the surety was 


-entitled to raise the plea of the invalidity of the bond 


“he is entitled to the relief he claims. 


‘dismissed, a.secon 


on that ground in appeal although the plea had been 
withdrawn in the lower Court ; k 

(9) that the bond was not properly stamped and 
was, therefore, invalid ; 

(10) that thə decree-holder having continued the 
execution proceedings against the judgment-debtor 
in-spite of security having been furnished, considera- 
tion for the security bond had failed and the bond 
could not, therefore, be enforced against the surety. 
L GURANDITTA MAL p. QURDASMAL-RAMCHAND, A.T. R. 
1925 Lah. 552; 7 L: L. J. 343 ; 772 
————— 3°11, Expl. IV, O. Il, r. 1—Suit for posses- 

sion as reversioner. of last male owner—Subsequent 

suit as heir of another person, maintainability of. 

Ténder O. JI,r. 1 of the C.P. O. a plaintiff ought 
to frame his suit so as to include all titles on, which, 


Where a plaintifi’s suit for possession of dertain 
property as reversioner tothe last male owner is 
f d suit for possession of the same 
property against the same defendant on the strength 
of his titleas heir of another person is barred by 
virtue of Expl. IV tos. 11 ofthe C.P.C., since he ought 
to have pleaded both the titles in the first suit, A 

. 2 
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Where a question of right or titlehas been ad- 
judicated upon in a suit, the bar of the judgment 
cannot be avoided by suing ona new form of claim 
oron 9 ground of relief which might have been, but 
was nol raised or determined, in the former suit. M 
Rayipatr RAMIAH v. RAVIPATI LAKSHMI Narayana, 49 
M. L, J. 701; 23 L. W. 13; (1926) M. W.N. 126; A. I. R. 
1926 Mad. 234 660 
—— s. 11, Expl. IV, O. XXIII, r, 1—Hindu Law 

—Widow, alienation by—Reversioners, remote, 

whether can challenge alienation—Suit by remote 

reversioners for declaration, dismissal of—Second 
suit on basis of family custom, whether maintainable 

— Leave to institute fresh suit, effect of. 

Plaintiffs, alleging themselves to be the reversioners 
of a deceased Hindu, brought a suit for a declaration 
that a. gift made by the widow of the deceased of pro- 
perty belonging to the deceased was void as against 
the reversioners of the deceased. One of the defences 
get up by the defendants was that the plaintiffs were 
not the nearest reversioners of the deceased and that 
the only person entitled to dispute the deed of gift 
was one G who was the nearest reversioner of the 
deceased and who had also been impleaded as a 
_ defendant to the suit. In answer to this plea the 
plaintiffs took up the position that even if G wasa 
nearer versioner of the deceased the plaintiffs had 
aright to maintain the suit on account of G having 
colluded with the other defendanis. The widow died 
during the pendency of the suit and the plaintiffs 
thereupon made an application tothe Court praying 
for permission to amend the plaint so as to be able 
to plead a family custom under which they were 
entitled to succeed to the estate of the deceased along 
with G, although the latter was a nearer reversioner 
of the deceased. They also prayed to be allowed to 
claim a decree for possession of their share in the 
property. The application was rejected and the suit 
was dismissed, but the Court while dismissing the 
suit remarked that the plaintiffs were at liberty to 
file a fresh suit for possession. Plaintiffs then brought 


another suit for possession of their share of the pro- | 


perty founding their title on family custom : 

Held,.(1) that the allegation of the family custom 
was an allegation which might and ought to have 
been made a ground of attack in the previous suit 
and that not having been pleaded in the previous 
suit it cquld not be pleaded in the subsequent suit 
having regard to Expl. IV to s. 11 of the O. P. O.: 

(2) that the previous suit having been dismissed 
there was no question of the suit being allowed to 
be withdrawn with liberty to bring a fresh suit on 
the same cause of action and that the expression of 
opinion by the Court when dismissing the suit that 
the plaintiffs were at liberty to bring a fresh suit 
for possessidn, did not furnish them with a cause 
of action for a fresh suit, and that consequently 
the present suit was not maintainable. P, C, FATEH 
SINGH V. JAGANNATH BAKSH SINGH, 27 Bom. L. R., 725; 
A. J. R. 1925 P. O. 55; 48 M. L. J. 64;2 O. W.N. 25; 
12 O. L. J. 117; L. R. 6 A., (P. C.) 50; 27 O. C. 334; 29 
0. W. N. 749; 47 A. 158; 23 A, L. J. 739; 22 L, W°? 


58; 521. A. 100 (P. 0.) 280 
———— s. 24, ° 
See O. P. C., 1908, s. 105 167 
See Presipency Towss Inxsorvenoy Act, 1909, s on 
. 


=~ S, 24—Transfer of case—Prejudice against 
Pleader, whether growund,for transfer —Scope of 
enquiry, . 
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When the transfer of a case is applied for on the 
grbund that an impartial hearing of the case and 


proper adjudication cannot be obtained because the 


udge hearing the case has shown himself as pre-e 
judiced against or in favour of one side or the other, 
all that has to be ascertained is whether the allegation 
of the absence of an unprejudiced judicial mind is 
true in fact there and then and any enquiry isto the 
causes that brought about such a state of things 
would not only be irrelevant but be calculated to mis- 


e direct. 


It would be incumbent on a higher Court to transfer 
a case from the file of a particular Tribunal to another 
Tribunal the moment it is clear that some prejudice 
has been created and that a fair hearing and an 
impartial adjudication cannot reasonably be expected 


“even though such a state of.things has been Lrought 


about by the conduct of the very party applying for 
the transfer. 

It would, however, be a dangerous principle to 
establish that the moment a. Judge falls out with a 
Pleader or vice versa the case should be transferred 
from that Judge to some other. I£, on the other hand, 
there is any reasonable ground for supposing that 
the prejudice against the Pleader has in any merner 
or measure affected the judicial attitude towards the 
party or his case, a transfer should be crdered. M 
Mura NARAMAMA v. MULA RENGAMMA 559 


——-——- S. 34—Interest pendente lite, grant of — 

Discretion of Court. 

The decreeing of interest after the date of the in- 
stitution of a suit is within the discretion of the 
Court, and as a rule the Privy Council will not inter- 
fere with the exercise of this discretion by a High 
Court in India. P C Sotrenpra Mowan Srxuna v. 
Harr Prasap Sisua, A. I. R. 1925 P. C. 280; 42 6. L. 
J. 592; 24 A. L. J. 33; (1926) M. W. N. 49; 7 P. L. T. 97; 
50 M. L. J. 1; 5 Pat. 135; 52 I. A. 418; 30 C.W. N.482 

1033 

—— 8, 42, O. XXI, r. 48 (1)—Ezrecution of 

decree—Transfer -of decree—Court to which decree 
transferred, power of—Attachment, power of. 

When a decree is transferred toa Court other than 
the Court which passed it for execution, the Court 
to which the decree is transferred has the same powers 


- in executing such decree as if it had been passed by 


itself, including the power of attachment given by 
r. 48 (1) of O. XXI of the ©. P. O. O Lar Bananer 


v. Bent Manno, 130. L. J.174 Pa 1043 
—— 8, 47. 
See BencaL Tenancy Acr, 1686, s. 174 217 
See O. P. O., 1908, O. XXI, er. 58, 60 414 
See O. P. O., 1908, O. AKI, r. 66 819 
See PARTITION 1009 


8. 47—Decree*for possession—Delivery of 
possession in execution of another decree—Refusal 


a 


of Revenue Authorities to gran? mutation—Suit for æ 


spend) second, whether maintainable. 

laintiff obtained a decree for the recovery of his, 
share in certain property but failed to execute it. In 
execution of another decree® however, he gobtained 
symbolical possession.of his share of the property and 
this possession continued undisturbed for some time. 
Plaintiff then ‘made an application for mutation of 


names in his favour but his application was refused by . 


the Revenue Court apd he thereupon brought antther 
suit for possession of his share of the property: 
Held, that? the refusal of the Revenue Authorities 
to grant mutation of names én favour of the plaints 
e 


4 ' . z | j 
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iff amounted to an act of dispossession and furnish- 
ed the plaintiff with a fresh cause of action upon 
which to maintain a suit for possession and that s, 47 
ofthe ©. P. ©. was not, therefore, a bar to such a 
suit. O Sarra Brery. Kazim Hossain 19 


S. 47—Hxecution of decree—Examination 

© of applicant on  commission—-Lengthy cross- 
examinalion—Refusal to answer questions—Dismissal 
of application—Appeal—Procedure. 

On an application under s. 47 of the C. P. G. the 

petitioner, a lady, was examined on commission for 
over three hours and she then refused to answer 
any more questions put to her in cross-examination 
on the ground that her head was puzzled. The 
`. Commissioner submitted his report to the Court 
which passed an order that the evidence of the 
petitioner should be discarded altogether. The 
petitioner thereupon refused to produce any mors 
evidence in support of her case and her application 
was dismissed. On appeal; 


Held, (1) that in the circumstances of the case the | 


evidence of the petitioner should not have heen dis- 
carded ; i 

(2) that the petitioner was justified in refusing to 
produce any-further evidence in support of her appli- 
cation, inasmuch as her only remedy was to cbtain an 
order of dismissal of her application and prefer an, 
appeal against that order. G JAMILA KHATUN v. GOUR 
Monan DUTTA 4 : 675 


~~ 8. 47— Limitation Act (IX of 1908), s. 19, 
Sch, I, Arts. 116, 120— Construction of decree— 
Decree based -on compromise declaring liability to 
pay amount found due on taking accounts—Suit to 
recover amount, whether mdintainable—Limitation 

_-Acknowledgment—Statement that payment has not 
been paid as accounts have not been setiled, effect of. 
The parties to a suit agreed to compromise their 

disputes and obtaina declaratory decree in the suit 
and a deed of compromise was drawn up. The decree 
embodied the terms of the compromise wholesale and 
provided inter alia that accounts should be looked 
into andthe amounts found due should be paid. 
There was no actual taking of accounts, no amount 
was fixed as being duefrom one party tothe other 
and no final decree was passed. In a subsequent suit 
instituted by one of the parties within six years of 
the date of the decree to recover from the other 
party moneys due by the latter on the basis of the 
accounts: - 

Held, (1) that the previons decree was only declara- 
tory in character and was not executable and that the 
present suit was not, therefore, barred by the provi- 
sions of s. 47 of the O. P.C.; 


(2) that the decree governed the relations between. 


the parties superseding the compromise deed ; 
æ (3) that the suit beifg one to enforce the obliga- 
tions arising under a decree, Art. 120 of Sch. I to the 


Ljmitation Act applied and the suit was, consequent- - 


ly, within time. 6. 

A compyomise decree dilas got the featuras and 
characteristics both. of a compramise and a decree 
and a suit based,on the declaratiéns contained in 
such a decree may, therefore, appropriately ‘be re- 
garded as asuit upnona decree. and not a suit on 
the comtract contained in the compromise. 

Whether an earlier contract is superseded by a 
later contract on account of a certain alteraticn in 
the terms of the contract depend? on whether tks 
parties intended to rescind the origing) contract, It 
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is, however, possible to vary a term of an original con- 
trace by a subsequent parol contract in sucha way 
‘as to keep alive the original contract. M ARUNACHALAM 
CHETTIAR v. RAJESWARA SETHUTATI, 22 L. W. 195; A. I. 
R. 1925 Mad. 1260 < . 


S. 47— Suit against several defendants, dis- 
missal of—Appeal against some defendants—Suit- 
decreed—Execution of decree—Objection by defend- 

. ants not made parties to appeal, wheiher can be 

entertained. 3 h 

Where a suit is dismissed by the Trial Court and 
an appeal is preferred against such dismissal against 
some only of the defendants and the suit is decreed, in 
appeal, the other defendants who have not been im- 
pleaded as respondents inthe appeal, although not 
judgment-debtors, are parties to the suit within the 
meaning ofs.47 ofthe O.P. O., and an objection 
urged by them in the execution proceedings that the 
decree is not binding on them must be determined by 
the Executing Court. L AKHTYAR V. AKBAR, lL. oat 

ss, 47, 92—Order by Court in pursuance of 

` scheme framed under s. 92, C. P. C.—~Appeal, 
whether lies. 

An order passed by the Court in pursuance of a 
scheme of management framed by the Court “ander 
s. 92 of the C. P. O. is not an order passed in execu- 
tion of-a decree and is not, therefore, appealable. 
M Baya C. VYTHELINGA MUDALIAR v. MAHADEYA 354 

S. 47, O. IX, r. 13—-Ex parte deeree, execution 
of—Objection to jurisdiction of Court which passed 
decree, whether can be taken—Remedy. i 
An objection to the jurisdiction ofthe Court that 

tried the suit is not one of the questions arising 
between the parties to the suit and relating to the 
execution, discharge or satisfaction of the decree which 
are allowed by s. 47 of the ©. P.C., to be dealt with 
in execution. ~ 

After the passing of an ex parte decree the only 
course opén toa defendant who wishes to raise an 
objection to the jurisdiction of the Court that tried 
the suit is to apply under O. IX, r. 13- of the 
©. P. O. to have the ex parte decree against him 
vacated and the suit re-heard. M RADHAKRISHNA IYER 
v, VINAYAKASWAMIAR, 22 L. W. 567; 49 M. L. J. 664s A, 
I. R. 1926 Mad. 128 ’ 98 


—— S, 47,0. XXI, r. 22-—Execution of decree 
Notice to judgment-debtor, absence of—Sale, validity 
of—Order setting aside sale—Appeal, second, whether , 
lies—Notice, service of, proof of—Report of peon, 
whether admissible. l i 
An order setting aside an auction sale on the ground . 

that no notice had been served on the judgment- 

debtor under r. 2% of O. XXI of the O. P.O. falls 
within the purview of s. 47 of the Code and is open 

to second appeal. z 

. The omission to serve a notice under r. 2¥ of 

O. XXI of the © P. O. deprives the Executing Court 

of Îts jurisdiction to hold an auction sale of the judg- 

ment-debtor's property, and a sale held in the absence 
of such notice is held without jurisdiction and is, 
~ therefore, void and a nullity. 

A peon’s report of service of notice cannot be used 

- as evidence sto prove such service unless the peon is 
examined as a witness and the report is proved. 
C Sarana Prasap Roy v. Kgisnna Dour 711 

S. 47, O. XXI, r. 9O—Kxecution of- decree. 

—Application to execute decree against one of several 

e 
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judgment-debtors—Sale of property belonging toother 
jJudgment-debtor also, effect of— Suit by other 
judgment-debtor to recover possession of his share, 
maintainability of. E 


A decree was obtained against several persons who 
were members of a joint Hindu family. In execution 
of the decree the decree-holder purporting to proceed 
only against one of the judgment-debtors brought a 
house to sale which he described as being the sole 
property of the judgment-debtor against whom execu- 
tion had beon taken out. Before the attachment and 
sale of the house, however, asuit had been brought 
by one of the other judgment-debtors for partition of 
the house and the sale of the house took place during 
the pendency of that suit. The plaintiff in that suit 
obtgined a decree for his share in the house and sub- 
sequently brought a suit to recover possession of his 
share frum the auction-purchaser : 

Held; that the suit was not barred by the provi- 
sions eitherof s. 47 or of r.90 of O. KAI of the 
C. P. O., inasmuch as the execution proceeding in 
which the house was brought to sale did rot purport 
to have been taken against the plaintiff at all. N 
KANHAIRAM V. Karicuaran, 8 N. L. J. 181; A. I. R. 1926 
Nag. 68, - 218 


——— s, 47,0. XXXIV, r. 4—Mortgage-decree— 
Order directing mortgaged properties to be sold in 
certain order—Appeal, whether lies—Purchaser of 
equity of redemption inone of several mortgaged 
properties, right of. A 
An order made in the execution of a mortgage 

decree settling the order in which the mortgaged 
properlies should ke sold is a final order between 
the partjes in a matter relating to the execution, 
satisfaction and discharge ofthe decree and is open to 
appeal. 

Ordinarily a mortgagee decree-holder is entitled to 
sell the properties comprised in his mortgage in any 
order he pleases and there is no equity in favour of a 
person who has purchased the equity of redemption 
in one of the properties comprised in the mort- 
gage entitling him to ask the Court to direct that the 
property purchased by him should be sold only in the 
event of the decretal amount not being recovered 
from the sale of the other properties comprised in the 
mortgage. Pat KHIRODHAR SINGH V. GAJADHAR LAL 
Mauro, (1925) Pat, 164; 6 P. L. T. 393; A, I. R. 1925 
Pat. 484 221 


S. 48—Decree directing recovery from one 
party only on failure of another party to pay— 
Limitation for execution against former, com- 
mencement of. h 
Per Phillips, J—(agreeing with Davadoss, J., 

Wallace, J., contra)—-Where a deeree directs that 
money be recoverable from a party only on failure to 
recover from another party, the execution of the 
‘decree becomes barred against the former after 
twelve years from the date of the dacree. 

Where a decree directed “that first defendant do 
pay to plaintiff his costs of the suit; that in case of 
failure to recover ‘them from first defendant, the same 
be recovered from the income of the trust property”: 

Held, that under the provisions of s. 48 of the O. 
P. U. the decree became incapable ofe execution 
against the trust property after the expiry of twelve 
years from its date. M SEJA-UL-MULK v. UMIR-UL- 
UMRA, 49 M L. J. 498,449 M, 846; A. I. R, 1926 Mad. 20; 

- £4026) =M, W, N. 213 597 
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—_—— 5. 53. 
See HINDU Law-—-Desrs 785 
See HINDU Law-- JOINT FAMILY 785 e¢ 


——— sS. 65, See Orpa Laws Act, 1876, s. 101047 
—— 8, 738, See C.P. O., 1908, O. XXXVII, = 


—-—— ss, 73, 115—Rateable distribution—sCon- 
ditions, vequisite—Manifest error—Interference — 
Revision. : 

° Section 73, C. P. C., is intended to distribute equit- 
ably the assats of the common debtor realised by the 
Court among the, decree-holders, and to entitle a 
ereditor to benefit under the section, the only two 
conditions necessary are that he must have a money- 
decree against the same judgment-debtor and that he 
must have applied for execution of that decree before 
the assets werc realised. Ifthese two conditions are 
fulfilled, he is entitled to join in the rateable distribu- 
tion. It isnot necessary that the execution application 
put in by the party should be such as would have 
ended in his successfully obtaining satisfaction of his 
decree. 

Although under s. 73, ©. P. C., there is a special 
remedy provided, namely, that of a suit, that provi- 
sion does not prevent a Court from interfering under 
s. 115, O. P. O., where there isa manifest error in the 
order under s. 73 and putting that error correct, as 
otherwise the parties will be driven to unnecessary 
litigation, M SUBRAMANIA Cuerry tv, RAMASWASNI 
Oserri, 49 M. L. J. 753; 22 L, W. 744; (1925) M. W. N. 
27; A. 1. R. 1926 Mad. 179 11 


S. 80—Nolice of suit—Diselosure of ground 
of complaint—Notice, sufficiency of. 

The object of requiring notice of an intended suit 
under s.80o0f the ©. P.O. is merely to inform the 
defendant substantially of the ground of complaint. 
The notice must not be too strictly or too narrowly 
construed. It must not be construed as a pleading. 
It need not set out allthe details and facts of the 
case which the plaintiff intends to prove. The notice 
must be considered sufficient if it substantially 
informs the defendant of the nature of the guit intend- 
ed to be filed. M VENKATAKRISHNIER V, SECRETARY OF 
Strate FOR INDIA, 13 L. W. 464 368 


S, 91—Public right, obstruction to, suit 
relating to, by private individual—Special damage, 
allegation of—Pleadings. = 
Where ina suit relating to the obstruction ofa 

public right the plaintiff relies ‘upon special damage, 
he must allege special damége in the plaint giving 
particulars and details of the special damage which 
has accrued to him. A mere general allegation in 
the plaint that the plaintiff has suffered inconvenience 
owing tothe obstruction complained of does not 
amount to an allegation of special damage. Where in 
such a suit special damage is not alleged in the plaint ™ 
it is not open to the plaintiff swbsequently to say 
that the other, side could have got the necessary in-* 
formation if they had chosen ip ask for the particulars 
of the special damage alleged to have accriféd to the 
laintiff by reason ef the obstruction, C Rag CHANDRA 
Harpar te MAHIM CHANDRA Maruick ° 728 


S, 92—Temple governed by scheme—-Suprle- 
mental scheme appointing manager for purpose of 
- suing, validity of. . 
Where a temple js governed by a scheme, an order 
of the District Court modifyéng and supplementing ° 
the scheme and, appointing a mahager for the purs 
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pose of suing is not ultra vires. M MARINGANTI 
RAMANUJ CHARYULU v. PUDIPROLU Bucut MANGARAO, 22 
L. W. 485; A. I R.1925 Mad. 1279 565 
S8. 92—Temple—Scheme of management— 

Powers of Court—Court, authority of, to interfere 

in management of temple—Trustees, powers of, 

exercise of, mode of. 

A Court has no general power to regulate the 
affairs of atemple in respect of which a scheme has 
been framed under s. 92 ofthe C.P.C. Insuch a, 
case the authority of the Court to deal with matters 
arising under the scheme is derived from the scheme 
itself and the Court has no general power outside of 
or independent of the scheme. 

Where a scheme framed by the Court under s. 92 of 
the C. P. C. for the management of a temple provides 
for the appointment of an officer by the Board of 
Control set up under the scheme, the Court has no 





power to cancel an appointment made by the Board or : 


to direct the Board to appeint another person in place 
of the one appointed. : 

_. Where under such a scheme certain powers are 
delegated to the Board of Control to be exercised by 
a vote of the majority of the members of the Board 
subject to confirmation by the Court, a majority of 
the members of the Board cannot exercise those 
powers by separate and individual action; the powers 
must be exercised in a meeting of the Boara duly 
convened in accordance with the provisions of the 
scheme. Where a majority of the members of the 
Board purport to exercise any of such powers in- 
diyidually without convening a meeting, the Court 
has no power either to confirm or to reject what the 
members have purported to do, inasmuch as the 
action of the members cannot be regarded as that of 
the majority of the members in accordance with the 
provisions of the scheme. M Bava U. VYTHELINGA 
MUDALIAR v, MAHADEVA Iver 794 


S, 92—Temple—Suit for removal of trustee 
and other reliefs—Interest in trust, what amounts 
to— Worshipper, whether entitled to maintain swit— 
Trustee, whether can be removed for neglect. 


The question whether the plaintifis in a suit under 
6. 92 of the ©. P. C. have an interest, such as is re- 
quired by the section, in the trust property .or not, 
is a pure question of fact. : 

The interest which the plaintiffs must possess in 
the trust property for the purposes of such a suit 
must be near and not remote, substantial and nct 
illusory and must be an existing interest and not a 
mere contingency. . Z 

Although prima facie any, Hindu has a right to 
‘worship in any Hindu temple, it does not necessarily 
follow that every Hindu has inerelation to every Hindu 
temple the interest which gives him the right to sue 
in respect of the temple ufder s, 92 of the C. P. C. 

“On the other hand it would not be correct to say that 
unless a person hakitually resorts to a temple for 
purposes of worship he cannot be said to have an 
interest in the temple wighin the meaning of fhe sec- 
tion. . . . 

Persons living in villages in fhe neighbourhood of 
that in which a temple is situated who attend the 
temple on important occasions and celebrate their 
marriages in the témple are entitled to maintain a 
suit in respect of the temple under*s. 92 of the O. P. O, 


Where the archakas of a templp are permitted to 


“ pppropriate the income rising out of a certain pro.’ 
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perty for their own use after spending some portion 
of it on the daily worship in the temple, a conilict is 
likely to arise between the interest and the duty of 
the archakas, inasmuch as whatever is not spent on 
the worship is to be appropriated by the archakas 
In. such a case it is desirable that, having regard to 
all the circumstances of the case, a certain proportion 
of the income may be directed to be set apart for the 
maintenance of the daily worship and the balance 
may be permitted to be appropriated by the archakas, 

ln a suit under s. 92 of the ©. P. C. against the 
hereditary trustee of a small temple in a petty. village 
it was found that the trustee had been guilty of 
neglect but that the corpus of the tefnple properties 
had not been wasted or alienated, and that the neglect 
of the'trustee had aroused little public attention and 
the services of an efficient trustee were not likely to 
be secured: 

Held, that this was not a fit case in which the 
hereditary trustee should be removed from his office. - 
M ISASTURI NARASIMHA V. ATOHUTANA  DLaksiMi- 
NARASIMHAM, 49M. L. J. 746; (1926) M. W. N. 40; A.L 
R 1926 Mad. 267 924 
—_——-- $, 92—Trust—Suit for removal of trustee and 

for scheme—Plaint confined to allegations of miscon- 

duct of trustee—Absence of grounds for scheme—Death 
of defendant—Abatement—Cause of action, whether 
survives. 

In a suit under s. 92 of the C. P. O. the plaint was 
mainly taken up with allegations of mis-conduct on 
the part of the trustee and the plaintiffs asked on that 
ground forthe removal of the trustee. There was 
also a prayer for a scheme which was mentioned at the 
end of the plaint without giving any special reasons 
why the scheme was necessary. The trustee died dur- 
ing the pendency of the suit: ; 

Held, (1) that the two reliefs prayed for in the 
plaint were distinct, although the second relief was to 
a certain extent dependent on the first, inasmuch as it 
was necessary to allege a breach of trust in order to 
constitute the necessary cause of action; 

(2) that on the death of the trustee, the cause of 
action did survive against the representative of the 
deceased trustee for the purpose of framing a scheme, 
and the suit did not abate. M ARMUGHA THAMBIRAN 
v, NAMABIVAYA Panpara SANADHI, 22 L. W. 130; 49M, 
L. J. 324; (1925) M. W. N. 569; 48 M. 688; A. I: R. 
1926 Mad. 162 ; * 409 
——— 5, 92, O, XL, Vi 1—Suit for removal of 

trustee and for scheme—Allegations of personal 

misconduct—Death of trustee—Abatement of suit— 

Appeal—Receiver, appointment of. 

A suit under s. 92 of the O. P. C., for removal of the 
Pandara Sannadhi of a mutt on grounds of personal 
misconduct without any reference to the-absence of 
any means of preventing it, cannot be revived aginst 
his successor for the purpose even of framing a 
scheme, merely because there was also a prayer for a 
scheme in the plaint. In such a case, no Receiver 
would be ‘appointed pending an appeal against a 
dapree by whith the Court dismissed the suit as 
having abated by reason of the defendant's death, 
M SUBRAMANIA Desixa PANDARA SANNADHI V. ARUMUGA 
THAMBIRAN 106 
——-— $, 96, O, KAI, r. 3—Consent-decree—Objec- 

lion that all parties have not consented, how can be 

taken—Review—Appeal, whether lies. 

Where a ‘decree purports to be passed with the 
consent of the parties, an bjection to the decree by 
a party who has consented to Ñ on the ground thay 
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a . 
some other parties have not consented to the decree 
can be taken only by making.an application for 
review or instituting a suit for setting aside tlfe 
compromise on the basis of which the decree pur- 
ports to have been passed but so long as the decree 
purports to have been passed, on the basis of a com- 
promise, no appeal can be maintained against it. 
O MADHUSUDAN CHAKRAVARIY V. SATISH CHANDRA Naa 


. 620 
—— §.96 (3), O. XXIII, r. 3,0. XLII, r 1 (m) 

-Compromise of suit— Decree passed on compromise 

—Appeal, whether lies. 

Where a suit iscompromised and the terms of the 
agreement hetween the parties are signed by the 
parties, all that the Court is to do isto passa decree 
according to to the terms to which the parties have 
agreed. In fuch a case there is no room for an adju- 
dication on the question whether a lawful agreement 
has been arrived at, inasmuch as the parties are 
agreed that they have come to an agreement. The 
decree passed by the Court in such a case is a 
consent decree and is not open to appeal. B GULAB- 
CHAND RAMSUKH V. RAMSUKH Rampartap, 27 Bom. L. 
R. 1279; A. I. R. 1926 Bom. 39 `’ 294 
S, 98--Letiers Patent (Cal.), cl. 36—Appeal 

from subordinate Court—Difference of opinion— 

Proce@ure. 

Per Curiam.—Where a difference of opinion arises 
between two Judges forming a Division Bench hear- 
ing’an appeal from a subordinate Court the appeal 
must be decided in the manner laid down in s. 98 of the 
C. P. C., and not in accordance with the provisions of 
el. 36 of the Letters Patent. C Prartrua KAMINI Roy 
v. Buapant Natu Roy, 52 C. 1018; A. I R. 1926 Cal. 121 

897. 
S. 99—aster and servant—Temple—Dis- 
missal of temple servants on charges of misconduct 

-Suit to set aside dismissal—Charges not identical 

v in respect of all plaintiffs—Misjoinder—Decree, 
whether can be reversed in appeal-——Question for 
consideration—Misconduct, what amounts to—Prior 
offences by servant, effect of—Finding of fact— 

Appedl, second—Interference by High Court. 
£ Plaintiffs, four in number, who were the holders of a 
piper service inam in a temple brought a suit to set 
aside the orders of dismissal passed against them by 
the trustee ofthe temple for misconduct. Each plaintiff 
had a share in the service inam, The charges of mis- 
conduct imputed to each plaintiff were different, and 
in the case of one set of plaintifis were based on the 
acts of their father: - 

Held, that the suit was bad for misjoinder of 
parties and causes of action ; but that the decree of the 
Court below could not be reversed cn the ground of 
misjoinder. , 

In sucha euit the Court has to determine whether 
there was justification for the order bf dismissal and 
noft whether the -Court would itself have dismiesed the 
plaintiffs for the conduct alleged. 

It cannot be laid down asa general principle that 
the punishment to be awarded to a servant for a subse 
quent offence must be awarded without reference toa 
prior offence. When an offence has been ccndcned 
or dealt with and the offender retained in service, it 
is not open to the employer to subsequently dismiss 
him for that seme offence Lut if the servant offcnds 

sgain, itis perfectly justifiable fcr tke cfhployer to 
ccreider the prior cflences in Cetermining in wlat 
manner the ceysact should be ccalt with for the erb- 
pequent offence, . 
e 
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The question whether there is or is not sufficient 
ground forthe dismissal of a temple servant by the 
trustee of the temple, is one for determination upon 
the particular circumstances of each case and where 
the question is one of degree and not of principle, 
the finding of the lower Appellate Court must he 
treated asa finding of fact, conclusive and binding 
in second appeal, y 

Where, however, the Appellate Court in considering 
the question of the legality of the order of dismissal 
proceeds on wrong principles, the High Court in 
second appeal is not bound by the finding of fact 
arrived at by the Appellate Court. 

Persistent neglect of service, insubordination and 
disobedience of orders repeated from time to time in 
a servant justify his dismissal.. 

A temple servant cannct be dismissed cn acrcunt 
of acts of misconduct committed not by him but by 
his father. M ALAGAPPA OHETTIAR t. SUNDARAM 
Awnatvl, (1925) M. W. N. 603; 49 M. L.J. 516; A.L R. 
1926 Mad. 57 525 
—~-—— S, 99-- Plaint not signed by plaintiff-— Pro- 

cedure. 

The absence of the signature ofa plaintiff on the 
plaint is a formal defect, not affecting tne merits of 


“the case or the jurisdiction of the Court and may be 


condoned under s. 99 of the C. P, O., or may be cured 
at any time. S SULLEMAN r. sro 87 





s, 101, O, XLI, r. 23—Remand order of - 

Appeal-—Grounds of attack. 

On an appeal tothe High Court from an order of 
remand by the first Appellate Court, the only grounds 
available to the appellant to atlack the judgment are 
those which would be available to him in second 


appeal. M SESHAMMAL v. KUPPANA [YYANGAR 462 
—-— S. 104, O. XXI, r 92,0. XL'H, r1 (j))-- 
Execution of decree -Sale, confirmation of-- 


Appeal, second, whether lies. 

No second appeal lies against an order of an Appel- 
late Court ronfirming an execution sale or refusing to 
set it aside under O. XXI, 1. 92 0ftheC. P.C. L 
Nanak OHAND v. JAMNA Devi, 1 L.C. 6 213 
s, 105 (2)—Appeal, second—Remand order 

by consent, whether can be objected to. 

Where a party to an appeal consents to an order 
of remand being made to enable the opposite party 
to show that acertain documentis admissible in 
evidence under a certain provision of the Nvidence 
Act, it isnot open tothe party so dbnsenting to 
‘object in second appeal that the document is not ad- 
missible in evidence. O Joyyan Karikar r. MULLUK 
CHAND MULLICK 287 
———— S, 105, O, IX, r.°13--Case transferred from 

one Court to another—Notice to defendant, absence 
of--Adjournment, application for, rejection of - 
lis parte decree—Applicetion tg set aside ex parte 
decree, dismissal of ppeal—Appellate Court, 
power of, to set aside ex parte decree. 

A suit pending in one Court was*transferréd to an- 
other Court and on the date of hearing the defendant 
applied fer time on the groun that he was net aware 
of the trifnsfer and yas not ready to go on with the 
case, This application was refused and the case was 
heard on ‘that date ex parte and was decreed ex parte 
on a subsequcut date. Defendant faled an application 
under O. IN, r. 13 ofdhe C. P. C., to set aside thé ex 
parte decree but the application was rejected and no 
appeal was prescnteg against that crder. On appeal 
againet the ex parte decrees leowerer, the Appellatg 

e “ 
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Court set aside the ta parte decree on the ground that 
an adjournment should have been granted on the ap- 
plication of the defendant and remanded the case to 
the Trial Court for decision according to law: 

Held, (1) that the defendant not having been inform- 
ed of the order transferring the case from one Court: 


INDIAN CASES. 


(1925 
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. 2 
The combined value of the relief claimed by the. 
appellant in an appeal and that claimed by the re- 
spondent in cross-objections, determines {he amount 
of the value of the subject-matter in dispute for the 


purposes of filing “an appeal to the Privy Council. 


The question of the proper construction of the 


to another the application of the defendant for ad-. 
journment should have been granted; 

(2) that as theimproper refusal of the Court to 
grant time tothe defendant on that date had affected 
the decision of the case the defendant was entitled on ° 
appeal to havethe decree set aside and the case re- 
heard, apart altogether from any question raised 
in any application under O. IX, r. 13 of the ©. P. G., 
asto whether he had sufficient cause for non-appear- 
ance on the date when the decree was passed. Pat 
5. N. MULLICK v. Ganga Gore, (1925) Pat. 199; A. L R: 
1925 Pat, 534 i 167 


——— sS, 105, O, XLI, r, 23—Jurisdiction declined 
by Trial Court— Appeal— Remand — Incidental 
decision of question relating to nature of property 
in suit, whether binding. 

Where in order to determine the question whether 

a Trial Court which has declined jurisdiction in a 

case has or has not jurisdiction to try the case, 

an Appellate Court gives an incidental decision on the °” 
“nature of the property which is the subject-matter of 
the suit and holding that the suit is triable by the 
lower Court remands the suit to that Court for deci- 
sion on the merits, the only question which must be 
taken to have been finally decided by the Appellate 

Court is the question of jurisdiction and the decision 

with regard to the nature of the property cannot be 

treated as final so as not to be open to question in an 
appeal against the decree finally passed by the Trial 

Court. M Lomapa PEDDA SUBBAYYA v. SATHIPALLI 

Rayaua, 22 L, W. 225; A, I. R. 1925 Mad. 1046 

666 

———-8. 109. See Lerrers Patent (Map.), cL. 39 

12 


particular words and clauses to be found in a par- 
ticular document cannot be said to be one involving 
a substantial question of law within the meaning of 
8°110 of the O. P. ©. N GHULAM ABBAS 2. Soman: 
———— S, 110—Appeal to His Majesty in Council—- 
Valuation in plaint accepted by defendant—Plaintif,, 
whether can question valuation. “6 
. Where a plaintiff values the property whieh is the 
subject-matter of the suit at Rs. 10,000 and the 
valuation is accepted by the defendant, it is not open 
to the plaintiff on an application by the defendant for 
leave to appeal to the Privy Council to show that the 
value of the property is less than Rs. 10,000. M 
CHELASANI RATLAYYA V. ANNE BRAHMAYYA, 49 M. L. J. 
309; A. I. R. 1925 Mad. 1223 572 
———— 5, 110, O, XXI, r, 89—Transfer of Property 
Aci (IV of 1882),s. 72 (b)—Appeal to Privy 
Council—Substantial question of law—Mortgages, 
prior and subsequent—-Decree obtained on subsequent 
mortgage—Sale in execution—Prior  mertgagee, 
whether can apply to set aside sale—Money paid by 
prior mortgagee to save property from sale, whether - 
can be added to principal. Í 
Whether a prior mortgagee in possession of the 
mortgaged property can apply under O. XXI, r. 89, 
of the C. P. O. to set aside an auction sale held in 
execution of a decree obtained by a subsequent mort- 
gagee on a simple mortgage in a suit to which the 
prior mortgagee was not a party, and whether cl. (b) 
of s. 72 of the Transfer of Property Act applies to 
such a sale are substantial questions of law within 
the meaning of s. 110 of the C. P. G. O Jacan Natu 
Sıxan v. JAG Juwan Das, 2 O. W. N. 860; A. I. R. 1926 
Oudh 17 93 
~ $. 115, 


D 


8. 109—Probate- proceedings—Appeal to 
Privy Council—Caveator, whether entitled to appeal. 





A person who ‘had filed a caveat in the Court of ` See C. P. O., 1908, s. 73 11 
first instance opposing a grant of Probate and who See C. P. O., 1908, Sou. Il, Part. I , 313 
was impleaded as a respondent in the High Court See RANGOON MUNICIPAL ACT, 1922, 5. 14. 550 
in an appeal arising out of the proceedings is entitled See Raneoon Rent Act, 1920, s. 15 627 


S, 115—Revision—HError of law. . 


to maintain an application for leave to i bai BA z x 
PP 4 appeal to His A mere error of law is not necessarily an illegality 


Majesty in Council against the. decision of the High 


owt in appeal Pat Gunpamonr Desava œ, 204 is notan exercise by a Court of a jurisdiction not 
RAGHUNANDAN SINGH, A. I. R. 1925 Pat. 712; (1925) Pat, Vested in it by law so as to entitle the person aggrieved 
337; 7 P., L. T; 287 À : Jeg- ‘© apply for revision. L Gurpirta BHAH-HARIOHAND V. 


379 


S.110—Appeal® to Privy Council—A mount 
or value of subject-matter, determination of—Interest 
accruing due between date of filing of suit and 
passing of decrees whether can be included. 

Where interest is claimed inthe plaint on the suit 
amount, such interest as ‘ccrues during the period 


“ between the filing ofthe suit and the passing of the 


decree is part of tke subject-matter of the suit and 


*the amount ofsuch interest can be regarded as part 


of the amount or value of the subject-matger of the 
suit in th® Court of first instance within the mean- 
ing of s. 110 of the ©. P. O. "Re THAMSUNDASREN v. 
S. M. A. R. R. M? OneETTY' FIRN, 3 R. 405, A.B R. 1926 
Rang. 45 Ye. 647 
=~ S, 110 —Privy Council Appeal—Subject-matter 

in dispute—Value of reliefs ih appeal and cross- 
objections—Construction of document, whether 
guostantial question of law. 6 





Ram Lar, 1 L. O. 14 


s, 115—Madras Estates Land Act (I of 1908), 

s. 111—Sale of holding, application for, by land- 

holder—Order of Revenue Divisional Oficer, whether 

revisable by High Court--Board of Revenue, refusal 
of, to interferce—Interference by High Court. 

A Revgnue Divisional Officer before whom an ap- 
plication is made by the land-holder under s. 111 of 
the Madras Estates Land Act for directing the sale of 
a raiyat's holding is a Court subordinate to the High 
Court and his order is, therefore, revisable under s. 
115 of the C. P. C. 

Where, however, the Board of Revenue has declined 
to interfere with the order of the Revenue Officer, 
the High Court will refuse to interfere in revi- 
sion, unless its non-interference would lead to a gross 
miscarriage of justice. M MAHARAJA OF JEYPQRE vV., 
Sopua SUNDAR Daran 49 M. L. J. 540; A. 1. R. 1926 Mad, 
149 s 675 
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~m S, 115—Remedy, other, open 
Revision, whether competent. 


Where an applicant possesses any other remedy 
the High Court will not interfere in revision. ` O 


to party— 


Makuvoow: BAKHSH SINGIT v. Ganea’ Prasap, 2 O. W. N.- 


658; A. I. R. 1925 Oudh 666 647 


———— §,115—Transfer of Property Act (IV of 
1882), s. 1830-—Assigniment of debt—Writing, whether 
necessary—Applicability of Act to Punjab—Refusul 
to ` recognize oral assignment—Irregularity— 
Revision. 

Although the equitable principles underlying the 
Transfer of Property Act are followed in the Punjab, 
the Act itself, with its technicalities, does not apply. 

An assignment of a debt need not necessarily be 
effected in writing, and where a Court refuses to 
reebgnize an assignment which is otherwise proved 
and admitted by the assignor himself, merely on the 
ground that it was not made in writing, its action 
amounts to an irregular exercise of jurisdiction, and 
is open to correction. in revision. L TEJA SINGH v. 
Katyan Das-Cuer Ram; A. I. R. 1925 Lah. 575;7 L. L. 
J. 427; 6 L. 487 778 


———— sS, 115. (c)—Appeal--Judgment of Trial 
Court reversed without assigning reasons—Ilegal 
exerce of jurisdiction— Revision. 

Clause (c) of s. 115 of the O. P. O. has been 
advisedly framed in indefinite language in order to 
empower the High Court to interfere and correct gross 
and palpable errors of the subordinate Courts. 

Where an Appellate Court reverses the decision of 
the Court of first instance on a certain point without 
assigning any reason for such reversal it acts 
illegally in the exercise of its jurisdiction and itg 
judgment is liable to be set aside in revision. C 
JOGESH OHANDRA Misra v. RAMANI KANTA Mati or 
————— sS, 115, O, XXVI, r, 5—Plaintiff, examination 

of, on commission, whether shouldbe permitted— 

Discretion of Court—Revision—Interference by High 

Court. 

An order for the examination of a plaintif on com- 
mission at his own request isa very strong order to 
pass in any case. A plaintif is entitled to choose 
his own forum; and having chosen his forum he is not 
entitled to: say, “I reside outside the jurisdiction of 
the Court, therefore, I ask to be allowed to examine 
myselfon commission.” 

When an application is made to a Court for the 
issue of a commission the Court has to exercise its 
discretion as to whether it should grant the applica- 
tion, and the High Court will be very unwilling to 
interfere-with the exercise of that discretion by the 
‘rial Court. Each case must, however, depend upon 
ita own circumstances and no rule as to the exercise 
of such: discretion can be laid down. If the High 
Court finds ‘that the discretion has been wrongly 
exercised, or that the case in all its bearings was not 
laid before the Court below, or that the Court below 
misappreéliended an important part of the case, fop 
instance where the Trial:Court treats an application 
by the plaintiff to, examine himself on commission as 
if it were merely an application to examine witnesses 
on commission, the High Court will interfere in revi- 
sion with the exercise of the discretion of the Trial 
Court. Pat MUHAMMAD AKBAR ALI KHAN @. HERBERT 
Frances, (1925) Pat. 326 822 
s, 115, ©, XLIV,¢ 1—Appeal_ in forma 
< pauperis—Leave to appeal, refusal of ~Revigion, 

e 
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In dealing with an application for leave to appeal 


asa pauper under r. 1 of O. XLIV of the C.P.C., 
the Court has to proceed upon a perusal of the appli- 


cation and the judgment and decree appealed from.® ` 


_ Where after perusing these documents the Court 
comes to a decision that the decree appealed from is 
not contrary to law and rejects the application, the 
High Court will not interfere with the decisfon iu 
revision unless it appears that the Appellate Court 
, has failed to exercise a judicial discretion in coming 
to such a conclusion. O SHAMS-UD-DIN v. Gur BAKHSH 
Sinau, A. IR. 1926 Oudh 204 96 


- § 115, O, XLVII, r, 1—Review, order refusing 
to grant—HRevision, whether lics. 
An application to revise an order refusing to grant 
a review would be entertained only in the most 
exceptional cases. O NARESH Pratap SINGH v. Srrva 
PRASHAD TEWARI 334 


— S. 115, Sch, Il; paras, 1, 16—Reference to 
arbitration—Revision—Interference by High Court, 
Where objections are raised toa proceeding before 

an arbitrator and they are the subject of a decision 

by the Trial Court, the order of the Trial Court 
cannot be interfered with in revision. Where, how- 
ever, an applicant in revision challenges not the pro- 
priety of the proceeding before the arbitrator but 
the proceeding of the Court itself and attacks the 
reference made by the Court to the arbitrator, it is 
not merely a question of a wrong decision of the Court 
but may be one of irregularity or illegality com- 
mitted by the Court in the exercise of its jurisdic- 
tion in referring the matter to arbitration. In such 

a case it would be open to the High Court to inter- 

fere with the order of the Trial Court in revision. A 

GopaLpas v. Bats Natu, 24 A. L. J. 235 930 

s. 115, Sch, Il, para, 15—Arbitration-- 
Award set aside—Revision, whether lies. 

An arbitration proceeding entered upon by the 
parties in the course of the trial of a suit is a pro- 














- ceeding inthe suit itself and does no :constitute a 


separate cas2, Within the meaning of s. 115 of the C. 
P. O. Therefore, an order of a Trial Court setting 
aside an award made in the course of an arbitration 
proceeding entered into during the pendency of a 
suit is not open to revision. L FATEN ULLAH V. ABDUL 
Raum, 2 L. CO. 145 10 
———~ 8.141, 0. IX," 13—Bengal Tenancy Act 

(VIII of 1885), s. 95—-Common managér, appointment 

of, application for—Ex parte order—Application to 

set aside order, whether maigtainable. 

A proceeding under s 95 of the Bengal Tenancy 
Act for the appointment *cf a common manager is in 
the nature ofa suit and r. 13 of O..JX of the C. P. 0, 
therefore, applies to such a proceeding by virtue of 
the provisions of s: lil ofg¢he Cade. G Brnarr ALI, 
HARI Prosap MOITRA : 
——-—— 8. 144—Lixecution of decree—Puychase by 


party to suit but not decre®holder— ubsequent e 


reversal of decree—Restitution—Sale, whether can be 

set aside. i P : . 

In a suit on a mortgage, the mortgagor w 
parte in the Trial’ Court. A subsequent mortgages 
was impfeaded? as 2nd defendant. A decree was 
passed in favour of the plaintiffeand in execution 
thereof the hypotheca was sold and purchased bY the 
2nd defendant. The ex parte decree wag then 
reversed on?® appeal and the mortgagor thereupon 
applied to have the sale set aside; 

. 
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. 

Held, that the sale was liable to be seb aside since 
the 2nd defendant was a party to the suit and 
decree, though no relief was granted to him under the 

e decree, 

The protection which is given to a bona fide pur- 
chaser in execution of a decree which is subsequent- 
ly reversed on appeal should not be extended toa 
defentlant or a party to the suit, even though he gets 
no benefit directly under the decree; in other words, it 
is only a bona fide purchaser, who isnot a party to 


the suit or proceeding, that is entitled to keep the pro-° 


perty purchased by him. In all other cases the pur- 
chase is liable to be defeated on the. reversal of the 
decrees in execution of which the sale is effected. M 
CHINNA VAVANAN V. CHETTIAPPA OHETTY, 49M. L J. 492; 
22 L. W. 439; 48 M. 767; A. I. R. 1926 Mad. 78 16 


5.145; See C.P. O., 1908, s. 11 772 
mn 5.148. 
See O. P. O., 1908, s. 151 213 


See PROVINCIAL INSOLVENCY Act, 1920, ss. 27,43 467 


————— 8.151. See LIMITATION Act, 1908, s. 5 168 
S. 151—Inherent power of Court, scope of. 

Under s. 151 of the O. P. C. a Court has no inherent 

power to set aside its own orders whenever it chooses 

todo so; Pat Anant POTDAR v. MANGAL POTDAR, 4 

Pat. 704; A. I. R.1926 Pat. 27; 7 P. L. T. 291 483 


s. 151—Court Oficer, misconduct of, n 
executing Court's order—Jurisdiction of Court to 
remedy injury—Inherent powers of Court. 

When an Officer of Court deputed to execute an 
order issued by the Court conducts himself dishonestly 


- with the result that one of the parties to the suit“in 


which the order is issned suffers thereby, the Court, 
on being informed on this fact, has jurisdiction under 
s. 151 of the O. P. C. to remedy the injury by passing 
necessary orders, for instance, by directing the officer 
so conducting himself to refund money misappropriat- 
ed by.him, M Amin MALLIKARJUNA v. BANGRA BEERAN- 
KUNTI, 22 L. W. 387; (1925) M. W. N. 742; A. L R. 
1925 Mad. 1212 . 300 
—~~ $8,151,148, 149, 0, VII, rr, 11,0. XLVII 

r, 1—Order directing payment of deficit Court-fees— 

Money paid by plaintiff to Pleader's clerk—Failure 

of clerk to pay Court-fees—Rejection of plaint— 

Inherent power of Court to restore suit. 

Plaintiff was directed to makeup the deficiency in 
Court-fees payable on his plaint within a certain 
time. He paid the amount representing his deficiency 
in the Court-fees to his Pleader’s clerk for the pur- 
chase of the necessary stam s, but the clerk mis- 
appropriated the money and failed to pay it into 
Court. The plaint was eventaally rejected for failure 
sr the plaintiff to make up the deficiency in the Court- 

ees: re s 

Held, that on the true fagts being brought to the 

e notice of the Court t&e Court had inherent power to 
set aside its order rejecting the plaint and to restore 
the case tè its origisal file. Pat Apir PRASAD SINGH 

-%. RANHARAKH AHIR, (1925) Pat. 147; A. I.e R. 1925 Pat. 

435; 4 Pat, 180 hd « 213 

———~ S$, 151, O, XXXII, r, 7,.0, °XLVIĘ r, 1—- 

Miner pronti Nert friendexonerating defendant 

—Sanction of Court, absence of-—Inherent power of 

Court to safeguard interests of minor. 

A Court has a special responsibility to safeguard the 
interestsof a minor party and where those interests 
have been overlooked it ought, if possible to remedy 

“the defect, ee = 





INDIAN CASES, 
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Once a Court is asked to go back on its: own pro- 
cedure it is not a question whether there is any section 
imthe ©. P. C. to warrant the action of the Court in 
amending its proceedings. It is an inherent power of 
every Court to correct its own proceedings where it 
has been misled. 

A minor cannot’ be expected to exercise due dili- 
gence andas soon as he discovers that the Court has 
fgiled in its duty in safeguarding his interests he is 
entitled to move the Court to remedy the defect under ` 
s. 151 of the C. P. O. 

Where the next friend of a minor plaintiff exoner- 
ates a defendant from liability without obtaining the 
leave of the Court under r. 7 of O. XXXII of the O. P. 
O., the Court has inherent power to re-open the matter 
on the application of the minor plaintiff, M 
KANAPARTHI Srinivasa Rao v, KANAPARTHI VENKATA- 
NARASAMMA, 22 L. W. 629; A.I. R. 1926 Mad. 119 727 


————— 5, 151, 0., XXXIII, r, 10,0, XLI, r, 33— 
Pauper suit—Compromise—Withdrawal of suit— 
Property obtained by pauper under compromise in 
name of third person—Court, power of, to direct 
benamidar to pay Court-fees—Inherent power of 

ourt. 7 3 

Where a plaintif in a pauper suit compromises 
the dispute with the defendant and evades {he pay- 
ment of Court-fees by obtaining a conveyance of the 
property givento him under the compromise in the 
name of a third person, the Court has no power ina 
subsequent suit by a transferee of the pauper plaintiff 
to recover the property from the benamidar to direct 
the latter to pay Court-fees which should have been 
paid by the pauper plaintiff in the previous suit, 

Section 151 of the ©. P. C.- does not authorize a 

Court which tries a subsequent suit to pass an order 

with reference to a previous suit M Vonnaxora VIRAJU 

v. VaTsvaya BANGARAJU 519 


——-—— s,152—Amendment of decree, when can be 
allowed—Intention of  Judge—Mortgage suit-— 
Preliminary decree directing payment of interest 
after due date—Final decree omitting provision for 
‘payment of interest—Amendment. 

The test whether a Court can make an amendment 
under s. 152 of the C. P. O. is whether the order ag 
it stands represents the intenticn of the Judge at the 
time be made it. -` 

A preliminary decree, passed in a mortgage suit, 
allowed interest on the mortgage money at a certain 
rate after the due date fixed by the Court for payment. 
A final decree was subsequently passed but the provi- 
sion with regard to the payment of interest was not. 
entered in the final decree and the decree-holder on 
discovering this omission applied for amendment of 
the decree: 

Held, that as it was by an omission thaf the clause 
regarding the payment of interest was not entered 
in the final decree and as the intention of the Judge 
was to allow interest, the omission could be rectified 
by the Court at any time under s. 152 of the C. 
P. ©. O Jacmeuan SINGH V“SITAPATRAM 29 
—>—— 0. 1I,r. 8. See O. P. O., 1908, O. XXII, k. 2 

558 

—— O,ll, r. 2. See HINDU LAW—JOINT FAMILY 

: 976 
O, H, r, 2—Mortgage—Separate provisions for 
payment of interest and -princtpal—Suitto recover 
interest—No demand for principal—Insolvency of 
merigagor—Applicationgby Official Assignee to 
declare mortgage inoperative, whether maigtainalle, 
e 


a 
i 


Vol, 91] 


Civil Procedure Code -1908—contd. 


Where thera is a provision in a mortgage-deed for 
the payment of interest different from that providing 
for the payment of the principal, making two inde- 
pendent covenants, and a personal action is brought 
‘on the covenant forthe payment of interest and a 


decres is obtained, that would not prevent a subst- ` 


quent suit being brought for the recovery of the 
principal, To such a case O. II, r. 2 of the C. P. C. 

as no application’ It can apply only ifat the dats 
of suit both the principal and interest have become 
payable. f 

Under a mortgage-deed, interest was payable every 
month. The degd also provided for payment of prin- 
cipaland interest whenever demanded, and in default 
the mortgagee was entitled to proceed against the 
mortgaged property. A suit was brought in the 
SmAll Cause Court for interest due and a decree 
was obtained. At that time no demand had been 
made for payment of principal. The mortgagor sub- 
sequently became an insolvent, and an application was 
made by the Official Assignee for a declaration that 
the mortgage had by virtue of O. II, r. 2 of the O. P. O. 
become inoperative : 

Held, (L) that the principal not having become pay- 
able on the date of the suit, O. II, r. 2 had no applica- 
tion to {he case; 

(2) that the bar arising out of O. II, r. 2 applied 
only to a second suit by the mortgagee and did not 
entitle the Official Assignee to make an applica- 


tion in the insolvency proceedings for a declaration ~ 


that the mortgage had become inoperative. M Saway 
Rao v. OFFIOIAL ASSIGNEE OF Mapras, 22 lL, W.17; 49 
M. L. J. 474; A. I. R. 1925 Mad. 1120; 48 M. 703 aes 


O. Ill, r. 4--Vakalatnama, acceptance of, 
whether must be in writing—Vakalatnama authoriz- 
ing Pleader to prosecute all litigation in suit— 
Appeal—Fresh vakalatnama, whether necessary. 
Order IJI, r. 4 (2) of the C. P. C., does not require 

that the acceptance of vakdlatnama by a Pleader 
should be in writing upon the vakalatnama, The fact 
that tae Pleader mentioned in the vakalainama, appears 
and conducts the case in Court shows that he has 
accepted the vakalainama. 

A power-of-attorney authorizing a Pleader to pro- 
secute all, the litigation of a suit impliedly confers 
upon him power to lodge and conduct an appeal up to 
the High Court. L Bupu Rax v. Karu Ram, 6 L. 461; 
A. I. R. 1926 Lah. 32 30 
= O, V, rr. 16, 17. See BENGAL Tenancy Act, 

1885, 8 49 184 
. ———~ O0. V,r.17. See C.P.C, 1908, O. IX, rR. 13 


N : 965 
—— 0. VI, r. 4. See O. P. C., 1908, O XXI, r. 90 
. i 42 


6 
———- 0. VI, r. 14—Plaint, not signed by plaintiff. 
See-O. P. O., 1908, s. 99 87 
—_——— O. VI, r. 17—Amendment of pletdings— 
Amendment, whether can be allowed in appeal—Am- 
endment allowed by consent, whether can be objected 
to. . 
Leave to amend a plaint may be granted at any 
stage of the proceedings, for instance, even in appeal. 
Where a party agrees to the amendment of the 
opposite party's pleadings on certain conditions and 
the amendment is allowed subject to those conditions 
the amendment cannot subsequently be objected to. 
O SECRETARY OF STATE For INDIA v. Harcnaran Das, 3 
O, W. N, 45; A.I. R. 1926 O@dh 98; 13 O..L. J. 115 
a. : 927 
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O. VII, r. 10 —Interest, claim of —Valuation 
of suit—Order directing return of plaint for preser- 
tation to proper Court—Court, whether entitled ‘to 
decide material issue in order to determine jurisdic- 
tron. 

A Court should not for the purpose of considering 
whether it has or has not jurisdiction to entertain a 
suit decide a material issue in the suit. 

When a plaintiff comes into Court claiming damages 
or interest he can put the amount of damages or 
interest at any figure he likes and the mere fact that 
the claim is untenable is not a sufficient reason for 
the Court to say that the claim isan inflated claim 
and that the suit should have been filed in a Court of 
lower pecuniary jurisdiction, M Rasacopata Iver w. 


MUTRURAMIER P 737 
O. VII, r. 10—Plaint presented to wrong Court 
—Procedure. 


Where a plaint is presented to a Court having no 
jurisdiction to try the suit the Court ought to return 
the plaint for presentation to the proper Court, and not 
to dismiss the suit. M TrusTse or VIJIANAGRAM 
Estate v. PAILA ACHANAH, 22 L. W. 522; (1925) M. W. 
N. 771; A. I. R. 1926 Mad. 140 280 


O. Vil, r. 10—Plaint presented in wrong 
Court—Return of plaint—Presentation in proper 
Court—Court-fees enhanced during intepral--Deficit 
Court-fees, whether payable. 

Where a plaint which is presented in a wrong Court 
is returned for presentation to the proper Court and 
is subsequently presented in a Court of competent 
jurisdiction, the suit must, for purposes of the com- 
putation of Court-fees payable on the plaint, be 
deemed to have been instituted on the date on which 
the plaint is presented in the proper Court. If between 
the date of the presentation of the plaint in the wrong 
Court and its presentatiun in the proper Court the 
Court-fees payable on the plaint have been enhanced, 
the plaintiff must pay the Court-fees payable on the 
plaint on the date on which the plaint is presented to 
the proper Court, after deducting the amount already 
paid by him as Court-fees on the plaint. C BIMALA 
ProsaD MUKERJI v. Lat Mont Devi, 30 ©. W. N. 90; 
A.I. R. 1926 Cal. 355 862 


—— O. VII, r. 11. See C.P. C., 1908, s.151 213 
O. VII, r. 11—Court-fee, deficiency in—Pro- 

cedure. . 

Where the Court finds that the Court-fee paid on a 
plaint is insufficient, it ought to give an opportunity 
to the plaintiff to value the cuit properly and to pay 
the necessary Court-fees.e It is not proper in such a 
case to dismiss the suit on discovery of the fact that 
tLe Court-fee paid is*not suffitient. C Hma LAL 
BaNERJER V. SURENDRA NATH SARBANGA 488 

O, IX, r, 6—Iix Parte @ecree, when can be 
passed—Absence of defendant—Duty of plaintiff to 

prove claim. ° s 

A decree cannot be passed ex parte merely because” 
the defendant does not appear. The plaingiff must 
prove paima fæcie that his claim is true. O Guutam 
Hossain v. SINGER Sewing Macuine Co., A. I. R. 1926 
-Oudh 192 . 119 


-— — OK, 6, 7—Order declaring defendant 


ex parte, whether bar to appearance in subsequent 

proceedings. a . 

An ex pamte order under 1. 6 of O. IX of the C.P, 
O only covers the? period during which the party is 
actually absent and does nob act as a bar to his subse 
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quent appearance. He is not, therefore, prevented from 
appearing later and proceeding with the cass at. the 
stage at which it then is. 

Rule 7 of O. IX of the O. P. C. applies to a party 
who wishes to be relegated back to the position which 
he would have been in, if he had appeared ata 
previous hearing at which he was absent, and who 
wishes the proceedings, taken in his absence, to be 
taken over again in his presence, so that he may 
regain the opportunities of cross-examination, etc., 
which he has lost by his absence. The words “ex 
parte”-in the rule apply only to the hearing on the 
particular day when that hearing and adjournment 
ex parte is made. There is no ground for extend- 
ing its operciion to all subsequent hearings of the 
M. GOKARAKONDA VENKATASUBBIAL v. DELIPARTHI 
LAKSHMINARASIMHAM, 49 M. L. J. 273; (1925) M. W. N. 
647; A. I. R. 1925 Mad. 1274 545 
———— Q. IX, r.13. See O. P. ©., 1908, s. 47 98 


O. IX, r. 13—Ex parte decree, application to 
set aside—-Summons not duly served on defendant 
~—-Limitation, determination of—Limitation Act (IX 
of 1908), Sch, I, Art. 164. 

Upon an application to set aside an ex parte decree 
the Court must satisfy itself as to whether the appli- 
cation is within time and whether sufficient cause has 
been shown for the non-appearance of the defendant 
on the date of hearing. Where due service of notice 
on the defendant isnot established, the Court must 
decide whether the application is within time from ° 


. the date when the petitioner came to know of the 


ex parte decree. L MoHLA v. KAHNUN, A. I. R. 1925 
Lah. 577; 7 L. L. J. 408 798 
O. IX, r. 13. See O. P. C., 1908, 6. 141 741 


———— O, IX, r. 13, O, V, r. 17—Service of summons 
—Due and reasonable diligence, meaning of— 
Summons when may be affixed to a house. 

In an application to set aside an ex parte decres 
where it is found that the summons was served by 
affixing it to the outer door or some conspicuous part 
of the defendant's house, it is ‘necessary for the Court 
to be satisfied that the provisions of the second part 
ofr. 17 of O. V of the O. P. C. were really complied 
with. The Court must see whether in fact the serving 
officer had used all due and reasonable diligence with 
a view to finding the defendant before the process 
of affixing the summons to the outer door or some 
conspicuous past of the defendant's house was resort- 

‘ed to, ° 

Per Buckland, J.—Where the fact of service of 
summons is contested it, will be a matter for detailed 
consideration as to how service purports to have been 
effected, and in each case it*will be necessary to show 
that the process-gerver was reasonably and duly 
diligent in his attempts to’ effect personal service 
due regard being had to the particular circumstances 





e of the case. 


Provided the procegs-server goes to a place on a 

e day and four wheh he may expect to find the de- 
tendant there and does all that is required under r. 17 
of O. V gf the O. P. C., tf he cannot find the defendant 
and could not find him whatever further ‘steps he 
may have taken, by reason of the defendant's absence, 
itis not necessary for him to repeat ‘his attempt to 
eflect personal seryice. GC BALDEODAS LOHEA v. SHup- 
alia Goenka, 30 0. W.N.1Q4; A. I. R. 1926 Cal. 
3 . 4 
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—Procedure, ee 


CASES, 
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The materials on which a Court should frame issues 
in a suit are laid down in r.3 of O. XIV of the C. 
P. O., and the Court has no power to take the case 
out of the hands of the parties and to make for any of 
them a case which he has no intention of making for 


- himself. In framing issues the Court should not travel 


outside the pleadings and averments of the parties. 

Per Fawcett, J.—A Court has power under r. 5 of 
D. XLV of the ©. P. C: to frame additional issues, but 
the additional issues authorized by this rule are such 
as may be necessary for the determination of the 
matters in controversy between the parties, and it is 
not the intention of the Legislature that the Judge 
should travel outside the actual ‘avermenta and 
counter-averments of the parties. But the Court must 
consider the case made by a party and not the case 
as moulded by the astuteness of the Judge. The mere 
fact that the parties are given an opportunity of 
adducing additional evidence in regard to the issues 
framed by the Court. itself which are not based upon 
the pleadings of the parties does not suffice to vali- 
date the procedure adopted by, the Court. B 
DODRASAPPA DHURMAPPA V. PRADHANAPPA VENKAPPA, ‘27 
Bom. L. R. 1318; A. L R. 1926 Bom. 33 426 


— O. XXI, r. 2—Decree—Composition between 
decree-holder and judgment-debtor to accgpt per- 
centage of debt, whether adjustment—-Agreement, 
whether can be recorded. 

- An agreement by a decree-holder in a composition 
by his judgment-debtor with his creditors generally, 
to accept a percentage of his decree debt in full satis- 
faction of the whole debt amounts to an adjustment - 
of the decree which’ can be recorded under O. ANI, 
r. 2, C. P. O.,as an adjustment of the decree. M 
THUTTA VENKATASWAMI v, VISSAMESETTI KOTILINGAM, 
49M. L. J. 730; 22 L. W, 853; (1926) M. W. N. 29; A. 
I. R. 1926 Mad. 184 1051 


—~—— 0O. XXI, r. 2—Decree—Oral adjustment, 
. validity of. . 

The words “ otherwise adjusted "in r. 2 (1) of O. 
XXI of the C P. C. are wide enough to cover an 
oral adjustment of a deeree. G ANANDA Privy 
BAISHNAVE v. Bisoy KRISHNA Ray 705 


— O. XXI, r. 2—Execution of decree—Pay- 
ment not certified within time prescribed, whether 
can be recognized—Fiwidence to prore payment, , 
whether admissible. ; 

A payment made by the judgment-debtor to the 
decree-holder which is not certified within the time 
allowed by law cannot be recognized by the Exegution 
Court, and evidence is not admissible to prove the 
fact of such payment. O Kenar NATH v. OHANDIKA 
PRASAD . A 979 


———— O. XXI, t. 11—Hxecution of decree—A pplica- 
e presented by Pleader retained in suit, validity 
of. ; 
Proceedings in execution ofa decree are proceed- 
ings in continyation of the suit and a fresh authority 
# not required for a Pleader to appear, act and plead 
on behalf of the decree-holder in execution proceed- 
ings if he was so authorized bya rakalatnama in the 
suit itself. An application for execution filed by 
such a Pleader on behalf of the decree-holder is-a 
ood application in law and canbe entertained. Fat 
Gouin Prasan v. Hripay THAKUR, (1925) Pat. cea x i 








1. R. 1925 Pat. 692; 6 P. p T. 220 
———— 0. XXI, r. 22. See Q P. C, 19(8,8.47 711 


v 
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O. KAI, r. 48 (1). See C.P.C., 1908, s. 42 
4 1043 


————— 0. XXI,r. 50—Decree against partnership 
—Execution ‘against partner, leave for—Liability, 
dispute as to—Deputy Registrar, power of, to 
determine dispute—Procedure. $ 
Under the Rangoon High Court Original Side Rules 

the Deputy Registrar is given powers to deal with 

applications for leave to execute a decree under 0, 

XXI, r. 50 (2) of the C. P. C. Where, however, the per- 

son against whom the decree is sought to be executed 

disputes his liability under the decree, the Deputy 

Registrar has no power to try and determine the 

question and the matter must be determined by the 

Court. R Lin Kar Onana v. T. S. Casrry FIRM, A. 


L R. 1925 Rang. 317; 4 Bur. L. J. 116 `. 778° 





— O, XXI, r. 50, O. XXX, r. 3—Partnership— 
Suit against firm—Execution of decree—Leave to 
execute decree against partner—Denial of liability 
—Procedure—Lunacy of partner. 

Where a decree has been obtained against a firm 
and the decree-holder desires to execute the decree 
against any person other than those mentioned in 
els. (b) and (e) of sub-r. (1) of r. 50 of O. XXI of the 
C. P. O., alleging that the person against whom he 
desires 0 proceed is a partner in the firm, he must 
apply for leave to execute the decree against such 
person under sub-r. (2) of r.50 of the Order. The 
intention of the latter sub-rule is that when an appli- 
eation for leave is made it should be on notice to the 
person who is alleged to be liable asa partner; he is 
to be served with a summons to answer the applica- 
tion. : Then if the Court finds that the liability is not 
disputed, the Court may grant leave to execute the 
decree against the person who does. not dispute the 
liability. If the liability is disputed, then an issue is 
to be tried in any manner in which any issue in a suit 
may be tried and determined. 

Olauses (b) and (cì) of sub-s. (1) of r. 50 of O. XXI 


of the C. P. ©. refer to persons who have appeared or ` 


who have been ‘individually served as partners in the 
suit itself and have failed to appear. A person, 
therefore, who has been served with the writ of 
summons in the suit itself is not one of the persons 
contemplated by sub-r. (2) of r. 50. 

The effect of sub-rr. (2) and (4) of r, 50 of O. XXI of 
the ©. P. ©. is that a decree obtained against a firm 
cannot be enforced, except as to partnership property, 
against a person alleged to bea partner, and against 
whom an application has been made under sub-r. (2), 
unless he has been served with a summons to appear 
and answer the application specified in sub-r. (2), and 
has had an opportunity of disputing his liability asa 
partner, if he desires to do so. É 

Per Buckland, J—Under O. XXI, r. 50 (2) of the 
C. P. O. the question of liability shuld be tried and 
determined like an issue in a suit on the evidence, oral 
or documentary, which may be produced by the 
parties. It is desirable that the issue to be tried 

` should be framed and recorded and that any aq- 
missions made by the parties which may be held to 
render oral evidence unnecessary, either in whole or 
in part, should also be recorded. C JAGAT CHANDRA 
BHATTAOHARYYA v. Gunny HAJEB Anmep, 30 C. W.N. 
11; A. I: R. 1926 Cal. 271; 53 O. 214 824 


° 
——s-— O. XXI, r. 58—Execution of decree—Claim 
proceedings——Petition forsale subject to mortgage 
and for stay of salty pending disposal of petition 
À., 
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Order directing sule with notice of mortgage, 

whether refusal to investigate—Procedure. 

During the course of an execution proceeding 
petitioner made an application under O. XXI, r. 58 
of the C. P. C., to declare his mortgage right over 
the properties sought to be sold and to sell them 
subject to his rights and to stop the sale pending dis- 
posal of the petition. The Court in its order stated 
that the decree-holder opposed the petition as having 
been made too late and directed the sale to take place 
with notice of the mortgage and that the decree-holder 
disputed it : s 

Held, (1) that the order did not itself amount to a 
refusal to investigate within the meaning of the 
proviso to r. 58 of O. XXI of the C. P.O. ; 

(2) that the order was simply a refusal to stop tho 
sale and did not relieve the Court of the necessity of 
either investigating the claim or of refusing an in- 
vestigation under the proviso ; 

(3) that the pstition must, therefore, be disposed of 
according to law. 

The practice of Courts selling property with notice 
of unascertained claims deprecated. M MUTHURAMAN 
CHETTI v. UPPALURN SETHARAMAYYA, 49 M. L, J. 706; A. 
985 


O. XXI, rr. 58, 60, s. 47—Erecution of 
decree—Attachment—Claim proceedings—Seope of 
enquiry—Property liable under decree, effect of ~ 
Omission to implead party—wNotice, want of, effect 
of —Appeal—Prejudice. 

The enquiry under O. XXI, r.58 of the C. P. O. is 
designed to cover cases where athird party comes 
forward with aclaim tothe property attached on the 
ground that it isnot attachable as the property of 
the judgment-debtor or liable for the decree. 

In such an enquiry the Court can release the pro- 
perty from attachment only if the conditions laid 
down in r.60 of O. KAL of the C. P. O. are found. 
Where, however, a party admits that the property 
attached is the property of the judgment-debtor in 
his hands and liable for the decree, he cannot maintain 
an application under r. 58 of O. KXL An attachment 
cannot be raised at the instance of such a person 
merely on the ground that the decree-holder by a 
mistake omitted his name from the execution petition 
where it is found that in prior proceedings he had 
been madea party and had admitted the liability of 
the property in his hands. = | 

In considering whether the legal representative of 
a judgment-debtor is entitled to maintain an appeal 
under s. 47 of the C. P. C. against an order of the 
Executing Court merely on “the ground of want of 
notice, the Court must cansider whether that want of 
notice has in any way prejudiced the appellant. M 
Linea VEERA Raauava’ Rao v. MPALLAPRAGADA GURU- 
NATHA Rao % , 414. 
——— 0. XXI, r. 66, 5. 47-—-Hxecution of decree— 

Sale proclamation—Duty of Executing Court— 

Particulars with regard to property t@ be sold, 

necessity of—Dispute as to raluation—V aluation® 

suggested by judgment-debtory whether may be entered 
in sale proclamatiop—Order settling terms of sale 
proclamation—A ppeal, whether lies, 

‘An Extcutirtg Court is bound to execute the decree 
as it stands and has no power togo behindit. But 
it is always open to,an Executing Court to insiet that 
the correct description of the properties ang every- 
thing whiclt is material for a purchaser to know in 
order to judge the fature and, value of the properties + 

e. 


A a3 S 
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to be sold should’ be supplied so that it may be 
inserted in the sale proclamation. ` 
Where there is a wide difference between the valua- 
tion placed by the judgment-debtor upon thé property 
to be sold and that placed upon it by the decree- 
holder, the valuation given by the judgment-debtor 
. should also be inserted in the sale proclamation. 
An order under r. 66 of O. XXI of the O.P. C. 
merely fixing the value of the property to be sold is 
not as such opento appeal. Where, however, the 
Court has to decide other questions relating to the 
sale proclamation in addition to the valuation of the 
property, an order passed under r. 66 of O. KAI may 
also amount to an order under s, 47 of the Code, and 
in such acase the order would be open to appeal. 
G BASANTA Kumar v. Barkunta Natu CHAKRAVARTY 
i : 819 


— O. XXI, rr. 66, 9O—Hzecution of  decree— 
Sale proclamation, non-publication of—Irregularity 
— Waiver. 

Non-publication of the sale-proclamation isnot an 
illegality but is an irregularity which can be waived 
by the judgment-debtor. 

In order to ve bound by waiver, a person must be 
aware of what exactly he is waiving and what right 
be is giving up. 
JATINDRA Kumar Das ` 407 


QO, XXI, r. 89. See C. P. C., 1903, s.110 


JE 93 
——~— 0. XXI, r. 90. SeeC.P, O., 1908,s.47 218 


O. XXI, r. 90, O. VI, r. 4—Exrecution of 
decree—Sale—Suit by-auction-purchaser to recover 
possession jrom-judgment-debtor—Fraud, plea.of, 
whether can be raised in defence—Particulars of 
fraud—Pleadings. ZN : 

A judgment-debtor who has allowed an auction 
sale of his property in execution of the decree passed 
against him to be confirmed is not debarred from 
setting up a defence of fraud in the conduct of the sale 
in answer toa suit brought against him by the auction- 
purchaser to recover possession of the property. He 
must, however, give full particulars of the fraud 
alleged by him and on which he relies. S 

A person who ‘is charged with fraud should, when 
he is examined in Court as a witness, be cross- 
examined in regard to the allegations of fraud and 
his explanation taken into consideration in arriving at 
a decision upon the point. : ` 

Obiter dictug.—The charge against a bidder at an 
auction-sale that he and those who have acted in con- 
cert with him have acted in such a manner as to pre- 
vent the best price beiifg obtained for the property 
does not of itself amount to a charge of fraud, nor 
will proof of such concert invalidate the sale to him. 
B DODBASAPPA DHARMAPPA v. PRADHANAPPA VENKAPPA, 27 











Bom. L. R. 1318; A. I. L. 1926 Bom. 33 426 
————- 0. XXI r. %2. t 
See C. P. O., 1908, s. 10£ 213 
See EXEEUTION OF ORCREE f 443 
° ~-— O. XXI; rr. 92,89, 90 91, O.XLIII, r. 1 (j) 





—C, P. Land Revenae Act (If of 1917), s. 151—- 


Executfon of decree—Sale--Pre-emption, wight of, 
. whether can be enforced in éxecution—Crder.’ con- 
firming’ sale~Appeal, whether dies—devision, 
whether competent. 4 , 
An,Executing Court is bound to confirm an auction 
sale under r. 92 of O. XXI of the’O. P. O., unless the 


conditions specified in rr. 89, 90 or 91 of the Order are 


“, fulfilled, 2 . 


INDIAN CASES, 


O NRIPATI Nath BHATTACHARJEB v.. 


[1925 
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Where a sale is held under the provisions of O. XXI 
of the C. P. C., s. 151 of the ©. P. Land Revenue Act 
cannot be made applicable to such sale. 

An order confirming an auction salé under r. 92 of 
O. XXI of the Œ P. C. is open to appeal under 
O. XLII, r.1 (j) of the Code, and an-application to ` 
revise such an order cannot, therefore, be entertained, 
N.Srraram v. Kantram, 21 N., L. R. 157; A.I. R. 1926 
Nag. 193 962 
SO. XXI, r. 95. See LIMITATION Act, 1908, 

Scu. I, Art. 180 ih 485 


-—-—— OKAN, r. 2, O. i, r. 8—Suit for declara- 
tion against village proprietors—Second appeal-— 
Omission to bring on record legal representatives of 
deceased proprietors—-Abatement—Permission to im- 
plead some only of proprietors, effect of. . 
A second appeal in a suit by the non-proprietors 

of a village for a declaration to the effect that 4 


„particular piece of shamilat land is a grazing ground 


for the cattle of all the inhabitants and is not liable 
to partition among the proprietors, abates if the 
appellants fail to make an application within time to 
bring on the record the legal representatives of some 
of the defendants-respondents who have died, not- 
withstanding that the plaintiffs-appellants have -ob- 
tained permission under O. I, r. 8, ©. P. Q, from the 
second Appellate Court to sue only a few out of the 
defendants-respondents on behalf of all the proprie- 





tors. L RIKHI Rau v. DURGA Dass, 1 L. 0.427 558 
—— O. XXII, r. 3. See O. P. C., 1908, O. XXX, 
R. 4 573 


——— 0. XXII, r. 4—Appeal—Death of respondent 
not concerned with point in dispute—Legal repre- 
sentatives, substitution of, absence of —Abatement. 

“ The failure of an appellant to bring on the record 

the legal represéntatives of a deceased respondent 

who was not in any way concerned with the point in 
dispute in appeal does not operate to cause an abate- 
ment of the appeal. L THAKUR Dasv Daurat RAM, 

2 L. C. 147 32 

————— 0. XXI, r. 4—Appeal— Party not interested 
not impleaded-——Death of respondent not interested 
—-Legal representatives, failureto bring on record, 
effect of. i 
The failure of an appellant to implead as a re- 

spondent or to substitute the legal representatives of 

a deceased respondent persons who are not interested 

in the result of the appeål does not affect the main- 

tainability of theappeal.- C MADHUSUDAN CHAKRAVARTY 

v. Satish CHANDRA Nac 620 

— 0O. XXIL r. 4—Death of defendant— 

Legal representatives not brought on record-—Abate- 

ment, extent of —Decree against several defendonts—- 

Application after decree to bring legal representatives 

of deceased defendant on record— Procedure. 

Where one of several defendants in à, euit dies dur- 
ing the pendency of the suit and his legal represen- 
tatives are not brought on the record within the 
prescribed period, the determination of- the question 
whether the spit abates in toto or only: to the extent 
of the interest of the deceased defendant depends upon 
the question whether the deceased defendant was 
such a necessary party.to the suit tHat the suit cannot 
proceed owing to his absence from the record. 

Plaintif bronght a suit for recovery. of possession 
of certaineproperty and for mesne profits against 
three defendants. Defendant No. Fhad sold the pro- 
perty in dispute to defendants Nos. 2 and 3 Jong prior 
to the suit. Defendant No. 3 alqne contested the suit 
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and a decree in favour of the plaintiff was eventually 
passed against the defendants, the decree for mesne 
profits purporting to be against all the defendarts. 
Defendant No. 3 filed an appeal against the’ decree 
and during the pendency of that appeal the plaintiff 
discovered that defendant No. 1 had died a few days 
before the passing of the decree by the Trial Court. 
Thereupon he made an application that the legal 
representatives of defendant No. 1 may be brought 
upon the record, and that the case may be re-opened. 
The Trial Court set aside the whole decree and re-* 
opened the case against all the defendants. Defendant 
No. 3 applied to the High Court in revision on the 
ground that he was content to seek his remedy against 
thé decree of the Trial Court in the appeal which he 
had filed and that the Trial Court should not have 
reopened the case as against him and defendant 

0. 2: : 

Held, that in the circumstances of the case the re- 
opening of the case should be confined to the legal 
representatives of defendant No.1 and that the order 
` of the Trial Court so far as it affected the defendants 
Nos. 2 and 3 should be set aside. M MARAPPA GOUN- 
BAN V. SUBRAMANIA IYER 991 


— O, XXI, r. 4—Sutt for possession. by several 
plagntiffs—-Deci ee —Appeal—-Death of one respond- 
ent—-Legal representatives npt brought on record— 
Abatement, extent of. 


In a suit for joint possession of property brought 
by a number of plaintiffs it is possible in appeal to 
dismiss the claim of some plaintiffs and to uphold the 
decree in favour of the others. The decree passed in 
such ‘a suit is a joint decree, but the rights of 
the claimants are distinct and can be considered, in- 
dividually and disposed of separately. Where, there- 
fore, during the pendency of an appeal against such 
a decree, one of the plaintiffs-respondents dies and his 
legal representatives are not brought on the record 
within the prescribed peripd, the appeal abates only 
as against the deceased respondent and not as against 
all of them. A Narain Das v. Saro Dix, 24 A. L. i 

5 
O. XXII, r. 5—Plaintiff, death of— Rival 
claimants—Order of substitution not passed separate- 
ly—Substitution embodied in judgment and decree 

—Appeal by unsubstituted claimant, whether com- 

petent, 

I£ a Trial Court instead of deciding the question of 
substitution between rival claimants to a deceased 
plaintiff by a separate order disposes it of in the 
judgment and embodies it in the decree, the procedure 
does not warrant an appeal by the unsuccessful 
claimant, as the order of substitution, if passed pro- 
perly as an interlocutory order, would not have been 
open to appeal, and consequently the claimant being 
not party to suit, would have hadno right to appeal 
from the decree as well. O Latta SINGH w. LACHHMI 
Korr, 2 O. W. N. 857; A. 1. R. 1926 Oudh 158 366 


—~—— O. XXII, rr. 5,10—Death of party—Legal 
representative, question of—Appeal, whether lies® ` 
An order passed under r.5of O. XXII of the Q. 

P. C. determining the question as to whether a 

certain person is or is not the legal representative of a 

deceased party is not open to appeal. 

Rule 10 of O. XXII of the C. P. O. isa yesiduary 
rule governing only those cases which are not pro- 
vided for by the preceding rules. L SAHDEV SINGH v. 
Vipyawat, 1 L, C. ë 166 


e 
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— O. XXII, r. 9—Abatemént of suit --Death of 

*defendant—Ignorance of death -Suficient cause— 

Abatement, setting aside of. 

In an application to set aside an abatement -ôf 
suit, the question of sufficient cause is to be deter- 
mined with reference to the facts of the particular 
case. 

A plaintiff who did not substitute on the regord the 
legal representatives of the defendant, who died, 
within time, applied to set aside the abatement on the 
ground of his ignorance of the death of the defendant. 
It appeared, that the plaintiff was in service at a place 
about a hundred miles away from the place of the 
defendant and, also that owing to temporary arrange- 
ments at the Court where the suit was pending there 
was no Judge for many months by whom the plaintiffs’ 
ease could be taken up: , ° 

. Held, that, on the facts of the case, 
may be allowed, and the abatement 
Monaumap MOHSIN v. MOHAMMAD ABID 


———— O. XXII, r. 10 —Mortgaye by party to suit 
after decree-—Mortgage attacked as usurious and 
without consideration — Mortyagee, whether can be 
added as party. 

Order XXII, r. 10 ofthe C. P. C., applies only to 
pending suits whereby a person who derives title 
from a party willbe entitled tobe brought on the 
record of the suit if it is shown that he has secured a 
good title from that party and that it is to his 
interest to be brought on record of the suit. 

Where after the passing of a decree in a suit, a 
person obtains a mortgage over the interest of the 
decree-holder, but the mortgage is attacked by the 
mortgagor as being an usurious transaction and also 
onthe ground that the consideration recited in it 
did not actually pass, a Court would not be justified 
in making him a party to the suit and thereby pre- 
venting the person from whom he derived title from 
disputing his right to receive the amount. M Srisr 
VASA AIYANGAR V. PRATAPA Simua Rasau Sanus, 49 M. 
L. J. 704; 22 L. W. 860; A. I. R. 1926 Mad. 214 820 


O. XXI r. 1. See C. P. ©., 1908, s. 11, 
ENPLN. IV 280 


0. XXIH, r. 1.—“Other suficient grounds,” 
whether ejusdem generis with “some formal defect” 
---Leave to withdraw, when can be giren. 


some latitude 
set aside. O 
560 








The words “other sufficient grounds” for allowing 


. the plaintiff to institute a fresh suit¢in O. XXIII, ri 


(2) (b) of the C..P. C. must be taken to be ejusdem 
generis with the words “sae formal defect” in el. (2) 
(a) of the rule. 

A plaintiff who is net prepared to go on with his 
case with the evidence available to him and before 
the Court is not enfitled to apply under r. 1 of O. 
XXIII of the O. P. C.,.for leave to withdraw his suit, 
with liberty to bring afresh suit, M NAIMaTHULia 
Kuan v. ABDU Razack, 22 L. W. 535; A. I. R. 1925 Mad. 
1268 s in 8 * 292 


———s— O. XXIII r. 1 (3)ps. 35—Withdyawal of suit 

—-Gosts, award of. 

The general law as to costs is laid down ins. 35 
of the C. P. O. Under that section the Court is 
invested with a discretion in the matter of awarding 
costs, and sub-r. (3) of r. 1 of O% XXIII of tha. P., C. 
has not the effecf of divesting the Court @f that dis- 
cretion. *That sub-rule does not impose an unavoid- 
able obligation®n the Court to award costs ip all 


r 
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cases in which the” suit is withdrawn. The word 
“shall” as used in that sub-rule is merely directory 
and not mandatory. O RAM BHAROS v. RAMPAL SINGH, 
2 0. W. N. 901; A. I. R: 1925 Oudh 699 111 
O. XXIII, r. 3. 





` See O. P. O., 1908, s. 96. 620 
See O. P. C., 1908, s. 96 (3) 294 
See Qonrracr Act, 1872, 8, 74 790, 794 


———~~— O, XXIII, 10. See O. P. C., 1908, s. pL 
4 519 
~~~ O XXVI, r. 5. See C. P. C., 1908, s. 115 
822 


O. XXVI, r. 12—Accounis, examination of 
—Commissioner, appointment of—Instructions— 
Duty of Court. : 

- Where a Commissioner has to be appointed in a 
suit to examine books of’ account, it is better for the 
: Court itself to settle the exact terms of the order 
to the Commissioner and ask him to report on 
certain definite lines and not to leave those points 
for decision by the Commissioner, that is, not to 
make him a sort of inferior Judicial Officer. 

It is generally the business of the Court itself to 
ascertain which books are true or false, which party is 
or is not keeping back the books, what documents are 
relevant and the like, and itis desirable that these 
matters should be decided before a Commissioner is 
appointed. § AssarMAL v. HUNDOMAL, A. I. R. 1925 
Sind 265 766 


——— 0. XXVI, r. 14 (3)—Partition suit—Com- 
missioner appointed to make partition—Report, 
order varying—Appeal, whether lies. 

No appeal lies against an order by a Court passed 
under O. XXVI, r. 14 (3), C. P. C., confirming or 
varyiag the report of a Commissioner appointed to 

-make a partition. O PIRTHIPAL v, BHASKOR, A. I. R. 

1926 Oudh 195 317 

- ———- 0. XXX, r. 1. See O. P. O., 1908, Sca. II, PARAS, 


1,16 930 
-——- O. XXX, r. 3. See CO. P. O., 1908, O. XXI, r. 50 
824 


——— 0. XXX, r. 4, 0. XXII, r. 3 —Contract Act (IX 
of 1872), s. 45—Suit by persons jointly entitled to 
sue—Death of plaintiff pending suit—Legal re- 
presentatives not brought on record within statutory 
period—Abatement of suit. . 
Order XXX, r. 4 of the O. P. O. applies to suits 

which not onlygray but are, as a matter of fact, in- 

stituted in the name of a firm. The rule has no 
application to suits instituted in the names of indivi- 

dual partners. . 

All partners 
of a suit contemplated by s. 45 of the Contract Act 
should join as co-platntiffs ande the failure to bring 
on the record all such partners within the statutory 

eriod prescribed for mstitufion of the suit would 
esult in its dismissal. ‘ 

Failure toebring on éhe record within the statutory 
périod the legal representatives of a necegsary party 
to a suit who was on the record and who dies pending 
the suit wo'ld result in the abatement or dismissal 


of the suit. S$ Dost MAHOMED v, Monanpas LALCHAND 
. kd 


2 . . 573 
——— 0, XXXII, r. 7. See C. P. O., 1908, s. 
s 727 


Jaman © XXXII, r. 7—Minor plaintiff —Compro- 
z- mise by next friend, whether binding om minor— 
.. Failure to take technical plea—Gross negligence. 


living at the time of the institution’ 


mut TAN INDIAN 


° 


GASES, [1925 
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. . 

Plaintiff sued for a declaration that he was the `. 
adopted son of one B and that a gift by the latter of 
cextain properties in favour of his wife was invalid 
and for recovery of the property. A previous suit had 
been instituted by the natural father of the planitiff 
as his next friend during his minority for the same 
reliefs. That suit was compromised by the- next 
friend of the plaintiff accepting a small portion of the 
property for the minor and surrendering the rest of 
hfs claims. The Court had given leave to the next 
friend to enter into the compromise upon the certifi- 
cate of his Pleader that the terms were beneficial to the 
minor. It was contended in the present suit that the 
next friend of the minor plaintiff had ebeen guilty “of 
gross negligence in not pleading in the prior suit the 
invalidity of the giff-in favour of B's wife on the 
ground that a certain item of property had been im- 
properly included in the deed of gift so as to give 
jurisdiction to a particular Sub-Registrar to register 
the deed, and that consequently the deed was not duly 
registered, and also, that the plaintiff a naturel father 
had no right to represent the plaintiff in the former 
suit and to compromise the suit on his behalf: 


Held, 1) that since the prevailling view of the law 
at the time of the compromise decree was not to 
regard the registration of a deed in the circumgtances 
recited as being invajid there was no negligence on 
the part of the next friend in not putting forward that 
plea and that, in any case, there was a fair settlement 
of the matters in dispute which was binding on the 
plaintiff ; 7 

(2; that the natural father of the plaintiff was the 
proper person to assert his rights as adopted heir 
against the adoptive parents. : 

Per Spencer, J —The next friend of a minor palint- 
iff cannot be accused of negligence in not knowing the 
law better and in failing to take a point which is not 
obvious. A 

Per Odgers, J.—-It is a question of fact whether the 
nextfriend ofa minor was justified in entering into 
a compromise., ; ' 

The next friend ofa minor cannot be charged with 
gross negligence in that he did not foresee that the. 
law would change. M GARIMELLA ANNAPURNAYYA vV. 
MUNSUNURI VENKATASUBRAHMANYAM, 49 M. L. J. 549; 22 
L. W. 560; A. 1. R. 1925. Mad. 1285 _ 742 


O. XXXII, r. 7—Partition suit—Minor plaint- 
iff—Compromise between some of the parties to suit, 
whether for benefit of minor—Sanction of. Cowrt— 
Party other than next friend or guardian, whether 
can apply for sanction. 


. In a suit for partition hrought by a minor plaintiff 
all the parties, except one of the defendants, entered 
into a compromise. The next friend of the minor 
was also a party te the compromise but he subse- 
quently changed his mind and refused to apply, for 
the sanction of the Court, under r. 7 of O. XXXII of 
the C. P..C. One of the defendants thereupon applied 
to the Court for,its sanction: 
* Field, that one of the defendants having withheld 
his consent to the compromise it would be open to 
that defendant to agitate the matter and claim a 
partition of the properties in dispute afresh and on a 
different basis and that as this would not be in the 
interests of {he minor, the compromise was not for. 
the benefit of the minor and should not be sanctioned. 
Quere.—Wrether a Court can sanction a compro- 
mise on behalf of a mino? on the application of a 
7 . 
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party other than the next friend or gnardian of the 
minor? M MUHAMMAD MARACAYAR v. MUHAMMAD Anur 
5 
—_———- 0. XXXII, r. 7, Sch. H, paras, 15, 16— 
Reference to arbitration —Minor ‘plaintiff not interest- 
ed in relief— Sanction of Court, absence of, effect 
of-—Award—Objections—Decree in accordance with 
award—Appeal, whether lies. 
Where a suit is referred to arbitration and on the 
award being made the Court considers the objections 


made against the award and overruling the objections “ 


pronounces judgment according to the award, no 
appeal lies against the decree. on any of the grounds 
which would goto establish the invalidity of the 
award. ‘The only ground on which such a decree can 
be objected to in appeal is that it is in excess of the 
award and the appeal must be directed only against 
that part of the decree which is open to such objec- 
tion. 

Where a minor plaintif is not in any way interested 
in the relief claimed in a suit, a reference of the dis- 
pute to arbitration is not rendered invalid by reason 
of the fact that the sanction of the Court-under r, 7 
of O. XXXII of the O. P. C. isnot granted to the 
‘minor's joining such reference. Pat Sacar Mutu v. 
Hira Manaras, (1925) Pat. 324; 7 P. L.T. 264; A. IL R. 
1926 Pat. 161. 799 
———— O, XXXII, 10. See C. P.C.; 1908, s. 151 

519 
‘m—-——— 0. XXXHI, rr. 10, 3, 5—Limitation Act (IX 
of 1908), s. 8—-Pauper suit, institution of, date of—* 

Court-fee payable—Enhancement of Couri-fees after 

application, effect of. 

Where an application to sue in forma pauperis is 
granted, the suit is deemed to have been instituted 
on the date when the application was made. k 

When the pauper plaintiff succeeds in the suit, the 
Court-fee leviable from him under r. 10 of O. XXXIII 
of the O. P. ©. is that payable under tke law in force 
‘on the date on which the application for leave to sue 
as pauper was made and not the law in force on the 
date of the decree. 

The Limitation Act is in pari materia with the 
C.-P. C., and the rule laid down in s. 3 of the Limi- 
tation Act with regard to the date of institution of a 
pauper.suit must be read along with O. XXXIII, r.-8 
of the Ọ. P.O. M Kanan Mapa v. MALLAT, 49M. L. J. 
538; 22 L. W. 732; A. I. R. 1926 Mad. 159 302 


———— O. XXXIV, r, 1—Redemption guit—-Person 
in possession, whether can be impleaded—Mortgagee 
in possession, duties of. 

The relief claimed in a suit for redemption is 
against the mortgaged property, and persons who are 
in possession of the property and claim an interest 
therein may be impleaded as parties thereto. S 
BULBMAN v. Esso . 87 
O. XXXIV, r. 3—Limitation Act (IX of 

1908), Sch. I, Art. 181—Final foreclosure decree, 

application for—-Limitation. 

An application for preparation of a dinal decree for, 
foreclosure under O. XXXIV, r. 3, ©. P. CG, “is 
governed by Art. 181 of Sch. I to the Limitation Act, 
and limitation for such an application begins to run 
from the date of the passing of the preliminary decree. 
O. Rupra Pratap Sinan v. Suras Kurr, 2 O.W. N. 
842; A. I. R. 1926 Oudh 12 e 617 
O. XXXIV, r, 4. See C. P. O., 1908, s. 47 221 
— —— 0. XXXIV, r. 7—Suit for redemption— 

Amount declared due by preliminary decree—Mesne 

. 
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profits accruing after date of payment made 
‘according to decree—Separate suit, whether main- 
tainable —English practice how far tobe followed 


in India. 4 

Mesne profits accruing after the date of payment 
made according toa decree passed under O. XXXIV, 
r. 7, ©. P. ©., can be the subject of a separate suit. 

A mortgagor suing for redemption must bring into 
account all the monies due to either party in connec- 
tion with the mortgage up to the day fixed under 
r. 7 of O. XXXIV of the C. P, O., though he is 
neither obliged, nor is he entitled, to have any items 
of later date brought into account. The date go fixed 
is superseded by the actual payment if there is any 
payment. The day fixed is what is called in English 
Law the date of default. Wither there is payment, 
which may be on that date or earlier, or there is 
default. In either case the relation of the parties is 
changed, in the one direction by payment, the 
plaintiff being then entitled to possession or at least 
to a final decree for possession, in the other direction 
by default, the plaintiff being then deprived of his 
right to redeem. 

Therefore, a separate suit lies for any items which 
are received after the mortgagor has paid into Court 
the full amount declared due by the preliminary 
decree. 

In India the Courts are to be guided by the O. P, 
C. and not by the English practice. O ABU JAFAR v, 
RAGHOINDRA Partas Sanar, 2 O. W. N. 826; A. I R, 
1926 Oudh 113 258 
— O. XXXVII, r. 10,5. 73, O.XXI, r. 52— 
Attachment before judgment, effect of—-Creditor 
obtaining decree prior to that of attaching ereditor— 
Priority between decree-holders. 





A mere attachment before judgment does not invest 
the person at whose instance the attachment is 
made, witha preferential right to bave his decree 
satisfied out of the property attached as against other 
decree-holders against the same judgment-debtor, 

Where a plaintiff obtains an attachment before 
judgment of the defendant’s property but before he 
obtains a decree another decree-holder having a 
decree against the same judgment-debtor applies for 


“execution of his decree against the property held 


under attachment at the instance of the former, he is 
entitled to have his decree satisfied opt of the property 
so attached in preference to the creditor at whose in- 
stance the property was attached before judgment. 


R CASSIM V. ABDUL KADER 4 93 


—O, XXXIX, r.,1—Temporary injunction — 
Waste or damage, findings of —Notice, necessity of. 


An injunction restraifiing the dtfendant from inter- 
fering with the possessjon of the plaintiff over the 
property in suit should not ordfharily be granted on | 
the ex parte statement of the plaintiff that he is in 
possession of the properties and without issting notice 
to the defendant or giving him an opportunity of being 
heard. e . © š 

Befort granting a temporary injunction restraining 
a party from interfering with the possession of the 
other patty the Court must find that the property is in 
danger of waste or damage and there must also he a 
finding as to which, of the parties is in primae facie 
possession of the property. DEVABHAKTUNI 
BorcaauMa’. DEVABHARTUNI PUNAMMA, 21 L. W. 698: 
A. L R.1925 Mad. 896 ee 307 - 
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O. XXXIX, rr. 1, 2—Temple—Suit to restrain 
defendant from interfering with usages of temple— 

Temporary injunction, whether can be granted— 

“Order based on opinion of Judge, validity of. 

It is undesirable for an Appellate Court in an appeal 
from an interlocutory order to decide that the plaintiff 
has no cause of action. 

Judicial matters cannot be decided on the private 

“opinion of the Judge, nor can such opinion be sub- 
stituted for a decision on evidence, even though the 


taking of that evidence may involve much time and” 


trouble. . ; 

Where an act of the defendant which the plaintiff 
seeks to restrain by an interim injunction is alleged 
to be an innovation on the established usages ofan 
institution, the proper course for the Court to adopt is 
to maintain the status dua ante until the disposal of the 
suit, f 

The head of the Thengalai Mutt at Srirangam 
brought a suit against the Jeer of the Ahobilam Mutt 
restraining the latter from bringing into the temple 
at Srirangam. certain paraphernalia and emblems 
pertaining to his office bearing vadagalai namams 
when entering the temple for purposes of worship, 
on the ground that such entry was opposed to the 
usage of the temple which was exclusively Thengalai 
in character and was offiensive to the worshippers 
and that the plaintiff's own position and sanctity 
were likely to suffer in the eyes of the ordinary 
worshippers by defendant's action. The Trial 
Court on the application of the plaintiff granted 
a temporary injunction restraining the defendant 
from committing the acts complained of during 
the pendency of the suit. On appeal, the lower Ap- 
pellate Oourt dissolved the injunction on the ground 
that in its opinion the introduction of the jeer's 
paraphernalia with vaddgalai namams into the temple 
for a short time could not alter the ritual of the 
temple or go counter to its usage. On revision: 

` Held, that the order of the lower Appellate Court 
being based upon the opinion of that Court and not 
upon a judicial consideration of the case, was not a 
judicial order and must, therefore, be set aside with 
a direction that the appeal against the order of the 
Trial Gourt should be re-heard. M PARAMAHAMSA 
SRIRANGA NARAYANA V., PARAMAHAMSA AHOBILA, 22 L. W. 
837; A. I. R. 1926 Mad. 166 651 


———— O. XL, r. 1. SeeG.P.C.,1908,8.92 106 


. 

—— O. Xle, r. 1—Appeal filed by Vakil—Vaka- 
latnama signed by appellant and Vakil—Omission 
to state name of appelant and Vakil in body of 
vakalatnama, effect of. 

An appeal presented by 4 Vakil acting under a 
vakalatnama signed by the appellant and hy the 
Vakil but which omits to state the name of the 
appellant and the nape of the Vakil in the body, is 
not properly presented and is not a good appeal. A 





Ramu Rup AGRAHRI LA NAIK RAM 865 

arias O. XLI, rr. 17,19. See LIMITATYON Act, 1908, 
8. ° . 168 

———— 8. XLI, r. 19, scope of. . . 


Rule 19 of O. YLI of the O. P.O. has no applica- 
tion to the dismissal of an appeal for default of the 
appellant, otherwisg than by non-appearance. Pat 
Anant POTDAR v. MANGAL Poipar, 4 Pat. 704; A. I. R. 
1926 Pat,27: TP. LAT. 291 : 483 
——~-— O. XLI, rr. 20, 22—Appeal—Patty not in- 

- ` terested in result of appegl, whetifer can be implead- 
. . 
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ed by Court-—Cross-objections against party not im- 
pleaded as respondent, whether can be maintained. 
Rule 22 of O. XLI of the O. P. ©. does not con- 

template the filing of cross-objections against a 

person who is not a party to the appeal. 

A defendant against whom a suit is dismissed and 
who is not made a party tothe appeal preferred by 
the other defendants against the decree passed against 
tkem, is not interested in the result of the appeal 
within the meaning of r: 20 of O. XLI cf the C. P. C., 
and cannot, therefore, he impleaded as a respondent 
under that rule. : 

Rule 20 of O. XLI of the C. P. C. contemplates a 
person being made a party to the appełl at the time of 
the hearing of the appeal, inasmuch as the Court 
must be in full possession of the facts, so that it may 
be in a position to say whether or not any persons is 
interested in the result of the appeal, The rule does 
not contemplate that a person should be made a party 
to an appeal simply in order to enable one of the re- 
spondents to prefer a cross-objection against him. 
G RAJENDRA NATH CHATTERJEE v. MOHESHATA pay 

í 9 

--—— 0. XLI, r. 23. See C.P. C., 1908, Pe 

66 

—-—- O, XLI, rr. 23, 25, 27—Swit decided on 
merits — A ppeal—Remand, whether ‘permissibf&—Pro- 
cedure, ; 

Where a suit has not been disposed of upon a preli- 
minary point, the Appellate Court has no power ‘to 
@emand the suit under r 23.of O. XLI of the C. P. C. 
The Court should decide the issues arising in the ` 


- guit itself or if it requires further evidence it should 


proceed under r. 25or xr. 270f0. XLI of the Code. L 
Nava Raw v, Tyrs: Ram, 1L. 0.13 351 
———— 0O. XLI, r. 31—Appellate judgment, contents of. 
"In ajudgment of affirmance it is not necessary for 
an Appellate Court to deal with the matter in dis- 
pute at the same length as would be necessary in a 
judgment of reversal. Abl that is necessary is that 
the Appellate Court should properly appreciate the 
point for determination on appealand should apply 
its mind to that point. C MAHENDRA Nara BHUNIA v, 
AsHOTOSH PRADHAN 478 
———— 0. XLI, r. 33, scope of. 

Where a subordinate Court passes an improper 
order and the matter is taken up on appeal td a Court 
which is empowered to hear appeals from the’ orders 
of such subordinate Court, the Appellate Court has 
jurisdiction. to set matters right by passing the appro- 
priate order. M Vonnaxota VIRJU v. VATSVAYA BAX- 
GARAJU 519 
———— O. XLIII, r. 1 (J). See C. P. C., 1908, O: XXI, 

R. 92 962 
— — Q. XLIII, r.1 (m). See O. P. O., 1908, s. 96 





620 

———— O. XLIV, Y. 1. See C P.O., 1908, s. 109 96 
~ 0. XLVII r: 1. 

See O. P. C., 1908, s. 115 334 

See O, P. O., 1908, s. 151 213 


= O. KEVII, r. 1—Appeal—Non-payment of 
printing costs—Dismissal for default—Application 
to set aside dismissal, nature of—Review—Inherent 
power of Court. 

An application to set aside the dismissal of an 
appeal for failure of the appellant to pay the printing 
costs within%he prescribed period must be regarded as 
one for review under r. 1 of O. XLVII of the O. P. ©., 
and does not fall within the purview of p. 19 of O, ALI 
of the Code, . i 


. 
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The expression for “any other sufficient reason” in 
r. 1 of O. XLVII of the C. P. C, would cover a case 


” where an appellant whose appeal has been dismissed 


for failure to pay the printing costs within the time 
prescribed, is able to show that thete was good ground 
for not paying the printing costs within the prescribed 
period. Pat Anant Pornar v. Mancan Pornar, 4 Pat. 
704; A. I, R. 1926 Pat. 27; 7 P L. T. 291 483 


— O. XLVII, r, 1—Succession Act (X of 1868, 
ss. 234, 261—Consent order--Advocate, consent of, 
effect of-—Consent based on misapprehension—Power 
of Court to disregard-consent—Letters of Adminis- 
tration, proceeding for—Order based on erroneous 
consent of Counsel---Review, power of. 

A Court is not deprived of its general authority 
over justice between the parties by an unauthorized 
actvf Counsel. It is open toa party toa proceeding 
to ask the Court not to proceed to decide a matter.on 
the basis of the consent expressed by his Counsel 
where such consent is given under a misapprehension 
and has not been authorized by the party himself and 
the Court has power in such a case to disregard the 
consent. : 

The right of review is an entirely different right 
from that given by s. 234 of the Succession Act to 
revoke a grant of Letters of Administration. The 
power tô review conferred by the C. P. C., is a general 
one and can be exercised by a Court which has been 
dealing with a contentious proceeding for the grant 
of Letters of Administration. 

Where an order for the grant of Letters of Adminis-* 
tration is made on the basis of the consent of Counsel 
of one of the parties to the proceeding and the Court 
subsequently finds that the consent was based on a 
misapprehension, the Court has power to review its 
previous order, inasmuch as there is a sufficient 
reason for review analogous to the discovery of new 
or important matter or evidence or a mistake apparent 
on the face of the record. R Kyonr Hoe Tsee v. 
Kyow Soon Sun, 3 R. 261; A.I. R. 1925 Rang. 314 

509 


— Sch. fl, para. 1, s. 115—Reference to 
arbitration—Ix parte defendant not party to refer- 
ence—Award, validity of—Revision. 

To constitute a valid reference to arbitration under 
para. 106 Sch. lI tothe O. P. CO. all the parties in- 
terested. in the suit whether ex parte or otherwise 
must agree that the matters in difference between 
them should be referred to arbitration. , : 

Where a Court refers acase to arbitration without 
the consent of some of the parties interested in the 
suit who are ex parte; it exercises a jurisdiction not 
vested in it by law and no decree ought to be passed 
in terms of the award made by the arbitrator on such 
a reference. A decree so passed is liable to be set 
aside in revision by the High Court under s. 115 of 
the C. P, ©. M Parasurama MUDALIAR v. MURHUSWAMY 
Pirar, 22 L. W. 395; (1925) M. W. N. 744; A. I. R.1925 
Mad. 1209; 50 M. L. J. 100 ; 313 
- ch. ll, paras. 1, 16, Ow XXX, 

Suit against jfirm—Reference to arbitration—All 

partners not parties to reference—Award, whether 

binding.) a 

Under para. 1 of Sch. II of the O. P. C. it is im-- 
perative that all parties interested should agree that 
a matter in difference between them be referred to 
arbityation. It is not necessary that pro forma de- 
fendants must also'join nor ig it necessary that persons 











< who are not interesigd in the matter in difference 
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between those joining in the reference should join 
the’reference, but it is necessary that all persons who 
are interested in the matter which is in difference 
between the parties and which is going to be refer- 
red to arbitration should join in the reference, al- 
though it is not absolutely necessary that they should 
all sign the application made to the Court. 

Rule 1 (2) of O. XXX of the C. P. C., does not 
empower one partner to refer a case to arbitration 
so as to bind the other partners who have not agreed 
“to or joined in the application for reference. An 
agreement for refrence to arbitration by only one of 
the persons in a firm is not binding on the other 
persons merely because the suit is against the firm 
as such. 

Where a party interested in the subject-matter of 
areference does not join in the reference, it is not 
bound by the award merely because it did not choose 
to pul in an appearance and contest the suit. 

Where all the parties interested in the subject- 
matter of areference do not agree to the reference, 
subsequent agreement cannot make the reference 
itself valid, though under certain circumstances it 
may amount to estoppel. 

Per Mukerjee, J.— The object of enacting O. XXX 
of the C. P. C., was not to give uny one of the members 
of a partnership any higher authority than he possess- 
ed under the law before the enactment of the Code. 

When a reference is made to arbitration ina suit 
in which a firm is a party all the members of the 
firm who are sought to be bound must join in making 
the reference. A Gorau Das v. Bats Natu, 24 A. L. J. 
235 | 4 930 


smmm SCN. ll, paras. 14, 15—Arbiiration—Power 
conferred on arbitrators to sell property—Rules for 
conduct of sale, power to make—Dispute as to tnter- 
pretation of rules—Arbitrators, whether entitled to 
adjudicate on dispute—Misconduct--Award made 
without jurisdiction, validity of —Procedure—Award, 
whether must be remitted to arbitrators, 


Where a reference to arbitration confers a power 
upon the arbitrators to séll the properties belonging 
to the parties, such power would naturally carry 
with it the power to make rules for the conduct of the 
sale and such rules subscribed to by the bidders, 
would, in the case of such parties to the reference as 
subscribed to these rules, extend to the arbitrators 
authority to sell according to these gules, but would 
not extend to them any power to acte outside these 
rules, or, any power to decide in a case of controversy 
whether or not these rules had been complied with. 

Where the terms of the reference or of the sale do 
not imply any consent by the parties to submit to the 
arbitrators the decision of their own conduct of the 
sale or, re-sales, such Consent cafinot be considered 
to be inherent ina consent to have the sale or re-sale 
conducted according tothe rulés luid down by the 
arbitrators, 

Onan application to set asidetan award made by 
an arbitrato in a pending suit the finding of the’ 
Judge as to whether there has been miscopduct on 
the part of thé arbitrator or not is final and cannot 
be attacked in apréal or revision. |, 

But a‘party* to’ a reference is entitled to be prc- 
tected by the law against a decisjon by the arbitra- 
tors on points not referred tothem at all, as well as 
against a decree of Court based of such a decision, 

Miscondutt in respect of the existence of which the 
Judge's decision ie*final myst be misconduct in carry. 


1055 - 
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. 
ing out. the terms of the. reference and within the 
scope of it. Anything beyond that is action without 
jurisdiction whether or not it may amount also to 

qmisvonduct. : 
If an award is beyond the jurisdiction of the 
arbitrators, and, therefore, made without jurisdiction, 
` the decree which embodies itis also made without 

jurisdiction. . 

Where an award is beyond the jurisdiction of the, 
arbitrators the duty of the Court is to remit the 


award tothe arbitrators under the terms of para. 14° 


of Sch. II to the C. P, O. M RAMASWANI CHETTIAR Y. 
Mi cae Iver, 49 M. L. J. 523; A. I. R, 1926 Mad. 
01 


—— Sch. ll, para.15. See C. P. C., 1908, s. 115 
. ‘ 10 


Sch. ||, para. 15—Reference to arbitration 
—Misconduct—Private enquiry made by arbitrators 
—Award, validity of. 





A Court must not be over-ready to set aside an 
award unless it finds that there has been something 
radically wrong and vicious in the proceeding of the 
arbitrators. 

The question of the misconduct of an arbitrator is a 
question of fact in each case which must be ascertained 
from the facts of the proceeding itself. 

The mere fact that the arbitrators have made private 
enquiries concerning the dispute referred to their 
decision does not amount to misconduct on the part 

- of the arbitrators so as to vitiate the award, unless 
they have, asthe result of their enquiries, rejected. 
the evidence regularly taken before them. R Mauna 
Sawe Hru v. U Min Nyon, 3 R. 387; A.I. R. 1925 
Rang. 333 659 


-———— Sch. Il, paras. 15,16. See C. P. C., 1808, 
O. KAKU, R. 7 799 


CIvII Rules of Practice (Mad.), r. 278 (b)— 
Costs— Suit, dismissal of, for default to pay stamp 
duty—Scale of taxation. - 


Where a suit is dismissed for default of payment of 
stamp duty and there is no trial of the suit, although 
the pleadings are filed and issues framed, the case 
comes under r, 278 (b) of the Madras Civil Rules of 
Practice and the fees should be calculated in accord- 
ance with that rute, The costs cannot be taxed as if the 
guit had been dismissed after contest. M Parankusam 
‘VENKAYYA v., BANDARU SATYANABAYANAMURTHI, 49 M. L. 
J.271; 22 L. W. 208; A. IsR. 1925 Mad. 1235 303 


Companies Act (VII of 1918), ss. 109, 87—-Money 
borrowed by Company—Charge created on existing 
and future property—Regisirtiition, absence of, effect 
of—Person allowed to act gs Director, authority of 
—Outsider dealing Bith Company, whether bound to 
search register. 

A dimite@l Compaty which carried on the business 

of newspaper proprietors, printers, publishers, adver- 

tisers ang contractors ntgotiated a loan withe the re- 
spondent and executed an agreement which ‘recited 
that the borrowerg were possessed of, or otherwise well 
and. sufficiently entitled to, “the unexpifed résidue of 
the term of 20 ygars in the land and building 
thereon situate at Dalal Street, Fort, Bombay, and 
more particularly “described in the Schedule hereto 
and the engine, boiler, machinery, plarft, printing 
* presses, foundary types, ynplemenits, tools specified 
4 . 
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in the list hereto annexed and marked B and all fur- 
niture, papers, stock-in-trade and other moveable pro-. 


perty fixed now lying and being or which may’ . 


hereafter be fixed and lying and being on the said 
premises.” The agreement then went on to recite the 
adyance of the loan:at a demand promissory note and 


- provided that on the Company executing within two. 


months from the date of the agreement a first. 
mortgage “of the said property” the lender shall 
extend the time for re-payment to one year. It was 
also provided that pending the ‘execution of the 
mortgage-deed the Company shall put the lender in 
possession of allits property (except the lease-holds 
and the goodwill) and that the Director or governing 
Director of the Company shall hold possession of the 
same on behalf of and as agent of the lender, and 
that the borrowers shall not sell, assign, transfer, 
hypothecate or otherwise deal with the same or any 
part thereof or with the business of the Company’ ~ 
or the lease-hold premises or any of. them without the 
consent in writing of the lender personally : 


Held, that the agreement did not operate to create 
a pledge of the Company's existing properties but was 
intended to create a floating charge on all the pro-, 
perties of the Company, present and future, except 
the lease-holds and the goodwill, within the meaning 
of s. 109 of the Companies Act, and, that the charge 
not having been registered in accordance with the 
provisions of that section was void for want of regis- 
tration. 


Persons contracting witha Company are bound to 
know the constitution of the Company and its powers 
as given by Statute and the Memorandum and Arti- 
cies of Association. The appointment of the Directors, 
however, isa part of the indoor management of the. 
Company, and outsiders dealing with the Company are 
not under a duty to search the register of Directors 
kept under s. 87 of the Companies Act to find out 
whether a person who has been permitted to act asa 
Director of the Company for a certain length of time 
is also a Director de jure. B Pupumsez & Co.v. N. 
H. Moos, 27 Bom. L. R. 1218; A. I. R., 1926 ia d 


——— 88.169, 207, 215—Voluntary liquidation 
~—Suit instituted by Company before liquidation— 
Decree for costs against Company after liquidation— 
Execution of decree, stay of—Power of Court. 


The Court has power, under s. 169 of the Companies 
Act, read with ss. 207 and 215 of the Act, to make an 
order staying proceedings taken in execution of a 
decree against a Company which is in the course of, 
voluntary liquidation. 

Where in a suit instituted by a Company long 
before it goes intq liquidation, a decree for costs is 
made against the Company after it goes into liquida- 
tion, the “liability of the Company in respect of such 
decree should not ordinarily be treated in a different 
way from the other liabilities of the Company and 

et}æ decree-holder should not be allowed to execute 
the decree against the Company and must prove for 
his claim with the other creditors.ofthe Company in 
the liquidation proceedings. O NATIONAL BANK, UPPER 
INDIA Lp. v. Gorat Das, 28 O. 0.197; A. I R. 1925 
Oudh 630 | 1053: 
Compromise decree—Consent decree—Instalmenis 
—Forfeiture in case of gefault—Power of Court to 
relieve against forfeiture—Eqwitable jurisdiction, 

= e 


Vol. 91) 


Compromise decree —coneld. 
e SPA. ah 

It isthe privilege of a High Court to administer 
equity and, in following the principles of equity, to 
relieve against forfeiture, if it considers the nature of 
the case requires it. In the exercise of its equitable 
jurisdiction the Court may depart from the terms ofa 
consent decrees when justice and equity demand jt. 

Plaintiff obtained a compromise decree which pro- 
vided for the payment of the decretal amount by 
certain instalments and directed that in case Qf 
default in the payment of two instalments the plaint- 
iff would be entitled to take possession of certain pro- 
perty belonging to the defendant. Defendant made 
default in the paymentof two instalments but sub- 
sequently paid wp the amount of the instalments which 
was accepted by the plaintiff. Thereafter the plaintiff 
took out an application for execution of the decree on 
the ground that the defendant had committed default 
in the payment of two instalments : 

Held, that the plaintiff having accepted the pay- 
ments after the due dates the default was merely 
technical and that the Court had power to relieve the 
defendant against the consequences of his default and 
that this was a fit case in which that power ought to 
be exercised. B Narayan BAPUJI Ksnirsacar 2. 
RAJIMAL MOTIRAM MARWADI, 27 Bom. L. R. 1453; A. I. 


R. 1926 Bom. 81 990 
Consideration. 
See PROMISSORY NOTE 879 
See Trust 914 
See VENDOR AND PURCHASER 917 


Construction of deed — Settlement deed. See 
HINDU Law—Davccurer 973 


Construction of document 
See REGISTRATION Act, 1908, s. 17 366 
See Recistration Act, 1908, s. 17 (1) (d, (2) (0) 320 
See TRANSFER OF Property Act, 1882, s. 59 1021 
423 


See WILL, CONSTRUCTION OF 
- Agreement to sell sor mere offer—Specific 
performance, 

A person executed a document in the following 
terms: “if itso happens that 1 have to sell it (the 
property) out of necessity, I will sell it to you for 
Rs. 60 and I bind myself to take the money from you 
and convey the land to you. I will give you ten 
days’ timè from the date of my proposing to sell it, 
within which time you should pay me the money and 
take the sale-deed from me. But if you fail to pay the 
money within the ten days I will overlook*your right 
and claim and I will be at liberty to sell it as I 

e": 

Held, that the document could not be treated asa 
contract to sell since there was nothing init to com- 
pel a purchase of the property on the terms set out in 
it. It would only amount to an offer and until that 

“offer were perfected by acceptance there was no bind- 
ing contract resulting, though when once*the offer 
Were accepted, there would be a binding contract, 

M Govinpaswamt PILLAI v. Doratswamt MUDALI, (1925) 

. W. N, 609; A. I. R. 1926 Mad. 120 ° 181° 


Hindu Law—Partition—Arbitration for divi- 

sion of property. `. i ra 

Four brothers executed a docùment called a 
mukhtiarnama, appointing certain persons as arbitra- 
tors to effect a final division of their properties. The 
document was as follows :—“Already, three years ago, 
not having been in good tgrms among ourselves, we 
were living separate}y and the lands and the debts 

e 
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due by us to outsiders were, however, held in com- 
mon; but dispute having arisen among us thereby, we 
have appointed you this day for the purpose of put- 
ting a stop to our dispute and for finishing the division e 
of our assets and liabilities. Therefore, we shall abide 
only by the decision given by you”: 

Held, that, on a construction of the document, there 
was a severance of interest between the executants 
inter se. Mi LAKSHMAKKA V. BALA RANGAPPA 285 

Landlord and tenant—Kabuliyat providing 
for payment of rent in kind—-Moncy value of rent 
stated in kabuliyat, effect of —Default in payment 

—Landlord, whether entitled to market value, or value 

stated in kabuliyat. 

A mourasi mokarrari kabuliyat provided that the 
tenant would pay certain fixed quantities of paddy 
and straw {the then value ofavhich was stated im the 
kabuliyat) without variation and that in case of default 
he would pay bari (i e, addition as interest) at a 
certain rate in kind, the money value of the bari, 
however, was not stated in the kabuliyat: 

Held, (1) that the parties intended that only paddy 
and straw should be paid as rent and that it would be 
inconsistent with their intention to hold that a fixed 
sum, which might bea wholly inadequate value of the 
paddy at the date of the suit, was agreed upon to be 
paid in the event of non-delivery of the paddy and the 
straw in order toavoid any question asto their value; 

(2) that, therefore, in default of payment of the 

addy and straw mentioned in the kabuliyat the land- 
teed was entitled to their market value at the date 
on which they should have been paid and not merely 
to the sum mentioned in the kabudiyai as the value of 
the paddy and straw. C Hea CHANDRA JELIA v. Satya 
Kiyxar Sen, 43 O. L. J.171 935 


Contract—Breach of contract—Adrance, whether 
liable to be forfeited—-Intention of parties. 

Where a sum of money is paid in advance on 
account of a contract as adeposit and the person 
making the deposit commits a breach of contract, the 
other party is entitled to retain the full amount of 
the deposit as damages for breach of contract. Every 
payment, however, made by a party to a contract as 
an advance towards the contract is not inthe nature 
ofa deposit and is not liable to be forfeited if the 
party making the deposit violates the contract. It is 
incumbent upon the Court to endeavour to ascertain 
the real intention of the parties from all the terms of 
the contract. Whetheran advanceis Siyen as security 
for performance of the contract or merely in part-pay- 
ment is a question of the intention of the parties and 
where it is found that the ad%ance is not in the nature 
of a deposit or a secwity for performance of the 
contract, the party to whom the advance has been 
made is not entitled to retaie the amount ofthe 
advance unless it has suffered damage to an equivalent 
or greater sum owing to thedefault ofthe party 
making the advance. M PASUMARTI SEETHANNA v. ° 
THAMANDRA YASIKALLAPPA, 22 L. W. 634; (1926) Me W. 
N. 64; A. I, R, 1926 Mad. 117 765° 
——;, O.1. F. See SALE oF aoons 568 


e 
Contract Act (IX af 1872), S. 23—Motor Vehicles 

Act (VIII of 1914), 8. 1l—Statutary rules, r. 28—- 

Contract fot running motor lorry at night, legality 

of—Illegal contract—Deposit, whether can be 

recovered. á . 

The running of a heavy motor “lorry at aight in 
contraventién of r. 28 of the statutory rules made 
under s, ll of the Motor Vehicles Act being an offence, ° 

e 
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an agreement in respect of the same is illegal and as 
such void. ; 

It is not open to either of the parties to an illegal 
contract to plead that he was ignorant of the provi- 
sions of the law making the contract illegal. 

In case of the failure of an illegal contract, a party 
paying a certain amount as a deposit at the time of 
the corttract isnot entitled to its refund under the 


principles underlying the maxim in pari delicto potior, 


est conditio possidentis. N AUTOMOBILE ENGINEERING 
Co, v. RAMCHANDRA VISHWANATH 029 
s. 23—Stifling prosecution, what amounts 
to—Dispute between parties—Complaint, presentation 
of—Reference to arbitration, validity of— Award, 

whether binding. i 

The essential element in what is described as 
“stifling a prosecution” is the tampering ‘with the 
administration of justice by a private individual. 

An award was objected to by one of the parties 
to the reference on the ground that its consent to 
the reference was obtained under coercion inasmuch 
as at the date of the reference a complaint had been 

- filed against that party in respect of a criminal 
offence and was pending in the Court of a Magistrate. 
It was found that the complaint was based on. allega- 
tions which were obviously untenable and that the 
reference to arbitration was made before the accused 
were summoned in the criminal proceedings. It was 
further found that the mode adopted by the parties 
to obtain a settlement of the dispute out of which 
the criminal complaint had arisen was an eminently 
satisfactory one: 

Held, that it could not be said that the consent of 
the party objecting to the award had been obtained 
by pressure being brought to bear upon it as the 
result of the criminal complaint or that the considera- 
tion for the reference was the stifling of the criminal 
prosecution and that consequently the award was 
perfectly valid. CG BIRENDRA Nata Basu v. BASANTA 
Kumar Basu 624 
———— 8. 28—Policy of insurance—Condition that 

all rights under policy would be forfeited unless 

suit is brought within certain period after rejection 

of claim, validity of. s 

A condition in a contract which clearly and dis- 
tinctly limits the period within which a suit may be 
brought is void by reason of the provisions of s, 28 
of the Contract Act. But there is a distinction be- 
tween a condition which so limits the time within 
which a suit may be brought to enforce a right and 
one which provides that after the lapse of a certain 
period there shall no longer be any right to enforce. 
‘A condition of the latter kind is not affected by the 
provisions of s. 28 of the Coxftract Act. f 

A policy of insurgnce provided that if a claim was 
made and rejected and an action or suit was not 
commenced within thrge moths after such rejection, 

e all benefit under the policy would be forfeited: 

Held, (ly that the meaning of the condition was 
ghatthe parties confracted that after the expiry of a 
certain period from the date of the rejection’ of a 
claim theassured would have no right at akh under 
the contract of insurance and that, any suit Brought 
after that date «vould be brought on account of a 
cause of action which had become nontexistént, and 
would, therefore, net be maintainable; 

(2) that the condjtion was not, therefore, void under 
the provfésions of s. 28 of the Contract Act. R 
Rarer v. Burma Fins & MARINE JNSURANOE Co. Lp., 

' 3 R, 383; A, L R. 1926 Rang. 3 622 
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—— 8. 30—Wagering contract—Intention of 
parties—Circumstantial evidence—Appeal, second— 
Finding of fact. 


In order to determine whether a contract is a 
wagering contract what the Court is concerned with 
is the intention of the contracting parties, but in 
order to.find what the intention was, the Court is 
entitled to consider the. position of the parties, the 
history of the dealings between them and the sur- 

e rounding circumstances of the case, 

A contract for the sale of a certain quantity of salt 
was entered into by the Salt Department with one 
K and the Salt Department issued a gheque promis- 
ing to deliver the salt at a certain time. K trens- 
ferred this cheque to S on receipt of profits calculated 
according to the market price, and similar transac- 
tions were entered into by various transferees of the 
cheque and on the occasion of each transfer each 
transferee paid the profits on the basis of the prevail- 
ing market rate. In a suit by the last transferee to 
recover from the last transferor the amount of profits 
paid to the latter and also the amount of loss incurred 
by the plaintiff on the transaction, the lower Appel- 
late Court arrived at the finding that it was not 
intended by the parties that actual delivery of the 
salt should take place and that the contractgwas a 
wagering contract: 

Held, that the finding as to the intention of the 
parties being one of fact based upon the circumstan- 
tial evidence in the case, was binding on the High 
Court in second appeal. L GURDAS Mat-Ram Lat v. 
Ram Lat, A. I. R. 1925 Lah. 564; 7 L. L. J. 402 782 


s. 35, Ch. [l—Transfer of Property Act (IV 
«of 1882), s. 58—Construction of document—Sale or 
nortgage— Contingent sale—Circumstances surround- 
ing transaction, whether can be considered—Con- 
sideration, inadequacy of, effect of. 


Plaintiff borrowed Rs. 100 from the defendant and 
executed a deed in favour of the defendant which was 
described asa sale-deed and which recited that the 
plaintiff had borrowed the money and promised to re- 
pay it within two months together with interest and 
that ifhe failed to re-pay it during the stipulated 
time, then certain property belonging to him would 
be considered to have been sold to the defendant in 
full satisfaction of the amount due and that no right 
or interest in that property would remain to the 
plaintiff: | 

Held, that the deed executed by the plaintiff evi- 
denced a contingent sale of the kind contemplated in 
Ch. IIT of the Contract Act, that is to say, it operated 
as an actual sale subject to the condition that it was 
not enforceable if the plaintiff paid a certain sum 
within a certain time; if he made that payment the 
sale would be void under s. 35 of the Contract Act: 
if he did, not make that payment the sale would 
become enforceable under that section. < 

For the purpose of determining the question whe- 

ether a document isa deed of mortgage ora deed of 
sate the Court must consider the terms of the docu- 
ment itself and the surrounding circumstances, so far 
as they appear in evidence and ate relevant, in order 
to determine whether the real intention of the parties 
in executing the document was to enter into amort- 
gage transaction or a sale transaction, One of the 
main tests in considering the question is the relaticn 
of the consideration. mepticned in the dccument to 
the real yalue of the property trgnsferred. If the for- 


» 


Vol: 91] 


Contract Act—contd 


merasum is grossly inadequate then it affords an in- 
dictation that the vendor did not intend to sell the 
land out and out. But before this view can be taken 
there must bs reliable ground for holding that there 
has been an inadequacy of pricas. B ASVATIH NARAYAN 
ASTAPUTRE tv. CHIMABAI GOPALRAO SaDEKAR, 27.Bom. L. 
R. 1216; A. I. R. 1926 Bom. 107 330 


ss. 37. See REGISTRATION Act, 1908, s. 17 
3 


S. 39--Contract for purchase of goodse— 

Notice of arrival—-Failure to take delivery--Default 

to give notice of later arrivals—Refusal of part per- 

formance of contract, whether amounts to implied 
repudiation id whole. 

Plaintiifs agréed to sell 25 bales of yarn to the de- 
fandants to be delivered at the plaintiffs’ godown. No 
times was fixed for performances of the contract but the 
terms of the contract were that the plaintiffs were to 
intimate the arrival of the bales fromthe mills and 
the defendants were to take delivery next day. Defend- 
ants accepted delivery of three bales out of the total 
consignment of 25 bales. As regards 7 of the remaining 
bales, the plaintiffs gave notices in their letters, but 
the defendants failed to take delivery. In respect of 
the remaining 15:-bales the plaintiffs gave n> notice 
of arrival, but ina letter relating to the delivery of 
the 7 bales, piaintifis stated that if the defendants 
failed t8 take delivery of the 7 bales within two days, 
they would be deemed to have broken the contract 
even as regards the remaining 15 bales which were 
yet toarrive. Defendants did not answer this letter. 
In a suit for damages by the plaintiffs for breach of 
contract as to the 22 bales of goods : 

Held, (1) that dus notice of the arrival of the goods 
having been given to the defendants, the defendants 
iad nae a breach of contract in respect of the 

bales ; 

(2) that the plaintiffs’ failure to give notice with 
respect to the remaining 15 bales amounted to a 
breach of contract on their part, and that they could 
not claim damages as they hed failed to perform the 
first step in the performance of their part of the con- 
tract, and the defendants’ conduct did not amount to 
a repudiation of the whole contract so as to render 
ths giving of notica of the arrival of the remaining 


- goods unnecessary. 


Per Ramesam, J.—-Fora plaintiff to succeed in an 
actioa for breach of contract he must prove first his 
readineSs and willingness to perform the contract 
which includes his capacity to perform the contract. 

In this case, in respect of the 7 bales, tke presence 
of the goods in the godown was not a condition 
precedent to the plaintiffs’ intimatingto the defend- 
ants asking them to take delivery of the goods. It 
was enough if the plaintiffs had practically the goods 
at their disposal in the custody of the mills. 

An implied repudiation by the defendants of the 
whole contract ought not to be inferred merely from 
their refusal to performa part of the conéract. M 


„Osna K. SUBBIER v. VenKATAOHALAPATHI AYYAR, (1925) 


M. W. N. 592; A. I. R. 1925 Mad. 1290 580 





~» 





S. 45. ‘See C. P. C., 1998, O. XXX, r. 4 573 
-S 62—Debtor and creditor—Mortgage, 
execution of—Loan, contract of, whether superseded 

~ -Intention of parties. e 
Where a debtor executes a mortgage in favour of his 
creďitorand the debt is ingluded in the consideration 
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for the mortgage, the questionjwhether the mortgage 
is intended to be a collateral contract orin substitu- 
tión of the original coatract of loan between the 
parties is a question of fact and intention to be 
decided in cach case with reference to the langifagee 
of the mortgage-deed and the other circumstances of 
the case. Where it does not appear that the partics 
intended to substitute the mortgage contract for the 
pre-existing contract of loan, the liability of the debtor 
„under the previous con'ract is not superseded by the 
mortgage. G RAMLAL MURLIDHAR ©. JoGENDRA KRISHNA 
“Ray, 30 C. W. N.58; A.I. R. 1926 Cal 315 790 


- ——— sS. 64-- Limitation Act (IX af 1908), s. 6 w) 
—Hindu Law--Mitor—Alienation of minars 
property by guardian - Death of minor --heversioner, 
suit by, to set aside alicnation, whether competent 
—Reversioner, whether bound,to refund consideration, 
The guardian ofa Hindu minor sold certain pro- 

perty belonging tothe minor in consideration of a 

cash payment and in exchange of certain properties 

conveyed by the vendee tothe minor. The guardian 
subsequently sold the properties obtained in exchange. 

After the death of the minor the next reversioner of 

the minor brought a suit to set aside the alienation 

of the minor’s properties by the guardian : 

Held, (1) that inasmuch as the guardian of the minor 
had sold away the properties obtained in exchange for 
the minor's properties and the benelit of the exchange 
had not been obtained by the reversioner, the latter 
could not be compelled to refund the value of such 
properties to the defendant as a condition precedent 
for obtaining possession of the properties of the minor; 

(2; that after the death of the minor the reversioner 
was entitled to enforce tha minor's right to set aside 
the alienation of his property by his guardian. M 
BAPANNA SITAYYA v. PARUCHURI Ramaswaut, (1925) M. 
W.N. 587; 22 L. W. 476; A. I. R. 1925 Mad. 1288 758 


s. 65—Agreement discovered to be ruid—Suit 
to recover consideraution—Cuuse of action, when 
arises. 

In the absencs of special circumstances, the time at 
which an agreement is discovered to be void, su that 
cause of action to recover the consideration arises 
under s. 65 of the Contract Act, is the date of the 
contrach. O Raw NAMUJH SINGH v, MAINATH Kure, 2 O. 
W. N. 853; A. 1. R. 1925 Oudh 737 176 
—- 5, 65—Charter party--Ship chartered for 

particular venture - Venture frustrated -didrance 

freight, whether can be recovered. | 

A chartered ship is not a common, carrier and a 
contract in respect thereof is nut excluded frum the 
operation of the Contract Act. 

Whether a chartered ship is a common carrier or 
not, advance freight pajd in respeet of such a ship 
can be recovered back by the shipper on the frustra- 
tioa of the venture forewhich.the ship was chartered. 

The liability in England to recover advance freight 
on the frustration of tRe vereure is derived from 





the general principles of the Comnfon Law and not” 


from any supposed peculiar incident attuwhing to 
maritime cogtracts of alfreightinent, so that matters 
relating to the recoverability of freight paid iu ad- 
vance ealthough they happen to occur inta vharter 
party which is a maritime document of affreightinent 
are nevertheless to be regarded as Veing regulated by 
the ordinary Common Law or Statute Law, whether 
Eaglish or Indian. $ ` 

The plaintiff chattered two steamers belunging to 
the defendant for the carriage of rice from Akyab to 

e 
e e 


` 


troller. 
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the Coromandel cdagt. It was within the knowledge 
of both parties that the importation of rice was at 
the time permitted only if and when a certificate’for 
importation could be obtained from the Food Con- 
The certificate could not be obtained and the 
execution of the contract became impossible. In a 
suit by the shipper for recovery of monies paid to 
the shipowner as advance freight under the charter 
arty, 
are that the venture for which the ship had 
been chartered having been frustrated plaintiff was 
entitled to recover the advance freight paid by bime 
to the defendant. M.GANDHA BORLIAH v. JAxoo Hassan, 
49 M. L. J. 738; 22 L. W. 842; A. I, R. 1926 Mad. 175; 
49 M. 200 i 780 


— S, 69—Co-sharers—Purchase by one of share 
of other—Vendor continuing in possession—Pay ment 
of dues to zemindar by purchaser—Suit to recover 
amount from vendor, maintainability of. 

Plaintif and defendant were co-sharers in certain 
property on which certain dues had to be paid to the 
zemindar. Plaintiff purchased defendant’s share in 
the property but the latter continued in possession. 
Plaintiit paid the dues to the zemindar for the whole 
property, and sued the defendant to recover from him 
the portion of the dues payable in respect of the 
defendant's share in the property : 

Held, (1) that after the sale of his share to the 
plaintiff the defendant was a mere trespasser and was 
not a person bound in law to pay the dues to the 
gemindar within the meaning of s. 69 of the Contract 
Act and that the plaintiff was not, therefore, entitled 
to maintain the suit ; 

(2) that the remedy of the plaintiff was to sue the 
defendant for mesne profits. M Payrpa RaMa- 
KRISHNAYYA V. BARREY NAGARAZU, 22 L W. 836; A.L R. 
1926 Mad. 152 608 


s. 74. See MORTGAGE < 762, 


S. 74—Civil Procedure Code (Act V of 1908) 
0. XXIII, r. 8—Compromise decree—Execution of 
decree—Court, whether can refuse to enforce penal 
clause-~Plaintiff agreeing to waive portion of claim 
af remainder satisfied within certain time—Penglty 
—Default in payment—Power of Court to grant 

_ relief. 
Under O. XXIII, r.3 of the C. P. C. where the 
parties to a suit arrive at a lawful agreement or com- 











promise the Court is bound to.record such agreement . 


or compromise aid to pass a decree in accordance: 
with its terms? Under the rule no option is left to 
the Court to examine the terms of the compromise 
beyond seeing whether éhe agreement is lawful or 
not. An agreement of compromise which contains a 
penal clause, such as may be covered by s. 74 of the 
Contract Act, is not in any senge of the term unlaw- 
ful, and a Court cannot refuse to record such an 
agreement merely on ghe greund of the inclusion in 

* it of such clause.» Wherea decree passed on the basis 
of sugh an ggreement, is sought to be enforced by: way 
af execution, it is open tothe Court to examine the 
compromise ‘and if it finds that the compromiss falls 
within tle purview ofs. 74 of the Coatract” Act, it 
has power to refuse to enforce tha penalty. 

Where a plaintiff agrees to accept a sumssmaller 
than that claimed by him in the suit in satisfaction 
of his entire claim eprovided payment is made by 
pertai date and the agreement provides that if the 
payment is not made by such date the plaintif would 

. e e e 
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be entitled to recover the whole of the amount elaim- 
ed by him from the defendant, ihe agreement cannot 
be said to contain a penal clause, inasmuch as the 
phaintiff after default is made by the defendant in 
payment of the smaller sum within the time limited 
merely withdraws‘the concession granted by him to 
the defendant and does not seek to recover a penalty 
by making ademand forthe recovery of the full 
amount of his claim. In such a case time must be 
regarded as of the essence of the contract and if the 
defendant fails to pay the smaller amount within the 
time agreed upon the Court has no power to relieve 
him from the consequences of such default. A 
Kisuen PRASAD v. Kung BEHARI Lat, 24 A. L, J. on 

° 7 


S. 74—Mortgage-bond payable by instalments 
—Default in payment of instalments—Whéle amount 
due on default— Interest, whether payable after “de- 
fault—Penalty—-Compensation. 

The doctrine that the Court will carry out all con- 
tracts between parties, is confined to the carrying out 
of the primary contract, and does not extend to 
secondary or subsidiary contracts which are to come 
into operation if the primary contract is broken. 
In bonds securing the payment of money, the contract 
regarded as primary is the promise to pay the amount 
due to the creditor with the interest, if any, agreed 
upon. Any further contract to be binding on the 
promisor if he breaks this contract is regarded as a 
secondary one intended to secure the fulfilment of 
the primary contract and the Courts are not bound 
to carry out such a secondary contract apart from its 
justice and reasonableness. i 

Under a mortgage transaction interest was added 
to the principal sum at the inception of the transac- 
thon and the total amount of principal and interest 
was agreed to be paid in certain instalments. The 
bond provided that compound interest was to be 
chargeable on any defaulted instalment, while the 
whole sum was to become due after three consecutive 
defaults. The mortgager made default in the pay- 
ment of three consecutive instalments and the mort- 
gagee sued to recover the total amount due under 
the bond together with interest at the rate mentioned 
in the bond payable in case of default in the payment 
of an instalment: ' 

Held, (1) that the clause in.the bond with.regard 
to the consequences of default in the payment of 
three successive instalments was in the nature of a 
secondary contract and that, therefore, the Court had 
full power*to re-open the contract and to allow 
reasonable compensation to the mortgagee under s. 74 
of the Contract Act; 

(2) that the mortgagee was entitled to compound 
interest on the defaulted instalments up to the date 
on which default in the payment of the third instal- 
ment took place; | 
- (3) that thereafter simple interest at the rate of 6 
per cont.*per annum wasa reasonable compensation 
to be allowed to the mortgagee. N PURSHOTTAM v. 
Sanc, A. I. R. 1926 Nag. 90; 9 N.-L. J. 34; 22 N. L.R. 
#236 7 295 


ss. 133,135. See C. P, C., 1908, s. 11 
772 








ss. 151, 152, 161—Railways Act (IX of 
1890), s. 22—Goods consigned to Railway for car- 
riage—Loss of goods —Suit to recover damages—Bur- 
den of proof, ` Ri 

. 





. Co-sharers—A dver'se 


Vol. 91] 


Contract Act—concld. 


Under s.. 72 of the Railways Act the responsibility 
ofa Railway Administration for the loss of goods 
delivered to it tobe carried by Railway is, subject 
to the other provisions ofthe Act, that of a bailee 
under ss. 151, 152 and 161 of the Gontract Act. 

Under s. 151 of the Contract Act a bailee is bound 
to take as much care of the goods bailed to him as a 
man of ordinary prudence would, under similar cir- 


cumstances, take of his own goods of the same bulk, 


quality and value as the goods bailed. . 
When goods which have been consigned to a 
Railway Oompany for carriage are lost, the burden 
lies on the Railway Company to show that it has 
taken as much care of the goods as a man of ordinary 
prudence would, under similar circumstances, have 
taken of his own goods ofa similar kind and that the 
loss occurred notwithstanding such care. Ifthe Com- 
pany fails to satisfy the Court on that point, it is 
liable for the loss. L PIRA or Gauri Mat-Narain Das 
vy, SEORETARY OF STATE For INDIA, 1 L. C 487 963 


s. 254—Lunacy of partner, whether dissolves 

partnership. . 

The lunacy of a partner does not.of itself dissolve a 
partnership, but confirmed lunacy is a ground for 
dissolution of the partnership ifthe other partners 
apply to the Court for a decree of dissolution on that 
groun@. C JAGAT Cuanpra BHATTACHARYYA V. GUNNY 
Haser Anmep, 30 C. W. N. 11; A. I. R.1926 Cal. 271; 
53 O. 214 f 824 


s. 264=Persons dealing with firm after 
dissolution—Notice of dissolution, absence of, effect 





of. 

ae 264 of the Contract Act applies not only 
to persons who had dealt witha firm before its dis- 
solution but also to persons who deal with a fifm 
after a dissolution or change of partners. O JAGAT 
CHANDRA BHATTACHARYYA V. Gunny Hasi Aumen, -30 C. 
W.N. 11; A. I R.1926 Cal. 271; 53 C. 214 824 


Contribution, suit for—Coejudgment-debtors—Decree, 
form of. 

In a suit by one of three co-judgment-debtors for 
contribution against the two others, the decree that 
must be passed is nota joint one against both for 
the whole amount, but a several one for a moiety 
against each ‘or his legal representative.. M SULAIMAN 
ALIKHAN' V. MENNA VENKATANARAYANA, 22 L. W. 319: A. 
1. R. 1926 Mad. 146. 166 


possession—-Ogister—Rent, 
receipt of, absence of, effect of. 

Where it is found that certain property originally 
belonged to certain co-sharers, the mere fact that one 
of those co-sharers cannot prove his actual possession 
over the property by receipt of rent from the others 
cannot operate to extinguish his title to his share of 
the property on the ground of adverse possession by 
the other co-sharers. Ih order to bar the ¢itle of a 
co-sharer by reason of the exclusrve possession of 
other co-sharers it must be found that there was an 
ouster of the former. In the absenceeof any findjpg» 
that there was an ouster or any allegation which 
would amount to an ouster of a co-sharer, the latter 
is entitled to recover possession of his share in the 
property. C Manaumap WaASEL ALI v. NaINCDDIN 
MANDAL 614 


Structures raised on portion of joint land 
. ~Partition-—Other ca-sharers, whether can be 
deprived of their share, 9 
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The mere fact that some of the co-sharers in a 
property are allowed to raise structures on a portion 
of the joint land, would not deprive the other co- 
sharers ofa share in the land when a general parti- 
tion is effected. © RASAK ALI v. HAZI ABDUL BAHU 6 


Costs—-Chamber summons adjourned to hearing— 
Costs, award of—Review of taxation—Procedure— 
Discretionary charges—Taxing Oficer, duty of-— 
Principles applicable. 


When a Chamber summons is adjourned to be dealt 
with by the Judge at the hearing of the action, the 
summons becomes merged in the hearing and costs 
relating to the summons are in the discretion of the 
Trial Judge. ~ 

No increase of charges can be allowed on a review of 

taxation over those charged in the bill of costs. 
. Ona review of taxation itis open to the party 
objecting to the taxation to show that the Taxing 
Officer erred on a question of principle or has omitted 
to take into consideration all those matters which he 
is required to take into consideration. The Taxing 
Officer is not at liberty to lay down a scale for dis- 
cretionary charges which is out ofall proportion for 
the work done. 

Charges in respect of instructions for brief are only 
discretionary in witness actions. They are principal- 
ly intended to cover the trouble and expense incurred 
in collecting evidence for the trial of an action. 
Nothing beyond a nominal charge is allowed for 
instructions in matters which are heard on affidavit. 
The reason is that all the materials for preparing the 
brief have already, been charged for. Under the 
rules of the Bombay High Court the charge for in- 
structions on motion is discretionary, but the charge 
for instructions in Chamber matters is net discretion- 
ary. 

In order to enable the Taxing Officer to exercise 
his discretion where large sums are charged for in- 
structions itis necessaly that attorneys should give 
him all the necessary particulars so that he may be 
able to decide what is reasonable to be allowed. 

The Taxing Oflicer should deal himself at first hand 
with the discretionary charges and he should dis- 
courage any tendency on the part of attorneys to 
enter into their bills amounts far in excess of what 
they exp3cb to be allowed, bacause they are afraid 


. that whatever they charge a reduction will be made. 


There is no reason why an indi*idual who files 
suit against a powerful and wealthy corporation like 
a Bank ora Railway Company should have to pay 
costs on a higher scale simply because his opponents 
are wealthy and powerful and defent would be more 
disastrous to them than if they had been companies 
of little importance. Tio some, extent the importance 
of the result of the action may affect the question of 
costs, but proper atterion must be paid to the 
difficulty or triviality of the pointe raised, and the 
existing means of knowledge jn the hands af the 
defendants to meet the attack. The Taxing Offices 
must have some sense of pyoportion, and must form 
some {dca ofthe actual work done and @he actual 
time taken by the d{lorneys in preparing the brief, 
with a wiew to awarding them reasonable remunera- 
tion for the work done, having regard also to the other 
charges made in the bill for partieular items of work, 
B PARASHURAM D, #SHAMDBASANI ve Tata JINDUSTRIAL 
BANG, Ltp., 27 Bom. L. R. 1195; A. I. R, 920 Bon, T 

. 


. et, e . % 
i082 °° 


others. See MUHAMMADAN Law 618 


Counsel, consent of, affect of—Consent based in mis- 
apprehension—Power of Court to disregard such 
epncent. See O. P. O., 1908, O. XLVI, r. 1 509 

e —, mistake of —Client, effect on. 

The plaintiffs, brought a suit in respect of the sale 
ofan entire under-proprietary tenure by the defend- 
ants. Their case was two-fold." One that in reality 
they were owners of 3/5ths of the under-proprietary 
holding which was wrongly transferred by the defend- 
ant vendors without any tifle, and, secondly, ‘that as 
regards the 2/5ths they had aright of pre-emption 
and desired to.pre-empt it on payment of a propor- 
tionate sum of consideration money., The sale took 
place in November 1922. In January 1924, the 
Counsel for the plaintiffs took up the position that he 
would pre-empt the entire property on payment of 
the entire price. The position being taken’after the 
expiry of limitation for a pre-emption suit, the suit 
was dismissed. On second appeal : 5 

Held, (1) that it required neither -wisdom nor 
knowledge of law on the part of the plaintiffs’ Counsel 
to understand that a suit for pre-emption would be 
time-barred in January 1924; ` 

(2) that this blunder on the part of plaintiffs’ 
Counsel could not deprive them ofa decree if in fact 
the allegations mads by them were true, and the suit 
should be decided in respect of the case of the 
plaintiffs as originally put forward. O Duras Baknsn 
SINGH v. JAGANNATH SINGH 442 





Court-fees—Plaint presented in wrong Court— 
Return. of plaint—Presentation in proper Court— 
Court-fees enhanced during interval—Deficit Court- 
fees, whether payable. See O. P. ©., 1908, O. VII, 
r.10 a 862 


Court Fees Act (VII of 1870), 5. 4. See PRESIDENCY 
SMALL Oause Courts Act, 1882, s. 39 751 

—— sS. 7 Iv (a), as:amended by Madras Act 
(V of 1922)—Hindu Law—Joint family—Aliena- 
tion of family property by father—Suit by son to 
set aside alienation—Court-fee payable. 

An alienation of family property by a Hindu father 
not merely as manager of the family but also as 
guardian of his minor sons is prima ‘facie binding on 
the minors who must be treated as parties to the alie- 
nation. A suit by the sons for a declaration that the 
alienation shall not alfect their share in the family 
property is in substance one for: the cancellation of 
the alienation go*far as the minors' share in the pro- 


perty is concerned and falls -within the purview of ° 


s. 7, cl.iv (a) of the Court Fees Act as amended by 

Madras Act V of 1922 awd Court-fee in such a suit 

is payable on the amount of fhe consideration for the 

alienation which is sought to be set aside. M ALAGAR 

JYENGAR V. Srinivasdelygnear, 22 L. W. 515; (1925) M. 

W.N. 777; A. I. R. 1925 Mad. 1248; 50 M. L.J. 406 

: -@ . 709 

° ———— ss, 7 ly (a), 12, as amended by Madras 

Agt (V ef Di aber nh accepted by Trial Court— 

© Deficiency in Court-fees—Appeal—A ppellate Court, 

power of, to demand geficit Court-fees on ‘plaint 

. ae or cancellation of sale-deed—Court-fee pay- 
able. "6 

A Court of Appeal, when admitting an appeal is 

entitled to demand under the provisions ofcl. (2) of 

s. 12 pf the Court Fees Act, proper Court-fees payable 

in the Appellate Gourt as well as łn the Trial Court 

Wheres according to the practice prevailing in a 

++ Court, the Chief Ministerial Officer of the Court, 


INDIAN casin, 


Co-tenants—A_ co-tenant, whether trustee farthe Court Fees Act—coneld, 


-t1925 


whose duty it is to sec that proper Court-fed? is 
paid on plaints, receives and filesa plaint and the 
Cogri acts on the footing that the proper Court-fee has 
been paid, the act of the Ministerial Officer amounts 
to a.decision of the Court within the meaning of 
cl. (1) of s. 12 of the Court Fees Act that the Court-fce 
paid is proper. : 

Plaintiff purchased some property for Rs. 2,300 
under a sale-deed executed by the defendant and 

* patd him Rs. 1,000 in cash and executed in his favour 

ea mortgage-deed for the balance of the consideration 
‘forthe sale. Plaintiff subsequently brought a suit 
against the defendant alleging that the defendant had 
practised fraud upon. the plaintiff by suppressing 
important facts in connection with the gale and 
praying for a declaration andor a-return of the 
sum of Rs. 1,000 paid to the defendant and for 
damages: b 

Heid, (1) that, inasmuch as the plaintiff could not 
demand the return of the cash consideration for “the 
sale paid to the defendant without getting the sale 
cancelled, the suit must be treated as one sub- 
stantially for the cancellation of the sale; 

(2) that, therefore, the suit fell within the purview - 
ofs. 7 iv{a) of the Court Fees Act as amended by 
Madras Act V of 1922 and that Court-fees must be 
paid onthe amount of Rs. 2,300 which was the value 
of the property ‘conveyed by the sale-de&d. M 
In re, LAKSHMI AMMAL, 49 M L. J. 608; (1925) M. W. N. 
823; A. I. R. 1926 Mad. 96 729 


s. 7 iv (f)—Accounts, -sutt for—Appeal— 

Court-fee payable. a 

A defendant appealing against a preliminary decree 
passed against him in a suit for accounts is entitled: 
to, put his own valuation on the memorandum of | 
appeal and to pay Court-fees on that valuation and 
is not bound to accept the valuation given by the 
plaintiff in his plaint. L THAKUR Das v. DAULAT - Ram, 
2 L. 0, 147 : - 32 


—— - 8 7 Ix—Suit for redemption of kanom 





and purankadom—Specified amount and paddy at’. - 


fixed price treated as principal amount—Value for 
purposes of Court-fees and jurisdiction, calculation 
of. : 

Ina redemption’ suit Court-fee is to be paid under 
-s. 7 ix, Court Fees Act, according to the principal 
monzy expressed to be secured by the instriment of 
mortgage. Since the Suits Valuation Act.has ndt fixed 
any method of valuing a redemption suit, the amount: 
of the princtpal debt must be taken also as determin- 
ing the jurisdiction, of the Court under the Civil 

Courts Act. p : 

In a suit for redemption of a kanom and 
purankadom, by which it was agreed that a particular 
sum of money and a quantity of paddy valued ata 
particular rate was fixed as the amount of the puran- 
kadom, the Court-tee is payable. on .the amount, 
stated inthe document and not on the price of paddy 
onthe date ofsuit. M SREEDHARAN. NAMBUDRI-V. 
VATTAKKAVIL KULANGARU, 22 L. W. 408; (1925) M. W. N.. 

@7a/; A. L'R. 1925 Mad. 1254 ` . 81 
——-— S. 7 Xl—Landlord and tenant— Suit against , - 

tenant and trespasser, nature of. . 

A suit for a declaration of title against certain 
persons who are treated as tenants of the plaintiff end 
for a relief against. another person on the footing 
‘that he is ‘a trespasser, does not fall: within the puri” 
view of cl. xi ofs. 7 of the Court Fees Act. CG-Hira 
Lat BANERJEE V. SURENDRA NATH SARBANGA | Red 

s 


ay - 


interpretation clause. 
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Criminal Procedure Code (Act V of 1898), 


% 4, scope of. See Divorce Act, 1869, ss. 3(1),17 ° 
~ 799 


— 8. 4. 
‘Per Rupchand, A. J. C.—It is not the duty of the 


“Court to make the law reasonable but to expound it 


as it stands. ` 6 
Section 4 of the Cr. P. GC. is an interpretation 
clause or section. Its legitimate function is to declare 
that certain words and expressions used in the Code, 
shall, wherever permissible, not only have the mean- 
ing which is generally attached to such words @nd * 
expressions but such meaning as is assigned by the. 
Jt is mot intended to annex to 
such ‘words or expressions every incident which may 
seem to be attached to them by another Act of the 
Legislature, S WALTER JOHN Brooks v. Nee Barwick, 
A. IR. 1926 Sind 58 < 99 


S,:-35—Conviction, for separate offences-~ 

Imprisonment in default of payment of fine-- 
< Sentences, whether can run concurrently. 

Where an accused person is convicted in respect of 
separate offences and is sentenced to pay a fine, or im 
default, to suffer imprisonment for a certain period 
for each of the offences of which he has been convicted, 
the sentences in default of payment of fine cannot 
be directed to run concurrently.- B EMPEROR v. Soprao 
Sesuarao, 27 Bom. L. R. 1351; 27 Cr. L. J. 111; A.I R. 
1926 Bom. 62 i © 543 
—~~—— 8, 35—Penal Code (Act XLV of 1860), ss. 71, 

148, 826—Rioting, armed with deadly weapons—~ 

Grievous hurt—Separate sentences, legality of. 

Section 35 of the Cr. P. C. empowers a Magistrate 
to pass separate sentences in respect: of convictions 
under ss. 148 and 326 of the Penal Code, subject to 
the provisions of s. 71 of the latter Code. B Piru 
Rama HAVALDAR v. EMPEROR, 27 Bom. L. R. 1371; 49, B. 
916; 27 Or. L. J. 113; A. I. R. 1926 Bom. 64 689 


$. 35—Two persons kidnapped in course of 
same transaction -Separate ofiences—Separate sen- 
tences, legality of. 

Section 364 of the Penal "Code provides for the case 
of a kidnapper whose object is that the person 
kidnapped may be murdered or may be so disposed 
of as to be put in danger of being murdered. The 
section is not applicable where the object of the 
kidnapper is to hold the kidnapped person to ransom. 
In sucha case the kidnapper can be, convicted pro- 
perly pither under s. 363 or s. 365 of the Penal Code. 
L SUMANDAR v. EMPEROR, 1 L. C. 17; 27 Cr. L. J. 64 ö 

: k 24 
s. 103 —House search—-Failure to invite 
` respectable witnesses, effect of—Search conducted by 
responsible officers, legality of. 

The object of the Legislature in requiring the pre- 
sence of two or more respectable witnesses of the’ 
locality gta house search is to guard against pos- 
sible chicanery and unfair dealing on the part of the 
officers entrusted with the execution of the search 
warrant and to ensure that anything incfiminating 
which may be said to have been found in the premises 
searched was really found there and was not introduc- 
ed by ths members of the search party. The faimr® 
to call persons of the locality as witnesses to the search 
does not, however,render the search illegal, especi- 
ally where the search is conducted by responsible 
and respectable officers in the presence of a Magistrate 
and theré is an explanation forthcoming of the failure: 
to invite the neighbours. to witness the search. . L 
ABDULLAH v EMPEROR 1 L. c. 5; 27 Cr. L. J. 13 oe 

$ 9 
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s, 110, order under, immediately after 
- acquittal of accused on charge -of receiving stolen 

property, propriety of. , . 

Immediately after his acquittal in a case unger s. ' 
411 of the Venal Code an order was passed again& 
the accused under s. 110 of the Cr P. ©.: 

Held, that in the circumstances an order under s. 
110, Cr. P. O, should not have been made against the 
accused unless a very strong case was made out. 


‘ 


against him. L` ABDULLA v. EureroR, 2 L. 0, 184; 27 | 


Cr. L. J. 190 1006 
§.133-—Nuisance—Obstruction, old, to public 

road— Proceeding under s. 183, whether can be taken. 
Section 133 ofthe Cr. P, C. is not intended to be 
employed to avoid the necessity of filing a civil suit 
in regard toa construction which has been in exist- 
ence for a long number of years. A GHURAHU Das v, 
SAHAKALRAJ Das, L. R.6 A. 190 Cr; 24 A. L. J. 112; 27 
Cr. L. J. 27; A. I. R. 1926 All, 157 59 


8.133 —Water-course leading to public tank 
—Catchment area, embankment of, cutting of— 
Diversion of water—Obstruction—Proceedings under 
s. 188, whether competent. 

A water-course carrying water to a public tank is 
a public water-course and any interference with it 
justifies proceedings under s. 133 of the Cr. P. C. 

In the centre of a catchment area there was a water- 
course flowing into a public tank. The water flowing 
through the water-course was attempted to be carried 
away by the petitioners to their own village tank, by 
building a bund and cutting anew channel and by 
cutting down a portion of the old bund of the catch- 
ment area which had existed for over thirty years, 
The effect of the petitioners’ act was to make the 
water falling on the catchment area to flow in a direc- 
tion different to that of the water-course and to pre- 
vent it falling into the public tank: 

Held, thatthe act of the petitioners amounted to an 
obstruction to the water-course and it was, therefore, 
competent to a Magistrate acting under s. 133 of the 

Jr. P. C. to direct the restoration of the embankment 

3 its original condition, 

closing up of the newly opened channel and the 

removal of all obstructions to the free flow of water to 
the „tank. M RAMASAMI OHETTIAR v. RAMANATHAN 

Cuertrar, (1925) M. AV. N. 663; 22 L, W.470; 27 Or. L. 

J. 105; A. I. R. 1926 Mad. 165 537 


88. 133, 139-A—Obstruction to public right 
—Denial of public. right—Procélure—Jurisdiction 
of Magistrate. 7 

. The first duty of a Magistrate in a case under s. 133 
of the Cr. P. C. is to deteemine whether any public 
right exists and if the party against whom proceed- 
ings have been taken denics that there is any public 
right, the Magistrate has to determine whether that 
denial is bona fide or a mere pretence. 
he is satisfied that the ¢elenialsisa mere pretence can 
he proceed to make his order absslute. Ifhe finds* 
that the denial is bona fide, his jurisdictign is gusted 
and he has no authority to enquire further. He has 
no jurisdiction to weigh the evidence dnd to deter- 
mine oh which side the balance lies, ° A 
Per Ross, J.— he intent of s. 139-A (2) of the Cr. 
P. 0. is, that, the Magistrate shoulé neither encroach 
upon the jurisdiction of the Civil Court, which alone 
can determine the existence of sach a public right as 
is referred to, nor fail to exercise his own jurisdiction 
The criterjon is that he should find evidente to sup. 
port the denial grhich he, can pronounce reliable-, 
e 
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That is necessary and that is sufficient to oust his 
jurisdiction. Pat THAKUR Sao v. ABDUL Aziz, 4 Pat. 
783; 27 Cr. L. J. 9; 7 P. L. 'R. 136; A. I. R. 1926 Pat. 170 

pe À -41 


S. 145, proceedings under—-Duty of Court to 
decide question of actual possession. 4 
“The crucial question to be decided in proceedings 
under 8. 145 of the Cr. P. C. is as to who is in 
actual possession of the subject in dispute and not 
who has the right to such possession, O ABDUL WAHAB 
v, EMPEROR, 27 Cr. L J. 44 5 


s. 145, proceedings under—Likelihood of 

: breach of peace, absence of—Procedure—Proceedings 
dropped —Notice to parties, whether necessary—Order 
“concerning disposal of property—Jurisdiction of 

Magistrate, . : 

Where after proceedings are started under s. 145 
of the Or. P. ©. the Magistrate is satisfied that a 
likelihood of a breach of the peace either did not 
exist or that it has ceased to exist, it is his duty to 
drop the proceedings and to withdraw from interfering 
with the rights of the parties in the property. An 
order dropping the proceedings in such a case is not 
liable to be attacked on the ground that notice was 
not given to the parties to show the existence of a 
likelihood of a breach of the peace. 

After dropping the proceedings, the Magistrate is 
functus oficio and has no jurisdiction to pass any 
further orders in regard to the disposal of the sale- 
proceeds of the crops on the property which had been 
attached pending the proceedings. The proper pro- 
cedure in such a case isto keep the amount in de- 
posit to enable the party entitled to it to get a decree 
ofa Civil Court establishing his title thereto. M 
DENEPUDI NARASAYYA V. CHiGuLuRI VENKIAH, 22 L. W. 
524; (1925) M. W. N. 792; 49 M. L. J. 784; A. I. R. 1925 
Mad. 1252; 27 Cr. L. J. 95; 49 M. 232 ` 399 


S. 145, proceeding under—Receiver, appoint- 
ment of—--Remuneration of Receiver, rate of. 

The rate of remuneration fixed for Receivers under 
the C. P. O. does not necessarily provide the limit of 
the rate of remuneration to be fixed:for a Receiver 
appointed in a proceeding under s. 145 of the Cr. 
P. O. The total amount of the Receiver's remunera- 
tion, however, should not in any case exceed the 
amount of the net income realized by the Receiver. N 
YaAmunapal v. Eupgror, 8 N. L. J. 167; A. I. R.1925 
Nag. 462; 27 Cr.d. J. 22 54 


s, 145 (lj, (4)—Preliminary order—Dis- 

„possession for more than%wo months—Presumption, 

whether can be extended=Magistrates, duty of, 

before passing preliminary order. 

_Bection 145 (4) of the Gr. P. Ce makes it incumbent 
on the Magistrate to decide which of the parties was 
in possession on the date of th® preliminary order and 
the proviso only applies if any other party had been 
forcibly digpossessede within two months thereof. 
. The presumption of possession in favour of a par- 
ticular party raised unde the proviso cfs. 145 (1) 
does not arfSe if the party has been out of possession 
for more than two months previou’ to the date of the 
preliminary order. * . . 

The fact that proceedings were first started under 
s. 107, Cr. P. O. and the Magistrate came to the con- 
clusion that proceedings under s. 145 would be more 

uitable after a long time, would not extend the time 
under the proviso. 6 
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Though it is competent toa Magistrate to rely on 
mere Police report in order to pass a preliminary 

` order under s. 145, Or. P. C., if he came to the con- 
clusion that there is an imminent danger of a breach 
of the peace, it is advisable that the Magistrate should 
have and carefully scrutinize other evidence before 
passing an order under the section, as the misuse of 
provisions of ss. 107 and 145 of the Cr. P, O. requires 
to be discouraged. N Nato v. ATMARAM, 27 Cr. L. J Ar 

3 A "2 
— SS. 145, 146 —I)ispute_as to possession `of 

immoveable property—* Decree of Civil Court in 

favour of one party, effect of—Magistrate, duty of 

—Attachment of property, legality of.« 

In a proceeding under s. 145 of the Cr. P. C. "the 
Magistrate has no right to compel a party who has 
obtained a decree from a Civil Court in respect of 
the property in dispute to go back to the Civil Court 
and get something else. The Civil Court would re- 
fuse to entertain his suit, the matter being res judicata. 
All that such a person can do is to. execute his decree 
and to obtain possession of his property. The Magis- 
trate can only keep possession of the property until a 
competent Court has determined the rights of the 
parties, and once that is done the Magistrate - has 
nothing to do but to give effect to the decree of the 
Civil Court. O Lacami Kuer v. PartaB Naren, 27 
Cr. L. 5.43 ~ 75 


——— ss. 145,423 (1) (d), 439—Dispute with 
regard to immoveable property—Order under s. 145 
—Revision—Receiver, whether can be appointed 
pending disposal of revision petition—High Court, 
fower of. x 
The High Court has no jurisdiction to.appoint a 

Rereiver pending the disposal of a criminal revision 

petition filed against the order of a Magistrate passed 

under s. 145 of the Cr. P. ©. M MARUDAYYA THEVAR v. 

SHUNMUGASUNDARA THEVAR, 49 M. L J. 693; (1925) M W. 

N. 772; 22 L. W. 723; 27 Cr. L.J. 126; A. 1. R. 1926 

Mad. 139 . : 702 





— s. 147—Mulammadan Law—Prayers whe- 
ther can be said on land belonging to another—Right. 
of way over land belonging to another in order to 
worship at grave, whether can be claimed. 

. Under the Muhammadan Law a Muhammadan can- 

not say his prayers on property belonging to ‘another 

without an express or implied permission of the 
owner of the property. oh 
Therefore, «a Muhammadan has no right to say 
prayers at a grave situated in land belonging to 
another and consequently cannot claim aright .of way 
to go over land belonging to another in order to 
worship at a grave situated in thatland. Pat Ram- 
PARTAB MAWARI v. Satir,. (1925) Pat. 64; A. L R. 1925 
Pat. 485; 6 P. L. T. 857; 27 Cr. L. J.4t> - 76 


e 

ss. 147, 439—User of immoveable property, 

dispute &s to~ Manager made party on behalf of 
employer~-Ivregularity—Order against manager, 
‘legality of. =, 
“the fact that the manager of an estate and not his 
employer, the owner of the estate, has been made a 
party to a proceeding under s. 147 of the Cr. P. C. is 
a mere irregularity, or at most an error of law which 
does not affect the Magistrate's jurisdiction. In such 
a proceeding,it is open to the Magistrate to make an 
order against the manager whovputs forward a written 
statement on béhalf of his employer and sets up a 
claim of the latter to the ufr of the immoveable pro- 
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perty in dispute. Pat OHHAKAURI LALL v. ISHER SINGH, 
GP. L. T. 799; 27 Cr. L. J. 142; A. I. R. 1926 Pat. ae 
S. 148—Costs of proccedings—Person not 

party, whether can be made liable. 

Under s. 148, Cr. P. C., a Magistrate has no power 
to saddle a person with costs who is not party to the 
proceedings. £ 
-————-sS. 154—Ruga by Police Oficer during in- 

vestigation, whether First Infromation Report. 

A ruga bya Police Officer Sent from the spot dur- 
ing the course of investigation, embodying the sub- 
stance of the Complainant's report made previously 
and somé result of the investigation neither signed 
nor thumb-marked by the complainant is not a First 
Information Report within the meaning of s. 154, Or. 
P.O. L UHOGHATTA v. EMPEROR, | L. 0.416; 27 Cr. L. 
J. 191 697 


———— $. 162—Copy of statement made by pro- 
secution witness to Police at investigation, when to 
be granted. ~ 
The stage in an enquiry or trial at which an accused 

person is entitled under s. 162 of the Cr. P.O. to 
ask the Court to furnish him witha copy of a state- 
ment wade by a prosecution witness to the Police in 
the course of investigation is when the witness is 
called for the prosecution; that is, when he is under 
cross-examination, and has already made the state- 
ment which the accused wishes to contradict by proof 
of his former statements to the Police. 

The accused is not entitled to copies of the state- 
mentsmade by prosecution witnesses atthe Police 
investigation before their cross-examination is opened, 
M In re Peramasamit Racupe, 22 L. W. 784; 27 Cr. P. 
J. 100; A. I. R. 1926 Mad. 183 532 


S. 162—Statement by accused to 

Police, whether admissible. 

An investigating Police Officer cannot be questioned 
as to matters which the accused is alleged to have 
stated to the Police before his arrest. N SHEOSATYA- 
NARAYANLAL V. EMPEROR, 8 N. L. J. 217; A. 1. R. 1926 
Nag. 1; 27 Cr. L. J. 161 945 
——— 8. 165—Search for property not believed to 

be stolen, legality of. * 2 

Section 165 of the Cr. P. C. does not authorize a 
Police Officer to make a search only for what is 
stolen or believed to be-stolen property, but permits 
him to search for anything necessary for the pur- 
poses of an ‘investigation into any offence. A EMPEROR 
v, Param Suru, L R 6 A. 173 Or; 23A. L.J. 1037; 27 
Cr. L. J, 11; A.I. R. 1926 All. 147 : 43 
S. 179—Husband of woman who commits 

bigamy residing in one place—Woman removed to 

another district—Jurisdiction of Court, 

husband resides. ° 

Where the husband of a woman who je-marries 
resides ab one place but the offence of bigamy and 
adultary is committed at another, the Court having 
jurisdiction over the place where the husband reside: 
has jurisdiction to try the case by virtue of s. P 
Or. P. O. A Munir v. IMPEROR, L. R. 6A 209 Cr; 27 
Or. L. J. 101; 2£ A' L J. 155; A. LR. 1928 All. 189 

533 
== 85. 180,181 (3)—Penal Code (Act XLV of 
1860), s. 412—Possession of stolen property—-Place 

of trial —J urisdiction of Courts. 4 

The offence of being in possession of stolen property 
may be enquired info and tried either in the district 


62 


made 








O Limprror v. OHET Kuan, 27 Cr. L. J. 21- 


where ` 


in which the property was stolen or in the district 
in Which it was found to be dishonestly possessed. A 
Emprror v. Bria, L. R. 6 A208 Cr.; 27 Or. L. J. 21; 24 
A. L. 3.148: A L R 1926 All. 167 

s, 195. See Atso Or. P. C., 1898, s. 476. 


——— s. 195, as amended by Act (XVIII of 1923) 
—-Sanction for prosecution—Prosecution begun under 
old Code—Proceedings after introduction of new 

* Code, validity of. j 





+ The alteration in s. 195, Or. P. C, as to the pro- 


` 


cedure relating to the grant of sanction for prosecu- 

tion introduced by Act XVIII of 1923 cannot invali- 

date proceedings validly begun under the old pro- 
cedure. N Wasupeo v. Emprror, 27 Cr. L. J. 181 

997 

s, 195—Sanction to. prosecute granted by 

Munsif—Appeal, forum of? 

For the purposes of s. 195 of the Or. P. C., a 
Munsif is subordinate only to the Senior Sub-Judge 
and an appeal from an order of a Munsif refusing or 
granting a sanction lies to the Senior Subordinate 
Judge and not to the District Judge. L JAWALA SINGH 
v. MADAN Goran, 1 L. C. 7; 27 Cr. L J, 75 251 


—————- 88. 195, 476—Affidavit, false statement in 

- -Prosecution for perjury-- Procedure. 

Section 195, Cr. P. C., lays down a rule to be 
followed by the Court which is to take cognisance of 
an offence specified therein, while s. 476 of the Code 
contains directions for the guidance of the Court 
which desires to initiate a prosecution in respect of 
an offence alleged to have been committed in, or in 
relation to, proceedings before it. 

Under the Or. P. C., as amended by Act XVIII of 
1923, the Court desiring to initiate proceedings for 
perjury has no alternative but to prefer a complaint 
in writing and to forward it to a Magistrate of First 
Class having jurisdiction to entertain it. L EMPEROR 
v. Qapir BAKHSH Saag, 1 L. C. 475; A.I R. 1925 Lah. 
312; 6 L. 34; 27 Cr. L. J. 98 530 


ss.195, 476—General Clauses Act (X of 

1897); s.6--Sanction to prosecute—Amendment of 

Gode—Right to more superior Court for revoca- 

tion of sanction, whether taken away. 

A Magistrate granted sanction for the prosecution 
of the accused foran offence under s. 211 of the 
Penal Code and a complaint was filed before a com- 
petent Magistrate pursuant thereto before the amend- 
ment of s. 195 of the Cr. P. C. by A&t XVIII of 1923. 
Thereafter the accused moved the District Magistrate 
to revoke the sanction under sub-s. (6) of s. 195 of the 
old Or. P. O. : . 

Held, that notwithstagding the amendment of the 
Code and the re-construction of the whole procedure 
with regard to sanctions, theeDistrict Magistrate 
had jurisdiction to entertain the application of the 
accused and to revoke “the sænction granted by the 
lower Court if it appeared to him that on the imerits 
the sanction should not have been granted. e : 

Alterationg by a new Act in the form of procedure 
are always retrospective, uraless there is some good 
reason avhy they should not be . A 

But if the newsAct touches a right in existence at 
the passing ef the Act, it cannot Be held to act re- 
trospectively unless a clear intention to that effect is 
manifested. une 

A right of appzal is only by Séatute. Its not in 
itself a neeessary part of the procedure in an action 
but is the right of entering a Supreme Court and in, 





hd 
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voking its aid and interposition to redress the error 
of the Court below. ; 
The power to apply toa higher Court to revoke a 
arfotion by an inferior Court is not a mere matter of 
procedure but isa substantive right and by virtue of 
s. 6 of the General Clauses Act such right is unaffect- 
ed by a change in the law relating to sanctions, M 
RAMAKRISHNA IYER v. SITHAT Aman, 49 M. L. J. 223; 


(1925) M. W. N. 684; A. I. R. 1925 Mad. 911; 48 M. 620; , 


22 L. W. 879; 27 Cr. L. J. 91 395 


———- 88.195, 476—Penal Code (Act XLV of 
-1860), s. 198—Sanction for prosecution for perjury 
—Trial, commencement of—Amendment of Code, 
effect of—Trial, legality of. 

Sanction for the prosecution of an accused person 


for the offence of perjury was granted to 9 private . 


individual under s. 199 of the Cr. P. C., and the trial 
of the accused commenced under the provisions of 
that Code. -Before the trial was concluded the Code 
was amended and the procedure with regard to sanc- 
tion for prosecution was abolished : 
. Held, that the trial was not affected by the amend- 
ment of the Code inasmuch as the Court having 
taken cognizance of the case lawfully its jurisdic- 
tion to try the case to its conclusion was not ousted 
by the subsequent amendment of the Code. 
Per Wallace, J—Once a Court is properly seized of 
a case no amendment of the law except an amendment 
which takes away its jurisdiction to try the case, can 
affect the Court's authority to proceed with the. trial. 
The consequence of an amendment of procedure 
is not that all matters ‘properly begun under the old 
procedure collapse and have to be begun again under 
the new -procedure, but that they shall be continued 
under the new-procedure from the time when the new 
procedure came into force. on 
The necessity of a sanction order for the initiation 
of criminal proceedings is a mere barrier which has to 
be‘crossed before a Court reaches’ the stage of trial 
and once that barrier has been crossed the jurisdiction 
of the Court to try the case is not taken away By the 
fact that the procedure with regard to the crossing of 
that barrier has subsequently been abolished pr 
altered. z i 
Per Madhavan Nair, J.—A trial which has been 
properly begun on a sanction order granted to a 
private individual under the provisions ofthe Cr. 
P. ©. before its amendment cannot be regarded as 
haying been vitiated by an alteration in the procedure 
with regard to the initiation of proceedings laid down 
in the amended Code. M Inre Appaswamy Iyer, 49 
JM. L. J. 276; (1925) M.W. N 668; 22 L. W. 554; A. I. R. 
1925 Mad. 1122; 27 Cr. L. J. 84 388 


—~———— $8. 195 (1) (D), 476—Penal Code (Act 
XLV of 1860), ss. 909,211—False charge—Abetment 
'— Complaint against abeitoy—Jurisdiction of Court 
—High Court, power Pf, to make complaint. 
A Court has jurisdiction to make a complaint under 
8.476 ef theeCr. P C én respect of an offence under 
s3211 read with s. 109 of the Penal Code against a 
person who was not himsekla party to the proceeding 
which form’ the subject of the complaint? . 
Section 476 of the Cr. P C. gives*the High Court 
as a superior Court full powers to laya complaint in 
any or every case in which it appears expedient in the 
ends of Justice to do go, and there is nothing in the 
Code to justify the tontention that that power and 
jurisdiction is taken away because in casef a com- 
pleint or refusal to lay a complaint by some subordi- 
Š i e 
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nate Court under that section, an ‘appeal is allowed. 
R JiMPEROR v. Syep Kuan, 3 R. 803;.A. I. R. 1925 Rang. 
3219 27 Cr. L. J. 4) 36 
———— ss. 195 (1) (c), 476—FPenal Code (Act XLV 
of 1860), ss. 465,°467—Document produced in pro- 
ceeding—Forgery — Complaint by Court, whether 
` necessary. . | 
The language of s. 195 (1) (c) of the Cr. P. C. is wide 
engugh to include any document produced or given in 
evidence in the course of a ‘proceeding, whether pro- 


“ duced or given in evidence by the party who is alleged 


to have committed the’offence or by any one else. 
The intention of the Legislature in the framing of 
the section was to give authority onlyeto the Court 


. in which a-proceeding was pending to file a complaint.” 


in respect of documents which were produced or given 
in evidence before it. B In re BHAG VYANKATESH Olla- 
KORKAR, 27 Bom. L. R. 607; 49B. 608; A.T. R. 1925 
Bom, 433; 27 Cr. L. J. 69 245 


s. 198—Bigamy, abetment of—Complaint 

by husband, whether necessary. h 
The provisions of s. 198, Cr. P: C., do not apply to` 
a charge of abetment of an offence therein referred to 
and, therefore, no complaint by the person aggrieved 
is necessary where the charge is one of abetment of 
and not of the substantive offence of bigamy. A 
MUNIR v. Emperor, L. R. 6 A. 209 Or; 27 Cr, L. 9.101; 
24 A L. J. 155; A. I. R. 1926 All. 189 p 533 


——— 8S. 202, 203—Complaint against -Police 
‘Officer—Witnesses of complainant, examination of— 
Procedure. z 
Complaints against Police Officers should be handl- 

ed with the greatest care and the complainant in 

such cases should be given every facility to prove 
his allegations. The complaint should not be dis- 
missed without examining the witnesses whom the 
complainant wishes to produce, M DEVASIKAMANI 
MUDALIAR v. NARAYANA PRASAD, 27 Cr. L. J. 107; A. I. R. 
1926 Mad. 288 s “539 


ss. 209, 213--Case triable by Sessions 

Court—Evidence. disbelieved by Magistrate—Dis- ` 

charge, order of, whether proper —Procedure—Duty 

of Magistrate. , 

If a Magistrate hearing a chafge triable by the Court 
of Session comes to the conclusion that the evidence 
before him is totally untrustworthy and that there is 
no reasonable possibility of the case resulting in a 
conviction, he is entitled, and’ it is, indeed, his duty, 
to discharge the accused under s. 209, Cr. P. O. The 
same ‘result follows if he comes to a similar conclu- 
sion after framing a charge and hearing witnesses 
for the defence under s. 213 (2) of the Code. This 
discretion must, however, be carefully exercised, and 
‘wherever there is a possibility that different Courts 
might take different views of the evidence, the Magis- 
trate, eventhough he may himself not think the evi- 
dence sufficient for a conviction, should leave it to the 
Sessions Court to pronounce finally upon the matter. 

Per Sulaimaned.—The policy of the Legislature is 
Maf serious offences should be tried by Sessions Judges 
who are ordinarily'more experienced than Magistrates. 
They are the proper Courts for prénouncing an opin- 
ion as to the guilt or innocence of accused persons in 
cases triable exclusively by -the Sessions -Court. 
Where, howewer, the evidence is wholly untrustworthy 
and thé Magistrate is satisfied -that it cannot lead, to 
a conviction, he would be perfectly justified in dis- 
charging the accused, even though he has already 
e 
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framed his charge. The Magistrate has to see whether 
there are sufficient grounds for commitmentor not. 
If heis satisfied that the evidence is altogether pn- 
trustworthy and not fit to be acted upon he may dis- 
charge the accused. He should not, however, try to 
weigh the 
balancing the evidence on-both sides decide whether 
the guilt ofthe accused has or has not been conclu- 
sively proved. A AKBAR ALI v. Rasa BAHADUR, A. I. 
R. 1925 All, 670; L.R. 6 A. 185 Cr; 27 Cr. L. J. 2;94 


A. L. J. 133 ; 34 
———— 5.211, See Cr. P. C., 1898, s. 291 806 


8. 215—Commiiment, whether can be ques- 
tioned; in appeal against conviction. 

A commitment once made stands, unless quashed 
by the High Court, and if it is not quashed the trial 
of the person committed must take place in pursu- 
ance thereof. After a trial has ended it is not open 
to the accused to impugn the commitment, inasmuch 
as a commitment can- be quashed with only one 
object, namely, that the trial of the person committed 
may not take place, and where a trial has already 
taken place it serves no purpose to impugn the com- 
mitment. L Nazir SINGH v. JMPEROR, A, I. R. 1925 
Lah, 557; 7 L. L. J. 428; 27 Cr. L. J. 134 806 


———— $,221—Charge, form of—Murder, charge of. 
The charge-sheet corresponds to the Inglish indict- 
ment, and itis very much more thanamere form. 
An accused person is entitled to be informed with the 
greatest precision what acts heis said to have com- 
mitted, and under what sections ofthe Penal Code 
those acts fall. i 
_ A charge of murder should set forth whether the 
blows inflicted were inflicted with the intention of 
vausing death, or they were sufficient in the ordinary 
course of nature to cause death and were intention- 
ally inflicted. A charge under s. 302, Penal Code, 
should follow the language of s. 300 of the Code, 
which contains the definitjon of murder. O SHEO 
SHANKAR v. Emperor, 2 O. W. N. 862; 27 Cr. L. J. 62; 
A. I. R. 1926 Oudh 149 238 


88, 227, 221—Charge, contents of—Sessions 

Judge, duty of Amendment of charge. 

A Sessions Judge when he receives an indictment 
should. compare the charge-sheet with the language 
of the,section under which the charge has been drawn 
up and, when necessary, amend the charge-sheet, using 
so far as possible the words of the section. 

A charge sheet should never contaih more than 
what it is necessary for the prosecution to prove. O 





BHULAN v, EMPEROR, 27 Cr. L. J. 57 233 
——-— 88. 227, 237. See Portce Act, 1881, s. 34 


chs 888 
——— "5, 234—Penal Code (Act XLV of 1860), s. 

4ll—Receiving stolen proper{y—Ingredients of 

offence-—Charge "relating -to several items forming 

subject-matter of separate thefts, legality” of. 

The offence of receiving stolen property under s. 411 
of the Penal Code is an offence of yeceiving a par- 
ticular article of stolen property or property stoles 4%% 
.a particular theft and it is. necessary that the par- 
ticular article .stolen should be alleged to be stolen 
and, if possible, traced to its origin. ` 

A charge under s. 411 of the Penal Code of having 
recaived six specific animals belonging tg five specific 
pergons and stolen by five different acts of theft is 
illegal and, wholly vitiates the trial. S Hyper 
v. EMPEROR; 27 Cr. Iy J, 32° 64 


probabilities of the case and “then after 
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———— 88. 234, 235—Penal*Code (Act XLV of 
1860), ss. 866, L20—Offences committed by accused 
in distinct and separate transactions—Joint trial, 
legality of--Kidnapping and cheating. e 
The operation of ss, 234 and 235 of the Or. P. c® 

cannot be combined. 

Where different offences have been committed by 
the same accused intwo sets of separate and in- 
dependent transactions, the offences cannot bè triod 
“together in one trial. z 

Two girls were kidnapped by the accused on difer- 
ent dates and were falsely passed off as Chhatri girls 
on receipt of money from the complainant who wanted 
a wife for himself and a wife for his brother. The 
accused was charged with and tried for separate 
offences of kidnapping and cheating in respect of each 
girl in the same trial : R 

Held, that the trial was" bad on account of mis- 
joinder of charges inasmuch as the case did not in its 
entirety come either under s. 234 or under s. 235 of the 
Cr. P. ©. A Fauspar Manto v, limpzror, 27 Cr. L. 
J. 143; 24 A. L. J. 239 4 815 


——— 8.237. See Potton Aor, 1861, s. 227 888 
———— 8. 244 (2)—Witness, refusal of, to appear, 

effect of —Magistrate, power of, to compel attendance. 

Under sub-s. (2) of s. 244 of the Cr. P. ©. the 
Court cannot compel a witness to appear before it, if 
the witness refuses to appear. In such a case, the wit- 
ness may be liable for disobedience of the summons 
but a complainant or accused is not entitled to ask the 
Court, as a matter of right, to compel attendance of a 
witness, who does not care to attend in obedience to a 
summons. . A 

A Magistrate, therefore, is not bound to re-issue 
the summons in such a case. It is in his discretion to 
issue a fresh summons if he likes, but the Code does 
not compel him to do so.: M SELVAMUTHU v. CHINNAP- 
PAN OHETTIAR; 27 Or. L. J. 76 252 


< S. 250—Compensation, order directing 
payment of—Notice to complainant, absence of, effect 

- of-—Complainant absent at time of announcement of 

judgment—Procedure. 

Where at the time of announcing judgment in a 
criminal case the complainant is absent dnd the 
Magistrate proposes to make an order directing the 
payment of compensation under s. 250 of the Cr, P. C. 
the proper procedure isto issue a summons for the 
attendance of the complainant and to give him dn 
opportunity of showing cause why en order under 
s. 250 should not be made against him. An order 
under that section made withéut giving the complain- 
ant an opportunity of alfowing cause against the 
order is illegal and cannot be allowed to stand, A 
Kanka v. RANJIT SINGH, 27 Or. L. J. 126; 24 ALL. J 
170 . sS 704 

5, 250—Complainagt directed to pa 7 
pensation exceeding Rs. 50 Apical whether les Ca 

Where the total amount of compensatign ordgred to 
be paid by a complainant in one particular cage 
exceeds Rs? 50, there is a right of appeaf under cl (3) 
of s. 250 of the Cr. P. C., even though the amount of 
compensation to bes paid to each individual accused 
personmay pot exceed the sum of Rs. 50. A SUMARIA 
v. EMPEROR, 27 Cr. L. J. 146; 24 A. L. J. 167 882 
S. 250—Offences triable by Magistrate and 
Sessions Court—Discharge of acgused—Compensation 
whether, can.be awarded, s , 
An order pasged under s, 250 of the Or, P, Qe 

. * 





woos "e 


Criminal Procedure Code—contd, , e 


awarding compensation to an accused person must be 
confined to Summons Cases. . 
Where a complaint is filed against an accused per- 
sone jn respect of offences some of which are triable 
txclusively by a Magistrate and some by the Sessions 
Court and the accused after trial by a Magistrate, is 
discharged in respect of all the offences, an order for 
compensation against the complainant under s. 250 of 
the Cr. P.O. cannot be passed. A Harmar Dat 2. 


MAKSUD Aur, L. R.-6 A. 188 Cr.: 23 A. L. J. 1056; 27 * 


Or. L. J..6; A. I. R. 1926 All. 159; 48 A. 166 38 


s. 250—Report made to Police—Acquittal of 
accused—Case held to be false and frivolous — 
Compensation, award of, legality of—Order awarding 
compensation signed separately, effect of. 

Where a proceeding taken by a Magistrate to award 
compensation to the acctsed under s. 250 of the Cr, 
P. O. is a continuation of the original proceeding 
against the accused, no objection can be taken to the 

roceeding merely on the ground that the Magistrate 
hae signed two separate orders, one in respect of the 
acquittal of the accused and the other directing pay- 
ment of compensation to him. 

Where a report is made to the Police which is 
false, frivolous or vexatious with the intention that 
action should be taken against the persons mentioned 
in the report, there is nothing to preveut the Magis- 
trate who tries the case to award compensation to the 
accused under s. 250 of the Cr. P. ©. against the 
person who made the report. A Jarras SINGH v. BANSI, 
L. R.6 A.193 Cr; 23 A. L. J. 1054; 27 Cr. L. J. 35; A. 
I. R. 1926 All. 165 67 


s. 288—Sessions trial—Statement made 
before Committing Magistrate, portions of, whether 
can be transferred. 

Where a Sessions Judge wants to rely upon the state- 
ment made by witness before the Committing Magis- 
trate, the whole of it should be filed and it would then 
be open to the Court to come to a conclusion after 
weighing the evidence. It isirregularto mark only 
- portions of the statement made before the Magistrate 
and to use such portions for the purpose of contradict- 
ing the statement made before the Judge bythe wi 
ness. M In re AYYAPERVMAL PILLAT, (1925) M. W. N. 
319; A. I. R. 1925 Mad. 879; 22 L. W. 405; 27 Or. L. J. 
18 50 
ss. 291, 211—List of defence witnesses not 

filed till late stage—Absence of witness—Adjourn- 

ment, right to. œ : 

Where an accfised person does not file a list of 
witnesses under s. 211 of the Cr. P. C., he is not 
as of right entitled to an adjournment of the trial by 
yeason of the fact that one of the witnesses summoned 
at his request ata late stage Ras‘not turned up. L 
Nazir SINGH V, EMPERQR, A. I. R, 1925 Lah. 557; 7 L. 
L. J. 428; 27 Or. L. J. 134 806 
ss. 297, 296,,367-eCharge to Jury—Heads 
e of charge, record ef —Duty of Judge—-Formulation of 

questions for Jury, whether proper. 

Jn a’ Sessions trial the Judge should charge the 
Jury as soon a$ possible after the case for the defence 
and, the prosecutor's reply, if any, are conclude. It 
is undesirable that the Jury should separate prior to 
the charge. . . š 

Where heads of the Judge's charge to the Jury are 
written out before thecharge is delivered they should 
be placefl on the recogd by the Judge as soon as he 
may find i? possible to do so and whilst whgt he said 
ig fresh in his recollection. 4 é 

e 
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` Pat, 797; 27 Cr. L. J. 49; 7 P. L. T. 239 
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The record of the heads of charge to the Jury need 
not be meticulous or lengthy but it must give.accurate- 
ly the substance of what the Judge said to the Jury so 
that the High Court may, if the occasion arises, be able 
to ascertain from the* record whether the law and the 
facts relative to the case were fairly and properly 
put’to the Jurors. A charge which states that certain 
sections of the Penal Code were read over and ex- 
plained to the Jury is quite unsatisfactory and cannot 
be approved of. 

The objectof the heads of chargeis to inform the 
High Court, should ocea8ion arise, of what direction 
the Judge gave in law to the Jury and the nature of his 
summing up of the evidence not only for the prosecu- 
tion, but also for the defence. The heads of charge are 
not intended to be an exhaustive detail. of every par- 
ticular which the Judge may have addressed to the 
Jury. The Judge is not bound to address himself in 
every particular and in every detail to every suggestion 
put forward by the defence. Jt is the duty of the 
Judge fairly and candidly to point out the main and 
salient features of the case from the point of view of 
the prosecution and of the defence, respectively. In 
doing so he is entitled to take into consideration the 
speeches made upon both sides by the Crown and by 
the prisoner's Counsel in considering his presentation 
of the evidence to the Jury. The lKeads of eharge 
should record in an intelligible form and with suffi- 
cient fulness the points of law and the directions 
given by the Judge to the Jury, and the record should 
represent with accuracy the substance of the charge by 
the Judge. 

Where a record of the heads of the charge to the 
Jury shows insufficient material to enable the High 
Court to judge what the Sessions Judge told the 
July and there*are serious omissions in directing 
the Jury on the facts and the law which may have 
occasioned a verdict different to that which would 
have been otherwise given, the verdict cannot be up- 
held in appeal. 

An appellant who seeks to set aside the result of a 
trial by Jury has a task of considerable magnitude and 
must, to be successful, present a case of real substance. 

In a complicated case the formulation of specific 
questions for the Jury's reply nt the conclusion of 
the delivery of the Judge's charge is helpful to the 
Jury and is useful in deciding the legal eifect-of the 
Jury's findings: but the formulation of such ques- 
tions requires great care and the questions should be 
confined within the narrowest possible compass: in a 
large numbef of cases such procedure is not requisite 
asa simple finding of guilty or not guilty serves all 
necessary purposes. . 

Per Kulwant Sahay, J—In a complicated case the 
Judge in his charge to the Jury ought not only to 
explain the law but should also draw the attention of 
the Jury to the evidence in the case and explain 
how they should apply the lawas explained by him 
to the particular facts of the case. He should explain 
to them what are the points which they ought to take 
into consideration in arriving attheir verdict. Pat 

c SINGH v. EmPEROR, 4 Pat. 626; A.I. R. 1925 

. 225 
——— 88. 297, 298, 423—Charge in favour of 
defence—Verdict of guilty—isdirection~- Defence 
case not adequately put—Evidence, inadmissitle, 

admission of, effect of. y 

Where a charge is, as a whole, distinctly favourable 
to the defence, it is a matter f gregh difficulty to say 

e 
° ` 
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that there was any misdirection which has misled the 
Jury into giving a verdict of guilty. It isnot enough 
for the purpose of establishing a misdirection to.shgw 
that the Judge might havé laid much more stress 
than he has laid on the defects in the prosecution case. 

Where, however, the defence case is not adequately 
put before the Jury and evidence is admitted which 
should have been excluded, the verdict of the Jury 
cannot be maintained. M In re VOLLAYAN AMBALAN, 23 
L. W. 90; 27 Cr. L. J. 176 960 


337.—Approvew—Diserepaneies_ intro- 

duced into statement intentionally—Pardon, forfei- 

ture of. é 

When a pardon has been tendered to any person 
under s: 337 of the Cr, P. O. be. should nst be tried 
for the offence in respect of which the pardon has 
beéa tendered unless the prosecution establishes a 
breach of the condition on, which the pardon was 
tendered and there is proof that the accused has either 
wilfully concealed material facts or given false 
evidence. Mere trifling discrepancies elicited in cross- 
examination are not sufficient to justify the forfeiture 
of the pardon tendered and accepted. Where, however, 
the person to whom the pardon has been tendered 
purposely introduces discrepancies into his statement 
in ordey that the Court might hold that he is not a 
reliable witness he forfeits his pardon and is liable 
‘to be prosecuted for the offence in respect of which 
the pardon was granted. L AHMED v. EMPEROR, 1 L. 
O. 33; 27 Or. L.J. 77 253 
8.342, See Pena Cope, 1869, s.193 530 


—~-— S; 342—Eramination of accused—Accused 
examined after examination of some witnesses for 
prosecution—Hzamination, absence of, after close af 
prosecution case—Trial, legality of. 

The word “shall” in s. 342 of the Cr. P. C. makes 
the duty imposed. on the Court of questioning the 
accused generally on'the case, after the witnesses for 
the prosecution have been examined and before he is 
called on for his defence, mandatory and not merely 
discretionary. 

Where an accused person is examined after only 
a part of the prosecution evidence’ has been recorded 
and is not examined again after all the witnesses 
for the prosecution have been examined, there is no 
compliante with the provisions ofs. 312 of the Or. P. 
C.and ‘the whole trial is vitiated. L Graza ALI v. 
Emperor, 1 L. ©. 12; 6 L. L. J. 618; A. I. R.1925 Lah. 
288; 27 Cr. L. J. 87 . 391 


——*— s,342—Examination of accused, object of— 
Cross-examination of accused, legality of—Consulta- 
tion between several accused, whether permissible. 

| There is no provision of law under which two 

persons who are being tried jointly for the same 

offence “are debarred from making a consulted state- 

ment in their examination under s. 342 of the Or. P. O. 
The object of the examination of an accugtd person 

under the provisions of s. 342 of the Cr. P. C. is to 

enable the accused in his own interegts to give an 


-—--—— S$. 


l 





explanation of the circumstances appearing in Wi 
-evidence against him. It is not open to the Court to 
examine an accused person for the purposs of-filling 
up gaps in, the evidence for the prosecution. An exa- 
- mination of an inquisitorial nature is both improper 
anti illegal. The examination of the acgused must 
not be conducted in the manner of cross-examination 
of an adverse witness by Counsel. Such examination 
seriously prejudices the ac@used in his defence and 
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vitiates the trial. N MAHADEOSINGH v. IUMPEROR, 8 

N. da. J. 190; A. I. R. 1925 Nag. 403; 27 Or. L. J. 66; 22 

N.L. R.1 4 242 

— S$. 342—Examination of accused —Gengnal 
question, whether sufficient. 

A formal question in general terms is a sufficient 
compliance with the mandatory provisions of s. 34}, 
Cr. P. O. relating to the examination of theaccused after 
the cross-examination of the prosecution witnesses, 
‘although in a particular case, it may be open to and 
advisable for the Court, in the exercise of its dis- 
cretion, to put more specific questions. N Wasrpey v. 
EMPEROR, 27 Or, L. J. 181 997 


8. 342—Summons case-~Failure to examine 
accused, effect of—Illegality. 

The omission in a summons case to comply with 
the provisions of s. 342 of the Cr. P. C. constitutes 
an illegality which vitiates the trial and not a mere 
irregularity. Such an illegality cannot be waived by 
the consent of the accused or his legal representative. 
B GAMADIA v. EMPEROR, 27 Bom. L, it. 1405; 27 Or. L. 
J. 165; A. 1. R. 1925 Bom. 57 949 
——-—— S. 367. See Cr. P. C., 1898, s. 297 225 


———— 8. 367—Appellate Court, judgment of-~ 
Failure to discuss facts—Revision. 
A judgment of an Appellate Court which neither 








“discusses the facts of the case nor disposes of the 


grounds of appeal is notin accordance with law and 

is liable to be set aside by the High Court in prevision. 

L HURMAT ALI v. EMPEROR, 1 L. C. 399; 27 Cr. L J. 114 

690 

ss. 367, 16—Bench of Magistrates—Chair- 

man differing from majority—Judgment of Court, 
how to be written—Procedure. 

Where the Chairman of a Bench of Magistrates is 
opposed to the majority of the Bench, and is not pre- 
pared to write a judgmeut for the majority, one of the 
majority ought to write the judgment and that should 
form part of the record, so that, the High Court in 
revision may know the reasons for the opinion of the 
majority. M In re Dyra SEETHARAMAYYA, 27 Or. L. J. 
90; 23 L. W. 537 394 
—;— S$. 369—JSudgment, what is—Criminal 

appeal, dismissal of, for default—F'resh appeal, 

maintainability of—Review, power of. 

Once acriminal appeal has been dismissed, another 
appeal cannot be heard atthe instance of the same 
appellant on the ground that on the previous occasion. 
owing to some mistake, Counsel di? pot appear for 
the appellant. 

The word “judgment” in s. 369, Cr. P. C., means 
and refers to the judicial aes ofthe Court in finally 
disposing of the case apd indicates the order of the 
Court when it is read out and signed by the Judge 
and not the formal ordar on the judgment subsequent- 
ly drawn up and issued merely as a clerical act by 
the ministerial officer of the Court. When the Court 
delivers and signs the judgment it Wecomes final and 
it has no power thereafter to revigw its orger or,alter 
the judgment in any manner or to any extent. M In ra 


@ ARUAMUGA PADAYACHI, 23 L. W, 56; 27 Cr. Bi. 0. 184; 50 
1000- 


M. L. Js 51; (1926) M. W. N. 147 . 

ss. 370, 842—Presidency Magistrate-—Judg- 
ment, contepis of-—Hxamination of accused, par- 
ticulars of, record of—Reasons for conviction, 
whether must be recorded. . A 
Where in a trial before a Presidency Magistrate the 

accused isgxamined under s. 342 of the CrP. O., it 








is the duty of thes Magistrate to record the substance, 
Ld 
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of the examination %f the accused and his plea in the 
judgment: In a case in which such Magistrate inflicts 
imprisonment or fine excgeding Rs. 200 or both, a 
brigf statement of the reasons for the conviction must 
“also be recorded. Where these particulars are omit- 
ted the judgment is not in conformity with the re- 
quirements of s. 370 of the Or. P. C. and is liable to 
be set aside. C ISMAIL Sua v. EMPEROR, 27 Or. L. J. 
110 : 542° 


s. 408 (b)—Assistant Sessions Judge, trial 
by—Sentence of imprisonment exceeding four years” 
inflicted on one accused—Smaller sentences inflicted 
on others—Appeal, forum`of. ©  . 

Where an accused person has been sentenced by an 
Assistant Sessions Judge to imprisonment for more 
than four years, all other accused persons convicted at 
the same trial must appeal against their convictions 
to the High Court even though they themselves have 
received sentences of less than four years and even if 
the accused who has been awarded more than four 
years does not choose to appeal. A Desr Din v. 
Emperor, 27 Or. L. J. 179; 24 A. L.J. 151; A. I. R. 1996 
All, 160 ., 959 


——-—_88. 421, 561A, 369—Appeal, dismissal of, in 
absence of appellant—-Dismissal, whether can be set 
aside—Review, power of. 

‘An appeal can be rejected under s. 421 of the Cr. 
P.C. without any formality. No judgment need be 
recorded in such a case and no reason of any descrip- 
tion need be given. ~ 

- Where an appeal is dismissed in the absence of the 
appellant and his Pleader after giving them a 
reasonable opportunity of being heard in support of 
the appeal, the dismissal must be taken to be under 
s. 421 of the Or. P. O., and is not open to review. 

Obiter dictum.—Section 56lA of the Or. P. C. 
which is of a very general nature does not -em- 
power the High Court to. review its judgment. L 
Nazar MunaMMaD Kuan v. HARA SINGH BeDI, 2 1. O. 





103; 27 Or. L. J. 23 55 

——— 5, 423 (1) (d). See Cr. P. C., 1898, s. 145 
702. 

s. 423 (2)--Sessions trial—Prosecutton 


witnesses not present—Adjournment, refusal to grunt 

—Discretion of Court—Jury directed to record verdict 

of “not guilty” — Misdirection—A ppeal—Verdict, 

whether can be set aside. 

On the date fixed for the trial of a Sessions case no 
witnesses for tRe prosecution were present and the 
hearing was adjourned to the next day. Again there 
were no witnesses presente and the Judge refused to 
grant any further adjournment and called upon the 
accused to plead and empandiled aJury. He then 
directed the Public Prosecutor, to open the case, and 
the latter did so under protest and informed the 
Court that he had no witnesses present to support the 

»case for the proseatin. Therupon, the. Judge directed 
the Jury toyreturn a yerdict of “not guilty”, and after 


. that verdict had been returned acquitted the accused. 


On appeal : * : š < 
- Held, (i> that the Judge had exercised.his digeretion 
unwisely both on the first and second day and.fhat he 
should have ascertained the cause of the abgence of 
the prosecution witnesses and should have granted a 
reasonable adjournment in order to enable them to be 
re-summoned ; . 6 

(2) tha®in the circumstances of the case it wasa 
misdirection for the J udge to tell the Jury that there 

‘ > 
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was no evidence for the prosecution and direct“%hem 
to return a verdict of “not guilty” ; 

(3) that the verdict of the Jury and the order 
acquitting the accused must, therefore, be set aside 


` under sub-s. (2) of.s. 423 of the Cr. P. C., and the 


accused must be -re-tried. OC Suppt. AND REMBR. OR 
LEGAL AFFAIRS, BENGAL v. SADER Sar, 30 C. W. N. 190; 
27 Or. L. J. 125 ` 701: 


—~———- 55, 485, 438—Revision petitions —Sessions ` 
Court —High Court—Eaxceptions. > . 
Unless special grounds exist which justify an 

immediate resort to the High Court, all revision, 

applications should ordinarily be made to the Sessions 

Judge who has under ss. 435 to 438 ĉf the „Cr. P. O. 

jurisdiction concurrent with the High Court to enter- 

tain them. 

The mere fact that the case is one in which the 
Sessions Judge has no power to pass final orders but 
will have to refer the case to the High Court for such 
orders, should he see cause to do so, does not furnish 
any sufficient reason for departing from this rule of 


_ practice. N BAJIRAO v. Dapipual, 27 Or. L. J.71 247 


———— S. 438 —Reference to High Court—Admis- 
sion before Sessions Judge, effect of. ; ý 
Where in a proceeding before a Sessions Judge 

upon which a reference is made to the HighgCourt, 

admissions of fact are made by either party, such 

-admissions ought to be accepted by the High Court 

for the purposes of the reference. O SHAIKH GARIB 

Hazi v. Mucutraw Sanu, A, 1. R. 1925 Cal. 1020; 27 Cr. . 

L. J. 133; 30 ©. W. N. 359 805 


——— ss. 439. See Or. P. C., 1898, s. 145 702 


z 5. 439—Interlocutory order—Jurisdiction of 
Magistrate—Revision. , 
Ordinarily there is no justification for a Supréme 

Court or any other Court to take'up in revision what 

is really an interlocutory matterdn a Criminal Court. 
Therefore, no interference in revision is ordinarily 

justified with the order ofa Magistrate holding that 

he has jurisdiction to try the case before him. O 

Kasur Ram Kuosta v, R. L. DISKSHIT, 3 O. W. N 104; | 

27 Cr. L. J. 191 - 1007 

s. 439—Revision—Findings of fact, inter- 
ference with. : 4 ; 
In a criminal revision the High Court-will not 

interfere with a finding of fact arrived at by the 

lower Courts. N RITHA v. EMPEROR, 8 N. L. J. 178; 27 

Cr. L. J. 74;,A.1, R. 1926 Nag. 127 250 


-§.471. See PENAL CODE, 1860, s. 81 * 78 
—_—— s. 476. See Arso Cr. P.C, 1898, s. 195. 
————- ss. 476, 476B-- Penal Code (Act XIV of 
1860), ss. 467, 471—Complaint by Munsif exercising 
powers of Small Cause Court—-Appeal, forwm of. 
Where a Munsif invested with Small Cause “powers' 
makes a complaint under s. 476 of the Cr. P. O. for 
the prosecution of persons in respect of offences under 
ss.- 467 and 471 of the Penal Code, an appeal from 
such an order lies under s. 476B of the Or. P.O. to | 
“ka Court of the District Judge and not to the Court, 
of the Subordinate Judge. O Farex BAHADUR V. 
ABDUL RAHERM, 2 O. W. N. 845; A. I. R. 1925 Oudh 713; 
27 Cr. L. J. 83 . "+ 387 
——— 8.489 (2) (as amended by ‘Act. XVIII , 
of 1923)—Order :for maintenance of wife—Sub- 
sequent decree for restitution of conjugal rights 
against wife—Maintenance, cancellation _ of—Dis- 
_ cretion of Court, | œ 








) 
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Pah 
Umdêr s. 489 (2) of the Cr. P. O., 1898, as amended 
by Act XVIII of 1923, it is competent Tor a Magistrate 
to cancel or vary an order of maintenance, if he 
thinks that it should be cancelled or varied in cen- 
sequence of any decision of a competent Civil Court. 
Jfa Civil Court has given to the husband a decree 


‘for restitution and the’ husband bona fide wishes, to 
_execute that decree and the wife refuses, that would 


bea good ground for cancelling the order of main- 
tenance under s. 48; but where the Court is satisfigd 
that the husband did not wish to have his wife back 
and his object in getting the, decree was merely to 
get the maintenance order cancelled, in the exercise cf 
the Court’s discretion under s. 488 (2), it would Le 
wrong for the” Court to cancel. the order for main- 
tenance. 

- It is not competent to a husband who obtains 
against his wife a decree for restitution of conjugal 


rights to impose terms upon her, that she should be- 


confined toa portion of the house. If the husband 
wants the wife to come back to him, he must accept 
her and live with her on the ordinary terms of hus- 
band and wife without alloting her only-particular 
rooms in the house. M PAVAKKAL V. ATHAPPA GouUNDAN, 

9M. L. J. 299: (1925) M. W. N. 645; 22 L. W. 479; A. 1. 
R. 1925 Mad. 1218; 27 Cr. L. J. 30 | 62 


———e- 8, 491—-Habeas corpus proceedings, nature of 

‘Jurisdiction of High Court. 

Proceedings by way of habeas corpus are proceed- 
ings calling upon a person having custody of a 
prisoner to produce him and demonstrate under what 
authority he holds him in custody. If the authority 
be a legitimate authority binding on the officer com- 
plying with it, he is bound to obey the order of that 
authority and the Court cannot interfere, All that 
the Court can do isto seé that there is no pateht 
defect visible in the authority by which the person 
having custody, detains any person. S$ JAMNA v. 
emperor, 27 Cr. L. & 37 69 


—-~-—. 88. 498, 439—Revision disposed of by 
High Court—Bail pending application for leave to 
appeal to Privy Council: 

After the High Court has disposed of an applica- 


` tioh for revision under s. 439 of the Cr. P, U. an 


accused person who is undergoing a sentence of im- 
prisonment cannot be let out on bail under s..498 of 
the Cr. P. O. on the ground that he intends to apply 
to -thé Privy Council for special leave to appeal 
against the order of the High-Court. The case having 
been -completely and finally disposed of by the High 
Court, there remains no ground on which bail can 
be granted. N HANMANTRAO v. EMPEROR, 21 N. L. R. 
161; 27 Or. L. J. 185 1001 


~~~. 8S. 503, 506, Chap. XL—Civil Procedure 
Code (Act V of 1908), O. XXVI, r. 1—Commission 
for examination of witness, when to be issued—Dis- 
cretion of. Court, * Wi é 
_The.igsue of a conithission to examine a witness is 
not a very: satisfactory mode of proceeding either in 
civil or criminal cases. On the one hand the Court h 
no opportunity of noting the demeanour of the Wit_ 
ness and on the other of controlling irrelevant and 
unnecessary or hdrassing cross-examination of the 
Witness. . - ; 
Chapter XL of the Cr. P. ©. confers a wide dis- 
creticn cn the Court to issue Commissions for the 
cxgmination of witnesses but sucli discretion should be 
Ezariny glexercieed and cply in cases of 1eal hardship 
2 


GENERAL INDEX. “ 


` pas, 27 Cr. L. J. 89 


1101 


Criminal Procedure Code—contd. 
e 

and inconvenience having due regard'to the prejudice 
which is likely to be thereby caused to the opponent. 

Regarding the grounds on which a Criminal Court 
may issue a Commission tos examine ‘a witness living 
within its local limits, in ordinary cases the proviséons 
of O. XXVI, r. l of the O. P. C. may be accepted asa” 
safe guide. S Visunoo NAINARAM v. DIPOHAND SITAL- 
393 


s. 522—Penal Code(Act XLV of* 1860), 
+ ss. 148, 448—Criminal trespass accompanied by 
show of force—Restoration of possession, whether 
can be directed--Order, when can be passed— 

Revisional Court, powers of. 

Accused canre armed in large numbers and forced 
themselves into the house of the complainant in spite 
of the remonstrance made by the complainant and 
succeeded in taking possession of the house. They 
were convicted under ss. 243 and 448 of the Penal 
Code and an order-was also passed against them 
under s. 522 of the Or. P. ©. directing restoration 
of the possession of the house to the complainant: 

Held, that the accused having taken possession of 
the house by means of criminal trespass threatening 
to use force to the complainant, their act came within 
the purview of s. 522 of the Cr. P. O. and the order 
directing restoration of possession was, therefore, 
perfectly valid. 

Under s. 522 of the Cr. P. C. an order directing 
the restoration of possession of the property must be 
made by the Magistrate trying the case within one 
month of the conviction of the accused in the case, 
By virtue of cl. (3) of the section, however, an order 
under the section may be passed by a Court of 
Appeal, confirmation, reference or revision at any 
time howsoever long after the conviction by the 
Magistrate. Pat Rameswar SINGH v. EMPEROR, A, I. 
R. 1925 Pat. 689; 4 Pat. 488; 27 Cr. L. J. 137; 7 P. L. T, 
285 809 


§.526—Transfer of case—Application direct 
to High Court, whether competent—Intention to 
apply for transfer notified—Court, whether bound 
to postpone case—Practice. 

An application under s. 526 (8) ofthe Cr P. C. 
fox a transfer of a criminal case pending before a 
Subordinate Magistrate lies direct to the High Court 
and it is not necessary that such an application should 
be made inthe first instance to the District or Sub- 
Divisional Magistrate under s.528 of the Cr. P. 0, 

Whenever an intention to make an application under 
s. 526 of the Cr. P. ©. is notified toethe Court, the 
Magistrate is not bound to adjourn or postpone the 
case unless he is satisfied that the accused person has 
a bona fide intention to fake an application to the 
High Court. - °. 

Fer Kennedy, J. C.—A Magistrate must not, how- 
ever, refuse an appli¢ation «fox adjournment under 
s. 526 (8) of the Cr. P. Q, on: conjectural grounds. It 
is only in a case where the ch®umstances existing at, 
‘the time of the filing of applications are such that it 
is quite clear to the Magistrate that there i#no bona fide 
intention o& applying for transfer that he can refuge 
to adjourn. Andifhe does so refuse to gdjourn, he 
must take cre thaf he passes no final or penal order 
against the-applitant until the applicant has had a 
reasontble opportunity of demonstrating by making 
an application for actual transfer that his ‘intention 
did really exist. A Magistrate should also remember 
“that should he refuse such an application and should 
the applicant eventually make an application to the 
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High Court, it is pwobable that whole of the proceed- 
ings subsequent to that application might be held to 
be void even if the High Court came to the conclu- 
sjon that there was no gréund for transfer. S Natuoo- 
e wat, v. EMPEROR, 27 Or. L. J. 40 72 


—-—— S$. 526—Transfer of case—Hostility of 
Magistrate towards party, whether grownd for 
transfer. : : , 
The complainants in a case applied to the High 

Court for the transfer of the case fromthe Court 

of the Magistrate before whom the case was pending 

to someother Court, Their application was admitted 
and further proceedings were stayed. On the date 
fixed for the hearing of the case before the Magis- 
trate one of the complainants appeared and apprised 
the Magistrate of the order of the High Court. The 

Magistrate instead of staying further proceedings 

issued a warrant for the’ arrest of the complainant 

who had not appeared: : 

Held, that there was no justification for the action 
of the Magistrate and that the Magistrate’s attitude 
towards the complainants being clearly hostile there 
was good ground for transferring the case from his 
Court to the Court of some other Magistrate. L FazaL 
AHMED V. ABDULLAH Kuan,7 L. L. J. 571; 27 Or. L.J. 
104; A. I. R 1926 Lah. 151 536 
—— $, 561A—Inherent powers of High Court. 

Section 561A of the Cr. P. C., confers no new 
powers on the High Court, and the Court cannot by 
invoking its inherent powers extend the powers given 
to it by Statute. M Marupayya THEWAR v. SHUNMUGA- 
SUNDARA THEWAR, 49 M. L. J. 593; (1925) M. W. N. 772; 
92 L. W, 723; 27 Cr. L. J. 126; A. I. R. 1926 get 
s. 5G1A, scope of. See Cr. P. CO., 1898, 


s. 421 55 


Criminal trial—Defence Counsel, examination of, 
as prosecution witness without sufficient notice to 
accused—Procedure, legality of. 

Where a Magistrate put the defence Counsel into the 
witness-box on behalf of the prosecution without 
proper notice to the accused and without allowing the 
accused an opportunity to engage some other Counsel 
to conduct the defence : ° 

Held, that the trial was vitiated by the procedure 
adopted by the Magistrate. i 

Itis opposed to all principles of criminal juris- 
prudence for the prosecution to deprive the accused 
suddenly of the service of their Counsel. If the pro- 
secution wants®to call the Counsel for the defence as 
a witness on its side, sufficient notice ought to be 
given to the accused to emgage a competent Counsel. 
M In ve MANARGAN, 49 M. L. J. 95; (1925) M. W. N. 702; 
A. 1. R. 1925 Mad. 1153; 27 Cr®L. J. 33 65 
Delay, undegirability pf. 

Delay in the disposal of a criminal case only 
invites evidence which canmot be relied upon. The 

e longer the periodeallowed to elapse from the time of 

the event to the time when the witnesses give evi- 
dence, the Zreater is the probability of confusion and 
of the truth *being obscured. C Tuomas JAMES Henry 

Agnop v. WEDAR Nata Guosuy, A. I. R. 1925 Cdl. 1017; 

g7 Or. L.J. 129 ei 

Evidence—Witness producing document as 
containing his evidence—Procedure—tIdentification 
parade, value of, e ao h 
A M&gistrate wagcalled as a witaess in a Sessions 

trial to pPove the identification of the accuged persons 

held in the Jail and the methods, adopted for the 
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purpose of identification. Instead of stating in@Court 
the details and the results, he merely referred to 
certain documents which were described ‘as exhibits 
afid in which he stated -that his evidence was to be 
found. These documents were put on the record as 
his evidence : : 
„Held, that the procedure adopted was not merely 
contrary to the law, but violated the most elementary. 
principles of evidence. 
e The mere fact that a witness is able to pick out an 
accused person from amongst a crowd does not prove 
that he has identified that accused person as having 
taken part in the crime which is being investigated. 
lt might merely mean that the witness happens to 
know that accused person. The prfncipal evidence 
of identification is the evidence of the witness given 
in Court as to how and under what circumstances he 
came to pick out a particular accused person andthe 
details of the part which that accused took in the 
crime in question. The statement made by such a 
witness at an identification parade might be used to 
corroborate his evidence given in Court, but, other- 
wise, the evidence of identification furnished by an. 
identification parade can only be hearsay except as to 
the simple fact that the witness was in a position 
to show thathe knew a certain accused person by 
sight. L LAL SINGH v. EMPEROR, 5 L. 396; A. I. R. 1925 
Lah. 19; 27 Or. L. J. 170 °” 954 


Presumption against accused, whether per- 
missible, 

In a criminal case the Court cannot proceed upon 
an assumption that the accused must have done what 
he was required by the rules of his employment to 
do, in order to fasten liability upon the accused 
with regard to his knowledge of certain transactions 
which form the subject-matter of the charge. GC 
PRAFULLA KUNAR Roy v. Expzror, 800. W. N. 94; 27 
Cr. L. J. 147; A. I. R. 1926 Cal. 345 , 883 


Custom, proof of—Special cuslom. See Cusrom— 
Succession 5 482 


— Succession, See WAJIB-TL-AAZ 583 


aaa Colluteral---Pagwand v. chundawand. 

—Burden of proof—Special custom, proof of. 

In cases of collateral succession under the Funjab 
Customary Law, where it appears that the. property 
cf the common ancestor was distributed according to 
the ru.e of pagwand, the burden of proving that the 
whole blood excludes the half blood is upon the 
person who “asserts it. 

A special custom cannot be held to be established 
merely because the evidence inclines ‘very slightly in 
favour of the person alleging its existence. L GUJAR 
aa v. GHULAM Kuan, 1 L. O. 452; A. I. R, 1926 AY 
16 





—_—_—--_— Khattars of Attock District—Non- 
ancestral property —Sister v. collaterals—-Custom, 
proof of—Oral evidence, value of—Acquired pro~- 
perty, what is. n 

æ êmong Khaifers of the Attock District a daughter 

or a sister is entitled to succeed to the acquired pro- 

perty of her father or brother in. preference to near 
collaterals of the deceased, 

Property which Has never been held by the common 
ancestor cannot be regarded as ancestral property in 
any sense. “ 

A custom with regard to the rule of succession 
prevailing in a tribe or amily may be proved by 
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genogal evidence as to its existence by members of 
the tribe or family who would naturally be cognizant 
of its existence and its exercise without controversy. 
PG Aumap Kuan v. Onanny BIBI, A. I. R. 1925 Pet. 
267; L. R.6 A. (P. C.) 190; 5L. 502; 3 O. W. N. 93; 
521. A. 379; 30 0. W. N. 506 j 455 


—-—— Village abadi—Succession to non-proprietor 
—Distant collateral, whether heir—Pre-emption, 
right of —Punjab Pre-emption Act (I of 1918), s. 15. 
In the absence of a custom to the contrary, it %is 


of a village non-proprietor. Where no such custom is 
proved, a collateral in the seventh degree cannot pre- 
empt a sale of a house by a non-proprietor under 
s. 15of the Punjab Pre-emption Act. L GHULAN NABI 
r. THaxar SINGH, 1 L. C. 392 4 


*‘——-——_ WaJlb-ul-arz, entry in, construction of— 
Pukhta house, meaning of—Transfer, right of— 
Previous transfers, whether can be referred to. 
According to a certain clause in a wajib-ul-arz a 

particular class of the inhabitants of a town had the 

right to transfer pukhta houses which they had 
built at their own expense: 

Held, (1) that for the purpose of determining the 
sense in which the expression “pukhta” was used in 
the wajib-ul-arz it was permissible to refer to evi- 
dence wlating to previous transfers of houses in the 
town which had taken place without the right of 
transfer being questioned by the landlord; 

(2) that the expression “pukhta” did not necessarily 
imply the use of “kiln-dried” bricksin the building 
of the house and that it was applicable toa building 
of asubstantial character made of sun-dried bricks. 
A ABDULLAH v. BADAR-UL-ISLANM, 24 A. L. J. 176; A.I. R. 
1926 AlL 127; 48 A. 233 y 
—, entry in, value of—Opinion of per- 

sons having special means of knowledge, whether 

relevant—Dikhat, Thakurs of Unao--Succession— 

Daughters, whether excluded. 

Settlement Officers in recording customs in wajib- 
ul-araiz have to perform the duties which the Gov- 
ernment orders them to perform. One of these duties 
is to record customs as the Settlement Officer finds 
them and not as he might think that they ought to 
be. Where itis not shown by reliable evidence that the 
Settlement Officer neglected to perform his duty or 
was misled in recording a custom and it does not 
appear that the statement of the custom is ambiguous 
the record of custom in a wajib-ul-arz is most valu- 
able evidence in support of the custom. , 

It is not necessary that the existence of a custom 
recorded in a wajib-ul-arz or rviwaj-i-am should be 








` supported by instances. 


The Court can take judicial notice of the existence 
of a custom which is generally prevalent among a 
certain class of people. 

Among Dikhat Thakurs of Unao, daughters and their 
issue are excluded from inheritances by the collaterals 
of the last male-holder by virtue of a custom to that 
effect which is prevalent among them. O Baw 
Natu SINGH v. BAHADUR SINGH, 2 O. Wa N. 872; 12 
L. J. 571; LR. GA. (0.) 101; A.I. R.1926 Oudh 11 

583 
———-—— Widow--Husband's debt—-Decree against 
-~ widow—Ancestral property, alienation of—Necessity 

—Burden of proof. 

-A mortgage of ancestral land of her deceased hus- 
band by a widow, to satisfy a decree passed against her 
for a debt alleged to have begn contracted by her late 
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husband, is not binding on the reversioners, unless it 
is shown that she had sufficient necessity to create the 
charge, that is, had no other means to satisfy the 
decrees. The burden to prote the necessity lies heayily 
on the mortgagee. L Rur Sixcuv. Nazar Sindu, Je 
L. C. 474; 26 P. L. R. 15 479 
Damdupat, rule of. See TRANSFER OF PROPERTY AOT, 

1882, s. 74 1010 

e 


DEFINITIONS :— 
Nij Jote, meaning of. ` 


. only a near collateral who can succeed to the house +` The word “nij jote,” has a special significance in 


Bengal and means one’s own cultivated land and 
includes a permanent tenure. C IKIRTIBASH Dopey v. 
INDIAN IRON AND STEEL Company Lro. 480 
Pukhta house, meaning of. See Cusrou— W Ajis- 
UL-ARZ 934 
Dexkhan Agriculturistş “Rellef Act (XVI! of 

1879), $. 12—Mortgage suit by benamidar, main- 

tainability of—Account, mode of taking of. 

So long as a benamidar's transaction does not con- 
travene the provisions of any law the Courts are bound 
to give effect to it and the benamidar is entitled to sue 
upon its basis. 

The expression “persons, if any, through whom they 
claim“ in s. 12 of the Dekkhan Agriculturists’ Relief 
Act, covers not merely the legal representative of a 
deceased creditor or deceased debtor but also an 
assignee who has bought, or otherwise acquired the 
right, title and interest of either the original creditor 
or the original debtor. Therefore, the section cannot 
be taken to prohibita suit on a mortgage by a 
benumidar. On the other hand, the provisions of the 
section must be observed by the Court in a suit by 
a benamidar just as much asing suit by the real 
creditor. Itis quite possible for the Court to carry 
out these provisions in such a case, inasmuch as the 
actual creditor canbe examined and called upon to 
produce his account as a witness. B Narayan 
Kesuav VAGLE v. GULAM Monipin, 27 Bom. L. R. 1240, 
49 B. 832; A. I. R. 1926 Bom. 115 353 


Discretion of Court—Appellate Court, interference 
by. 

An Appellate Court will not interfere with an 
exercise of discretion bya lower Court unless the 
latter has proceeded on a manifestly wrong ground 
such as the application of an erroneous principle or 
a misapprehension of facts. So long as the discretion 
is in fact exercised, an Appellate Court will not 
interfere simply because it would its&lg have exercised 
the discretion differently. O Ram Kuaros v. RAMPAL 
Sinau, 2 O. W.N. 901; A. I. R. 1925 Oudh 699 111 


Divorce Act (IV of 1869), ss. 3 (1), 17—Court of 
Judicial Commissioner of Sind, whether High Court 
— Decree nisi passed on Original Side, whether can be 
confirmed, z z 
Per Curiam (Rupchande A. J. C., dissenting).—Since 
the amendment of the Cr. P. C. in 3923 the Court of 
the Judicial Commissioner of Sind has acquired 
jurisdiction under s. 17 read With s. 3°(1) of the 
Divorce Acteto confirm a decree nisi®of divorce 
passed by the Judicial Comfnissioncr on the Original 
Side. 8 WALTER JOHN Brooks v. Nez Barwiox, A. I. R. 
1926 Sind 58 ° . 99 
———*s. 10—Evidence Act (I of 1872), ss. 17, 18, 21, 
58—Admission of adultery dy respondent—Cor- 
roboration, absenge of—Decree, whether. dan be 
granted—-Duty of Court—Admission, whether rele- 
vane. + 


«e 1103 


Ei Sr TG 


. 


Divorce Act—coneld. è 
' s 
In divorce casés ‘gredt care and caution are neces- 
sary in dealing with the admissions of the parties and 
it is only the exceptional circumstances of a given 
case that could justify thee Court in acting upon the 
adméssions of a party as to adultery without any cor- 
foboration. As a matter of prudence it is desirable to 
insist upon evidence corroborative of the admissions. 
Per Marten, J—In practice the confession of guilt 
by a party in a divorce case ought to be treated on 
somew. 
accomplice’s evidence in a ‘criminal case. 


- Section 58 of the Evidence Act has in general no’ 


application to divorce, cases although the admissions of 
the parties to the case may be proved under ss. 17, 18 
and 21 of the Act. F : 
An ez parte divorce case is sometimes the most 
difficult ofall cases to decide because there is no 
Counsel for the respondent, to point cut the deficiencies 
in the petitioner's case arid consequently it is left to 


the Court for itself to detect them. B Over v. OVER, 


27 Bom. L. R. 251; A. L R. 1925 Bom. 231; 49 B. ar 


Document, execution of — Execution by agent — 
- Authority, proof of—Recital in document—Power-of- 
attorney to present for registration—Presumption. 

The special power-of-attorney required under the 
Registration Act is merely a power to present a docu- 
ment for registration and has nothing to do with the 
authority of the agent to execute a document on 
behalf of the principal. 

Recital in the document itself that the executant 
holds a power-of-attorney to execute it, or the Sub- 
Registrar's endorsement that a special power-of- 
attorney to present had been produced, is not suffici- 
ent to raise a presumption that the executant had 
the authority he claimed. O Buaewat PRASHAD v. 
ZATAR MOHAMMAD 209 


Easement—Oustomary, proof of, See LIMITATION 
Acr, 1908, s. 26 712 


User as 
© tion—Rebuttal. 
Where a question of easement arises the nature 
and character of the servient land, the friendship*or 
relationship between the servient and dominant 
owners, and the circumstances under which thé user 
had taken place, may induce the Court to hold that 
the enjoyment was not “as of right,” although there 
is no direct proof that the enjoyment was bad with 
the permission ef the servient owner. i 
The presumption of right from long user is not a 
presumption “de jures et, de jure.” It only starts a 
party with a presumption in his favour which can be 
rebutted by proof of facts whieh are inconsistent with 
or which militate against the inference. O MAJID 
Husain v. FAIYAZ HUSAING . i 987 


Easements Act (V of 1882), s. 60 (b)—License 

. M . ` . . . 
to construct bbilding—Construction of building— 
License, whether can be revoked—Use and occu- 

* pation, dagages for, whether can be reapvered. 
Where land is given to» a licensee free of rent for 
building a house thereon and the licenSee constructs 
the house, the license becomes irrevocable under s. 60 
(b) of the Easements Act and it is not thereafter open. 
to the licensor either to revoke the license or to seek 
to recever from the licensee damages for use and 
occupatioe. of the lahd. O Rau DAYAL v, Nisan Husain 


of right—Long user—Presump- 


Kuan, 13 0. L.J. 170 é 1031 
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at similar lines of caution to those of an 


thos 


Eastern Bengal and Assam Disorderly Houses. 
Act (11 of 1907), ss, 2, 3—Proceedings under Act 
—Procedure—Evidence not recorded—Order, legglity 
of—Duty of Magistrate. 


Proceedings under s. 3 of the Eastern Bengal and 
Assam Disorderly Houses Act are not governed by 
the provisions of the, Cr. P. O. It is not necessary for a 
Magistrate in such proceedings to act only on legal 
evidence and he need not administer an oath to the 
Witnesses. But before passing an order under s. 3 of 
the Act the Magistrate must not only be satisfied that 
the houses in question are used as brothels or for the 
purpose of habitual prostitution or as disorderly 
houses, but he must further find an additional fact to 
bring them within the provisions of cl. (a) or (b) or (c) 
of s. 2 of the Act. ? 

A Magistratehas no power to take action against 
the keeper of a brothel unders. 3 of the Eastern 
Bengal and Assam Disorderly Houses Actif the place . 
is respectably conducted, unless it is in the neigħ- 
bourhood either of an educational institution or of a 
cantonment so as to attract the operation of cl. (a) or 
el. (c) of s. 2 of the Act. 

It is not necessary fora Magistrate who desires to 
proceed against several persons unders. 3 of the 
Wastern Bengal and Assam Disorderly Houses Act to ` 
draw up separate proceedings and hold separate 
enquirics in the case of each house, but in deciding 
the question whether annoyance is caused ko the | 
neighbours, the Magistrate must apply his mind to 
the caseof each house Separately. 

A Magistrate summoned certain persons under the 
provisions of the Eastern Bengal and Assam 
Disorderly Houses Act and after questioning them and 
examining witnesses.but without administering any 
oath tothe witnesses or recording their evidence or 
‘the statement of the persons against whom the pro- 
ceedings had been taken, he passed an order under s, 3. 
of the Act: 

Held, that the proceedings taken by the Magistrate 
had not been conducted within the ordinary rules of 
fairness and his order must, therefore, be set aside. 
C Ram Papa CHATTERJEE V., BASANTA BAISHNABI, 30 0, 
W. N. 91; 27 Cr. L. J. 145; A. I. R. 1926 Cal. 307 881 


Ejectment sult—Compensation, right to-—-General 
principles. See TRANSFER or Property Acor, 1882, 
s. 51 t 


Election, Municipal—Local Rules—Electior peti- 
tion—Charges amendment of—Civil Procedure Code . 
(Act V of 1908), provisions of, application of. 

An Election Tribunal should be guided whenever . 
possible in its procedure by the ‘provisions of the 
0. P. O, and in a proper case with proper safe- 
guards it is competent to an Election Court to en- 
tertain an amendment to- an election petition adding” 
to the charges originally relied upon. M AppaswaMr 
PADAYAOHI V. ETHIRAJULU NAIDU s 450 


Evidence, admissibility. of—Documents between third: 
parties-Recitals of boundaries, whether admissible | 
—Admission of document without objection in Trial 
Court, effect of. 

Recitals of boundaries of other lands in documents 
between third parties are not admissible in evidence 
either with regard to a question of. boundaries or as to 

the nature of the land in dispute in the suit. z 
The mere fact that no objection is taken as to.the 

admissibility of a document in the first Court would 

not make it admissible. G DAMODAR PODDAR v. JADU- 

NATH DUTT ` ; 449 
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Evidence Act (I of 1872),. s. 6—TVitness_ pro- 
cedlling to scene of offence immediately after” com- 
mission of offence—Statement made by by-standers, 
whether ‘admissible. 2 
Shortly after a murder gne C went to a person 

and admitted that he had killed. the deceased and 
was prepared to confess. The latter went to the 
spot immediately and there heard the by-standers 
talking that four persons including C had committed 
the murder : 

Held, that the transaction in which the murder 
took place having alreddy come to an end, what the 
witness heard the by-standers say at the time of his 
‘arrival on the spot was not admissible in evidence 
under s. 6 of the Evidence Act. L PAKHAR SINGH v, 


` Jimpgror, A. I. R. 1925 Lah. 578; 7 L. L. J. 436: 27 
CrL.J.140 812 
- S,9. See Pena Cone, 1860, s. 411 690 





ss. 11, 13, 32—Document relating to land on 
boundaries of land in dispute, admissibility of. 

A document relating to land on the boundaries of 
the land in dispute is not admissible in evidence for 
the purpose of determining whether a certain party. 
was or was not in possession of the land in dispute 
‘at the date of the execution of the document. GC 
ABDUL Karim v. CHHALE AHAMED, A. I. R. 1926 Cal. oe 

, 6 
———*-§5,17, 18, 21. See Divorce Acr, 1869, s. 50 


— 55, 24, 25—Confession made under pressure 
of Police, admissibility of—Confession made to 
Police Officer, whether can be referred to, to explain 
discrepancy. 

Where the pressure exercised by a Police Officer on 
‘an accused person is sufficient to furnish the latter 
‘with grounds which would appear to him regsonane 
for supposing that by making a confession he would 
„gain an advantage or avoid an evil ofa temporal 
nature, the confesgion would not only be weak in value, 
but would be wholly inadmissible under s. 24 of the 
Evidence Act. 

A confession made to the Police is totally inadmis- 
sible in evidence and cannot be referred to in order to 
‘explain away a discrepancy in a confession subse- 
quently made to the Magistrate. A DireStenv. 
Ewperor, 27 Cr. L. J. 158 894 


—~— sS. 26 --Confession made to Magistrate while 

accused in custody of Police, admissibility of. N 

A confession made by an accused person to a Magis- 
trate at a time when he is in the custody of the Police 
is admissible in evidence under s. 26 of the Evidence 
Act. (Nazir SINGH v. ISMPEROR, A. I. R. 1925 Lah, 
-557; T L. L. J. 428; 27 Or. Li J. 13k 806 
———- S, 27—Several accused in Police custody— 

Confessional statement by one—Similar statements 

by others-=Discovery of evidence—All statements, 

whether admissible, ` 

Section 27 of ths Evidence Act must be very strictly 

‘construed. : . 

Where one of several accused in Police -custody 
has agreed to point outa place, where a fact would 
be. discovered in pursuance of his statement to peme 

. out that place, the section does not cover .similar 
statements of the .other accused in Police custody. 
N Kopaon WallMPEROR, 21 N. L. R. 86; A. I. R. 1925 

` Nag. 407; 27°Gr. L 9.60 236 

oa S. 30—Self-eatitlpatory confession of co- 
accused, admissibility of—Presumption*-Recovery of 
ateapon—House occupied by others besides accused. 

The principle undcrly¢ng s. 30 of the Evidenco 

Act is that unless fhe parties are admittedly in pari 
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delicto and unless the confessing prisoner implicates 
himself to the full as much as the co-prisoner, whom 
he is incriminating, it would be highly unsafe to yaly 
on such confession so far as the co-prisoner is eon-® 
cerned. 

In the absence of evidence connecting the accused 
with a weapon found in a house in which other 
people besides him reside or to which others have 
‘access, no presumption can be drawn against the 
eaccused from its recovery from the house. N Diwan 
DHIMAR v. Emperor, 27 Or. I, J. 186 1002 
———— S. 35—Pedigree-table prepared for purposes 

of settlement," whether relevant. 

A pedigree prepared for the purposes of a settle- 
ment which is the basis of the entries in the khewat 
is relevant under s. 35 of the Evidence Act. O Bau 
Natu SINGH v. BAHADUR Sintu, 20. W.N. 872; 12 O. 
L. J. 571; L. R. 6 A. (O0) 101; A. I. R. 1926 Oudh 101 


583 
—#§\— 8.49. See Cusrou 583 


——— ss. 50, 65—Relationship, proof of-- Family 
conduct—Repute, evidence of, whether admissible— 
Secondary cri lence—Pedigree, proof of. 

A statement by a person that he derived his 
information about the relationship existing between 
esrtain persons from a pedigree prepared by his 
father is- inadmissible in evidence without the 
pedigree being produced ora foundation being laid 
for admitting secondary evidence of the contents of 
ths pedigree. : 

Section 50 of the Evidence Act enacts a rule differ- 
ent from that prevailing in England. According to 
English Law “general reputation is admissible to 
establish relationship.” But s.50 of the Ividence 
Act is limited to opinion as expressed by conduct, and 
there is no other provision in the Act under which 
evidence of general repute would be receivable in 
evidence to prove relationship. M SESHAMMAL v. 
KUPPANAIYYANGAR 462 


s.58. See Divorce Act, 1869, 3.10 20 
s. 58—Criminal trial—Fact admitted by 
accused, whether must bé proved. 

Section 58 of the Evidence Act applies equally to 
criminal as well as to civil trials and the Criminal 
Courts in India as a matter of practice do not insist 
on every fact which is admitted by the accused being 
proved by the prosecution. But, under the proviso: to 
the section the practice is to insist 01? proof of all really 
essential facts, O Buuran v. Emperor, 27 Or. li. d. 
57 233 

S. 68—Unattesteda document—Admissibility 
for collateral purposes. 

No distinction should be drawn between documents 
which are the basis of the suit, sand those whose pro- 
duction is required for collateral purposes, so far as 








their admissibility in evidenge is in question. O 
BHARATH Sinen v. Suropat SHARMA e 896 


——-~—-S. 90—Execution of document — Agent, 
authority of, proos of—Presumption, . 
No presuħiption arises under s. 90 of tthe Evidence 

Act asto an agent’s authority to execute @ document 

which must always:be proved in the usat way. Pat 

MIDNARUR ZEMINDARI Co. v. Raw KANAT SINGH Deo, 

1925 Pat. 204; 7 P. L. T. 188; 5 Pat. 80; A. I. R. 1926 

Pat. 130 

WOW 91. 
(@) (2) (% 

—_—— . 92, gpnlicability of. 

Section 92 of the Evatuce, Act applies only to 


. 169 
See REGISTRATION Act, 1908; 8.17 (1), 
320 


IA l ? 
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what are known as “ dispositive documents ” and has 
no application to a decree. C Ananpa Priya BAISH- 
Navi v. Brsoy Krisuna RAW 705 


< S$, 92— Partition lists, non-production of— 

Oral evidence, admissibility of. . 

Wherein a partition between two Hindu daughters, 
two ligts were drawn up for the properties as divided 
and mention was made in them of the right of 
survivorship having been extinguished and on a 
question arising whether the right of survivorships 
was extinguished or not, the lists were not pro- 
duced: i 

Held, that the lists constituted owly a piece of evi- 
-dénce aud though non-production of them might go 
to shake the weight of the evidence, it did not prevent 
other and oral evidence- being given. It was.not-a case 
to which s. 92 of the Evidence Act applied. M NELA- 
KANTI BUNDARASIVA Row v. Ivattary ViyyamMa, 49 M: 
L.J. 266; (1925) M. W. N. 643; 22 L. W. 398; A.T. R. 
1925 Mad. 1267; 48 M. 933 401 


~ S, G2—Registration Act (XVI of 1908), s 
17—Mortgage, discharge of — Payment—Releasc—- 
Oral evidence to prove release, whether admissille. 

A mortgage is discharged either by payment of 
the full amount of the debt or by release of the debt 
iteelf. A discharge ofthe debt by payment may be 
proved by oral evidence. A release may also be effect- 
ed by parol, but if it is in writing it ehould be 
registered, if it falls within the provisions of s.17 
of the Registration Act. There is, therefore, nothing 
in law which excludes oral evidence of the dis- 
charge of a mortgage-bond when it is pleaded that 
‘the discharge was effected partly by payment of 
money and partly by release of the debt. CG Manin 
Cuanpra Dry v. RAMDAYAL Dutra, 42 C. L. J. 582: £0 
O. W. N. 371; A. I. R. 1926 Cal. 170 757 


8, 92, proviso (1)—Deed —Consideration, 
recital of, receipt of—Oral evidence, admissibility 

: of, to prove incorrectness of recital— Rebuttal. 
Where one party to a deed alleges and proves that 
the whole of the consideration, the receipt of which 
is acknowledged in the deed, did not pars, the gase 
‘falls within the first proviso to s. 92 of the Evi- 
dence Act, and the other party is at liberty to show 
what the real consideration is and parol evidence 
can be given of the real nature of the transaction. 
What the first party tries to prove in sucha case is 
‘failure of congideration and that brings the case 
within the first proviso to the section, the second 
party can then prove in rebuttal of the first party’s case 
that there was in trutheno failure of consideration 
and for that purpose show what the real consideration 
“is. `M RAMABWAMI CHETTIAR v. Lopp Govixpess 
Krisunanoss,49 M. L. J. 414522 L, W. 848; A. I. R. 
1926 Mad. 35 S 612 
5,114. See PenaL Tope, 1860, s. 411 690 


: $.114,°Ill, (a)—Penal Code (Act XLV of 
1860), s.412—Poss@ssion of stolen property—Presump- 
* tion—Depence, falsity of. . 
Possesajon of stolen gdébds several mpnths miter the 
‘theft and at a place several miles away ffcm the 
écene of theft, dpes not raise any presumption that 
. the person in possession is either the. thief or a 
receiver of stolen property. 
= “In such a case there is no onug on the accused to 
explain bow he got the property and the prosecution 
“cafinot succeed by proving the defence tô te false, KL 
+ ALIA vy, EMPEROR, 1 L. Gedf]; 27 CR L.J.112 544 
> e- . y 
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—— s. 114, ill (g)-—-Account books, non-pro- 
duction of, effect, of— Presumption. ` 
Where entries in certain account books would be 

relevant for the dete:mination of a question which the 

Court is called upon to decide, the failure of the 

party in whose possession the account books are to 

pwoduce the account bocks would lead to the inference 
that if the books had been produced they would not, 
have supported the cgse of that party.: O HASAN 

Bagarv. Suro NARAIN Sincu,3 O. W.N. 25; A. 1. R 

1926 Oudh 81; 310. L. J. 178 917 


. 

s. 116— Landlord and tenant—Bstoppel— 
Tenant, eviction of, by true owner—Attornment to 
true owner— Suit in ejectment by landlord—Jus tertii, 
rlea of, whether can be taken. 6 
No tenant can set upa jus tertii ina third person 

“in answer to a suit by the person who Jet him into 

possession. But where the true owner ejects the 
tenant from the possesison of the land, the tenancy 
ceases and after the eviction the tenant can attorn 
to the true owner and set up his title in answer to 
a suit in ejectment by the landlord who let him into 
possession. In sucha case the landlord cannot rely 
upon the law of estoppel as contained in s. 116 of the 
Evidence Act as preventing his former tenant from 
pleading a jus tertii in a third person. 5 
The eviction of the tenant by the true owner need 
not, however, be by actual dispossession of the tenant. 
Jf the true owner is armed with a legal. process for 
eviction which cannot be lawfully resisted, even though 
the tenant is not put out of possession, the threat to put 
him out of possession amounts in law to eviction. 
"Defendant was let into possession of certain lands 
by the plaintiff's predecessor-in-title. Notice was 
served upon the defendant by the Government under 
s.7 ofthe Madras Land Encroachment Act of 1905 
on account of alleged unauthorised occupation of 
Government land. The*defendant then attorned to 
Government and accepted a patta from them. In a 
suit by the plaintiff in ejectment under the original 
ease : 
: Held, that the plaintiff could not plead estoppel 
under s. li6 of the Lvidence Act and could not 
succeed against the defendant unless he wag able to 
make outa title against the Government. M, ALAGA 
DPILLAT v. Ramaswauy Tuvan, 49 M. L. J. 742; (1925) 
M. W. N. 878; A. I.R. 1926 Mad. 187; 23 L. W. 29 
: 1024 
88.145, 155 (3)—Statement made by witness 
before Police and reduced to writing, whether ad~ 
missible. , h Mp 
A statement made by a witness in a criminal case 
to the Police which has been taken down in writing 
is admissible in evidence at the trial under s. 155 (3) 
of the Evidence Act for the purpose of contradicting 
such withess, provided the provisions of s. 145 of the 
Act are complied with in the matter of putting the" 
specific parts of the statement which are to be relied 

“Peon to the Witness in his cross-examination. © 

Tomas JAMES Henry ARNUP v., Kenar Nata Gross, 
A. I. R. 1925 Cal. 1017; 27 Cr. L.-J.-129 > 801 


mn s. 155 (3), See Evipence Acr, 1872, s.145 





— $ 157—First Information Report, whether 
substantive evidence. z e, 

A First Information Report isnot a substantive piece 

of evidence, It can only be used as a previous states 





. Ans 
~ 5.114, lil (e). See Poricu Acrt, 1861, ae 


a 
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ment to corroborate or contradict a statement made 
subsequently in Court. L CHOGHATTA v. EMPEROR, 1 la. 
Ò. 416; 27-Cr. L. J. 121 697 


Execution of decree -Application for execution 
—Duty of Court -Dismissal of application, when 
justified. 

An Executing Court can dismiss an application for 
execution only ifthe creditor does not take prope: 
steps or does not help the Court in executing the de- 
cree. . 

An order made by an Executing Court such as 
“Proceedings closed” or “petition lodged" or “the 
matter is held over,” for statistical purposes is impro- 

er.” M RAMANATHAN CHETTI V. NALLA VEERAPPA PILLAI, 

22 L: W. 815; A. I. R. 1926 Mad. 272 880 

Auction sale—Non-transferable property— 
Judgment-debtor, failure of, to object-—Confirma- 
tiom of sale—Purchaser, rights of—Judgment-debtor, 
whether bound—Judgment-debtor, whether can resist 
purchaser as defendant—Civil Procedure Code (Act 
V of 1908), O. XXI, r. 92. 

After a judgment-debtor, with full knowledge of 
the execution proceedings and full opportunity of 
raising an objection tothe effect that the property 
sought to þe sold in execution is non-transferable, 
has fail@ to raise that objection at the time of the 
sale, it isnot open to him,or toa person claiming 
through him, after the confirmation of the sale, to 
show that the property was inalienable. As between 
the purchaser and the judgment-debtor, the property 
vests in the purchaser on the date of the sale. 

In such a case as the above, it is immaterial whe- 
ther the judgment-debtor impeaches the sale asa 
plaintiff, or resists the suit of the purchaser as at 
defendant. 

Under O. XXI, r. 92, C. P. C., where no applica- 
tion is made to set aside a sale or where such appli- 
cation is made and disållowed, the Court is bound to 
makean order confirming the sale and it thereupon 
becomes absolute. Under s. 65 where property is 
sold in execution of a decree and the sale has become 
absolute, the property vests in the purchaser. Ifthe 
judgment-debtor objects under s. 47 to the sale and 
his objection is overruled, he is bound by the decision 
of the Executing Court. If being aware of the execu- 
tion proéeédings and havingan opportunity to ob- 
ject, he fails to do so, heis likewise bound by the 
order confirming the sale; in other words, he ïs, in 
effect, in either case a party tothe order by which 
the sale is confirmed equally with the auction-pur- 
chaser, and he cannot get behind it. M VupruLuRY 
SOMASUNDARAM V. BHIMISETTI KONDAYYA, 49 M. L. J. 401; 
A.I. R. 1926, Mad. 12 443 


Compromise decrse—Court, whether can 
refuse to enforce penal clause. See CONTRACT ACT, 
1872, 5. 74 . e 790 
Executing Court, whether can go behind 

decree—Decree directing payment out of certain 

fund—Furd, whether can be exempted in exect= 

tion. 

A Court executing adecree must take the decree 
as it stands‘and has no power to go behind the decree 
or entertain an objection to the legality or correctness 
of the decree. Where a decree directs that the 
decretal amount should be recoverable frome a certain 
fund, „the Executing Court cannot go behind the 
decree and it isnot open to-the judgment-debtor to 
say that a particular portioh of the fund indicated 
in the decrec out of ‘which the decretal amount ia 
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madé recoverable should be excluded from the opera- 
tion of the decree. e z 

In a suit against the trustees ofa kattalai calle 
ulturai katalai in a temple, the decree provided 
for recovery of the decretal amount from the income 
and assets ofthe kattalai. In execution of the decree 
objection was raised against the attachment of the 
mohini allowance due to the kattalaion the ground 
that it was ear marked for a certain specific purpose. 
here was no evidence to show that the debt in 
respect of which the decree was passed was not in-` 
curred for a purpose which would be a legitimate 
charge on the mohini allowance: 

Held, that the Executing Court could not go behind 
the decree and it was not open to the trustees to’ 
contend that any particular item of income or assets 
of the katialai should be excluded. M Bayva.C. 
VAITsILIncA MUDALIAR V. CHIDAMBARAM PILLAI, 49 M, L. 
J. 520; (1925) M. W. N. 774; A. I. R. 1926 Mad. 113 

: 720 


Judgment-debtor, whether entilled to serutinize 
validity of previous applications—Failure to raise 
objections, effect of ~Res judicata. 

There is nothing in law absolutely prohibiting a 
judgment-debtor from examining the validity of all 
the previous applications for execution made by the 
decree-holder; but in practice he will often find that 
he is barred by res judicata. 

Where a judgment-debtor is appraised of proceedings 
in execution, it is incumbent on him to raise all legal 
objections to their sustainability and if he omits to 
do so itis not competent to him to make an appli- 
cation subsequently to have it declared that certain 
prior execution proceedings were invalid or that a 
previous execution petition was barred by limitation, 
M VEMULAMANDA BHADKAYYA V. PENUMETCHA JAGGARAIU, 
22 L. W 747; (1926) M. W. N. 33; A. 1. R. 1926 Mad. 177 

: 1017 


Transfer of decree for executton—A pplieation 
to bring legal representatives of deceased judgment- 
debtor on vrecord—Dispute, determination of— 
Lifnitation, plea of—Jurisdiction of Court that 
pdssed decree. 

Questions relating to a dispute as to who are the 
legal representatives of a deceased judgment-debtor 
and whether the deeree is barred by limitation must 
be determined by the Court whith passed the 
decree before it transfers the decres to #nother Court 





for execution. M  MUTAUVEERASWAMI NAYDU v. 
ANNAMALAI CHETIIAR, 23 L. W. 92; (1926) M. W, N. 
120 1056 


e 
Extradition Act (XV of 1903), s,18—Hztradition 
for offence not mentioned in treaty, legality of, 
‘There is no derogation ¢f tlte rights of the parties 
to a treaty by allowing one Governmeng with the con- 
sent of the other to obtain extradition of a criminal 
who has committed an offence nof niention@d inthe 


4 . . 
gamt realty . 


A Government or a State is*entitled, if it se wishes, 
to hand ever persons subject to the law of another 
State at the request of that State. There is, in such a 
case, no dirogafion to the Sovereign rights of either 
party. All that s. 18 of the IMxtradigion Act provides 
is that the Act shall, not work against the will of 
either party soas unduly to impose any liabêlity on 
such party. ‘lt does not prevent their co-operation in 
a friendly action ac@ording tpethe comity of nations. ` 
S JAMNA V. JIMPEgOR, 27 Cr. La J. 3% 69° 


a 
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Factories Act’ (XII of 1911), ss. 20, 41 (a)— 
-Partition between room containing feed-end of 


cotton-opener and press room, nature of—Door in 


partition, effect of—Odfence. 


e ‘An occupier of a factory means a person who is 
in actual possession and control of the factory. 

The intention of s. 20 of the Factories Act is that 
there should be a separation of women and children 
from*the room in which the main body of the cotton- 
opener is and that there should not be a direct means 
of access to that room. The partition intended by 
the section is one which should prevent the access of 
a woman or a child from the room in which the feed- 
end of the cotton-opener is ut work*to the adjacent 
room in which the rest of the cotton-opener is. Where 
there is.a-ddor made in such a partition and that door 


is shown to open at a particular time oreven although - 


‘it is shut, yet it is not lecked or other effective means 
taken to prevent its being opened by a woman or 
child wishing to get into the press room, then the 
artition is on the same footing as if it had a gap in 
it which would not effectively separate women and 
Children from the press room; and there would bea 
` contravention of the provisions of s. 20 of the Fac- 
tories Act. sh tly : 
< “Per Madgavkar, J—An owner of a factory who 
“takés the risk of,inserting a door ina partition which 
_Separatés fhe room in which the feed-end of a cotton- 
opener is ‘from the press room, must safeguard him- 
, Self by,so arranging it that the door would not enable 
“women .or children at their will or at the will of the 
“Person who supervises their working, to pass from 
ithé. rogm where the feed-end is situated in the mixing 
nipon to the press.room. B GAMADIA V. EMPEROR, 27 
Bom. H. R, 1405; 27 Or. L. J. 165; A. I. R. 1926 si 
na hy am 949 


“Fishery, right of’-River bed, shifting of—Beel 
pees in old bed—Grantee, right’ of, to fish in 
“besi, 


© +The bed of a river is that portion of the river which 
*js-in the ordinary and regular course of nature covered 
by the water of the river. It need not be constantly 
covered, ifin the ordinary course of things it is 
habitually covered. : 
~ ` The grantee of a fishery right in a river is entitled 
“to fish in all waters comprised within the banks of the 
“river, and the fact that a particular sheet of water 
‘may, during a part of the year, be disconnected from 
- the flowing stream or permanent current does not 
affect the riglts of the grantee. A jalkar so situated 
in the river bed is an essential part of the river, and 
ithe fish contained therein may properly be deemed fish 
of theriver. Where the right of fishery is in a river, 
the Court has to decide on% consideration of all the 
material facts and „conditions whether it can fairly 
‘and reasonably be sakti that the waters over which 
the fishery is claimed afe a epart of the river. 


°. When ariver*shifts its course anda beel forms in 
thegld rigar-bed, tle question whether the right of 
fishery in the beel remains the property pf the grantee 
of the exclusive right oå fishery in the river „depends 

~ upon wifither the beel-forms part of*the river. If 
‘the beel is so separated from the river that it no 
longer forms yart of it, the fact thet daring the 

| rains’ the beel overflows and -joins the river does not 
“give the grantee ofthe exclusive right of fishery in 

- the rivef any righé of fishery in the beel. But if the 
< beel remains part of the river the right of fishery in 
.. "the beel belongs to the oner of the fishery rights in 
“the river even though the Deel is disconnected from the 
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river except in the rains. © SECRETARY OF STATE FOR 
Tapia v. NENAI CHAND MUKHERJEE 752 
Fraud. ; . ` 

See BENGAL PUBLIC Demanps Recovery Acr, 1913, 

s 36 796 
———— Party guilty of fraud, whether can recover 

property conveyed to third person. 

“Where a person obtains a conveyance of certain 
Property in the name of another with the object of 
cheating two people and successfully cheats one of 
them, this is a sufficient ground for the Court refusing 
to help him in recovering the property from the 
person in whose name the conveyance was obtained. 
M VONNAKOTA VIRAJU v. Vatsvara BANGARAJU ° 519 

Suit to declare a decree obtained by fraud not 
binding--Suit by junior members to set aside 


mortgage-decree against manager—Cause of action— > 


Fraud, allegations of, whether must relate to conduct 

of suit. 

In a suit by certain junior members of an Aliya- 
santhana family for a declaration that a decree paesed 
on a mortgage executed by the managers and certain 
other members of the family was, not binding on the 
plaintifis, the plaint alleged that the mortgage on 
which the decree was obtained was executed fraudu- 
lently and collusively: . “a 

Held, that if the plaintiffs established fraud in the 
execution of the mortgage, the decree would be equal- 
ly vitiated by fraud and would not bind the plaintiffs, 
but that it would have been different ifthe parties to 
the mortgage suit had not been the same as those to the 
mortgage, in which case a further allegation of fraud 
in the conduct of the suit would have been necessary 
to sustain the suit. M DURGAMMA ~v. KECHAMAYYA, 
(1925) M. W. N. 162; 48 M. L. J.351; A. I. R. 1925 Mad. 
792 - : ; hod 717 
Suit to recover property—Defendant, whether 

can allege:his own fraud. » ° a es 

Where it is found that both the parties: toa suit 
have been guilty of fraud in connection with the 
transaction in. respect of which relief is claimed, that 
party fails who has first to allege the fraud in which 
he participated, irrespective of the fact whether he 
is plaintiff or defendant in the suit. 

Ina suit by a plaintiff to recover possession of 
property to which he alleges title by purchase, it is 
not open to the defendant to show that the funds 
for the purchase were provided by him by means of 
a fraud practised on a third person to which he and 
the plaintiff were both parties. In sucha case as the 
defendant cannot succeed without alleging his own 
fraud, the plaintiff's suit must succeed. M Paquayam- 

- MAL V. DEVANAIMMAL, 22 L. W. 313; A. I. R. 1925 Mad. 

1016 ` 776 


General Clauses Act (X of 1897), 8.6. See Cr. 

. P. O., 1898, s. 195 395 

———— §, 25, See Penau Cope, 1860, ss. 40, 65, A 
i 3 





Government of India Act, 1915 (5 & 6 Geo. 
aV, C. 61), 82107— | 


See RANGOON MUNICIPAL Act, 1922, s. 14. 550 
“See Rancoon Rent Aor, 1920, s..15. 627 . 


Guardian and ward—Court of Wards,- estate 

- managed by—Withdrawal of management—Release 

_ of alleclaims by ward—Suit by ward against 
employee of Court of Wards to recover loss cpused 
to estate, whether maintainable. à 
There is no privity of contragt between a ward of 


f Court afd the stafi employed by the Court of Warda. 
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to manage the estate of the Ward. A ward cannot, 
therefore, after the Court of Wards has withdrawn 
from the management of the estate and has handed 
over the estate to the ward and obtained a release 
of all claims from him, maintain a suit against a 
member of the staff employed by thé Court of Wards 
to manage the estate, to recover the amount of loss, 
caused to the estate by the negligence of such em- 
ployee of the Court of Wards. A MOHAMMAD AYUB v. 
URAJPAL SINGH, 24 A. L. J. 225 783, 


Hindu Law—Adoption by widow succeeding to 
estate of her husband's reverstoner, effect of-—Suit 
by next reversioner challenging adoption, main- 
tainability of. « 2 
Under the Hindu Law where the widow of a gotraja 

sapinda succeeds to a life-estate in the property of a 

reveysioner of her deceased husband,.she cannot by 

an adoption defeat the rights of the next reversioners 
in such: property, although the adopted son might be 
entitled to succeed to his adoptive father’s estate, as 
distinct from the estate of the reversioner in which the 

adoptive mother has a life-interest as the widow of a 

gotraja sapinda. 

On the death ofa Hindu the widows of his ‘two 
uncles succeeded toa life-estate in his property and 
both of them subsequently made adoptions to their 
respective husbands. A reversioner of the deceased 
brought a suit for a declaration that an adoption made 
by one of the widows was invalid and would not affect 
his reversionary rights. It was contended in defence 
that asthe other widaw was-the immediate reversioner 
of the widow who had made the adoption, the plaintiff 
had no right to maintain the suit : 

Held, that both the widows having by making adop- 
tions attempted to defeat the rights of the plaintiff 
who was in the position of the next reversioner on the’ 
death of both the widows, the suit as framed was 
maintainable. B HANMAVVA ÅDIVEPPA SoMRADDI v. 
VENKAPPA Govinpappa KADEMANI, 27 Bom. L, R. 1331; 
A. I. R. 1926 Bom. 26 305 
———— Damdupat, rule of” See TRANSFER OF PRO- 

PERTY Act, 1882, s, 74 1010 


Dancing girl — Legitimate descendants 
of her sons—Collateral succession, rule of—Heritable 
blood, whether exists, 


Under the Hindu Law, in order to have heritable 
blood between two persons, it is not necessary that 
inheritance to each other should be traced through 
the father. . é 
_ The legitimate descendants of the sons of a danc- 
ing woman or a prostitute have heritable blood be- 
tween them, even though the parentage of the sons is 
unknown and they are not the sons of one man. 

The pringiple of collateral succession is applicable 
to them and is not confined to agnatic relations. 

All people born in India and of*the Hindu faith 
whose customs and manners are those of Hindus are 
governed by the Hindu Law in the absence of proof of 
any special or local custom. Accordingly persons whose 
paternity is unknown and who are the descendants 
Hindu mothers are governed by the Hindu Law, an 
if the ordinary Hindu Law is applicable, unless there 
is some prohibition, statutory ur otherwise, the whole 
of that law is applicable and not merely portions 
thereof. 

“Per Wallace, J.—The usage and customeof succes- 
sion to.a dancing girl and inter se of male offspring 
of a dancing girl are those epf such succession of the 

e 
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male illegitimate offspring of a degraded married 
woman. 

Illegitimate children of a dancing girl inter se, 
when there is no contest betw&en them and legitimate 


children, inherit to their mother and to one anothef.” e 


If there is heritable blood between any two illegiti- 
mate children that heritability carries with it all the 


‘adjuncts of heritability under Hindu Law, so that the 


legitimate male descendants of one branch can chim 
ag reversioners to oust the legitimate widows and 
legitimate descendants of the other branch. The rule 
résts on the common maternity of the illegitimate 
sons. M Viswanatua Mupaty v. Doratswamt Mupaty, 
(1925) M. W..N. 613,49 M. la. J. 684; 48 M. 944; A. L 
R.1926 Mad. 1 & 189; (1926) M. W. N. 182 193: 


Daughter—Setilement deed, constriction of. 
—Gift in, favour of daughter—Nature of estate 
taken—Intention, vague expression of, whether can 
control clear dispositive words, 

Clear and unambiguous dispositive words used in 
a Will or deed are not to be controlled or qualified by 
any gerieral expression of intention and technical 
words of known legalimport must have their legal 
effect even though the testator uses inconsistent 
words, unless those inconsistent words are of sucha 
nature as to make it perfectly clear that the testator 
did not mean to use the technical words in their pro- 
per sense. 

A deed of settlement by a Hindu recited “I have 
no male issue. I have only a daughter and my wife. 
I hereby make the following provisions so that my 
properties may not passto the control of others after 
my lifetime and that they may go to my lawful heirs. 
The properties mentioned in Sch. I hereof are to be 
enjoyed by myself and my wife during our lifetime, 
and after our lifetime my daughter and her husband 
who is also my sister's son are to perform my funeral, 
ete., ceremonies and enjoy the aforesaid properties 
with absolute rights. The properties mentioned in 
Sch. IL hereof are to be enjoyed by my daughter and 
my son-in-law from this date with absolute rights 
and with heritable rights in favour of son, grandson, 
ete.”: 

Held, that the daughter and her husband took an 
dentate estate in the properties gifted inasmuch as 
the clear dispositive words used could not be con- 
trolled by the somewhat vague expression of the 
settlor's intention occurring in the earlier portion of 
the document that the property should go to his law- 
ful heirs. M SANKARANARAYANA Reper v. Koppayya 
Reppy, (1925) M. W. N. 875; 23 L. W. 81;%A. I. R. 1926 





Mad. 236 973 
Debts. See HINDU?” LAW—JOINT FAMILY — 
ALIENATION . ` 1023 
E incurred by widow. See HINDU Law 
—W pow by . 125 


———, antecedegi—MMortgage 

Personal remedy 

antecedent debt. 

The fact that the personal renfédy under a mort- 
gage by a Hiadu father is barred by limitation does” 
not prevent the mortgage being, at a supsequent 
sale, regarded ås cregting an antecedent debt. O 
BHARATH Sines V. SheopaT SHARMA , 189 
—— ——— 1t- Decree against father—Sale of 

„family property—Interest of song, whether passes. 

In the case ofa joint Hindu family whichecon- 
sists of a father and his sons, a sale ®f family property 
in execution vf a simple money-decree obtained against 

.. 
$ . 


by father— 
barred-*Mortgage, whether 
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og rae 
the father insrespect of a debt not incurred for'im- 
moral purposes, passes the interest of the sons in 
the property to the purchaser by virtue of the pious 
obligation on the part of the sons to pay off their 
father’s debts. B De Souza v. WAMANRAO BBAJ THAKUR 
Pt Bom. L. R.1451; A. I. R. 1926 Bom. 117 984 


~———- Debts—Decree against member of joint 
. family--Execution against sons after -death of 
; judgment-debtor, when can be allowed—-Civil Proce- 
: dure Code (Act V of 1908), s. 83. . 
: The liability of a Hindu son to pay his father's 

debts not tainted with immorality is the same whether - 
the, liability is enforced through Court or is taken 

advantage of by the father in paying off his antece- 

dent debts by private treaty. 

. The meaning of s, 53 of the C. P. O. is that where 

there is a liability under the Hindu Law on the sons 

to. pay their father’s, debt that liability may be 

followed in execution as well.. The test is that under 

that section the property which the father could sell 

in his lifetime is the only property that can be pur- 

sued by his creditor on his death in the hands of his 

sons. The‘Court must determine with reference to 

the date of the death of the father what properly was 

at that time liable for the payment of his debts. 

The mere fact that property in which a Hindu 
father had at one time an interest as member of a 
joint Hindu family has several years after his death 
passed into the hands of his sons by survivorship 
would not entitle a person who holds a decree against 
the father to proceed against such property in execu- 
tion of the decree under 8.53 of the ©. P. C. It must 
be shown that at the date of the father's’ death this 
property was liable for the satisfaction of the father's 
debts. A Brxpa Prasan v. Rag BALLABH BAHAI; 24 À. L. 
J.273; A. I. R,1926-All. 220 785. 


— incurred by father joinily with other 
< members of family—Pious duty of sons to pay off 
~ debts—Mithila School. $ 

“The Hindu Law of the Mithila School is the Law of 
the Mitakshara except in a few matters in respect of 
which the Law of the Mithila School has departed 
from the Law of the Mitakshara. 

: Under the Mithila School of Hindu Law a son.or a 
grandson does not escape from his pious duty of 
paying off debts incurred by the father or grandfather 
merely onthe ground that the debts weré incurred 
by the latter jointly with another member of the joint 
family. P. C. SOURENDRA MOHAN SINHA v. Hart PRASAD 
BINHA, À. I. R. 925 P. O. 280; 42 0, L. J. 592; 24 A. L. 
J. 33; (1926) M. W. N. 49; 7 P. L. T. 97; 50 M.L. J. 1:5 








Rat. 135; 52 I. A. 418; 30 C. W..N. 482 +P. C.) 1033 ` 
-— Gift, in favow of daughter. See Hixpu 
Law— DAUGHTER 973 


ee Sel, f-acquired property—-Maintenance 
of.son's widow. è , é y 
A man has absolute right under the Hindu Law to 
dispose of his self-acquired®property in any way he 
chooses, and hiseon's widow cannot follow it in the 
hands of the alience sor donee for her maintenance, L 
Buabwantt v. THAKUR Mat, 1 L, 0.472, 476 
-—-—— Gttardianship and minority—Alienation 
’' by guaedian—Consideration partly +for discharge 
uf morigage-debi—Prior undertaking of guardian 
(to pay off mortgage—Purchaser actinge in good 
faith—Sale, whether binding—Consideration, major 
portion of, validy effect of. ; 
` Certain propertigs burdened with a mortgage were 
gifted to*a minor and his guardian sold thé properties 
Š oy è 
. . 





a. 52 I. A. 443 
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to a third person, a portion of the sale consideration 
being required for the discharge of the said mortgage. 
It appeared, however, that under an arrangement 
between the donor and the guardian, the guardian 
himself had undertaken to discharge the mortgage- 
debt butit wasfound that the purchaser was not 
aware of any such arrangement : . 
* Meld, that the consideration relating to the dis- 
charge of .the mortgage-debt was binding on the 
minor.” _ | ; à 

“ Where an alienation is left unchallenged for a 
number of years, and the major portion ofthe con- 
sideration for the sale is held to be valid and binding, 
the alienee should be permitted to retain the property 
on payment of the amount disallowed with interest, 
M NIGLAKANTA Sarma v. GANESHA Iver, (1925) M. W, 
N.43; A. I. R. 1925 Mad. 469; 21 L. W. 685 310: 


Guardianship and minority—Guardian, 
_ power of, to refer dispute to arbitratién—Award, 
whether binding on minor. 4 ' 
Under the Hindu Law all acts of a natural guardian, 
which the infant might, if ofage, reasonably and pru- 
dently do for himself, must be upheld when done for 
him by the guardian. A natural guardian has, there- 
fore, power to submit a dispute to arbitration on 
behalf of the minor, if the submission is for the beneñt 
of the minor and the minor would in such a,case ke 
bound by the award made by the arbitrators on such 
submission. R Punusuwamiv. VEERAMUTH, 3 R. 452; 
A. 1, R. 1926 Rang. 31 i 676 


———— Guardian, natural, power of, to 
alienate minor's property—Necessity—Benefit of 
estate. 

The natural guardian of a Hindu minor has power, 
in the management of the minor's estate, to mortgage 
‘or sell any part thereof in case of necessity or for the 
benefit of the estate. L SURAIN SINGH w. BABU, 2 nee 
175 ; f 
inheritance—Spindas--Wkole blood, whe- 

ther excludes half blogd—Mitakshara. - 

Under the Mitakshara among spindas who are 
members of the same class tho whole blood excludes 
the half blood, and this preference of the whole blood 
over the half blood is not contined to the case of 
brothers- and their sons. N NARAIN v, HAMRAJI, 21 N. 
L. R. 163; A. I. R. 1926 Nag. 218 989 

Joint famlly—Alienation of family pro- 
perty~-Consideration, portion of, -applied » towards 
payment of mortgage which cannot be challenged, 

effectof. -2 . 

Where a’ portion of the consideration for asale of. - 
family property is applied towards the payment of 
the amount due on a mortgage, the validity of. which 
could not be challenged by the reversioners owing to 
the fact that none of the reversioners was in existence 
at the date when the mortgage was made, the sale 
cannot also be challenged to the extent to which the 
sale consideration has been applied in paying off the 
mortgage. P C Lar BAHADUR V. AMBIKA PRASAD, 2 
O. W. N. 913; A. L R. 1925 P. C. 264; (1925) M. W. N. 
852; 47 A. 195,625 0. ©. 371; 12 O. K. J. 649; 23 eee 

1 

—_—___ ——- Alienation—-Mortgage. See HINDU. 
Law—Jctnt FAMILY PROPERTY . ` 276. 

— Alienation by father -Suit ly 

son for partition and to set aside alienaticn—-- 

Alienee, vights of —Subsequent suit for general gæi li- 

tion by alience, maintainability of---Procedure ~ Res 

judicata, k . Aa. O 

e 
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` Apurchaser from a Hindu co-parcener of his.share 
in spacific family properties is entitled to file a suit 
‘for genbral partition, an] to work out his rights and 
‘equities either by having the properties sold to kim 
allotted to the share of the alienor, or by gstting other 
propartiea in substitution. £ . . 
< Wherein a suit by a Hindu son to set aside aliena- 
_‘tions by his father of family properties and “for 
partition of his share therein it is found that the 
-alienations are not binding upon the plaintiff, it. is 
opsn to the alienses to insist upon the plaintiff's 
cassenting to the results of a suit for a general partition 
.of the family properties and ask, if the undisposed of 
properties are sufficient for the son's share, that the 
-alianated properties may be allotted to the father's 
.share and. through him to themselves. If the pur- 
«chasers do not defend the suit on this ground of 
equity or if their plea is disallowed, the decree must 
ba regarded as final and the son gets his share in the 
‘alienated properties unconditionally as his separate 
property. 
“ §ofaras the properties allotted to the son are 
“concerned the decree operates as res judicata against 
“the alienees and the latter cannot in a subsequent suit 
claim any relief withragard to such properties in 
‘order to work out their own rights and equities. With 
regard to the balanca of the properties, howaver, ths 
‘alieneSs are still entitled to claim in a suit for general 
partition that other properties belonging to the 
‘alienor should ba allotted to them in substitution of 
the properties which had been alienated in their 
favour and which have-sines been allotted to the son. 
M Sowrimourau v. Pavapar Pacuta PiLLAT, 49 M. L.J. 
679; (1925) M. W. N. 841; A. I. R. 1926 Mad. 241 868 


Joint family—Alienation by manager to 

pay off barred debt, validity of. . 
A manager of a joint Hindu family, other than the 
father, has no power to alienate the family property 
in‘ lieu of any antecedent debt of his own. An 
alienation by him can only be upheld if the transfer 
is for legal necessity or for*the benefit of the family. 
The payment ofa barred debt is not a necessity and, 
therefore, an alienation of family proparty by the 
manager for the payment of such a debt cannot be 
upheld. A JRABBU Ram v. Banoran SINGH 1023 


-y Alienation — Sale by manager of 
` family property—Benefit to family— Future and 
` continuous loss, prevention of. 

A.-sale of family property by the manager of a joint 
Hindu. family will be upheld not only,in cases in 
which the object of the sale is to relieve the estate, 
of ati actual pressure or to avert danger but also in 
cases where a benefit is to be conferred upon the 
estate. ` Wliat constitutes benefit to the estate must 
vary according to the circumstances of each case. 
Where, however, a sale of family property is intended 
to avert future and continuous lots to the family, the 
sale must be held to be for the benefit of fhe family. 
O Suras NARAIN v. GUROHARAN Perasan, 2 O. W. N. 
904; A. I. R. 1925 Oudh 743 ' 495 
i Father, decree against, when candi 
_ executed against family ‘property. 

Where a decree is passed againsta Hindu father 
who is the manager of a joint Hindu family and it 
appears that the decree was passed against him in his 
capacity as representative and manager of the family, 
the decree can be executed against theefamily pro-- 

gfty. Itis not necessary in such a case that the 
decree should state in expyess terms that it is passed 
2 i 
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e 
against the defendantas the manager of the joint 
family. S NARUMAL MULCHAND V° JAGATMAL THARUMAL, 
A: I. R. 1925 Sind 288 ; - 740 
- Joint famlly—Nanager, alienation by, to 
pay off barred debt, validity of See HINDU waw 
-- JOINT FAMILY—ALIENATION 1022 
——— — Manager, whether dedicate 
family property to temple. Ki i 
- The manager of a joint Hindu family can lawfully 
, dedicate a small portion of the family property to-a 
. temple on the occasion of the funeral of a deceased 
* member of the family. M AuprappA Natoy v. 
MUTHULAKSHMI Aci, (1925) M, W. N. 653; A. I. R. 1995 
Mad. 1281 | 610 
- Property acquired in name of juniur 
member—Presumption--Test—Dayabhaga School. 
. The presumption that all properties acquired by a 
member òf a joint Hindu family must, in the absence 
of evidence to the contrary, be deemed to ba the pro- 
perties of the family does not apply to a case in 
which the joint family is constituted only by a father 
‘and sons governed by the Dayabhaga School of Hindu 
Law. In other cases of joint families governed by 
that School the presumption would apply. 
Where the question is whether property standing in 
the name ofa junior membar of a Hindu family is a 
self-acquisition the criterion is to consider from what 
source the money came with which the purchase- 
money was paid. In the absence of evidence that the 
junior member had not separate funds or that the 
property in question was purchased with money 
elonging to him, the presumption is clear and 
decisive that it was acquired by the head of the 
family in the name of the junior member and that it 
was not the selfacquired property of the junior 
member. This presumption applied equally to a 
family governed by the Dayabhaga School of Hindu 
Law as also to such a family consisting of a father 
and his sons. C Jasona SUNDARI v. Lan Monan Basu, 
42 C. L. J. 486; A I. R. 1926 Cal. 361 681 


—_—— Property acquired, nature of—Pre- 
sumption — Property purchased by joint family 
—Mortgage of purchased and ancestral property 
o purchaser—Suit by purchaser to enforce mortgage 
—Suit by members of family for declaration that 
mortgage shall not affect ancestral property—Subse~ 
quent suit challenging validity of mortgage of purchas- 
ed property, whether maintainable—Civil Procedure 
Code (Act V of 1908), O. IT, r. 2. 

Where it is found that a joint Mindu family was 
possessed of a nucleus, the burden of proving that a 
certain item of property subsequently acquired was 
the self-acquired property eof a particular member of 
the family, lies upon the person who makes the as- 
sertion 

Certain property wes purchased by a joint Hindu 
family and the consideratiqn for the sale was paid 
by the execution of æ mortgage in respect of the 
property purchased as well as of aæertain portion ofe 
ancestral property belongingęto the family, The 
vendor subgequently obtained a decree for sale on foat 
of his,mortgage, but befoye the propefty could be 
brought to sale some members of the famêly brought 
a suit for a declaration that the mortgage and the 
decree ebtained on its basis were not binding on them 
so far as they affected the portion of the ancestral 
property of the family included ia the mortgage. This’ 
suit- was decreed dnd the purchasad property was sold 
in execution of the mortgage-decree. The” plaintiffs’ 

x $ 


can 











Mp 


“1113 ° . 


INDIAN 


“Hindu Law—-contd, 


Pore 
thereupon brought another suit for a declaration that 
the purchased property was joint family property and 
that the mortgage and sale in execution of the mert- 
gage-decree were invalid and were not binding upon 
the_ plaintiffs: 

e -Iteld, (1) that in view of the fact that the plaintiffs 
wanted a declaration that the property purchased, in 
consideration for which the mortgage was granted, 
was joint family property, the mortgage was bind- 
ing orf them; ; 

(2) that the plaintiffs having failed in the previous’ 
suit to ask for any relief concerning the mortgage so'e 
far as it affected the purchased property, their present 
suit was barred by the provisions of 1.2 of 0. 11 of 
the O. P. O. O ABHAIDAT SINGH v. RAGHOENDAR PARTAR 
Sanat, 3 O. W. N. 40; A. I. R. 1926 Oudh 77; 13 P. L.J. 
37 : 976 

~ Maintenance—Self-acquired property, whe- 

ther liable. See Hinpu*Law—Girt 476 

Marrlage—Asura form—Payment to bride’s 
parents for expenses of marriage, effect of. 

Where among a particular class of people it is 
customary for the bridegroom’s party tomake a pay- 
Ment to the parents of the bride to enable them to 
meet a substantial part of the expenses of the 
marriage, the marriage must be held to be in the asura 
form though the bride's father spends the whole 
amount thus received on the expenses of the mar-. 
riage. M Samu Asari V. ANANCHI AMMAL, 22 L, W. 462; 
49 M. L. J. 554; A. I. R. 1926 Mad. 37 56! 


Partition — Presumption of jointness-- 
Separation of some members, effect of—Definition 
of shares in revenue papers—Separate dealings with 
property, , x 
A Hindu family is presumed to be joint until the 

contrary is established, but the presumption grows 
weaker as the relationship becomes more distant and 
the branches multiply. But no such presumption 
arises where itis established that before the institution 
ofthe suit one or more members of the family had 
already separated. 

A member ofa joint Hindu family may separate 

Himself from the other members of the joint family, 

and would on such separation be entitled to havea 





` share inthe property of the joint family ascertained 


> 


aud partitioned offfor him, hut the remaining co- 
parceners without any special agreement between 
themselves may continue to beco-parceners and to 
enjoy as members ofa joint family what may remain 
after such a partition of the joint family property is 
made, or live “separately from each other. 

The definition of shares in revenue pavers by itself 
affords very slight indication of a separation in a 
Hindu family, such entries arg usually made in the 
Revenue Records by those responsible for their pre- 
paration to make tke record, definite and precise. 
"The acquisition of some pyoperty in the name of one 
member of the family,,and of other property in the 
ename of another member would similarly be incon- 
clusive, but gvhere thege is a long series of dealings by 
the different members of the family independently of 
each other, fhe same considerations wotld not be 
applicable.e A DARBARI LAL v. PARBATI œ * 841 
_ Separation of one member—Pre- 

sumption as to others. è . 

When” one member of a joint Hindu family 
separates, there is noepresumption that the remaining 
members remain jojnt and an agreem2nt to remain 
wuited or të re-unite must be proved, 3 

e 


-in its entirety. 
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Where on the separation of one member, the shares 
of other members also are definėd in the partition 
deed, the legal inference is that the latter are to hold the 
property allotted to them in those shares as separate 
owners. L TIRKHA MaLv.Gurst Mar, 1 L. C. 390 571 


-———— Religious endowment. See ©, P. O., 1908, 
s. 92 924 





~~~ Succession—Nomination of successor 

~-Shebait, power of. 

dn the absence of any terms regulating succession in 
the trust deed, if any, or the usage of the institution, 
the management of a „Hindu religious endowment 
passes by ordinary rules of inheritance, unless such 
devolution is opposed to the purposé of the trust, and 
the shebait or manager is incompetent’ to nominate a 
successor by Will. LSHAM Devi v. Ram Natu, 1 L. O. 

34 z 465 


——-————— Temple—Trustee, powers of—License 
toerect pandal, permanent, whether can be granted-~ 
Adverse possession. ; 
The trustee of a temple has no power to issue & 

permanent license to put upa pandal on lands be- 

longing to the temple. No question of adverce pos- 

session arises in a case where a person erects a 

pandal over temple property, after applying for and 

obtaining permission from the trustees to doso. M . 

MARINGANTI RAMANUJCHARYULU v. PUDIPROLU eBUCHI 

Mancarao, 22 L. W. 485; A. I. R. 1925 Mad. 1279 565 

— Widow, alienation by—Necessity— Burden 
of proof—Enquiry by creditor, scope and extent of 
—Amount of loan in excess of necessity, effect of 
—Procedure—Interest, high rate of. 

A person taking a mortgage from a Hindu widow 
of property forming part of the estate of her deceased 
husband must prove that legal necessity existed for 
thè transfer or that he made proper and bona fide 
enquiries asto the existence of such necessity and 
satisfied himself by all reasonable means as to its 
existence. He is not, however,, bound to.see to thè 
application of the money borrowed by the widow pro~ 
vided the money was lent for legal necessity. The 
enquiry which he hasto make is as to the existencé 
of the necessity and also as tothe debts which the 
widow has incurred for legal necessity and the-amount 
the isin need of for meeting such necessity. In order 
so uphold the transaction the Court must be satisfied 
that legal necessity existed and that the eum lent was 
not unreasonably large. The transaction should be 
shown to be genuine and free from doubts of collu- 
sion between the creditor and tha widow for raising a 
sum larger fhan is really, needed. The interests of 
‘the reversioner should be protected but at the same 
time the widow should not be hampered by unreqson- 
able restrictions in raising money when legal neces- 
sity exists, , 

In cases where it is shown that the amount of the 
loan is in excess of hat which the necessity justified, 
the Court should find whether the creditor knew or 
could have*known by means of enquiries then avail- 
able that the money was in excess of the necessity, 
and if the finding is in the affirmative then the Court 
Jald allow the reversioner to recover the property 
on payment of the sum really justified by the neces- 
sity. If, on the other hand, the findistg of the Ccurt 
is in the negative the transaction’should be upheld 
The mere fact, ‘however, that the 
amount borrawed is to some extent Jarger than tha’ 
sum.actually needed ought not to vitia‘e the traps- 
action. In the absence of fraud or collusion between 





. 
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the widow and the creditor, when the necessity for the 
loan is established, mere excess of the amount lent 
should not be held to vitiate the validity of the trans- 
saction. Where, however, the excess is disproportton- 
ately large, that itself is evidence of collusion and the 
Court should not uphold the transaction in sucha 
case. Ina case where the Court finds that the neces- 
sity was inadequate for the entire loan, the reversioner 
should be put to terms. 

Where it is found that the main necessity for the 
loan was brought about by the wrongful act of the 
reversioner himself, he may not be heard to complain 
of the high rate of interest charged for the loan, more 
especially when he makes no attempt to show that 
money was available tothe widow at a lower rate 
of interest than is charged in the bond. C Taraprasap 
Saw v. Mannu Supan Gir 42 C. L, J. 269; 30 0. W. 
N. 204; A. I. R. 1926 Cal. 283 12 


Widow, alienation by—Necessity—Burden of 

pioof-—Consent of reversioners— Presumption. 

lt is for an alienee from a Hindu widow to prove 
circumstances which would amount to necessity 
under the Hindu Law justifying the alienation. If he 
is unable to prove such circumstances he must at 
least prove that he made bona fide enquiries and 
sitifised himself that such circumstances existed which 
would pmouxit to anecessity under the Hindu Law. lf 
heis unable to prove such circumstances or to prove 
that he made such bona fide enquiries, the proof that 
the nearest reversioners consented to the transaction 
in prima facie evidence or presumptive proof that 
such circumstances existed as would make the trans- 
action one binding on the reversion. It is open to 
the reversioners to rebut the presumption by adduc- 
ing evidence, as like all presumptions it is liable to be, 
displaced by proof of facts. But so long as the revet- 
sioners do not adduce any evidence as regards the 
actual purpose of the alienation to the knowledge of 
the alienee, the presymption would be quite sufficient 
to enable the Court to give a decree in favour of the 
alienee, i 

It is not necessary that the purpose of the alienation 
should be mentioned in the document. All that the 
law requires is that the alienee should prove the exist- 
ence of circumstances at the time that the transac- 
tion wasentered into, which would justify a limited 
owner in passing a full interest in the property in 
favour “of the alienee, in cther words, which would 
entitle a limited owner to bind the reversion by the 
alienation. M RAMASAMI RepDiv. RasAGOPALACHARIAR, 
22 L. W, 518; (1925) M. W. N. 789; A. 1. R. 1926 Mad. 
29 270 


„alienation by—Necessity-—Daughter’s 
marriage--Hindu widow's power of alienation— 
Widowed sister of husband, maintenance of—Pur- 
chaser, if bound by widow's mis-management-- 
Pressing necessity. A 
The daughter's marriage is a primary daty of a 

Hindu widow. The texts limiting the extent of the 

expenses to a fourth part of the father’s estate, are 

not imperative but only directory. % 

The extent and limit of Hindu widow's power to 
ispose of her husband's estate depends upon the 
circumstances of the disposition and must be con- 
sistent with the law regulating such disposition, 

Debts incurred by a Hindu widow for the main- 
tenance of her mother-in-law and widowed sisters of 
her dusband who were maintained by him in his life- 
time, are sufficient ta justify a sale by the widow. 

e 
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The purchaser from a Hindu ewidow is not bound 
by any previous act of mis-management by the widow 
so long as heis satisfied that there was pressing 
necessity for the sale. © SAILABALA Desyv. BAIKUNTHA 
NATH GHOSE 186 


Widow, alienation by--Subsequent, surrender 
to reversioner—Reversioner, whether can question 
alienation. 4 . 
Where a reversioner obtains the estate through 

“surrender by a Hindu widow.or other life-estate- 
e holder, he is not entitled during her lifetime to 
question alienations made by her prior to the surrender, 
Especially where the surrender is effected for the 
purpose of defedting alienees for consideration, the 
rule that till the surrenderer dies, her acts cannot 
be questioned by the surrenderee, is a just and 
equitable. one. M NELAKANTI Sunparasrva Row v. 
Ivatuary VIYYANMA, 48 M. 933; 49 M. L, J. 265; (1925) 
M. W. N. 643; 22 L, W, 398; A. I. R. 1925 Mad. oi 
—— alienation by—Reversioner remote, 

whether can challenge alienation. 

A suit for declaration that a gift by a Hindu widow 
is void as against the reversionary heirs of her 
husband is competent only to the nearest prospective 
reversioner, and if a more distant relation claims to 
sue, he can only maintain his suit by showing that the 
‘nearer reversioner has precluded himself by his own 
act or conduct from suing, or has colluded with the 
widow, or has concurred in the, act alleged to be 
wrongful. PC FATEH SINGH v. JAGANNATH BAKHSH 
Sineu, 27 Bom. L. R.725; A. I. R. 1925P. C. 555; 48 
M. L. J. 64; 2 O. W. N. 25; 12 O. L. J. 117; L. R. 6 A. 
P. ©. 50; 27 O. C. 334; 29 C. W. N. 749; 47 A. 158; 23 A, 
L. J. 739; 22 L. W. 58; 52 I. A. 100 280 


, debt incurred by, whether binding 
on reversioners— Necessity, absence of. 

A debt incurred by a Hindu widow which is not 
shown to have been incurred for legal necessity and 
which is not charged upon the property of her deceas- 
ed husband in the hands of the widow, is not binding 
on the estate and a decree in respect of such a debt 
cannot be passed against the reversioners after the 
death fof the widow. O CHHOTEY Lar v. RAM BALI 

: 125 
-—_-_—_—_—-—,, estate of, nature of—Gift by widow 
—Surrender in favour of next reversioner—Rever- 
sioner, whether can recover gifted property during 

lifetime of widow. . 

Per Walmsley, J—A Hindu widow tan make a gift 
of her husband's estate which would be valid during 
her own lifetime. Even where the gift uses words of 
inheritance, it is a valid alienation for the term of the 
widow's life, and a reverSioner would be able to attack 
the gift as voidable only after thg death of the widow, 
Where the widow after making the gift makes a sur- 
render of the entire estate of Rey husband im favour of 
the next reversioner, the act of surgender would not 
entitle the reversioner to recover the property gifted 
from the donee during the lifetime of the Widow. e 

Per Page, J.—For purposes not auth@rized under’ 
the Hindu Lajv,a Hindu widow is entitled¢o alienate 
property which she inherited from her husband or 
any part thereof fora term whivh dees not exceed the 

period during which she remains in the enjoyment of 

er husband's estate. . 

Where the widow putsan end jo the estate which 
passes to her by way of inheritance from hef husband 
by a surrender of her entire, interest in the inherited , 

es 
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: property to the next®reversioner, the latter is entitled 
. to recover any portion ofthe estate of the - deceased 
‘improperly alienated byéhe widow even during the 
a Widow's lifetime. © 777 ay 
A person who is minded to enter into a business 
: transaction with a Hindu. widow must be taken to 
. know thé law and to be aware of the restricted power 
_ of alienation whieh a Hindu widow possesses. © Pra- 
FUGLA KAMINI Roy v. BHABANI Nata Roy, 52 ©. 1018; 
- A.I. R. 1926 Cal. 12] 897 
eaaa Widow—Reversioners, position of—Suit tos 
challenge act of widow—Res judicata—Civil Proce- 
. dure Code (Act V of 1908), s. 11, Expl. VI. : 
“Under the Hindu Law thé reverfsioners possess in- 
dividually what is called a spes successionts, that is 
. to.say, the bare possibility of succeeding to:the estate 
.of the last owner in case the widow dies leaving any 
one of them surviving “entitled to take immediate 
“possession after her, unless the husband has left the 
. power to her to adopt ason. But the spesis common 
«to all the reversioners and so is the danger from any 
act of the widow against the interests of the rever- 
sioners. The right to sue to set aside that common 
‘danger is given for reasons of policy and conveni- 
ence to the person, who, if the widow died at the 
. moment, would take the estate. But the result of 
-such a suit, favourable or otherwise, affects the rever- 
sioners as a. body and operates as res judicata in any 
-subsequent suit brought by any of the reversioners 
- to challenge the act of the widow. Explanation VI to 
s. ll of the C. P. ©. covers a case of this kind and bars 
fresh litigation on the same cause of action, unless the 
„previous litigation. was collusive or was vitiated by 
„fraud or laches on the. part of the reversioner then 
suing in conducting the suit or in asserting his rever- 
-sionary right. PO Mara Prasap v. NAGESHAR BAHAT, 
30. W. N. 1; A. 1. R. 1925 P: CO. 272; L. R.6 A.P.C. 
195; 28 O. C. 352; 24 A. L. J.1;43 C. L. J. 51; (1926) 
M. W. N.83; 47 A. 883; 50 M. L. J. 18; 13 O. L. J. 19; 
-53 I. A. 398 (P. O.) ; . 370 
Z — Will by undivided father—Bequest to dau- 
ghter—Consent: of sons. an 
A member of an undivided Hindu family has no 
' power to devise property by Will. | s 
A father in a joint Hindu family can, however, but 
“only with the consent of his adult sons and with the 
consent of his relations who may be interested in his 
“minor sons, bequeath a portion of his ancestral pro- 
-perty to his daughter provided the portion is reason- 
able in extent. THAYAMMAL V. PERUMAL CHETTY, 49 


x 





-M. L. J. 734; A I. R. 19 6 Mad, 284 914 
Identification, parade, value of. See OrimtnaL 
TRIAL : 954 


. e 

-Inam—Devadayam land, whether alienable. 
Devadayam lands granted for'the performance. of a 
definite service, for ingtance, to chant hymns ina 
temple, dte inalienable. M?Lomapa ‘Peppa Suppayya 
*-y, SATHIPALI Rafamma, 22 L. W. 225; A. I. R. 1925 
‘Mad, 10466 e . 666 
„*=——— Kgrnam service inam — Enfranchisement, 
effect of —Re-grant—Geant to stranger—Ofice-holder, 

~ « rights df. . 


. . . bd = 
The enfranchisement of a service inam operates as 
ar) 


‘a re-grant. ° 


J 
- There is no presumption that an enfranchisement of ` 


aseryice inam land operates for the benefit of the 
‘office-hajder. Where the title-deed is granted not to 
_the holder of the office but to a stranger, the latter 
«alone acquires title undep the gran, > - A 


. e 


-- INDIAN 


CASES. -> F195 
Inam—coneld. SY Ss Sas 


The enfranchisement amounts to a re-gran? ‘and 


_ Government cando what they like- with, the land 


when they are re-granting it, M RAMAKRISHNAYYA w. 
Prronayya, 48.M. L. J. 508; 21 L. W. 474; (1925) M, W. 
N. 480;A. T. R. 1925 Mad. 726. ` -~ 165 
Karnam service inam, enfranchisement of, 
‘effect of —Title as against strangers—Adverse posses- 
sion—Prescription against Government, proof of. ` 

Ayling and Odgers, JJ.—The grant of.a title-deed at 





‘the enfranchisement of. a seivice inam, unlike the 


case ofa personal inam, constitutes a fresh root, of 


“title in thé gfantee good as against all the world. it 
“extinguishes the claims not only of the members of 


the family of the grantee but of strangers as well. 
Where, however, an outsider claims an enfranchised 


‘service inam itwould be open to him to show either 


that there was no inam at all liable to resumption 
or that he had by prescription acquired a title*'to 
the property, good, not only as against the. service 
holder, but also against Government, so that Gotern- 


_ment’s power of disposition was lost, and that the - 
-enfranchisement was ultra vires. In the latter casé he 
-would be bound to prove adverse possession for, 60 


years. g 
' Phillips and Odgers, JJ.—To prove adverse posses- 
sion for 60 years as against Government, itis not 
suficient to prove possession for a long period, but 
possession for the whole period of 69 years fhust be 
affirmatively proved. M KRISHNA SASTRI v. SINGARA- 


© VELU Mupaviar, (1925) M W. N. 218; 48 M L. J. 470; 


A. I. R. 1925 Mad. 760; 48 M. 570 130 


‘Income-tax—-Stock, fall in price of—Loss, calcula- 


tion of, on fallen price—Opening price for next year, 

fixing of—-Profit and loss. 
«An income-tax assessee had a large stock of piece- 
goods at the beginning of 1921 which he had bought 
at Rs. 13-8 per piece. At the end of the year the 
value. of these goods fell in the market to Rs. 6 per . 
piece. In submitting his-statement to the Income- 
tax Authorities for the year April 1921 to March 1922, 
he took into account the fall in price inthe market 
for the whole stock in caleulating his loss for the year 
though he had not sold the whole of it. Ho treated 
‘the remaining stock in his hand at the end of the year 
as being worth only Rs. 6 a piece and on that footing 
estimated his loss. In the next year instead of taking 
that stock as being worth Rs. 6 at which heevalued it 
the day previous tothe beginning of the year, he 
valued it at-Rs. 13-8 again and on that footing hè 
estimated his loss. On a question arising whether hé 
was entitled to do so: aa Ee 

Held, that the assessee, having elected in the pre- 
vious year to. value his stcck at the market price of 
Rs. 6 a piece for the purpose of showing’ his .trade loss 
during that year, was not entitled in the succeeding 
“year to revert to the purchase price figuré as repre- 
senting the valuetof the goods, but was bound by the 
market price which he had fixed and been assessed-on 


in the previous year, unless he could show that he 


made a mistake as tothe market-value, and that he 
as, therefores bound to put only Rs. 6 asthe open- 
ing value of the stock for the second year. M Com- 


-MISSIONER oF INCOME-T'ax v., CHENGALVARAYA CHETTY, 
.49 M. L. J. 425; 48 M. 836; A. I. R."1925. Mad: 1242 137 


Income Tax Act (XI of 1922), s. 9 (1) (7)—House 
furnished and ready for occupation, whether vacant. 
‘Where a person who owns a house keeps it furnished 


“and ready for his own occupation or for the occtpaticn ` 
-of-bis guests, the houseeannot be'said to have been 
“e e 


è 
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væant during a particular year within the meaning 
ots. 9 (1) (7) of the Income Tax Act merely because 
it was not actually occupied by the owner or by his 
uests at any time during that year. The owner must 
Es deemed to be in occupation, of the -house and is 
liable to be assessed in respect of the house. M 
COoMMISSIONER or Income Tax, MADRAS v. KRISHNA 
COHANDRA, 22 L. W. 822; 50 M. L. J. 63; A. I. R. 1926 
Mad. 287; 49 M. 22 940 
wan -— S, 12—Jharia Water Supply Act (IDI of 
` 1914), s. 45—Bihar and Orissa Mining Settlement Act’ 
(IV of 1920), s. 28—-Income derived from royalties on 
` mining leases, assessment of-—Cesses and rates, 
“amount of, whether to be deducted. 
ein arriving at the taxable income derived by an 
assesses as the owner of royalties under mining leases, 
the assessee is not entitled to deduct cesses or rates 
imposed upon him as the owner of such royalties 
under the Jharia Water Supply Act and the Bibar and 
Orissa Mining Settlement Act. Pat Income Tax Cos- 
MISSIONER V. SHIVA PRASAD SINGH, 4 Pat. 752; A. IL R. 
1926 Pat. 109 476 


s.13—Income, what is—Accounts, method of 
~——Entries in books of account, value of. ` 

For the purpose of calculating the profits of a 

business under the Income Tax Act, mere entries in 


booke of account are not by themselves conclusive., 


Tho word “income” signifies what comes in and 
includes sums which though not actually realized 
have become due in such a manner that the agsessee 
could at his will and pleasure receive them for re- 
investment or otherwise. 

. The method of accounting regularly employed. by 
an assessee for the purpose of his business should 
reflect his true income, profits and gains. If it does 
not, the Taxing Officer must find out the true income 
of the assessee as income-tax is leviable on income, 
profits and gaing and not on imaginary sums which 
do not represent the true income of the assessee. N 
PANDURANG RAMCHANDRA V, COMMISSIONER GF INCOME 
Tax, 21 N. L. R. 175; A L R. 1926 Nag. 180 980 


—~— 8, 29—Notice of demand, when must be issued 
— Notice issued 14 months after year of assessment, 
validity of. 

No period is prescribed in the Income Tax Act 
within which a notice of demand under s. 29 of the 
Act must be issued. Such'a notice must, however, 
be issued within a reasonable time. A notice issued 
nearly 14 months after the expiration of the year in 
respect of which ths assessment is made would not 
necessarily be too late. Pat In the matier of RAJENDRA 
Narayan BHANJA Dro, (1925) Pat. 217; A. I. R. 1925 Pat. 
58175 Pat. 13; 7 P. L. T. 269 288 

8. 34—Deliberate omission to assess property 

. owingło erroneous construction of statutory pro- 
vision—Property, whether cay be assessed in the 
following year. 

Section 3i of the Income Tax Act appliés'to a case 
where the Income Tax Officer has deliberately adopt- 
ed an erroneous construction of a provision of the 
Actand has thus failed to assess a particular itewêf £ 
income, just as much as to a case where he has not 
considered the .matter at all and has simply omitted 
an assessible item from his view and from his assess- 
ment. F l 

Where, therefore, an Income Tax Officer proceeding 
upon an erroneous assumption that certain property 
is not liable to assessment has failed to assess the 
income arising from such @roperty in a particular year, 

. y ii . 
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Angome Tax Act—concld. j 
such item is liable to be assesłed in respect of that 
year in the following year under s. 34 of the Act. 

M COMMISSIONER oF Incoye Tax, MADRAS v. KRISHNA 
OHANDRA, 22 L. W. 822; 50 M. L. J. 63; A. I. Re" 1926 
Mad. 287; 49 M. 22 ° ado 
——~—— S, 66—Interpretation of entries, whether 

question of law—Reference to High Court. 

: What constitutes receipts for the purposes of the 
Income Tax Act is a question of law and not a 
question of fact. The question whether particular 
entries on the credit side in a profit and loss account 
constitute income or not, when there is no dispute in 
regard to the meaning of the entries and the circum- 
stances undef which they were made, is, therefore, 4 


“question of law within the meaning of s. 66 of the 


Income Tax Act. 

The proper legal effect ofa proved fact is a ques- 
tion of law. N Panpurake RAMCHANDRA v. Commis- 
SIONER oF Income Tax, 21N. L. R. 175; A.I. R. 1926 
Nag. 180 980 
——-— S. 66—Reference on mandamus application 
form of. : 

Per Krishnan, J —On an application for mandamus 
tothe High Court to direct the Commissioner for 
income-tax to state a case for the opinion of the Hish 
Court, the question should be so framed as to leave to 
the Court which afterwards hears the reference to 
decide the matter on the facts stated by the Commis- 
sioner of income-tax. It must not be put in such a 
form that taking the hypothesis involved in it, it 
would be impossible to give any answer to it except in 
one way. M COMMISSIONER or Income Tax v. OHENGALA- 
YARAYA CHETTY, 49 M. L. 3.425; 48 M.836; A. LR 
1925 Mad. 1243 137 


Injunction. See Sreciric RELIEF Acr, 1877, s. 42 
714 


insolvency—Oficial Receiver, position of--Unsecured 
creditor, right of, to maintain application. 

The proper person to take proceedings under the 
Insolvency, Act on behalf of the unsecured creditorg 
is the Official Receiver or the Special Receiver whoso- 
ever is appointed. The Receiver represents all the un- 
secured creditors and an unsecured creditor cannot 
move the Court in insolvency unless the Receiver has 
refused to act in the matter. 

Where a Receiver applies to the Insolvency Court 
to stop a sale of the insolvent’s property and the 
Court refuses the application, it is not competent to 
an unsecured creditor of the insolv@nt to maintain a 
fresh application for the same relief. M Ponnuswamt 
NAICKER V. SUBRAMANTA CHETTIAR, 22 L, W. 404: A.J 
R. 1925 Mad. 1216 "460 


Insurance, marine—Time policy—--Warranty of sea- 
worthiness—Premiam, non-fayment of—Suit to 
recover losses, maintagnabtlity of. £ 
Ona time policy of maring insyrance there is no 

warranty of seaworthiness. 

The non-payment of the $remium fne Woden a 
policy of marine insurance affords no elefence to the 
underwriter in answer t&a suit’ by thes assured tc 
recover losse. B RAMCHANDRA RAMVALLABH v. GOMTIBAT 
27 Bom. L. R. 1310; A. I. R. 1926 Rom. 82 419 


interest, suit for, nature of. 
A suit to recover a specific sim of money avith ac~ 
cumulated interést cannot be deemed to be a suit for 


an account. M THAYAMMAL v. PERUMAL C 
M, L, J. 734; A.d. R. 1926 Mad. 284 ma 
A e 
. 
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Interpretation sf the law. See Cr. P.O., 1898, $ 4, 
9 


Interpretation of Statutes—Con/jlicting construc- 
tions, preference between. 4 
Of two alternative construgtions of the provisions of 

a Stagute which are both possible, the one which does 

n@ lead to absurdity should be accepted especially 

when such construction’ is most in accordance with 

the intention of the Legislature so far as it can be 

gathered from the ‘provisions of the Act taken as a 

whole. $ Dost Mauomep v. MOHANDAS LALOHAND 573 

Construction of Statute in previous judgment, 

whether precedent. 

An interpretation of a Statute directly necessitated 
in order to apply its ptovisions to the facts of a case 
cannot be described as obiter dictum merely because 
it involves reference to facts other than those before 
the Court. C JAGAT OHANDRA BHATTAOHARYYA v. GUNNY 
Haser Ansen, 30 0. W. N.11; A. I. R. 1926 Cal. 271; 53 
C. 214° . ` 824 





Penal Statute. i j 

A penal Statute must be construed strictly, that is 
to say, the Gourt must see that the thing charged as 
un offence is within the plain meaning of the words 
used and must not strain the words on any notion 
that there has been a slip or that the thing is so 
clearly within the mischief that it must have. been 
intended to be included and would have been in- 
cluded if thought of. On the other hand, the person 
charged has a right to say that the thing charged, 
although within the words, is not within the spirit 
of the enactment. But where the thing is brought 
within the words and within the spirit, a -penal en- 
actment must be construed, like any other instrument, 
according to the fair common sense meaning of the 
language used, and the Court is not to, find or make 


“any doubt or ambiguity in the language of a penal 


Statute where such doubt or anibiguity would clearly 
not be found or made in the same language in 
any other instrument. 

What the Legislature intended to be done or not to- 
bedone can only be legitimately ascertained from 
what it has chosen to enact, either in express words 
or by reasonable and necessary implication. B 
GAMADIA V. EMPEROR, 27 Bom. L. R. 1405; 27 Cr. L. J. 
165; A. I. R. 1926 Bom. 57 949 

Retrospective operation. i 

Vested rights previously acquired cannot be taken 
away by subsequent legislation unless the latter is 
expressly retrospective. N ATMA Ram v. BHAGWAT, 8 N 
L.J. 175; A. I. R. 1925 Nag. 447 216 


Li M 

Jurlsdiction—Oensent, whether can exclude juris- 

diction. i 

An agreement by the plaintiff thata certain Court 
has not jurisdiction to entertain his suit is not suffici- 
ent to oust the jurisdiction ofthat Court, though it 
may bea ground for qompensating the defendant in 
costs for proceedings takèn with the consent of the 
plaintiff. O GurucHaray 9. Keaczsar 108 


Jurisdiction of” Civil Court. See ©. P. Lanp 
Revenue Acr, 1917, 9. 107, 108 (4), 220 304 


6 
Jurisdiction*%f Court—Dgmages, whethér can be 
awarded m excess of pecuniary jurisdiction. ° 
A Court has no jurisdiction to'award damages in’ 
excess of its pecuniery jurisdiction. © NABINGHANDRA 
DHAR v. ABDUL GAFUR : 436 
—— — See MADRAS Estates LAND Aor, 1908, s. 131 
è eer” . 264 
--—— Se MADRAS Revenus Recovery Agr, 1864, 
hike: TI 8 


s. 58 


“INDIAN OASES. 


2. 


(1925, 


Jurisdiction of Civiland Revenue Courts, - See 
Oups Rent Acr, 1886, s. 3 (10) 927 


Jurisdiction of Revenue Courts. See MADRAS 
Estares LAND Act, 1908, Scu. A, ART 8 280 


e 

Land acquisitlon—Acquisition of toka lands—Re- 

rile liability to—Compensation, determination 

of. 
To’ acquire a piece of land under the Land Acquisi- 
tion Act is not necessarily the same thing as to 
purchase the right of fee simple to it, but means the 
„purchase of such interest as clogs the right of Govern- 
fnentto use it for any purpose they like. Where, 
therefore, Government has? no proprietary interest in 
the land to be acquired but has only a right to levy 
assessment, with the additional right to increase the 
assessment according to certain conditions, the lanti 
can be notified for acquisition and the market-value 
of the free-hold can be ascertained under the Act, 
whereupon the value of the tenant's right can be 
determined and the balance of the compensation 
money handed back to Government. 

When a plot of toka land which ‘is liable to be re- 
assessed by the Government after some years is pro- 
posed ‘to be acquired compulsorily, the only question 
to be determined for the purpose of awarding com- 
pensation to the tenant is what proportion of the 
rack rent of the land would be taken by the Govern- 
ment ona re-assessment. The determination ofthis 
question is a matter of speculation but the Court 
isentitled to presume that the Government would 
deal fairly with the tenant in occupation who has been 
paying a comparatively insignificant rent. B Moos 
v. GOVERNMENT OF BouBay, 27 Bom. L. R. 1237; A. LR 
1928 Bom, 47 357 


Valuation of large plot of land—Market- 
vdlue, ascertainment of— Procedure. | 
Where a large area of land is proposed to be 

acquired in a neighbourhood where there are only 
scattered buildings and nothing jn¢the nature of a 
regular residential settlement, although persons have 
acquired here and there a few small plots fronting on 
the road either for speculation or for the purpose of 
putting up buildings of a residential character, it is- 
impossible to fix the value of various portions of the 
plot proposed to be acquired at different rates on 
anything approaching an accurate basis. The only. 
way in which the market-value of the plot can be 
arrived at in such a cass is to judge from obthér sales 
what the whole land would have been likely to. 
realize in the market at the timé of the proposed 
acquisition. Im determining the market-value of the. 
whole plot the Court should not proceed by determin-. 
ing the value of the front land separately and then 
dividing the interior land into separate portions ‘and’ 
valuing them again at different rates. B COLLECTOR 
v. RAMCHANDRA HARISHOHANDRA, 27 Bom. L. R. 1276; A. 
I. R. 1926 Bom. 44 300 


Landlord sand tenant—Abandonment—Non-pay- 
ment of rent, effect of. . 
The question whether there has been an abandon- 

mem of his hélding by a tenant is primarily a 

question of fact depending ona number of circum- 

stances to be proved in each case. Mere non-puyment, 
of rent is not sufficient for establishing abandonment 
of a jote by a raiyat. That fact, however, when taken, 
with other circumstances may enable the Court to come 
toa conclusién one way or the other according to the 


circumstances of a particular case. © | SHEH 
MOHARAMDI V. SHEIKH ASMAT è ..493 
. e mala 
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—— Construction of document— Lease—Perma- 
nent tenancy—Covenant restricting transfer, effet of. 
Where a permanent tenancy at a fixed, rate of rent 

is created but there is a clause'in the lease that the 

tenant would have no right to alienate his interest in - 
the land held under the lease, the covenant restrict- 
ing the transferability of the tenant's interest is 
inoperative in the absence of a clause for re-eptry. 
in the event of a breach of the covenant. C RAJENDRA e 
Nata CHATTERJEE v. MOHESHATA DEBI 649 


Death of raiyat—Recognition by landlord of 
some heirg of deceased tenant, effect of—-Suit for 
vent against recorded tenants, whether maintainable. 
On the death ofa raiyat itis the duty of the land- 

lord to recognize all the heirs of the deceased tenant 

as representing the whole body of the tenants. It is, 
however, also the duty of the heirs of the raiyat to 
appear before the landlord and get themselves record- 
ed as tenants in the place of the deceased’ tenant. 
It is usual that on the death of a Muhammadan raiyat 
only the sons who are in possession of the holding, 
scek recognition from the landlord as the representa- 
tives of the deceased raiyat, the daughters having 
married into different families and having left the 
village not caring to possess theirshares of the hold- 
ing and to make themselves liable for the rent thereof. 
In such a case the landlord is entitled to record as 
his tenants those who take possession of the holding 
and apply to be recorded as representing the deceased. 
raiyat. If the heirs who have been so recorded 
and who are in possession go on paying rent as the 
only recorded ratyats it does not lie in their mouth 
afterwards toturn round and set up the rights of the 
female heirs who have never been in possession 
and have never cared to apply before the landlord for 
recognition as the heirs of the deceased tenant. Such 
a recognition by the landlord only of the heirs in 
possession does not in*any way affect the rights of the 
absent heirs, but until suci heirs assert their rights, 
the raiyats who have paid rent after such recognition 
cannot refuse to pay the rent which they have agreed 
to pay on the ground that certain other heirs of the 
deceased raiyat have not been recognized as the ten- 
antsof the holding. O ApHar CHANDRA MONDAL v, 
Aspup RAHMAN 656 


Death of tenant—Tenancy recorded in name 
of some heirs of deceased, effect of—Decree for rent 
obtained against recorded tenants, najure of. 

The question as to whether one heir or some of the 
heirs of a deceased tenant represent the tenancy is 
primarily a question of fact. 
` Where a raiyat dies it very often happens that 
the male members of the family are allowed to repre- 
sent the tenancy. So faras the landlord is concerned 
they are recorded as tenants in the landlord's sherista. 
The recorded tenants pay the rent for, the whole 
holding and the landlord recognizes them as the sole 
tenants of the holding so far as he is concerned. 

- Such an arrangement does not, however, extin gykl 

the right of the other heirs of the tenant. If they 
are ignored they have a right to establish their rights 
against the usùrpers and may ask the landlord to 
record them also as joint tenants. But until that is 
done the landlord has a right to institute suits for 

_ rent against the recorded tenants and the decree 

which the landlord obtains in such a suit would have 

ahe character of a rent-depree although it is obtained 
tgainst one or somg of the heirs of a deceased tenant, 
the principle being that the landlord is not bound to 

e ` i 








- them as if they had a right of occupancy. 


go beyond his books to find out whe the tenants are. 
Ò, Sorman SHATKH Kaziv? NAFAR CHANDRA Pat,,A. IL 
R. 1926 Mad. 517 . 748 
Ejectment--Wajib-ul-arz empowering land- 

lord to eject tenant on “qasur,” effect of—-Criminal 
complaint by tenant againstlandlord, whether justifies 

ejectment. * 

A custom recorded in a wajib-ul-arz that a land- 
tord would be entitled to eject a raiyat if the latter 
was guilty of any “gasur”’ cannot be enforced. 

lf a tenant who has a grievance against a landlor. 
files a complajnt against the latter in a criminal 
case his act cannot be considered as amounting to a 
“qasur” making him liable to ejectment under such a 
clause in a wajib-ul-arz as the above. O MOHAMMA 
Aart v. Suro BAKSH . 1055 


Fruit trees, rent of—Burden of proof—-Record 
of Rights, entry in. 

Ordinarily a tenant has the right to cut, but the 
landlord has the right to appropriate the timber of 
trees standing on the holding of the tenant. In the 
absence of a special contract to the contrary, th 
landlord has no right at all in the fruit of trees 
standing on the holding. 

In a suit to recover rent the onus is upon the 
tenant to show that rent is not payable in respect of 
the land in suit. If the tenant proves that the holding 
is rent-free and the landlord claims a share in the 
produce of fruit trees, the onus is shifted on to the 
landlord to show that there is a special contract by 
which rent is payable in respect of the fruit trees. 
Pat Buupat Missir v. Sargas Lat, A I R. 1925 Pat, 
725 735 


Inam lands — Hjectment suit — Kudivaram 
right, grant of--Presumption—Burden of proof— 
Occupancy rights, acquisition of. 

In considering the nature of an inam grant, riz., 
whether it was a grant of the melvaram only or a 
grant of both melavaram and kudivaram, no presump- 
tion can be made in favour either of the grantee or 
of the cultivator. Kach case must be considered on 
its own facts. 

In a suit for ejectment the plaintiff must prove his 
right to eject the defendant. 

In a suit for ejectmont of certain tenants from inam 
lands it was found that the defendants and their 
predecessors-in-interest had been im possession of the 
suit jands from 1843 onwards and tlfat they had been 
disposing of their rights in the lands and dealing with 
There was 
no evidence to show that the original grantee of the 
inam had himself be&n in occupation of the lands 
before the grant: E A 

Held, that the burden ly upon the plaintiff to 
prove that he had the wight fo eject the defendants 
and that in the absence of proog that the plaintiff 
owned the kudivaram right in dhe suit lands he de- 
fendants must be held to have acquired rights of 
occupancy and were consequently not Mable to eject- 
ment.* M Prrixarcpra THEVAN v. ATYANARS, 49 M. L. 
J. GOR 22 L. W. §25; (1925) M. W. N. 521; A. I. R. 1926 
Mad. 136 . 1027 

— Kabuliyat—Attornment-- Title of landlord, 
whether can be questioned-- Burden of proof. 

When either through ignorange of the title of the 
landlord or by fraud in the matter of the” execution 
of a kabufiyat, a tenant attorns toa landlord he is nop 
altogether estopped fromeShowing that the landlord 
had no title avhen the kabuyat was executed or 
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e. 
Landiord and tèwant--contd. | 
attornment was made by payment of rent. The 
burden of establishing the landlord's want of title, 
howéver, lies upon the tenant. G CHENGTU aay r 


Kabuliyat describing boundaries of land 
. leased—Land subsequently discovered to belong to 
lamdlofd, not handed over to tenant—Rent, suspen- 
sion of —Abatement of rent. h 
Plaintifis granted a lease to the defendant of their 
interest in a certain mouza and the kabuliyat exe- 
cuted by the defendants described the boundaries 
of the mouza. The defendants obtained possession 
of all the lands which at the time of the execution of 
the kabuliyat, in the contemplation of the parties to 
the demise, formed part of the mouza and the rent 
was fixed on the basis of those boundaries. Asa result 
of Settlement operations it was subsequently found 
that certain other lands also formed part of the mouza 
and that the plaintiffs had consequently an interest 
in those lands also. Plaintiffs thereupon began to 
recover rent from the person who was in possession of 
this portion of the land.” In asuit by the plaintiffs 
to recover from the defendants the rent reserved in 
the kabuliyat executed by the defendants, the defend- 
ants contended that the rent had been suspended 


` inasmuch as the plaintiffs had not been given posses- 


sion of the whole of the interest which the plaintiffs 
possessed in the lands of the mouza : ; 

Held, that the defendants having been put in pos- 
session of the lands described in the kabuliyat in 
respect of which the rent mentioned in the kabuliyat 
was settled, no case of suspension or abatement of 
rent arose by reason of the fact that certain land was 
subsequently discovered to have formed part of the 
mouza in addition to the land leased to the defendants. 
C Brnop Kumar Ray v. Ram Kisyorz Mistry 686 
—— “Nij jote,” meaning of —Purchaser of perma- 

nent tenure, whether can build permanent structures 

—Appeal, second—Injunction granted on findings of 

fact, whether can be interfered with, | r 

The word “nij jote” has a special significance in 
Bengal and means one’s own cultivated land and 
jncludes a permanent tenure. ; . 

A purchaser of a permanent tenure has the right to 
build permanent structures on the land comprised in 
the tenure. a) . 

‘Where the grant or refusal of an injunction depends 
upon findings of faot the High Court will not in second 
appeal interfere with an order granting or refusing the 
injunction. CG Kuirtipasn DUBEY v. INDIAN Iron & 
STEEL Co., LTD. 


Rent-decree, ex parte, against executor, whe- 
ther binding on legatee. i : 
An ea parte decree *fox rent obtained against the 
executor of an estate, whieh decides that the relation- 
hip of landlord and tenant subsists between the 
parties, is binding *ipona legatee inthe absence of 
proof of frawd, or of the fact that the estate was not 
properly represented by the executor in the previous 
suit on the ground that his capacity asan gxecu- 
tor ‘had come to an end before that suit was braught, 
or that there has been a change of circumstances 
subsequent to the decree which has made theedecree 
ineffectual. G BIRENDRA Naru Roy v. ANADI Eea 
UTTA 6 | i 
= Sit for declaration of *under-proprictary 
rights, dismissal of —Appeal by one of several claim: 
+ anis—Decree in appeal, gperation ef-—Treatment as 
under-proprictors, effect of. 
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Landlord and tenant—coneld. A 
In 1870° certain holders of land brought a suit 
against the proprietor for a declaration that they were 
under-proprietors in respec? of their holdings. The 
suits were decreed by the Assistant Settlement Officer 
but were dismissed on appeal by the Settlement 
Officer. Only one of the original claimants appealed 
to the Financial Commissioner and in his case the 
Financial Commissioner set aside the order of the 
Setthment-Officer and restored that of the Assistant 
“Settlement Officer. It was assumed, however, both by 
the Settlement Officers amd by the parties that the 
decision of the Financial Commissioner had accorded 
the status of under-proprietors to all holders of land 
in the village who held under similar conditions to 
those which had been dealt with by the Financial 
Commissioner in his order, and on the basis of this 
assumption even those claimants whose suits had been’ 
dismissed by the Settlement Officer and who had not 
appealed to the Financial Commissioner were treatéd 
as under-proprietors in subsequent litigation with 
regard to the fixing of rent and in other respects: 

Held, that although the order of the Financial Com- 
missioner in the appeal preferred to him could not 
be said to have modified the Settlement Officer's 
decree dismissing the suifs ofthe other claimants 
who had not appealed to the Financial Commissigner, 
yet as they were all treated ina manner as if that 
judgment governed their case also they must be held 
to have acquired the footing of under-proprietors. 
O BIPIN OHANDRA CHATERJI v. DAWAN Sinar, 20, W. N. 
894; A. I. R. 1925 Oudh 732 121 

Tenancy by holding over, what constitutes. 

In order that a tenancy by holding over may be 
created or may exist, the tenant holding over after 
thetxpiry of the term of his lease must be both in 
possession of the land and paying rent to the landlord 
for the land. CO Exapar ALI SHA v. SHEIKH ALIM 312 

Transfer by tenant-—Advtr3e possession, 

when begins. K i 

Limitation does not run Against the landlord when 
the original tenant continues payment of.rent after 
the transfer of the holding by him. 

In order to make time run against the landlord there 
must be complete abandonment of the holding by the 
tenant and adverse possession by his transferee. © 
JNANENDRA-NATH Biswas V. JOGENDRA Naru Pan, < 191 


Landlord and Tenant Procedure Act (VHI of 
1869), S. 27-—Landlord and tenant—Suit for 
possession by tenant on basis of title—Denial of 
tenancy by.landlord—Limitation. 

The summary remedy provided for a tenant in s. 27 of 
the Landlord and Tenant Procedure Act of 1869 cosres- 
ponds to that provided ins. 9 ofthe Specific Relief 
‘Act for all classes of persons. It has no application 
toa case in which the plaintiff-tenant relies upon his 
title and seeks to recever possession upon the strength 
of that titleand in which the defendant denies that 
title. 

Where a tenant seeks to recover possession ofa plot 
ofaa on the allegation that he isa tenant of the 
defendant in respect of that plot and the defendant 
denies such tenancy, the suit is governed by the 
ordinary Law of Limitation and not by 5s. 27 of the 
Landlord and Tenant Procedure Act of 1869. C 
GOBINDA CHANDRA OHAKRAVARTY vV. PRAKASH Natu 677 


Lease, evidence of—Acceptance of rent, effect of-— 
Rent collector, acceptance of rent by, value of. ~ 
1f an owner of land accefts money from a person 

who isin sccupancy of that land “as the rent of the 


e N e 


, 


‘3.211; A. I. R. 1926 Nag.6 . 
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Lease—contd. f 
. 

land knowing that it is paid to him as the rent of 
such land, such acceptance is good evidence that be 
has already given the payera lease of that land or 
gives it to him at that moment gnd agrees that he 
shall be considered to have held it during the period 
for which the rent is paid. The acceptance of rent, 
however, by a person who is employed merely to 
collect rents and has no power to grant a lease is no 
evidence of the granting of a lease which would be 
binding on the landlord. N JAIRAM v. LAXMAN, 8 eer 


. 


——— for term of years—Corenant: for renewal-— 
. Mortgage by elessee—Morigagee, whether entitled to 
demand renewal. 

A lease for a term of years provided that after the 
expiry of the term the lessee would be entitled to a. 
renewal of the lease for a further pericd or to anew 
lease, on the terms set out in the renewal clause. 
Before the expiry of the term of the lease the lessee 
mortgaged his interest in the property and the mort- 
gage empowered the mortgagee to sublet the pro- 
perty during the time that he was in possession: as 
the mortgagor himself might have done and also to 
do all acts by using the name of the mortgagor 
without reference to him: ° 

Held,ethat the mortgagee was not an assignee of 
the term created by the lease and that there was no 
privity of contract between him and the lessor and 
that consequently the mortgagee was not entitled to 
demand a renewal of the lease. CG Benxoy KRISHNA 
Gain. Pasixpra Nata Roy 501 


of mineral rights—Lessee, failure of, to work’ 
mines, effect of—Constructive possession—Disposses- 
sion—Abandonment—Trespass, effect of —Injunctiott, 
suit for, maintainability of. 

The omission of an owner or lessee of mineral rights 
to work the minesedges not show that heis not in 
possession of the mines? The person in whom the 
title to the mines rests must *be deemed to be in con- 
structive possession of the mines as an owner or lessee, 
as the case might be, and such constructive possession 
is a sufficient foundation for an action in trespass. 

The mere failure by a lessee of mineral rights to 
work the mines does not amount to an abandonment 
of the lease. The mere fact that the lessor treats the 
lease as hiving been surrendered does not in any way 
operate “to the prejudice of the lessee unless the lessor 
actually takes -possession of the demised land and 
retains possession for” the statutory peried. Where 
a trespasser enters upon such land and after working 
the mine for a short period abandons possession, the 
lessee wf the mines is restored to the same position 
in all respects which he occupied before the intrusion 
took place.. 

The refusal of the lessor to recognize the title of 
the lessee does not amount tothe dispossession of the 
Jessee from the land. What is wanted on the part of 
the lessor is a positive act of -dispossession so as to 
enable him to invoke the doctrine as to lapse of time. 
In the absence of such positive act of* dispossessiaa™® 
the lessee may invoke the doctrine as to constructive 
possession. He may.for a time be dispossessed; but 
when the trespasser abandons possession the lessee is 
in the same position in all respects as if no intrusion 
had taken place. : 

A permanent lessee of mineral rights if a certain 


.pieceof land is entitled to obtain an injunction 


against a trespasser, evenif he is not himself in 
actual possession of @he land, if he satisfies the Court 
2 . 
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e 
that the injury which is apprehended will be either 
continuous or frequently repeated}-or very serious. 
Pat MIDNAPUR Zeminpary Co. v. Ram Kanar SINGH 
Deo, (1925) Pat. 254; 7 P. L, T, 188; 5 Pat. 60; A.#. RO 
1926 Pat. 130 169 


Plot included in lease, 
demised—-Test—Intention. 
. The mere fact that a certain plot of land which is 
,in actual existence is comprised ‘in an agreement of 
tenancy is not conclusive. that there was a genuine 
Jetting of that plot or that it was the intention of 
the parties thate the plot should be included in the 
demise. The real test in order to determine whether 
there was a demise of the plot is whether thero 
was a genuine intention on, the part of the lessor 
that the léssee should be put in possession of the 
plot as part of the demise. G COUNSELL v. SUKUMARI 
Devt, 30 0. W.N. 114; A. I. R, 1926 Cal. 250; 530. 115 
417 
Letters Patent (Bom), cl 12—Morigige suit, 
whether suit for land—Alortgage land and residence 
of defendants outside limits of original jurisdiction 

—Suit, whether can be instituted on Original Side 

of High Court. 

A suit based on a mortgage of land outside the 
local limits of the ordinary original jurisdiction of the 
High Court, claiming the usual mortgage-decree for 
sale of the property in default of payment, is a suit 
for land within the meaning of cl. 12 of the Letters 
Patent of the Bombay High Court. If the defendants 
to such a suit reside outside the local limits of such 
jurisdiction, the suit cannot be instituted on the 
Original Side of the High Court. BINDIA SPINNING 
& Weravixe Co. Lp. v. LIMAX INDUSTRIAL SYNDICATE, 
27 Bom. I. R. 1281; A. I. R. 1926 Bom. 1 847 


Letters Patent (Cal.), cl 10--Solicitor---Pro- 
fessional misconduct—-Detaching client from other 
Solicitor—Disciplinary jurisdiction. 

A Solicitor ought not to detach a client from another 

Solicitor during the period of his retainer. 

It is not every reprehensible conduct on the 
parsofa Solicitor that amounts to that professional 


whether 





actually 
. 


-misconduct, which entails the serious result of being 


struck off the roll of Solicitors, suspended, or otherwise 
dealt with by the High Court, and in respect of applica- 
ticns under s. 10 of the Letters Patent the Court cannot 
be too careful in scrutinizing the mategials upon which 
the jurisdiction of the Court isinvokede At all times 
ib isa serious matter and the machinery of the Court 
ought not to be set in motion, except upon the clearest 
evidence of professional misc$nduct. © In the matter 
of An ATTORNEY, 52 C. 798, A. I. R. 1925 Cal. 1084 142 


——— col, 15 —Order iting pias ex parte decree 
whether judgment—A ppeal, whether lies. 

The word “judgment” ®in cle 15 of the Letters 
Patent of the Calcutta High Court dbes not include 
every order made or every decisiog given by a Judge, 
even though it may be accompanied by 4 statement ®. 
of the reasons’ which actuated the Judge in arriving 
at the décisions Whenever the question arfses whe 
ther a particular erder is or is not a “judgment” 
within tke meaning of cl. 15 of the Letters Patent, 
it must be decided with reference to the particular 
facts of the case and to the nature*of the ordey, 

An order setting “side an ex parte decreé is not 
a “judgmenj” within the meaning of cl. 15 of the 
Letters Patent andgs consequently not open to appeal. - 
It is immaterial that the ofder further directs that 


e 
. . 


= 1150 
Letters Patent (Cgl.)—concld. 


all proceedings in execution taken in pursuance‘ of 
the ex parte decree should” be set aside and that the 
atta&hment should be withdrawn. GC BALDEODAS LOHEA 
v. SHUBOHURNDAS Goenka, 30 C. W. N. 104; A. I. R. 
1926 Oal. 327 : 965 
—-—— 61,36. See O.P. O., 1908, s. 98 897 


Letters Patent (Mad.), cl.13. See PRESIDENOY 
Sati Cause Courts Act, 1882, ss 39, 40 


in written statement, 
whether lies. 

. An order by a Judge sitting on thé Original Side of 
the High,Court refusing to direct certain allegations 
in defendants’ written statement tu be struck out at 
the instance of the plaintiff, as being unnecessary and 
scandalous, isnot a ‘judgment: within the meaning 
ofcl. 15 of the Letters Patent of the Madras High 
Court and consequently is not appealable. M BAYAN 
Dorea Bar: AMMAL v. Ramanatua Rao, (1925) M..W. N, 
785; 49 M. L. J. 632; 22 L. W. 868; A. I. R. 1926 Mad, 
64 . 566 
cl. 39—Civil Procedure Code (Act V of 

1908), s. 109—Insolvency jurisdiction of High Court, 

„order in—Appeal to Privy Council, whether lies. ` 
, ii an insolvency matter (original or appellate), an- 
application for leave to appeal to Privy Council against 
an order of the High Court lies under cl. 39 of the 
Letters Patent even if no such application lies under 
8.109 of the O. P. ©.. i 

“The words “on appeal” in cl. 39 of the Letters 


whether judgment—Appeal, 





` Patent mean the same thing as “in appellate juris- 


diction.” M OFFICIAL ASSIGNEE OF RANGOON v. OFFIOIAL 
ASSIGNEE oF Mapras, A. I. R. 1925 Mad. 243; 22 L. 
W. 362; 35 M. L. T. 57 126 


Lien. See TRANSFER or Prorerty Act, 1882, s. 55 


. (4) @) 917 
Limitation. h 

See BENGAL Tenancy Aor, 1885, Scu. IL, Arr. 6 

478 

“See Trust 914 


- Period of notice, deduction of—Civil Pro- 
cedure Code (Act V of 1908), s. 80. ‘ 
In computing the period of limitation for a suit 

against the Government to recover assessment alleged 
to have been wrongly collected, the period of two 
months require? for a notice under s. 80 of the C. P. 
©, must be deducted. M ECHIKAN OHARAKARA KELU 
Narr v. SECRETARY OF STATE For INDIA, 49 M. L. J. 79; 
48 M. 586; (1925) M. W. N. 815; 22 L, W. 762; A. 1. 
R. 1925 Mad. 1134 : 82 


Limitation Act (I¥ of 1908), s. 3. -See C. P. O, 
, 1908, O. XXXII, r? 10 302 
-m S, 5. See Lgafirateon Aor, 1908, Sor. I, ART. 
` 168 . 168 
—-— § 5—Appegl filed beyond time—Misconstruc- 
e tion of order by  appellant—Hxtension of time— 


* | Sufficient*cause. 


. Whereean appeal is filed after the expiry of the 
period of limitation owing to the, deliberate*® miscon- 
struction of the lower Court's order by the appellant, 


` . the appellant is not entitled to the indulgence of the 


Court under s. 5 of the Limitation Act.- O HASIB-UN- 

NISA 6. BISHNATH, 4.1. R. 1926 Oudh 206; 13 O..L. J. 172 

: MK 867 

s ss. 5; 12—Appeal, delay in filing—Copies 

` delivered late owing t@emistake of office—Eatension 
of time. . >. 
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cl. 15—Order refusing to strike out allegations + | 
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Limitation Act--contd. 
e 

Where an appeal is filed. beyond time owing to the 
fac that delivery of the necessary copies tò the 
appellant is delayed as the result of the failure of 
the Copying Department to inform the appellant as” 
to the date on which he must take delivery of the 
copies, the.appellant is entitled to the indulgence of 
the Court under s. 5 of the Limitation Act, L MADAN 
SINGH v. Puran SINGH, 2 L. O. 131; 7 L. L. J. 595; A. 
IL R. 1926 Lah. 84 : 6 


ss. 5, 14--Appeal, delay in filing —Extension ` 
of time—Delay, explanation of—Discretion of Court 

—Appeal, second, interference in. ` : 

Where a party is entitled to the “exclusion of a 
certain period under the provisions of s. 14 of the 
Limitation Act, it-is not incumbent on him to explain 
any subsequent delay in instituting the proceeding 
provided that the proceeding is instituted within limi- 
tation ‘after the exclusion of such period. Where, 
however, extension of limitation is prayed for under 
s. 5 of the Act on a ground analogous to that laid down 
in s. 14 of the-Act, it is incumbent upon the party 
asking for the indulgence of the Court to explain the 
delay which has taken place between the termination 
of the period which is sought to be excluded and the 
presentation of the appeal or application. 

Where discretion has been exercised one fay or 
the other by an Appellate Court under s.5 of the 
Limitation Act, the High Court will not interfere with 
the exercise of such discretion in second appeal. A 
Ram Rur AGRAHRI v. NAIK Raw 865 
———- S. 6. See LIMITATION Aor, 1908,5.29 - 563 
———— S. 6 (3). See Conrraocr Act, 1872, s. 64 758 

s, 10. See Trusts Act, 1832, 5.5 671 


— $.12—Time requisite for obtaining copies—- 
Due diligence—Sum not legally payable, delay in 
payment of, effect of. 4 = 
Tn calculating the time reguisife for obtaining a 

copy of the judgment or decree appealed against 
under s. 12 of the Limitation Act the Court has to 
consider whether the appellanthas acted with due 
diligence, but by due diligence it should not be 
understood that a party should in order to obtain 
the necessary copies be ready and willing to pay any 
sums which are not legally leviable from him. 

GANGARAM GHANSHAMDAS V. GIRDHARIMAL Cretanii 





8, 12-——Wrong applicaion for copy of decree-—- 
` Subsequent correct application—Time, exclusion of, 
Judgment in acase was passed on 13th of May. 
Copy was applied for on 26th May without mention- 
ing the date ofthe judgment. It was returned on 
29th with the unused stamp for the correct entry. 
Another application ‘for copy was put in on 8rd of 
July with the same unused stamp, and the copy 
granted on 1Qth July. Appeal was filed on 24th July. 
The limifation for the appeal was 30 days: | 
Held, that the time taken for the Sie et of the 
copy Was clearly from the 8rd of July to 10th of July: 
and not from 26th May to 10th July and the appeal 
was beyond time. O BABU LaL v. RAMPHER PET 


———- 8, 14, application of—Hindu ‘joint family— 
Partition suit—Claim for outstandings collected by 
one member—Previous litigation—Exclusion of time, 
N, a member of a Hindu family, brought a‘suit for 

` partition ‘on the footing that he was ‘adopted py R, 

a deceased brother of hjsfather: S, another brother, 

and higson V pleaded partitjon before R's death, 

disputed the share claimed and set up the adoption 


TG 
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of V to R. They also alleged that A, the father of 
N, lid been -wrongly collecting certain specified 
outstandings which in case of partition they insisted 
ought’ to “be brought by A into the hotchpot.eA 
denied thé existence of. the alleged outstandings. 
The Tris} Court found against -the adôption and 
dismissed the suit, though there was a finding that 
‘A had to account for a few of the items mentioned 
by S and VY.’ ‘N filed an appeal; S and V put in`a 
memorandum of objections but ‘relating only fo 
costs. The appeal and’ memorandum of objections 
-were, however, dismissed: In a later suit by 8 
more than 6° years from the date of the dismissal 
of the suit and less than 3 years from the date of the 
decree of thé Appellate Court, for partition of the 
family properties ‘including the outstandings‘alleged - 
t> have been collected by A: : = 
` Ifeld, (1) that when A denied his liability in res- 
pest’ of the outstandings alleged, there’ was a 
demand and refusal of the same by him from which 
timé Would have’ begun to run against the plaintiff 
but for the peridency-of the suit; : 
(2) that during thé pendency of the appeal by N 
and the memorandum of objections as to costs by S and 
V, the ‘latter were not’ prosecuting any claims in 
raspéct of thé dutstandings within the meaning 
of s. 14 of the Limitation Act; ; 
(3) that, therefore, ‘the présent suit, so far as the 
outstandings ‘collected ‘by’ A were concerned, was 
barred by-Hmitation? ~ ` . aa Ge 
Limitation is not suspended in respect of a 
plaintiff's claim for thé‘ period during which he is 
engaged in litigation notin respect ofthe identical 
claim: but about some cébnected matter. M MUDDANA 
Abunna W, MUDDANA Suppanna, A.I-R.1925 Mad. 922:- 
(1925) M. W. N. HL ch”. ; ' 202 


———~ S. 14, See LIMITATION Act, 1903, s.5 865 
—~——— Se 14—-Right litigatëd in prior suit—Ezten- 

sion of limitaitón. ‘s E R aiara Na 

In order to determine'whether a plaintiff is entitled 
to claim the benefit of s.-14'%of the Limitation Act, 
the question to be‘ considered is whether the. right 
whichis sought to be enforced in the subsequent suit 
is the same as’ that’ which was-litigatéd in the prior 
suit. M -ALAYIL KALATHIL KAMBIL ACHUTHAN V. KUNAM- 
BRATH: ABDU, 21 L. W, 593; (1025) M. W. N. 361; A. I, 
R. 1925.Mad..675 ` é Bebe, 3 '. 833 


28.19. See Stawp Act, 1899, Scu. I, Art. 1 
te fy Bey IS otoo 494 
- s. 19—Acknowledgment, whether must be 
addressed to creditor—Morigage—Recital in sales 
deed' that mortgag: ‘subsists, effect of. | 3 
“An acknowledgment of liability under 3.19 of the 
Limitation Act need not be-addressed to the creditor 
or to any one representing him: ‘~ ee 
A recital: in a sale-déed that there is a mortgage 
subsisting on some of the properties’ contprised in the 
deed amounts to an acknowledgment of the fnortgage 
within the meaning ‘of 8, 19 of the Limitation Act. 
C Azizar RAHMAN v, Ram CHANDRA PODDAR 461 


mmm S 19-—Acknowledgment by agent—Partial 
ayment of debt~—Endorsement signed by debtor on 
ond Limitation, whether extended. : 

Partial payment of a debt due under a bond 
accompanied’ by an endorsement signed by the 
debtor amounts to an acknowledgment of the liability 
under the bond and gives a fresh starting point for 
}imitation under 6, 19 of thesLimitation Act 

= e 





pa 
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“An acknowledgment by an ggent cannot extend 
the period: of: ‘limitation unless he is authorized by 
his principal to make it on his behalf. N RAGHOBA v. 
Gort . . . 4092 


e. 

s. 19—Acknowledgment—Statement that pay-* 
ment has mot been made as accounts have not been 
settled, effectof. © ` os Se 2 
A statement by a lessee that arrears of reni have 

not been paid up for the sole reason that accounts 
shave not been settled amounts toan acknowledgment 


„bf liability within the meaning of s. 19 of the Limita- 


tion Act so as’ to savé’-the bar’ of limitation. M 
ARUNACHALAM OHETTIAR V. RAJESWARA SETHUPATI, 22 Li 
W. 195; A. T. R.1925 Mad. 1260 338 


s. 19—-Acknowledgment, what amounts to-- 
Statement - by judgment-debtor that decree had been 
passed ‘against hint, whether ` acknowledgment of 
subsisting liability: >. sang BE es 
To constitute an acknowledgment within the mean- 

ing of s. 19-of tbe Limitation Act, it is not necessary 
that the legal consequences that may flow from the 
obligation acknowledged should be: specified, but the 
atknowledgment must itself import that- -the person 
making the acknowledgment is then under an existing 
liability.. Such liability cannot be read into the 
statement which is relied upon as an acknowledgment 
by proof aliande..- eae 

> A mere - statement of fact by a judgment-debtor 

that a decree had: been passed against him on a certain 

date fora certain amount, does not amount to an 
acknowledgment that’ the’ decree still subsists and is 
capable ‘of execution, so as to extend the period of 

liniitation for the:execution of the decree urider s. 19 

of the Limitation Act. M Araye KALATHIL KAMBIL 

ACHUTHAN v. KUNNAMBRATH ABDU, 21 L. W. 593; (1925) 

M. W. N. 361; A.I. R.1925 Mad. 675 833 


———— S. 26—Easement, right of—Customary ease~ 
ment, proof of — Water of tank, user of, enjoyment of, 
for long period, effect of. 

The object of the. provisions of s. 26 of the Limita- 
tion Act is to ‘make more easy the establishment of 
rights of easement. The section is remedial and 
neither prohibitory nor exhaustive and does not 
exclude or interfere with the modes of acquiring ease- 
ments. 

It is open toa plaintiff in a suit for the establish- 
ment of an easement to show that he is entitled to a 
right which may be ofthe nature of an casement 
although not actually within the stri¢t meaning of the 
term, ‘ so : 

Per Chikravarti, J—Where a tunk has existed for 
a long’ time and the public shave enjoyed the use of 
the water of such tank, it is open to the Court to 
presume that the water of such tank was dedicated by 
the owner for public use. C Ruseipes CHATTERJEE V. 
BEUSAN CHANDRA MUKHERJEE . 712 








x Pi e 
S. 26—Hasement—Onus, e 
- The onus of proving all the pojats hea re nigcese 
sary to establish an easement under 4. 
Linitation Att is on the perapn who assefts its exists 
ence. -L?Rasa RAM v. BRIJ Lau, 1 L. O. 456086 P, Iun 
R. 42; A'I R.1925 Lah, 297 485 


-’8, 29—Amendment of 1922, scope of, effect 
of, ~See-LimiratioN Act, 1908, s. $ 563 
~ $8. 29, 6--C. P. Land Revenue Act (TI -of 
1917), 8. 160—Suit for village profits linority 
of plaintt yi Eatension of time, 
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a 
Section 6 of the Limitation Act applies to a suit 
for sharg.of village profits by a minor plaintiff as 
provided by s. 160. of the C. P. Land Revenue. Act. 
: The amendment ‘of s. 29 of the Limitation Act in 
01928, did not restrict its scope but extended it. Under 
the old s. 29 none of the provisions of the Limitation 
Act werọ applicable unless they were expressly in- 
cluded by the special or local Act. Under the new 
5. 29 some of them are applicable without being 
expressly included unless they are expressly excluded. 
the rest remain, as before, applicable only when they 
are expressly included. N Manno Rao BHATATE v.” 
BALAJI Narayan 5 563 


———— Sch- 1, Art . 11A—Civil*® Procedure Code 
(Act V of 1908), 38°47, O. KAI, vr. 108—Mortgage 
decree—Sale of property including shares of persons 
other than mortgagor—Application for delivery of 
possession, dismissal of—Suit to recover possession— 
Limitation, ' ` 
A mortgage-decree provided for the sale of the 

mortgagor's share in certain property. In execution 

of the decree, however, the whole of the property 
including the interest of the other co-sharers was 
sold, and was purchased by the decree-holder himself. 

The latter applied for delivery of possession but his 

application was dismissed. More than a year after 

the date of the dismissal of his application he institut- 

ed asuit to recover possession of the mortgagor's 
share in the property sold after effecting a partition of 
the property : 

Held, (1) that inasmuch as at the execution sale the 
mortgagor's share alone passed to the decree-holder, 
the decree-holder’s appliation for delivery of posses- 
sion of the whole of the property which he purported 
to purchase at the sale was bound to be dismissed and 
that, therefore, it was not necessary for the decree- 
holder to have the order dismissing his application set 
aside within a year from the date of the order; 

(2) that -the present suit was consequently not 
barred by the provisions of Art. 11A of Sch. I to the 
Limitation Act. M MuTHU PILLAI v. ALAGARSAMI 
Pitra, 22 L. W, 663; (1926) M. W. N. 165; A. I. R. 1926 
Mad. 232 ; 961 


an Art, 62. See LIMITATION Act, 190 
Ecu. I, Art. 96 151 

—_—. — Art. 89—Principal and agent—Date 
fixed for settlement of accounts—Accounts, suit for 
—-Limitation, commencement of. 

. Where a date,is fixed between a principal and agent 
for the settlement of accounts, limitation for a suit for 
accounts by the principal against the agent begins to 
run from the date fixed afd not from the date of the 
last transaction entered into by the agent on behalf of 
the principal. L LAKHMI OHAND v. Firm CHAJJU MAL- 
Ratan LAL- . . 487 


Aris, °969 62—Common (mistake, 





* money paid under—Limitation—Starting point. 


In a suit for damaggs for shortage in goods sold by 
éhe defendant to the plaintiff, the.. defendant cannot 
“escape liabitity on the gyaund that the” seller from 
whom he &imself purchased the goods as being of full 
quantity had become insolvent, and -that as he him- 
gelf had lost his chance of getting compensafion for 
shortage from his seller, he should not be called upon 
to.pay for shortage%o his buyer. M Raman & Co. v. 
Sapasiva‘ MUDALIAR, 49 M. L. J. €28; 22 L. W. 341; 
iS M*W.:N.-688; A. L R. 1925 Mad. 1255; 48 M. 
. 925 LSE ten < . .151 
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Sch. |, Arts. 97, 120--Execution of decree 
— Rateable distribution— Property sold recovered by 
third person—Suit to rvcover amount paid out to 
Gecree-holder—Limitation, commencement of. 
Plaintiff ,obfoined a decree against one C, in exe- 

cution of which he put up for sale certain properties 

as,belongingto C. The properties were purchased 

by the plaintiff. Defendand, who had also obtained a 

decree for money against C, applied for rateable 

djstribution of the sale-proceeds and obtained a 

certain portion of the purchase-money. C's wife 

subsequently obtained a decree for possession of some 
of the properties which had been sold in execution of 
the plaintiff's decree on the ground that the pro- 
perties belonged to her and not toC! In a suit by 





‘the plaintiff to recover frum the defendant a pro- 


portionate share of the price paid by the plaintiff 
La the properties which had been recovered by, G's 
wife: 

Held, that limitation for the suit began to run from 
the date of the decree in favour of C’s wife and not 
from the dateon which possession of the properties 
was actually taken by her in execution of her decree 
from the plaintiff. C Biras Bovey v. BREJOY SINEBA 
Dupuvuria, 30 O. W. N. 79; A. 1. R. 1926 Cal.297 768 


—— Art, 116—-Transfer of Property Act 
(IV of 1882), s. 55—Vendor and purchaser—[nplied 
covenant for title—Decree against vendor by third 
person—Failure of  éonsideration—Limitation, 
operation of—Appeal by vendor, effect of. ans 
A suit for compensation for breach of éxpress or 
implied covenant for title and quiet enjoyment in 
respect of a sale-deed executed after coming into 
force of the Transfer of Property Act is governed by 
Art. 116 of Sch. I to the Limitation Act. 
_*The statutory covenants under s. 55 (2), Transfer of 
Property Act, are attached to the transaction of the 
sale and not merely to the contract which precedes 
the sale. Therefore, contracts whith are to be con- 
tained in a sale-deed or such terms of contract which 
the law imports into a s@le are contracts within the 
meaning of Art. 116 of Sch. I to the Limitation Act. 
Where the title of a vendor is found .against him 
in a suit by a third person, the consideration for the 
sale fails and limitation runs against the purchaser 
from the date when the decree of the Court ia given 
in favour of such third person. The date when the 
decree is confirmed in appeal and second appeal is 
immaterial. M SINGAMANI PanpirHan V. MUNIBADRA 
NAINAR, 49M L. J. 668; 22 L. W. 704; A. I. R. 1926 Mg 
AA . 


-——— Arts. 116, 120. See O, P. O., 1908, 


.338 
———— Art, 120. 
See LIMITATION Act, 1908, Scu. I, Arr. 97 768 
See Provincia, SMALL Cause Courts Acr, 1887, 
Son, 11, ART. 4 1032 
——_—_—+.—-—Art. 120- Declaration of title, suit 
for—Lititation, commencement of. 

Limitation for a suit for a declaration of title toa 
pag perty commences from the date of the first denial 
of plaintiff's title. Any subsequent denial is only a 
reiteration of the denial and not a fresh invasion giving 
afresh cause of action. L JAIMAL SINGH v. OHAND 
Sıxan, 1 L. O. 422 “ 605 
maen Art. 123, applicability of. ’ 

Article 128 of Sch. I to the Limitation Act applies 
only to cases in which the property sought to be re- 
covered is not only a legagy but is also sought to be 

. e epr 
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recovered as such from a person who is bound by law 
to pay such legacy, either because he is the executor 
of the Will or otherwise represents the estate of the 
testator. C Sovran BIBI v. Assas ALI Biswas, A. I. R. 
1926 Cal. 480 . ° 725 


————$ch, I, Art. 132—Transfer of Property Act 
(IV of 1882), s. 54—-Mortgage of house—Sale of 
house—House pulled down and materials utilized 
by vendee—Sale, whether of immoveable propersy 
—Liability of vendee—Suit to enforce mortgage—— 
Limitation. .. A . j 

A house which is built on a site with foundations 

laid in it is ‘immoveable property” within the mean- 

ing of Art. 132 ef Sch. I to the Limitation Act. 


Where’a house is sold for the purpose of enjoyment ` 


as a house with an option to pull it down if the vendee 
likes, the sale is a sale of immoveable property for 
the purposes of the Transfer of Property Act. 

In. order to determine whether a sale is of move- 
able or immoveable property the Court must see in 
what state the property sold was at the time of the 
sale, What the parties intended should be’ done 
with the property after the sale should not be taken 
into consideration in deciding whether the sale was 
of moveable property or of immoveable property. 

The mere fact that mortgaged property exists in a 
differe shape from that in which it was at the time 
ofthe mortgage would not extinguish the mortgagee’s 
right against the property in its converted state, and 
if the person who has converted it has appropriated it 
to his own use, either in the shape of money, or in the 
shape of materials, he would still be liable as a mort- 
gagor. 

Where a vendee of a mortgaged house pulls down 
the house and utilizes the materials for other build- 
ings or otherwise deals with them, he cannot escape 
his liability in respect of the mortgage as vendee of 
the mortgaged property and the pericd of limitation 
for the enforcement *of such liability is the usual 
period of limitation appliaable to the case of a 
mortgage. The proper Article applicable to such a 
case is Art. 132 of Sch. 1 to the Limitation Act. M 
KAKARAPARTI Ponnayya v. CHILAKALAPUDI VENKATAPPA 

; 754 
Arts, 132, 148--Mortgages, prior 
and subsequent—Suit by prior mortgagee without 
impleading puisne morigagee—Decree—Purchase by 
prior morigagee—Subsequent suit by puisne mortgagee 
without impleading, prior morigagee—Purchase by 
puisne mortgagee—Suit to recover possession from 
prior morigagee—Limitation. 

A prior mortgagee brought a suit to enforce his 
mortgage without making a puisne mortgagee party to 
the suit and in execution of the decree obtained by 
him purchased the mortgaged property himself. The 
puisne mortgagee subsequently brought a suit to 
enforce his mortgage without making the prior mort- 
gagee a party and in his turn purchased the mort- 
gaged property in execution of his decree. He then 
brought a suit torecover possession ofthe mortgag; 
property from the prior mortgagee who held it às 
purchaser under his decree: 

Held, that the- suit was governed by Art.132 and 
not by Art. 148 of Bch. 1 to the Limitation Act. 
G NIL MADHAB MAHAPATRA v. Joy Gorau MAHANTI 719 
——~—— Arts. 134, 144—Permanent lease of 

temple property—Suit by succeeding trustee—Article 

applicable—Starting point of limitation. 


GENERAL INDEX. s 


A manager or trustee off, Hindu temple is not “a 
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trustee to whom property has been conveyed in trust" 

within the meaning of Art. 134 of Sch. I to the Limita- 

tion Act. . 

A suit by a trustee ofa Hindu temple to set a ide ° 
a permanent lease of trust property by a preceding 
trustee is governed by Art. 144 of Sch. Z to the 
Limitation Act and the period of limitation runs not 
from the date of the permanent lease but from the 
date of the accession of the plaintiff trustee to his 
Qffice. M GovinpA Rao AVERGAL V. CHINNATHAMBI 
Pitar, 49 M. L. J. 640; (1925) M. W N.871, A.L R. 
1926 Mad. 193 . 377 
Sch. I,, Art. 142—Hyjectment suit based on 
dispossession—Limitation— Burden of proof. 

Article 112 of Sch. I to the Limitation Act applies 
to a suit in ejectment based on dispossession by the 
defendant. In sucha case,the burden lies on the 
plaintiff to prove that he was in possession of the 
property in dispute within 12 years before the date 
of the suit. M Kuprecewamr MUDALIAR v. CHOKKA- 
LINGA MuDALIAR, 49 M. L. J. 788; (1926) M. W. N. 34; 
23 L. W.175; A. I. R. 1926 Mad. 181 454 


- Arts. 142, 144—Hjeciment suit — 

Tenancy, allegation of, not established—Burden of 

proof. 

Where ina suit for ejectment on the allegation that 
the defendant took possession of the property in 
dispute as the plaintiff's tenant the allegation as to 
the tenancy of the defendant is not made good, the 
plaintiff is entitled to succeed on the strength of bis 
titls unless the defendant proves that he has been in 
adverse possession of the property for the statutory 
period. In such a case it is not necessary for the 
plaintiff to prove that he has been in actual possession 
of the property at some period within twelvo years 
previous to the commencement of the suit. L Santa 








SINGH v. NARAIN SINGH, 2 L. C. 177 1047 
e — Art. 148. See LIMITATION Act, 1908, 
Scu. I Art. 132 719 





: oa Arts. 148, 134—Transfer of Pro- 
perty Act(IV of 1882), ss, 72, 76. 

When a mortgagee takes physical possession of the 
mostgaged property during the continuance of the 
mortgage, rightly or wrongly, with, without or even 
against the consent of the mortgagor, his act will not 
be allowed to limit the right of redemption and the 
law will treat his possession as that of a mortgagee. 
Limitation for a suit for redemption in sucha case 
would atill be 60 years under Art. 148 of Sch. I to 
the Limitation Act. i 

A suit by a mortgagor to recover possession of the 
mortgaged property from an alienee of the mortgagee 
who has taken with notite of the mortgage is govem- 
ed by Art. 148 and not by Art, 134 of Sch. Ito the 
Limitation Act. . . 

Both ss. 72 and 76 of tke Transfer of Property Act 
refer to a mortgagee coming ifto ypssession of the e 
mortgaged property, not necessarily at the time of 
the mortgage but during its cofitinuance,*ard affirms 
the duties and obligations resting on the mortgagee ' 
when he thus comes into postession of the mortgaged 
property. His" possession is recognised as that of a 
mortgagee alone. $ SULLEMAN 2. Esso 87 
pakan | Art, 164, See C. P. C., 1908, O. IX, 

R. 13 . 798 
a -—-—---- Art. 168, 88. 5, 3—Civil Prodedure 

Code (Act V of 1908), s. 151, OF XLI, rr17, 19— 

Appeal—Adjournment—Default of appearance on ‘ 
adjourned dute-Dismissajyor default—.\ pplication, 

i 
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for re-admission fited beyond limitation~—Hatension 

of time—Inherent power of Court, exercise of. 

Arguments wers heard E an appeal by a District 
Judge and a date was fixed for announcement of judg- 

“mem. Judgment was not, however, pronounced on 
the date fixed as it was represented to the Court that 
there was an.appeal pending in the High Court the 
decisign of which would be a determining factor in 
the case. The District Judge accordingly adjourned 
the case to another date. On that date the appeal- 
was called on and in the absence of the parties wasi, 
dismissed in default under O. XLI, r. 17 of the C. P. 

"O. More than 30 days after the dismissal of the ap- 
peal the appellant filed an applicationyunder r. 19 of 
the Order asking for the re-admission of the appeal on 
the ground that he was not aware of the last date of 
hearing on which the appeal had been dismissed for 
default: . 

Held, (1) that the last date of'hearing having been 
fixed in order to enable the Court and the parties to 
consider the effect of the decision of the High Oourt 
in the appeal pending before that Court, the parties 
were bound to appear on that date and that the Court 
was entitled to dismiss the appeal for default on the 
failure of the parties to appear; 

(2) that s. 5 of the Limitation Act could not be 
rəsorted to for the purpos3 of extending the limitation 
prescribed by Art. 168 of Sch. Í to the Limitation Act 
jor an application to re-admit an appeal dismissed for 
default ; 

(3) that the Court would not in such a case exer- 
cise its inherent powers to help an appellant as this 
would be tantamount to overriding an express statu- 
tory provision enacted ins, 3 of the Limitation Act. 
L Dev_Das v. Anant Ram, 1 L. O. 27 168 
——— Sch. |, Arts. 180, 181—Civil Procedure 

Code (Act V of 1908), O. XXI, r. 95—~—Execution of 

deoree—Sale—Auction-purchaser, application by, for 

delivery of possession—Limitation—Order for de=- 
livery, whether can be treated as subsisting till actual 
delivery—Duty of Court. 


An application by the purchaser of immoveable 
property at a sale in execution of a decree for delivery 
of possession is governed by Art. 180 and not “by 
Art. 181 of Sch.[ to the Limitation Act. 

Where on an auction-purchaser’s application for 
delivery of possession of the property purchased by 
him the Court makes an order directing delivery of 
possession, but she order isnot carried into effect 
owing to the default or laches of the auction-purchaser, 
the Uourt is justified in dismissing the auction-pur- 
chaser's application withoyt giving any notice to him, 
and on such dismissal the order directing delivery of 
possession ceases to be opérative. If the auction- 
purchaser thereafter, wishes to obtain delivery of 
possession, he must måke a tresh application, and 
this application will bg ovesned by Art. 180 of Sch. I 

* to the LimitationgAct. 
Rufe 95 gf O. XX] of the O. P, C. lays upon the 
®ourt the duty to make an order for delivery on an 
‘application By the'auction;purchaser. Unrfdér that rule 
the Courtés not bound to see that delivery is Actually 
effected. M Vapreve Viswasunoapa Rao v, VANNAMU 
Puapicapa, 50 M. b. J. 72; 23 L. W.472 | . 486 
oe Art. 182-—-Decree, assignment of— 

Proceedings for substitution of names—A pplication 

for summoning wiinesses—Step-in-aid of execution, 

he words “step-in-aid of execution" in, Art. 182 of 
Bel. I to the Limitation Act mus} be construed ag 
a e. 





* INDIAN GASÈB, 
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meaning some step which is not of an incidental 
nature, but which of itself gives an independent and 
fresh start to, or marks a new and effective stage in, 
the’execution proceeding& 

An application for the summoning of witnesses to 
prove the assignment of a decree in course of proceed- 
ings for substitution of the name of the assignee in 
place of that of the assignor decree-holder is’ not a 
step-in-aid of execution. N Surinivis V. JAGANNATH 

. 1049 
——— Sch. |, Art. 182 (2)—Deerce obtained by 

several plaintiffs jojntly—Appeal—Death of one 

respondent—Substitution, absence of—Consent decree, 
passed by Appellate Court—Execution of decree by 
heirs of deceased respondent—Limitation, commence- 


“ment of. 


A decree was obtained against the defendants by 
several plaintiffs jointly. The defendants appealed 
and during the pendency of the appeal one of the 
decree-holders respondents died and his legal repre- 
sentatives were not brought upon the record within 
the time allowed by law. At the hearing of the 
appeal the defendants filed an affidavit stating that 
they had settled the dispute out of Court with the heirs 
of the deceased respondent and eventually the Appel- 
late Court passed a consent decree in the appeal re- 
ducing the amount due to the other respondents on the 
assumption that the judgmeni-debtors had Settled 
with the heirs of the deceased respondent. In execu- 
tion it turned out that no settlement had been made by 
the judgment-debtors with the heirs of the deceased 
decree-holder and the latter also applied for execution 
of the decree : ` 

Held, that having regard to the wording of cl. (2) of 
Art, 182 of Sch. I to the Limitation Act, limitation 
for execution of the decree as against the heirs of the 
deceased respondent began to run from the date of the 
decree of the Appellate Court and not from the date 
of the decres of the Trial Court. Pat Hra LaL Kumar 
v. Ganu Manto, (1925) Pat. 224s A, I. R. 1925 Pat. 585; 
4 Pat. 844; 7P. L. T.2090 | 308 


Madras City Munlcipal Act (iV of 1919), s. 169, 
cl. (5)—Standing Committee of Madras Corpora- 
tion—Regulation of free supply of water. 

Under s, 169, cl. (5) of the Madras City Municipal 
Act, the Standing Committee of the Madras Corpora- 
tion has power to determine what shall be, the free 
supply of water to a house under varying conditions. 
The maximum fixed for a particular house need not 
be the same for all purposes, JM Suppuswami LYER v. 
Corporation or Mapras, 22 L. W. 877; A. I. R. 1926 
Mad. 281 7 
- S, 355—Publication of regulations, meaning 





of. 

Where the Council of the Corporation decides to 
publish and accordingly publishes regulations gene- 
rally ina particular manner, the provisions of s. 355 
of the Mgdras City Municipal Act are complied 
with. It is not necessary that to every regulation 
should be appended the manner in which the Council 
ggermines to publish that particular regulation. M 

PPUSWAMI IYER v, CORPORATION OF Mapras, 22 L. W. 
877; A. I. R. 1925 Mad, 281 7 


Madras District Municipalities Act (V of 1920), 
ss. 3 (25), 95—Professional tax—Residence, 
meaning of—Person owning house and residing 
temporarily within Municipal limits, liability of. 
A person permanently residing outside the limita 

of a Municipality but beving a house within such 


` 
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limits, where he comes and spends a portion ‘of his 
holidays in the year, mus} be deemed to be resident 
within the Municipal limits within ‘the meaning of 
8. 3, al, (25) of the Madras District .Municipalities Act 
and is, therefore, liable to be assessed to professional 
tax under s. 95 of the Act. M KRISANAMACHARI v: 
MUNICIPAL Counorn, SRIRANGAM, 50M.L.J3.77 933 
~ S. 80 —Absence of notification under s. 80—, 
Levy and appropriation, legality of. seen 
A Municipal Council can levy a tax on Companies* 
under s. 78 (1) (b) of the Madras District Municipalities 
Act only after publishing a notification under s. 80 
ofthe Act. Whe provisions of that section are man- 
datory’and the Council has no power to dispense 
with the notification therein provided for. M KRISHNA 
gure & Corron Mints Co., Lp. v. MUNICIPAL Counor, 
VIZIANAGARAM, 49 M. L. J. 542; 22 L. W. 619; A. IR. 
1926 Mad. 152 ; 
~—~— S. 95, See Mapras Disrricr MUNICIPALITIES 
~ Aor, 1920, s. 3 (25) - 933 


~ S. 354—Professional tax, wrongful levy of 

—Suit for refund of amount paid—Plea of appro- 

priation of amount towards Gompanies tax. 

A Municipal Council cannot impose charges upon 
privage persons not authorised by the Act to which 
the Council owes its existence and then, when a suit 
is filed for the recovery of the amount thus illegally 
levied’ allot the amount to some demand alleged to 
be under the authority of the Act and plead under s. 
354 of the Madras District Municipalities Act that no 
suit lies. j 
~ Where a tax is levied by a Municipal Council 
without the authority of the Act, the person aggrieved 
is entitled to a decree for refund. M KRISHNA JOTE 
& Corron Mitts Co., Lp. v. MUNICIPAL COUNOIL, 
VIZIANAGARAM, 49 M. L. J. 542; 22 L. W. 619; A. L R. 
1926 Mad. 152 °° `’ 297 
~ 5, 354, Schi IV, cl. (28)—Professional tax 

—Suit for refund of assésment, maintainability of. 

Section 354 (2) of the Madras District Municipalities 
Act read with cl. (28) of Sch. 1V of the Act bars a suit 
for refund of professional tax imposed on a person 
who has not resided within the Municipal limits for 
the requisite period. In suchacase the remedy of 
the aggrieved party is only by way of appeal to the 
Municipal Council, M KRISHNAMACHARI V. MUNICIPAL 
Covncit, SRIRANGAN,, 50 M. L. J. 77. 933 
~—— Sch. IV, Gl. (28). See Mapras DISTRICT 

MUNIOIPALITIES Acr, 1920, s. 354 . - 933 


Madras Estates Land Act (lof 1908), s.3 (2) 
(d)— Inam excluded from Permanent Settlement, 
whether estate—Jurisdiction of Civil Courts— 
Burden of proof. . 

| Aninam, which is not ‘a Darmila inam, and which 

is excluded from the scope of the Peymanent Settle- 

ment, whether enfranchised by the Inam Commissioner 
or not, can be governed by the Madras Estates Land 

Act only if itis a whole village and even then only if 

the conditions of s. 3 (2) (d) ofthe Act are satisfied, 

as to which the onus is on the person who seek to 
oust the jurisdiction of the Civil Courts, M NARAYANA 

Doss v. SANKARASUBBIER, 21 L, W. 692; (1925) M. W. N. 

568; A. I. R. 1925 Mad. 1197 571 
= S. 3 (11)—"Rent,” meaning of—Land in 
river bed. A 
Under the definition contained in s. 3 (11) of the 

Madras Estates Land Act ‘rent’ means whatever is 

lawfully payable tog land-holder for the use or occupa- 

tion,of land in his estate for the purpose of agricul- ` 
. 3 . 
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. 
ture and, therefore, includes whatever is payable not 
merely on. ryott land or old waste or kambatham but 
on any land whatsoever, provided the land is used or 
occupied for the purpose of agriculture. M Tyustas 
OF VIJIANAGARAM JISTATE v. Patna AcHANAH, 22 L, W. 
522; (1925) M. W. N. 771; A. I. R. 1926 Mads140 280 
- 5. 26— “Bringing into cultivation,” meaning 
of—Land lying fallow, whether “waste land” 
~ The expression “bringing.into cultivation” in s. 26, 
Madras Estates Land Act, means cultivating land 
which had not previously been cultivated or at any 
rate bad not been cultivated for a long period. The 
mere fact that*land has been fallow for some years 
cannot constitute it as “waste land” within the meaning 
of that section, M Govinpa Rao AVERGAL v., CHIN- 
NATHAMB] PILLAI, 49 M. L. J. 640; (1925) M. W.N. 871; 
A. I. R. 1926 Mad. 193 e 377 


s. 46 (5)—Devasthanam—Person improper- 
ly appointed manager, whether landholder—Occu- 
_pancy rights, grant of, validity of. 
“ Where there is a proper manager or trustee ofa 
devasthanam, a person who is appointed improperly 
in his-place cannot be treated as the real trustee and 
allowed to validly represent the devasthanam. A 
person so appointed is nota land-holder who is the 
owner of the estate for the purposes of s. 46 (5) of 
the Madras Estates Land Act and a grant by him of 
occupancy rights in non-ryoti land belonging to the 
derasthanam is not valid and does not bind the 
institution. M NALAKAKKAN AMBALAM v. KALLALAGAR 
DevastuanaM, 49 M. L. J. 628; 22 L. W. 622; (1925) M. 
W. N. 865; A. I. R. 1926 Mad. 156 319 
8.111. See O. P. C., 1908, s. 115 576 
s. 112—Arrears of rent, payment of, by 
stranger—Acceptance by -land-holder, effect of— 

Interest of person paying, whether can be questioned. 

A total stranger cannot, by depositing the amount of 
rent under s. 112 of the Madras Estates Land Act 
obtain a stoppage of the sale. He ought to possess an 
interest which will be affected by the sale. 

Where, however, the land-holder accepts the amount 
deposited by a stranger, it must be taken that he 
accepts it, as if it was paid for rent due by the raiyat 
and if that is so, he cannot change his position 
afterwards and question the interest of the person 
paying it. M MAHARAJA or JEYPORE v. SOBHA SUNDAR 
Darai, 49 M. L. J. 540; A. I. R. 1926 Mad. 149 %3- 876 
-— $.125—Mortgage by ryo® without landlord's 

permission—Revenue sale—Suit on mortgage against 

purchaser-—Sale, validity of—Burden of proof. 

Where a person purchased certain properties ina 
rent sale under the Magras Estates Land Act, in a suit 
on a mortgage executed prior to the sale by the ryot but 
without the landlords permisgion, the plaintiff con- 
tended that the rent sale wag Vitiated by irregularities 
and was invalid: . 6 

Held, (1) that the mortgage effected without thee 
landlord's permission was not bipding on the purchaser 
in the revenue sale, unless the sale were” held’ to be 
invaliq; . Sorta? i 

(2) that the burden of proving the invalêdity of tha 
sale lay on the plaintiff. 

The sprinciple that the burden ison the landlord 
who relies on a special procedure to prove every condi- 
tion necessary for the validity of the sale is inappli- 
cable to such a casè as the above gvhere it is the pur- 
chaser and not the landlord whose rights fre sought 
to be limited by gmposing gn him a mortgage to which 
he would not be liable ifthe sale had been properly 
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Madras Estates Land Act—coneld. 7” 


~ conducted. M.ARULANANDAN PILLAI v, MALAYA PILLAI 
NADAN 355 
m S8, 131, 189—Landlord and tenant—Sale for 
gagak of rent—Fraud—Suit to set aside sale— 
` Juisdiction of Civil Couris. pai ps 
- ‘The right to set aside a revenue sale held under thé 
provisions of the Madras Estates Land Act con- 
ferred hy s. 131 of that Act does not take away. the 
right of suit in the ordinary Civil Courts to set aside 
the sale on the ground.of fraud. A suit, therefore, by 
| & tenant to set aside a sale of his holding held under 
the provisions of the Madras Estates Land Act for 
arrears ofrent, on the ground that „the sale was 
brought about by fraud, is maintainable. M PAPAKANNU 
HerapeaReppi v. MUTCHELI PEDDAMUNI Swami SETTI, 
49M. L. J. 560; A. I. R. 1926 Mad. 161; 23 L. W. 411; 
(1926) M. W. N. 325 en + 264 
ne Sch. A, Art. 8—Rent, syit for, in respect of 
- lands in river bed—Jurisdiction of Revenue Courts. 
All suits for recovery of rentexcept on kambatham 
land are covered by Art. 8 of the Schedule, Part A, 
Madras Estates Land Act, and are exclusively triable 
by d Revenue Court. M TRUSTEE or VIJIANAGRAM 
ESTATE v. PAILA ACHANAH, 22 L. W. 522; (1925) M. W. N. 
771; A. I. R. 1926 Mad. 140. - s 280 


Madras insolvency Rules, r. 47. See PRESIDENCY 
Towns Insotvenoy Act, 1909, s. 11 5 127 


Madras Local Boards Act (XIV of 1920), ss. 
164, 221-(3)—Encroachment—Penalty—Magistrate 
| moved to-recover penalty —Defence of no encroach- 

~ ment, whether competent. 5 

When a Local Board moves a Magistrate under 
s. 221 of the Madras Local Boards Act of 1920 ‘to 
recover a penalty imposed for encroachment, the de- 
faulting party cannot ventilate before the Magistrate 
his-claim that there was no encroachment at all. 

The question for decision under s. 221 (3) of the 
Madras Local Boards Act is as to the amount due or 
its apportionment and not whether the penalty is at 
all leviable. Soke 

. Section 221 of the Madras Local Boards Act only 
applies to the manner of recovery of the penalty and 
does not re open the question whether the defaulter 
is “bound” -to -pay the penalty imposed. M RAMA- 
CUANDRAN Serval V. PRESIDENT, Union Boarp, 49 M. L. 
J. 356; 22 L. W. 393; A. I. R. 1925 Mad. 1015; (1925) 
M. W. N. 743; 27 Or. L. J.97 529 


Madras Religious Endowments Act (I of 1925), 

retrospective operation of. i 

The Madras Religious Bndowments Act of 1925 
is not retrospective in efisct in respect of proceed- 
ings already instituted. M ARUMUGHA THAMBIRAN v. 
NAMASIVAYA PANDARA SANADHI, “229 L. W. 130; 49 M. L. 
J. 324; (1925) M. W. N 569; 48 M. 688; A.I. R. 1926 
Mad. 162 ° . 109 


à e 
Madras Revenue Recover} Act (il of 1864), 
* §, 58—Ryotwari land—Revenue  Settlement— 
Hnkgnced revenue, gmposition of, during currency 
eof period of . settlement, legality of-Suit for 
declaration® maintainability. of—Jurisdictign of 
~ Civil Corts. ` . ace A 
_ The duration of a ryotwari land Revenue Settlement 
in Madras according to the declared intention of tho 
Government of Madras is 30 years and the rate fixed 
at such Settlement tannot be increased during the 
period for which the Settlement is ‘made. 
Where the Government by a Notificationeissued at 
the time ofa ryotwari lang: RevenuesSettlement fixes 





Madras Revenue Recovery Act ~concid. . œ 
a certain amount as being payable for certain kinds 
of lands, the: act of the Government amount to a 
release, grant or an engagement, but by whatever 
word it may ke described, the clear effect is that the 
Government irrevoedbly undertakes not to enhance 
the assessment during the currency of the settle- 
ment. . 

The proprietorship of a ryotwari holder in ‘his 
-holding in the Madras Presidency is subject to the 
. prerogative which the Crown, has according to the 
*Common Law of India of imposing by an executive 
act assessment on land ahd varying it from time to 
time. 

But in the actual exercise of this prerogative the 
Grown is not supposed to proceed without any’regard 
to definite and well-established principles such as 
that- the Crown is not entitled to more than a fixed 
share of the produce and that the usual Settlement 
period is 30 years, f . 

- Althcugn by virtue of the provision contained in 
s.58 of the Madras Revenue Recovery Act the Civil 
Courts are. prohibited -from deciding any question 
as to the rate of revenue or as to ‘the amount ‘of 
assessment, they have full jurisdiction to decide 
whether’ or not certain land is at all under any 
liability to be assessed to land revenue, and whe- 
ther Government having entered into a biading 
engagement, by which the assessment is ‘fixed 
at a certain rate for a certain period, they can 


. alter the rate during that period. Section 58 of the 


Madras Revenue Recovery Act is not a bar to such a 
suit. M Eosrxan OHARAKARA KELLU Narr V. SECRETARY 
oF STATE For INDIA, 49 M...L. J: 79;.48 M. 586; (1925) 
M. W. N. 815; 22 L. W. 762; A.I. R. 1925 Mad. oe 


“Malabar Law--Anubhavam grant, nature of— 
Anubhavam, meaning of—Construction of deed— 
Subsequent-conduct of parties, relevancy of. 

In Malabar the word ‘enubhavam' may be used 
with reference to tenure® of land, and it will then 
prima facie import an irredeemable tenure, or it may 
be used with reference to specific money or grain 
rent charged on the land, and in that case it will not 
imply any tenure in favour of the grantee. 

Where the remuneration mentioned in. an 
anubhevam deed is a-definite quantity of grain out 
of the produce of the lands, a strong presumption 
arises that only a rent charge was granted. 

Although the circumstances aftending the execu- 
tion of a document may be looked at to construe its 
contents in order to ascertain the intention of the 
parties at the time, subsequent assertions by the 
parties with reference to that document cannot #ffect 
its meaning. M MARATA VEETIL KALLIANNI ` AMMA V. 
CocHIN SIRCAR, 2? L. W. 473; A.I. Ri.1926 Mad. ae 


4 s 
.. 

———— Tytwad—Karnavan, powers of—Suit by 
junior member in respect of tarwad property 
maintainability of. es 

karnavan is the controlling authority of a Mala- 
bar tarwad and all the powers of management are 
vested in him. Unless the karnavan himself is dis- 
abled from suing to recover possession of or obtain 
other reliefs regarding the tarwad property a junior 
member is not entitled to sue on behalf of the tarwad 
for a relief ¢laimable by the tarwad in respect of 
the tarwad property. M Vavyaprata KUNNATA Pagxt 

v. VAYYAPRATH KUNNATH Mayaman, 49 M. L. J. 513; A. 

I, R. 1926 Mad: 150 ` e 638 - 
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“Mallelous_ prosecutlon—Damages, suit for— 


Reasonable and probable cause—Burden of proof. 

In a suit to recover damages for malicious pro- 
secution.the plaintiff must prove the absence of 
reasonable and probable cause. O Nanp Lar v. Dest 
Din . 223 


Master and servant, See C. P. C., 1908, s. a 


Gross incompetence of servant— Dismissal— 
Damages, suit for, maintainability of. 


An employer is entitled to dismiss an, employes Who * 


is utterly incompetent to do the work for which he is 
employed and in: such a ĉase the employee is not 
entitled to maintain a suit for damages for wrongful 
dismissal. MeMatasar Forests & Russer Co. Lo. v, 
M£oLEOD, 22 I. W. 675; A. I, R. 1926 Mad. 270 615 


Mortgage—Hindu father, mortgage by—Suit for 
“ possession by mortgagee—Consideration challenged 
by sons—Procedure. 

A suit for possession by a mortgagee from a Hindu 
father was resisted by the sons on the ground that 
certain of the items of the consideration for the 
mortgage were not binding on them. The mortgagee 
contended that if any of the items was binding on 
the sons, he could not be refused possession under 
the mortgage-deed, and that the proper occasion for 
coinigg to a decision as to the amount for which the 
sons were: liable under the deed would be when the 
question of payiug the mouey arose: 

Held, that it was necessary, or at least desirable, 
for the Court to define the plaintiff's right to posses- 
sion, and in order to do this, it had to decide both 
as regards the quantum of the mortgaged property - 
and as regards the sum for which that quantum 
must be held to-be mortgaged, and that it was not a 
mere question of accounts. O BHARATH SINGH v. 
SAEODAT SHARMA 2 189 


——— Mortgagpr and mortgagee—Rajinama and 
kabuliyat, effect 8f~-Ownership in mortgaged land, , 
whether transferred. .. 

The passing of a rajinama by a mortgagor of land 
in favour of the mortgagee, and of a corresponding 
kabuliyat to ‘Government by the mor gagee, do not 
necessarily imply the extinction of the mortgage and 
atransfer of ownership in favour of the mortgagee. 
The question asto the effect of the rajinama and 
kabuliyat in each case must depend upon its own 
facts.. The documents are evidence the effect of which 
must be weighed in each case on the merits. B 
RACHAPPA OHANBASAPPA V. NINGAPPA Kasappa, 27 Bom. 
L. R. 1253; 49 B. 847; A. I. R. 1928 Bom. 40 349 
Redemption—Mortgdgee releasing portion of 

mortgaged property from. mortgage-debt—Owner of 

portion of equity of redemption, whether can sue for 
partial redemption—Equity—High Court, power of. 

The Transfer of Property Act is not exhaustive and 
a High Court, as a Court of Equity, is entitled to 
administer the principles of equity, as lajd down in 
decided cases, which are not -distinctly prohibited by 
Statute. ‘ 

Where a mortgagee has acted in euch a way ag, to 
release a portion of the mortgaged property from the 
mortgage-debt, a mortgagor who is the owner of a 
part of the equity of redemption is entitled to redeem 
that portion of the property in which he is interested. 
B MAYASHANKAR MULSHANKAR v. BURJORJI MERWANJI 
Baruivara, 27 Bom, L. R. 1449; A. I. R. 4926 Bom. 31 

. 978 
———— Redemption suit;—Mortgage-deed, proof of— 
+ Covenants contaiged in mortgage-deed, whether proved 
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Mortgage — concld. can 


—Burden of proof—Interest, compound, whether 

“penalty—Contract Act (IX of 1872), $. 74. 

Where in a suit for redemption of a mortgag:, the 
mortgage-deed is produced by the mortgagee amd ig 
duly proved, all the conditions contained in the mort- 
gage-deed must bstaken to have been proved. If 
either party wants to impugn any condition contain- 
ed in the mortgage-deed itis his duty expressly to 
raise a plea to that effect and toestablish that plea 
by evidence. In the absence-of such a plea and 
evidence to support the plea, the plaintiff is bound 
to pay to the mortgagee the full amount which is 
recoverable on,the basis of the mortgage-deed. 

A covenant ina mortgage-deed providing for the 
payment of compound interest at the rate of Re. 1-8-3 
per.cent. per mensem does not by itself amount to a 
penalty. L Rau Cuanp 2, Nanak Osann, A. L R. 
1925 Lah. 580;7 L. L. J. 417 762 
———— Suitfor possession — Alternative relief— 

Simple money-decree. See PLEADINGS 
Transfer by mortgagee—Transferee taking 
with notice of mortgage—Adverse possession — 
Limitation. See LIMITATION Act, 1908, Scu. I, Arr. 
148 87 


Muhammadan Law—Joint famlily—Co-heir, suit 
by, to recover possession of his share—Possession 
of co-heirs, whether adverse—Ouster, proof of. 
Although the doctrine of joint family does not apply 

to a Muhammadan family, there is nothing to prevent 

the ordinary law ofoccupation applying to such a 

family. Where, therefore, itis found that certain 

Muhammadan co-heirs have been in possession of the 

property of a deceased person, the possession of the 

co-heirs must enure for the benefit of the other co- 
heirs unless it can be shown that there has been an 
ouster of the latter by the co-heirs in possession. GC 

Sovras BIBI v. ABBAS ALI Biswas, A. IR. 1926 Cal. 

480 725 

eee Muhammadan dealing with common 
property—Common benefit, presumption of—Co- 
tenant, whether trustee. 

Prima facie a Muhammadan dealing with pro- 
perty owned in -common deals only with what he is 
entitled to deal with, viz., his own share. 

There isno provision in Muhammadan Law that 
the acquisitions of the several members are made 
for the benefit of the family jointly. M ABDUL Samap 
Kuan v. BIBIJAN, 49M: LJ. 675; A. I. R. 1925 Mad. 
1149; (1925) M. W. N. 543 . | 618 
—Marrlage, dissolution of—fmpotency at time 

of marriage, proof of. f 

Under the Muhammaden Law a wife cannot be 
granted a decree for gissolution of marriage on the 
ground ofthe impoteney of the husband unless she 
proves that he was impotent, atethe time of the marri- 
age. L Feroze DIN v. Paz Bzev{x, 2 L. ©. 134 








ks 8 
Municipal Election—Election e Huan 
cedure. See ELECTION 6 e. e 450 


Municipal tax, non-collection of—wlbrogation of 

tax. Š 

Where there is.a valid rule duly framed by a 
Municipality and duly sanctioned, for the levy ofa 
certaidt tax}; there can be no tacit or inferential 
abrogation of the tax, e.g., by pon-collection of the 
tax for a length „of time, and so long as -thé rule is 
there it may be enforced at any time without further 
ceremony or without obtaining new sanction. $S 
BYDERABAD MUNYOIPALITY a HAKUMAL 409 

. s 


. . . 
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Websligence—Dumage caused by wrongful act 
atTengthened by natiwral equses—Damages, calculation 
of, basis of-—N ominal damages, when to be awarded, 


„n Nominal damages are intended-to ‘be awarded only 

whe the ‘plaintiff has sustained :damnum sine, in- 
uria, that-is, where a right of his has been infringed 
ut not so'as to-cause-any sensible damage: 


+ Where the plaintiff has.sustained damage by reason 
of the sdefendant’swrongful _ act, : although ‘such 
damage would, not have- been eaused if the defend- 
ant's act had not been‘strengthened by natural causes, 
such.as heavy rainfall, and it cannot be ascertained 
that any definite portion of the damage causéd is due 
solely tothe intervention -of the- natural -cause, the 
plaintiff is..entitled to recover damages calculated on 
the basis of the. actual loss suffered by him. M 
GADEPALLI:- SERTHARAMASWAMI V. SEORETARY OF STATE 
ror INDIA, 21 -L, W. 449; (1925) M. W. N. 352;° A. TR. 
1925 Mad. 682 : 489 
Nulsance—Temple or mantapam, building of, whe- 

ther nuisance. . 

In the absence of evidence it cannot be assumed 
that a»templs, if built, would by itself amount to an 
actionable nuisance to the neighbours of the locality; 
much. less, can it..be assumed that the. building of a 
mantapam annexed to a temple would be such 


@e 4 


` nuisance, 4 ee 


- If subsequently, however, in the way in which the 
temple authorities use: the. temple or the. mantapam 
an actionable nuisance is committed by them, a cause 
of action may arisen. M MUHAMMAD Hussain v, Bana 
San 595 
e EE ee nee AE ME ak . 
Original Side. Rulés of Madras High Court. See 

+) anal Sumani Oavse Courts Acr, 1882, ss. "39, 

75 


Opium Act (d of 1878); s. 11—Conveyance used for 
carrying. opium—Confiscation—Notice to owner, 
necessity of. |... A 
Ünder s. 11 of the Opium Act a conveyance-ised for 

the, purpose of carrying opium is.liable to: confiscation 

which means, that the. section leaves it to the, discre- 
tion of the Tribunal which is trying the:case to decide 
whether having regard.. to the facts‘of particular 
case, the.convayance used in the carrying pi 

ee a Sint ne. yi & of the opium 

_ ip _a.case where there is no. improper conduct im- 

buted to the ownérof the conveyance,- angi athere 

during the cours8 of the case nothing “is proved to 
show improper conduct on the part of the owner, it 
would . be advisable for theeMagistrate who is trying 
the cage to, give the | owner ane opportunity. of being 
heard before. he comes to the . conclusion whether the 
conveyance should: ba sajen tan. C MoHAMAD, KESHAB 

v. EMPEROR, A. L R. 1925 Oal, 1021; 30C. W. ; 

27 Or. L. J. 127 gk teen 

‘Olidn Estates Act (1 oF 1869), 8. i3A—Oudh 
elistates {Amendment}, Act (III of 1910), KA 

~ Beguest im etontravention pf provisions of Act, effect 
of —Persanal law, applicability of, + R 

7 Section 6 of the Ondh Estates (Anfendme t j 

1910 which addss.‘13-A, to the Oudh Tatana reter 

1869.ia not retrospective and does not validate a be- 

gusar which hed already. failed. . i KAS “eh 
. Where j..bequesteof-property: which is subject t 
the provisions of. the Oudh -Ustates- ‘Act of 1869 ie 
made in contravention of she providions of the Act 
and the devisee obtaigs the property under the bes 


INDIAN CASES, 


2 


ta 


A-I. R.1925 P..0..272; L. R.6 A (PO) 195; 28-0: 0. 
352224 A. L. J. 1; 43 O.L. J. 51; (1926) M. W. N. 83; 47 
A. 883;50M. L. J. 18; 13 O. L. J. 19; 52 I. A. 398 (P: ©.) 
bee 370 

eb ae 


en kaye a’ oe Eset, Mie ST ESAs 
*.Oudh. Laws Act. (XVIII of 1876), 88, 10,,13—Civil 
Proçedure Code (Act. ¥ of. 1908),: s. 65-~Auction-sale 
—Property, when vests: in .auction-purchaser—Sale 
between date of auction and .confimmation—Pre- 
.emption, right of—Notice, absence of, effect of." 


Property knocked down to an auction-purchaser at 
a Court-auction vests in the auctionzpurchaser from 
the date of the auction and not from the date of the 
confirmation of the sale, Such .dn auction-purchaser, 
therefore, becomes entitled. to.a notice under s. 10 of 
the Oudh. Laws Act, in-respect of any sale which 
takes place subsequent to the date of the auction and 
before the date of confirmation and if such notice is 
not given to him he_is entitled .to preempt the gale. 
O ABDUL RAHMAN v. Faren Narain Das, A. I. R. 1926 
Oudh 1890. 1047 
Oudh Rent Act (XXII of 1886); s..3 (10)-— 

Grove-holder,, whether. tenant—Dispossession by 


landlord—Suit by. grove-holder to recover possession 
—Jurisdiction of Civil and Revenue Courts. 


. A grove-holder cannot be regarded asa tenant until 
“ther e.ig a contract between him and the landlord to 
pay rent. He is entitled to'hold possession so long es 
the*land retains. the character of a grove and the mere 
fact. that the land is liable to resumption or asseesment 
of rent, if brought under .cultivation,. does not make 
the grove-holder a tenant liable to, ejéctment. 

Where, therefore, a grove-holtler is ejected illegally 
by the landlord, a suit by him to, recover possession 
lies in the Civil.Court.and not in the Revenue Court, 
O SECRETARY OR STATE ror INDIA v. Harcuaran Dass, 3 > 
O. W. N. 45; ALL R. 1926 Ondh 98; 13 O. L. ce 


—2— 5s. 7A (5), 3 (17)—-Ezecution of degree— 
Sale .of sir Jand—Ex-proprietary rights—Auction- 


purchaser, rights of—Trees planted on sir land, “effect 


of. . A 

A. questionsof, pure law which was raised but not 
pressed hefore the lower Court can be argued in 
second appeal. A EH 
_ Where sir land is sold at an auction sale in execu- 
tion of a decree against the proprietor, the auction- 
purchaser acquires only the rights of the proprietor 
to recover rent from, the ex-proprietary tenant and is 
not entitled to fecover actual possession of the land. 
All arraitgements in contravention of the policy of 
the law which secures ex-proprietary rights in sir 
lands to the proprietor on a transfer of proprietary 
rigiis are contrary, to law, illegal and void and cannot 
be enforced by the vendee in any Civil or Revenue 
Court. . © 

| The fact that trees are planted on sir land does not 
destroy the character of the land as sir, O CHANDRA 
Sew SINGH v. BHAGWAN Siwan, 3 O. W. N. 61; A.I. R. 
1926 Oudh 177 938 


——— ss. } A (5);3 (i7)e-Sale of sir lands—Cove- 
nant to welinguish ex-proprietarg rights, validity of 
—Purchase-money, reduction it . 


Fel, 91) 
“Dugh Rent Aot—conold. 


- . The poljoy of sub-s, (5) of a. 7A of the Oudh Rent 
‘ Act is not to be defeated by- any ingenious devices, 
arrangements or agreements between a vendor anda 
vendee for the relinquishment by the vendor of his sir 
Jand or land which he has cultivated continuously for 
twelve years at the date of the. transfer, for instañce, 
by providing in the sale-deed for a reduction of the 


purchase-money ‘in.case of the vendor's failure or , 


Yefusal to relinquish such lands in favour of the 
vendee.. All such devices, arrangements and agree- 
` ments are in contravention of the policy of the Act 
and are contrary to law, illegal and void and cannot 
be enforced by the vendes in any Civil or Revenue 
Court: ° Thé vendee cannot in sucha case be relieved 
from his obligation to pay any portion of the purchase- 
money to the vendor on the ground that the vendor 
has broken his contract in respect of the relinquish- 
ment pf his ex-proprietary rights in the sir lands 
_ included in the aale-deed. O Hasan BAQAR v. SHEO 

NARAIN Sinar, 8 O, W: N.25; A. I. R. 1926 Oudh 81; 13 
_ OL, 5,178 917 


Pardanashin lady, compromise 
Burden of proof. 


A person who relies.upona deed or power executed 
by a@pardanashin lady must satisfy the Court that 
the .deed or power was explgined to and was under- 
stood by the lady. This doctrine applies also to 
agreements to compromise litigation, though it may 
be sufficient in such a case to show that the general 
result of the compromise as distinct from the details 
and legal technicalities involved was understood by 
the lady and that disinterested and competent persons 
with a fair understanding of the whole matter adviged 
her to execute it. G ANANDA Priva BAISHNAVI V. 
Bioy Krisuna Ray 705 


—— Comptomis, when binding—Burden of proof. 


In: order that a compremise entered into by a 
pardanashin lady should be held binding upon her 
it is sufficient to show that the general result of the 
compromise was understood by her and that people 
disinterested and competent to give advice with a fair 
understanding of the. whole matter, advised the lady 
that the deed should be executed.. O Darras KUNWAR 
v, OHANDRIKA PRASAD | 1050 


‘Partitlon—Decree directing payment in cash by one 
sharer to others, nature of —Charge, whether created 
~—~Procedure to enforce payment--~Suit, separate, 
whether maintainable—Civil Procedure Code (Act V 
of 1908), s. 4?—Transfer of Property Act (IV of 
1882), s. 100— Partition Act (IV of 1898). 


A sale which a partition Court can make under 
the provisions of the Partition Act must be a sale of a 
complete share and implies the tfansfer of ownership 
of some definite and specified property. e 

A partition decree is a joint declaration of 
the rights of persons interested in the property 
of which partition is sought, and is ¢ decree in fagpur 
of each sharer whether plaintiff or defendant. 

Where in order to equalize the shares allotted to 
the different ¢o-sharers under a partition decree, a 
certain sam of money is directed to be paid by one 
sharer to the others, the remedy of the sharers to 
‘whom the payment is to be made is by tay of execu- 
tion of the decree for partition. No charge in respect 
‘of the amount to be mid is created om the share 
‘allotted to the party who is required to make the 
payment and a suit to enforce the payment of the 


x e 4 . 
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entered into by— 
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‘that the property should be sold. 


; O ugo 


Partition—coneld. 


° 
meney by way of charge is not, therefore, maintain- 


able. e 

Section 100 of the Transfer of Property Act, ‘Which 
defines the nature of a charge, requires botk thé 
specification of the property and that it should be 
made security for the payment of the mohey, there 
can be no charge unless the property conceyned is 
reasonably certain. O Cuop Sines v., WILLIAMS 1009 


suit—A ppeal—Parties,” necessar ilur 

to implead, effect of. < he eee 
_ In a partition suit it is necessary for all persons 
interested in the property to be before the Court and 
this is equally necessary in the case of an appeal from 
the decision of the Trial Oourt in a partition suit. 
The mere fact that certain persons who wero parties 
to the partition suit beforesthe Trial Court would not 
if made parties to the appeal, contest the appeal ig 
no ground for not impleading them ag appellants or 
respondents to the appeal. Where any of the necessary 
parties to the suit are not made parties to the appeal 
the appeal cannot proceed. C MOHAMMAD Ansan v 
HAFIZANNESSA KHATUN j 


567 
Partition Act (IV of 1893), 88.2, 3 = 
Order for sale under s. 2 — Subsequent gi AN 


by party for purchaseunder s. 8, whether maintain- 
able. 


Ka prosedure laid down in s. 3 
ct cannot be applied after the Court h i 

a sale of the property under s. 2 of a ae 
proper time for a party to apply under s. 3 to buy 
the property at a valuation fixed by the Court, is 
before the Court makes an order v 


nder s. 2 f 
and after a request had been made by one of fone 


Once a final order 


of the Partition 


is made as between the parties th, r 
weak, be sold under s. 2, a order A 
8. 3. 
The share-holder who offers to bu 

and at whose instance a valuation H a pty 
Court is the person who is entitled to buy tha. To- 
perty. The words “such share-holder” which oe 
in the latter part of cl. (1) of 3. 3 necessarily me a 
the share-holder who applied for leave to bu M 
ANGAMUTHU MUDALIAR V. Ratna MUDALIAR, 49 ML, J 
411; 22 L. W. 323; (1925) M. W. N. 786; A L R Looe 
Mad. 1234; 48 M. 920 di Bie 


es 
Patent, infringement of—Dam 
> ? es, =e, 
Injunction to hand over aor PT of 
whether justified. raer, 


e 

e Where ina suit relating to the infri 

patent, the Court awards TOn Si ees cea 
plaintiff, an order calling uppnethe defendant to | d 
over the infringing articles to the plaintif 4 han 
justified. The proper*order*would be to order kan 
defendant to destroy those article? O Suro = ae 


SINGH v. RAJINDRA SINGH, 2 G. ; 
1925 Oudh 652 W. N. €08; 4 ig 


Penal Code (Act XLV of 1860), s. 29—P, py, D 


lastar, whether. public se Le : 
servant. ant mant—Assault on public 


The'definition ofa public servant i 
Penal Code includes every otficer in the servi A ajan 
of cue e è 199 or pay 
A P. W. D. lascar who is carri 
establishħnent of the Department fs an 
duty is to carry“out the aflers of h 
the local overecer, and who in “he 


fhe regular 
and whose genera] 
Is superior Officer, 
course of his duties 


. 
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` is carrying out a function of Government, namely, 


the ‘distribution of water from public channels, is a 
public servant within s. 2} of the Penal Code. M 
Pospic Proszoutor, Mapras v. Kimipr Annam NAIDU, 


SLTa Ww, 704; 49 M. L. J. 192; A. I. R. 1925 Mad 1093; 


48 M. 867; 27 Cr. L. J. 81 385 


—— 88. 34, 325—Assault with lathis—Common 
intention—Grievous hurt. 

The causing of grievous hurt must be regarded as + 
the intention of those-who use lathis for the purposes», 
of s. 34, Penal Code. O SARO SHANKAR v. EMPEROR, 2 
O, W. N. 862; 27 Cr. L. J. 62; A. I. R. 1986 adh MS 


s. 64—Imprisonment in default of fine, whe- 
ther incumbent on a Magistrate to inflict. 

It is not incumbent upon a Magistrate to. impose a 
term of imprisonment in default of payment of fine. 
Section 64 of the Penal Code merely says that it is 
competent to the Court to pass such a direction, 
and if the Magistrate wants to avoid giving a second 
term of imprisonment in default of payment of fine, 
he can refrain from making a direction under that 
section. B EMPEROR v. SUBRAO SesHarao, 27 Bom. L. 
R. 1351; 27 Cr. L. J. 111; A. L R. 1926 Bom. 62 543 


ss. 65, 67—Bombay Prevention of Gambl- 

ing Act (IV of 1887),s, i—General Clauses Act (X 

of 1897), s. 25—Gambling—Sentence of fine—Im- 

prisonment in lieu of fine, duration of. 

The provisions of ss. 65 and 67 of the Penal Code 
apply equally to punishments inflicted under a special 
law, like the Gambling Act and, therefore, the 
maximum term of imprisonment which can be award- 
ed in lieu of fine in respect of an offence under s. 5 
of the Gambling Act is one week only. S EMPEROR v. 
Rano, 27 Cr. L. J. 90 394 


—— 8s, 71, 149, 304, 325—Riot—Grievous 
hurt caused to several persons—Death resulting from 
grievous hurt— Conviction, separate, for grievous hurt 
and culpable homicide, legality of. | ; 
Accused assaulted the party of the complainants 

and caused injuries to several members of that party. , 

Some of the injuries were grievous and in one csse 

they proved fatal. All the accused were convicted 

of offences under ss. 304/149 and 325/149 of the 

Penal Code and were awarded separate sentences in 

ct of each offence: > 

Teld, that a cogviction under ss. 325/149 was not 

legal in the face of the conviction under ss. 304/149 

asthe major offence included the minor. L QADIR 

Bakusa v. Emperor, A. I R1925 Lah. 539; TL. L J. 

369; 27 Or. L. J. 132 804 


» 

8. 84—Murder by accused —Insanity, plea of 
—Unaccountable cortluct —~Absence of motive—E fect 
—Acquitial—Proceduree-~Crjminal Procedure Code 
(Act V of 1898), 3. 472 


* he accused on®an evening followed two person 


who were refarning fram their work with two stones 
if his hand and attacked them and struck pne of them 
on the head with those stenes and inflicted serious 
wounds on*him, with the result that ‘he died. It 
appeared that just before the offence'was committed, 
the accused was béhaving in an extraordinary manner 
and had been muttering something to himself that 
some persons had ruined him. No apparent sane 
motive cold be alleged for the attack which was 
really unaccountable. The accused was in normal 
condition at the time of triad; e : 
LJ ai . 
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Held, (1) that at the time when the accused attacked 
the two persons he was really suffering from an impulse 
of domicidal mania and ag a result of it he commited 
these offences, and the case fell under s. 84, Penal 
Code and the accustd ought to be acquitted; 

(2) that as the accused was no longer suffering from 
insanity, he should be detained in the Jail where he 
already was, not as convict, but in safe custody unerd 
S. 471, Cr. P. O., pending further action by Govern- 
Mgnt. M In re Vopps Sunpreanv, (1925) M. W. N. 649; 
22 L. W. 550; 49 M. L. J. 598; A. I. R. 1925 Md. 1938: 
27 Or. L. 5. 46 i 78 
——— 8. 97. See PENAL Cope, 1860, s. 141 540 


> 88. 99, 101, 302—-Police Oficer conducting . 
search—Assault on member of household— Private 
defence, right of, whether arises—Death caused by 
blows from  stick—Intention—Offence. aay 
Deceased who wasa Sub-Inspector of Police while 

proceeding to make a search assaulted and ingulted a 
female member of the household who occupied the 
house to be searched. Accused, who was a male 
member of the’ household, remonstrated with the 
deceased, the deceased resenting the conduct of the 
accused struck him with a cane whereupon the 
accused grappled with the deceased. A constable who 
was present thereupon struck the accused with g stick 
which he was carrying and two other constables also 
ran up tothe spot. The accused snatched the stick 
from the hands of the constable who had struck him 
and delivered two blows with it on the Sub-Inspector's 
head which caused a fracture of his skull and resulted 
in his death : ` 

Held, (1) that the Sub-Ingpector was acting in excess 
of his authority in assaulting the woman and was not 
acting in good faith and that consequently the provi- 
sions of s. 99 of the Penal Code had no application to 
the case ; : 

(2) that the accused had a right to defend a female 
member of his household fronfassault and when he 
was subsequently assauitéd himself both by the Sub- 
Inspector and by the constable he had aright to defend 
himself ; 

(3) that in hitting the Sub-Inspector it could not be 
held that the accused intended either to cause the 
death of the Sub-Inspector or even grievous hurt and 
that the intention of the accused was merely jo puta 
stop to the Sub-Inspector's illegal aggressions ; , i 

(4) that the accused having acted in the exercise of 
the right of private defence and got having exceeded 
it was not guilty of any offence. : 

Per Boys, J.—The sections of the Penal Code deal- 
ing with the right of self-defence are very valuable in 
that they lay down general principles for the guidance 
of Courts, but they are principles which are only 
intended to afford a guide to the Courts as“ to what 
is to be held reasonable and what is to be held un- 
reasonable and ‘punishable by law. The test in each 
case is whether the action ofthe accused was un- 
reasonable and unjustified. That is to say whether his 
acts were acts which in ordinary parlance he had ro 
rigaft to commit.” A EMPEROR v. Param Suku, L. R. 6 
A. 173 Or.; 23 A. L. J. 1037; 27 Cr. L.J. 11; A. I, R. 
1926 All. 147 sos 43 


——_— SS. 99, 104, 149, 325—Unlawful assembly 
—Determination to enforce right by viclence—Riot- 
ing—Grievgus hurt—Right of private defence of pro- 
perty, whether available. > 
Af and R were throwing earth upon a narrow path 

of tke shamilat and in sọ doinggthrew earth upor 


ha . 
. Boia . 
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certain fences with which the accused had formed 
an enclosure upon the shamilat. The accused, eight 
in number, thereupon made a combined attack upc 
M and R causing several injuries to them, one of 
which was inflicted on the head of M and proved 
fatal, the remaining being trifling: 

Held, (1) that as the matter was not urgent, "no 
serious loss of property was threatened, and there was 
ample time to have recourse to the authorities, the 
accused could not be said to have been acting in fhe 
exercise of the right of private defence of property; 

(2) that the accused were “members of an unlawful 
assembly being determined to resist by violence any 
attempt by Mend R to repair the pathway and that it 
must have been within the knowledge of all the 
accused that grievous hurt was likely to be inflicted 
on the other side in the course of the fight; 

È) that, therefore, all the accused were guilty of an 
offence, under s. 325 read with s. 149 of the Penal 
Code with regard to the fatal injury inflicted upon 
M and of an offence under s. 323 read with s. 149 
of the Code with regard. to the injuries inflicted 
upon R. L Dara Ram v, EMPEROR, 27 Cr. L. 9.7 39 
— S, 100, See Pewar Cops, 1860, s. 141 540 


ss. 103, 304—-Burglar discovered in hduse 
at night-—Death caused by blows on head—Right 
of private defence, whether exceeded—Offence. 
Accused was awakened in the middle of the night 
by the sound of movements in an enclosure adjoining 
the room where he was sleeping. On getting up he 
found a man inside the enclosure and in the scuffle 
which ensued he killed him by striking him on his 
head three times with his stick: - 


Held, (1) that although the deceased had been 





guilty of the offence of house trespass the offence had. 


been completed once the deceased had effected his 
entry into the enclosure and the accused was not, 


therefore, entitled .to the exercise of the right of* 
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For the purpose of establishing the offence of un 
lawful assembly which is a necessary element in the 
offence of rioting, it must be established that the 
unlawful assembly had a common object by meam$ of 
criminal force or show of criminal force of doing any 
of the various things mentioned in s. 141 of the Penal 
Code, and the common intention of the’ unlawful 
assembly to use criminal force must be established as 
a fact by legal evidence. 

There was a dispute between the Pallars and 


“ Kallars of a village in respect of the right to catch 


private defence undef the provisions of s. 103 (2) of | 


the Penal Code; ee 3 . 

(2) that accused having found a burglar in his 
house in the middle of the night in a dark room had 
every reason to suppose that the burglar had commit- 
ted theft or was going to do go and that if he met 
him the burglar would presumably. strike him and 


that inasmuch as the accused could not know in the, 


dark whether the burglar was armed.or not, it could 
not be said that he had exceeded his right of private 
defence by striking’the burglar three times and render- 
ing -him incapable of doing any further injury to 
his person or property and that the act of the accused 
was covered by the provisions of cl. (4) of s. 103 of 
the" Penal Code.and he had consequently committed 
no offence. L IsMAIL v. EMPEROR, 6 L 463; A. I. R. 1926 
Lah. 28;-27 Cr. L. J. 38 . 70 


— §.120B—Conspiracy, charge of—Single in- 
dividual, whether ial be comite 1 4 s 
Wherea charge of conspiracy is baséd upon the 
fact that only three persons participated in the 
conspiracy, and two of thoss persans are acquitted 
of the charge, the third must necessarily be acquitted 
also, inasmuch asa charge of conspiracy cannot stand 
as against a single individual. © PRAFULLA KUMAR 
Rory v. Empsror, 30 C. W. N. 94; 27 Or. L. J. 147; A. I. 
R. 1926 Cal. 345 883 
————— 88. 141, 147, 148, 323, 325—Rioting— 
Unlawful assembly—Common object— Sudden attack 





by numerous party—Injuries inflicted on former— ` 


- Offence—Privatg defekte, right of. 


fish in an oorani. The Kallars, armed and in large 
numbers went to the oorani to exercise their right and 
suddenly ran towards and attacked the Pallars, 20 or 
30 in number, who were gathered 200 yards off and 
the latter in the. course of the attack inflicted injuries 
on their assailants. They were convicted of offences 
under ss. 147, 148, 323 and°325 of the Penal Code: 
_ Held, (1) that no common criminal intention hav- 
ing been established with regard to this assembly of 
Pallars, they were not members of any unlawful 
assembly and were not guilty of the’offence of rioting; 
(2) that in the course of their defending themselves 
against a sudden and virulent attack by a much 
larger body of Kallars, the Pallars were entitled to 
inflict such injuries as they had inflicted, and that 
consequently, they were not guilty of any offence. 
M Ramaswamt v. Euperor, (1925) M. W. N 666: A. I. 
R. 1925 Mad. 1213; 27 Or. L. J. 108 540 


-———— 88.149, 325. See Pexar Copr, 1860, s. 99 
39 


8.173—Refusal to accept summons—Offence. 

The mere refusal to accept a summons does not 
amount to an offence under s. 173 of the Penal Code. A 
Banwart v Emperor, 27 Or. L.J. 142; 24A L. J. 216 

; 814 
— 8. 193---Affidavit, false statement in- Pro- 
secution for perjury—Oriminal Procedure Code (Act 

V of 1898), s. 842—Immunity. 

A false statement of an accused in an affidavit in 
support of his transfer application is not immune from 
prosecution and can be the subject-matter of a charge 
fer perjury. L EMPEROR?. Qanir BAKHSH Suan, 1 L. 
C. 475; A. I. R. 1925 Lah 312;6 L. 34; 27 Gr L. J. 98 


530 


8.197-—Government Savings Banks Act (V 

of 1878), rules made under—-Certificate within s. 197 

~-Certificate by agent of female depositor that de- 

positor alive and sane, whether covered, 

A certificate given under the Post Office rules in 
the case of a female depositor withdrawing a deposit 
by her authorized agent to the effect that the de- 
positor is alive and sane, is not a certificate cither 
prescribed by the GosrernmenteSavings Banks Act or 
by statutory rules made thgreunder, and is not, there- 
fore, a certificate which fall» within the purview of 
s. 197 of the Penal Code. . : 

Per Suhrawardy, J., Obiter dictum. -he cegtificate 
contemplated in s. 197 of the Penal Code i8 a certificate 
which is required by law to be given“or signed for 
the purpose of being used in evidence if the course 
of the administretion of justice. C BIRENDRA Natu 
OHATRERJERa?V, UMANANDA MUKHERJItE, 80 0. W.N 120; 
42 O. L J. 557; 27 Cr. L. J. 182; A. I. R. 1926 Cal. 258 


. 998 
———— S. 201.*application of.e 4 
Section 201, Penal Code, applies merely to the 
person: who screens the principal or actual offender 
- bh e i 
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a : 
and not tothe principal or actual offender himself. 
L AHMAD, Emperor, 1 L., O. 454; 27 Or. L. J. 109 i 

54 


----~ S. 201—Causing disappearance of evidence 
of erime—Criminal himself, whether liable. 

Section 201 of the Penal Code dces not apply toa 
criminal causing evidence of his own offence to dis- 
appear, ‘but exclusively to another person who screens 
the actual offender. : 

When a person is Said or believed to have himself 
committed an offence, he cannot be convicted of caus- 
ing disappearance ofthe evidence of that offence, 
even though he cannot be convicted» of the principal 
offence as well for want of sufficient evidence. N 
Kupaon v. Emperor, 21 N. L. R. 86; A. I R. 1925 Nag. 
407; 27 Cr. L. J. 60 5 . 236 
— $5, 211,109. SeeCr. P. C., 1898, 8.476 36 


———-—- S, 228—Interruption to judicial proceeding, 
what amounts to. 

Obiter dictum :— Wor a conviction under s. 228 of 
the Penal Code there must be intentional interruption 
to ths Court. The mere fact that two persons who are 
being jointly tried for the same offence consult 
together in Court before making their statement in 
Court does not amount to an interruption in the pro- 
ceedings of the Court and is not, therefore, an offence 
under s. 228 of the Code. N MAHADEOSINGH V. ENPEROR, 
BN. L. J. 190; A. I. R 1925 Nag. 403; 27 Cr. L. J. 66; 
22 N.L, R. 1 242 


m §. 290, See PoLion Act, 1861, s. 34 888 
s. 8300—Murder—Deliberation or previous 
preparation, whether essential. 

Section 300, Penal Code, says nothing about delibera- 
tion or previous preparation. It speaks only of 
intention and knowledge. Ifthe act by which death 
is caused is done with the intention of causing death, 
the offence is murder, unless it falls within the excep- 
tions. O Sugo SHANKAR v. Emperor,2 O. W.N. 862; 
27 Or. L. J. 62; A. I. R. 1928 Oudh 148 238 
——— 88, 300, Excep. 1, 302— Wife found by 

husband sitting with lover—Death caused by 

husband—Grave and sudden provocation—Offence. , 

Accused’s wife left her house after giving the 
accused his mid-day meal. She went toa grove and 
there met her lover. The accused after finishing his 
meal took up a banka and went in search of his wife. 
He found her sitting with her lover and killed her 
with the banka: © 

Held, that the ‘provocation although grave was not 
sudden so as to deprive the accused of his self-control 
and that Excep. L to s. 300 af the Penal Code did not, 
therefore, apply and the accused, was guilty of murder. 
O CHAINU v. Emperor, 27 Or. L. J. 65 241 
———_—— 58. 300, Exaen. IV, 304—Death caused by 

blows with knife—Injurigs caused to accused person 

—Hzplanation, absence of-—Sudden  fight—Pre- 
e sumption—Offence. 

Accuged inflicted foug injuries on the person of the 
deeeased with a clasp knife, one of them in the 
abdomen which proved fatal. The accuséd himself 
received nunterous injuries, some of them on the head, 
in respect of which no explanation’ was given in the 
evidence for the prosecution. The accuged had no 
motive for the deliberate murder of the deceased as 
it was not proved that» he had any real grudge against 
him. It was found that the deceased at tho time of 
the attack upon him was armed with a stick: 

„Held, (1) that under the gircumstanges it must he 
presumed that there was a sudden and unpremedi- 
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tated fight between the accused and the deceased, but 
that, the accused had exceeded his right of private 
defence in giving the deteased: several injuries, one 
of them on*a very-vital part of the body; 

(2) that the act of the accused. fell within the 
provisions of the 4th Exception to s. 300 of the Penal 
Code and that he was, therefore, guilty of an offence 
under s. 304 partI of the Code. L Feroze v. Em- 

“ PEOR, 2 L. O. 109; 7 L. L. J. 533; A. I. R. 1925 Lah, 

*e 633; 27 Cr. L. J. 26 58 
——— 5, 304—Death eaused by beating--Offence. 

Accused, four in number, gae a severe beating to 
the deceased with blunt and sharp edged weapons as 
the result of which he died. The injuries caused’ to 
the deceased were numerous, but they were nearly 
all bruises and abrasions, mostly on the legs ang 


arms and none of them individually amounted to more - 


than simple hurt: a 
Held, that the accused were not guilty of murder 
but that they must be deemed to have known that 
by giving the deceased such a beating as they did 
they were likely to cause his death and that, therefore, 
they were guilty of an offence under s. 304, part II of 
the.Penal Code. L BELI v. EMPEROR, 2 L. 0.111; 7 L. 
L. J. 524; A. I. R. 1925 Lah. 621; 27 Cr. L.J.29 614 
— S$. 304A—Culpable rashness or negligence, 
what amounts to—Car driven slowly at night over 
road under repairs—Death caused of men sleeping 
on road—O ffence. : 

Criminal rashness is hazarding a dangerous or 
wanton act with the knowledge that it isso and that 
it may cause injury, but without intention to cause 
injury or knowledge that it will be probably caused. 
The criminality lies in running the risk of doing such 
an het with recklessness or indifference as to the 
consequences. Criminal negligence is the gross or 
culpable neglect or failure to exercise that reasonable 
and proper care and precaution tp guard against injury 
either to the public generally or to the individual in 
particular, which, having regerd to all the circum- 
stances out of which the charge has arisen, it was the 
imperative duty of the accused person to have adopted. 

Culpable rashness is acting with the consciousness 
that mischievous and illegal consequences may follow 
but with the hope that they will not and often with 
the belief that the actor has taken sufficient precau- 
tions to prevent their happening; the imputability 

* arises from acting despite the consciousness. Culp- 
able negligence is acting withou’s consciousness that 
the illegal and mischieyous act will follow, but in cir- 
cumstances which show that the actor has not exercis- 
ed the caution incumbent upon him and that if he had 
he would have had the consciousness. The imput- 
ability arises from the neglect ofthe civic duty of 
circumspection. A 

Each case must bajudged in reference to the pre- 
cautions, which “in respect to it, the ordinary experi- 
ence of mah has found to be sufficient, though the 
use of special or extraordinary precautions might have 
prevented the particular accident which happened. 

A®cused was driving in an old and noisy motor car, 
at night, along aroad which was under repairs, ata 
slow pace. The car ran over two codliés who happen- 
ed to be sleeping on the road and caused their death : 

Held, that it could not be said that the accused had 
been guilty qf culpable rashness or negligence and 
that consequently he was not guilty of an_ offence 
under s. 304A ofthe Penal Code. C Surra v. EMPEROR, 





300, W. N. 66; 27 Or. L. J. 198; A. J, R. 1926 wan . 
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man SS, 304, 325, 149, See Pewar Cone, 1860, 
s. 149 804 
———--- SS. 325,149. See PENAL Pope, 1£60; es. 99, 
104 ; i “39 





ss, 339, 341—“Wrongful restraint,” what 
amounts to—Obstructing person from proceeding in 

certain: direction with bullocks—O ffence. S 

All that s. 339 of the Penal Code protects is the 
obstruction of any person. The section does not 
cover a case where a person is himself left freg to 
proceed ina direction in which he has a right to pro- 
ceed, but without any impediment (such as a cart) 
that he may have with him. The circumstances of 
each case must, however, be considered and if the 
obStruction to a person's taking a thing with him 
amounts to obstructing the person himsélf from 
golag in a manner he has a right to go, there is 

< “wrongful restraint” within the meaning of s. 339 of 
the Penal Code. 

Accused prevented the complainant, from using a 
mot to which he had yoked his bullocks on the slope 
of a well which existed for that purpose : 
` Held, that the accused having obstructed the com- 
plainant from proceeding with his bullocks in a diréc- 
tion in which he had a right to proceed with his 
bullocks were guilty of an offence under s. 341 of the 


PenaCode. B LAHANG Manası v. IEmPEROR, 27 Bom. 
L. R, 1419; 27 Cr. L. J. 139; A. I. R. 1926 Bom. 118 
i 5 ~ 811 


——— $, 352. See PENAL Cope, 1860, s. 447 
392 


-——— §§, 363, 364, 365—Kidnapping in order 
to hold kidnapped person to ransom—Offence. 
Where two persons are kidnapped in the course of 

the same transaction, there are two distinct offences 

of kidnapping and it is lawful to award separate 
sentences for each offence although it is not necessary 

that the sentenees should run consecutively. L 

SAMANDAR v. Emperore 1 L. 0.17; 27 Or. L. J. oe 

ee 
s. 379—Theft, what constitutes—Bona fide 
belief of legal. right. : 

The essence of the offence of theft is the dishonest 
taking of moveable property out of the possession of 
some person. In the absence of dishonest intention a 
charge of theft cannot be sustained. 

Where a person removes property under a mistaken 
notion of law that the: property is his and that he is 
entitled to retain it, he cannot be held tohave com- 
mitted theft of the property. © HAMID ALI BEPARI v. 
r 52 0. 1015; 27 Cr. L. J. 80; A.T. R. 1926 Cal. 
14 256 


s. 379—Theft, essence of—Possession of 
accused, effect of. 7 

An offence under s. 379 of the Penal Code is an 
Offencé against possession, dnd. a person cannot, 
therefore, be convicted ofstealing something of which 
he was already in possession. © SHAIKH Garis HAJI 
w, Mucsi Ram SHAU, A I.R., 1925 Cal. 1020; 27 Or. L. 


J. 133; 30 C. W. N. 359 . 805 


$.394—Woman, with husband living, 
marrying another—Ojfence committed. by the latter. 
If a woman having her husband living marries 
another person, the person to whom the woman is. 
ye-married is not guilty ofthe substantive offence of 
bigamy but is liable for abetment.*A MUNIR v. 








“EMPEROR, L. R. 6 A. 209 Or; 27 Or, L, J,-101; 24 A. 
BIDAR, 3026 Adi, 189 i ~ 53a 
. > £8 
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s. 396—Dacoity with  murder—Several 
persons taking part—Facts to be proved. 

In a case under s. 396 of the Penal Code it is not 
necessary for the prosecution to prove that the mur- 
der was committed jointly by all the accused. git ie 
enough if any one of the accused who. are jointly 
concerned in the committing of the dacoity commits 
murder in the commission of the dacoity. It is not, 
therefore, necessary for a charge under this section to 


< state that the murder was committed, by all the accused 


57 
ae 33 
-§,403—Criminal misappropriation —Siray 

bullock found ,by accused and sold after effort to 

discover owner—Offence, 

Accused took possession of a la-waris bullock, kept 
it for 20 days, Advertised for the owner and nobody 
having turned up eventually sold it : 

' Held, that under the circumstances it cculd not ke 
said that the accused was guilty ofan offence under 
s. 403 of the Penal Code. A Amir Hasan Kuan v. 
Eurrror, 27 Cr. L. J. 5; A. I. R. 1936 All, 251 37 


- 5, 404—NMisappropriating property of 
deceased person—Decree obtained against assets of 
deceased—Removal of property to cause loss to 
decree-holder—Offence. 

A suit was instituted against Das the legal repre- 
sentative of a deceased debtor in order to recover 
from him the debtdue by the deceased out of the 
assets lefi by the deceased which were in the hands 
of D, D pleaded that A was the heir of the deceased 
and that he himself had nothing to do with the assets 
ofthe deceased. A decree was, however, passed against 
the assets of the deceased in the hands of D. 


persons jointly. O Buunan v. Earrror, 27 Cr. L. 2 








. While the decree was outstanding D and hisson § re- 


moved certain rafters from the roof of the house left by 
the deceased : 

Held, that D and S having removed the rafters from 
the house of the deceased in order to obtain a wrong- 
ful gain to the prejudice of the decree-holder whose 
‘decree was still outstanding, they were guilty of an 
‘offence under s. 404 of the Penal Code. A Daup Kuan 
w. EMPEROR, A. I. R. 1925 All. 673; L. R.6 A. 200 Gr.; 
27 Cr. L. J.17; 24 A. L. J. 153 49 
——— S. 411, See Cr. P. O., 1898, s. 234 64 


——— 88. 411, 414—Evidence Act (I of 1872), as 
9, 88, 114—Assisting in disposing of stolen property 
—Telegram informing Police of theft, whether admis- 
sible—Presumption—Ownership af stolen property, 
whether must be traced—Circumstmntial evidence— 
Prosecution, duty of. 

In order to establish acharge under s. 414 of the 
Penal Code on circumstantial evidence, the prosecu- 
tion must show that upon the facts admitted or 
proved the propositigns that the property which is the 
subject-matter of the chafge is stolen property, and 
‘that the accused had guilty, knowledge are the only 


. propositions which are consistentgwith the rest of the 


‘evidence. If, on the other hand, the accused can put 
forward any alternative hypothesis reasdbably possible 
‘or even probable, he is eptitled to theebenetit of the 
doubt and the case against him. must dil. 

THe Bombay Pelice received a telegram purporting 
sto emanate, from the : Chief Commissioner of Police, 


- Nyasaland, informing the -Commissioner of Police, 


Bombay, that certain blank drafts in duplicate belong- 

ing to the Blantyre Branch of the Standard*Bank’ on 

their London Office had been stolen and i#was feared 

that signatures would be forged and negotiation 
e 
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attempted in Bombay. The Bombay Police sent 4 
telegramin reply to*the Nyasaland Police making 
enquiries from the latter and received a second 
telegram in reply, whereupon the Commissioner of 

oli@e, Bombay, circulated the information contained 
in th® telegrams to the Banks in Bombay. Accused 
cashed one of the drafts mentioned in the telegrams 
from Nyasiland at the French Bank in Bombay and 
obtained payment. Next day he presented and 


attempted to obtain payment of another of the drafts , 
at the Eastern Bank of Bombay. The clerk to whom , 


the draft was presented asked the accused to wait 
and informed his superiors who communicated with 
the Police’and the. latter arrested the ,accused. The 
accused was put upon his trial for’ offences under 
ss. 414 and 414/511 of the Penal Code in respect of 
the draft cashed by him and that attempted to be 
cashed : b . 

Held, (1) that the telegrams purporting to be sent 
by the Nyasaland Police were relevant to explain the 
conduct of the clerk of the Eastern Bank and of the 
Bombay Police and were, therefore, admissible in 
evidence under s. Y of the Evidence Act; 

(2) that in the circumstances of the case it wasa 
reasonable presumption under s. 114 of the Evidence 
‘Act that the telegrams had emanated as they purported 
to do from the Nyasaland Police and that the Nyasa- 
land Police had received information from the Standard 
Bank of Blantyre that the drafts mentioned in the 
telegrams were missing and that the Bank believed 
that they were stolen and feared that they might be 
forged and misused in Bombay ; 

(3) that the telegrams being admissible in evidence 
-eould be considered along with the rest of the evidence 
in order to determine whether the drafts were stolen 
property ; f 

(4) that for the purposes of a conviction under s. 414 
of the Penal Code it was not necessary to trace the 
ownership of the drafts and that it was sufficient if it 
was proved that the drafts were stolen property; 

(5) that as upon the evidence on the record read 
along with the explanation of the accused it was not 
possible to hold that the accused could have been in 

` possession of the drafts honestly, the drafts must be 
held to be stolen property, and that the accused was 
guilty of the offences charged. : 5 

Per Fawcett, J—There-is no warrant for the pro- 
position that a person who might be charged under 
s. 411 of the Penal Code cannot be charged and con- 
victed under s. 414 of the Code. 

Section 414 of the Penal Code requires that the 
accused should have assisted some one else in the 
disposal of the property and does not covera case 
where a person receives &nd then disposes of the 
stolen property entirely on this own account. B 
EMPEROR v. ABDUL Gant BAHADURBHAI, 27 Bom. L. R. 
1373; 49B. 878; 27 Cr® Ia J. 1149 A. I. R. 1926 wa 

0 


° e 
6.412. See Byipence Act, 1872, s. 114, Ill. 
. 544 





e e9 . 
a S. 4A2—Hnclosure forming pari of house, 

whether Quilding, x 4 . 

An enclosure surrounded on all four sides* by a 
wall, entrance apd exit from which is effected 
through a gate which is kept locked af night, and 
which forms an indiyisible part of a residential house 
is a “building” within the meaning, of s. 442 of the 
Penal Code, L Isusin v. EMPEROR, 6 L. 463; A. I. R. 

, 1926 Lah. 28; 27 Cr, L. J. 38 T: 70 
os ., 
e * e 





“ INDIAN OASES. 


[1925 - 


Penal Code—contd, : . 

- SS. 447, 352—Purchase of land from” 
. ostensible owner—Possession under bona fide claim . 
of’ right—Obstruction—Assault—Offence. - 





` Where a pemon who had an ostensible title to a 
piece of land sold it to another and the latter under a 
bona fide claim of right took possession of the land 
and ploughed it and in maintaining possession against 
a rival claimant assaulted the obstructor : 

Held, that there being no certainty that the obstruc- 
tor “was the owner of the land, and the accused 


° having acted under a bona fide claim of right, no 


offence either of trespass or assault was committed 
by him. M ABDUL ALI v. AMIRUDDIN, 27 Or. L. J. 88; 
23 L. W. 426 6 392 


S. 471—Fraudulently using forged document 
as genuine—Ingredients of offence—User, what 
amounts to—Document produced in compliance with . 
order of Court, effect of. a, Re 


Whenever a person fraudulently or dishonestly 
presents a document to another person as being what 
it purports to be, or causes the same to be so 
presented, knowing or having reason to believe that 
the document is a forged document, the document is 
“used as‘genuine” within the meaning of s. 471 of the 
Penal Code. It is immaterial whether the document 
was presented by the accused himself or by his&gent 
expressly authorized in that behalf or whether it was 
produced by the accused of his own motion or pur- 
suant to the order of the Court, if in the event he 
uses it as genuine. Whether there has been a user 
or not must depend upon the circumstances of each 
ease. If all that the accused has done is to swear 
that a forged document is a genuine document he 
has not “used” the document within the meaning 
of s. 471, but if the evidence discloses that the accused, 
when called upon to produce a document which he 
knew or had reason to believe was aeforged document, 
fraudulently or dishonestly presénted that document 
as being a genuine docanvent, he cannot claim abso- 
lution for the fraudulent or dishonest use which he 
has made of the document merely because he has been 
served with a summons to produce the document. 
Such a summons neither compels nor entitles the 
person served to be a party to a fraud and if the 
person who has been served with the summons fails 
to disclose that he believes that the documént has 
been forged, and fraudulently or dishonestly’ puts 
forward the document as being 4 genuine document, 
he is not actisg involuntarily but*is deliberately using 
the document for a criminal purpose. 

Neither the acquisition nor the deprivation of pro~ 
perty isan essential ingredient of an intent in an 
offence under s. 471 of the Penal Code. An offence is 
committed under s. 471 of the Penal Code whenever 
a document known or believed by the accused to 
have been forged fs used as genuine with the inten- 
tion that eome person thereby should be deceived, 
and that by means of such deception either an. advant- 
age should accrue to the person so using the docu- 
magt, or injury Should befall some other person or 
persons. C Emperor v. Monir Kumar MUKERJER, 52 
O. 881; 27 Cr. L. J. 177; A. I. R. 1926 Cai. 89 aa 


— 8, 494--Bigany — Second marriage by 
woman abandoned by husband—Sentence. 
Where a woman who had been left largely to her 
fate by her husband and hag been living in adultery 
A à * s . 
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with, a paramour marries that paramour, she is 
guilty only of a technical offence under s. 494 of the 
Penal Code and should be awarded only nontinal 
punishment. N Riraav. QMPEROR, 8 N.L. J. 1784 27 
Or. L. J. 74; A. I. R. 1926 Nag. 127 250 


—— S. 497—Adultery, prosecution for—Conniv- 
ance of husband, meaning of. . 
Qonnivance is a figurative expression meaning a 

voluntary blindness to some present act or conduct, 

to something going on before the eyes-or something 
which is known to be going on without any protest or 
desire to disturb orinterfera with it, 

A person, charged with the offence of adultery cannot 
escape liability by merely showing that the complain- 
ante conaived at the immorality of his wife. He must, 
prove his specific connivance at her adultery with 
himself. A-MUNIR v. JUMPEROR, L. R. 6 A. 209 Cr.; 27 

O.L. J, 201; 24 A. L. J. 155; A, I. R. 1926 ALU. ee 
33 
—" 5, 498—Enticing away married woman— 
Wife neglected by husband—Sentence, r 
Where in a case under s, 498 of the Penal Code it 
appears that the husband and wife have not been on 
good terms and that the husband did not care much 
about the wife and took no action in respect of the 
offence until several months after the date of its 





commjssion, a heavy sentence is not called for. L- 


Gara v. EMPEROR, 27 Cr. L. J. 192; A. I. R. 1926 Lah. 


176 1008 
——_—- 8. 511. See Penat Cope, 1860, ss. 411, 414 

690 
Pleadings. See C. P. C., 1908, s. 91 728 


= easement, suit for—Plaintiff alleging ease- 
ment in favour of himself and others—Hasement 
established in favour of plaintiff alone—Plaintisf, 
whether entitled to decree. 

lf a plaintiff comes into Court and says that he as 
well as other pessens have acquired a right of ease- 
ment over a certain “land, and does not succeed in 
proving that the other persons have such right, there 
is nothing to prevent him from succeeding in his 
claim if he can prove that he has used the land in the 
way required by law for the purpose of acquisition of 
a right of easement, G Manin Kuan v. Moizuppin 
Kuan < 348 
—— Morigage—Sutt for posstssion—Alternative 

relief---Simple money-decree. 

Where a plaintiff prays for a decree for possession 
as a mortgagee and “in the alternative for any equit- 
able relief, the Court fs bound to pass a simple money- 
decree on the failure of the mortgage for want of 
attestation, O Bisram SINGH v. Buagwant SINGH, 
< A, L R. 1926 Oudh 201 6 

and practice—Point not raised by party, 
whether, can be raised by Court—Issue, trial of. 

A Court should not make out acase for a party 
which that, party has not set up ineits pleadings. 

Where, however, an issue can legitimately arise on 
` the pleadings of the parties, it must be decided upon 
evidence properly recorded in the case. L Juanpa Man 
v. Goran Das, A, IR. 1925 Lah. 571; ? L. L. J. 4056 

784 


Police Act(V òf 1861), ss. 31, 32—vidence Act 
(I of 1872), s. 114, Ill. (e)—Toll imposed by District 
Magistrate for entry into certain grounds—Accused 
refusing to pay toll—Order by Policee constable to 
-pay toll or to turn back, disobedience of—Offence— 

| Legality of toll—Presumption1 x8 318.91 cw 
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“There is a presumption in favour of any order of 
an official being legal until the c&ntrary is proved. 

An order issued under s. 31 of the Polite Act may 
be an oral order by a Poliee constable issued during 
the control of the public at any place of public resort, 

A District Magistrate had issued orders fox the 
levying of a certain amount of toll on animals and 
carriages sought tobe admitted into a certain mela 
ground. Accused who wanted to drive into the mela 

. ground ina bullock tonga was asked to pay toll in 
„respect of it but he refused ta do ‘so. The Police 

* constable on duty ordered the accused to pay the toll 
or to go back and the accused having disobeyed the 
order was prosecuted and convicted under s. 32 of the 
Police Act : ° 

Held, that irrespective of the fact whether the toll 
had been imposed by the District Magistrate with or 
without jurisdiction, the Police constable was entitled 
to assume that the toll collector was acting right- 
fully in carrying out the orders of the District Magis- 
trate, and the order to the accused to pay the toll 
or turn back was a lawful order given by the con- 
stable under s. 31 of the Police Act and the con- 
viction of the accused for an offence under s. 32 of 
the Act was, therefore, perfectly legal. A SHAM BUNDER 
Lau v. EMPEROR, 27 Cr. L. J. 24; A. L R, 1926 All. 264 

; 56 


——— 8. 34— Criminal Procedure Code (Act V of 
1898), ss. 227, 287—-Penal Code (Act XLV of 1860), 
s. 290—Obs*vuction to public, charge of—Nuisance 
conviction yor, legality of—Alterationof charge— 
Procedure—Notice to accused—Power of Court, 


Section 227 of the Or. P. ©. deals with the altera- 
tion of a charge, but the alteration must be read and 
explained to the accused and the latter must know 
what he is charged with and what offence he has to 
answer. Section 237 ofthe Code must be read with 
s. 227, and a Court has no power to convict an accused 
person of an offence of which he has not been told 
anything. ~ 

Section 237 of the Cr. P. O. applies only to cases 
mentioned in s. 236 of the Code, which deals with cases 

sin which an act is of such a nature that it is doubt- 
ful which of several offences the facts will constitute. 

Accused was tried for an offence under s. 34 of the 
Police Act on the allegation that he had kept logs of 
wood ina public place and had thereby caused ob- 
struction to the passers-by. The Magistrate in his 
judgment found that the act of the accused did not 
come within the purview of s. 34 o®the Police Act 
but that it amounted to an offence under s. 290 of the 
Penal Code and convicted, the accused of the latter 
offence, without havingat any previous stage of the 
case explained to the accused that he would have to 
meet a charge under s, 290 of the Penal Code: 

Held, that the conviction Was illegal and must ba 
set aside. A RAGHUNATHOKANDG v. IIMPEBOR, 27 Cr. L. 
J. 152; 24 A. L. J. 168; A. I. R. 1924 All. 227 888o 


Possession, suit for—Defenddht holding’ lend under 
plaintiff-»Burden of proof. . ° 


Becguse a defendant ina suit for the Tecovery*of 
possession of land is found to beg tenant of some 
land unter the plaintiff, the burden is not thereby 
cast upon the plaintiff to establigh that the land ho 
seeks to recover is,outside the tenancy of the defend- 

‘ant. C RAFAT SHEIK v, SacuinDR# KUMAR JSAHIRI 
761 


> 


' : 1138 4 Oe || 


“INDIAN 


e 
Practice—Administration suit pending in one Court 
—Court, other, power of, ta grant permission for esdle 
of property—Rules, of practice of High Court— 
Privy Council; interference by. i - 
When a suit for adminjstration of am estate is 
befege a Court competent to entertain if and to order 
fhat accounts should be taken in the suit, no other 
Court, would ordinarily have power to grant permission 
for the salé of property which forms part of the estate. 
Where, however, according to the rules of practice 
ofa particular High Court in India, it appears that 


a Court other than the one before whom an adminis- “ 


tration suit is pending would have power to grant 
permission for the sale of property which. forms part 
of the estate, the Privy Council will not interfere 
with the operation of such rule of practice. P. 

Ma Curr Su v. NATIONAL Bank oF INDIA, Lro., A.I R. 
1925 P. O. 261; L. R. BA. (P. C.) 185; 41925) M. W. N. 
847; 23 L. W. 399 (P. O). ; 432 





of. 

if is always desirable that when there are cases and, 
cross-cases the appeals arising from such cases should 
be posted before and tried by the same Bench. 
-M Rasaswami v. EMPEROR, (1925) M. W. N. 666; A. T. R. 
1925 Mad. 1213; 27 Cr. L J. 108 540 
—— Criminal trial—Public Prosecutor, duty of. 

A Public Prosecutor must not during the examina- 
tion of a witness make any remark which is likely 
to suggest to the witness that he has made a mis- 
take and that he should amend his statement, A 
Emperor v. Param Suxu, L. R.6 A. 173 Or; 23 A. L. J. 
1037; 27 Or. L. J. IL; A. L R.1926 All. 147 43 


Criminal trial — Sentence—Mazximum sen- 
tence, imposition of—Reasons, whether must be 
recorded. j ; 

Where a Court awards the maximum sentence pro- 
vided’ by the law for ‘an offence it should record its 
reasons for doing sd. L Harxam Sixcu v. EMPEROR, 2 
L. ©. 161; 27 Or. L. J. 186 1002 
-~ Local investigation—Inspection note ‘not 

recorded, effect of—Prejudice to parties—Decision, 

whether can be set aside. . 

A Judge should not in a civil case himself hold 
a local investigation with a view to gather informa- 
tion which he might use as the foundation of his 
judgment, although he might inspect the locality 
with a view to enable him.to understand the evi- 
dence. In the absence of prejudice to the parties 
the mere fact that a Judge has held a local investi- 
gation without regording a note thereof is not a suffi- 
cient ground faş setting aside his decision. C RAM 
BALLAY Marwartv. MRIGANKA Lat MOKHERJER ~~ 715 
Procedure—Insolvency of plaintiff, during 
pendency of suit, whetMer suit can “proceed. See 
IngouvENcyY £ . 460 
~ Procedure—Superior and. inferior Court 

having jurisdiction (9 entertain application. 

Where an inferior Coust hgs jurisdiction to enter- 
dain an application, the’application must be made to 
that Court first andl its order obtained thereon before 
a:supetior*Geurt is asked to exercise such jurisdiction 
in the matteres it may think fit. A KAML4PATI Ponty 
v, EMPEROR 23 A. Lr. J. 897;. R.6 A. 179 Cr; A, I. R. 
1926 All, 27; 27 Cr. L. J. 19; 48 A. 23 | x . 51 


Pre-emptlon, deéree not complied withe effect of— 

“Appeal, whether can be maintained by plaintiff. 

A plaintjff who obtains a decree for pre-emption 
but fails to pay the decretal amouwtt within the time 
fixed by the Court loses his right of pre-emption and 
lä > fi : 











— Counter-cases, appeals arising owt of, disposals P 


GASES, 


Pre-emptjon—concld. 


ties 


is not „entitled to maintain An appeal against the: 
130 


decree. O UPADHIYA v. LALAY 


Sale of under-proprietary plot—Vendee holder 





of. other under-proprietary plots in village—Suit’ - 
for pre-emption by superitr proprietor—Equal rights: 


H 


—Procedufe. . . . 
An under-proprietary plot in a village was sold to 
the ‘defendant who held ‘under-proprietary rights in 
other plots of land in the village. Plaintiff, who was 
a superior proprietor in the village; brought a guit 
` to *pre-empt the sale: eeu ‘ 
« Held, that the plaintiff and the defendant were 
equally entitled to pre-empt the sale and that the 
qnestion as to who was entitled to the property should 
decided by drawing lots. O Masia UDDIN AHMED 2, 
Munir Auman, 13 O. L. J. 166 . ‘+ 1020 
Prescription. See ADVERSE POSS3ESSION, ; 


1882), 55. 39, 40—Letters Patent (Mad), cl. 18— 

Court Fees Act (VIT of 1870), s. 4—Original Side 

Rules of Madras High Court—Suit of value less than 

Rs. 1,000 transferred to High -Court—Couri-fee 

payable. : É 

Suits below the value of Rs. 1,000 do not come 
within the purview of ss. 39 and 40 of the Présidency 
Small Cause Courts Act, and where such a suit is 
transferred to the High Court for trial thé transfer 
must be treated as one under powers vested tm the 
High Court under cl. 13 of the Letters Patent and the 
jurisdiction of the High Court to try such a suit 
would be its Extraordinary Original Jurisdiction 
conferred by the Letters Patent. 

The fees rules framed by the Madras High Court, 
apply only to cases coming before it in the  ‘ercise 
ofits Ordinary Original Jurisdictionsor of i; Civil 
Juaisdiction, viz., Admiralty, Vice-admiralty, Testa- 
mentary, Intestate and Matrimonial . Jurisdiction. 
There are no rules framed by the High Court. in 
respect of suits transferred to it fpr. trial under itg 
Extraordinary Original Jurisdiction under cl. 13 of 
the Letters Patent. Ta sich cases, therefore, s. 4 of 
the Court Fees Act would be applicable and the fees 
payable in respect of such a suit would be the fees 

e prescribed in the First and Second Schedules to the 
Court Fees Act. M VARADARAJA MUDALIAR Vv. ARUMUGAM 
Pitra, 22 L. W. 15; A. I. R. 1925 Mad. 1216 751 


Presidency Towns Insolvency Act (lI of 1909), 
8. 9 (d) (IH)—Partnership— Act of- insolvency 
committed by” managing partner—Partner, other, 
whether can be adjudicated insqlvent. es 


In order that aman may be made a bankrupt, the | 


act of bankruptey relied upon must be some act which 
can be definitely brought home to him, ` : 

itis impossible to state that there-can be no ‘case 
in which thè act of an agent in-closing down: the 
business of principal and absconding from the credi» 
tors could be tregted as an act of the principal. 
Ther ‘might be cases in which a Court would be 
justified if certain circumstances in holding that the 
actofthe agent in violation of s.: 9 (d) (iti) of tha 


Presidency Towps Insolvency Act might and -should | 


eated as the actofthe principal;and constitute 


be 
petition in insolvency against 


the foundation for a 
the principal. ‘ 4 
The question is, however, one for decision in each 
case whether on the facts of a particular case the agent 
occupies such a position that his principal must stand 
or fall by his acts for the purpose of bringing: the 
case within the Statute of Tnpolveney, J 


. 


residency Small Cause Courts Act (KV, of, 
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Tayo persons traded together in partnership at 
Madras. One of them resided in Madras and managed 
the business. The other although ordinarily residing 
outside Madras used to comethere to look inté the 
accounts and see how the business was .progressing. 
‘The business got into difficulties and the managing 
partner closed the business down and absconded, in 
order to get out of the clutches of the creditors. On 
an application by the creditors to adjudicate both the 
partners as insolvents : . > 

Held, that the circumstances were insufficient to. 
hold that the act of the managing partner was neces- 
sarily in law the act also of thé other partner, and that 
the latter could not, therefore, be adjudicated an insol- 


vent. VI Gorge NAIDU v. MOHANLAL KANYALAL, 49 M L. 
J. 709; A. I. R. 1926 Mad. 206; 49 M. 189 874 
yo S, 11 (d)—“Carrying on business,” meaning 





of-——Suit for partition against firm—Appoiniment 
of Receiver, whether bars adjudication--Firm, 
adjudication of, legality of—AMladras Insolvency 
Rules, r. 42. 


So long as there are debts of the business being 
discharged and assets being got in, a business must 
ye regarded as still being “carried on” within the 
meaning of s. 11 (d), Presidency Towns Insolvency 


ct. 

Where in a suit for partition against a firm a Receiver 
ig appointed by Court, the business does not cease 
to he “carried on” for the purposes of s. 11(d), Pre- 
sidency Towns Insolvency Act. 

Rule 47 of the Insolvency Rules which says, that 
an or `r of adjudication shall be made against partners 
indivi ually must not be understood to mean that an 
order ôf adjudication shall not also be made against 
the firm. M Goxunposs GoverpHanaposs v. DWARKA- 
‘Doss GovgrpHanaposs, 49 M. L. J. 457; 22 L. W. 411; 
(4925) M. W. N. 749; 48 M. 795; A. L R. 1925 Mad. 





1249 . 127 
kama SS. 18, 22. See Pgesipency Towns JNsoL- 
vency Acr, 1909, s. 90 160 


~ 85. 25, 36—Protection order, refusal of, for 
failure of insolvent to produce books of account— 
Appeal— Interference by Appellate Court—-Books in 
possession of Receiver appointed by Court—Duty of 
insoluent. 


WHere the Registrar has refused to pass a protec- 
tion order in favout, of an insolvent on the ground 
that he has failed to produce the books relating to 
his business before the Official Assignee, the High 
Qurt will not interfere with the discretion exercised 
hy the Registrar, unless it is convinced that the 
insolvent has himself taken all steps that were in his 
power to effect the production of the hooks before 
the Official Assignee, The mere fact that the books 
are in the possession of a Receivér appointed by the 
Court and that the Official] Assignee himself or one 
of the creditors can apply to the Court under the 
provisions of s. 36 of the Presidency Towns Ingolvency 
Act for an order that the books shovfld be made @ver 
hy the Receiver to the Official Assignee would not 


absolve tbe insolvent from taking proper steps to 


have the books praduced hefore the Official Assignee. 


Gin the matter of Goran Das AuroBA, 80 C. W.N. 


112; A. L R. 1926 Cal. 260 975 


. 
s 95, 90,18, 22—Civil Procedure Code (Act V 
of 1008), s. 24 ~dasolvegey proceedings instituted in 
4 e . 
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i High Court—Stay of procgedings in subordinate 
Court. 


The power of withdrawel conferred by s. 24 of the 
C. P. ©. can be exercised by the High Court oni$ op 
its Appellate Side and cannot be exercised by a Judge 
sitting on the Original Side of the High Court, The 
powers of the Insolvency Court given thereto’ by s. 90 
of the Presidency Towns Insolveney Act, beiag only 
such powers as are exercised by the High Court in the 
exercise of its Ordinary Original Civil Jurisdiction, the 
power of transfer or withdrawal under s. 24 of the 
O. P. C. is*consequently not a power which the High 
Court can exercise as an Insolvency Court. 


The expression “any suit or other proceeding“ in 
s. 18 of the Presidency Towns Insolvency Act means 
suit or other proceeding other than an insolvency 
proceeding. Insolvency proceedings are not included 
within the purview of that section. 

Section 22 of the Presidency Towns Insolvency Act 
enables a Court to stay its own proceedings and does 
not émpower it to order some othes Court to stay pro- 
eeedings. 

The High Court exercising its jurisdiction as an 
Insolvency Court has, therefore, no power to stay in- 
solvency proceedings pending in a Court subordinate 
to it. B Inre NAGINLAL MAGANLAL JAICHAND, 27 Bom. 
L. R. 1207; 49 B. 788; A. 1. R. 1925 Bom. 543 160 


Privy Council, appeal to—dAccounts, examination of 
---Interference by Privy Council with findings of 
fact by High Courts — Practice, 


In an appeal from the decree of a High Court in 
India, in a suit which involves a prolonged examina- 
tion of numerous items of advances and loans and of 
the evidence relating to them, those who impugn before 
the Privy Council the findings of fect urriyed at by 
the High Court upon which it based its decree, must 
draw the attention of their Lordships to the material 
evidence which they suggest that the High Court 
misunderstood or failed to appreciate, and on which 
they contend that their Lordships should come to a 
conclusion different from that at which the High 


* Gourt arrived. P. C. Sovrenpra MOHAN SINHA v, 


HARI Prasan Sixma, A. J. R. 1925 P. C. 280; 42 C. L.J. 
592; 24 A, L.J. 33; (1926) M. W. N. 49; 7 P. L. T. 97; 
50 M. L.J. 1; 5 Pat. 135; 52 I. A. 418; 30 C. W. N. 482 
(P. C.) 1033 


—— judgments, authority of. è 

lt is not open to the Courts in IMdia to question 
any principle enunciated by their Lordships of the 
Privy Council, although ghey have aright to examine 
the facts of a case beforg them to see whether and how 
far the principle on which stress is laid applies to the 
facts of the particular, case. Nor is it open to them, 
whether on account of? “judicial dignity” or 
otherwise, to question a®dectsign of their Lordships on 
any particular issue of fact. Ayy application fore 
review of judgment on groupds permissible by law 
only lies to the Judicial Oommittee fsélt.°P. 6. 
Mara Prastp v. NAGESHAR Sagar, 3 O. W.N. 1; ALT 
R. 1995 P. 0.272; L. R. 6 A. (P. C.) 195; 2% 0. O. 352; 
24 A. L. J.1,43 O.L. J. 51; (1926) M. W. N. 83; 47 
A. 883,50 M. L. J. 18; 13 O. L. J. 199 52 I. A. 398 Esa 


Promissory note, executed by guardian of minor 
—-Personal liability, whether exelusled --Con- 


sideration, 


| 


Promissory note—e oneld. . 

A person executing a negotiable instrument is per- 
sonally liable upon it unless thereisa clear indiea- 
tion in the document that he does not intend to incur 

erspnal liability but limits the recourse of the payee 

r hélder to the person whom or the estate which he 
represents as trustee, executor, guardian or agent. 

It is opên to the guardian of a minor to undertake 
to pay personally -a debt due by the minor's estate, 
and there is no want of consideration if the creditor 
agrees to accept the guardian's personal responsibi- ° 
lity instead of having recourse against the estate. Me 
SABAPATHI MUDALIAR V. MANIKXAMMAL . 79 


Provincial Insolvency Act (Ill of 4907), ss. 16 
(2) (b)—Adjudication, effect of—Leave to arrest 
insolvent, grant of—Discretion—Appeal—Interfer- 
ence by Appellate Court. 

The scheme of the Provincial Insolvency Act of 
1907 is that when a petition for adjudication is filed 
and the debtor is adjudicated, the debtor automati- 
cally gets the equivalent of what is known as a pro- 

-tection order by wirtue of the provisions of 8716 (2) 

(b) of the Act. 

Where a Judge in granting leave to arrest an 
insolvent under s. 16 (2) (b) of the Provincial Insol- 
vency Act of 1907 does not give any reasons on which 
the Court of Appeal can say whether he has exercised 
his discretion properly, the Appellate Court should 
reverse the order and send the case back for fresh 
enquiry. M MULLAPALLI GOPALAN NAIR v. Kopporuin 
GoPALAN Nam, 22 L. W. 202; (1925) M. W. N. 612; A. 
I. R.1925 Mad, 915 31 


s. 36—Mortgage executed by insolvent within 
two years prior to insolvency—Consideration, proof 
of—Burden of proof. 

Where a mortgage executed by a person who is 
subsequently adjudged an insolvent, within two 
years of the date of the mortgage, is questioned in 
the insolvency proceedings, the onus is on the mort- 
gagee to prove that the mortgage was effected in_good 
faith and for valuable consideration. L DURGA DAS v. 
KUNDAN Lat, 2 L. O. 128 4 

$s. 44—Discharge, refusal of—Fresh appli- 

cation, whether maintainable. . 

There is nothing in s.44 of the Provincial In- 
solvency Act of 1907 to warrant the suggestion that 
an application for discharge when refused is refused 
for ever and that no later application or renewal of 
the former application can be made. M MULLAPALLI 
Gopatan Narr KOPPOTHIL Gopanan Nair, 22 L. W. 


202; (1925) M. W. N. 612; A. I. R. 1925 Mad. 915 31 
Provincial Insolvency Act (V of 1920), 
ss. 27, 4—Debdtor’s petyion for adjudication 


under old Act—New Act in force on date of disposal 
of petition—Procedaire applicable—Time for apply- 
ing for discharge—Fajlure to apply within time— 
Notice to creditors ow annu&ment, 
* Inthe case of @ debtor filing a petition fcr being 
adjugicatedan insolvent under the Provincial Insol- 
gency Act*(III of 1907), and the petition coming on for 
disposal after the new Ast (V of 1920) coming into 
force, the procedure applicable is that ander the new 
Act and not the old oné. It is, therefore, competent 
to the Court on making an order of adjudiaation to 
fix a period within which the insolvent should apply 
for a discharge. Where he does not so apply within 
the presfribed time, it is compettnt to the Court to 
annul the order of adjudication, . 
+  Įtisnotopen to the insolvent to contend that an 


"INDIAN CASES. 
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Provincial Insolvency Act—1920—contd. |, 


order of annulment of adjudication is invalid merely 


because of want" of notice to the creditors. M 
KANLUKUTIY ParaAMBATH ~v. PUTHEN PEETIKAKKAL 
KUTTIALI, 22 L. W. 542; 49M. L. J. 595; A. I. R. 1926 
Mad. 123. “ < 144 


— ~ 88. 27, 43—Civil Procedure Code (Act V of 
1908), s. 148—Adjudication—Failure of debtor to 
apply for discharge within time fixed—Adjudication, 
whether must be annulled—Extension of time. 

Per Tyabji, A. J. C.—Although the language of s. 43 
(a) of the Provincial Insolvency Act is mandatory 
that if a debtor fails fo apply for an order of dis- 
charge within the pericd specified by the Court in its 
order of adjudication the adjudication shall be annyll- 
td, the Court has, under s. 27 (2) of the Act, power to 
extend the period within which the debtor must apply 
for his discharge, even after the original period fixed 
for the purpose has expired, with a view to enable the 
insolvency proceedings to be carried through go com- 
pletion. 

Per DeSouza, A. J. C—The words “shall be 
annulled” in s. 43 (a) of the Provincial Insolvency Act 
are directory and discretionary and not mandatory or 
peremptory and it is, therefore, within the discretion 
of the Court in the circumstances of a particular case, 
where the debtor has failed to apply for his discharge 
within the time originally fixed, whether to “nnul 
the adjudication or to extend the time within which 


the debtor must apply for his discharge. $S SALIGRAM 
v. OFFICIAL RECEIVER i 467 
S. 41—Order of discharge, conditional— 


Creditor withdrawing money, whether can appeal-— 

Discharge, when to be granted. 

The over-riding intention of the Legislature in all 
Insolvency Acts is that the debtor on giving up the 
whole of his property shall be a free man again, able 
to earn his livelihood and having the ordinary induce- 
ments to industry. Sometimes it fs “not right that 
the insolvent should be free*immediately; he must 
pass through a period 8f*probation and theoretically 
there may be cases in which he ought not to be free at 
all, but prima facie he has to give up everything of 
his and on doing that he is to be a free man. 

Where an order of discharge of an insolvent is made 
conditional on the insolvent making certain payments 
to his creditors, the mere fact that a creditor takes 


out moneys already paid by the insolvent which were- 


available for distribution among the creditors would 
not debar him from preferring an appeal against the 
order of distharge. © Srtakam v. KEDDEN, A. I. R. 
1926 Cal. 529 760 








— 8. 54—Fraudulent preference, whet amounts 
to—Intention to grefer—Threat of legal proceedings, 
whether amdunts to pressure. 

The word “preference” as used in s. 54 of the Provin- 
cial Insolvency Act means the favouring of one cre- 
ditor to the defriment of others. The question whe- 
Hr there has been a fraudulent preference depends, 
not upon the’ mere fact that there has been a pre- 
ference but also on the state of mind of"the person 
who made it, that is to say, whether the debtor was 
actuated by any feeling of bounty towards the cre- 
ditor or whether he was doing what he did for his 
own benefit. In other words, the test is did the 
debtor execute the deed with & view to protect hintfself 
or with a view to benefit %he creditor, . . 


8.43. See PROVINCIAL Insotvency Acr,.1920, - 
$ 467 
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" other as he prefers. 


Provincial insolvency Act—1920—-coneld. 


+ 
What is fraudulent within the policy of the Provin- 
cial Insolvency Act is a voluntary act of preferring one 
creditor to another. Preference imports the adt ofa 
person who is free to do either the one thing or the 
But ifan advantage is given to 
one creditor under pressure, the act is not done 
voluntarily and there is no preference. Preference, 
however, is not voluntary not merely when there is 
pressure from fear of legal process but that pressure 
is not the less, because it is pressure upon the debtor’ 
own mind and his own consciousness—from an appre- 
hension of what will happen if bankruptcy takes 
place; not a pressure by threats of creditors to assert 
their rights? 
Although a threat of legal proceedings against’ a 
debtor may be pressure, there are cases where such 
-threats are of no importance and no terror and they 
may not constitute real pressure so as to validate a 
transfer by a debtor in insolvent circumstances. M 
ARUNAOHALAM .CHETTIAR v. OFFICIAL RECEIVER, 22 L. 
W. 134; (1925) M. W. N. 561; 49 M. L. J. 562; A. I. R. 
1925 Mad. 1089 522 


Provincial Small Cause Courts Act (IX of 
1887), s. 25 —Revision—Question of fact—Inier- 
ference by High Court. 

The phrase “according to law” in s. 25 of the 
Provincial Small Cause Courts Act does not exclude 
cases in which there has been a grossly erroneous 
decision of a question of fact. The High Court will 
not, however, under that section interfere in revision 
with questions of fact unless it can be shown that the 


conclusions of fact are so perverse as to lead to a. 


conclusion that the Judge made no serious attempt to 
deduce them from the evidence before him or was 
utterly incapable.of making such a deduction. * 

The failure of the Court to suggest an alteration in 
the frame of the suit does not amount to a material 
error of law br" puocedure soas toentitle the High 
Court to interfere with the decree in revision under 
s. 25 of the Provincial Snfafl Canses Courts Aet. R 
Siva Dass Dey v. Asani, 3 R. 471; A. L R. 1925 
Rang. 310; 4 Bur. L. J. 127 679 


———— Sch. Il, Art. 8—Landlord and tenant—Suit 
for rent coupled with claim for damages for use and 
occupation of excess lands, nature of—Jurisdiction 
of Small Cause Court. 

Where in asuit for rent compensaticn is claimed 
for the use and occupation of excess land, and the 
latter claim is treated as a claim for gssessment and 
realization of rent for the excess lands, the suit is 
not triable by the Court of Small Causes. C Prona 
MANDAL v. BHATRABENDRA Narayan Roy, A. I. R. 1926 
Cal. 541 846 
~m Art. 15—Specific Relief Act (I of 
1877), 8. 21 (a)—Suit for recovery of silver and gold 

made over to defendant fo? making ornaments, 

nature of—Specific performance—Jugisdiction of 

Small Cause Court. 

A suit for the recovery of a certain weight of silver 
and of gold which the plaintiff alleges he had given 
to the defendant tomake ornaments out of, is not a 

suit for specific performance of a controct, inasmuch 
as for thd breach of such a contract there can be an 
adequate compensation in money and specific per- 
formance of such a contract cannot be enforced under 
s. 21 (a) of the Specific Relief Act. Theesuit does not 
fall, therefore, within the purview of Art. 15 of Sch. II 
to the Provincial Small @Sause Courts Act and is not 

-excluded from the cognizance of a Small Gause Court, 
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. Pfovinclal Small Oause Courts Act—coneld. 


7: . 
Such a suit must be treated as one for the recovery 
of the valus of the silver and the gold. O Gurcowaran 
Vv, KHAGESAR : _ 108 
< z Schell, Art, 24—Limitation Acte(I Sof 

1908), Sch. I, Art. 120—Suit to recover money 
payable under award, whether cognizable by Small 
Cause Court—Limitation. 


. 

A suit to recover a sum of money directed to be 
paid to the plaintiff under an-award is not a suit to 
contest an award within the meaning of Art. 24.. of 
Sch. II to the Provincial Small. Cause Courts Act and 
is, therefore, ngt excluded from the jurisdiction of a 
Small Cause Court. 

Such a suit is governed by Art. 120 of Sch. I to the 
Limitation Act. B NANALAL LALLUBHAI V. (UHHOTALAL, 
Naxsipas, 49 B. 693; A. I.R: 1925 Bom. 519 1032 


aaa Art. 28—Suit by father to recover 
moveable belonging to deceased daughter, nature of-- 

Jurisdiction of Small Cause Court. 

The question whether a suit is oris not cognizable 
by a Small Cause Court depends upon a construction 
of the plaint only. What the defence of the defendant 
in his written statement will be or what attitude 
the defendant assumed with reference to a demand 
made by the plaintiff prior to suit areirrelevant con- 
siderations for the determination of this question. 

A suit by a father as heir of his deceased daughter 
for recovery of moveables belonging to her on the 
ground that her marriage wasin the asura form falls 
within the purview of ‘Art. 280f Sch. II to the 
Provincial Small Cause Courts Act and is excluded 
from the cognizance of a Small Cause Court. M Samu 
ÅSARI v. ANANGHI AMMAL, 22 L. W. 463; 49 M. L. J. 
554; A. I. R. 1926 Mad. 37 561 


Art. 29 (b)—Suit by partner to 
recover hisshare of assets of partnership, nature of 
—Jurisdiction of Small Cause Court. 

A suit by a partner to recover from another 
partner his share of the partnership assets falls 
within the purview of Art. 29 (b) of Sch. II to the 
Provincial Small Cause Courts Act and is not, 
therefore, cognizable by a Court of Small Causes, 
N Amram v. BHAGWAT, 8 N. L.J. 175; A, I. R. 1995 
Nag. 447 216 


—— ——— Art, 43A—Suit to recover moveable 
property taken forcible possession of by defendant~ 
Jurisdiction of Small Cause Count, 

A suit by a plaintiff to recover the value of certain 
sovereigns delivered by him to the first defendant and 
alleged to have been, illegally, forcibly and fraudu- 
lently wrested from the latter by the second defend- 
ant with knowledge of plaingifi’s title in them, and 
without any legal title or’ valid claim thereto falls 
within the purview 8f Arte43A of Sch. II to the 
Provincial Small Cause Courts Aset and is, therefore, 
excluded from the jurisdictjon of a Small, Cause 
Court, M SUNDARAPPIER v. KRISHNASAWANY IYER, Ae I, 
R. 1926 Mad. 320 e ? 659 


$ . 

Puvlic Gambjing Act (IM of 1867), ss. 13, T3-A 

—-Game of skill played in publie placc—O ffence. 

The playing of agame of mere skill fora stake 
or a prize in a public place ameunts to gaming, but is 
not such gaulingsas falls within the purview bis, 13 of 
the Public Gambling Act. A PANNA Lat $, EMPEROR, 
L. R.6 A. 205 Or; 27 Or. L, J. 8; 24 A.L. J. 150; A. 
I R, 1926 All, 187; 48 A. #20 40 
e 
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Punjab Courts Act (VI o0f1918), s, 41—Appeal,. 
second—Mercantile ugage, question of- Certificate, 
. whether necessary. 7 
The question whether a mercantile usage relied 
upon by one of the -parties t8 a suit does or does nob 
exést cAnnot be agitated insecond appeal-in the absence 
of a certificate granted in accordance with the pro- 
visionsof,s..4] of the Punjab Courts Act. L Farm 
Gosinp Prasab-Wazir SINGH v. Fira MANGAL SINGH- 
DuLI OHAND ` 506 


Punjab Land Revenue Act (XVII of 1887); 
s. 117. See 0. P. ©., 1908, s. 11 f 528 


Punjab Pre-emption Act (I ‘of 1913), s.15— 
Pre-emption, right of. See Custom * ° 443 


Railway company-- Carriage of goods—-Risk Note 
—Ezemption from liapility—-Burden of proof-— 
Wilful neglect, meaning of. 

Ifa Risk Note executed by a consignor exempts a 
Railway Company from all liability in respect of loss 
of the goods except in acertain special case, such as 
wilful neglect of the Railway Administration or theft 
by or due to the wilful neglect of the servants of 
the Railway Company, in case of the loss of goods, 
the burden lies on the consignor to prove that there 
wis wilful néglect by the Railway Company or its 
servants or theft by its servants. 

The term “wilful neglect” implies an intentional 
atid purposeful omission to do acertain act. It is 
an even more extreme term than “gross and culp- 
able negligence” implying that an individual deliberate- 
ly refrains with his eyes open from doing an act 
or taking a step which itis his duty to take. N Warr 
MOHAMAD v. Benga NORTH-WESTERN Ry, Co. 345 
Railways Act (IX of 1890), 5. 72, See CONTRACT 

Abr, 1872, s. 151 963 
~————— $, 72 (2) (b)—Risk Note Form “BY —- 

Liability of Railway Company—‘Wilful neglect” 

and “unforeseen event or accident,” meaning of. 

Negligence means the absence of such care or skill 
as ib was the duty of the defendant to use towards the 
plaintiff. 

“Wilful neglect” means that the neglect was an the 
part ofa person who was not only a free agent but 
who was conscious of the consequences which were 
likely to ensue from his act or omission, or was 
recklessly indifferent as to such consequences and that 
if he had not been so indifferent, he would have known 
what the consequenges would be. : 

What is negligance or the requisite absence of care 
in any particular case must depend on the circum- 
stances of that case. 

A Railway accident whichis caused by the neglect 
- or inisconduct of the servants & the Railway Ad- 
ministration does not fall within the meaning of “an 
unforeseen event or accfdent” wifhin the meaning of 
these words as used in RiskeNote Form “B” § 
JAPAN TRADING Co. LD.. SECRETARYOF STATE FOR 
Troma, A. I. R, 1926 Sind 9 , 145 
et 5, * .21—ObstPucting or impeding Railway 

Servant, wha amounts to--Railway servant abused 

and assauljed when off duly—Ojfence. ©. 

Before a person can be convicted of wilfully. ob- 
structing or impedipg a Railway servant in the dis- 
charge of his duties within the meaning of s. [21 of 
the Railways Act, it myst be shown that the obstruc- 
tion or resistance was offered to such Railway servant 
in the discharge of hi$ duties as authorized by law. 
~ Complainant, a goods clerk at a Railway” Station, 

demanded from the accused,9g.. ‘rader who wanted to 

e ° . 


. a persona designata and not as a Court. 


CASES, 


Railways Act—concld. f $ 


. 
book certain goods. by the Railway for carriage; a 
rate of freight higher than that which the accused 
was Willing to pay. Accused went away and on 
returning to the Railway Station shortly afterwards 


found the complainant sitting on the platform having ` 


closed his office. Complainant alleged that thé accused 
then abused and assaulted him: . 
Held, that assuming that the abuse and the assault 
were proved it could not be said that the complainant 
‘was at the time when he was abused and assaulted 
exercising any of the dutigs imposed upon him ag a 
Railway servant and, that, consequently, accused was 
not guilty of an offence under s. 121 of the Railways 


Act. L JOWANDA Mat v. Emperor, 6 L. #67; A. L R. 

1925 Lah. 650; 7 L. L. J. 622; 27 Or. L. J. 1 33° 

Rangoon Municipal Act (VI of 1922), s8.14,. 
199—Civil Procedure Code (Act V of 1908), s. 125° . 


—Government of India Act, 1915, (5 & 6 Geo. V, c. 
61), s. 10? — Chief Judge, Rangoon Small Cause Court 
—Jurisdiction under s. 14—Court or persona 
designata—Revision—High Court, power of. 

When by an Act of the Legislature, a new authority 
is constituted for the purpose of determining ques- 
tions concerning rights which are themselves the 
creations of the Act, and a Judge or _ Presiding 
Officer of a Court, as distinct from the Court itselg is 
directed to perform the functions of the newly created 
authority, then it must be présumed, unless the con- 
trary is expressly enacted or necessarily implied, that 
the intention of the Legislature was that the Judge or 
Presiding Officer should perform these functions as 
Such a 
presumption is stronger in the case of a Court like 
the Rangoon Small Cause Court which consists of a 
plurality of Judges when only one particular Judge is 
invested with the new powers. 

The Chief Judge of the Rangoon Small Cause Court 
in performing the functions assigned*té him by a. 14 
of the Rangoon Municipal Act acts as a persona 
designata and not asa Curt, and the High Court of 
Judicature at Rangoon has no power of interference 
in revision with his decisions either under s. 115 of 
“the ©. P. O. or under s. 107 of the Government of 
India Act. R MUNICIPAL Corporation RANGOON v. 
SHAKUR, 4 Bur. L. ,J. 202; 3 R.560; A. I. R. 1926 
Rang. 25 . 550 


Rangoon Rent Act (II of 1920), s. 15—Civil 
Procedure Code (Act V of 1908), ¢ 115—Government 
of India Act,1915, (5&6 Geo. V, c. 61), s. 107— 
Rent Controller, Rangoon, whether Court—Reyusal 
to certify standard rent-- Revision, whether competent 
= -Interference by High Court. ‘ . 
Ield, by the majority (Robinson, C. J., dissenting):— 

That the High Court has no jurisdiction to interfere 

in revision with an order passed by the Rent Controller, 

Rangoon, refusiag t grant a certificate certifying the 

standard rené under s. 15 of the Rangoon Rent Act. 
Per Robinson, C. J—The expression “appellate 

jurisdiction” ins.107 of the Government of India 

Act qes not necessarily imply that there must be 

some right of appeal to the High Court against the 

decisions of the Court whose order „is sought to 
be revised. The expression is used merely to indicate 
the limits of the jurisdiction of the High Court so as to 
cover the largest area over which its jurisdiction ex- 

tends. . 

The Rent Controller, Rangoon, is a Court subordi+ 
nate to the High Court amyl a refusal by him to 

exercise the jufisdiction conferred epon him amounts ° 


[1925 - 
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Rangêon Rent Act—concld. Régfstration Act--contd. me 
s . 
to the degision of a case within.the meaning of create the mortgage which has already come into 
s. 115. of ‘the C. P.C., and. it is open to the High existence and does not, therefore, require registration 


~~ Céurt, ih a suitable case, 4o consider the correctifcss 
' of that decision in the exercise of its powers of 
revision,’ In any case itis open to the High Court 

' tọ revise such decision in the exercise of the 
general powers of superintendence conferred upon it 

~ bys. 107 of the Government of India Act. R MOHIDEEN 
v. Buksur Ram, 3 R. 410; A. I. R. 1926 Rang. 33 637 


Registration Act (XVI of 1908), S. 2 (6)—Stand- 
ing trees, whether immoveable property. 

In order to determine whether a standing tree is 
or is not immoveable property within the meaning 
of the definition contained in s. 2 (6) of the Registra, 
tion’ Act the intention of the purchaser must be taken 
into consideration. Ifthe intention is sooner or later 
«to Séver the tree from the soil and to use its wood 
for jndystrial purpose, then it must be regarded as 
coming within the exception to the definition but not 


otherwise. O Pirrar Din v. Ram Lar, 2 0, W. N. 947; 
A. I, R. 1926 Oudh 136 §12 
———--$.17. See CAUSE OF ACTION 618 


8,17—Mortgage—Agreement to re-convey— 

Registration, necessity of—-Legal representatives of 

parties, whether bound—Contract Act (IX of 1872), 

ss. $7, 40—Construction of document. 

The predecessor-in-title of the plaintiff sold a cer- 
tain house by a registered deed of salc to the predeccs- 
sor-in-title of the defendant for Rs. 2,000. On the 
same day the vendee executed an unregistered agree- 
ment in favour of the vendor whereby he agreed to 
te-convey the house tothe vendor provided the latter 
paid the purchase-money to him. The agreement 
contained the following recital :—‘‘After 11 years 
if you pay Rs. 2,000 shall re-convey the pro- 
perty. If you donot pay me in time Rs. 2,000 you 
have then no eight for re-conveyance. There is 
no rent for the hous8 and no interest for the sum. 
You should not require agcgunt for rent and I 
shall not require interest formoney. I shall recover 
and enjoy rent in lieu of interest. You should pay 
me Rs. 2,000 as per term as loan without interest :” 

Held, (1) that the agreement executed by the vendee 
in favour of the vendor was not in the nature of a 

` mortgage but was merely an agreement to re-convey 
and fell ‘within the purview. of cl. (v) of sub-s. (2) of 
s. 17 of the Registration Act and, therefore, did not 
‘require registration ; 
+ (2) that the legal*representatives of the original 
parties to the agreement were bound by the terms of 
the agreement. B Vaman TRIMBAK JOSHI v. CHANGI 
DAMODAR Saimrt, 27 Bom. L. R. 1261; 49 B. 862; A. I. 
R. 1926 Bom. 97 360 
S. 17—-Mortgage, equitable—Memorandum of 
lerms—Registration, whether necessary—Transfer of 

Property Act (IV of 1882), s. 59. a. 

An equitable mortgage may be created by the mere 

. deposit of title-deeds and without any writing being 
executed between the parties. Where, however, a 
Writing is executed between the parties and is he 
sole repository of the termsof the bargain between 
the parties,. the trensaction can be proved only by 
proof of the writing and the writing would in sucha 
case require to be registered under the provisions of 
8. 17 ofthe Registration Act. Where, however, an 
equitable mortgage is created by the deposit of title- 
-deeds and a written memorandum of the terms of 
the deposit is subsequengly obtained as a separate 
transaction altogetler, the’ memorandum , does not 





An equitable mortgage t8 secure the re-payment of 

a sum of money lent ona promissory-note was gome 
pleted simultaneously with the execution of the pro- 
missory note by handing over the title;sdeeds of 
certain property to the creditor. Some days after- 
wards a memorandum was drawn up which stated as 
-follows:—“I beg to deposit with, you the under- 
„mentioned securities and request you to hold the 
same or any other securities which I may from 
time to time deposit svith you to my order subject 
to your lien thereon for any loan granted tous. You 
are hereby authorized to sell the said securities or any 
ofthem in any way which you may consider expedi- 
ent :” k 
Held, that the equitable’ mortgage having been 
created before the memorandum was drawn up the 
memorandum did not constitute the bargain between 
the parties and did not require registration. R Ma 
Sern Bye v. S. R. M. M. R. M. Cuergy Firma, 3 R, 443; 
À. I. R. 1926 Rang. 10 663 


$.17 (1) (b)-—Agreement between parties to 
suit to divide property after decision of suit— 

Arrangement for division of profits during pendency 

of suit—Registration, whether necessary—Transfer 

of Property Act (IV of 1882), s. 54. 

During the pendency ofa suit the parties to the 
suit entered into an agreement that the litigation 
should pursue its full course and that whatever the 
result of the litigation might be the parties at the end 
of the litigation should divide the property in suit in a 
certain proportion. The agreement also provided for 
an arrangement with regard tothe division of the 
profits during the pendency of the suit: 

Held, (1) that the agreement to divide the property 
at the expiration of the litigation did not create any 
interest in the property under the provisions of s. 54 
of the Transfer of Property Act ; 

(2) that the temporary arrangement for the manage- 
ment of the property and the. division of the profits 
during the litigation did not declare or create an 

interest in the property; 

(3) that, consequently, the agreement did not re- 
quire registration. B RupcHanp BALMUKUND V, JANKI- 
pal KANHYLAL, 27 Bom. L. R. 1441; A. I. R. 1926 Bom. 
24 817 


: ss. 17, 49- Lease—Unregistered document — 

Admission to prove collateral facts--gl'est — Perpetual 

lease deed—Premium, payment of, whether collateral 
act. 

Toe an unregistered dockment to be admissible in 
evidence the collateral *fact to be proved must bein- 
dependent of or divisible from the purpose, to effect 
which the law require#registratton. 

Payment of the premigm fera lease and the receipt 
of consideration therefor DY the lessor are not, 
collateral facts and an tnregistered “deed of perpetual 
lease is inadmissible to prove*these faces eN WIRBAN 
v. NANHEBI 6 . 1044 
ss, 17 (1) (D), 49—Gift--Transfer of Pro- 

perty Act (IV of 1882), s. 123—Gift, deed of, ùn- 

registered, whether admissible in evjdence—-Possession, 
evidetce of. 

Although an unregistered deed, of gift is not admis- 
sible in evidence tp prove the factum of the gut, it is 
relavant for the collateral purpos@of showing the con- 
tinuous possession of the donee over the subject of the 
gift from the daté of th- _jgt and the character of suclr' 
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Registration Aot—contd. ea 

possession. O SeoRETARY or STATE FoR INDIA v. 
Haronaran Dass, 3 O. W.N. 45; A. I. R. 1926 Oudh 98: 
13.0. L. J. 115 . 927 


——_*— ss, 17 (1) (d), (2) (v), 49, 2 (7)—Lease 
—Agreement to lease premises—Present demise— 
Intention of parties—Registration, whether necessary 
—Unregistered ‘agreement, admissibility of—Oral 


evidence, whether can be adduced—Hvidence Act (I, 


of 1872), s. 91—Construction of document. 


In order to come within the purview of s. 17 (2) (n° 
8 


of the Registration Act an agreement must at least 
one under which the parties have agreed upon the 
terms which are to be included in "the formal docu- 
ment by which, if and when it is executed, a transfer 
of an interest in the property will be effected. Other- 
wise the agreement wilt-amount merely toa contract 
to enter into a contract “as to, the terms of which 
latter contract the parties are not already agreed, and 
such an agreement is not known to the law and is not 
recognized by ib. , . 

Although under an agreement to demise the term 
of the lease is to commence ‘at a future date or a 
formal document is to be subsequently executed be- 
tween the parties, it does not necessarily follow that 
the agreement will net operate as a present demise 
of the premises. Whether an agreement amounts toa 
present demise or not depends upon the intention of 
the parties which is tobe gathered from the langu- 
age in which the agreement is couched. i 

The plaintiff sent the following letter to the de- 
fendant :—--“I do hereby agree to take by our personal 
settlement your house and premises No. 7, Bow- 
bazar Street on a lease for 21 years under the fol- 
lowing terms :—— , 

(1) Four thousand rupees salami. 

R Rent Rs. 400 per month. , f 
(3) Both taxes , owner and occupier, should be pail 

by me. 

Ya Thorough repair will be done every five years. 

5 The period of lease will be settled from lst of 
December 1921." To this the defendant replied that 
he confirmed the plaintiff's letter and that all terms 
would be settled on the agreement. Neither of fhe 
letters was registered. Subsequently the defendant 
sold the premises to other persons and the latter 
served a notice on the plaintiff to vacate the pre- 
mises, Plaintiff thereupon brought a suit for specific 
performance of the agreement to lease the premises to 
him contained gn the two letters: | ; 

Held, (1) that the agreement contained in the letters 
amounted to a present demise of the premises and 
created an immediate interest therein and that the 
letters being unregistered were inadmissible in evi- 
dence by reason of the provisions of 8. 49 of the 
Registration Act; © « e 

(2) that oral evidence f the terms of the agreement 

» was barred by the pr@visions of s. 91 of the Evidence 


Act.; o : ? n 

(3)ethat fe 'lettersecould not be admitted in evi- 
“ence even gfor the purpose of proving the terms of 
the agreeņpent in order to enable the plaiptiff to 
claim specific performance of tho agreement. © 
Ramyoo MAHOMED v. HARIDAS MULLIEK, 52 O. 695; A. T. 
R. 1925 Cal. 1087" . . 320 
s. 28—Place of  vregistration--Transferor 
ine order te register document 
effect of—Registration, 





14 
acguiring property mi 
within ‘particular district, 
. validity of. . ; 
Where a transteror a x not act&ally own the pro- 
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Registration Act—contd. so! 
° 
party which he purports to transfer, a mere insertion 
in, the deed of transfer ofa description of such pro- 
pafty will not legalize the registration of the deed in 
the registration district in wifich that property is 
situated. Where, however, in order to enable himself 
to, register a desd within a particular registration 
district, a transferor first acquires property within 
that district and then includes that property in the 
daed of transfer, the registration of the deed within 
that district is perfactly valid. O Prrarar DIN v. Ram 
Lat, 20. W. N. 917; A. I. R. 1926 Oudh 136 512 


———~ S. 28—Sale-deed, registration of—Property 
situate in and outside jurisdiction @f Registration 
Officer—Vendor having mo title to property wtthin 
jurisdiction—Non-transferable property included in 
sale-deed—Registration, validity of—Transfer of 
Property Act (IV of 1882), s. 54-~Sale—Delivery “of 
possession —Constructive possession. sent 
Registration of a sale-deed is invalid if the title of 

the vendor is found-to be non-existent in the only 

item of the property sold thatis situate within the 
jurisdiction of the Registration Officer. 

Tn order to render registration a nullity, it is not 
necessary that the fraud practised on, or misrepre- 
sentation made to, the Registering Officer must be by 
both the parties in collusion. Any fraud @ mis- 
representation by one party alone is sufficient to 
render the registration a nullity. 

For the purpose of registration, the Registering 
Odicer is bound in normal cases to accept the descrip- 
tion of the property given in the deed presgnted for 
registration before him and such registration is ab- 
solutely void if one of the properties described in the 
deed is on the face of it non-transferable, viz., an 
o¢eupancy field, irrespective of the fact whether it is 
really so or not. 

For the purposes of s. 54 of the Transfer of Pro- 
perty Act in order that a sale of dmtnéveable property 
worth below one hundred rupees should be valid, 
there must be a real “delivery of the property, and 
merely some sort of constructive possession ìs not 
sufficient. N Sarsa v. TULSI, A. I. R. 1926 Nag. vs, i 

018 

———— 8, 32 (c). See DOCUMENT, EXECUTION OF 

» 9 209 


ss. 32, 33, 38— Presentation by “unautho- 
rized person—Admission of execution beforé officer 
not competent to accept presentation, effect of— 

Registratiqn, validity of—Pardanashin lady, transfer 

by—Burden of proof. . 

A person taking a conveyance af property from a 
pardanashin lady must show that the lady. had advice - 
and fully understood the terms and conditions of the 
conveyance and the results flowing from her actions. 

A Registrar or Sub-Registrar has no jurisdiction to 
register a documefit unless he is moved to do so by a 
person who has executed or claims under the docu- 
ment, or by the representative or assign of such - 
person or by an. agent’ of such person, representa- .- 
tige or assign duly authorized by a power-of-attorney’ 
executed and authenticated in the manner prescribed 
in s. 33 of the Registration Act. . . so 

The object of this provision is to make it difficult 
for persons to commit fraud by means of registration 
under the Act and it is the duty of the Courts not to 
allow the dmperative provisions of the Act to be 
defeated. . 

Where a document is prapented for registration by a 
person who ts not authorized to de sò, the defect cannot 


. 
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be ¢ured by the executant’s admission of execution 
made before an officer to whom a commission has-been 
issued under s. 38 of the Registration Act, but fho 
has ‘no jurisdiction to accept the document for regis- 
tration. R HALIMA Bee BEE v. KBAIRUNNISSA Bex Ber, 
3 R. 398; A. I. R.1926 Rang. 17 644 


8.49. See Atso REGISTRATION ACT, 1908, 
s. 17. é ; 


ss. 49,17—Unregistered document showing 
nominal nature of prior sale-deed, admissibility of. 


An unregistered document which merely shows that 

a registered-sale-deed executed previously in respect of 
certain immoveable property was only nominal in its 
nature is admissible in evidence inasmuch as it is not 
used as evidence of any transaction affecting immove- 
able property. M NAMULA RAMAYYA v. NADIPINENI 

* Appayya, 23'L. W.19; (1926) M. W. N. 135; A.L R. 
- 1926 Mad. 362 452 


Rellgious Endowments Act (XX of 1863), 8. 14 
—Religiois endowment—Mutwalli, alienation by— 
Suit. by “worshipper—Alienation, whether can be 
cancelled—Possession, whether can be decreed— 
Dedication, proof of—Assertion of dedication given 
effect to in judicial proceedings, effect of. 


Kn A 
In a suit brought under s. 14 of the Religious 
Endowments Act the Court cannot give any relief in 
the shape of the cancellation of any transfer effected 
by the mutwalli, norcan it grant possession to the 
plaintiff of property which the mutwalli is alleged to 
have alienated. ` 
The question whether certain property has been 
dedicated to religious uses must, so far as possible, be 
. decided upon the basis of such documentary evidence 
as is available. Oral evidence is apt to be unreliable 
in such cases. 
The fact that” ân assertion that certain premises 
were used as a place “of public worship was given 
| effect to in ‘the courseof judicial proceedings several 
years prior to the institution of a suit in which the 
question of the nature ‘of such premises arises, is a 
strong indication of the fact that the premises have 
been dedicated asa place of public worship, as also is 
the fact that a portion of the property in dispute was 
used as a sort of dharmshala or musafirkhana for the 
accommodation of persons who came to worship there. 
A MAHADEO SAHU v. SARJU Prasad Tiwari, 24 A, L. J. 
21; 48 A. 158 - 871 


. e 
—- S. 14—Suit for declaration that resolutions 
passed at certain meeting are invalid, nature of— 
Jarisdietion of Court. 





A suit brought bya member of a Committee con- 
stituted tnder the Religious Endowments Act, against 
the other members for a declaration that resolutions 
passed at a certain meeting were invalid pn account 
of proper notice not having been given does not fall 

‘within the purview of s. 14 of the Act but is triable 
under the ordinary law. © Farzuppiy ALI v. Tyagrya 
SINI | 35 
Res Judicata;. 

See EXECUTION OF DECREE 
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Hindu Law—Widow—Reversitner, declara- 
tory suit by, to set aside alienation by widow— 
Dismissal on finding against plaintiff's reversionary 

. e 3 . . . 
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| deceased Hindu for a declaration that an 
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Res judicata—contd. 


title—Suit for possession on Widow's death, whether 
tarred—Mutuality. T 
Where a suit brought by a person‘alleging himself 
to be the nearest reversioner to the estate ef a 
lend 
tion by the widow of ihe deceased is not „valid 
beyond her lifetime is dismissed on the% ground 
that the plaintiff is not a reversioner at all, the 
decision operates as res judicata in a subsequent 


* suit brought after the death of the widow for pos- 
¢ session of the properties by a successor-in-interest 


of the alleged presumptive reversioner. 

The fact that in dismissing dn application in the 
first suit by theplaintifi to withdraw it with liberty 
to file a fresh suit, the Court made an observation 
that the order refusing permission would not affect 
plaintifi’s right to bring a suit for possession after 
the widow's death, is intmaterial where the Court 
actually proceeded to hear the case and dismissed the 
suit on its merits. 

One test of res judicata is mutuality. A party will 
not bé concluded’against his contention by a former 
judgment unless he could have used it as a protec 
tion, had the judgment been the other way. M 
PALANI Gounpan v. Suppia Gounpan, 49 M. L. J. 143; 22 
L. W. 170; (1925) M. W. N. 572; A. I. R.1925 Mad. 
1162 546 


———— U. P. Land Revenue Act (IFI of 1901), ss. 111, 
112, 288 (k)—Partition proceedings —Objection not 
taken—Res judicata. 

The very nature of a claim for partition amongst all 
the co-sharers involves an enquiry into the share of 
every one of them whether the claim is made in a 
Revenue Court or in a Civil Court. What is material 
is that a person should be a party to ths partition 
proceedings and it is immaterial whether he is an 
sahe, for partition or is arrayed on the opposite 
side. 

Section 111 of the U. P. Land Revenue Act imposes 
a duty upon each co-sharer to put forward any 
ground of claim or defence involving a question of 
proprietary title in the matter of the partition of a 

a mahal, If a co-sharer omits to take any objection 
which he is required by law to take, it must be 
deemed that he has taken that objection and that 
under cl. (c) of sub-s. (1) of s. 111 of the Act the 

Collector has decided that objection against that co- 

sharer. To the decision of such a question the pro- 

visions of the rule of res judicata would extend and 
it would not be open toa person whg was a party to 
the partition proceedings to agitate that question ina 
subsequent suit in the Civil Court. O Bary Nata SINGH 
Vv. BAHADUR SINGH, 2 O. W.N. 872: 12 0. L. J. 571; L. 
R. 6 A. (O.) 101; A. I. R. 1926 Oudh 101 583 


~ Widow, sui againste-Reversioners, whether 
bound by decision—W idou not impleaded in repre- 
sentative character—Pleas w opposition to interests 





of reversioners—Jurisdiction to emtertain subsequent® 


suit, absence of, effect of. r 

Where a Hindu widow in whom her *husbandés 
estate has Vested represengs the estate ifa litigation 
to which ‘she is a party, the decisio® in such 
litigation, fairly and honestly conducted, given for 
or agaiast her will bind the reversioners, but this 
rule can be applied only if the widow does asa 
matter of fact, represent the estate in the litigation. 

If, for instances she litigates in assertion of an 
absolute yight inconsistent with her representative 


character, she cgnnot in gay sense of the word be 
e. 
. #2 o 
. 
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Res Judicata—coneld, a 
said to represent the estate or the interest of -the 
reversioners in such litigation, and a decision given 
therein upholding such contention of hers cannot 
beheld to be binding on” the reversioners. M ALLA 


°V rraswAMI V. POLAVARAPU NAIYUDAMMA, 22 L. W. 178; 
49M. L. J. 430; A. I. R. 1925 Mad. 1270 497 
pi : 


Revenue settlement—Enhanced revenue, im- 
position of, during currency of period of settlement, 
legality of. 
1864, s. 58 . 82, 


ale of goods— Contract, €. I. F.—Buyers refusal 
j ta Seas bills—Re-sale by vendor after delay and 

drop in prices—Goods tendered wot" in accordance 

with contract—Seller, right of, to claim loss incurred 

on re-sale. . f 

Plaintifis undertook to supply the defendant with 
fireworks imported from" Europe, the bills therefor 
to be accepted on presentation and paid for at 
maturity; in default, the plaintiffs were authorised to 
dispose of the goods by public sale or action. It 
was agreed that’the goods should be supplied in 3 
lots of 10 cases each, each lot containing a different 
design. The invoices forwarded did not show this 
and the defendant refused to accept the drafts. 
Plaintiffs thereupon, long after the season for fire- 
works was over and when prices had greatly dropped, 
sold the goods and sued for the loss incurred by them 
on such re-sale. It was proved that the goods con- 
signed were all of one design and not of different 
designs as provided for in the agreement: 

Held, that the plaintiffs’ suit must fail inasmuch 
as, (a) they were not justified in re-selling the goods 
after an unreasonable delay, and (b) they had not 
shown that the goods which they purported to re-sell 
and had re-sold were goods which the defendants 
would have been obliged to take under the terms of 
the contract, M PARTHASARATHY OHETIY V. GAJAPATHI 
Naimu, 49 M. L. J, 215; 22 L. W.417; (1925) M. W. N. 
756; 48 M. 787; A.I. R. 1925 Mad. 1258 568 


ment Officer, Punjab—Duties of. 
ATE A the Settlement Officer in the early 
days of British rule combined in his person both 
judicial and administrative functions. He hat to 
investigate into the actual conditions of the occu- 
pation of lands in respect of which the settlement 
proceedings were instituted and to give effect to 
ascertained facts in accordance with the result of his 
enquiry whetherthe occupation was by virtue of any 
right or title. ep, C. Aumap Kuan v. OUHANNI BIBI, A. 
1. R.1925 P. O. 267; L. R.6 A. (P. O.) 190; 5L. 502; 3 
O. W. N. 93; 52 I. A. 379; 80 0. W. N. 506 455 


Soldiers anann etiga nan) Act (IK of 1918), 
. ication of. ; heal 
Be Th of the “Indian Sdldiers (Litigation) Act 
is applicable only t9%a plaintif who is an Indian 
soldier at the tige when he brings his suit. L Sara 
Ramp? PAKHTAWAR, L L. C. 400; A. I. R. 1926 ga 


*sonthal Parganas Justice Regulation (V of 


"1893)e See Sonrsai DARGANAS < SETTLEMENT 
REGYLATIQN, 1872, ss. 5, 6 A . 1033 

sontha! Parganas Settlement Regulation (Ill 
of 1872); 55. 5, 6—Sonthal Patgana$ Justice 
Regulation (V of 1898)—Sonthal Parganas Settlement 
(Amendment) Regulation (III of, 1908), s.5-—Mortgage 
suit *elating té property situate within’ Sonthal 
Parganas-—Interest, amount of, allowable. 

LA e 
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_See MADRAS REVENUE Recovery ACT, 
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Sonthal Parganas Settlement Regulation ~ 
coneld, MANAK 


. 

The effect of s. 50f the Sonthal Parganas Regula- 
tign HI of 1908, which replaced s.5 of the Sonthal 
Pafganas Settlement Regylation III of 1872, has.becn 
to exclude.for the future the jurisdiction of Civil , 
Courts to try cases relating to any lands in te | 
Sonthal Parganas only during such period as the lan 
should be under settlement, the period being reckoned 
from the time when the land is notified as under settle- „~ 
ment to the time. when the settlement is completed. 

Where a suit is instituted in a Court outside the 
Sonthal Parganas with respect to property a part of 
which is situate within the Sonthal Parganas the Court 
in which the suit is instituted must be deemed to be 
one having jurisdiction’ in the Sorthal Parganas 

‘within the meaning'‘6f 5.6 of the Sonthal Parganas 
Settlement Regulation III of 1872 as amended by the 
Sonthal Parganas Juatice Regulation’ V of 1893,.and 
the Court in making a decree in such a suit is bound? 
to comply with the provisions of that section which 
limits its powers, P. C. Sourenpra MOHAN SINHA. 
v. Hart Prasap SINA, A. I. R. 1925 P. O. 280;.42 C. L. 
J. 592; 24 A. L. J. 33; (1926) M. W. N. 49; 7 P. L. T. 97; 
50 M. L. J. 1; 5 Pat. 125; 52 I. A. 418; 30 C. W. N. 482 
1033 
Sonthal Parganas Seitlement (Amendment) 
Regulation (HIE of 1908), s. 5. See SONTHAL 
PaRGANAS SETTLEMENT REGULATION, 1872, ss. $ 6 33 
10 
Specific Relief Act (1 0f1877), S$. 15, 27—Agree- 
ment for sale of immoveable property—Agreement 
by adult on behalf of himself and of minor co-. 
owner-—Specific performance with regard to share 
of adult, whether can be enforced—Subsequent 
transferee from vendor—wNotice, proof of. 

«Where a person agrees to sell his share in certain 
immoveable property along with the share of a minor 
co-owner on whose behalf he purports to act as a 
guardian, there is nothing to prevent the vendee from 
enforcing specific performanee of the contract of sale 
so far as the interest pf, the vendor himself, which he 
was competent to transfer, is concerned. The provi- 
sions of s. 15 of the Specific Relief Act are applicable 
to such a case. 

A suit for specific performance of a contract for 
the sale of immoveable property is liable to be dis- 
missed as against a subsequent transferee from the 
vendor in the absence of proof that such subsequent 
transferee had purchased the property with notice of 
the contract in favour of the plaintiff. © PURNA 
CHANDRA MUKERJI v. GOPENDRA Krisuna KUNDU 517 
————- S, 21 (a). See Provincran SMALL Cause 

Courts AoT, 1851, Sou, TI, Art. 14, ` 108 
——-— §.27. l . é 

Where a later purchaser of a property claims 
priority over an earlier purchaser of the game pro- 
perty by virtue of a prior agreement, such agree- 
ment must bea completed one which could be specific- 
ally enfogced under s. 27 0f the Specific Relief Act. 
M Govinpsswamr PILLAI v. DORAISWAMI Mupaut, (1925) 
M. W. N. 609; A. I. R. 1926 Mad, 120 : 181, 
ga S. 42—Criminal Procedure Code (Act V of 

1898), s. 146—Suit for declaration—Property in 

possession of third person—Injunctian, whether must 

be prayed for—Consequential relief, whether neces- 

sary. ; , 

A plaintif who seeksa declarationin respect of 
propertiese which are in the possession of a third 


person is not bound to ask for an injunctiom, ` e - 
Though an injunction ay be granted in a suit fo. 
. J d f 
ees e 


an 
- 
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declaration if the plaintiff wants it, it cannot be pe- 

d-na a relief which the plaintiff is bound totisk 
25 not feel any apprehension from the con- 
defendant and when he does not feel it 
to ask for it. In such a case the declaratory 








en to the plaintiff to ask for further relief. M- 
QOVINDASAMI PILLAI v. RAMANATHAN CHETTIAR, 49M lu. 
J. 630; 22 L. W. 666; A. I. R. 1926 Mad. 164; (1926) M. 
W. N. 167 < 714 


Stamp Act (Il of 1899), ss. 15, 35,36. SeeC. P. 
O., 1908, s. 14 Ne ai 772 
——— 58, 36, 61—Unstamped document, admission 
of, by Trial Court—Appeal—Admission, whether 
can be questioned, 

<. Where an unstamped document has been admitted 
in evidence by the Trial Judge, the admission is not 
open to question in appeal which is merely a con- 
tinuation of the same proceeding. The Appellate 
Court can only send the document on for the 
collection of the penalty, if any, payable in respect 
of the document. M Naaappa Cnetryv. V.A. A. R. 
Fre, 22 L W. 12; (1925) M. W. N. 484; 49 M. L. J. 306; 
A. I. R. 1925 Mad. 1215 494 
——e— 8. 57—Reference to High Court, when can be 
made—No case pending—Reference, whether com- 

_ petent. EN; : 
._ A reference to the High -Court under s. 57 (1) (b) of 
the Stamp Act can be made only when there is a case 
pending which isto be disposed of by the Revenus 
authority on receipt of the judgment of the High 
Court. A reference to the High Court on a mere 
abstract question when there is no case pending 
before the Revenue authority~for disposal is not 
competent. B Usur DADABHAI v. Cuanp MAHOMED, 27 
Bom. L. R. 1273; A. I. R. 1926 Bom. 51 299 


=s, 61. See Srimp Acr, 1899, s. 36 494 
——— Sch. |, Art. 1—Siitêment of correctness of 
accounts, whether liable to stamp duty. 
- Where in reply: to a letter sending a statement of 
accounts, the debtor states that the account sent is 
correct, the reply amounts to an acknowledgment 
within the meaning .of s. 19 of the Limitation Act, 
but is aqt such an acknowledgment as is contemplated 
in Art: 1 of Sch. I to the Stamp Act and is not 
therefore, liable to stamp duty. M NAGAPPA OBETTY v. 
V. A.A. R. Firu, 22 ku. W.12; (1925) M. W.N. 484; 49 
M. L. J. 306; A. I. R. 1925 Mad. 1915 < ° 494 


Statutory bodles, duties of. 

Large powers are conferred upon local bodies under 
the Madras District Municipalities Act upon the strict 
understanding that they observe the conditions of the 
Statute to which they owe their origin, and they cannot 
be allowed to levy taxes upon private peraons without 
strict compliance with the provisions of the Act and 

Nn Care have, no power to relieve them from the 
statutory obligations imposed upon them. M KRISHNA 
Jute & Oorton Mitts Co, Lp. v, MUNICIPAL Counwrz, 


Viztanacaram, 49 M, L. J. 542; 22 L. W., 619; A. I. R. 
1926 Mad. 152. - 297 


Succession Act (X of 1865), ss. 179, 269—“All 
ithe property of the deceased,” meaning of—Pro- 
perty conveyed by administrator without sanction 
of Court—Conveyance, whether can be challenged. 

_ The expression “all the property of the ed” 

in s. 179 of the Suceession Act must beg 

meaning the actual property of the 
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not liable to dismissal on the ground that it is | 


\ as 


Succéssion Act—concld. R 
held by him for his own benefit or for the benefit of 
others j . s 

A disposal of property belonging to a decemêed, 
person by the administrator of the estate of the 
deceased without the previous permission ,o% the 
Court is voidable at the instance of any other person 
interested in the property, that is to say, ane objec- 


. tion to such a sale must proceed, either from the . 


„heirs of the deceased or from those persons who 
have a beneficial interest in the. property. Pat 
MIDNAPUR ŽEMINDARI „O0. v. Ram KANAI SINGH DEO, 
(1925) Pat. 254, 7,P. L. T. 188; 5 Pat. 80; A. I. R. 1926 
Pat. 130 169 
———— 88, 234,261, Sec O. P. O., 1908, O. XLVII, 

Rl . 509 


8. 269—Executog,”’ powers of, to dispose of 
property of deceased—Dvirection in Will to discon- 
tinue business—Morigage by executor to raise money 
for purposes of business, validity of. 

The power of an executor or administrator under 
s. 269 of the Succession Act to dispose of the property 
of the deceased is unqualified. 

Where a testator in his Will directed that his share 
in a certain partnership business should be realized 
and that the partnership should net be continued so 
far as he was concerned, but the executors continued 
the partnership business and in order to raise money 
for that purpose created an equitable mortgage 
over a portion of the estate of the deceased: 

Held, that the mortgage was valid and was binding 

- on the estate. R Ma Sers Bye v. S. R. M. M. R.M. 
Cuerty Firm, 3 R. 443; A. I. R. 1926 Rang. 10 663 


Suits Valuatlon—Redemption suit. See Court 
Fers Act, 1870, 6.7, ct. ix 81 


Suits Valuation Act (VII of 1887), $. 11—Suit for 
possession and mesne profits—Decree, value of, in 
excess of Rs. 5,000—F'orum of appeal. See APPEAL, 
Oru - 

Surety—Letter of guarantee drawn up in- plural 
number signed only by one surety—Liabitity of 

* surety—Stipulation that other surety must sign, effect 


of. 

A letter of guarantee drawn up in the plural 
number but signed by one surety only is binding on 
the surety who actually signs it, unless such surety 
expressly or impliedly stipulates that the other surety 
shall also sign, in which case the @opdition must be 
fulfilled before any liability will attach under the 


letter. M Manem AYYAMMA V. PULAVAITH VBERABHADA- 
Ram, 22 L. W. 639; (1926) M. W. N. 66; A. I. R. 1926 
Mad. 62 . 771 


Transfer of Property Act (IV of 1882), appli- 
cability of, to Punjab. See O. 
e 8 778 

s. 6— Hindu Law—Pamily arrangement—e 

Division of deceased divided brother's properties 

between surviving brother and sons of-fredtceasgl 

brother during lifetime gf widow—Transfer of spe 
sucebssiénig-—Suit for possession by brether after 
| widdw's death, naintainability of. 

After,the death of a divided brother, his properties 
were divided between his surviving brother and the 
sons of predeceased brother and were taken posses- 
sion of ky them without objection by the 
the deceasgd who obtained a maintenance “allowance 
under the arrangement. After the death of the, 
widow the surviving. brother brought a suit against 

is nephews fer recovery of possession of the proper, 

g e 
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Widow of . 


` Bnd the 


` if who wasa party to it and that his.suit was not, * 
NAIDU v., BIra-*s ` 
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ties in their possession claiming as reversioner of the 
deceased brother : ra 
. Hed, (1) that what was dealt with by the plaintiff 
efendants under the arrangement was the 
property itself and not a mere spes successionis, since 
actu 
respective parties ;. 

(2) that the arrangement was binding on the plaint- 


therefore, . maintainable. M Somt 
RAMAYYA, 22 L: W. 716; A. I. R. 1926 Mad: 254 359 


S. 6 (€)—Revenue sale—Augtion-purchaser, 
whether entitled to recover arrears of rent—Transfer 
of right to recover arrears of rent, validity of. 
Section 6 (e) of the Transfer of Property Act is no 
bar to the transfer of an „estate with .the' right to 
recover arrears of rent due.to the owner of the.estate. 

A purchaser at an auction-sale held under Bengal 
Land Revenue Sales Act is entitled to recover mesne 
profits from tenants whose tenancies were not annulled 
till the institution of the suit, such mesne profits being 


_ limited to the amount payable by the tenants as rent. 


C AHMAD ALI v. MALHIUL ALAM CHOUDHURY 474 
s. 51—Sale by public auction—Delivery of 
excess land—Bona fide improvements—Suit in eject- 
ment as to excess—Compensation, right to—General 

` principles. 

The defendant purchased a large plot of land in 
public auction from a District Board. In being given 
possession of the land purchased, he was: given 2 
acres and odd of land more than what he purchased. ` 
But he was not aware there was any such mistake and 
took possession of the whole of the land as being the 
Jand ‘that he had purchased and made improvements 
thereon. Ina suit by the District Board to eject the 
defendant from the excess area of land: 

Het: (1) that the defendant was a transferee of the 
prope ty as a whole and he believed in good faith 
that he was absolutely entitled to the whole-and made 
the improvements bona fide on the property, and s. 51, 
Transfer of Property Act, applied and the defendant 
on ejectment was entitled to be paid compensation, 
for: the improvements; ° 

(2) that even apart from s. 51, on general principles 
of equity, the defendant's claim to improvements 
could be supported, especially since the plaintiff 
knowing that the defendant was making improve- 
ments on land did nothing to prevent it. M Naresa 
Taevan v. Dismricr Boarp or Tansorz, A. I. R. 1926 





Mad. 314 1 
s. 54, e 
See LIMITATION Act, 1908, 5.0132 754 
See REGISTRATION Act, 1908, s. 17 (1) (b) 817 | 
See REGISTRATION Atom, 1908, 6. 28 1018 
See TRANSFER oF PROPERTY crt, 1882, s. 59 1021 





- S. 55. See I#AIITATION Act, 1908, Scu. I, ART. 
116 ° 514 
mao — 6,055 (4) (8)—Vendor and purchaser—Lien 
> for unpaid purchase-money, whether cap be enforced 

against transferee for value without notice, | 

"The lien which a vendor has as against {he pro- 
perty sold for the amount of any portion of the 
purechase-money Which remains unpaid is an equitable 
Hen and cannot be enforced against a subsequent 
transferee of the property for value and without notice 
of the ‘lien. Te. = 

The rule of law laid down in cl. (b) of sub-s. (4) of 


‘es, 55 of the Transfer ef Properte Act is merely a 


statutory recognition clean old equijable principle 
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Possession of the properties was taken by the . 
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e 
the Jimitations of which are well defined. .O HASAN 


R v, Sueo Narain Sirnea, 30. W..N. 25>. A. L Ra 


B 
1926 Oudh 81; 13 O. L: J. 178 


mn 8, 58. Se& CONTRACT ACT, 1872, 8% 
——— S. 59. See REGISTRATION Act, 1 


s. 59—Alttestation of mortgage—Hxecu 
gliterate—Person writing name of executant, whether 
can attest—Scribe, when attesting witness. 

Where a person writes on a mortgage-deed the name 


of the executant who is*illiterate and then his own ` 
name by way of attestation, there is no proper attes- , 

tation of the deed as required by s. 59 othe Transfer | 
of Property Act, as a person cannot be an attesting.” 


witness to his own act. The matter would be differ- 
ent if the executant puts a mark or thumb impresgion 
on the deed, for then it could be argued that the per-+ 
son attested tó the mark or the impression. , . 

A scribe may also assume the position of an attest- 
ing witness ‘if he signs the document after seeing the 
document duly executed. But where the seribe signs 
as scribe before the execution of the document by the 
executant, he cannot be considered an attesting wit- 
ness unless he again signs by way of attestation after 
witnessing the execution of the document. O Ram- 
SAMUJH SINGH v. MAINATH Kurr, 2 O. W. N. 853% A. I. 
R. 1925 Oudh 737 176. 


—— ss. 59, 54—Consiruction of document— 
Transfer by pyatpaing, nature of—Redemption— 
Specific  performance—Transferor, whether can 
recover possession. i 
Plaintiff effected a transfer of certain property in 

favour of defendant by a pyatpaing but there was no 

registered instrument. Plaintiff brought a suit fey 
redemption of the land alleging that the transactio:. 
was a mortgage and the defendant filed a counter stat 
for specific performance on the egyound that the 
transaction was a sale. Thee Court arrived at the 

finding that the transaetfon was neither a sale nor a 

mortgage: 

Held, (1) that on the finding no question of redemp- 

tion or of specific performance could arise; f 
(2) that inasmuch as the transfer by pyatpaing did 

not transfer any interest in the, property tothe de- 

fendant the plaintif was entitled to recover possession 

of the property. R Ma. Po Kin v. Me. Ons, 2*Bur. L 

J. 4; A. L R. 1923 Rang. 230 ) 

ss. 59, 100—Mortgage~-Illiterate execute. nt 
making mark.on deed—Attestation by scribe, validity 
of—Contingent charge, validity of—Construction of 
document—Intention of parties— Mortgage-deed of 


one property, whether can operate as deed of further - 


charge in respect of property previously mortgaged. 

Where an illiterate mortgagor purports to ,execute a 
mortgage-deed by making his mark on the deed and 
the scribe thereafter attaches an explanatory note to 
the mark eand also attests the mark, the attestation 
is perfectly valid. i 

Deeds and gontracts executed by 
In@ia ought to be liberally construed and where the 
intention of the parties is clear the form of words 
employed is immaterial. MEN OT Gps als 

In order to find that a document creates a mead ae 
upon immoveable property the Oourt need” only’ be 
satisfied that the document: shows an intention that 
the person*in whose favour it is executed should 
have the benefit of the security of the land. ss e 

4 ingent charge ise not a charge within the 
100 of the Trans®r of Property Act, 

. 










Ai 


. 


“1021 . 


N AE 
the people of -’ 


Certain property was mortgaged by the “njaintif 
with: the defendant and subsequently the ‘plaintiff 
executed a mortgage-deed of some other property in 


_ -favour of the defendant whith contained a recital 


that if for any reason the mortgagee should lose 
possession of the property mortgaged with him under 
the deed or if there was any dispute as to the title of 
the mortgagor, the mortgagor would be liable 0 pay 
the money due under the deed before he could redeem 
the previous mortgage. The subsequent deed was 
déscribed as a deed of fitrther charge and the terms 
and Conditions of the previous mortgage-deed were 
incorporateg into the. subsequent deed: 

< Heid, that the. subsequent deed operated as a deed 
of further charge with regard to the property pre- 
viously mortgaged and that that property could not 
Be redeemed without paying off the amount due 
under the subsequent deed, O Rasa RAM v. JAGANNATH 


507 

s. 72 (b). See C.P. C., 1908; s. 110 93 

———— 88. 72, 76. See O. P. O. 1908, O. XXXIV, 
R 1 


87 


S. 74—Mortgages, prior and subsequent— 
Mortgage decree paid off by puisne mortgagee— 
Liability of other puisne mortgagee not made party 
t? suit—Damdupat, rule of, whether applicable. 
Under s. 74 of the Transfer of Property Act a 

puisne mortgagee who pays off a decree obtained by 

a prior mortgagee acquires the rights and powers of 

the prior mortgagee as determined by the decree. 
The decree is not, however, binding on any other 

puisne mortgagee who was not made a party to the 
suit and the liability of such puisne mortgagee must 

- be determined on the basis of the mortgage. Whatever 

may be the position under the decree, a puisne mort- 

gagee who was not madea party to the suit is not 

Hable under theerule of damdupat to pay more than 

double the amount of*the principal secured under the 

prior mortgage. N Devinavve TRIMBAK, 21 N. L. R. 165; 

A. I, R. 1926 Nag. 214 1010 


——~——— 88. 74, 91—Subrogation—Morigage by father e 
for himself and son—Partition between father and 
son—Father undertaking discharge of mortgage— 
Mortgage, subsequent, by father—Part of consideration 
applied towards discharge of prior mortgage—Second 
mortgagee, whether-entitled to, be subrogated to first 
mortgagee's rights against son. 

‘DA Hindu father e#ecuted a mortgage of certain pro- 

perties on behalf of himself and his minor son. There 

was subsequently a partition between the father and 
the son, who had then attained majority by which 
the “fathet undertook to discharge the mortgage and 
the properties comprised in the mortgage were 

allotted to the son. The father thereafter executed a 

second mortgage on the same prepertjes on behalf of 

himself and another minor son subsequently born. 

Part of the consideration for the second mortgage 








Nn went towards the discharge of the first mortgage. 


Nn a suit by the second mortgagee, uter the deaté of 
tho father against the sons: h 

Held, (1) that the doctrine of subrogation could not 
be availed “of by the second mortgagee; 

(2) that there was no presumption of an intention 
on the part of the parties to the second mortgage that 
the first mortgage should be kept aliveeafter it was 
discharged as there was no intermediate encumbrance 
aginst which it might have served as a shield; 

, (3) that the plaintiff wa not entitled*by subroga- 
flor to bring to sale the properties of the son whe 
“a. eo . * on 
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“was divided from his father and was not a party to 


the second mortgage merely on account ofefhe fact 
that part of the consideration for the second fhortgage 
had gone towards the discharge of the gebt due 
under the prior mortgage. M Kanpaswasit* NaIcKER v. 
Venxata REDDIAR, 22 L: W. 238; A. I. Re 1925 Mad. 
1219 577 
— S. 76—Redemption suit—Morigagee in posses- 
sion—Liability to pay enhanced assessment—Costs. 

In the.absence of a contract to the contrary, a mort- 
gagee in possession is bound to pay enhanced assess- 
ment on tlre mortgaged property, apart altogether 
from the provisions of s. 76 of the Transfer of Pro- 
perty Act. . 

In a redemption suit the mortgagee would ordinarily 
be entitled to his costs “but this is subject to the dis~ 
cretion of the Court where he raises questions which 
involve a denial of the mortgagor's right to redeem, 
M Vasteva HOLLA v. MAHABALA Rao, A. LR. 1926 Mad. 








403 943 

— S. 91. See TRANSFER or Property Act, 1882, 

s, 74 i 577 
s, 100. 

See PARTITION 1009 

See TRANSFER OF PROPERTY Acr, 1882, s. 59 507 


s, 107—Lease--Delivery of possession. 

Delivery of possession is essential to the comple» 
tion ofa lease under the Transfer of Property Act 
only where the lease has been made by oral agreement 
and a lease by oral agreement cannot be made 
where it is from year to year or for any term exceed- 
ing one year or reserving a yearly rent. Delivery 
of possession is not, therefore, necessary for the com- 
pletion ofa permanent lease under the Act. Sucha 
lease can be created by a registered instrument. 

By possession is meant possession ofa ck .acter of 
which the thing to be possessed is suscept els, and 
for many purposes the law regards the right to 
possession as equivalent to possession; especially 
where the property is not in the actual possession of 
anyone. Pat MIDNAPUR ZEMINDARY Co. v. Ram KANAL 
S1xcu Deo, (1925) Pat. 254; 7 P. L. T. 188; 5 Pat. 80; A. 
A. I. R. 1926 Pat. 130 169 


———. 5,123. See REGISTRATION Act, 1908, 5..17 

(1) (b) 927 

———— s,130—Assignment of debt—Writing, whe- 
ther necessary. See O. P. C., 1608, s. 115 J3 

. 8 


Trespass on Government land—Patta, absence of 
—<Assessment, effect of-eHjectment suit—Jus tertii, 
plea of, when availeble—Third party impleaded as 
party to suit, effect of—Amendment of pleadings— 
Title subsequently ecquirede whether can be put 
forward. 

When a person who*has D> patta and is, therefore, 
not a raiyat trespasses on land befonging to Govern- 
ment, and cultivates it, the @overnmem|, sontetimes 
imposes an assessment (somewhat heayier than ths 
usual sett]ément assessment) called sivajjma assess- 
ment. * It ‘amounts to a condoning of the act of tres- 
pass but does net°amount to a recognition of any 
right os anyeundertaking on the part of the Govern- 
ment to permit the occupation for the future, though 
the occupation may gd on for yéars, the trespass for 
each year being tondone@ for ethat yeaw by the 
recovery of the assessment. 

The principle that possession is good against all” 
but the true owner (which*js merely another way of- 
stating that a "ploa of jus tertri is a good defence) 


+ © - @ 
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Trespass—concld, 
Cannot.avail the defendants Where the third person 
whose tle is setup is impleaded asa party to the 
suit and admits the plaintiff's title to the property 
‘in disputt.. . 

: There is no general rule that an amendment cannot 
be allowed-so as to implead a title acquired after 
the date of the plaint. i 

When in a suitin ejectment the defendant pleads 
the title of the Government to the property in dis- 
por, an application for the amendment of the plaint 

y the addition of the Government as 4 party for the 
purpose of attaining finality may be allowed. M 

UDDALA GANGATYA V. VENNAVALLI SATYANARAYANA, 22 
L. W. 120; A.I. R, 1925 Mad. 1021 7 503 


Trust, creation of—Direction to pay money—Agree- 
ment to pay money to deceased brother's daughter 
- —Trust or debt—Consideration—Limitation, 


To constitute a trast there must bea trustee with 
an express trust and an estate or interest in lands 
vested in the trustee, and which, therefore, the trust 
must affect. 

If the terms upon which a person receives money 
are that he is bound to keep it separate, either ina 
Bank or elsewhere, and to handle that money so kept 
asa separate fund of the person entitled toit, then 
he is a trustee of that money, if, on the other hand, 
he isnot bound to keep the money separate, but is 
entitled to mix it with his own money and can deal 
with it as he pleases, and when called upon to do so, he 
is to hand over an equivalent sum of money then, he is 
not a trustee of the money but merely a debtor. 

Where no specific property is assigned in trust, but 
‘a sum of money is to be paid out of the whole family 
property of a person, no trust can be held to have been 
created... 

Two Hindu brothers undertook at the time of the 
death of their undivided brother to pay out of a sum of 
money due from a debtor of the family the marriage 
expenses of the brother's daughter and hand over the 
balance to her on her attaining majority. In a suit 
by the daughter to recover the money, brought mor 
than three years after her attaining majority : 

. Held, (1) that no trust was created in favour of the 
plaintiff ; 

` (2) that the agreement to pay plaintiff was purely 
voluntary, withou® any consideration therefor and 
was not legally Winding on the brothers ; 

(3) that in any case the plaintiff was a mere credit- 
or and the suit was barred ey limitation. M THAYAM- 
MAL V. PERUMAL Cnetty, 49 ML. J. 734; A. I. R. 1926 
Mad. 284 914 


Registered déet, whet and whether neces- 
sary tocreate trust. „œe Tevsts Act, 1882, s. 5 = 
. e 6 
=~ Trust property, alienation of—Alienation 
eset aside? Alienee, whether entitled to recovery of 
benefit defived by trust from alienation—Costs— 
` Interest. ee 
Where a sale of trust property is set aside and it is 
quite clear that the trust has had the benefit. of the 
consideration for the sale which is sêt aside, the 
Court should makeéhe trust pay back what it has 
gained by the sale p Whicheis heldot to be binding 
on the trist. Where in such a case it is found that 
„the transaction so far as the alienee of* the trust 
property is concerned waa fair afid bena'fide one; 
“the alienee is entithed “to his costs and also to 
interest on the amount of the consideration which the 
Mie we 
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` Trust—coneld. i 
Court Hjirects should be paid back to him. M Ment- 
SWAMY NAYAKAR v. ABDUL Azem, 49 M. L. J. 557; A. IL 
R. 1926 Mad. 146 5 


> Trustee —Executor de son tort—Trust funds, 
‘mixing of, by trustee with private funds—Account-, 
ability—Burden of proof. 
“Where a trustee ora person who puts himself in the 
same position of accountability as a trustee, such as ap 
executor de son tort, by virtue of his intermeddling 
with the estate of a deceased person, is prove to 
have amalgamated monies of the testator with his 
oon tnd especially if he can reasonably be suspected 
of having destroyed the evidence which would cther- 
wise be available to separate the estates, he is liable 
to account for all the sums that he alleges to be hig 
own and to proye his ownership in them. à 
Where there has been an amalgamation, the burden 
will shift from the person in the position of a 
cestui que trust, and will rest on the person respon- 
sible for confounding the two funds and thereby 
rendering identification difficult on the former’s part. 
M Lanka TULASAMMA v. GUNTAPALLI VENKATASUBBIAH,, 
49 M. L. J. 220; (1925) M. W. N. 681; 48 M. 597; A, I. 
R. 1925 Mad. 1125 120 


Trustee, See C. P. C., 1908, s. 92 794 


Trusts Act (ll of 1882), s. 5—Limitaticn Act (IX 
of 1908), s. 10—Funds entrusted to relation to carry 
on money-lending business for benefit of owner— 
Trust, whether created—Mortgage securities acquired 
with trust funds—Registered-deed, whether necessary 
to .create trust—Change in purpose of trust—Suit by 
beneficiary for account of trust funds-—Limitation. 


Y 





P and his brother, who were carrying on a money- 
lending business, purchased a hoysee and gave it to 
their brother-in-law, S, to live sin, free of rent, and 
transferred their funds f im and got him to trans- 


724. 


act their business on their behalf in his own name ` 


keeping separate account for the same. S was. to, 
“render accounts and hand over the moneys and 
profits when demanded. P's brother subsequently 
divided off from him and obtained from 6 his half 
share in those moneys and in the house, but § con- 
tinued to act for P till the latter's death. Just before 
his death, P instructed S to continue the businéss as 
before and hold the moneys onthe benefit of his 
wife and daughter. S also died shortly after and just 
before his death he told his son, the defendant, to 
continue the arrangement and pay the monies to the 
ladies when wanted. The properties originally 
entrusted to S consisted of bonds and notes but had 
subsequently been converted into mortgage-konds in 
the name of S or his son the defendant. In a suit 
brought by P'S daughter, after her mother’s death, 
against tht son of © for an account of all monies 
belonging to her father which the defendant had 
kisa Ka and hag not hitherto accounted for and for 
payment over: J ae 
Held, (1) that S was an express trustee in whom 
moneys had been vested by plaintitf's. father for the 
specific purpose of carrying on his mohey-lending' 
Dusiness, improving the estate and handing over 
the capital and profits to him on demand ; 6 
(2) that if was open to the plaintiffs father to 
change the purpose of the trust into a similar oneein 
favour of his, wife and daughter ; . 
(3) that’s. 10 of the Limitation#Act was, therefore, 
, applicahle to the case ; ets 
e . e 
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(4) that-ds it was not shown that at the time t 


funds were vested in S any portion of them consisfd 

of mortgage securities, no registered instrament was 

required to create a trust and that it was immaterial 

that subsequently mortgage-bonds were taken in the 
-namb of S or the defendant. 

Per Phillips, J.—-There being no immoveable proper- 
ty at the time of the entrustment, no registered instry- 
ment of transfer would be necessary; and the property 

“would vast in S by the mere jransfer of possession 
coupled With the intention of the parties that such 
delivery of posgession should vest the property. The 
subsequent direction by P that the property should 


be held for the benefit of his wife and daughter was” 


5 


merely an alteration ofthe purpose of the trust; in 
-botl cases the property would have been held for a 
specific purpose. . A 

' The word “vesting” in s. 10 of the Limitation Act 
means merely. “properly’ having control pf the pro- 
perty.” M PACHIAPPA CHETTY v. Sivakamr AMMAL, 49 M. 
L. J. 468; A. I. R. 1926 Mad. 109; 23.L. W. 161 671 


Union Board—-Meeting—Quorum, what constitutes 
—Members present but not taking part in meeting, 
posyion  of—Appeal—Qucstion of fact, whether can 
be raised for first time. 

A question of fact which has not been raised in 
the Court offirst instance ought not to be allowed 
to be raised for the-first time in appeal, 

Where a member of a body after joining a mecting 
of that body does not want to remain a member of the 
meeting, the easiest and usual course for him is to 
leave the place of meeting. Merely taking no active 
part in the meeting does not make him absent trom 
the meeting when, as a matter of fact, he is there. Many 
members may joinin a mesting’and refrain from 
voting or takimgeany. active part in it, but for the 
purposes of a quorum such persons cannot be regarded 
as absent from the meetingse Lf the number fixed for a 
quorum is actually present, the meeting is perfectly 
valid and the proceedings of the meeting cannot be 


* questioned on the ground that some of the members | 


' present took no part in the business of the meeting. 
'. © Dwarka Nate DUTTA v., OHANDRA MOHUN Roy 642 


4 
U. P: Land Revenue Act (lil of 1901), s.32— 

Khtwat, entry in, value of—Presumption. 

Neither mutation, of names nor an entry in the 
khewat confers titf onthe person in whose favour 
the entry is made, but the entry furnishes prima facie 
proof of the matters to whichit relates by virtue of 
theeprovisions of s. 32 of the U. P, Land Revenue 
Act, O BISHESHAR v, SHADI LAL 
85. 111, 112, 233 (k). See Res EDO, 





U, P. Village Panchayat Act WI of 1920), 

asa, 53, -71—Criminal Procedure Code (Act V of 

1898), s. 4389-—Order passed by Collector under s.71— 

SN Revision, whether competent—Panchayat, whether 
Court, s 

Avillage panchayat constituted and held under the, 

U. P. Village Panchayat Act of 1920 is a “Court, and 

when it is dealing with a case in regard to an “offence” 

it is a Oriminal Court. 

There is no provision in the U. P.- Village Panchayat 
Act declaring that the Collector's order made under 
6. 71 of the Act in criminal proceedings should be final. 

-- ,Semble—The High C@urt has jurisdiction to inter- 
fere in revision with an order passed by the Collector 

paler s, flofthe U, P, Village Panchayat Act in a 

e 

. 


e 


f A 


criminal proceeding. A KAMLAPATI Posi v. EMPEROR. 
23 A. L. J.897; L. R. 6 A.17%Cr; A. I. R. 1926 AIL 27- 
27 Or. Lr J. 19; 48 A. 23 eo) 


e 
Vakaiatnamah—Appeal filed by Vakil~-Vakdlat 
+. namah signed by appellant and Vakil—Omisgion tv 
state name of appellant and Vakil in body of 


, vakalatnamah, effect of. See C. P7 C., 19018, ©. XLI, > 


Rl z 865 
< See C. P. C., 1908, O. ILF R. 4 30 


Vendor and purchasef— Consideration—Admrission 
of receipt of, cpnsideration, value of, 

An admission by a vender of the receipt of a 
portion of the consideration for the sale contained 
in the sale-deed is of great weight and must prevail 
unless the effect of the admission is negatived by 
the evidence or other circumstances appearing in the 


case. O Hasan BAQAR v. Sueo NARAIN Sisan, 3 O. W. 
N.25; A. I. R. 1926 Oudh §1; 13 O. L. J. 178 917 
———+— Purchase of silver—Time, whether of 


essence of contract—Custom at vartance with terms 

of contract—Pournami day fixed for delivery--- 

Delivery when to be made. 

In contracts for the purchase of silver, an article 
the price of which varies not only from day to day,. 
but from hour to hour, time is of the essence of the 
contract. 

Where an alloged custom put forward bya party 
is a custom at variance with the actual terms of a con- 
tract, the custom must be definitely pleaded and 

roved, 

There is no custom in the Madras market that when 
the date fixed for delivery under a contract for the 
purchase of silver is the pournami day, delivery need 
not be made until some days subsequently. M 
BALARAM Paramsuxpass Firm v. GUDIYATAM Govinpa 
CueTry, 49 M L. J. 200; A. I. R. 1925 Mad. 1232 257 
——_—— Sele—-Declaratory suit by reversioner —Con- 

sideration partly not found for necessity —Vendce, suit 

by, to recover amount from vendor—letual loss, 
proof of. 

A part of the consideration for asale was found 
- nt to be for necessity on the declaratory suit of a 

reversioner of the vendor. - The vendee, who was in 

possession of the property, thereupon sued the vendor 
for recovery of the amount not found for necessity. 

The vendor had adopted the son of the vendee: 

Held, that the suit must fail, as no Icss had yet 
been suffered by the vendee, and it yas quite possible 
that he would not suffer any in future as well, as the 
adopted son, who would succeed the vendor, was not 
likely to enforce the de@laratory decree against his 
own natural father. B MuuamMap TUFAIL v, ABDUL 

Munim, 1 L. O. 386 * 441 

———— Shortage in goods delitered- Damages, suit for, 

by purchaser—Defeedam, unable to recover com- 

pensation from his own seMer— Liability of defend- 
ant, whether affected. e bd 

Where in a contract of sal@of goods wye bades, both 
the vendoy and the purchaser believe that the bales 
contain a*particular quaiflity of goods, but it is sub- 
sequtntly found that there is a mistak®, the bales 
containing only’a lesser quantity, the excess price 
paid is cledrly money paid by mistake, and Art. 96 of 
Sch. I tothe Limitation Act applies. The starting 
point of limitatjon in, guch a case is nop the date of 

dolivery but the date when th®æmistake yyas discover- 
ed. 

Per Coutts-Tfotter, C. oe all cases where 
thing turns upon a mistake, pr concealment of fact by 

s 


Some- 


” 


“e 1150 


E e 


Vendor and purchaser—-coneld. 


ee 


` 


the fraud or ‘deceit of the other side, the time ftom 
which limitation must be aken to run is always the 
timg when it was brought to the plaintiff's knowledge 


, “hatethere had been a mistake ora fraud. M RANIAH 


& Cg.v. Sapasiva Mupatrar, 49 M. L, J. 228; 22 L. W, 


. 841; (1823) M. W. N. 688; A. I. R.1925 Mad, 1255; 48. ° 
. M. 925, . i 


451 
Waljib-ul-arz, entry in, value of. . 
See APPEAL (SECOND) 942" 
See Oustom ' A oy 583 


WIH, construction of—Identification „of property— 

Appeal, second—Question of fact. 

Where the words of a devise are plain and the 
only question is as to the identification of the 
property referred to, the question is not one of the 
construction of a document, and cannot be argued in 
second appeal. 

A Will recited that certain rooms on the northern 
and southern side ofa particular building were set 
apart for the residence of the servants in connection 
with the library and the servants in connection with 
the baithakkhana: 

Held, that the northern and southern rocms were 
assigned for the joint use of the servants of the 
library and the baithakkhana, and that it was not the 
intention of the testator to assign the northern rooms 
for the use ofthe servants of the library and the 
southern rooms for the use of the servants of the” 
baithakkhana. G Moxouar MUKHERJEE v, SuREsu 


INDIAN: CASES; 


„` PB, 
Witl~coneld. S 


~t Fraud—Flatiery, “ 
a legatee by flattery, succceds in persuading. a ` 
testator to, make a Will in his favour, that will be 
upheld unless if is tainted with fraud. ` Sy 
When a person makes false allegations to his uncle 
aout the unchastity of the latter's wife, and thus. 
induces him to make a Will in his’ own favour, the 
Will is tainted with misrepresentation and fraud and 
cannot be upheld. O PARBATI v. SREO BALI 159. 
Unsigned document, whether effective ase Will. 
An unsigned docunfent can be effective gs a Will. 
only where there is evidence of the witnesses who were 
present when it was drawn up that* the Will «was 
edrawn up .according to the instructions of .the 
testator, and that he signified in their presence his 
assent thereto, in which case the document woultl be 
good evidence of an oral Will, M Tuayamaan 9, 
PERUMAL Cuerty, 49M. L. J. 734; A.I R. 1986 Mad. 
284 "914. 


Witness, credibility of—Aprellate Court. 

The question of the credibility of a witness is 
eminently cne for the Court of Trial before whem the 
witness appears. An Appellate Court is notin an 
equally good positicn to pronounce cn the matter. ` O 
Buutan V. EMPEROR, 27 Cr. L. J. 57 ` #283 


Workman’s Breach of Contract Act (XIII 
of 1859), s.1—Elephant driver, whether workman 
“or labourer. 

An elephant driver is a workman or labourer within 
the meaning of s.l of the Workman's Breach of 
Contract Act. B Kurra BELLA RAYAT v. EMreror, 27 ` 
Bom. L R, 1415; 27 Cr. L. J. 160; A. L R. 1926 Bom. 80 

. 896 
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